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LONG SERVICE LEAVE—Standard Provisions—
(As Consolidated at a Hearing before the Commission in Court Session on 15 December 1977)*
1.—Right to Leave.
A worker shall, as herein provided, be entitled to leave with pay in respect of long service.
2.—Long Service.
(1) The long service which shall entitle a worker to such leave shall, subject as herein provided, be continuous service with one
and the same employer.
(2) Such service shall include service prior to the 1st day of April 1958, if it continued until such time but only to the extent of the
last 20 completed years of continuous service.
(3) (a) Where a business has, whether before or after the coming into operation hereof, been transmitted from an employer (herein
called “the transmittor”) to another employer (herein called “the transmittee”) and a worker who at the time of such transmission
was an employee of the transmittor in that business becomes an employee of the transmittee the period of the continuous service
which the worker has had with the transmittor, (including any such service with any prior transmittor shall be deemed to be service
of the worker with the transmittee.
(b) In this subclause “transmission” includes transfer, conveyance, assignment or succession whether voluntary or by agreement
or by operation of law and “transmitted” has a corresponding meaning.
(4) Where, over a continuous period, a worker has been employed by two or more companies each of which is a related company
within the meaning of section 6 of the Companies Act 1961 the period of the continuous service which the worker has had with
each of those companies shall be deemed to be service of the worker with the company by whom he is last employed.
Section 6 reads—
(1) For the purposes of this Act, a corporation shall, subject to the provisions of subsection (3) of this section, be deemed to
be a subsidiary of another corporation, if,
(a) that other corporation—
(i) controls the composition of the board of directors of the first mentioned corporation;
(ii) controls more than half of the voting power in the first mentioned corporation; or
(iii) holds more than half of the issued share capital of the first mentioned corporation excluding any part thereof
which carries no right to participate beyond a specified amount in a distribution of either profits or capital; or
(b) the first mentioned corporation is a subsidiary of any corporation which is that other corporation’s subsidiary.
(2) For the purpose of subsection (1) of this section, the composition of a corporation’s board of directors shall be deemed to
be controlled by another corporation if that other corporation by the exercise of some power exercisable by it without the
consent or concurrence of any other person can appoint or remove all or a majority of the directors; and for the purposes of this
provision that other corporation shall be deemed to have power to make such an appointment if—
(a) a person cannot be appointed as a director without the exercise in his favour by that other corporation of such
power; or
(b) a person’s appointment as a director follows necessarily from his being a director or other officer of that other
corporation.
(3) In determining whether one corporation is subsidiary of another corporation—
(a) any shares held or power exercisable by that other corporation in a fiduciary capacity shall be treated as not held or
exercisable by it;
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(b) subject to paragraphs (c) and (d) of this subsection, any shares held or power exercisable—
(i) by any person as a nominee for that other corporation (except where that other corporation is concerned only
in a fiduciary capacity); or
(ii) by, or by a nominee for, a subsidiary of that other corporation, not being a subsidiary which is concerned
only in a fiduciary capacity,
shall be treated as held or exercisable by that other corporation;
(c) any shares held or power exercisable by any person by virtue of the provisions of any debentures of the first
mentioned corporation or of a trust deed for securing any issue of such debentures shall be disregarded; and
(d) any shares held or power exercisable by, or by a nominee for, that other corporation or its subsidiary (not being held
or exercisable as mentioned in paragraph (c) of this subsection) shall be treated as not held or exercisable by that
other corporation if the ordinary business of that other corporation or its subsidiary, as the case may be, includes the
lending of money and the shares are held or power is so exercisable by way of security only for the purposes of a
transaction entered into in the ordinary course of that business.
(4) A reference in this Act to the holding company of a company or other corporation shall be read as a reference to a
corporation of which that last mentioned company or corporation is a subsidiary.
(5) Where a corporation—
(a) is the holding company of another corporation;
(b) is a subsidiary of another corporation;
(c) is a subsidiary of the holding company of another corporation,
that first mentioned corporation and that other corporation shall for the purposes of this Act be deemed to be related to each
other.
(5) Such service shall include—
(a) any period of absence from duty on any annual leave or long service leave;
(b) any period of absence from duty necessitated by sickness of or injury to the worker but only to the extent of 15 working
days in any year of his employment;
(c) any period following any termination of the employment by the employer if such termination has been made merely with
the intention of avoiding obligations hereunder in respect of long service leave or obligations under any award in respect
of annual leave;
(d) any period during which the service of the worker was or is interrupted by service—
(i) as a member of the Naval, Military or Air Forces of the Commonwealth of Australia other than as a member of the
British Commonwealth Occupation Forces in Japan and other than as a member of the Permanent Forces of the
Commonwealth of Australia except in the circumstances referred to in section 31 (2) of the Defence Act 1903-1956,
and except in Korea or Malaya after 26 June 1950;
(ii) as a member of the Civil Construction Corps established under the National Security Act 1939-1946;
(iii) in any of the Armed Forces under the National Service Act 1951 (as amended).
Provided that the worker as soon as reasonably practicable on the completion of any such service resumed or resumes
employment with the employer by whom he was employed immediately before the commencement of such service.
(6) Service shall be deemed to be continuous notwithstanding—
(a) the transmission of a business as referred to in paragraph (3) of this subclause;
(b) the employment with related companies as referred to in paragraph (4) of this subclause;
(c) any interruption of a class referred to in paragraph (5) of this subclause;
(d) any absence from duty authorised by the employer;
(e) any standing down of a worker in accordance with the provisions of an award, industrial agreement, order or
determination under either Commonwealth or State law;
(f) any absence from duty arising directly or indirectly from an industrial dispute if the worker returns to work in accordance
with the terms of settlement of the dispute;
(g) any termination of the employment by the employer on any ground other than slackness of trade if the worker be reemployed by the same employer within a period not exceeding two months from the date of such termination;
(h) any termination of the employment by the employer on the ground of slackness of trade if the worker is re-employed by
the same employer within a period not exceeding six months from the date of such termination;
(i) any reasonable absence of the worker on legitimate union business in respect of which he has requested and been refused
leave;
(j) any absence from duty after the coming into operation of this clause by reason of any cause not specified in this clause
unless the employer, during the absence or within 14 days of the termination of the absence notifies the worker in writing
that such absence will be regarded as having broken the continuity of service, which notice may be given by delivery to
the worker personally or by posting it by registered mail to his last recorded address, in which case it shall be deemed to
have reached him in due course of post.
Provided that the period of absence from duty or the period of any interruption referred to in placita (d) to (j) inclusive of this
paragraph shall not (except as set out in paragraph (5) of this subclause) count as service.
3.—Period of Leave.
(1) The leave to which a worker shall be entitled or deemed to be entitled shall be as provided in this subclause.
(2) Subject to the provisions of paragraphs (5) and (6) of this subclause:
Where a worker has completed at least 15 years’ service the amount of leave shall be—
(a) in respect of 15 years’ service so completed—13 weeks’ leave;
(b) in respect of each 10 years’ service completed after such 15 years—eight and two-thirds weeks’ leave;
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(c) on the termination of the worker’s employment—
(i)by his death;
(ii)in any circumstances otherwise than by his employer for serious misconduct;
in respect of the number of years’ service with the employer completed since he last became entitled to an amount of long
service leave, a proportionate amount on the basis of 13 weeks for 15 years’ service.
(3) Subject to the provisions of paragraph (6) of this subclause, where a worker has completed at least 10 years’ service but less
than 15 years’ service since its commencement and his employment is terminated—
(i) by his death; or
(ii) in any circumstances, otherwise than by his employer for serious misconduct;
the amount of leave shall be such proportion of 13 weeks’ leave as the number of completed years of such service bears to 15 years.
(4) In the cases to which paragraphs (2) (c) and (3) of this subclause apply the worker shall be deemed to have been entitled to
and to have commenced leave immediately prior to such termination.
(5) A worker whose service with an employer commenced before 1 October 1964, and whose service would entitle him to long
service leave under this clause shall be entitled to leave calculated on the following basis:—
(a) For each completed year of service commencing before 1 October 1964, an amount of leave calculated on the basis of
13 weeks’ leave for 20 years’ service and
(b) for each completed year of service commencing on or after 1 October 1964, an amount of leave calculated on the basis of
13 weeks’ leave for 15 years’ service.
Provided that such worker shall not be entitled to long service leave until his completed years of service entitle him to the amount
of long service leave prescribed in either paragraph (2) (a) or paragraph (2) (b) of this subclause as the case may be.
(6) A worker to whom paragraphs (2) (c) and (3) of this subclause apply whose service with an employer commenced before
1 October 1964, shall be entitled to an amount of long service leave calculated on the following basis:
(a) For each completed year of service commencing before 1 October 1964, an amount of leave calculated on the basis of
13 weeks’ leave for 20 years’ service; and
(b) for each completed year of service commencing on or after 1 October 1964, an amount of leave calculated on the basis of
13 weeks’ leave for 15 years’ service.
4.—Payment for Period of Leave.
(1) A worker shall, subject to paragraph (3) of this subclause, be entitled to be paid or each week of leave to which he has become
entitled or is deemed to have become entitled the rate of pay applicable to him at the date he commences such leave.
(2) Such rate of pay shall be the rate applicable to him for the standard weekly hours which are prescribed by this award (or
agreement), but in the case of casuals and part-time workers shall be the rate for the number of hours usually worked up to but not
exceeding the prescribed standard.
(3) Where by agreement between the employer and the worker the commencement of the leave to which the worker is entitled or
any portion thereof is postponed to meet the convenience of the worker, the rate of payment for such leave shall be at the rate of
pay applicable to him at the date of accrual, or, if so agreed, at the rate of pay applicable at the date he commences such leave.
(4) The rate of pay—
(a) shall include any deductions from wages for board and/or lodging or the like which is not provided and taken during the
period of leave;
(b) shall not include shift premiums, overtime, penalty rates, special rates, disability allowances, fares and travelling
allowances or the like.
(5) In the case of workers employed on piece or bonus work or any other system of payment by results the rate of pay shall be
calculated by averaging the workers’ rate of pay for each week over the previous three monthly period.
5.—Taking Leave.
(1) In a case to which placita (a) and (b) of paragraph (2) of subclause (3) apply:—
(a) Leave shall be granted and taken as soon as reasonably practicable after the right thereto accrues due or at such time or
times as may be agreed between the employer and the worker or in the absence of such agreement at such time or times as
may be determined by the Special Board of Reference having regard to the needs of the employer’s establishment and the
worker’s circumstances.
(b) Except where the time for taking leave is agreed to by the employer and the worker or determined by the Special Board of
Reference the employer shall give to a worker at least one month’s notice of the date from which his leave is to be taken.
(c) Leave may be granted and taken in one continuous period or if the employer and the worker so agree in not more than
three separate periods in respect of the first 13 weeks’ entitlement and in not more than two separate periods in respect of
any subsequent period of entitlement.
(d) Any leave shall be inclusive of any public holidays specified in this award (or agreement) occurring during the period
when the leave is taken but shall not be inclusive of any annual leave.
(e) Payment shall be made in one of the following ways:—
(i) In full before the worker goes on leave;
(ii) at the same time as his wages would have been paid to him if the worker had remained at work, in which case
payment shall, if the worker in writing so requires, be made by cheque posted to an address specified by the worker;
or
(iii) in any other way agreed between the employer and the worker.
(f) No worker shall, during any period when he is on leave, engage in any employment for hire or reward in substitution for
the employment from which he is on leave, and if a worker breaches this provision he shall thereupon forfeit his right to
leave hereunder in respect of the unexpired period of leave upon which he has entered, and the employer shall be entitled
to withhold any further payment in respect of the period and to reclaim any payments already made on account of such
period of leave.
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(2) In the case to which paragraph (2)(c) or paragraph (3) of subclause (3) applies and in any case in which the employment of the
worker who has become entitled to leave hereunder is terminated before such leave is taken or fully taken the employer shall, upon
termination of his employment otherwise than by death pay to the worker, and upon termination of employment by death pay to the
personal representative of the worker upon request by the personal representative, a sum equivalent to the amount which would
have been payable in respect of the period of leave to which he is entitled to deemed to have been entitled and which would have
been taken but for such termination. Such payment shall be deemed to have satisfied the obligation of the employer in respect of
leave hereunder.
6.—Granting Leave in Advance and Benefits to be Brought into Account.
(1) Any employer may by agreement with a worker allow leave to such a worker before the right thereto has accrued due, but
where leave is taken in such case the worker shall not become entitled to any further leave hereunder in respect of any period until
after the expiration of the period in respect of which such leave had been taken before it accrued due.
(2) Where leave has been granted to a worker pursuant to the preceding paragraph before the right thereto has accrued due, and
the employment subsequently is terminated, the employer may deduct from whatever remuneration is payable upon the termination
of the employment such amount as represents payment for any period for which the worker has been granted long service leave to
which he was not at the date of termination of his employment or prior thereto entitled.
(3) Any leave in the nature of long service leave or payment in lieu thereof under a State Law or a long service leave scheme not
under the provisions hereof granted to a worker by his employer in respect of any period of service with the employer shall be taken
into account whether the same is granted before or after the coming into operation hereof and shall be deemed to have been taken
and granted hereunder in the case of leave with pay to the extent of the period of such leave and in the case of payment in lieu
thereof to the extent of a period of leave with pay equivalent thereof of the entitlement of the worker hereunder.
7.—Records to be Kept.
(1) Each employer shall during the employment and for a period of 12 months thereafter, or in the case of termination by death of
the worker for a period of three years thereafter, keep a record from which can be readily ascertained the name of each worker, and
his occupation, the date of the commencement of his employment and his entitlement to long service leave and any leave which
may have been granted to him or in respect of which payment may have been made hereunder.
(2) Such record shall be open for inspection in the manner and circumstances prescribed by this award (or agreement) with
respect to the time and wages record.
8.—Special Board of Reference.
(1) There shall be constituted a Special Board of Reference for the purpose hereof to which all disputes and matters arising
hereunder shall be referred and the Board shall determine all such disputes and matters.
(2) There shall be assigned to such Board the functions of—
(a) the settlement of disputes of any matters arising hereunder;
(b) the determination of such matters as are specifically assigned to it hereunder.
(3) The Board of Reference shall consist of one representative or substitute therefor nominated from time to time by the
Confederation of Western Australian Industry (Incorporated) and one representative or substitute nominated from time to time by
the Trades and Labor Council of Western Australia together with a chairman to be mutually agreed upon by the organisations
named in this paragraph.
9.—State Law.
(1) The provisions of any State Law to the extent to which they have before the coming into operation hereof conferred an
accrued right on a worker to be granted a period of long service leave in respect of a completed period of 15 or more years’ service
or employment or an accrued right on a worker or his personal representative to payment in respect of long service leave shall not
be affected hereby and shall not be deemed to be inconsistent with the provisions hereof.
(2) The entitlement of any such worker to leave in respect of a period of service with the employer completed after the period in
respect of which the long service leave referred to in paragraph (1) of this subclause accrued due shall be in accordance herewith.
(3) Subject to paragraphs (1) and (2) of this subclause the entitlement to leave hereunder shall be in substitution for and
satisfaction of any long service leave to which the worker may be entitled in respect of employment of the worker by the employer.
(4) An employer who under any State Law with regard to long service leave is exempted from the provisions of that law as at
1 April 1958, shall in respect of the workers covered by such exemptions be exempt from the provisions hereof.
10.—Exemptions.
The Special Board of Reference may subject to such conditions as it thinks fit exempt any employer from the provisions hereof in
respect of its employees where there is an existing or prospective long service scheme which in its opinion, is, viewed as a whole,
more favourable for the whole of the employees of that employer than the provision hereof.
*Editor’s Note.
The Judgment and General Order as prescribed by section 94A was published in 58 WAIG Part 1 Subpart 2 at Page 116.
There was no Schedule of Exemptions.
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FULL BENCH—Appeals against decision of Commission—
2002 WAIRC 07264
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CATHERINE JOAN BYRNE, APPELLANT
- and BRIAN FERRALL TWADDLE T/A MOUNT HOSPITAL PHARMACY, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY 20 DECEMBER 2002
FILE NO/S.
FBA 38 OF 2002
CITATION NO.
2002 WAIRC 07264
_________________________________________________________________________________________________________
Decision
Appeal dismissed
Appearances
Appellant
Mr A R Van Noort (of Counsel), by leave
Respondent
Mr R W Richardson (of Counsel), by leave
_________________________________________________________________________________________________________
PARTIES

BRIAN TWADDLE T/A MOUNT HOSPITAL PHARMACY, APPELLANT
- and CATHERINE JOAN BYRNE, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY 20 DECEMBER 2002
FILE NO/S.
FBA 39 OF 2002
CITATION NO.
2002 WAIRC 07264
_________________________________________________________________________________________________________
Decision
Appeal dismissed
Appearances
Appellant
Mr R W Richardson (of Counsel), by leave
Respondent
Mr A R Van Noort (of Counsel), by leave
_________________________________________________________________________________________________________
Reasons for Decision
THE PRESIDENT
1

2

3

4

INTRODUCTION
These are two appeals which the Full Bench determined would be heard together and both are brought pursuant to s.49 of the
Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).
APPEAL NO FBA 38 OF 2002
The first appeal, No FBA 38 of 2002, is an appeal against the decision of the Commission made at first instance in application
No 345 of 2001 on 19 July 2002, and the appeal is brought by Catherine Joan Byrne (whom I will hereinafter call
“Ms Byrne”).
The appeal is against part of the decision made at first instance, namely:(i) The declaration that Catherine Joan Byrne was not dismissed in January 2001.
(ii) The order for compensation made in that decision insofar as it “fails to take account of the income that
Ms Byrne would likely have received from the respondent from her participation in the on-call roster system
operated by the respondent”.
GROUNDS OF APPEAL – APPEAL NO FBA 38 OF 2002
The grounds of that appeal I reproduce hereunder, but I do not include submissions which have been incorrectly included in the
grounds:“A. THE DECLARATION THAT CATHERINE JOAN BYRNE WAS NOT DISMISSED IN JANUARY 2001
The learned Senior Commissioner erred in the following findings for the following reasons—
1.
Paragraph 18 of his Reasons for Decision - “that is not suggested that Ms Byrne’s circumstances fall within the
two cases referred to by the Court.”
2.
Paragraph 19 of his Reasons for Decision - “… I am not persuaded that the termination of Ms Byrne’s contract
of employment on 24 January 2001, and correspondingly the creation of the new contract on that date,
constitutes a dismissal for the purposes of the Industrial Relations Act 1979. The evidence is that Ms Byrne was
not the only member of staff who was required to give “a commitment” for 12 months. Of the other staff, only
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one signed a “workplace agreement”. Those staff who did not sign were not dismissed and, further, as far as can
be ascertained, did not have their contracts of employment altered. This causes me to place less weight on
Ms Byrne’s evidence that Mrs Salter told her she had to sign the “workplace agreement” or be dismissed.”
3.
Paragraph 21 of his Reasons for Decision - “I find on these facts that there was a termination of the original
contract of employment by agreement and a substitution for that contract of a fresh contract. This did not come
about by the unilateral action of the respondent and thus there was no repudiation of the original contract of
employment and no dismissal. Further, it would be premature to hold that the respondent repudiated the
contract. It did not do so in fact. It in fact continued to employ Ms Byrne according to its terms until an
agreement was reached with Ms Byrne to change its terms.”
4.
Paragraph 22 of his Reasons for Decision - “Further, even if that agreement was the end result of a sequence of
events commenced by a comment made by Mrs Salter that Ms Byrne had to sign the “workplace agreement” or
be dismissed, Ms Byrne did not sign the “workplace agreement” nor give a commitment for 12 months. Rather,
and even though Ms Byrne would have preferred not to have changed from her previous contract of
employment, the discussions which then occurred between Ms Byrne and Mrs Salter overtook that comment
and an agreement was reached on quite different terms (Advertiser Newspapers v. Industrial Relations
Commission of South Australia and Another [1999] SASC 300; 90 IR 211 at [43]). While I accept that Ms
Byrne would have preferred to have remained on her current contract, ultimately she reached an agreement with
the respondent to vary it.”
5.
Paragraph 23 of his Reasons for Decision - “I have given much consideration to Mr Hancy’s submission that the
circumstances need to be viewed as a whole and that in doing so a course of conduct on the part of the
respondent is revealed. The course of conduct alleged is a removal of Ms Byrne from her permanent full-time
contract of employment to a part time contract of employment from which she could more easily be removed.
However, the evidence that not only Ms Byrne, but all staff, were asked to sign the “workplace agreement” has
persuaded me that there was not a course of conduct as alleged.”
6.
Paragraph 16 of his Reasons for Decision - “However, there is nothing in Ms Barrow’s evidence to suggest that
she heard Mrs Salter stating to Ms Byrne that Ms Byrne would either have to sign the “workplace agreement” or
be dismissed.”
B. THE ORDER FOR COMPENSATION INSOFAR AS IT FAILS TO TAKE ACCOUNT OF THE INCOME
THAT MS BYRNE WOULD LIKELY HAVE RECEIVED FROM THE RESPONDENT FROM HER
PARTICIPATION IN THE ON-CALL ROSTER SYSTEM OPERATED BY THE RESPONDENT.
The learned Senior Commissioner erred in finding that there was no evidence upon which he could reasonably
conclude that Ms Byrne would participate in the on-call roster or the frequency of her participation.
Furthermore, the learned Senior Commissioner erred in placing any weight upon the evidence of Ms Salter [on
page 242] that Ms Byrne was not involved in the on-call roster after 31 January 2001 given his finding that
Ms Byrne was dismissed from her employment on 6 February 2001.”
I should add that the appeal was not an appeal against a “finding” as defined, and therefore the statement at page 5 of appeal
book No FBA 38 of 2002 relating to an appeal against a finding is not valid.
APPEAL NO FBA 39 OF 2002
The second appeal is by the above named employer, Mr Brian Twaddle (hereinafter called “Mr Twaddle”). That appeal is No
FBA 39 of 2002 and is in the nature of a cross-appeal, at least insofar as, chronologically, it was filed after Ms Byrne’s appeal
and is filed on behalf of Mr Twaddle who is also the respondent to the first appeal herein.
GROUNDS OF APPEAL – APPEAL NO FBA 39 OF 2002
That appeal is also against part of the decision at first instance and is made on the following grounds:“(1)
Having found that C J Byrne was a casual employee the Senior Commissioner erred in finding that she was
dismissed for the purposes of the Act where the applicable Federal Award the Community Pharmacy Award
1996 permitted termination without notice.
(2)
Having found that C J Byrne was a casual employee the Senior Commissioner erred in finding she was
entitled to compensation where
(a) the applicable Federal Award, the Community Pharmacy Award 1996 provides that a casual employee
shall be employed by the hour; and
(b) it was not open on the evidence to find that C Byrne was likely to have been provided with ongoing
casual work
(3)
Further or alternatively even if C J Byrne was entitled to any compensation, which is denied, it should have
been limited to the payment for the casual shift on 6 February 2001 or at most also for the casual shift on
Wednesday 7 February 2001.
(4)
The Senior Commissioner erred in the assessment of compensation by failing to take into account evidence
of income earned by C J Byrne up until the time of the hearing of the proceedings and then applying the
statutory cap contained in section 23A of the Act.
(5)
The Senior Commissioner erred in his approach to the mitigation of loss by calculating the mitigation of
such loss by reference only to income earned on Tuesdays and Wednesdays each week after 6 February
2001.
(6)
The Senior Commissioner erred in finding that C J Byrne was dismissed part way through her casual shift
on 6 February 2001.
PARTICULARS
(a) the Senior Commissioner failed to take into account C J Byrne’s own declaration which formed part
of her application to the Australian Industrial Relations Commission wherein she stated that
“Termination was sudden - on arrival for work 6/2/01.” (Exb R1).
(b) the Senior Commissioner failed to take into account C J Byrne’s own evidence that Mr Twaddle and
Ms Salter had arranged to speak to Ms Byrne early in the morning of 6 February 2001.
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(7)

8

The Senior Commissioner erred in placing any weight on the need for reasons for the termination on
6 February 2001 when he had earlier found that “Mrs Salter states that she understood that Ms Byrne was a
casual employee, that if the employee was not needed anymore he or she may be told they do not need to
work”.
(8)
The Senior Commissioner erred in finding that the proven conduct of C J Byrne was not conduct justifying
dismissal in any event.
PARTICULARS
(a) the Senior Commissioner having found that C J Byrne had made an error in the preparation of a
cytotoxic (chemotherapy) dose which was also part of a clinical trial and having found that it was her
positive duty to record and report the error to her employer and failed to do so the Senior
Commissioner should have found that the proven conduct of C J Byrne a registered pharmacist was
conduct justifying dismissal in any event;
(b) the Senior Commissioner misapplied the test for misconduct justifying dismissal.
(9)
The Senior Commissioner erred in not finding that there was evidence that C J Byrne had sought to prevent
the cytotoxic technician Ms Hines from reporting the cytotoxic preparation error to the employer, such
conduct justifying dismissal in any event.”
Grounds (4), (5) and (7) of that appeal were abandoned specifically upon the hearing of the appeal.

9

EXTENSION OF TIME FOR FILING AND SERVICE OF APPEAL BOOKS
Ms Byrne was given leave to file and serve appeal books out of time.
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BACKGROUND
There was evidence given in this matter at first instance by Ms Byrne herself, on her behalf and also on her behalf by
Dr Michael Patrick Daly, Mr Timothy James Tyler and Ms Anne Tonti-Filippini.
On behalf of Mr Twaddle, evidence was given at first instance by Mr Twaddle himself, by Ms Andrea Julie Hines, by
Mrs Sandra Michelle Salter and by Ms Mandy Barrow.
Ms Byrne, by an application filed on 23 February 2001 in this Commission, pursuant to s.29(1)(b)(i) and (ii) of the Act,
claimed that she was harshly, oppressively and unfairly dismissed on 6 February 2001 and claimed contractual benefits, but not
compensation, in her application. The application was opposed.
At all material times, the abovenamed employer, Mr Twaddle, a qualified pharmacist, conducted, under contract to the
proprietor or proprietors of the Mount Hospital, in and at that hospital in Mount Street Perth, a business known as “the Mount
Hospital Pharmacy”.
The pharmacy’s business, for the most part, was to provide a service to patients in the hospital. Part of that service included, at
all material times, the manufacture of and/or preparation of cytotoxic products for cancer patients undergoing chemotherapy.
The pharmacy also provided community services, that is to members of the public.
Ms Byrne, herself a qualified pharmacist, commenced her employment as a full-time employee of Mr Twaddle at the Mount
Hospital Pharmacy on 6 June 2000. She had previously done her “intern” year there in 1995. She had known Mrs Salter from
that time. In accordance with the letter of appointment sent to her on 5 May 2000, she served a three month probationary
period and became a permanent full-time employee at the end of that period.
Her principal duties involved pharmacist duties predominantly at hospital level, and working alongside the clinical oncology
pharmacist, becoming familiar with the preparation of cytotoxic (chemotherapy) drugs. These drugs were prepared or
manufactured for cancer patients. Ms Byrne worked most of the time as a ward pharmacist. There were five pharmacists
employed in the pharmacy, as well as, from time to time, medical technicians.
Both parties agreed that her employment was subject to the Community Pharmacy Award 1996 (Cth) (hereinafter called “the
Award”), an award of the Australian Industrial Relations Commission.
The chief pharmacist who also managed the pharmacy, was, at all material times, Mrs Sandra Michelle Salter. Mrs Salter had
been instrumental in engaging Ms Byrne, having known Ms Byrne when she had worked at the pharmacy for 12 months in her
“intern” year in 1995. Ms Byrne and Mrs Salter were friends. Mrs Salter, amongst other things, was responsible for the
direction of staff.
Ms Byrne became, some time in 2000, a ward pharmacist. Between 11 September 2000 and 3 October 2000, Ms Byrne took
sick leave, at first, and then, leave without pay for over three weeks. From 4 October 2000 to 18 December 2000 she was
absent for different short periods. Then from 18 December 2000 until her return to work on 8 January 2001 Ms Byrne was on
leave.
In September 2000, Ms Byrne took leave on the recommendation of Dr Michael Daly who diagnosed her as suffering from a
stress condition. She attributed this stress to working in the cytotoxic operations of the pharmacy, which she did for some
weeks when the pharmacist working there, Ms Anne Tonti-Filippini, left Mr Twaddle’s employ. She denied that the stress was
due to difficulties which she experienced with her partner Gary. Certainly Dr Daly’s evidence was that she did not attribute her
condition to this situation when she consulted him.
In November 2000, she was certainly very upset following the sundering of her relationship with her partner Gary, and had, as
a result, time off at various times thereafter. On the suggestion of Mrs Salter, in whom she confided as a friend, she saw a
psychiatrist, Dr Trevor Blythe, because of the distress which Ms Byrne was suffering.
Mr Twaddle knew of her difficulties and agreed to her having leave in December 2000 to January 2001. Mrs Salter was
certainly supportive of her in her problems. Because of Ms Byrne’s absences it was necessary to employ a medical technician
called Lucy Hood. It should be added that when Ms Byrne rang Mrs Salter to ask for an extension of leave until 8 January
2001, Mrs Salter advised her that there might be some peer group discontent because of the time off which Ms Byrne had had
over the Christmas period. Nevertheless, Mrs Salter approved of her extra leave and she returned to work on 8 January 2001.
In the case of these absences, they occurred with the knowledge of and generally with the approval of Mr Twaddle.
After Ms Byrne’s return to work on 8 January 2001, Mrs Salter and Ms Byrne had discussions about the latter’s employment.
Mrs Salter, Ms Byrne said, told her that all full-time staff were required to sign contracts in order to remain as full-time
employees. Ms Byrne said that these contracts were to be for 12 month periods, and Mrs Salter told her that, if they were not
signed, the employees who did not sign would be dismissed. Further, Mrs Salter said, according to Ms Byrne, that if an
employee did sign the contract and left before the end of the 12 month period, then the employee would be penalised
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financially. Mrs Salter, in evidence, denied that she said that Ms Byrne would be dismissed if she did not sign the written
agreement. She also denied that there would be any financial penalty if an employee left Mr Twaddle’s employment before the
end of the 12 month period.
Ms Byrne gave evidence that Mrs Salter also told her that Mr Twaddle wanted more security with his staff because of the
training requirements, and because staff had left and taken their experience elsewhere after too short a time. Mrs Salter did say
in evidence that she had wanted more commitment from Ms Byrne given the amount of time which Ms Byrne had had off
work since she had started her employment. Ms Byrne had at that time been employed for about seven months.
Mrs Salter told her that the contract had to be finalised before Mr Twaddle returned from holidays before the end of January
2001. At this time, and for some time previously, Ms Byrne had been employed, as I have said, as a ward pharmacist.
Ms Byrne returned to work on 8 January 2001, and worked four days during that week. She said that there were discussions
between Mrs Salter and herself regarding her request for a copy of the contract which she was being required to sign. The only
difference was that Ms Byrne would be undertaking a full-time contract of employment whereby she committed to work for
12 months. Ms Byrne also said that Mrs Salter had told her that rather than signing the contract she, Ms Byrne, could work two
or three days a week doing chemotherapy pharmacy work. Ms Barrow, the bookkeeper, did not confirm that there was any
threat of dismissal at all. Mrs Salter denied that there was any threat of dismissal or that there was any penalty that would apply
if Ms Byrne left the employment before 12 months expired.
The evidence of all those witnesses was that a number of options were considered and discussed. First of all, Ms Byrne could
work four days a week, 10 hours a day, with one day off. The next option was that she could work five days a week, 8 hours a
day. If these options were not acceptable she could work three days a week. As an alternative to that, she could work two days a
week earning $300.00 a day. The latter two options attracted, of course, a higher remuneration rate because they were said to be
“casual”.
It was the evidence of Mrs Salter that Ms Byrne said that she wanted more time off work. It was Ms Byrne’s evidence that she
did not say that and that, in fact, she wanted full-time work because she had a mortgage to pay and I think other commitments.
That was her preference, she said, to work full-time without the 12 month commitment. Ms Byrne certainly considered the
written agreement for full-time employment which required the 12 month commitment. Mrs Salter said that she was seeking a
commitment from her, as I have already indicated. Ms Byrne discussed the draft agreement with other members of the staff.
She indicated that she was going to discuss it with her gentleman friend, Mr Van Noort. That agreement was, on the evidence,
signed by only one person and by nobody else. Ms Byrne certainly did not sign it. There is no doubt that she considered her
options, and, on her own evidence, made a decision which reflected her preference. That preference, of the options offered to
her, was to work two days a week in the cytotoxic medicine manufacture and preparation area of the pharmacy.
Mrs Salter also informed her, as Ms Byrne said, that Ms Byrne would be paid $300.00 a day for the two days a week which she
worked and would be able to work less hours on those days if she wished.
It is quite clear, as I have said, that Ms Byrne said that her preference was to work full-time and to continue to work as she had
previously worked without a 12 month commitment. She asserted that the two or three day option suggested by Mrs Salter was
part-time and not casual. There was hearsay evidence from Mr Tyler, a friend of Ms Byrne, corroborating her description to
him of what occurred.
Mrs Salter gave evidence that when Ms Byrne returned to work from leave in January 2001, Mrs Salter told Ms Byrne that it
was the desire of Mr Twaddle that the employee pharmacists enter into what Mrs Salter described as “workplace agreements”.
(In actual fact, they seem, on the evidence, to have been “individual common law agreements”). Mrs Salter told Ms Byrne, she
said, that Ms Byrne would be working in the area of cytotoxic product preparation and manufacture.
Mrs Salter said that she explained that because of Ms Byrne’s numerous absences in the past Mr Twaddle would like a firm
commitment. The proposal was that Ms Byrne worked four days in each week. (One alternative was five days in each week at
eight hours a day, and that alternative is indeed referred to in the draft agreement seen by Ms Byrne) (see pages 83-95 of
appeal book No FBA 38 of 2002). There were discussions over a number of days and Ms Byrne asked if she could work less
days than four in each week. Two or three days of work a week at $300.00 a day was a proposition also discussed.
Ms Mandy Barrow who, at all material times, was the bookkeeper and a fellow employee of Ms Byrne, gave evidence that she
overheard some of the conversations between Mrs Salter and Ms Byrne.
The offers made to Ms Byrne were described by Ms Barrow in the last paragraph at page 394 of the transcript at first instance
(hereinafter referred to as “TFI”) in the following terms:“- - in January 2001?---Well, the - - she was offered various, you know, employment contracts she could choose,
either to do full-time or she could actually choose to do part-time but obviously on the part-time it was going to be
more like on a casual basis. It would be casual, not permanent, because they would need, you know, sort of more of
a commitment, you know. To take someone it would be for 12 months, you know, so it would be a permanent staff
member or a casual part-time member.”
There was evidence from Ms Barrow, as I have said, that she worked in the office adjoining Mrs Salter’s office, and that she
heard some of the conversations between Ms Byrne and Mrs Salter. There is no evidence from her to suggest that Ms Byrne
would have to sign a “workplace agreement” or be dismissed, and there is nothing in her evidence, notwithstanding Mr Van
Noort’s submission to the contrary, that would indicate that. Further, she was not asked about the question of threat of
dismissal in cross-examination. Further, there was no evidence that an employee was dismissed or suffered any detriment for
refusing to sign any written agreement.
In the second or third week after her return to work, Ms Byrne was given a copy of a contract. It is quite clear that she did not
sign it and that she decided that she would work two days a week in chemotherapy and that she advised Mrs Salter on
24 January 2001 to that effect, having been forwarded a letter of offer dated 24 January 2001. She discussed the letter with
Mrs Salter.
The Senior Commissioner found that “Ms Byrne reported for work in accordance with it (the letter of 24 January 2001)
commencing Tuesday, 30 January 2001” (see page 48 and page 98 of appeal book No FBA 38 of 2002). That letter offers the
new “part-time casual” position in the cytotoxic preparation area to Ms Byrne in lieu of her former full-time employment.
Notably, it invites her to participate in the on-call roster. Further, it is to be noted that there is no penalty imposable pursuant to
the draft agreement for early termination, but what is required is longer notice to be given the earlier the notice of termination
is given (see page 90, paragraphs 13.2 and 13.3 of appeal book No FBA 38 of 2002). In any event, at page 84 (TFI), Ms Byrne
was asked:“But you had the discussion with Ms Salter, agreeing to the 2 days a week, either on the 24th of January or prior to
the 24th of January?---Yeah.”
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There is important evidence from Ms Byrne about this issue at pages 46-47 (TFI):“MR HANCY: Is that a copy of the letter of offer that you received from Ms Salter for the respondent dated the
24th of January 2001?---Yes.
After you received that letter did you accept that offer by turning up to work the following week and starting on the
new arrangement?---Yes.
What day was that?---Tuesday, the 30th of January.
The letter of offer said—
“As agreed, your duties will principally involve cytotoxic product preparation and add? mixture.”
You then started the following week, on the 30th of January, doing the chemotherapy pharmacy work, did you?--Yes.
Did you do that work that day, the 30th of January 2001?---Yes.
Did you do that work the following day, the 31st of January 2001?---Yes.”
Ms Byrne said in evidence that she was not at any time told that she could continue to work as a ward pharmacist under the
then existing contract of employment. Indeed, her evidence was that she was obliged to accept one of the options for a new
contract proposed by Mrs Salter or be dismissed. She maintained under cross-examination that she was given no choice in the
matter.
At page 79 (TFI), in cross-examination, the following evidence, however, by Ms Byrne was given:“MR DRAKE-BROCKMAN: Well, she’ll give evidence that you never said to her that you had a problem with
doing the chemotherapy sessions and in fact it was your suggestion that you only work 2 days a week and I think
that’s - -?---It wasn’t my suggestion.
Well, that’s what you agreed to do because you said you didn’t want to do 3 days a week doing chemotherapy?--Yes, but it wasn’t my suggestion. It was my choice.
It was your choice?---It was my decision.
Your decision?---Yes.
It was your decision to do the 2 days a week?---As opposed to 3 days.”
It was also Ms Byrne’s evidence, which was not denied, that she could if she wanted to get extra money work on-call rosters
and that that was what she was told by Mrs Salter (see page 83 (TFI)). In the end, Ms Byrne accepted employment.
The employment accepted was two days a week at $300.00 per day on a “part-time casual” basis, Ms Barrow said. The letter of
offer was sent on 24 January 2001.
FINDINGS AT FIRST INSTANCE
The Senior Commissioner found that he was not persuaded that the termination of Ms Byrne’s contract of employment on
24 January 2001 and correspondingly the creation of the new contract on that date constituted a dismissal constructive or
otherwise for the purposes of the Act because:(a) The evidence was that Ms Byrne was not the only member of staff required to give commitment for
12 months.
(b) Those who did not sign were not dismissed and “did not have their contracts of employment altered”.
(c) This caused him to place “less weight” on Ms Byrne’s evidence that she was told to sign or be dismissed.
(d) But, in any event, on the evidence of Ms Byrne and Mrs Salter, corroborated by Mr Tyler and Ms Barrow, a
number of options were reached over time; and eventually Mrs Salter and Ms Byrne reached an agreement.
(e) Indeed, when Mrs Salter handed to Ms Byrne the letter of 24 January 2001 she accepted it and commenced to
work in accordance with its terms.
(f) That Ms Byrne did not protest or do any other act which suggested that the offer contained in the letter was
accepted under protest.
(g) Accordingly, there was a termination of the original contract of employment by agreement and a substitution
for that contract of a fresh contract.
(h) That this did not come about by the unilateral action of Mr Twaddle and thus, there was no repudiation of the
original contract and no dismissal.
(i) Further, Mr Twaddle continued to employ Ms Byrne according to the terms of the new agreement until an
agreement was reached with her to change its terms.
(j) In any event, no agreement was signed in terms of the proposed and so-called workplace agreement.
(k) Following the discussions between Mrs Salter and Ms Byrne, Ms Byrne entered into an entirely different
agreement with Mr Twaddle than that first offered. This was held to be consensual (see Advertiser
Newspapers Pty Ltd v Industrial Relations Commission of South Australia and Another (1999) 90 IR 211).
(l) The Senior Commissioner accepted that while Ms Byrne would have preferred to remain on her current
contract, ultimately she reached an agreement with Mr Twaddle to vary it.
(m) As to the submission that there was a course of conduct directed to the removal of Ms Byrne from her
permanent full-time contract of employment to a part-time contract of employment from which she could be
more easily removed, this was not accepted by the Senior Commissioner because he found that all of the staff
were asked to sign a workplace agreement and he was therefore not persuaded that there was such a course of
conduct.
(n) That there was no dismissal, constructive or otherwise, in January 2001.

THE HERCEPTIN ERROR
In January-February 2001, there was a clinical trial being conducted to assess the effect of a drug called Herceptin in
combination with another drug called Narelbine. This was being used in chemotherapy of cancer patients. The medicine was
being prepared in the cytotoxic drugs section of the pharmacy where Ms Byrne had commenced to work.
47 On 31 January 2001, Ms Byrne, who was working with a 21 year old medical technician called Ms Andrea Julie Hines, was
preparing a vial of the medicine which was to be used by a particular patient as part of the clinical trial. Ms Byrne took a vial of
46
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the preparation and diluted it, not realising it had already been diluted once. The result meant that there was an under-dosage for
the patient. Ms Byrne realised the error and considered the situation for a time. She mentioned the matter to Ms Hines. Having
considered the problem, she informed the doctor whose patient was to receive the dosage, Dr Chan, of the error made and set
about remedying that error. She then prepared a fresh vial which was not diluted unduly. The mistake was therefore remedied.
48 Ms Hines said that Ms Byrne told her not to mention what had occurred, or at least that is what Ms Hines thought that she
meant. The Senior Commissioner found that that was not Ms Byrne’s intent because she did tell Dr Chan, which indeed she did.
49 Mr Twaddle was in the pharmacy that day. Mrs Salter was not. Ms Byrne did not inform Mr Twaddle about the error or its
correction. She did not record what occurred. It is clear from the evidence that the doubly diluted vial could not be used again
and that its cost was $4,500.00. However, there was no evidence at the time of the hearing over eight months later that the
supplier or anyone else had claimed the cost of the unused vial from Mr Twaddle. Ms Byrne made no record of the event. She
said in evidence that she told Mr Twaddle that she had had a drama but had corrected it. Mr Twaddle said in evidence that he
had noticed that afternoon that Ms Byrne had looked strained, and when he asked her how she was, she had said that she had
had a stressful day.
50 The next day, 1 February 2001, when Mrs Salter returned to work, Ms Hines, who was worried about the incident and
particularly worried about whether the patient had been given an overdose, told Mrs Salter about the incident. Mrs Salter
immediately looked into it. It was, of course, clear that the patient did not receive an overdose. Mrs Salter rang her at another
pharmacy where Ms Byrne was about to commence work and Ms Byrne told her about the incident. Mrs Salter rang the
supplier and spoke to Ms Terina Sylvester, and composed a note of what had occurred which she dated 31 January 2001. A
copy of the note was sent to Ms Sylvester to confirm the conversation. Both Mr Twaddle and Mrs Salter said that they were
very concerned that Ms Byrne did not inform them about the incident.
The Alleged Dismissal of 6 February 2001
51 Ms Byrne was due to come to work on Tuesday, 6 February 2001. On 5 February 2001, she rang Mrs Salter in response to a
message on her telephone. Mrs Salter advised her that Mr Twaddle wanted to have a chat with her. At 7.30 am on 6 February
2001 Ms Byrne started work, as the Senior Commissioner found. At about 7.55 am Mr Twaddle, Mrs Salter and Ms Byrne met
in the former’s office. Her evidence was that Mr Twaddle advised her that he was having problems with staff and that he “had
to let me go” because “you don’t appear to be happy in your work”, or words to that effect. According to Ms Byrne he then
went on to say “I know about the mistake and that is not the reason why I am sacking you. Everybody makes mistakes”.
Ms Byrne asked if he wanted her to leave immediately and he said “Yes”. She left her keys on the bench in the sterile suite and
departed. Mrs Salter gave her the letter (exhibit A3 dated 6 February 2001) (see page 99 of appeal book No FBA 38 of 2002)
terminating her employment. That letter informs her of the immediate termination of her employment. It offers no explanation
for the termination.
52 Mrs Salter said in evidence that, between 1 and 6 February 2001, she had discussed Ms Byrne with Mr Twaddle. Part of the
discussion was concerning the mistake alleged to have been made by Ms Byrne and also about other staff members.
53 There was discussion of the work of Ms Andrea Hines who had been employed whilst both Mr Twaddle and Ms Byrne were
on leave. Mrs Salter said that she told Mr Twaddle that Ms Hines was working very well, and was proficient in the making of
cytotoxic products; she could perform the work under the supervision of a pharmacist.
54 She informed Mr Twaddle that Ms Byrne, along with others, had decided not to sign the “workplace agreement” but had
decided to take a casual position. The fact that Ms Hines had become so proficient might mean that Mr Twaddle would not
need her services any more, they discussed. The decision was then made that Mr Twaddle did not have enough work to
continue to employ Ms Byrne as a casual employee. Mrs Salter said that she understood that Ms Byrne was a casual employee
and that if she therefore was required no more, then she could be told not to work.
55 Mrs Salter said (see pages 346-347 (TFI)) that Mr Twaddle did not need Ms Byrne any more and this became clear well before
6 February 2001.
56 Mr Twaddle gave evidence that he believed that Ms Hines had improved sufficiently to do Ms Byrne’s work under supervision
so that Ms Byrne, who was working on a casual basis, would no longer be required.
57 It was Mrs Salter’s evidence that the discussion between Mr Twaddle, Mrs Salter and Ms Byrne occurred before 8.00 am on
6 February 2001. Mrs Salter said that Mr Twaddle told Ms Byrne that her heart did not seem to be in it, that Ms Byrne said
something about her personal problems, and Mr Twaddle then said “we are going to have to let you go”. Ms Byrne said
“When”, and Mr Twaddle said “Now”.
58 Mr Twaddle agreed that he told Ms Byrne that he knew about the mistake and that that was not why he was sacking her. He
was sacking her, he said, because her heart was not in it. It was not alleged in evidence, either, that Ms Byrne was told that she
was dismissed for not reporting her error. Nor was it said that this was a reason for dismissing her.
59 The contract clearly began on 30 January 2001 and terminated on 6 February 2001.
Findings
60 A number of findings were made at first instance and they were as follows:(a) The Senior Commissioner found that while Ms Hines said in evidence that Ms Byrne made her “feel like it
was to be kept behind closed doors” that he did not place great weight on that, not the least because telling
the doctor concerned was not keeping it behind closed doors.
(b) That Ms Byrne was engaged and paid as a “casual employee” within the definition in the Award of which
clause 3 reads as follows:“An employee who is engaged and paid as such but does not include employees within the
definition of part-time employees defined in this clause but they include an employee who is
employed to replace the proprietor or other permanent employee for a fixed period of employment.”
(c) That Ms Byrne was not entitled to receive entitlements pro-rata within the definition of “part-time
employee” in the Award (see page 60 of appeal book No FBA 38 of 2002).
(d) That Ms Byrne nonetheless had a contract of employment to work regularly on Tuesdays and Wednesdays.
(e) That there was evidence concerning the dismissal.
(f) There was further evidence that when Ms Byrne was dismissed by Mr Twaddle she was not told the reason
for her dismissal was that Ms Hines had become so rapidly proficient that there was no need to continue to
employ a casual pharmacist.
(g) That the reasons for dismissal were as given in the evidence of Mrs Salter, Mr Twaddle and Ms Byrne
which do not differ in a material particular.

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
(h)

61

62

63
64
65

66

67

11

That the words used by Mr Twaddle can only refer to either the mistake made by Ms Byrne in diluting the
cytotoxin preparation or to her absences from work.
(i) That the issue was not the mistake made, but that Ms Byrne when she spoke to him that afternoon did not
tell him about the mistake.
(j) That she should have done so because she was an employee and had an obligation to tell her employer about
the error and the action which she took to correct it and this was a positive duty.
(k) That that error did not warrant her dismissal because:(i)
She had not made any other mistakes.
(ii)
She took steps to remedy the error, informing the doctor concerned.
(iii)
She had not sought to conceal it.
(iv)
That the reference to it was a warning and nothing else.
(l) That the comment by Mr Twaddle could not be a reference to her absences during her previous contract of
employment, since these were authorised both by him or Mrs Salter.
(m) That it was more likely that he sought to dismiss her because her heart was not in it or because she was not
happy in her work, but those reasons did not justify the dismissal in the way in which it occurred.
(n) To dismiss her for those reasons when the new contract was only two weeks old was quite unfair to her.
(o) As to the “real” reason for the dismissal, namely that Ms Hines was able to do the work to a sufficient
standard so that a casual pharmacist was no longer required, it was clear that a cytotoxic technician can do
all of the work in relation to the manufacture of cytotoxic products as long as that technician is properly
trained and the work is checked at the end by the pharmacist.
(p) That, in any event, it is hard to accept that Ms Hines’ ability and the lack of the need for a casual pharmacist
could have changed so drastically between 24 January 2001, the date of the new offer of employment, and
6 February 2001.
(q) There was no evidence of any change in Ms Hines’ proficiency or in Ms Byrne’s proficiency to justify it.
(r) That Ms Hines was already sufficiently skilled at the time the casual employment was offered to Ms Byrne.
(s) Further, that the Senior Commissioner had a reservation about Ms Hines’ ability to perform the necessary
work even under supervision (see page 64, paragraph 60, of appeal book No FBA 38 of 2002).
(t) That the Senior Commissioner therefore found that the stated reasons for the dismissal of Ms Byrne two
weeks into her new contract of employment brought about an unfair dismissal.
LOSS AND COMPENSATION
The Senior Commissioner found that there was an unfair dismissal but that Ms Byrne would have continued to work for the
foreseeable future and at least for six months.
MITIGATION
The Senior Commissioner found that Ms Byrne took reasonable steps to mitigate her loss in that, on the evidence, he
accepted:(a)
That she registered for employment with two pharmaceutical services.
(b)
She was not obliged to accept country work.
(c)
She was not employed full-time during six months following the dismissal.
(d)
She would have been free to work on the days of the week other than the Tuesdays and Wednesdays when
she worked for Mr Twaddle.
(e)
That work done on days other than Tuesdays and Wednesdays does not constitute mitigation of her loss.
(f)
That compensation was therefore ordered to compensate a loss of income which she would have received
for six months after her dismissal at the rate of $600.00 per week less any income which she might have
earned on Tuesdays and Wednesdays of each week during that period.
(g)
That there was liberty to apply in relation to the calculation only.
ISSUES AND CONCLUSIONS
This decision was a discretionary decision as that term is defined in Norbis v Norbis [1986] 161 CLR 513 (see also Coal and
Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)).
It is for each appellant to establish that the exercise of the discretion at first instance miscarried according to the principles laid
down in House v The King [1936] 55 CLR 499 (see also Gromark Packaging v FMWU 73 WAIG 220 (IAC)).
Insofar as findings based on the credibility of witnesses is concerned, the principle in Devries and Another v Australian
National Railways Commission and Another [1992-1993] 177 CLR 472, which is as follows, applies:“A finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an appellate
court thinks that the probabilities of the case are against – even strongly against – that finding. If the finding
depends to any substantial degree on the credibility of the witness, the finding must stand unless it can be shown
that the judge has failed to use or has palpably misused his advantage, or has acted on evidence which was
inconsistent with facts incontrovertibly established by the evidence or which was glaringly improbable.”
That principle was explained in State Rail Authority of NSW v Earthline Constructions Pty Ltd (in Liq) (1999) 73 ALJR 306.
The effect of that case is as follows. The significance attached to a witnesses appearance and demeanour is misplaced where
the tribunal (or judge) at first instance fails to give sufficient attention to all of the evidence in the case or where in the light of
other evidence, the primary tribunal (or judge) had too fragile a base to support his relevant findings (per Gaudron, Gummow
and Hayne JJ).
I should add that many of the findings in this matter were based on the fact that on some issues the Senior Commissioner did
not accept the evidence of Ms Byrne and accepted that of Mrs Salter. As Mr Richardson, who appeared for Mr Twaddle on
appeal submitted, nothing had been submitted which should persuade the Full Bench that in making the findings which
he made, relying on his view of Mrs Salter as a witness and Ms Byrne as a witness, that there was a misuse of the Senior
Commissioner’s advantage in seeing those witnesses That was a correct submission and I accept it. Indeed, the submissions
for the appellant on that question were really repetitions of the evidence given by Ms Byrne. I am not at all persuaded on the
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submissions made on behalf of Ms Byrne, which were not submissions as such, as to why the Senior Commissioner had erred
in accepting Mrs Salter’s evidence, that the Senior Commissioner was in error in making the findings which he made for those
reasons.
Appeal No FBA 38 of 2002
- The Termination of January 2001
68 A great deal of argument occurred about the finding that on or about 24 January 2001 there was no dismissal of Ms Byrne, but
the consensual termination of one contract of employment and its consensual replacement by another contract of employment.
69 The principles which apply can be expressed as follows:(a)
A contract of employment can be terminated or varied by agreement.
(b)
If the parties agreed consensually to vary the terms of the contract or to rescind it and substitute a new
contract of employment, the plain fact of the matter is that the contract is terminated by the parties by
consent (see Marriott v District Co-op Society (No 2) [1969] 3 WLR 984 at 988).
(c)
Whether or not there has been a dismissal in a particular case is a question of fact.
(d)
A termination without objection by the employee may nevertheless be a unilateral termination and not a
consensual one, but where there is a mutual consent established and freely reached between the parties there
will be a termination by agreement (see Birch v University of Liverpool [1985] ICR 470.
(e)
It is not always clear whether the relationship is going to continue after a consensual change, or whether
what the parties have done consensually is to vary or cancel the contract.
(f)
It is not open to an employee or an employer to unilaterally change the terms of the contract (see R S
Components Pty Ltd v Irwin [1974] 1 ALL ER 41 at 43).
(g)
If a party to a contract attempts to force upon the other party some alteration in the contract which is not
contracted for or agreed to, the party so attempting will very likely commit a breach of the contract.
(h)
If this breach amounts to repudiation, it will confer on the other party the right to regard the contract as at an
end and to sue for damages.
(i)
Working under changed arrangements for a time will not necessarily constitute acceptance of the change
(see Shields Furniture Ltd v Goff [1973] 2 All ER 653 and Rigby v Ferodo Ltd [1988] ICR 29.)
(j)
More than evidence of mere acquiescence is required (see Buckman v Barnawatha Abattoirs Pty Ltd
(unreported) (Supreme Court of Victoria) per Smith J, 14 July 1994).
(k)
Where for example the employer seeks to change something about the work or its performance, and these
changes are permissible under the agreement, these are lawful orders and the employee must obey them. If
they are not, then they are attempts at unilateral variation.
(l)
Whether the changes result in a new contract being created or the old contract continuing as varied, is a
question of fact (see Quinn v Jack Chia (Aust) Ltd (1992) 1 VR 567 at 575).
(m)
The parties may intend a variation but achieve a termination or vice versa (see Quinn v Jack Chia (Aust) Ltd
(op cit) and Tallerman and Co Pty Ltd v Nathans Merchandise Pty Ltd [1957] 98 CLR 93).
70 In this case, there was an agreement to enter into a new agreement on vastly different terms. Full-time employment was
replaced by employment for two days a week without sick leave, holiday pay and other benefits. The question was whether
Ms Byrne agreed to the new contract, which it plainly was. Ms Byrne said in evidence, as I have observed, that she was told
that she should accept the draft agreement or be dismissed. The Senior Commissioner did not accept that evidence. The Senior
Commissioner was clearly entitled not to, not the least because of the evidence of Mrs Salter and of Ms Barrow. There is also,
of course, the undeniable fact that Ms Byrne did not accept the written agreement offered her and was not dismissed because
she did not enter into it. Indeed, she entered into an entirely different and new agreement with the employer whom she alleged
had threatened her in relation to the written agreement which she did not sign.
71 The evidence of Mrs Salter and Ms Barrow, and, indeed, of Ms Byrne was that she was given a number options including the
option to remain in full-time employment on a 12 month commitment. In the end, she agreed to one of the options offered her,
and did so of her own volition, having considered what she preferred. That she agreed is entirely clear from her evidence which
I have quoted above. The fact of the matter is also that she could have continued her full-time employment if she had wished to
commit herself for 12 months. She did not wish to do so. She could have therefore worked full-time and paid off her mortgage
commitments as she wished to do so. She was not prepared to commit herself to work full-time for 12 months for Mr Twaddle,
which was her own decision.
72 That she had options is even recognised in the submissions for Ms Byrne (see page 3 of appeal book No FBA 38 of 2002).
73 However, her response to the letter of offer of 24 January 2001 was that she turned up for work on 30 January 2001 (see
page 114 (TFI)) and accepted the offer that was contained in that letter. That was her preference on her own evidence to work
two days per week part-time in chemotherapy (see pages 44-45 (TFI)). Further, although she said she was given no choice, she
was given a number of options including full-time work (see pages 41-43 (TFI)). On her own evidence, led in evidence in
chief, she accepted the offer of employment contained in the letter of 24 January 2001 (see pages 46-47 (TFI)):“Q. After you received that letter did you accept that letter did you accept that offer by turning up to work the
following week and starting on the new arrangement? A. Yes”.
It was also open to the Senior Commissioner to find, on the evidence of Ms Barrow and Mrs Salter, having seen the witnesses,
that there was no ultimatum “sign or be dismissed”. Ms Barrow’s evidence, to which I have already referred, particularly in the
last paragraph at page 394 (TFI), is not evidence of any “sign or be dismissed” ultimatum, but evidence of the offer of various
options (see also Mrs Salter’s clear evidence on this point). There were negotiations and discussions leading to an agreement.
That was again open to be found and was correctly found to be the case. Further, there was no evidence that Ms Byrne
accepted the two day a week option under protest or because she was forced into it. The only reference to protest was in
submissions by Counsel for Ms Byrne upon this appeal. The principle in Marriott v District Co-op Society (No 2) (op cit) is
therefore not applicable.
75 Ms Byrne then started on 30 January 2001 doing the chemotherapy work two days a week at $300.00 per day. It was open to
find, and the Senior Commissioner was correct in finding, that there was a clearly consensually entered into new contract of
employment with no interruption to her working time and which replaced the pre-existing contract of employment ((ie) the
full-time contract of employment). There was the termination of the original contract of employment and the substitution of a
new contract for it. This did not, on the evidence, and particularly on the clear admissions of Ms Byrne, which I have quoted,
74
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support any finding that there was any unilateral action taken by Mr Twaddle. Thus, there was no repudiation by Mr Twaddle
of the original contract. Indeed, he continued to employ Ms Byrne under the old contract until the new contract came into
operation. It was, on all of the evidence, done of her own free will, and she accepted one of four options. It was open to so find
and the Senior Commissioner was correct in so finding.
76 I would also add that there was no evidence from Mrs Salter or anyone else to the effect or from which it might be inferred,
that Mr Twaddle adopted and/or followed a course of conduct with the deliberate and dominant purpose of forcing Ms Byrne
to resign. There is, for example, evidence, and uncontroverted evidence at that, that Mrs Salter was solicitous for Ms Byrne’s
welfare and allowed her leave to assist her with her personal situation; and that Mr Twaddle wished her well when she took
leave in December 2000. It was open to find, and it was correctly found, that there was no dismissal.
77 No compulsion was placed upon her to sign a workplace agreement. Further, full-time employment was available to her as well
as part-time or casual employment if she did not wish to sign the workplace agreement. The only difference with the full-time
employment she was already engaged in was that she had to commit herself for 12 months.
78 Cogently, there was a history where both Mr Twaddle and Mrs Salter, on all of the evidence, were happy for Ms Byrne to have
leave when she suffered stress and when she was affected by the break-up of her relationship. True it is, that in September
2000 Mr Twaddle asked Ms Byrne to return from leave, but that was because there were pressures on an undermanned staff at
the pharmacy. Further, there was no attempt to force her to abandon full-time employment. All that was required was that she
commit herself to 12 months. As I have already observed, there was a consensual termination and the substitution of a new
contract. The new contract did not arise by the unilateral imposition of terms by the employer.
79 Further, all of the employees were required to sign the new contract. Only one signed and there is no evidence of any detriment
being occasioned to them for not signing or any pressure being put upon them to have signed. There is no evidence that
Ms Byrne was at all singled out in this respect; nor was she the subject of discipline or sanctions for refusing to sign the
agreement. She, in fact, refused to sign it, and, as I have said, entered a new and different agreement with Mr Twaddle. There
were negotiations about several options offered to her which resulted in a consensual agreement. In any event, as
Mr Richardson has submitted, the motive was irrelevant when there was a free and consensual agreement entered into between
the parties as there was for Ms Byrne to be employed as a “casual part-time employee” two days a week in the cytotoxic area
at $300.00 per day.
80 There is, therefore, no direct evidence and no scope for the inference that she was removed from her full-time employment to
part-time employment so that she might more easily be removed from employment. She did not have to forgo full-time
employment. She chose to because she would not commit herself to 12 months full-time employment. She entered the new
agreement willingly and it was a consensual new contract. It was her preferred option from a number of options, on her own
evidence.
81 There was a clear termination of the original contract of employment by agreement and a substitution for that contract of a
fresh contract. This did not come about by the unilateral act of Mr Twaddle. Mr Twaddle did not repudiate the contract.
Indeed, as the Senior Commissioner properly found, Mr Twaddle continued to employ Ms Byrne until the new agreement was
entered into between them.
Ground B – Appeal No FBA 38 of 2002
82 The next issue relates to the question of compensation. It is alleged that the Senior Commissioner erred in finding that there
was no evidence upon which he could reasonably conclude that Ms Byrne could participate in the on-call roster or the
frequency of her participation.
83 It was also submitted that the learned Senior Commissioner erred in placing any weight upon Mrs Salter’s evidence that
Ms Byrne was not involved in the on-call roster after 31 January 2001, given his finding that Ms Byrne was dismissed from her
employment on 6 February 2001 (see page 242 (TFI)).
84 Mrs Salter answered directly a question, and the question was whether Ms Byrne was involved in the on-call roster after
31 January 2001. She merely gave the answer in the negative. She was not cross-examined on that point and there was no
evidence from Ms Byrne that she was so involved or that she intended to be. It was open to her to give that evidence. I should
add that, as Mr Van Noort submitted, it is not significant that Ms Byrne did not work on on-call rosters between 24 January
2001 and 6 February 2001 because the time was too brief.
85 The evidence in support of the proposition was that she had been in the past involved in the on-call roster and that others were
too. However, she was no longer a full-time employee after 31 January 2001, and there was no evidence that she wished to be
on-call.
86 Ms Byrne had also worked on-call in the past. She was told that she was welcome to participate in the on-call roster. She was
also advised in the letter of offer of 24 January 2001 that she could take part in the on-call roster. There is no evidence that she
accepted that invitation or of her intention to do so; nor of how long she intended to do so if she did. On the other hand, the
evidence was that she accepted the offer of 24 January 2001. There was evidence that Ms Byrne had commitments such as a
mortgage which required her to earn sufficient to meet those commitments. There was also her uncontroverted evidence that
Mrs Salter told Ms Byrne that she could participate in on-call rosters if she wanted to earn extra money. What she could earn
for on-call work was a $200.00 fee per call out, and, in addition, $30.00 per hour for the time worked.
87 On balance, however, it might be correctly found, by inference, that she was willing to participate in the on-call roster, but it
could not be correctly found for how long she might do so, on the balance of probabilities, and how much she might earn (for
the general principles relating to these matters see Bogunovich v Bayside Western Australia Pty Ltd 79 WAIG 8 (FB) and
O’Brien v Perth Metalwork Co Pty Ltd (FB) (FBA 19 of 2002) (unreported) (2002 WAIRC 07045) (delivered 20 November
2002)). It is not to the point that this matter was raised first at the speaking to the minutes because the Senior Commissioner
gave leave for it to be raised.
88 For those reasons, appeal No FBA 38 of 2002 is not made out and I would dismiss it.
Appeal No FBA 39 of 2002
Grounds (4), (6) and (7) were abandoned.

89

Loss
Grounds (2) and (3) went to the question of loss.
The allegation was, firstly, that the Senior Commissioner erred in finding that Ms Byrne was entitled to compensation for loss
on the basis that Ms Byrne would have continued working for Mr Twaddle for the foreseeable future.
92 It is trite to observe that Ms Byrne had the burden of proving that she suffered and the loss was caused by the dismissal (see,
generally, the principles laid down in these matters in Bogunovich v Bayside Western Australia Pty Ltd (op cit)). It was
90
91
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submitted that the finding that there was nothing in the evidence to suggest that Ms Byrne’s employment would not have
continued for the foreseeable future reversed erroneously the burden of proof and constituted an error of law.
93 It was also submitted that the Senior Commissioner failed to have any regard to the fact that the agreement between
Mr Twaddle and Ms Byrne, read with the provisions of the Award, which was held to apply, provided that in clause 11.1.5 the
employment of a casual employee could be terminated without notice. I should say that it was not in dispute that the Award
applied to her employment.
94 She was, in fact, a casual employee, within the meaning of the definition in the Award. The Senior Commissioner correctly
found so because Ms Byrne was not paid on the basis that she received entitlements pro rata. The Senior Commissioner found
that she was a casual employee. I would add that, as defined in clause 6.4 of the Award, “part-time employee” means:“a permanent employee who is engaged by a particular employer on a regular and systematic basis for a sequence of
periods of employment and who is engaged to work on an average of less than 38 hours per week and receives
entitlements pro-rata.”
95 By clause 6.5 of the Award, a “casual employee” is defined as follows:“Casual employee means an employee who is engaged and paid as such but does not include employees within the
definition of part-time employee as defined in this clause, but may include an employee who is employed to replace
the proprietor or other permanent employee for a fixed period of employment.”
96 A “permanent employee” is defined to mean an employee other than a casual employee (see clause 6.2 of the Award).
97 There was no evidence that she intended to continue her “casual position” for the foreseeable future. There was evidence that
she needed to work however and that she had a mortgage and commitments to meet and further that she had reluctantly
accepted that her full-time employment be terminated. It was submitted that it should have been found that the Mr Twaddle
could lawfully, and not unfairly, have terminated the employment relationship in the near future and that the Senior
Commissioner should have:(a)
Had regard to the fact that Ms Byrne was in breach of a positive duty to disclose to Mr Twaddle the “error”
as a relevant fact going to what Mr Twaddle’s state of mind might be in relation to the question of whether
he continued to employ Ms Byrne or not on a casual basis.
(b)
Had regard to his own finding of Mr Twaddle’s perception that her heart was not in it or she did not seem
happy in her work, or her lengthy absences on sick leave (see pages 56 and 57 of appeal book No FBA 39 of
2002).
(c)
Had regard to the fact that Ms Byrne’s casual employment was, in any event, likely to become unnecessary
because there would no longer be a requirement for it in Mr Twaddle’s business, given the existence of staff
who could perform the function which Ms Byrne was performing.
(d)
Had regard to the fact the loss would therefore have been limited to the proper assessment of loss for the
casual shift on 6 February 2001 or that on 7 February 2001 less a discount for relevant contingencies.
98 In my opinion, the Senior Commissioner did not err in taking into account those matters. However, given that Ms Byrne was
offered work on an indefinite and regular basis, indeed a systematic basis within the words used in the definition of part-time
employee, of two days a week, just a few days before her employment was terminated, and further, given that the mistake
made by her was condoned and not acted upon in any disciplinary or other sense, I would have thought that six months was a
probable period of likely future service. Such a view is supported by the fact that Ms Byrne, by inference, wanted employment
to meet her commitments and that Mr Twaddle, through Mrs Salter, had sought only a short time before, a commitment for
12 months work from Ms Byrne. I would also add that the mere fact that there is a right under the Award to dismiss a casual
employee on one hour’s notice, is not evidence that that was intended by Mr Twaddle. For the reasons that I have expressed, a
contrary inference could and should have been correctly drawn on the balance of probabilities. The fact that the options offered
were all offered in the context of a commitment to employment were significant. The fact that the parties were content to
designate the position a “part-time casual position” and not a “casual position” also does not lead to a view that they
contemplated a short term period of employment. The inference, therefore, is that some lengthy term of employment was
contemplated by both parties (see the discussion of these issues in O’Brien v Perth Metalwork Co Pty Ltd (op cit) and
Bogunovich v Bayside Western Australia Pty Ltd (op cit) as I have already said). That is borne out, too, by the fact that Ms
Byrne should have been warned and given an opportunity to change her ways and that such a process would have taken some
time.
99 I would also add that even if relevant contingencies should provide for a discount, which, in my opinion, is doubtful given the
short period involved of six months, then such a discount would be negligible.
100 Further, however, I should add that the Commissioner’s duty is to make a finding of loss, and then assess compensation for
that loss and cap it for the purposes of the award of compensation. To do otherwise is to err (see Gilmore and Another v Cecil
Bros and Others 76 WAIG 4434 (FB) and Bogunovich v Bayside Western Australia Pty Ltd (op cit)).
101 For those reasons, I am not persuaded that there was an error in the finding of loss in this case on the grounds submitted. I do
not find that ground made out.
Mitigation of Loss
- Ground (5)
102 Growers Market Butchers v Backman (1999) 79 WAIG 1313 (FB) is authority for the proposition that a claimant under
s.29(1)(b)(i) of the Act is bound to mitigate her/his loss.
103 The submission was that the total sum earned for the six month period from 6 February 2001 less money earned from the
Mount Hospital Pharmacy was $8,812.80.
104 It was submitted that the Senior Commissioner erred in only deducting income earned on Tuesdays and Wednesdays by way of
mitigation and should have deducted more than the sum of $2,820.00. Accordingly, the order for compensation should have
been in the sum of $6,787.20.
105 I think that that the matter can best be resolved this way. Ms Byrne was employed on a contract that she worked for two days a
weeks on an indefinite basis, that is the contract of employment from which she was found to be unfairly dismissed. At the
time she had employment which continued on after her dismissal with another employer or other employers which needless to
say was subject to a contract or contracts of employment with her other employer(s).
106 Ms Byrne claimed compensation for the loss caused by her unfair dismissal by Mr Twaddle. That loss could be no more than
she had lost by losing two days a week employment by him at $300.00 per day. The unfair dismissal could cause no more loss
than that. That is the only loss which she was required to mitigate because that was the only loss which she could establish and
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for which she could claim compensation. Thus, to mitigate the loss she had to take reasonable steps. The reasonable steps she
had to take to mitigate the loss would more than likely involve her obtaining employment on those two days, Tuesday and
Wednesday, which had been the days which she worked whilst she was employed by Mr Twaddle. If, as a result of those
attempts, she obtained such employment then those monies earned by that employment could be applied in mitigation of her
loss and reduction of the amount of compensation which she might otherwise be awarded. That is the basis of the Senior
Commissioner’s reasoning and it is correct. The Senior Commissioner was right to decide so and right to award compensation
in the amount which he did based on that reasoning.
Grounds (8) and (9)
– Misconduct Relating to Preparation of Cytotoxic Clinical Trials
107 The question does not arise as to whether the mistake made in relation to the double dilution of the vial of cytotoxic medicine,
Herceptin, constituted a ground for summary dismissal for misconduct. It was not accounted by Mr Twaddle himself such a
ground as to warrant dismissal, nor was its failure to report or record it. He did not express that either such error or failure was
a reason for dismissal. Indeed, he said that he overlooked the mistake because mistakes are made.
108 It is trite to observe that the dismissal which must be determined to be unfair or not is the dismissal which actually occurred,
not a dismissal which might or might not have been effected for reasons which might or might not have been sufficient.
109 The Commissioner was required to determine whether the dismissal constituted an abuse of the employer’s right to dismiss
(see Miles and Others t/a Undercliffe Nursing Home v FMWU 65 WAIG 385 (IAC)). It is trite to observe that whether there
was an abuse of the employer’s right to dismiss or not depends on what was done and the reason or reasons therefore, not what
was not done.
110 The Senior Commissioner was not required to determine the effect of the alleged misconduct. There was no dismissal for that
alleged misconduct. Further, no dismissal was effected or disciplinary action was taken on the basis of the Herceptin error or
the failure to advise Mrs Salter or Mr Twaddle of the error or record it. Because these matters, too, were specifically not
referred to as reasons for the dismissal by either Mrs Salter or Mr Twaddle, and, in fact, the error was expressly said not to be a
reason for the dismissal, then it was open to find that that misconduct, if it were misconduct, was waived or condoned (see
Macken, O’Grady, Sappideen and Warburton “Law of Employment” 5th Edition, pages 219-220). That ground, for those
reasons, is not made out.
Finally
111 I have considered all of the grounds, all of the evidence and material and all of the submissions. For those reasons, there has
been no error in the exercise of the discretion as alleged established, and no ground of appeal has been made out.
112 For those reasons neither appeal is made out and I would dismiss both appeals.
COMMISSIONER J F GREGOR—
113 I have had the opportunity of seeing the Reasons for Decision of His Honour the President in both of these appeals. The
background to the matters, the findings of fact at first instance have been recited by His Honour and make it unnecessary for
me to further comment upon them.
Both of these appeals relate to the complaint that the Commission at first instance did not make proper use the benefit afforded
it at hearing therefore its discretion has miscarried.
Having reviewed all of the submissions on appeal I have reached the conclusion that none of the grounds have been made out in
that the Appellant in both cases has been unable to demonstrate that there has been any miscarriage of discretion, therefore there
is no need for the Full Bench to interfere with the findings of the Commission at first instance and I would dismiss both of the
appeals.
COMMISSIONER P E SCOTT:
114 I have had the benefit of reading the Reasons for Decision of His Honour, the President in this matter. I respectfully agree with
those Reasons except with regard to Ground 5 of FBA 39 of 2002. This Ground deals with Ms Byrne’s mitigation of loss
occasioned by the dismissal. Ms Byrne’s case was that as a result of the dismissal she sought to mitigate her loss by finding
alternative employment. She found such employment. I note that Ms Byrne already had employment every second Sunday
with McKenzie’s Chemist and this employment appears to have continued. Ms Byrne also found other employment.
115 Section 23A(6) of the Industrial Relations Act 1979 provides the Commission’s powers in respect of ordering an employer to
pay compensation. It refers to “compensation for loss or injury caused by the dismissal”.
116 In my view, as Ms Byrne found employment for the purpose of mitigating loss occasioned by the dismissal, it does not matter
whether the employment she found in those circumstances was on any given day of the week, or during particular hours or
shifts.
117 An employee who is employed under different circumstances, for example, 3 days per week on Monday, Tuesday, and
Wednesday, and whose employment terminates, may seek to mitigate that loss by gaining work on three days of the week,
whether they be the days that he or she previously worked or on other days. The loss caused by the dismissal might therefore
be mitigated in full or in part by the income earned on those days. A further example, perhaps more extreme, would be of an
employee who worked night shift prior to dismissal and upon dismissal finds employment on day shift. That employee would
still have obtained employment for the purpose of mitigating that loss. The circumstances which I have described in these
examples may not necessarily apply where an employee had for example two jobs, and in losing one job finds alternative
employment, but the income earned from employment the employee previously had which was additional to the job held which
was the subject of the dismissal would not be able to be used for the purpose of mitigating the loss. In Ms Byrne’s
circumstances, the income earned from the alternative employment found for the purpose of mitigating the loss occasioned by
the termination of her employment with Brian Twaddle, ought be used for the purpose of calculating her loss. It would only be
the income earned from the continuation of work every second Sunday at McKenzie’s Chemist which would not be considered
in the calculation of income for the mitigation of loss because that was income earned from employment Ms Byrne held even
while employed by Mr Twaddle.
118 On that basis, I find that the learned Senior Commissioner erred in applying to the calculation of loss only to income earned on
Tuesday and Thursday. Accordingly, I would uphold the appeal only in that regard and remit the matter to the learned Senior
Commissioner for calculation of loss.
THE PRESIDENT—
119 For those reasons the Full Bench dismissed the appeals.
Order accordingly
_________
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
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- and BRIAN FERRALL TWADDLE T/A MOUNT HOSPITAL PHARMACY, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 20 DECEMBER 2002
FILE NO.
FBA 38 OF 2002
CITATION NO.
2002 WAIRC 07267
_________________________________________________________________________________________________________
Decision
Appeal dismissed
Appearances
Appellant
Mr A R Van Noort (of Counsel), by leave
Respondent
Mr R W Richardson (of Counsel), by leave
_________________________________________________________________________________________________________
Order
This appeal having come on for hearing before the Full Bench on the 13th and 14th days of November 2002, and having heard Mr A
R Van Noort (of Counsel), by leave, on behalf of the appellant and Mr R W Richardson (of Counsel), by leave, on behalf of the
respondent, and the Full Bench having reserved its decision in the matter, and reasons for decision having been delivered on the
20th day of December 2002, it is this day, the 20th day of December 2002, ordered by the Full Bench that appeal No FBA 39 of
2002 be and is hereby dismissed.
By the Full Bench
(Sgd.) P.J. SHARKEY,
President.
_________
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Appeal dismissed
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Appellant
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_________________________________________________________________________________________________________
Order
This appeal having come on for hearing before the Full Bench on the 13th and 14th days of November 2002, and having heard Mr R
W Richardson (of Counsel), by leave, on behalf of the appellant and Mr A R Van Noort (of Counsel), by leave, on behalf of the
respondent, and the Full Bench having reserved its decision in the matter, and reasons for decision having been delivered on the
20th day of December 2002, it is this day, the 20th day of December 2002, ordered by the Full Bench that appeal No FBA 39 of
2002 be and is hereby dismissed.
By the Full Bench
(Sgd.) P.J. SHARKEY,
President.
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_________________________________________________________________________________________________________
Reasons for Decision
THE PRESIDENT—
1

2

3
4

5

6

7
8

9

INTRODUCTION
This is an appeal brought pursuant to s.84 of the Industrial Relations Act 1979 (as amended) (but prior to the amendments
effected by the Labour Relations Reform Act 2002 came into operation) (hereinafter referred to as “the Act”) against part of the
decision of the Industrial Magistrate’s Court, constituted by His Worship Mr G Cicchini IM (hereinafter called “the Court”),
that decision having been given on 7 August 2002, in Claim No M 18 of 2002, being the dismissal of the complainant’s
(appellant’s) application for costs, and the relevant part of the whole of the decision finally disposing of the complaint before
the Industrial Magistrate’s Court at Perth (see Anderson v Pope (1986) 66 WAIG 1563 (IAC)), being paragraph 7 in the order
reproduced hereinafter.
This was a matter where the following orders were made by the Court (see page 111 of the appeal book (hereinafter referred to
as “AB”)):“1.
All the alleged breaches, save that set out in clause 9(iv) of the amended particulars of claim, are proved.
2.
The respondents shall pay to the claimant for disbursement to its member John Hayes the sum of
$6822.95 representing the total underpayment.
3.
The respondents shall pay to the claimant pre-judgment interest in the sum of $1310.00.
4.
The respondent shall pay to the claimant penalties in the total sum of $2035.00 constituted by a penalty of
$35.00 for each of the 51 proven allegations of underpayment and $250.00 penalty for the failure to provide
time and wages records.
5.
The penalties are to be paid to the claimant.
6.
The respondents are to pay to the claimant the sum of $293.40 being disbursements incurred by the claimant
in bringing this claim.
7.
There is no order as to costs.
8.
The claim is otherwise dismissed.”
The appeal is against the refusal to make an order for costs, and the grounds of that appeal are contained in the appeal book
(see pages 2 and 3 (AB)).
All of the alleged breaches were proven, except one, and all were heard and determined together. The amount found to have
been underpaid was an amount of $6,822.95. There were 52 proven breaches of which 51 related to specific underpayments.
The other related to a failure to produce time and wages records.
On the issue of costs, the appellant sought to recover the same on the grounds that the respondent had frivolously or
vexatiously defended these proceedings, it being argued that in the light of the authorities there was no possible prospect of
success.
APPLICATION TO ADDUCE NEW EVIDENCE
The respondent applied to adduce new evidence upon the hearing of this application. The evidence sought to be adduced was
evidence of discussions about settlement at a pre-trial conference convened on 25 February 2002 by the Clerk of the Court and
attended by the parties and/or their representatives.
It was not in issue before the Full Bench that s.45B(8) of the Local Courts Act 1904 (as amended) applied at first instance and
that it forbade the admission of and rendered inadmissible evidence of what occurred at the pre-trial conference, in the Court.
S.45B(8) of the Local Courts Act 1904 (as amended) reads as follows:“Subject to subsection (9), evidence of anything said or done or any admission made at a pre-trial conference is not
admissible in any court.”
S.45B(9), which relates to evidence admissible for the punishing of disobedience or evidence relating to the commission of any
offence committed at a pre-trial conference, has no relevance to this appeal.
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I should observe that the evidence therefore sought to be adduced as new evidence upon this appeal was not adduced at first
instance and could not have been adduced at first instance. It follows that, pursuant to s.49(4) of the Act, and within the
principles laid down in FCU v George Moss Ltd 70 WAIG 3040 (FB), that evidence could not be adduced as new evidence
because:(a)
It was available at first instance.
(b)
It was inadmissible at first instance and could not have been accepted.
(c)
For that reason, it could not have changed the result in any way.
11 Further, even if s.45B(8) did not provide as it does, I would not think that the Court should admit evidence of discussions
which might properly be accounted as discussions “without prejudice” directed to the settling of the matter, or to attempts to
settle the matter.
12 For those reasons, I agreed with my colleagues to dismiss the application to adduce new evidence.
FINDINGS
13 The findings of the Industrial Magistrate were, as I summarise them, as follows:(a)
The claim for payment of disbursements in the sum of $293.40 was not contested.
(b)
The appellant in written submissions increased its claim for costs to $6,800.00.
(c)
S.83(3) of the Act provided, at the material times, as follows:“In proceedings under this section costs shall not be given to any party to the proceedings for the service of
any legal practitioner or agent of that party unless, in the opinion of the industrial magistrate’s court, the
proceedings have been frivolously or vexatiously instituted or defended, as the case requires, by the other
party.”
(d)
The appellant had not been wholly successful and one of the claims was successfully resisted.
(e)
The evidence in relation to that issue was inextricably mixed up with the evidence going to other issues in dispute.
(f)
Although it is undeniable that the pivotal issue in the matter was that of whether Mr Hayes was an employee, it
nevertheless was the case that the respondent raised other issues, including promissory estoppel and set-off, which
were not clear cut either in fact or in law, and, in fact, were open to argument.
(g)
The fact that the respondent did not succeed on those issues does not of itself expose the respondent to costs.
(h)
In those circumstances, it cannot be said that the defence raised by the respondent was manifestly groundless.
(i)
The respondent did not frivolously or vexatiously defend these claims.
10
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16
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21
22

23
24
25
26

BACKGROUND, ISSUES AND CONCLUSIONS
The appellant organisation, the Construction, Forestry, Mining and Energy Union of Workers (hereinafter referred to as “the
CFMEU”), an organisation of employees within the meaning of s.7 of the Act, alleged at first instance that the respondent
intermittently employed its member, Mr John Hayes, as a builder’s labourer from June 1995 to 11 May 2001.
The CFMEU contended, and it was later conceded, that Mr Hayes’ employment during the period 15 August 1993 to 11 May
2001 was governed by the C & S Perrott Industrial Agreement No AG 191 of 1997 (hereinafter referred to as “the
agreement”). Clause 8 of the agreement required that the agreement was to be read wholly in conjunction with the Building
Trades (Construction) Award 1987, No 14 of 1978 (hereinafter referred to as “the award”).
A number of breaches were alleged against the respondent employer. These, as alleged, were failures to pay a site allowance,
failure to pay correct redundancy entitlements and failure to pay accrued sick leave, daily allowance for fares and travelling,
the correct rate for work performed on rostered days off, as well as failure to pay the correct amount for presenting for work,
failure to pay the proper proportion of leave and annual leave on termination, non-payment of wages on public holidays, and
failure to provide time and wages records as requested.
At first instance, by the outline of the defence, it was asserted, inter alia, on behalf of the respondent that Mr Hayes was a subcontractor and not an employee, and that the agreement did not therefore apply to his employment by the respondent. What
occurred at the hearing is expressed in the reasons for decision at page 41 (AB).
The Industrial Magistrate found, in his conclusion, that the evidence overwhelmingly indicated, based on the indicia referred to
in detail in the reasons for decision, that Mr Hayes was an employee of the respondent. It was therefore not surprising that the
concession which was made, was made in respect of the Burswood Casino Convention Centre job, one of the sites on which
Mr Hayes worked. The Industrial Magistrate observed:“I cannot understand why the issue was not conceded in respect of his work preceding that job, given that the
circumstances surrounding his work prior to the Burswood Casino Convention Centre job were exactly the same.
Nothing changed. If he was an employee during the Burswood job he was surely an employee beforehand.”
On a fair reading of the evidence, that is an obvious finding.
The learned Magistrate went on to conclude that Mr Moon conceded the applicability of the award and the agreement during
the course of his final submission (see pages 128 and 129 of the transcript at first instance). Even if that had not occurred the
Court found that the evidence overwhelmingly indicated that the respondent was engaged on construction work and that all the
work performed by Mr Hayes for the respondent was on-site work in connection with the erection, repair, renovation or
maintenance of buildings which he performed as a bricklayer’s labourer, a classification within the award. His Worship went
on to find that the agreement was, according to its terms, binding upon the appellant and the respondent.
That concession was made by Mr Moon after all of the witnesses for both sides gave evidence.
Mr John Hayes and Mr Rodney Patrick Eric Reynolds gave evidence on behalf of the appellant, and each of the respondents,
Mr Carl Anthony George Perrott and Mrs Sandra Lee Perrott, and two bricklayers employed by the respondent at the material
times, Mr Stephen Peter Berndes and Mr Mark Jason Mills, gave evidence on behalf of the respondents.
In the end, all of the alleged breaches were found to have been proven except that constituted by the allegation of a failure to
comply with what I will call the “last on first off requirement”.
The amount of underpayments was ordered to be paid, as was interest. The application for an order for party and party costs
was dismissed, as I have observed.
S.83(3) of the Act is the relevant sub-section as I have said.
In this case, the appellant was represented at first instance by a legal practitioner according to the record.
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His Worship considered the application for an order for costs against the respondent hereto, in the sum of $6,800.00.
The question, as His Worship expressed it, was whether the proceedings had been so frivolously or vexatiously defended that
the order ought to have been made in that the defence was so obviously untenable that it could not succeed.
The appellant’s argument was that the evidence of the respondent meant that they must always have been aware that Mr Hayes
was an employee; that the documentary evidence before the Court showed that the advice received by respondent suggested
that the appellant would succeed in his claim, but, notwithstanding that, that the respondent’s defended the claim.
The submission was that they had defended the claim when the defence had no factual basis to support it and was manifestly
groundless. The claims as to overpayments, it was submitted, had the same flaws.
For the respondent, it was submitted that costs should only be awarded in extreme cases; that the defence was not ill-founded
or recklessly pursued, nor was it bedevilled by poor representation. It was further submitted for the respondent that the
payment of an “all in” rate gave rise to a genuine and legitimate belief that the respondent had not acted contrary to the award.
The Court found that the claims were not frivolously or vexatiously defended, and did so for the following reasons:(a)
That the claims were not wholly successful in that one was successfully defended.
(b)
That the evidence in relation to that issue ((ie) the issue in the successfully defended claim) was inextricably mixed
with the evidence going to other issues in dispute.
(c)
That the pivotal issue in the proceedings was whether Mr Hayes was an employee, but other issues were raised.
(d)
However, other issues were raised and these included promissory estoppel and set-off which were open to
argument.
(e)
That the respondent did not succeed on those issues does not expose it to costs.
The principle is clear. S.83(3) of the Act did not enable an order for costs to be made unless, as in this case, the claim was
frivolously or vexatiously defended.
It was frivolously or vexatiously defended if the words of the test laid down by Barwick CJ in General Steel Industries Inc v
Commissioner for Railways (NSW) and Others [1964] 112 CLR 125 at 129 was applied. The test was expressed by His Honour
as follows:“… The test to be applied has been variously expressed: “so obviously untenable that it cannot possibly succeed”;
“manifestly groundless”; “so manifestly faulty that it does not admit of argument”; “discloses a case which the
Court is satisfied cannot succeed”; “under no possibility can there be a good cause of action”; “be manifest that to
allow them” (the pleadings) “to stand would involve useless expense”.”
The Industrial Appeal Court referred to that judgement in WABLPPU v Clarke and Another (1996) 76 WAIG 4 and referred
also to Transport Workers Union of Australia, Industrial Union of Workers, WA Branch v Tip Top Bakeries (1994) 58 IR
22 with approval.
Those cases are also authority for the proposition that the award of costs or a decision not to award costs is a discretionary
matter. The principles laid down in House v The King [1936] 55 CLR 499 apply to this appeal. However, an appeal court is
naturally slow to interfere with the exercise of judicial discretion in a matter relating to costs. The discretion in relation to costs
is an extremely wide one (see Rendell Holdings Pty Ltd as Trustee of the Holl Family Trust t/a T & H Holl and Son v Athans
and Taylor t/a Athans Taylor (WA Supreme Court (FC) (unreported)) delivered 15 November 1989 (Appeal No 26 of 1989)).
In this case a number of things were clear:(a)
On 20 December 2001, Mr Kim Richardson, the Industrial Relations Manager of the Master Builders Association of
WA, the organisation of employers advising the respondent, made an offer in writing, not expressed to be without
prejudice, to the abovenamed appellant organisation. However, significantly, it was accepted in that letter that there
was a basis for the claim which implicitly recognised the existence of an employer-employee relationship in my
opinion.
(b)
On a fair reading of all of the evidence, there was no basis for any belief or opinion on the part of the respondent
that Mr Hayes was a sub-contractor and the Magistrate’s finding that the evidence was overwhelming was not
criticised and could not have been properly criticised in submissions before the Full Bench.
(c)
There is ample authority in this Commission on the test to determine whether a person is an employee or an
independent contractor, or, specifically, an employee (see WA Builders’ Labourers, Painters and Plasterers Union
of Workers v R B Exclusive Pools Pty Ltd t/a Florida Exclusive Pools (1997) 77 WAIG 4, ABLF v P B and
K A Brajkovich Pty Ltd (1990) 71 WAIG 23, United Construction Pty Ltd v Birighitti (2002) 82 WAIG 2409 and
Augustyn v Vistadale Pty Ltd as trustee for the Ranger Family Estate t/a Ranger Contracting (2002) 82 WAIG 939,
and the cases cited by the Full Bench in all of those authorities).
(d)
The fact that Mr Hayes was by occupation a builder’s labourer, which was never denied, makes it almost impossible
to account him a sub-contractor and it is difficult to understand why such a belief could ever have been reasonably
held.
(e)
Mr Moon correctly conceded, at first instance, that there was no basis for such a belief, that the only basis ever
claimed by the respondent to exist for the view that he was a sub-contractor was that he had an ABN number.
(f)
That latter feature on its own could not and did not constitute evidence on its own that Mr Hayes was a subcontractor in the face of all of the other evidence, as the late concession correctly recognised.
(g)
As expressed to the Court at the commencement of the case, the claim turned on this point for the most part.
(h)
On a fair reading of all of the evidence, the letter of Mr Richardson and Mr Moon’s correct concession on late
instructions, it is clear that Mr Hayes was an employee at all material times, and the defence on that basis was so
obviously untenable and manifestly groundless that it could not succeed.
(i)
Further, the evidence in relation to the successfully defended claim relating to seniority was not and could not be so
inextricably mixed with the other issues in dispute that they could not have been defended on the limited basis on
which the seniority claim for redundancy was ultimately successfully defended.
(j)
The alleged failures to comply with the agreement, which were all made out, were related to obligations under the
agreement which did not depend on or relate to the “seniority” in employment of Mr Hayes for their success or
failure.
(k)
Next, the appellant was successful in all claims except one out of 53. To deny costs on that basis was, in my
opinion, wrong given the overwhelming success of the appellant. Put another way, it was wrong to decide that there
should, all other things being equal, be no order for costs in relation to 52 successful claims when only one claim
failed, and that was said to constitute a ground for refusing to order costs.
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Further, the Court erred in taking into account matters of promissory estoppel which were not raised in relation to
the merits but in mitigation.
(m)
In any event, the alleged over-payments raised as a defence to the claim constituted a defence given the significant
authority in this Commission on that point, which was also manifestly baseless, as was the whole of the defence and
defences raised to the successful claim (see on this point James Turner Roofing Pty Ltd v Peters (2002) 82 WAIG
765 (FB) and the authorities cited therein).
38 Finally, for all of those reasons, the defence of this matter was entirely vexatious and frivolous and should have been so found.
It followed too that, for all of those reasons which I have expressed above, the exercise of the discretion at first instance to
deny an order for costs to the appellant miscarried, and the appellant has so established. I say that this occurred within the
principles laid down in House v The King (op cit). I say also that the discretion miscarried to the extent that it warranted the
intervention of the Full Bench, notwithstanding the wide discretion which the Court at first instance has in costs.
39 Thus, it entitles the Full Bench for those reasons, and by making the findings which I have said should have been made, to
substitute the exercise of its discretion for that of the Industrial Magistrate at first instance. I would do so. I would uphold the
appeal. I would suspend the order (paragraph 7) made at first instance and remit the matter to the Industrial Magistrate’s Court
at Perth for assessment of the quantum of costs and to otherwise deal with the matter according to law and these reasons.
40 I would issue a minute to reflect the orders which I have proposed above.
SENIOR COMMISSIONER A.R. BEECH—
41 I have had the advantage of reading in draft form the Reasons for Decision of His Honour the President. I am able to state quite
shortly my reasons for agreeing that the appeal should be upheld.
42 In his Reasons for Decision at AB 65, his Worship stated as a reason for dismissing the claim for costs that it must be borne in
mind that the claimant has not been wholly successful. His Worship there refers to the unsuccessful claim of the union that
Clause 15 - Seniority of the award was breached. His Worship states that the evidence in relation to that issue was inextricably
mixed with evidence going to other issues in dispute. The appellant’s first ground of appeal states that the learned Magistrate
placed too much weight on that issue.
43 While it was correct to say that the appellant was not wholly successful, the appellant was successful in the other 52 breaches
alleged. Therefore, although the appellant was indeed not wholly successful, it was only in one out 53 claims. As a proportion
of the claims made, that is significant.
44 Moreover, of those 52 all but one related to claims of underpayments under the award, the success of which were contingent
upon Mr Hayes being an employee. As to the alleged breach in which the appellant had not been successful, the nature of the
evidence before him is revealed in the Reasons for Decision. In dismissing the union claim in relation to Clause 15, his
Worship dealt with the requirements of Clause 15(4) of the award. He held that it does not dictate seniority in re-engagement
amongst those retrenched at the same time. Rather, it gives preference and priority as against others who are not former
employees. Further, on the facts as his Worship found them to be, he held that Mr Perrott attempted to contact Mr Hayes for
re-engagement but was, despite repeated attempts, not able to contact him by telephone as was the custom and therefore reengaged Mr Mills instead.
45 With great respect to his Worship, the evidence in relation to Clause 15 was not evidence which was inextricably mixed with
evidence going to other issues in dispute. Although it was necessary for Mr Hayes to be an employee in order for the award
clauses to be applicable to his employment, once the necessity to prove that he was an employee fell away, the evidence
needed to establish a breach of Clause 15 was quite separate.
46 This can be illustrated by reference to the evidence. The evidence of Mr Reynolds did not go to the issue of seniority. The bulk
of the evidence of Mr Hayes, Mr Perrott and Mr Berndes did not go to the issue of seniority. Possibly half of Mr Mills’
evidence did go to the issue of seniority, however, none of Mrs Perrott’s evidence went to the issue of seniority. In that context
it does not seem inaccurate to say that the point to be proven in relation to the alleged breach of Clause 15 was a minor point in
comparison with the points in issue regarding Mr Hayes’ status as an employee and the evidence on the point was marginal.
Accordingly, I have not been able to see that the evidence in relation to Clause 15 of the award was inextricably mixed with
evidence going to other issues in dispute. In my view, his Worship fell into error in finding to the contrary. At the least, if the
status of Mr Hayes as an employee had not been in dispute, the evidence of Mr Reynolds and Mrs Perrott would not need to
have been given and neither would the bulk of the evidence of Mr Hayes, Mr Berndes and Mr Perrott.
47 For those reasons, I find that the appellant has made out this ground of appeal. As to the defence of the respondent in relation
to those 52 breaches, I agree that the defence that Mr Hayes was not an employee simply could not have succeeded. Even if it
can be fairly said that the legal distinction between an employee and a contractor can at times be difficult to draw, on the facts
in this matter the defence that Mr Hayes was not an employee could not have succeeded and should not have been pursued. It
was frivolous to do so. In my view the appeal should be upheld and the matter remitted to the learned Magistrate for an
assessment of costs in proportion to the breaches alleged and which have been found proven.
48 The final point I wish to make is that the test to be applied is, as his Worship correctly observed, the test set out in s.83(3) of
the Industrial Relations Act 1979 which provides the requirement to determine whether the proceedings have been frivolously
or vexatiously instituted or defended, as the case requires, by the other party. The respondent’s arguments before his Worship
that costs ought not be awarded except in extreme cases state an incorrect test. The respondent’s arguments and the authorities
the respondent referred to which his Worship included at AB 64, referred to the test to be applied by the Commission when it
exercises its jurisdiction under s.23 of the Act. It goes without saying that the Industrial Magistrate’s Court is not the
Commission. While the principle that costs should only be awarded in extreme cases may form part of the background against
which the Industrial Relations Act 1979 as a whole may be viewed, the submissions of the respondent before his Worship on
this point were, with respect, not relevant.
COMMISSIONER P E SCOTT—
49 I have had the benefit of reading the Reasons for Decision of His Honour, the President and of the Senior Commissioner. I
agree that the appeal be upheld for the reasons given by them. I also agree that the matter ought be remitted to His Worship for
an assessment of costs in proportion to the breaches proven.
THE PRESIDENT—
50 For those reasons, the appeal is upheld. Paragraph 7 of the decision at first instance is suspended, and the matter is remitted to
the Industrial Magistrate’s Court at Perth for assessment of the quantum of costs and for the Court to otherwise deal with
matters of costs according to law and the reasons for decision herein.
Order accordingly
_________
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2002 WAIRC 07214
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS, APPELLANT
- and CARL PERROT AND SANDRA PERROTT TRADING AS C AND S PERROTT, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
DELIVERED
THURSDAY, 12 DECEMBER 2002
FILE NO/S.
FBA 44 OF 2002
CITATION NO.
2002 WAIRC 07214
_________________________________________________________________________________________________________
Decision

Appeal upheld; part of decision at first instance suspended and the matter remitted to the Industrial
Magistrate’s Court at Perth for assessment of the quantum of costs

Appearances
Appellant
Mr T R Kucera (of Counsel), by leave
Respondent
Mr O C Moon, as agent
_________________________________________________________________________________________________________
Order
This appeal having come on for hearing before the Full Bench on the 19th day of November 2002, and having heard Mr T R Kucera
(of Counsel), by leave, on behalf of the appellant and Mr O C Moon, as agent, on behalf of the respondent, and the Full Bench
having reserved its decision on the matter, and reasons for decision being delivered on the 12th day of December 2002, it is this day,
the 12th day of December 2002, ordered as follows:(1)
THAT appeal No FBA 44 of 2002 be and is hereby upheld.
(2)
THAT that part of the decision at first instance appealed against, namely paragraph 7 of the said decision, be
and is hereby suspended and the matter be and is hereby remitted to the Industrial Magistrate’s Court at Perth
for assessment of the quantum of costs and to otherwise deal with the matters of costs herein according to law
and the reasons for decision of the Full Bench.
By the Full Bench
(Sgd.) P.J. SHARKEY,
President.

COMMISSION IN COURT SESSION—Matters dealt with—
2002 WAIRC 07138
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH & OTHERS,
APPLICANTS
v.
BHP BILLITON IRON ORE PTY LTD & OTHER, RESPONDENTS
CORAM
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
DATE
MONDAY, 2 DECEMBER 2002
FILE NO/S.
APPLICATION 1646 OF 2002
CITATION NO.
2002 WAIRC 07138
_________________________________________________________________________________________________________
Result
Direction issued
Representation
Applicants
Mr D Schapper of counsel
First Respondent
Mr R Lilburne of counsel
_________________________________________________________________________________________________________
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Direction
HAVING heard Mr D Schapper of counsel on behalf of the applicants and Mr R Lilburne of counsel on behalf of the first
respondent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs—
(1)
THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the
evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only be
adduced by leave of the Commission.
(2)
THAT the applicants and second respondent file and serve upon the first respondent any signed witness
statements upon which they intend to rely by 23 December 2002 with copies of any documents referred to by the
maker of the witness statement annexed thereto.
(3)
THAT the first respondent file and serve upon the applicants and second respondent any signed witness
statements upon which it intends to rely by 20 January 2003 with copies of any documents referred to by the
maker of the witness statement annexed thereto.
(4)
THAT the parties file and serve any witness statements in reply by 24 January 2003.
(5)
THAT the applicants and respondents file and serve an outline of submissions and any list of authorities upon
which they intend to rely no later than 2 days prior to the date of hearing.
(6)
THAT the parties have liberty to apply on short notice.
(Sgd.) S.J. KENNER,
[L.S.]
Commission in Court Session.
_________
2002 WAIRC 07187
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH & OTHERS,
APPLICANTS
v.
BHP BILLITON IRON ORE PTY LTD AND ANOTHER, RESPONDENTS
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
DATE
WEDNESDAY, 11 DECEMBER 2002
FILE NO/S.
APPLICATION 1646 OF 2002
CITATION NO.
2002 WAIRC 07187
_________________________________________________________________________________________________________
Result
Application for variation of directions refused
Representation
Applicants
Mr D Schapper of counsel
First Respondent
Mr R Lilburne of counsel
_________________________________________________________________________________________________________
1
2

3
4

5

6

7

Reasons for Decision
The Commission in Court Session issued directions in this matter dated 2 December 2002. Those directions involved the
programming of the filing and service of witness statements and other matters.
Counsel for the applicants by letter dated 4 December 2002, pursuant to the liberty to apply, seeks a variation to the directions
in essence on the grounds that it is said that the directions issued are unfair and unreasonable in terms of the time frames for
the parties to file and serve their witness statements. The applicants seek a direction that there be simultaneous filing of witness
statements on 23 December 2002, with witness statements in reply being filed on 20 January 2003.
The first respondent was invited to respond to the applicants’ proposed variation which it did by letter from its solicitors dated
5 December 2002.
We have considered this matter. We are not of the view that the directions of 2 December 2002 are either unfair or
unreasonable. The Commission notes that the present application was filed by the applicants on 1 October 2002, over two
months prior to the directions issuing. The applicants’ solicitor requested the matter be listed for a directions hearing on
17 November 2002 that was not listed until 2 December 2002, at least in part because of counsel’s unavailability.
Furthermore, the parties to these proceedings have been aware for some time, that the Commission in Court Session was
proposing to list this matter for hearing for some days in the week commencing 28 January 2003. Indeed, the applicants have
from the earliest stage of these proceedings, sought a hearing date at about this time. On this basis, the Commission was
entitled, given the time the application has been on foot, to assume, as a relevant consideration, that by 2 December 2002, with
hearing dates in January 2003, the parties would be well progressed in their preparations for the hearing.
As to the issue of simultaneous filing of witness statements, the award making proceedings in application A2 of 2001, as the
first respondent rightly points out, involved not only an application for a new award, but also a counter proposed new award. In
that matter, it was regarded as appropriate by the Commission that the most expeditious manner of dealing with evidence was
through simultaneous filing of witness statements. That is not the position in this application. It is the applicants and the second
respondent who are moving the Commission for an order in their favour.
For these reasons, the application to vary the directions is refused.
_________
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2002 WAIRC 07233
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH & OTHERS,
APPLICANTS
v.
BHP BILLITON IRON ORE PTY LTD AND ANOTHER, RESPONDENTS
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
DATE
TUESDAY, 17 DECEMBER 2002
FILE NO/S.
APPLICATION 1646 OF 2002
CITATION NO.
2002 WAIRC 07233
_________________________________________________________________________________________________________
Result
Direction issued
Representation
Applicants
Mr D Schapper of counsel
First Respondent
Mr R Lilburne of counsel
_________________________________________________________________________________________________________
Direction
HAVING heard Mr D Schapper of counsel on behalf of the applicants and Mr R Lilburne of counsel on behalf of the first
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs—
1. THAT each party shall give an informal discovery which shall include any documents referring to workplace changes
introduced by the first respondent as a consequence of the making of the Iron Ore Production and Processing (BHP
Billiton Iron Ore Pty Ltd) Award 2002 by serving its list of documents by 31 December 2002.
2. THAT inspection of documents shall be completed by 14 January 2003.
(Sgd.) S.J. KENNER,
[L.S.]
Commission in Court Session.

____________________

2002 WAIRC 07218
HOSPITAL SALARIED OFFICERS’ AWARD 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF
WORKERS), APPLICANT
v.
ROYAL PERTH HOSPITAL AND OTHERS, RESPONDENTS
CORAM
COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
DATE
MONDAY, 16th DECEMBER 2002
FILE NO.
P 39 OF 1997
CITATION NO.
2002 WAIRC 07218
_________________________________________________________________________________________________________
Result
Application granted in part
Representation
Applicant
Mr D Hill and with him Ms C Thomas
Respondent
Mr G Edwards and with him Mr M Taylor
_________________________________________________________________________________________________________
Reasons for Decision
THE COMMISSION IN COURT SESSION—
The Application
1
This is an application to amend the Hospital Salaried Officers’ Award 1968 (No. 39 of 1968) (“the Award”) in respect of the
classification structure as it applies to clinical psychologists, to enhance the entry and exit points in respect of clinical
psychologists on the basis of increased work value. The amended Schedule B to the application was filed on 28 June 2001 and
seeks to amend the Award with effect from 18 August 1997, the date the application was filed.
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The amended schedule seeks to amend Schedule A of the Award so as to provide a new subclause (5) with definitions and
grading structure for clinical psychologists as follows—
“(5)
Employees engaged as Clinical Psychologists shall be graded, classified and paid in accordance with the
following—
GRADE

SALARY
Equivalent salary level and point
in clause (3) of this schedule

Clinical Psychologist Registrar – Grade 1

Level 6 point 1
Level 6 point 3

Clinical Psychologist – Grade 2

Level 7 point 3
Level 8 point 1
Level 9 point 1
Level 10 point 1

Senior Clinical Psychologist – Grade 3

Level 10 point 2
Level 11 point 1
Level 11 point 2

Senior Clinical Psychologist – Grade 4

Level 12 point 1
Level 12 point 2
Level 12 point 3

Consultant Clinical Psychologist – Grade 5

Class 1

DEFINITIONS
CLINICAL PSYCHOLOGIST REGISTRAR – GRADE 1
CHARACTERISTICS
This level provides for the newly qualified Clinical Psychologist Registrar who is initially inexperienced in the practice of
the profession but who is immediately capable of providing a clinical psychology service.
Under the approved professional supervision of a more senior Clinical Psychologists, the Clinical Psychologist Registrar
exercises independent judgement concerning the selection and application of established principles, methods and
techniques commensurate with professional development and experience.
ACADEMIC REQUIREMENTS
The officer must possess an approved Masters degree in Clinical Psychology, or an approved equivalent qualification,
eligibility for registration with the Psychologists’ Board of Western Australia as a Psychologist and be in approved
supervision for the specialist title “Clinical Psychologist”. *
GENERAL FEATURES OF DUTIES
1.
Undertakes psychological assessment and intervention with individuals and systems in accordance with
psychological principles.
2.
Provides advice to multi-disciplinary service teams as requested.
3.
Undertakes approved research and evaluation.
4.
Contributes to disciplinary and multi-disciplinary service teams.
5.
Receives supervision and undertakes such duties as are necessary for achieving registration with the
Psychologists’ Board of Western Australia as a Clinical Psychologist.
* Registration procedures must be completed on appointment.
CLINICAL PSYCHOLOGIST – GRADE 2
CHARACTERISTICS
This level provides for the Clinical Psychologist who has a thorough knowledge of the methods, principles and practices
of the profession.
Under general to limited direction the officer has an ability to practice psychology with a high degree of initiative and
depth of experience.
ACADEMIC REQUIREMENTS
Approved Masters degree in Clinical Psychology or approved equivalent qualification and eligibility for registration with
the Psychologists’ Board of Western Australia with the specialist title “Clinical Psychologist”. *
GENERAL FEATURES OF DUTIES
1.
Organises and undertakes psychological assessment and intervention with individuals and systems.
2.
Provides consultant advice to multi-disciplinary service teams.
3.
Undertakes programme development, evaluation and research.
4.
Provides advice on issues and policy within the employing agency.
5.
Contributes to staff development and training.
* Registration procedures must be completed on appointment.
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SENIOR CLINICAL PSYCHOLOGIST – GRADE 3
CHARACTERISTICS
This level provides for the Clinical Psychologist recognised as an expert in a major area of professional practice.
At this level the Clinical Psychologist is considered to be independent and work would not normally be reviewed on
matter of professional judgement.
The individual would be expected to maintain his/her professional development at an advanced level in an area relevant to
his/her specialist area.
ACADEMIC REQUIREMENTS
Approved Masters degree in Clinical Psychology or an approved equivalent qualification and eligibility for registration
with the Psychologists’ Board of Western Australia with the specialist title “Clinical Psychologist”. *
GENERAL FEATURES OF DUTIES
1.
Organises and undertakes psychological assessment and intervention with individuals and systems in relation to
complex issues requiring expert knowledge.
2.
Provides expert consultation.
3.
Undertakes programme development, evaluation and research.
4.
Provides advice on issues and policy within the employing agency.
5.
Contributes, at an advanced level to the training of Clinical Psychologists and other professionals.
* Registration procedures must be completed on appointment.
SENIOR CLINICAL PSYCHOLOGIST – GRADE 4
CHARACTERISTICS
This level provides for the Clinical Psychologist, recognised as an authority in a major field of clinical psychology
practice in Western Australia.
At this level the Clinical Psychologist would work independently, initiate significant contribution to clinical practice and
act as a expert consultant at advanced level.
Professional standing would be demonstrated by contribution to clinical practice, completion of research or training
projects, departmental reports or publication of papers assessed as contributing significantly to the development of
psychological practice.
ACADEMIC REQUIREMENTS
Approved Masters degree in Clinical Psychology or approved equivalent qualification and eligibility for registration with
the Psychologists’ Board of Western Australia with the specialist title “Clinical Psychologist”. *
GENERAL FEATURES OF DUTIES
1.
Initiates, organises and undertakes psychological assessment, interventions, projects and programmes requiring
the highest levels of experience, judgement and competence with individuals and organisational systems.
2.
Provides expert consultation as an authority in the specialist area.
3.
Develops and contributes significantly to clinical practice and/or research and evaluation.
4.
Provides highly expert advice on issues and policy across the public sector.
5.
Initiates, organises and provides high level education and training programmes to address current needs of
psychological practice within the public sector.
* Registration procedures must be completed on appointment.
CONSULTANT CLINICAL PSYCHOLOGIST – GRADE 5
CHARACTERISTICS
This level provides for the Clinical Psychologist recognised as a leading authority in a specialist area of clinical
psychology practice in Western Australia.
At this level the Clinical Psychologist would take responsibility for clinical practice in a specialist area and/or research
and act as an expert consultant at a highly specialist level.
Professional standing would be demonstrated by significant contribution to psychological practice, initiation of research
or teaching projects and/or contribution to professional policy and practice.
The Clinical Psychologist would offer professional leadership in the specialist area.
ACADEMIC REQUIREMENTS
Approved Masters degree in Clinical Psychology or approved equivalent qualification and eligibility for registration with
the Psychologists’ Board of Western Australia with the specialist title “Clinical Psychologist”. *
GENERAL FEATURES OF DUTIES
1.
Provides leadership and highly expert advice regarding Clinical Psychology services in the specialist area in
Western Australia.
2.
Provides expert consultation regarding the application of clinical psychological practice to health service
providers in Western Australia.
3.
Directs significant programmes of clinical practice and/or research.
4.
Contributes to health services policy development.
* Registration procedures must be completed on appointment.
Note: Progression from Clinical Psychologist Registrar – Grade 1 to Clinical Psychologist – Grade 2, shall be
automatic on achieving the Academic requirements for Clinical Psychologist – Grade 2.
Progression from Grades 2, 3 and 4 shall be subject to and in accordance with, guidelines agreed between the Union and
the Employer, from time to time.”
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3

Currently, the Award does not provide a separate structure for clinical psychologists or any other calling. The classification
structure currently contained within the Award provides—
a monolithic structure for employees other than those within “Specified Callings and Other Professionals”. This
structure sets out levels 1 to 12, with a varying number of increments within each level.
The only callings specifically referred to in that structure are medical typist and medical secretary, for whom
there are definitions and provision for a medical terminology allowance;
a monolithic structure for employees in “Specified Callings and Other Professionals”. Clinical psychologist is
one of 25 such callings listed. The only calling dealt with separately is that of engineer, and in that a separate
subclause defines “experienced engineer” and the relevant qualifications. The structure sets out levels 3/5 to 12,
with varying numbers of increments, and a paragraph describes only the entry points to the structure according
to academic years of qualifications. There is no prescription regarding movement between the levels or from
one increment to the next.

4

The Award appears to allow the employer to determine the duties of and qualifications required for any position and, subject to
the qualifications for entry into the salary structure, the level for any position. Subclause 3(c) provides that “the employer and
the applicant shall be responsible for determining the relevant acceptable qualifications for appointment for the callings
covered by this subclause and shall maintain a manual setting out qualifications.” The current structures and arrangements for
the classifications of clinical psychologists are set out in correspondence between the parties in March 1992 (Exhibit A2,
Volume 1, documents B 12 and B 13). This sets out arrangements for classification criteria for levels 6 and 7/8, the
characteristics, the relevant academic requirements and the general features of duties.

5

The application seeks to insert into the Award salaries schedule the same types of prescription for those positions and beyond
them to add new grades.

6

The granting of the application would mean that definitions of new grades of clinical psychologists and their classification
structure would be uniquely provided for in the Award, whereas other specified callings and professions have no such
definition and structure, with the exception of definition of “experienced engineer”.

7

The effect of the granting of the application would be as follows—
(a)
to prescribe definitions, grades and levels for clinical psychologists;
(b)
Clinical Psychologist Registrar (Grade 1) would enter the scale at the same point as currently applies (ie level
6/1), however, the second increment would be level 6.3 rather than level 6.2. There would be no third increment
as currently applies. The effect would be to reduce by 1 year the time taken to reach the top of the level.
Clinical Psychologist Registrar (Grade 1) would be restricted to a person who has completed and satisfied the
educational requirements of the Psychologists Registration Board and is undertaking 2 years’ supervised
practice prior to achieving recognition as a registered Clinical Psychologist.
(c)
The current Senior Clinical Psychologist, described administratively, but not in the Award, would become
Clinical Psychologist (Grade 2), and instead of entering the scale at level 7.1 and moving through 5 increments
to level 8.2, would enter at level 7.3, have increments to levels 8.1, 9.1 and 10.1, skipping levels 8.2 and 9.2.
There would be automatic progression from Grade 1 to Grade 2 upon satisfaction of the registration
requirements of the Psychologists’ Registration Board.
(d)
The creation of new classifications of—
(i)
Senior Clinical Psychologist (Grade 3) encompassing Levels 10.2, 11.1 and 11.2.
(ii)
Senior Clinical Psychologist (Grade 4) encompassing Levels 12.1, 12.2 and 12.3.
(iii)
Consultant Clinical Psychologist (Grade 5) at Class 1. (The Award currently makes no provision for a
classification of Class 1 although the enterprise bargaining agreement PSA AG 1 of 2002 provides
Classes 1 to 4).
Progression to Grades 3, 4 and 5 would be in accordance with procedures to be determined between the parties,
according to the schedule of claim. The applicant says that the Department of Health’s existing criteria
progression guidelines from the existing level 6 to level 7/8 constitute a useful starting point for discussion.
Disputes regarding appropriate classification levels will be dealt with in accordance with the Dispute Settlement
Procedure under the Award and the Enterprise Bargaining Agreement, with provision for an application to the
Public Service Arbitrator pursuant to s.80E(2) if necessary.

The Applicant’s Submission
According to the Clinical Psychology - Work Value Document 1998 (Exhibit A1), prepared by the HSOA Clinical Psychology
Negotiating Committee in support of the application, “Clinical Psychologists are trained as “Scientist Practitioners” in
recognition of the very strong links with the academic and scientific discipline of psychology. They are professionals who—
… are trained in a scientist-practitioner approach to changing human behaviour and thereby use techniques with proven
scientific effectiveness”, using “scientific research and statistical analysis”. They have “a thorough understanding of
varied and complex psychological theories” and “the ability to formulate and respond to both complex disorders and to
novel problems, generating interventions based on this solid knowledge base”. They “are skilled in the use of
psychological tests, behavioural observations and clinical and diagnostic interviewing. These skills are used to assess
psychiatric disorders, specific aptitudes and cognitive deficits, personality, social functioning, adaptive behaviours and
psychological issues pertaining to physical illnesses.” They also “act as consultants and so work with and through others
to bring about change of the individual, group, family, hospital or agency settings.”
9
The applicant says that for at least 10 years, the work of clinical psychologists has been under valued, and that there have been
significant changes in their work and skills, and in the context and environment in which that work is performed. It says that
these changes constitute increases in work value which meet the Work Value Principle.
10 The applicant says that—
“At its core, this application is for the reclassification of all Clinical Psychologist positions covered by the Award … (by)
seek(ing) to create new classification bands for the various classes of Clinical Psychologist positions.” “It does so by
using existing salary points under the Award.”
(Applicant’s Principle 10 Statement, paragraphs 9-11)
8
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The history of the issue of the classification structure for clinical psychologists was addressed by the applicant in detail,
providing copies of correspondence and documentation exchanged between the parties over the last decade. This history
includes that in 1990, there were 14 clinical psychologists’ positions in hospitals and these were covered by the Award.
However, the vast majority of clinical psychologists in the public health sector were employed under the Public Service Award
1992 (No. PSAA 4 of 1989) and were employees of the Commissioner of Health in respect of psychiatric and mental health
services. This changed after the Full Bench decision regarding union coverage (76 WAIG 1673), and now, all clinical
psychologists within the public health sector, within public hospitals and health services, including those formerly employed
by the Commissioner of Health, but excluding those covered by the Graylands Selby-Lemnos and Special Care Health
Services Award 1999 (No. PSAA 1 of 1999), are covered by the Award.
In the early 1990s, it was intended that a working party be established to address the issues now sought to be resolved by this
application. Those issues included the attraction and retention of allied health professionals, including clinical psychologists.
One mechanism for addressing this issue was to have the classification structures revised. The applicant says that
notwithstanding the establishment of a working party, the issues have not been resolved.
In 2001, an Allied Health Taskforce on Workforce Issues was established with the support of the Departments of Health and
Disability Services. Its purpose was to investigate and address issues related to shortages in the allied health workforce (see
Exhibit 2A, Volume 1, C12 and C13). The Taskforce was to address issues affecting attraction and retention of health
professionals including clinical psychologists, but not to deal with classification structures. The issues of attraction and
retention and of the classification structure have still not been resolved, according to the applicant.
The applicant refers to the decision of the New South Wales Industrial Relations Commission (in Health and Community
Employees Psychologists (State) Award, [2001 NSWIRC 302]) which provided an improved career structure for psychologists
and clinical psychologists, and it says that in addressing that issue, the NSW Commission addressed attraction, retention and
career structure problems for those professions.
The claim for retrospectivity is said to be based on the lengthy negotiations which the parties engaged in. The applicant says
that the respondents refused to agree to the claim or to make any counter proposal. The applicant says this justifies the
consideration of retrospectivity.
The applicant addressed Principle 10 of the Statement of Principles and noted that the application is restricted to the public
health sector and persons classified and employed under the Award. Part of the history of industrial coverage of clinical
psychologists is dealt with by the Full Bench in its decision pursuant to s.72A (76 WAIG 1673) in respect of Award and
constitutional coverage of professional, administrative, clerical, technical and supervisory employees employed in mental
health services, and at Graylands Selby-Lemnos Special Care Health Services. There is currently an award to which the
applicant and The Civil Service Association of Western Australia Incorporated are parties. The applicant has sought from the
employer an undertaking that the outcome of this matter would apply to clinical psychologists employed at Graylands SelbyLemnos and, at the time of the hearing, the employer had indicated that it would consider the matter when this decision is
known.
The applicant says that there is no history of linkage or flow-on of wage increases from clinical psychologists in the public
sector to private sector awards and, in any event, Mr Hill for the applicant says that none is employed by a private hospital to
provide clinical psychology services. In the main, those in the private sector operate in independent private practice. On this
basis, the applicant says there is little prospect of flow-on. The applicant also says that if the claim is granted, it would not
create any precedent on the basis that it is the particular circumstances, educational requirements, registration procedures and
classifications which sets this group of professionals apart.
As to the cost of the claim, the applicant says that it has been difficult to obtain accurate information from the employers with
respect to precise numbers of clinical psychologists and the levels at which they are currently paid. In the applicant’s
estimation, though, there are 135 positions involved and estimates that the cost would be $540,000, and some employees
would gain additional increments over time. The applicant says that this is not a significant cost in the context of the state
economy or the national economy. The claim does not have a significant impact given the size of the clinical psychology
workforce in the Western Australian public sector. It is also not significant in the overall public health budget of $1.8 billion.
The Health Department’s Annual Report for 1999 - 2000 indicates that there are approximately 21,500 FTE’s in the public
health sector which, the applicant says, demonstrates that this group is a small one within that sector.
In respect of the issue of attraction and retention of clinical psychologists, the applicant says that this fits within the general
thrust of the Structural Efficiency Principle and that by virtue of the work value changes that have occurred within the
profession, by addressing career structure issues through work value, there would be a flow-on effect in terms of retaining
numbers of clinical psychologists, particularly in senior and specialists positions. The applicant says that attraction and
retention issues are consequential upon the provision of a proper career structure, with recognition of the work value increases.
The Ministerial Task Force on Mental Health – March 1996 (Exhibit A 2, Volume 2 tab F1) which addressed the issues for the
mental health workforce generally, noted that there would be increasing difficulty in attracting and maintaining the appropriate
staff resources. Some of the factors contributing to the loss of the workforce were limited salary increments, and loss of career
structure with the abolition of senior psychologists’ positions within the Health Department. These were positions of Principal,
Deputy and Assistant Principal Clinical Psychologists. The relative absence of clinical career structures and structures for
clinicians having both designated management and clinical roles, the absence of recognition of acquired specialist clinical
skills with associated salary and position increments, and the absence of a right of private practice were identified as issues
which needed to be addressed. These issues were identified again in 1997 and 2000. It was also noted that the focus to date had
been on psychiatrists and mental health nurses as there were shortages in those professions. The Mental Health Reforms in
Western Australian – the Report of the Government Reform Programme, October 2000 recognised that “the major difficulty in
this field is the retention of senior clinicians”. The report also noted that “current awards restrict salary and many experienced
practitioners find private practice more attractive”. There is said to be a serious shortage of senior clinical psychologists,
particularly within the child and adolescent services and services for older people. The report goes on to note “work with the
Metropolitan Mental Health Service to create several positions for experienced and highly skilled clinical psychologists will
provide clinical leadership and contribute to the development of expertise among the clinical psychologists work force”. The
applicant says that for the past four years, the Mental Health Division has been saying that there is a need to create these
positions, yet they have not been created. These positions were to provide specialist advice and assistance and have a role in
teaching in their respective specialist areas within the Mental Health Division.
The “major depletion of senior clinical psychologists in the workforce of the Health Department” is said to have lead to
difficulties in providing adequate supervision and monitoring of standards of practice and in the training and supervision of
more junior staff. From December 1991 to August 1996, 40 senior clinical psychologists left the Mental Health Service of the
Health Department. It is noted that the ratio of senior clinical psychologists to other clinical psychologists has declined from
1.9 to 1 in 1997 to 0.7 to 1 in 1998.
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The applicant says that the lack of a proper career structure, with more senior positions, has resulted in clinical psychologists
moving into management, policy and research areas across the public sector. A further 20 per cent of experienced practitioners
are said to have left the public sector to enter private practice over the last 3 years.
As to the operation of criteria progression, the applicant says that it is acknowledged by the employers that there is a lack of
criteria progression for level 6 which needs to be addressed. The ratio or numbers of level 6 and level 7/8 or senior positions
needs to be addressed.
The Work Value Document deals with a range of issues including the claimed increased work value; the prevalence of mental
health problems in the community; the demand for clinical psychology skills; increasing co-morbidity (the occurrence of more
than one clinical disorder with a principle diagnosis at the same time); the effectiveness of treatment by clinical psychologists;
research and innovations in diagnosis and treatment; the aging of the community; specific areas of increased work value in
particular areas of practice; recruitment and retention, and suggestions for change.
The Work Value Document notes particular areas of specialisation, and sets out the conclusion of various reports and surveys
as to the prevalence of mental health issues and the role played by clinical psychologists in dealing with them. These include
reference to research that demonstrates that 20 per cent of older persons residing in the community were experiencing
significant depressive symptoms warranting intervention. It was also reported that there were significant levels of depression
and a 20 per cent prevalence at 80 years of age to Alzheimer type dementia. A 1997 survey reported that clinical psychologists
have been involved in internationally recognised research about the mechanisms underpinning psychiatric disorders, and the
practice of evidence–supported effective treatments. In respect of mental health problems involving children, adolescents and
youth, the Work Value Document noted that the 1996 Western Australian Child Health Survey found that 18 per cent of
children were identified as having a mental health problem; half of those were serious enough to warrant professional
intervention, however, less than two per cent of them were seen by the Child and Adolescent Mental Health Services. It was
noted that unresolved psychological problems can later develop into other psychological issues in adulthood.
The Work Value Document also reported that the 1989/1990 National Health Survey demonstrated a high demand for clinical
psychology services, with 43,000 Australians consulting a psychologist over a 2 week period, requiring some
63,000 consultations.
The treatments provided by clinical psychologists were described by the Work Value Document as being very cost effective.
The utilisation of clinical psychology services are said to have resulted in a reduction in the utilisation of costly medical
services, medications and reduced in-patient bed days. Interventions that have been developed or implemented by clinical
psychologists can have a major impact on the physical and psychiatric health of individuals. Such psychological treatments as
Cognitive Behaviour Therapy (“CBT”), interpersonal psychotherapy, family systems interventions, and brief and long term
psychodynamic interventions are said to have proven efficacy. Disorders such as clinically severe anxiety disorders (including
obsessive – compulsive disorder and post-traumatic stress disorder), depressive illness, chronic pain syndromes, eating
disorders, chronic personality disorders, substance misuse, and the management of symptoms associated with schizophrenia
are all able to be treated by psychological treatments. Not only is there cost effectiveness in treatment by clinical psychology
but the 1989 review of “The Efficacy of Clinical Applications of Psychology: An Overview of the Research”, an English
report, also supported the “conclusion that children and adolescents who receive treatment fare better than those who are not
treated or are treated via other means than psychological therapies and that psychological therapies are the treatment of choice”
for the adolescent age group. A 1997 report regarding YouthLink emphasised the cost effectiveness of community based
clinical psychology services for youth in dealing with “such problems as suicidal behaviour, chronic self harming behaviour,
substance abuse, depression, offending and sexual abuse issues”. Many of the psychological therapies developed for a range of
conditions in the adolescent group are said to have been adapted for the elderly population.
The Work Value Document claims that the responsibilities of clinical psychologists have increased considerably since the mid
to late 1980s, with the profession becoming “more fully established”, and providing “highly specialised and autonomous
mental health services to individuals across all developmental stages”. It says that “the profession provides amongst other
things, specialist diagnostic and complete psychobiosocial assessments, treatment services in areas as complex and diverse as
psychotic illness, severe personality disorders, and co morbid disorders”. In addition to providing treatment to patients, clinical
psychologists have been increasingly called on by psychiatrists to provide additional diagnostic information, to assist with
diagnosis of complex cases. Clinical psychologists are said to be “especially trained and skilled in the use of specialist
psychological and neuropsychological tests that can only be validly interpreted by psychologists and no other mental health
profession. These tests are being continually revised.” One such test is the Wechsler Adult Intelligence Scale (“WAIS”) which
was said to have been revised again in 1997. The Work Value Document asserts that “Clinical Psychologists are the only
mental health profession which has the depth of psychometric and empirical training, and consequently, the responsibility of
reliably and validly applying and interpreting tests essential to the effective and ethical mental health practice”.
Clinical psychologists are also said to have an increased role by taking direct primary responsibility for interventions with
patients.
There is a continual expansion of psychological knowledge providing data for the efficiency and effectiveness of discrete focus
psychological interventions and long term psychotherapy.
The Western Australian Institute of Psychotherapy Research (“WAIPR”) established a programme in late 1997 to provide the
community with a “clinically oriented and practical (research) resource”. Its main aim is “to provide excellence in the clinical
management of adult psychiatric disorders within the public mental health service”. It conducts research in conjunction with
other institutions such as the Departments of Psychology and of Psychiatry at the University of Western Australia with other
public sector mental health programmes.
According to the Work Value Document, clinical psychology also has an increased role “in teaching and informing other
professions of evidence-based developments in treatment for mental health disorders”. These professions include medical
officers, psychiatric registrars, mental health nurses and social workers, in areas such as those relating to “suicidal and
chronically self harming individuals, and psychological treatment of depression, anxiety, social phobia, obsessive –
compulsive disorder, eating disorders and substance abuse disorders”.
The applicant claims that there is evidence of the profession of clinical psychology “taking the greatest role and responsibility
in the development of a number of new and innovative services and approaches to service delivery”, such as in areas of youth
mental health and neuropsychological predictive testing. The development of YouthLink was cited as an example of “service
delivery being targeted to improve access to services to the most marginalised and at-risk young people”.
There is reference to developments in improving treatments and service delivery in Aboriginal mental health.
Clinical psychologists are said to engage in continual improvement activities associated with knowledge of clinical
assessments and interventions, understanding research methodology and analysis.
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There is also reference to the legal accountability of clinical psychologists in respect of civil action regarding claims of
professional incompetence. The Psychologists’ Board of Western Australia considers that effective supervision of Clinical
Psychologist Registrars includes acceptance of legal responsibility by the supervisor where a “provisionally registered
(clinical) psychologist is not yet competent or responsible”.
37 The Work Value Document claims that whilst clinical psychologists are often grouped with “allied health” professionals for
administrative purposes they differ markedly from those others. They have “extensive training in the theoretical and conceptual
understanding of mental health problems, the correct diagnosis and clinical evaluation of these problems and of effective
management and treatment”. It is said, though, that the training of allied health professionals is geared towards general
medical, general health or general community problems, with short electives in mental health. On this basis, clinical
psychologists are said to be the only mental health profession, other than psychiatry, with complete post-graduate training in
the area of mental health.
38 Clinical psychologists have a minimum of six years’ full time university training, requiring a Masters degree, plus two years’
mandatory professional supervision under the auspices of the Psychologists’ Board of Western Australia, the state registration
authority. This two years supervision period has increased from one year. The additional year was said to have been required
due to the increasing complexity of the work, and the substantially increased body of knowledge in the profession. It is said
that, increasingly, more students are completing a Doctorate of Psychology, which involves an additional year of training at
university, or a PhD in Clinical Psychology, which adds a further two years to their formal university training. The applicant
sees this as providing a very high level of specialist competence which it says is acknowledged by private health insurance
companies. Post-graduate training programmes are established and accredited by the Australian Psychological Association. It
is also a mandatory requirement of the Australian Psychological Society and the Psychologists’ Board of Western Australia
that all clinical psychologists adopt the ethical code of professional standards of conduct.
39 The Work Value Document has listed and described a range of innovations in specific areas of increased work value, being
in—
•
child adolescence and youth;
•
neuropsychology;
•
adults;
•
mental health problems in medical conditions.
36

The Applicant’s Evidence
The applicant called a number of witnesses who gave evidence of various aspects of the increased work value claimed within
the Work Value Document. These witnesses described what they saw as the changes in the work performed by clinical
psychologists and the context and environment in which it is performed in the Western Australian public health system. The
Commission had the benefit of receiving evidence from senior clinical psychology practitioners, psychiatrists, and academics.
The evidence that they provided was of the following issues and changes to the practice of clinical psychology in the public
health sector in the last 10 to 15 years—
•
The increasing prevalence of mental health problems in the community including co-morbidity;
•
the demand for clinical psychologists’ skills, including or resulting in increasing departures from the Health
Department into private practice;
•
significant developments in assessment and diagnostic tools and treatments in a range of areas including adults,
children and adolescents, Aboriginal people, the elderly, and into general medical/surgical fields e.g.
gynaecology, obstetrics, pain management.
•
Developments in the working environment include—
Working within multi-disciplinary teams, sometimes with clinical psychologists heading those teams
or the services;
Working in hospitals, nursing homes, and community services and in the homes of patients;
Increasing substance abuse, increased longevity of the population, HIV/Aids, chronic disease brought
about by behavioural factors etc.
Cost effectiveness and efficacy of treatment, having a benefit to the community and often
supplementing or replacing the need for medical interventions.
•
Clinical psychologists being trained in empirical methods, in undertaking research, understanding research
methodologies and analysis, making great developments beyond that expected of normal progress within a
profession;
•
Senior clinical psychologists moving to private practice therefore placing a greater load of supervision on
students and junior professionals;
•
Increased training requirements imposed for registration, including an extra year of supervision for registration
as a clinical psychologist thereby recognising the increased demands and complexity of the role;
•
Increasing specialisation into areas of gerontology, child and adolescent, neuropsychology etc.;
41 In addition to the evidence in respect of these matters which a number of witnesses referred to, the witnesses also made useful
comments in respect of other matters.
42 Professor Paul Martin, Professor of Psychology at the University of New England, Armidale, New South Wales and Head of
the School of Psychology, and President of the Australian Psychological Society since October 2000, noted that clinical
psychology and psychiatry are the only professions which have mandatory post-graduate studies and training at university
degree level, being the basic minimum level of qualifications. The clinical psychologist’s post graduate qualifications are
higher than those of medical practitioners. Another significant change for typical clinical psychologists was that they have
overall responsibility for assessment, diagnosis and treatment of the patients they see. Prior to the 1990s, those responsibilities
were usually with the medical persons such as a psychiatrist.
Under cross examination Professor Martin acknowledged that there had been changes in respect of other professional
specialities but that his comments were related particularly to clinical psychology. Professor Martin said that training and
supervising of students and of other allied health professionals had always been a role of clinical psychologists. However, there
has been an increase in this work because the balance of the workforce has changed with there being more junior and less
senior people. The supervision involved is across a broader range of skills and domains than previously. This is particularly
difficult because the senior people who went through their training before clinical psychology was involved in those domains,
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are required to re-learn their job rather than refer back to their training in respect of those matters. The trend for clinical
psychologists to become involved in assessment and treatment commenced prior to 1989 but has continued and increased.
Preventative health enhancement involvement had largely arisen from the 1990s.
Dr Anthony Mander is a Director of the Division of Clinical Neurosciences based at Royal Perth Hospital. He was a member
of the Psychologists Registration Board between 1996 and 1999. He says that although clinical psychologists are not trained in
clinical diagnosis as understood by medical practitioners, they are trained to produce a detailed formulation of an individual’s
problems which is sufficient to enable the practitioner to instigate an effective individualised treatment package using
psychological principles. Hence, although it is different to the “medical model” approach, it could be said to be a
complementary diagnostic and treatment procedure. Clinical psychologists are involved in the “development of effective,
rigorously evaluated, focused psychological treatments” and “operate with a degree of independence far in excess of other
“allied health professions””. Dr Mander noted that clinical psychologists are in short supply and are easily able to successfully
establish private practices. This creates difficulties in the retention of top quality clinical psychologists in the mental health
delivery system.
Dr Peter Cotton, a clinical psychologist in independent practice for the past eight years and the Director of Communications on
the Board of Directors on the Australian Psychological Society, said that there has been a rapid expansion in clinical treatment
outcomes research particularly over the last ten years. This has established that specialised psychological treatments are at least
as efficacious as medications in treating most types of depression and anxiety disorders; are more cost effective over the longer
term due to lower relapse rates; and that severe depressive and anxiety disorders are probably most optimally treated through a
combination of both psychological and pharmacological treatments. This upsurge in clinical outcome research has
progressively filtered through and influenced training programmes in clinical psychology. He noted that clinical psychologists
in independent practice earn average incomes that are substantially higher than the public sector counterparts. Dr Cotton was
not cross examined.
Dr Andrew Page, Senior Lecturer and Director of Clinical Psychology Training and Deputy Head of the Department of
Psychology at the University of Western Australia, dealt with the changes to the period of training, and the options for clinical
psychologists with no corresponding change in salary levels. He referred to the restructure of the training programme
conducted by the Department of Psychology at the University of WA, so that there was an integrated four year course of study
under the combined degree of Master of Psychology Clinical/Doctor of Philosophy. He says that there is pressure from the
profession of Clinical Psychology to enhance the training levels, commencing at the increased skill level required of newly
graduated and senior clinical psychologists. There have also been increased levels of responsibility and skills exercised by
clinical psychologists. This is evidenced by the increase in restrictions placed on students who have been supervised during
their training by clinical psychologists. There has been a marked increase in refusals to accept placements of junior students
over the last five years, due to the level of experience required of those students and the level of responsibility expected of
clinical psychologists being greater than the previous years.
He says that the requirement for versatility and adaptability has increased in the last 10 years, as have specialisations and the
growth and training programmes for these specialisations. In Dr Page’s opinion, the skill-based level of responsibility, extent
of versatility and adaptability, and cost effectiveness of the work of clinical psychologists have increased qualitatively, and
these changes are not reflected in the salary structure. Dr Page was not cross examined.
Dr Bill Douglas, senior clinical psychologist employed at Fremantle Hospital gave evidence that there has been a paradigm
shift in the assessment and treatment skills of psychologists and he cites as examples chronic pain and disability management.
He says that this represents a substantial new development in providing psychological treatment for patients with physical
health diagnosis rather than mental health diagnosis. He says that as a result of these developments, clinical psychologists
working in areas such as pain management are now expected to be familiar with a range of scientific literature largely of a
medical nature and to be familiar with the psychological characteristics of all forms of pain disorder. He says the area of
chronic pain is relatively new, and up to 30 years ago, had no medical specialisation. Dr Douglas says that the level of
responsibility for clinical psychologists working the area of pain management has been increased substantially in the last
decade, as they are working more independently in a hospital environment, often receiving referrals direct from medical
specialists and general practitioners rather than through pain specialist colleagues. Historically, psychologists had been viewed
as technicians supplying services under the supervision and directorship of doctors, but this is not currently the case with
clinical psychologists working in pain clinics in Western Australia. Dr Douglas was not cross examined.
Dr Deborah Wilmoth, Manager of the State Forensic Health Service, says that the expectations of clinical psychological
services in Western Australia have changed significantly over a short period of time. She refers to clinical psychologists in
North America having parity status with psychiatry in all areas of practice in most states. She says some of the change which
has occurred in North America and the UK has not had time to develop in Western Australia and that psychologists have had
to increase their range of knowledge of expertise without changes in their training here. She says that in Western Australia and
the rest of Australia, training programmes are changing to reflect the actual practice of clinical psychologists. Those changes in
the nature of the work include a wide range of interventions in physical, behavioural and cognitive change. Literature has
acknowledged the relationship between psychological stress and physical illness, thus requiring more from clinical
psychologists. Dr Wilmoth was not cross examined.
Sheryl Pope, Associate Professor of Psychology and Co-ordinator of the Post-Graduate Clinical Psychology programme at the
Edith Cowan University, was previously employed as chief clinical psychologist at King Edward Memorial Hospital.
Associate Professor Pope gave evidence of significant changes in the roles and responsibility of clinical psychologists,
especially in the perinatal mental health. She says that the assessment and treatment skills provided by clinical psychologists
are being increasingly sought and relied upon by other health practitioners for conditions/disorders that were once considered
to be within the domain of medical practitioner and/or psychiatrist. In the past 10 to 15 years many women and their partners
have been referred for psychological assessment, treatment and preventative strategies in respect of perinatal mental health
relating to reproductive and obstetric medicine.
Dr David Merryweather, senior clinical psychologist with the North Metropolitan Health Authority, gave evidence that since
the early 1990s there has been increased emphasis on maintaining mental health clients in the community with less intensive
medical interventions. He gave evidence as to a number of other conditions such as personality disorders, especially borderline
personality disorders, being dealt with in community based services as opposed to in-patient treatments. There were cost
savings associated with clinical psychologists providing their expertise in this area. Clinical psychologists take on the primary
therapist role in dealing with a range of circumstances including identifying high risk individuals and managing their risk
behaviours. Due to funding difficulties, community mental health clinics have significantly narrowed their intake criteria so
that only clients with severe and/or acute psychiatric disorders (often dual diagnosis) are accepted for treatment. Therefore,
clinical psychologists’ case loads can be defined as “difficult, complex cases requiring highly specialised and intensive
intervention”. He referred to a landmark case in the Northern Territory in 1998 where the ability of clinical psychologists to
assess, diagnose and provide expert opinions on post-traumatic stress disorder was recognised.
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Dr Merryweather gave evidence of significant increase in the incidence of dual diagnosis disorders arising in the last 10 years
with the increase in availability and diversity of illegal drugs. He also gave evidence that another area of expertise developed
with the last 10 to 12 years was Eye Movement Desensitisation and Reprocessing.
There also have been changes in the cultural context of the work of clinical psychologists with the influx of refugees from
regions including Baltic States and the Middle East where, because of the circumstances and experiences of those people,
particular approaches have had to be adopted.
Dr Merryweather gave evidence that there had been several examples in the North Metropolitan Health Service where the
policy had been to not approve criteria progression for clinical psychologists in the levels 6 and 7/8.
Dr Merryweather said that other health professionals had also been impacted upon by the process of maintaining mental health
clients in the community, with less intensive medical interventions, but that clinical psychologists have probably been
impacted upon more because of the particular clients that are now being dealt with in the community.
Dr Merryweather works as part of a multi-disciplinary team generally overseen by psychiatrists but in quite a number of cases
there is joint management with a psychiatrist.
Dr Merryweather says that in 1992 he took the primary therapist role with some clients, and that these related more to anxiety
disorders.
He also said that there are a lot more of borderline personality disorder cases which are part of his responsibility these days.
Also in 1992, he had responsibility to deal with personality disorder cases but in a limited way and that it would probably be
the psychiatrist who has primary responsibility. He believes that that responsibility has now shifted because of the kinds of
treatment clinical psychologist are able to offer due to the new techniques they have developed, including assessment tools
such as CBT, which have been refined and applied to a broader range of clients problems. He says that there has been a real
shift in the kind of techniques that have been developed, which is innovative, not merely evolutionary change.
Dr Merryweather gave evidence that for example the Wechsler Memory Scale had been revised in the last 4 years to say that it
now incorporated subtests and measures some additional functions. He was able to use his pre-existing skills in respect of the
Wechsler Memory Scale without being retrained because of his pre-existing skills but he did have to receive some supervision
from a fellow clinical psychologist with someone more familiar with the test to be able to use it effectively.
Dr Christine Lawson-Smith, a psychiatrist employed within the health system and Clinic Head at Avro Clinic, gave evidence
that during her time as a psychiatric registrar and a consultant over 13 years, she has noticed a change in the work of clinical
psychologists including a considerable increase in the volume of the work. Part of this is due to a reduction in in-patient
treatments and because patients have more complex problems complicating their psychiatric disorders. Dr Lawson-Smith says
that this has meant that diagnostic issues have been clouded, and she has had to ask a clinical psychologist to undertake more
psychological testing. Clinical psychologists have had a much more difficult case load to deal with because of the complexity
of cases often associated with illicit substances, alcohol abuse and related problems. She also identified that in-patient bed
times in places like Graylands have been cut and the clinical psychologists have less time at their disposal to deal with multiple
and difficult problems. Dr Lawson-Smith was not cross examined.
Dr Gary Groth-Marnat, Senior Lecturer in the M.Psych/Ph.D. Clinical Health Psychology programme at Curtin University, has
undertaken private practice focussing on behavioural and medicine interventions, general psychotherapy, and clinical
neuropsychology. Dr Groth-Marnat provided an unsigned witness statement. However, before he could sign the statement, he
moved to the United States of America. Accordingly, he was unable to sign his statement, nor was he available for cross
examination.
He referred to the increase in formal and informal qualifications of clinical psychologists since 1989 and the tightening of
requirements for the M.Psych and the increase to two years of supervised experience. He also noted the increased
responsibilities of clinical psychologists, the increase in the quality of work undertaken by them, the versatility and multiplicity
of skills utilised by clinical psychologists.
Dr Groth-Marnat commented on an area of expertise for many clinical psychologists, being the ability to perform
neuropsychological assessment which is particularly crucial for clinical psychologists working in rehabilitation, substance
abuse, neurological, and psychiatric settings. He discussed the changes collectively in the quality and quantity of work as
constituting “a quantum leap”.
Lynette Clayton is a clinical psychologist in private practice, who left the Health Department Psychiatric Service in 1987, and
has conducted her own business since. In addition to evidence of developments including in assessment and treatment,
Ms Clayton gave evidence of an increase in report writing for legal cases where clinical psychologists are regularly used as
expert witnesses, that this role has more and more been outsourced to people in the private sector with special expertise. This
area of work is not only relevant to the Health Department clinical psychologists but to other public service clinical
psychologists such as those in Family and Children’s Services and the Sexual Assault Referral Centre.
Ms Clayton says that since 1987, the Australian Psychology Society and the Psychologists’ Board have set supervision and
practice standards, and have differentiated specialities within the profession.
Ms Clayton also gave evidence that previously the Health Department clinical psychologists section dealt mainly with
“neurotic clients, it now had increasing cases of multi-morbidity, involving more people with multi-problem families”. Ms
Clayton gave evidence of where she had been dealing with one untrained counsellor who made a referral to another agency
where the client had already been referred to four public agencies dealing with the same family. She also referred to other
agencies like Kinway, Anglicare, and Relationships Australia that are trying to provide similar services.
Ms Clayton also referred to clinical psychologists being in charge of youth services areas where they not only administrate but
also supervise those services.
Jennifer Griffiths is the Unit Manager of YouthLink Inner City Mental Health Service at Royal Perth Hospital and she has held
that position since 1995. YouthLink was formerly known as Troubled Youth Support Service in which Ms Griffiths worked as
a clinical psychologist until 1995 when she was appointed co-ordinator.
Ms Griffiths gave evidence of advances in clinical psychological treatments to address mental health disorders and conditions
which were previously considered to be treatable only by medication or otherwise untreatable. CBT has received significant
recognition through the National Health and Medical Research Council Clinical Practice Guidelines for the treatment of
depression in young people as opposed to previously being treated by medication and, in some cases, by electroconvulsive
therapy. There have also been developments in treatment approaches to highly complex disorders such as psychosis and
borderline personality disorder. Increases in drug induced psychosis amongst young people are now being increasingly treated
by clinical psychologists utilising their evidence-based treatments for first episode and early psychosis. They did not have this
role 10 years ago. In addition, a disorder which typically manifests itself during adolescence is borderline personality disorder,
and the treatment approaches known as Dialectical Behaviour Therapy and Schema-focus Therapy have been developed for
this purpose. These treatments are said to be “specifically and primarily the domain of Clinical Psychology”.
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Ms Griffiths also gave evidence of the development of the clinical psychologist’s role in addressing needs of special risk
populations, such a marginalised youth and Aboriginal people, in the last 10 years. This has required the adoption of new and
culturally appropriate strategies. The clinical psychologists have had to work with a number of agencies and at different levels
including schools, the juvenile justice system and families.
This requires increased training and a research role for clinical psychologists in this area. Issues dealt with in government and
non-government youth oriented organisations include suicide and self harming, depression, anger management and stress, as
they apply to young people.
In response to the evidence to be given by Professor George Lipton, that management positions in the Mental Health Unit of
YouthLink having only been held by clinical psychologists, Ms Griffiths referred to a reclassification of the position of Coordinator level 7 to Manager level 9 in 1998. Ms Griffiths said that a central criterion in the job description of the position is to
be a clinical psychologist. Ms Griffiths says that this reclassification acknowledges the increased work value which has
occurred in the profession.
Further, Ms Griffiths says that the nature and status of the advances in mental health treatment within the profession of clinical
psychology “are of a qualitative nature far beyond the degree of advancement to be expected, or which could be predicted
within a ten year span.” She refers to the notable areas of change such as Dialectic Behaviour Therapy in dealing with
Borderline Personality Disorder, and the use of CBT for young people with depression. Ms Griffiths was not cross examined.
Margaret Jones, senior clinical psychologist and Co-ordinator at Warwick Clinic, gave evidence of a paradigm shift in the
knowledge and treatment in respect of childhood psychological problems in the past 10 years. She says that little was known
prior to the early 1990s about childhood psychological disorders including the carry-over of such disorders into adulthood,
however a number of long term studies emerged in the last 10 years. In addition, there have been new assessment tools
developed in the late 1980s and early 1990s in measuring clinical levels of dysfunction and she referred to internalising
disorders and externalising disorders (such as conduct disorder and ADD/ADHD). These measurement systems have allowed
assessment of changes in the severity of disorders, outcomes and effectiveness of intervention programmes. This has resulted
in “choosing, monitoring and delivering assessments” now being a highly skilled practice.
Ms Jones also noted that since the late 1980s, there have been new evidence-based therapies which require clinical
psychologists to continue with their education to learn new treatment approaches reported in the literature as being effective
with children and adolescents. She says that this has resulted in clinical psychologists taking on a greater role in prevention
initiatives and programmes, and treatment approaches.
There has also been change in the responsibilities of clinical psychologists, involving a greater degree of independence and
autonomy than existed 10 years ago. She refers to senior clinical psychologists often working without direct clinical
supervision and without reference to a psychiatrist. Ms Jones was not cross examined.
Dr Clare Roberts is a clinical psychologist employed as a Senior Lecturer at the School of Psychology at Curtin University of
Technology. She teaches in a number of areas particularly associated with clinical psychology. Dr Roberts gave evidence as to
the developments in psychological interventions in particular disorders relating to children and adolescents which have been
developed in the 1990s. She also gave evidence that there have been “changes in the incidence and prevalence of childhood
and adolescent mental health problems, recognition of the burden and impairment suffered by children and adolescents and
their families of mental health problems and better identification of such problems”, leading to an increased work load and the
increased need for clinical psychology services in the child and adolescence mental health. Dr Roberts was not cross examined.
Professor Alison Garton is Professor of Psychology at Edith Cowan University, Joondalup Campus. Professor Garton was
employed by the Health Department as a senior clinical psychologist between 1986 and 1994 and acted in high level positions
including Assistant Principal (Clinical Psychologist) and Senior Policy Officer (Mental Health). She was a member of the
Psychology Registration Board of WA between 1990 and 1994 and was Chair from 1992.
Professor Garton gave evidence of changes in training periods and options for prospective clinical psychologists having
increased and being upgraded in the last 10 years. She gave evidence of changes in the educational requirements in Australia
and for the growth of knowledge of clinical psychology, with the Masters of Psychology Degree being extended, there being a
substantial increase in the knowledge base in respect of treatment and intervention techniques.
Professor Garton says that the evolution of, and the increase in, the introduction of qualitatively new approaches but also in the
skills base for clinical psychologists, increases in levels of responsibility and skills exercised, and of the versatility and
adaptability of clinical psychologists having increased with specialisation.
She referred to “the explosion of knowledge regarding efficacious and effective psychological treatments”. These have resulted
in an increased level of responsibility to patients, managers and the profession generally. Professor Garton was not cross
examined.
Dr Carmela Connor, the Manager and senior clinical psychologist at the Neurosciences Unit dealt with changes within
psychology within the last decade involving increases in “the scope and nature of the expected duties of clinical
neuropsychologists and clinical psychologists working in the area of neuropsychology.” She says that neuropsychological
practice in Western Australia is virtually unrecognisable compared to what it was in 1989, with neuropsychologists now
having a leading role in diagnosis, management and rehabilitation of individuals with suspected brain impairment. She referred
to the requirement to “adopt new approaches which are theoretically sound and indicates solid outcome data”. She referred to a
procedure for candidates for brain surgery to treat epilepsy. Techniques involving CAT and MRI scans means that the role of
the clinical psychologist/neuropsychologist moved away from a primarily diagnostic one to include case management,
interventions and rehabilitations. Neuropsychological tests are said by her to be “amongst the best predicter of everyday
function following brain injury and illness.”
Dr Connor also referred to clinical psychologists/neuropsychologists being involved in medico-legal assessments to determine
the fitness of an individual to plead. There was also an increase in the role of clinical psychologists/neuropsychologists
providing education to health care and medical professionals in affiliation with major tertiary institutions. Dr Connor referred
to examples within the past two years of research initiated by clinical psychologists/neuropsychologists at the Neurosciences
Unit including predictive testing in Huntington’s disease, dementia in young adults and other such studies.
It is Dr Connor’s opinion that in respect of “the development of roles, treatments and services for assessment and remediation
of neurological and/or psychiatric problems, clinical psychologists and neuropsychologists clearly defines ways in which the
degree of scope, skill, autonomy and responsibility has increased over the past decade.” Dr O’Connor was not cross examined.
Dr Peter Panagyres is a Neurologist at the Neurosciences Unit where his responsibilities include providing neurological
assessment and clinical management of individuals and families affected by Huntington’s disease, Alzheimer,
Neurodegenerative disorders amongst other things. Dr Panagyres says that the substantive work value increase for clinical
psychologists went beyond the normal development of the profession which would have been expected in the last 10 years. Dr
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Panagyres, like others, referred to what he described as significant developments in the area of neuropsychology resulting from
extensive scientific advances in neurosciences and brain behaviour relationships. He referred to work done in respect of
dementia, due to the growth in the number of people over the age of 50. Dr Panagyres believes that neuropsychologists now
have an important role in the diagnosis, management and rehabilitation of patients affected by neurological conditions, and
gave examples of the work that they perform, including an increasing role in areas of epilepsy.
Dr Panagyres also made reference to economic changes in the delivery of health services in Western Australia and the impact
upon the requirements of clinical psychologists and neuropsychologists. He said, for example, that in the 1990/91 financial
year clinical psychologists and neuropsychologists at the Neurosciences Unit performed 803 occasions of service, whereas in
1999/2000 this had increased to 5,513 occasions of service with the same number of staff. Dr Panagyres was not cross
examined.
Dr Jonathon K Foster is Senior Lecturer at the University of Western Australia and Co-ordinator (with two others) of the new
post graduate programme in Clinical Neuropsychology at that university. Dr Foster says that based on his international
experience in the past 15 years, there has been a substantive work value increase in clinical neuropsychology in Western
Australia in excess of the normal professional development one would expect. He referred to “huge scientific advances in the
area of neurosciences and brain behaviour relationships”. This has resulted in clinical neuropsychologists in Western Australia
having to increase their knowledge and expertise in a very short time frame. Dr Foster was not cross examined.
Allison Fox, a Clinical Psychologist, is a Senior Lecturer in the Department of Psychology in the University of Western
Australia. She has a Doctor of Philosophy degree and a Master of Clinical Psychology. Dr Fox gave evidence as to the
qualifications necessary for the job of clinical psychologist and the supervision involved in that qualification, as well as the
training period required. Dr Fox gave evidence as to the training period required for the Master of Clinical Neuropsychology
degree, and made reference to the requirements for continual peer review of clinical and research skills and the ability to
provide supervision to others. She says that there are currently no graduates who have completed the Master of Clinical
Neuropsychology degree programme, therefore there is no data to evaluate the impact and contribution to patient care and
clinical outcomes that the introduction of the post graduate training in Clinical Neuropsychology has made to this point.
Dr Fox has worked in Western Australia only since 1999, and prior to that held senior lecturing positions and undertook
private psychological practice. Dr Fox was not cross examined.
Susan Lowe, senior clinical psychologist at the Adult Mental Health Service within the Health Department, has 18 years’
experience in Clinical Psychology and has worked, in particular, in areas associated with psychological practice with older
people. She made reference to the increase in specialisation within geropsychology over the past decade and she said that this
has lead to an increase in the breadth and depth of specific knowledge in the assessment and treatment of mental health
problems in older people. She referred to changes in post-graduate education in respect of the area of geropsychology, which
has developed into a specialisation. Ms Lowe was not cross examined.
Joan Klinger is a clinical psychologist at Bentley Lodge (Psychogeriatric Unit), and an employee of Bentley Health Service
and holds a Master of Clinical Psychology degree from Edith Cowan University. She has specialised in psychology in older
people. Ms Klinger gave evidence that this has recently become a specialised area and there is a dearth of clinical
psychologists with experience in this area. She gave evidence as to the issues confronting clinical psychologists in dealing with
the older population, including dementia, and made reference to the role of clinical psychologists in determining the older
clients’ cognitive status using cognitive and neuropsychological testing, in implementing and assisting with behaviour
modification programmes for older people in more advanced stages of a dementing condition. She gave evidence of there
being a growing body of evidence in the international literature of the positive outcomes of the intervention of clinical
psychologists. Ms Klinger also attached to her statement a case study addendum in which she set out the types of conditions
and situations faced by clinical psychologists in respect of patients by reference to a particular client.
Ms Klinger was cross examined. She stated that she was engaged at level 6.3, she completed the two year supervised practice
as a registrar and expects to progress to level 7/8 in accordance with the policy of classification criteria progression. She says,
however, that the Bentley Health Service policy regarding classification criteria progression is that there have been various
“stoppages on employing new people and progressing in recent years”. It is her intention to apply in due course by criteria
progression for a high level.
Ms Klinger also gave evidence that she works with other allied professionals in a multi-disciplinary team which includes a
consultant psychiatrist, occupational therapist, nurses, community mental health nurses and social workers. The nominal head
of the multi-disciplinary teams is a consultant psychiatrist, although none of the members really heads the team. She says that
she works in a consulting capacity with other team members as required. She says, though, that most clinical psychologists
who work with older patients function as sole practitioners, as there are no other clinical psychologists in that team.
She says that the change in clinical practice for clinical psychologists in dealing with older people in their homes in the
community is a situation which is restricted to clinical psychologists and psychiatrists, in that other disciplines such as social
workers and occupational therapists have a different role and have previously visited the clients in their homes. The changing
clinical practice of clinical psychologists is that they have worked more at a clinic or a mental health facility and the client
came into the clinic for an appointment.
Dr Sudarshan Chawla, consultant in Geriatric Psychiatry at Fremantle Hospital and Health Services for the past 5 years, gave
evidence which confirmed other evidence of the impact of the aging of the population, along with the increased specialisation
within the field of geropsychology over the past decade.
Dr Chawla says that he is unable to answer questions as to what occurred prior to 1989 in respect of assessment treatment in
Australia, as he was in the UK at that time. However, his experience was that in the late 1980s in the UK, psychologists were
used only for two purposes; limited memory test assessments and for running memory clinics. Tools for the assessment of
elderly patients were developed in the late 1980s, early 1990s.
Dr Chawla says that research is an integral part of the role of clinical psychologists and says that in a health system, 60 –
70 per cent of the time is spent in clinical service, 10 – 15 per cent in teaching activities and 10 – 15 per cent in research
activities except in the case of those engaged 100 per cent in research.
Dr Chawla described the distinction between psychologists and a clinical psychologist is that the former is a university
graduate who has not performed the supervised clinical element. The latter has undertaken the supervised clinical work.
Sandy Williams is a senior lecturer in the School of Psychology at Murdoch University and her qualifications include Masters
in Applied Psychology. Her role in the School of Psychology has been in the post graduate clinical psychology programme and
she is Co-ordinator of the Murdoch Applied Psychology Clinic. She also co-ordinates all external field placements for trainees
in the schools programme. She runs seminars in the school’s clinical psychology health unit and co-ordinates and teaches in all
of the practicum units as well as the companion Professional Issues unit.
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Ms Williams says that during the period since 1995, the requirements stipulated by external supervisors include that trainees be
skilled and knowledgeable at a more complex level to meet the demands of the placements. Supervisors have indicated that the
demands made on them to provide the time and attention necessary for supervision has been made difficult by the nature and
volume of work in the agencies where they are engaged. This has resulted in supervisors limiting offers of placement to second
and third year trainees as the work is considered too complex for first year trainees to undertake. The availability of
experienced supervisors has decreased because many appear to have gone into private practice partly due to increased demands
from the agencies, without commensurate increases in their remuneration. In addition, private practices appear to be
recognising the value of Clinical Psychology in the service provision.
There is increased pressure on universities to offer Doctor of Psychology (three years full time) and combined Ph.D./Masters
(a minimum of four years full time) programmes in Clinical Psychology, the inference being that the Masters degree is no
longer adequate in preparing students for the increased demands of the position. There has been increased pressure on
universities to cover areas of specialisation in the preparation of students. The requirements upon clinical psychologists to keep
abreast of evidence based programmes has proliferated in recent years, placing extra demands on the time and energy of
clinical psychologists in the field. Ms Williams was not cross examined.
Respondents’ Submission
65 The respondents say that in July 1999 a working party was established by the Government health industry to assess the claim
from a management and operational prospective. The working party had representation from all areas of the Government
health industry, and was to produce a collective view following discussions with interest groups such as the clinical
psychologists, the managers, and others. The working party formed the view that an external consultant ought be engaged to
review the Work Value Document and analyse the claim. The working party was also concerned about the potential for flowon.
66 Accordingly, John Holland, a private consultant with “significant experience in classification and work value matters,
particularly within the WA Public Sector”, was engaged to assess the claim from a work value perspective. Mr Holland
undertook an assessment of the work of clinical psychologists based on an examination of past and present job description
forms, and the Work Value Document. He produced an interim report on 25 March 1999, then met with groups of clinical
psychologists generally and in areas of particular work, consulted the head of the Mental Health Division of the Health
Department and produced a final report in October 1999. This report:
1.
acknowledged that there had been ongoing developmental expansions of the clinical psychologist’s role but
found that this is a feature of all professions and, on balance, there was not a significant increase in
responsibilities justifying a higher classification for both level 6 and level 7/8 groups. There had “always been
an expectation of the positions performing specialist’s assessments, individual or group interventions, teaching
other professions including medical and nursing staff, and participating in research”. This has not changed.
There were no significant new responsibilities, and the existing responsibilities were within the expected range;
2.
noted that over time there had been an increasing number of clinical psychologist positions functioning at a
senior level and “that the ratio of Registrar to senior positions should be reviewed to ensure an adequate number
of senior positions”. Classification criteria progression would assist in recognising this;
3.
recommended the number of level 7/8 positions be examined according to the ongoing complexity of cases;
4.
recommended the establishment of a number of level 9 Co-ordinator positions to oversee the more senior work.
67 Mr Holland’s report was adopted and forms the basis of the respondents’ position before the Commission in Court Session.
68 The respondents say that the time frame for the consideration of work value change is from the second structural efficiency
adjustment under the 1989 State Wage Decision, and that there are a number of examples within the applicant’s case of
changes which occurred prior to 1989. In accordance with paragraph (d) of the Work Value Principle, those matters ought not
be taken into account as they have already been assumed to have been considered as part of the structural efficiency exercise.
69 The respondents say that through criteria progression, established for level 7 positions to become level 7/8 in October 1990,
and for level 6 position occupants to progress to level 7/8 in 1992, there is recognition of the development of professional
knowledge and expertise for clinical psychologists. This allows for progression from the bottom of level 6 through to the top of
level 8 without the need for promotion (see Exhibit A2, Vol 1, B 12). All such positions revert to level 6 when they become
vacant. The Operating Instruction dealing with classification criteria progression provided that budgetary considerations could
not be used as grounds for rejecting an application by an officer who otherwise would meet the criteria for progression. If a
claim was rejected on that basis, then the normal grievance procedures would apply.
70 The respondents also refer to the decision of Fielding C in respect of broad banding, Hospital Salaried Officers Association of
Western Australia (Union of Workers) v Royal Perth Hospital and Others (69 WAIG 3290 at 3291) in which he noted that
those in positions which had been the subject of broad banding would be expected to take on additional responsibilities due to
additional increments applying because of the conversion to the new broad banded structure. The respondents say that this
applies to clinical psychologists being given access to level 7/8.
71 The respondents also referred to the commitment to the creation of a number of senior specialists clinical psychologist
positions in line with the 1996 policy document “Making a Commitment”.
72 Taken together, the changes for criteria progression allowing progress from level 6 to the top of level 7/8, plus the creation of a
number of senior specialist positions at level 9, recognise and account for any changes in work value. Where there have been
other changes in particular areas such as neuropsychology, the respondents say that these ought be dealt with on an individual
basis.
73 The respondents say that there is a significant prospect of flow-on which is acknowledged in some of the evidence called by
the applicant due to links with the work of the Department of Community Development, the Department of Justice and other
public sector agencies, and to other members of the multi-disciplinary teams.
74 As to the proposed classification structure, the respondents read the provision that progression to grades 3, 4 and 5 would be in
accordance with terms agreed between the applicant and the employer, that there is potential for clinical psychologists
currently at level 6.1 to move all the way through to level 12.3 without having to apply for promotion, because the claim does
not make clear that there would be promotional positions within that structure.
75 As to there being a lack of career structure for the clinical psychology profession, the respondents note that most other allied
health profession classification structures end at level 6 for senior positions, with very few level 7 - co-ordinator positions and
a limited number of Chief’s and Deputies positions in teaching hospitals.
76 The respondents argue that a number of level 9 positions already exist for clinical psychologists, including Associate Head of
Department at King Edward Memorial Hospital and Princess Margaret Hospital which has responsibility for a number of
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clinical psychologists but also has responsibility in areas of management, education, training and supervision and also has
research responsibilities. There are a number of level 9 positions which have management responsibilities. The proposed level
9 positions would have a greater focus on clinical work, but with some management responsibilities.
77 The respondents oppose the creation of a Class 1 position within the Award, even though there is provision for classes 1 to 4 in
the enterprise bargaining agreement PSA AG 1 of 2002, saying this is considered to be within the senior executive service and
within a third tier management level within a total organisational structure. For such a position to have no management
responsibilities would be unique within the HSOA structure or any of the public service structures.
78 As to the cost of the applicant’s claim, the respondents say that this is particularly difficult to estimate because it requires
assumptions to be made as to the placement of existing clinical psychologists on the new scale and as to progression from
grade 2 to grade 4. There would also be on-going costs. On the basis of estimates given to the respondents by the applicant as
to the numbers which the applicant believed would be the consequence of the granting of the claim, the respondent produced
Exhibit R3 - Cost of Union’s Claim Based on Union’s Suggested FTE profile”. This resulted in a first year cost of
$924,670 based on a range of assumptions. The potential flow-on cost to the broader public service area is an additional
$400,000. However, the respondents described this as a simplistic approach in an attempt to have some kind of estimate. The
respondents also expect a flow-on to Graylands Selby-Lemnos Special Health Care Service.
79 The respondents also say that there would be pressure for flow-on to other allied health professionals partly due to the multidisciplinary team approach and to the community based service. A number of the grounds for change in work value claimed
for clinical psychologists equally apply to mental health nurses, occupational therapists, and even psychiatrists who are part of
the multi-disciplinary teams and who work in a similar manner. Although the respondents acknowledge that there may be a
need for a review of career structures for clinical psychologists, to do so in isolation of other allied health professionals would
be unhelpful. The respondents say that a better approach would be to examine the situation by the use of a Classification
Review Committee in each of the particular health services. This would allow the particular localised issues, the individual
interests, as well as the overall health service and the team approach to be considered.
80 As to issues of attraction and retention, the respondents say that there has been a 40 per cent increase in the number of clinical
psychologists employed since 1996 and that the number leaving the profession is lower than a lot of other allied health
professions. The creation of at least half a dozen senior clinical psychologist positions in addition to the existing two level
9 positions, in a workforce totalling 134 would assist in overcoming any excessive senior level departures.
81 The respondents say the decision of the Full Bench of the New South Wales Industrial Relations Commission of 29 November
2001 (in Health and Community Employees Psychologists (State) Award, [2001 NSWIRC 302]) must be looked at in the
context of the historical situation in New South Wales as opposed to that applying in Western Australia. The matter before the
New South Wales Full Bench related to all psychologists, not just clinical psychologists. Further, the classification scale there
had not changed for more than 30 years and during that time there had been significant changes in the work performed and the
conditions under which it was performed. On the other hand, in Western Australia, the situation was reviewed as part of the
1985 broad banding determination, which provided an opportunity for an appeal as to the determination of classification for
clinical psychologists under the Award and employers agreed in 1992 to provide criteria progression for clinical psychologists
to level 7/8. Accordingly, the respondent says that the situation in Western Australia has been subject of review at least as
recently as 1992. At that point, it expected that the role of clinical psychologists would include liaising, providing advice,
education and training and participating in multidisciplinary teams. The respondents also note that the New South Wales
decision established a classification structure which had the effect of adding to salary levels for senior psychology positions,
and a general salary increase for all clinical psychologists. The respondent says that as part of the recommendations arising
from Mr Holland’s report, there would be similar outcomes to that proposed by the New South Wales decision. Further, there
was reference to the New South Wales Principal Clinical Psychologist having responsibility for over 100 Psychologists.
Bearing in mind that there are only 134 clinical psychologists within the whole of the public health system of Western
Australia, it was considered that this was an inappropriate comparison, and in a totally different context, looking at the
administrative responsibilities attached to that position.
82 The respondents also say that the changes which have occurred in clinical psychology practice have been evolutionary rather
than revolutionary, and any work value change must be offset against additional responsibilities which arose by virtue of
access being granted to level 8 as part of the 1992 review.
83 As to the creation of the more senior positions, the respondent advised that a business case had been put to the classification
review committee for its endorsement for the creation of those positions and further the developments in that regard are
dependent upon the resolution of this matter.
The Respondents’ Evidence
84 The respondent called evidence from John Phillip Holland, who was the external consultant engaged at the request of the
working party to whom the respondent had referred the Work Value Document for comment.
85 Mr Holland says that he undertook a “desktop review” of the job descriptions for clinical psychologists’ positions from
1988/89, compared them with the current work requirements of that group, and also examined them by reference to the senior
allied health professional positions. He then referred to other documentation and the Work Value Document. He also took
account of the environment in which the work is currently performed, and the community based approach. He made an initial
report to the respondents in March 1999, then he met with groups of clinical psychologists from various areas of specialisation
to gain a better appreciation of their work. He also consulted with Professor Lipton, the then General Manager of the Mental
Health Division of the Health Department. Mr Holland’s final report was provided in October 1999.
86 Mr Holland gave evidence that the 1988/89 positions he examined were pubic service clinical psychologist positions, as well
as those covered by the HSOA, and he found them to be of equivalent classification levels, and to contain essentially the same
responsibilities at the comparable levels. In the conversion to the broad banded structure, some senior positions within the
public service structure gained some financial advantage by having slightly higher classification level increments available to
them. The conversion gave them access to another increment in level 8. Accordingly, they were also expected to take on
additional responsibilities, however, the nature of some of these “top end” responsibilities was not identified and was not clear.
Some were reflected in amended duty statements, others were not. Some duty statements were simply changed from Level 7 to
Level 7/8, by the handwritten addition of “/8”.
87 Mr Holland accepted that there may an element of unreliability in an assessment based on duty statements in that there would
be instances where the nature of the work, the level of skill and responsibility and the conditions under which the work was
performed could all change but the duty statement not be changed to reflect this. However, any diligent human resources
manager would ensure that the job descriptions were being updated to accurately reflect the requirements of the job.
88 Mr Holland said he reached conclusions that in most cases, the issues referred to in the Work Value Document as constituting
changes justifying an increase in work value were included in former job descriptions or had always been an expectation of the
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positions and the profession of clinical psychology. Other matters relating to a change in the emphasis or broadening of the
knowledge base of the profession, by the development of new tests and assessments, the increased activity which have
occurred, the emphasis placed on the clinical psychologist’s role in the multi-disciplinary setting, and the community based
service arrangements were normal requirements of a senior professional.
Mr Holland says that newly appointed graduates are “now under supervision for a longer period than previously. The fairly
autonomous nature of these positions is much the same as it has always been, and the expectations of these positions at this
classification within a few years of graduating are considered to be within the range expected of level 6 allied health positions,
many of which have supervisory responsibility.” The senior professional responsibilities at level 7/8 demonstrate the “ongoing
development and expansion within the profession” however, he says that this was recognised by Negus C in PSA CR 57 of
1990 (the Board of Management, Royal Perth Hospital and Others v Hospital Salaried Officers Association of Western
Australia (Union of Workers) 72 WAIG 614), as being a “feature of every profession”.
On the basis of this analysis, Mr Holland concluded that there had not been a “significant increase in the responsibilities across
the board for both level 6 and level 7/8 positions sufficient to meet the requirements of the Work Value Principle in justifying a
higher classification for both groups of positions.”
Mr Holland made recommendations as to the proportions of registrar verses senior positions within the Health Department, the
use of classification criteria as opposed to the creation or the establishment of substantive level 7/8 positions, and the
establishment of a number of level 9 co-ordinator positions “to oversee the more senior work in certain fields of the
profession”.
Mr Holland gave evidence of positions at levels 8 and 9 within the health industry. The distinction between level
8 managers/co-ordinators of Mental Health Services and level 9 directors of Mental Health is that level 9s will manage some
in-patient beds in addition to all of the community services provided across the range of mental health services, and he says
this adds complexity to the management function.
There are a number of positions at level 8 of co-ordinators of Mental Health activities at a regional level. The Associate Head
of Department of Psychiatric Medicine at Princess Margaret/King Edward Hospital is at level 9. Outside the Mental Health
Service there are programme managers in a variety of programmes in health services, consistently classified at level 9. Also
within the range of salary spanned by HSOA level 9, there are roles of directors of nursing in health services. There is a level
9 position at King Edward and Princess Margaret Hospitals of associate head of the Department of Psychological Medicine in
which 40 per cent of the duties of the position are clinical.
At level 10 within health services, there are more senior ranges of the directors of nursing, most of which are titled director of
nursing/health service manager, being responsible not only for nursing but also for the other services provided at the site,
including patient support, Allied Health Services, Clinical Sterile Services Department etc. Also at level 10 are more highly
classified directors of nursing including general managers and rural general managers.
Mr Holland also set out the history of the industrial coverage and classification of clinical psychologists since 1988. He noted
that in 1988, prior to all clinical psychologist positions in the public health system being allocated to the Hospital Salaried
Officers Award, the great bulk were covered by the Public Service Award. At that point, there were perhaps 10 or 12 Hospital
Salaried Officer Award positions of clinical psychologists within the public health industry. There is now a total of
approximately 135. The clinical psychologists in the public service were, in the main, classified at PSA levels 5 and 6 the
classifications stayed as they were with the conversion to broad banding and there was an opportunity for each individual to
lodge an appeal against the allocation to the new classifications at the time of broad banding. Some 2,500 public service
officers exercised that right of appeal.
In respect of whether there had been evolutionary or revolutionary change in the work of clinical psychologists, Mr Holland
says there would need to be something “clearly and absolutely different” from what had existed previously.
In assessing the claimed changes in the nature of duties, skill and responsibilities of clinical psychologists, Mr Holland spoke
with Professor Lipton. He says he did so not having been satisfied that there were some clear additional responsibilities, and
for him to understand the context of the claimed changed situation, with a view to ascertaining whether he had missed
something in his assessment. He relied upon Professor Lipton’s advice in respect to the nature of the changes evidenced. In
trying to evaluate the degree of change with respect to matters not encompassed in job descriptions, and what degree of change
could be expected in a profession over a period of time, he had to be guided by the Mental Health Division.
In addition to his discussions with Professor Lipton, Mr Holland had discussions with other senior officers in the Mental
Health Division whose roles relate to policy, planning and implementation of national initiatives. He says that following his
discussions with the various groups, he was left with the impression that there have been changes but not changes of the
magnitude which would result in significant increases in complexity that one would normally expect to justify an increase in
work value. Mr Holland says that he recognised within his assessment that there are more people presenting with more serious
problems and that is the basis upon which he recommended the establishment of more senior positions. The issue of complex
cases had always been the province of clinical psychologists and, in particular, senior clinical psychologists.
When asked about the responsibility of clinical psychologists for the development of psychological treatment and service
initiatives, and with the new initiatives such as the WA Institute for Psychotherapy Research, work done by YouthLink and
others, Mr Holland said that his analysis recognised that there had been initiatives and developments in treatments. However,
the expectation of the positions at both levels 6 and 7/8 was that this would occur. He says that he did indeed take this into
account in his assessment.
Mr Holland’s assessment was that there had been enhancements or improvements on pre existing processes. While there have
been some new processes a lot of them appear to have replaced pre existing processes and mechanisms, as occurs in a lot of
professions.
Mr Holland acknowledges that there have been changes in the education, training and supervision requirements, but he had
focused on the actual requirements of the position, which included membership of the Australian Psychological Association.
This pre requisite, entry requirement, had basically remained unchanged. He says that the addition of higher qualifications has
been occurring across a wide range of professions, including the allied health professions, nursing or other groups within the
health industry. What he took account of were the essential requirements of the position. He says that professions pursue
higher knowledge generally, and this is common across the health industry where there are more highly educated professions,
and this is not an issue isolated to clinical psychologists. Other allied health professionals who are required to have post
graduate qualifications on appointment include dietitians and audiologists, who are appointed at level 3.5. It was suggested, but
not clarified, that to be called a dietitian, a person must have a post-graduate qualification, which could include a graduate
diploma.
As to the requirements of senior professionals performing extended roles, Mr Holland said that this was not isolated to clinical
psychologists but relates to senior allied health professionals generally, where there are requirements to co-ordinate specific
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programmes and, at level 6, being part of specialised multi-disciplinary teams. The requirement for community involvement
and working in that environment applies equally to those other health professionals, as does participation in research.
Mr Holland says that by the time professionals reach the maximum of their base classification, they should be operating at a
senior level and functioning relatively autonomously. In support of this contention, he referred to the decision of Negus C in
the Health Chiefs and Deputies case (the Board of Management, Royal Perth Hospital and Others v Hospital Salaried Officers
Association of Western Australia (Union of Workers) 72 WAIG 614). However, he acknowledged the need for the creation of
more senior clinical psychologists positions and this was one of the recommendations contained within his report. Mr Holland
indicated that he had recommended the creation of additional level 7/8 positions as being a first step to addressing some of the
difficulties associated with the supervision of the registrar positions and other higher order responsibilities and he recognised
that there were not enough senior positions available.
It was also Mr Holland’s understanding that criteria progression was available only within the health industry to social workers
and clinical psychologists. The whole basis of criteria progression is to recognise the expectation of and make provision for,
people to move into a higher classification because of their particular experience and their contribution to the industry. Such
positions could be available for a clinical work load, for specialists or for senior professionals. To expand the criteria to include
a management role as an absolute requirement would not be particularly helpful.
Mr Holland is of the view that the availability of more senior positions would take account of the additional requirements for
sole responsibility which have developed.
Professor George Lipton gave evidence. Until he retired on 21 December 2001, he was Chief Psychiatrist and General
Manager of the Mental Health Division of the Department of Health. He is currently a consultant child and adolescent
psychiatrist in private practice. Professor Lipton noted that increased resources are being provided to mental health services.
He referred to the essential principles of the policies to establish community based services closer to home, which targeted
specific groups of in-patients and communities, including focusing on rural and remote services, developing a strong health
promotion and prevention philosophy, and which would lead to more efficient patient services, increased community
accommodation and rehabilitation for people with psychiatric illness and disability. He says that there has been a considerable
increase in community based services with a concomitant decrease in the length of treatment in in-patient facilities. There had
been a substantial increase in the number of patients seen, from 15,500 in 1995 to 20,500 in 1999, a twofold increase in rural
services, development of rehabilitation and disability services, a considerable increase in staff, better opportunities to work in
varied settings and improved opportunities to experience job satisfaction, amongst other benefits.
Professor Lipton denies that there is any particular difficulty in the recruitment of junior clinical psychologists. However, there
is a problem with the retention of senior clinical psychologists due to the narrow range of promotional positions. As a
consequence, the Mental Health Division has been developing the concept of senior positions at level 9, having a more
specialised role, an increased administrative, teaching and research component, and providing better career options. It would
also address the issue of supervision of the lower levels. This initiative was referred to the classification review committee in
late August 2001. However, this does not represent a work value issue “but is for the purpose of developing new forms of
activity by senior psychologists in a competitive way to contribute to the overall service management and development.” The
level 9 positions should be promotional positions with competitive application rather than by automatic progression. These
would be specialists, co-ordinators, having administrative responsibility and specialist expertise.
Professor Lipton referred to the essence of the multi-disciplinary team as being the joint and co-operative activity within the
team where each discipline can contribute its discipline-specific skills to the task at hand. The capacity to lead such a team may
fall to any person within it who has leadership skills and this is not confined to any particular discipline. As to the multi
disciplinary teams creating any increase in work value, he says that the leadership and associated skills do not constitute any
change in work value and are not confined to any particular discipline.
Professor Lipton says that “it may be that psychologists (are) seeing a higher proportion of patients (with personality disorders
and those prescribed medication by psychiatrists) … but if so they are pursuing activity that has always been within the
province of clinical psychologists and which has become more contemporary over the years.”
In respect of the claim that there is increased work value on account of increased specialisation, he notes that “clinical
psychologists have always had individuals within the profession who have undertaken specialised roles” and there is now an
increase in recognition of such specialities and the practitioners of those specialities. He says that “this phenomenon is one that
has occurred in all mental health professionals and is a desirable one”. However, he does not see this as increased work value
for all psychologists, whether specialised or not.
As to new approaches claimed within the Work Value Document he says that “contemporary practice requires the adoption of
new approaches as a routine element of professional development … if a profession did not adopt new approaches as they
developed it would lead to a reduction in the value of the work.” As to empirically supported treatments, he says that this is in
keeping with “modern requirements for all health professionals to practice in evidence – based models of care”.
As to the claimed increased cost effectiveness, he says that that is expected of all health professionals and health employees.
As to the claim of clinical psychologists receiving direct referrals, he says that this applies to any member of the team, or the
team as a whole. It may have increased “as the work that all mental health professionals have become increasingly
recognised.”
Professor Lipton acknowledges the increase in demand from more patients with complex problems but says that the evolution
of the team approach and the professional development in all health professionals has occurred as part of this process.
As to the diagnosis of major mental health disorders, he acknowledges that this “has always been a claim made by clinical
psychologists and has been endorsed legally … and that clinical psychologists have the capacity and training to make diagnosis
but this has not changed over the years.”
Professor Lipton gave evidence that psychiatrists undertake 6 years of medicine, 1 year of internship, and then undertake a
programme as a trainee psychiatrist including a five year course, undertaken as a paid position, within a hospital, with a salary
range of $63,301 to $80,789 according to the AMA Agreement. Social workers in some places have post graduate degrees in
mental health, and nurses have post graduate diplomas in psychology.
As to the particular specialist treatments offered by clinical psychologists over the last 10 years, Professor Lipton says that
groups of professionals developed these treatments, psychologists do not own them but they perform them. He says that CBT
was developed by psychiatrists and was being developed further by psychologists, though other health professionals also use
CBT treatments. He says that psychologists have also been involved in health promotion, as have other health professionals.
Professor Lipton says that clinical psychologists have played a significant role in the development of treatments for depression
but “so have everybody else.” Pharmacological issues are dealt with as part of the mental health team approach.
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and the team has become much more important. He says that the capacity to work with the community has probably affected
nurses more than clinical psychologists because nurses previously predominately worked in hospitals but have now become
independent practitioners in the community. He described these changes as “huge changes”. He says that all the mental health
professionals have core competencies in common and each profession has its own competencies, and that change has lead to a
lot more pressure on everybody including the senior administrators.
Professor Lipton says that there are individuals who have developed research skills and specialities. They are mostly employed
by universities.
Professor Lipton says all mental health workers; psychiatrists, psychologists, nurses, social workers etc. are encouraged to
work with general practitioners in “shared care” so that each does not spend his or her time doing things that a general
practitioner can do.
Professor Lipton does not see the changes in the last 10 years of clinical psychologists having sole patient responsibility or
taking on direct referrals as constituting a comparable change to prescribing habits or authority. He says that in late 1960s and
1970s, psychologists took referrals and they related to general practitioners. Nurses have also taken direct referrals, particularly
in rural areas. Social workers work independently and that is not new although it may be increasing.
Melissa Kay Watson, at the time of her written statement, was an industrial officer of the Department of Health. She submitted
a statement as to comparative rates of pay and associated structural matters for clinical psychologists throughout Australian.
She noted though, that by the time she gave evidence on 17 January 2002, the rates in the Western Australian public sector
may have increased on account of some enterprise agreements. It was not the intention of the respondent to revise the schedule
to take account of those changes.
Ms Watson was unable to clarify whether the Education Department personnel to whom she had referred in Appendix B of her
statement were clinical psychologists with a Master’s degree or not.
David John Naughton, the Director of the South West Mental Health Service (“SWMHS”), classified at HSO level 9, gave
evidence. His responsibilities are for the management of the SWMHS in all its aspects including planning and implementation
of departmental policy; the management of multi disciplinary teams; line management of three programme managers and one
clinical director (who is the medical clinical director of the Service) budgeting, human resources; policy planning; trouble
shooting etc.
Mr Naughton has worked in a variety of public sector roles including as a student nurse, registered and charge nurse of inpatients wards, a community mental health nurse, project and service development roles, and since 1993, in leadership and
management roles. He was a member of the Ministerial Task Force on Mental Health formed on 1994 and participated in a
number of other groups and is currently the chairman of the centre for mental health services research.
Mr Naughton gave evidence as to the role of the clinical psychology working party which was to provide input and advice to
the government health industry on the applicant’s claim from a management perspective. The working party included members
from teaching hospitals and rural health services and the health department. It reviewed the Work Value Document and some
members provided written comments. The Working Party had concerns as to the potential flow-on effects across the health
sector and across government departments. Due to the difficulties the members of the working party were having, it was
decided to engage an external consultant to independently review the Work Value Document and to advise as to the
appropriate course of action. Accordingly, the working party requested that the Health Department engage such a consultant,
and Mr Holland was accordingly appointed.
Mr Naughton says that “whilst clinical psychologists bring important and very relevant skills to the team”, the Work Value
Document did not demonstrate why clinical psychologists should be given different treatment from other mental health
professions. Changes that have occurred in the mental health setting had affected all disciplines.
He referred to changes in developments within the SWMHS over the last six years which has “grown from a Bunbury based
“outreach” service to a multi sited, multi programmed, multi disciplinary structure providing a range of in-patient and
community programmes.” The SWMHS has developed generic job descriptions for senior and mid range clinical positions plus
it has created some specific profession-based roles where required. Two of the 65 FTEs are new positions for clinical
psychologists, being part of a Child and Adolescent Community Team. He says that there is a total of three FTEs devoted to
clinical psychology, one at level 6 and two at levels 7/8, the level 6 position being vacant due to budgetary reasons. There is a
need for more clinical psychologist positions, as there is for all the positions, but in order of priority, the SWMHS requires
additional medical staff, nurses and social workers/counselling staff across the board.
The SWMHS has a series of functional programmes including acute in-patient/day therapy, early intervention, psychiatric
triage, continuing care, rehabilitation and child and adolescent services. The services are delivered in a multi-disciplinary way
with specific teams made up of representatives of each major health profession who work together. All new or referred clients
must go through the established community-based triage system where there is screening, prioritisation and, depending on
urgency, clinical needs and clinical availability, a response is co-ordinated. A group programme is developed or an individual
within the team is then responsible for further assessment and intervention. Team members work together with more complex
clients, often using each others’ expertise in the collaborative way. Mr Naughton used examples of community nurses needing
assistance with accommodation or financial issues and seeking support/advice from a social worker. A treating doctor may
request a range of psychometric testing from a clinical psychologist, a home visit from a community nurse, a family
assessment from social worker. Consultant psychiatrists assume medico-legal responsibility and clinical team leadership for
clients of their team. All team members consult with and take advice and direction from the clinical psychiatrist. Psychiatric
registrars are trainee psychiatrists completing specialised accredited post-graduate training in psychiatry to become
consultants. They are less senior members of the multi-disciplinary team but maintain medico-responsibility for the clients they
see.
Registered mental health nurses and enrolled mental health nurses make up the bulk of numbers of any multi-disciplinary team
(plus 50 per cent). Nurses provide assessment, intervention of therapy from a nursing perspective including mental state
examinations, social health assessments, counselling and crisis intervention. Clinical psychologists provide assessments and
counselling services, seeing clients individually and in groups, and assisting with the development of specific behavioural
strategies etc. Social workers provide assessments, intervention and counselling in a social work prospective. Occupational
therapists provide assessment, intervention and counselling from the occupational therapist perspective.
Mr Naughton says that “the clinical psychologists provide an important role within the team, often being able to consult on
specific issues such as a behavioural management plan, without having to take on ownership of the patient. They work along
side their colleagues in all aspects of daily operation. They provide specific skills such as psychometric testing.”
Generic mental health professional positions provide a similar range of interventions which tend to depend on the professional
background and the area they are working in.
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and regional mental health services in Victoria and one in New South Wales. He said that all work along similar lines. He says
that it would be difficult to maintain a rural and regional mental health service if the makeup of the teams was dictated along
professional lines. He says that the teams need to be determined by skill levels with a good professional mix. Mr Naughton
referred to a generic mental health position, which means that those positions are open to anyone from the health professions
who meets the essential criteria of the role, and they bring to that position skills specific to their professional background but
they have common skills of mental health professionals such as assessment, counselling, understanding the various theories,
medication knowledge, understanding of psychiatric illness, suicide prevention, which are all common within all of the
professions. All of the positions of senior allied health professional are at level 6, except for one which is a level 3/5 in Child
and Adolescent Health.
Mr Naughton says that there have been difficulties in recruiting across the board, but in particular with medical staff, and
increasingly with mental health nurses because they are not being trained in that specific role anymore. Nurses are now trained
comprehensively and a lot more choose not to work in mental health.
As to the relativities of rates of pay, the clinical psychologists enter at level 6 as opposed to the other allied health professionals
who enter at level 3/5 due to the recognition of the post-graduate qualification of the clinical psychologist, and they have
criteria progression for the level 7/8 positions.
As to the changes in responsibilities for clinical psychologists, Mr Naughton acknowledges that there have been huge changes
in societal pressures but he says there is an increase in co-morbidity which means that the members of the multi-disciplinary
teams need to be flexible and able to respond to the needs of the clients. He says that it is a normal expectation of professions
to keep up with new theories, new approaches, and he says that in his involvement since 1983, he is constantly reading to keep
up with all of the new developments.
Mr Naughton distinguished between the Western Australian and New South Wales situations. He believes that Western
Australia was quite protected and does not have the major problems with people presenting with triple diagnosis such as HIV,
brain induced disorders, schizophrenia and drug and alcohol related problems as well as homelessness. He described the SouthWest as relatively benign in comparison, providing a relatively safe environment. Although the problems experienced there
continue to compound, he sees that a good health professional is always able to adapt to the new developments. He says that
the salary structures for each of the health professionals in the team adequately reflect the relative value and worth. He says the
present structures recognise that worth.
Mr Naughton says that the major difference between the various members of the multi-disciplinary team is that medical staff
ultimately bear the medical-legal responsibility for the client and if they were engaged in discussions with the client and are
actively involved in the case then they have some overseeing responsibility for the team. In the SWMHS, the medical person is
the clinical leader of the team, having extensive qualifications both in medical and post-graduate qualifications. That person is
covered by a different award and is paid differently. Clinical psychologists are paid differently to social workers and
occupational therapists on account of recognition of their post-graduate qualifications which bring additional and different
skills.
He also noted that other groups of professionals within the multi disciplinary teams have the opportunity to move towards postgraduate qualifications and several of the staff at the SWMHS have such post graduate qualifications. However, they do not
receive recognition for that in their salary, unlike the clinical psychologists whose salary range is based upon their training and
qualifications at that higher level.
Mr Naughton recognised that there has been some excellent research work undertaken by individuals in areas such as
Neurosciences.

Work Value – The Test
142 The Statement of Principles – June 2001 arising from the State Wage Case Decision in 752 of 2001 (81 WAIG 1722) sets out

the Work Value Changes Principle as follows—
“6.
Work Value Changes
(a) Changes in work value may arise from changes in the nature of the work, skill and responsibility required or the
conditions under which work is performed. Changes in work by themselves may not lead to a change in wage rates. The
strict test for an alteration in wage rates is that the change in the nature of the work should constitute such a significant
net addition to work requirements as to warrant the creation of a new classification or upgrading to a higher classification.
In addition to meeting this test a party making a work value application will need to justify any change to wage
relativities that might result not only within the relevant internal award classifications structure but also against external
classifications to which that structure is related. There must be no likelihood of wage “leapfrogging” arising out of
changes in relative position.
These are the only circumstances in which rates may be altered on the ground of work value and the altered rates may be
applied only to employees whose work has changed in accordance with this provision.
In applying the Work Value Changes Principle, the Commission will have regard to the need for any alterations to wage
relativities between awards to be based on skill, responsibility and the conditions under which work is performed.
(b) Where new or changed work justifying a higher rate is performed only from time to time by persons covered by a
particular classification or where it is performed only by some of the persons covered by the classification, such new or
changed work should be compensated by a special allowance which is payable only when the new or changed work is
performed by a particular employee and not by increasing the rate for the classification as a whole.
(c) The time from which work value changes in an award should be measured is the date of operation of the second structural
efficiency adjustment allowable under the September 1989 State Wage Decision [69 WAIG 2917].
(d) Care should be exercised to ensure that changes which were or should have been taken into account in any previous work
value adjustments or in a structural efficiency exercise are not included in any work evaluation under this provision.
(e) Where the tests specified in (1) are met, an assessment will have to be made as to how that alteration should be measured
in money terms. Such assessment should normally be based on the previous work and the nature and extent of the change
in work.
(f) The expression “the conditions under which the work is performed” relates to the environment in which the work is done.
(g) The Commission should guard against contrived classifications and over-classification of jobs.
(h) Any changes in the nature of the work, skill and responsibility required or the conditions under which the work is
performed, taken into account in assessing an increase under any other provision of this Statement of Principles, shall not
be taken into account in any claim under this provision.”
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143 The applicant says that it is able to meet the tests set out in Principle 10 being—

“•
•
•

why the matter has not been progressed and/or finalised pursuant to s.41 of the Act;
why the matter has not been pursued under any other Principle set out in this Statement; and
how in the discharge of its statutory function to consider varying above or below the safety net the Commission
should take into account, to the extent that it is relevant, each of the matters identified in section 26 of the Act.
Provided that where parties to a single enterprise specific award apply to vary the award by consent or consent to a
replacement award to give effect to structural efficiency initiatives or productivity based arrangements the Chief
Commissioner may allocate the matter to a single Commissioner.”
144 From time to time, the Commission has noted that particular matters can or cannot be considered as part of a Work Value
assessment. Those changes which are evolutionary and apply to the workforce generally, such as changes from the manual to
automated or computerised systems are not indicative of an increase in work value (The Australian Liquor, Hospitality and
Miscellaneous Workers Union, Miscellaneous Workers Division, Western Australian Branch v The Honourable Minister for
Education CR 49 of 1997 (79 WAIG 648)). “Mere changes in volume of work or mere changes in technology will not always
be sufficient to warrant a new rate of pay … it is a plain fact of life that technology changes and employees must expect to
adapt to meet those changes as and when necessary”. (Hamersley Iron Pty Limited v The Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of Australia – Western Australian Branch and Others (1994) 74 WAIG 926).
145 As to the degree of change required for there to be an increase in work value, it matters not whether changes have been
evolutionary or revolutionary. Evolutionary change can be just as substantial and significant as revolutionary change. (Hospital
Salaried Officers Association of Western Australia (Union of Workers) v Royal Perth Hospital and Others (1987) 76 WAIG
554 at 557). Incremental or cumulative change, when taken as a whole, may constitute such a level of change that
developments have exceeded those which would reasonably be expected.
146 In dealing with the ongoing requirements placed on professional persons to keep up to date with developments in professional
practice and knowledge, in his reasons for decision in Western Australian Branch of the Australian Medical Association
Incorporated v The Boards of Management Royal Perth Hospital and Others and the Hon Minister for Health, No. P 79 of
1988 on 26 May 1989 (69 WAIG 2361 at 2363), Fielding C. dealt with the conditions of employment for Interns, Registered
Medical Officers, Registrars and Senior Registrars. He noted—
“so far as the changes to work value are concerned I adhere to the view … that it has been recognised that the difference
between a professional person and a non professional person is that professional persons must expect to make adjustments
in the way in which they go about their work and in their working practices without being able to pray in aid an increase
in work value. It is, as I said on that occasion the part of professional person’s working lot that he keeps up with changes
in technology and the changes in professional practice. That person ceases to be a professional person if he practices in
ignorance of contemporary standards and knowledge. Nevertheless the authorities are such, as I indicated on that
occasion, that the requirement of professional people to adjust with technology and the changes in professional technique
is not an absolute bar to obtaining adjustments to salary levels as a result to work value changes where it can be shown
that there have truly been work value changes.”
147 Fielding C. also dealt with the expectations of professions in dealing with a claim for increased salaries on account of increased
work value for hospital pharmacists. He noted—
“Pharmacists are trained for and remunerated as members of a profession. They must be expected to grow with that
profession as with any other professional person. It is not beyond the normal expectations that a member of a profession
will keep up to date with developments in it as a matter of course. Indeed even in the case of tradesmen it is to be
expected that they should adjust to changing technology without involving any significant additions to their work value
[see: Federated Engine Drivers’ and Firemen’s Union of Workers of WA v. Mt Newman Mining Co Pty Ltd (1981)
61 WAIG 1770, 1772]. In this respect I endorse and gratefully acknowledge the following remarks of Leckie D.C.J. of the
Victorian Industrial Appeals Court made in the course of delivering judgement of that Court in the 1980 Victorian
Hospital Pharmacists’ case:The undertaking of a professional career, whether it be in the law, in medicine or in engineering, entails the self
imposed obligation to keep abreast of current developments. The pace in almost all areas seems to be
increasing. But, being part of the professional commitment, it is not a matter which in itself can be claimed as
an addition to work values. However, the increased knowledge does have its place in the consideration of those
new areas of activity which have already been examined.
Similar views are to be found in re Medical Officers – Hospital Specialists (State) Award 1978 AR 321; in re Hospital
Employees – Technical (Metropolitan) Award and another (supra) and most recently, in re Professional and Technical
Employees Award – Public Hospitals Queensland and Queensland Radium Institute, 123 QdGIG 935. It is a well
established proposition. Nonetheless, as Kelleher J. noted in re Medical Officers – Hospital Specialists (State) Award
(supra), there can be changes in skills and responsibilities of members of the professions within the meaning of the wage
fixing principles. As was indicated by Kelleher J. in that case at page 327, “the question as to whether there have been
changes in skills and responsibilities constituting a significant nett addition to work requirements since the salaries were
last assessed is entirely one of fact” to be answered on the basis of the available material.”
(1987 67 WAIG 554 at 556))
The Changes
148 Importantly the Work Value Changes Principle stipulates that the time from which work value changes in an award should be
measured is the date of operation of the second structural efficiency adjustment allowable under the September 1989 State
Wage Decision (1989) 69 WAIG 2917. Under that State Wage Decision the structural efficiency principle enabled parties to
undertake a “fundamental review of the award with a view to implementing measures to improve efficiency of industry and to
provide employees with access to more varied, fulfilling and better paid positions” (op. cit. at 2917). The wage system
comprehends classifications based on skill acquisition and training within the framework of a career structure.
149 With the second structural efficiency increase to this Award, in October 1989, (69 WAIG 3290) the classification structure was

changed. The classifications were broad banded to create the structure as it applies today. Subsequently, the HSOA obtained
industrial and award coverage of clinical psychologists in the public health sector, the vast majority of whom had previously
been covered by the Public Service Award 1992 (No. PSAA 4 of 1989). The new amalgamated clinical psychologists group
then had access to classification criteria progression, which enabled movement from level 6 through to level 7 and level 8 upon
satisfying the appropriate professional progress criteria.
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150 The questions to be determined are—

1.

What changes have occurred in the requirements of clinical psychologists in the public health sector since the
structural efficiency adjustment?
Do the changes apply across the sector?
Do those changes constitute a net addition to the work value?

2.
3.
Conclusions
151 Following the conclusion to the hearing in this matter, by letter dated 24 January 2002 the Commission in Court Session
sought that the parties address certain matters. One of those matters related to information as to the positions held within the
Award and the Public Service areas prior and subsequent to broad banding in both of those areas. The parties submitted a
number of duty statements in that regard. They included HSO and Public Service positions at various levels and at various
teaching and non-teaching hospitals and within the Health Department. They also provided duty statements and job description
forms for positions within the Disability Services Commission and the Ministry of Justice. An examination of those job
description and duty statements indicate the duties, responsibilities and skill levels of the positions for the period 1985 to
today. Although the terminology and focus of those documents has changed over time, they exhibit a consistency as to the
expectations of the positions. They indicate that throughout this period there has been a core of requirements of the positions
which has not changed. The essential aspects of the positions remain the same—
to undertake psychological assessments and interventions with clients and systems in accordance with
psychological principles;
to provide advice to colleagues in multi-disciplinary teams (or in inter-disciplinary relationships);
to undertake or participate in research and evaluation;
to contribute to disciplinary or multi-disciplinary teams; and
to provide training and education regarding psychological processes to more junior colleagues and to other
professions.
152 Level 6 encompasses those who are junior and less experienced, who work under more direct supervision.
153 At Level 7/8, there is less supervision, and a high level of expertise, including specialisation; there may be the co-ordination of
staff, and contributions to policy development.
154 However, the job descriptions alone do not reveal the whole picture, and do not reflect qualitative changes and developments
in the requirements of the job, nor in the environment in which the work is performed. They do not reflect the changed
requirements of a clinical psychologist in the contemporary setting, by recognising the following changes which we find have
occurred in the application of those general terms, including—
the complexity added to the assessment and diagnosis by increasing co-morbidity, substance abuse, the aging of
the population, ADDH, the effect of HIV/AIDS, chronic disease, etc.
a substantially increased body of knowledge and more sophisticated psychological assessment brought about by
research undertaken or participated in by clinical psychologists, amongst others, beyond the normal
expectations of progress within a profession in a multitude of existing and new areas including:
adults`
children and adolescents
Aboriginal people
elderly
medical/surgical fields such as gynaecology, obstetrics, pain management.
the significant improvements and developments in treatments, resulting in more cost effective and efficient
treatments, also beyond the normal expectations of progress.
the increased use of psychological treatments, in addition to, or in substitution for, pharmacological based
treatments, which is another factor to be counted towards the cost effective and efficient treatment of patients.
the increased role of clinical psychologists having overall responsibility and accountability for assessment,
diagnosis and treatment of the patient, whereas this responsibility and accountability was previously in the
hands of medical professionals such as psychiatrists.
an increased supervision load at mid to higher levels of the profession, due both to the requirement for a longer
and more complex supervised period for junior staff, and a depletion of numbers at senior levels.
an increased training period for registrars to reflect the increased demands and complexity of the role, and
increased body of knowledge.
increased specialisation.
155 It is true that not all of these developments apply equally to each area of work, or at each level. For example, level 6 Registrars
are required to spend an additional year in supervised training on account of the increased demands, complexity and body of
knowledge, but would not be involved in specialisation. The more senior levels have increased supervision responsibilities.
However, there is sufficient change across the board, and in the various sectors, such as in regional services, in youth services,
in gerontology, surgical areas, and all others, to enable a conclusion that there is a high level of change across all of the public
health sector clinical psychologist positions before the Commission. It is a matter of how those changes ought be reflected at
the various levels.
156 As to the claim that changes to the work environment of community-based work rather than the previous hospital based focus,
and the use of multi-disciplinary teams, these are common across the mental health sector. The clinical psychologist operating
within that system is no different from the mental health nurse, occupational therapist, psychiatrist, or medical practitioner in
that respect. The clinical psychologist may head the multi-disciplinary team, but so might other professionals. That does not
mean that there is no increase in work value. We conclude that the change to the community based approach has lead to
increased efficiency and cost effectiveness of treatment, by the significant reduction of in-patient bed days and by the use of
the multi-disciplinary approach. Other professions may contribute to this and any such contribution would need to be weighed
with any other changes to the professions should they make a similar claim.
157 Increases in workload, lower benefits than in private practice, and attraction and retention of senior practitioners are not
directly relevant to work value considerations. The issue of the reduced numbers at senior levels, and the causes of that, may
have an indirect impact on the increased requirements for supervision but of themselves, are not work value factors. We are not
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satisfied that the requirement to train other professions involves any increased work value than applied previously. This has
always been a requirement, and while it may have increased, that increase is not of any real substance.
The applicant union must discharge the onus of proving in terms expressed in the Statement of Principles (op.cit.) that there
has been a significant change in work value. Through documentary evidence and witnesses the Commission was presented
with extensive information on the development of the profession over the last ten years. This extended from changes to
academic training, the extension of the period of supervision under a registrarship through to the specialised areas of Clinical
Psychological practices. Within this framework the Commission was informed of the changing environment within which the
profession has to operate.
As a community we are now more aware than ever of the complications, both mental and physical, associated with the
incidence of perinatal issues, behavioural problems in early childhood, adolescence, and in aging. The prevalence of comorbidity, brain injury, drugs, suicide and dementia are incidences of our complex society. The impact that cultural and family
relationships have on these issues and the long term effect of personality disorders, depression, anxiety and behavioural
problems are but a few of the issues which confront health care professionals generally and in the context of this matter before
the Commission, clinical psychologists in particular.
The evidence presented to us particularised the evidence-based model of diagnosis and treatment and the psychological and
neuro-psychological tools and techniques deployed by clinical psychologists in direct patient intervention in case management
and in the multi-disciplinary approach to patient care. As to the conditions under which the services of clinical psychologists
are provided, the Commission is informed of the demands for more cost effective delivery of care, the policy initiatives to
establish community based services closer to homes to target specific groups including remote and rural communities. There is
a focus on rehabilitation of people with psychiatric illness and disabilities.
For the applicant union, the convergence of these factors, the development of professional skills, the application of these skills
in an environment which demands more cost efficient and effective treatment and which requires the practice of the profession
of clinical psychology in circumstances where the problems and illnesses are more complex, amounts to a significant change in
work value. This should be recognised with increases in salary and the provision of a career structure for clinical psychologists.
While the respondents recognise that there has been a change in work value for the profession of clinical psychology that has
been accommodated in classification restructuring that took place in the early 1990s, they submit that pressures now being
experienced by senior clinical psychologists can be overcome by the creation of more positions at the level 7/8 classification
and at level 9 with the latter being filled on a “competitive basis”. The development of professional skills evidenced by the use
of more sophisticated tests and assessments and an involvement in direct patient referrals reflects normal development within a
profession. The multi-disciplinary approach to patient care and the treatment of patients with serious personality disorders and
co-morbidity problems is consistent with their training and the role that clinical psychologists have always undertaken.
Furthermore, it is submitted that particular areas of early childhood care, adolescence and youth clinical psychological practice,
neuro-psychology, pain management, etc., while being evidence of an increase in specialisation do not amount to a change in
work value. There have always been individuals within the profession who have undertaken specialised roles.
The Commission is faced with evidence of the particularisation of change from the clinical psychologists’ point of view and
the generalisation of professional development over time from the respondents’ perspective.
We have already set out in this decision changes and developments in contemporary clinical psychological practice which the
job descriptions or duty statements do not reflect. We accept the evidence of Professors Martin and Garton as to changes in
academic programmes which involve an extension in the Master of Psychology degrees to more adequately prepare graduates
for demands placed on them in clinical practice. This, together with the extended period of supervision for registration by the
Psychologists’ Board of Western Australia represents a qualitative change in the education and training requirements reflecting
the growth of knowledge of clinical psychology. We reject any inference that these changes amount to no more than normal
professional development.
Central to the applicant union’s case has been the skill and expertise of clinical psychologists in the development and
application of more sophisticated tests and assessments. From this has developed a greater involvement in direct referral of
patients, and the management of cases. Evidence was forthcoming from a number of witnesses on the use of tests and
assessments and the application of cognitive behavioural treatments. In this respect Dr Merryweather informed the
Commission that such tools as CBT have been refined and can now be applied to a broader range of clinical problems. Indeed,
Ms Griffiths (Unit Manager, Youth Link Inner City Mental Health Service) points out that CBT has received recognition under
the NHMRC guidelines for use in cases of youth depression, replacing total dependence on medication and electroconvulsive
therapy. We accept this and the use of Dialetic Behaviour Therapy in the treatment of borderline personality disorders as
factors contributing to the change in work value of clinical psychologists. It is noted from the evidence of Professor Lipton
(former Chief Psychiatrist and General Manager, Mental Health Division, Dept. of Health) that CBT and other neuro-linguistic
programmes are not the exclusive domain of clinical psychologists and were developed by psychiatrists. It was acknowledged,
however, that psychologists have developed the treatment further. Ms Jones (Senior Clinical Psychologist and Co-ordinator at
Warwick Clinic) attested to the use of new assessment techniques in the early 1990s for measuring clinical levels of
dysfunction in cases such as ADD/ADHD. The development of clinical psychology in the field of neuro-psychology is evident
from the role that these professionals now have in the diagnosis, management and rehabilitation of patients with brain injury.
This involves the use of CAT and MRI scans. Again in this respect we accept the uncontroverted evidence of Dr Conner
(Senior Clinical Psychologist, Neuroscience Unit) that this has contributed to the change in work value of clinical
psychologists.
Much of the thrust of the applicant union’s case goes to changes in service demands, skills required, evidence based treatment,
community emphasis and outcomes and service and evaluation.
We accept the evidence of Professor Lipton that the development of community based services and evidence based practices
are requirements achieved over a 5 year programme under the State’s Mental Health Policy. In this respect quality assurance
standards have been imposed upon all health professionals in their adherence to evidence based care. It is also an accepted fact
that all health care professionals with whom clinical psychologists work are required to deal with more complex cases.
However, from the evidence presented to us from the range of witnesses we are satisfied that with respect to developments in
clinical psychology the degree of specialisation, case management involvement and accountability for patient care go beyond
the scope of what could be explained as normal professional development. We recognise that this is not the view of Prof.
Lipton and Mr Holland.
In our view it is implicit in changes which we have identified that the worth of clinical psychologists within the health care
environment has been re-assessed. Their roles have changed and whilst degrees of specialisation and patient care responsibility
have always been features of the profession, the evidence presented to us on issues of co-morbidity, the developing role of
psychology in complementing and/or replacing medication as the standard form of treatment and the development of new
diagnostic skills have contributed to an increase in levels of skill and responsibility.
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169 We conclude that the changes in the work of clinical psychologists engaged in the public health sector taken together constitute

a significant net increase in their work value since 1990. Changes which occurred within the classification structure for clinical
psychologists in the early 1990s do not detract from this conclusion. The broad banding exercise does not reflect a particular
examination of the skills and responsibilities of clinical psychologists at that time nor any enquiry into the conditions under
which their duties were performed. Indeed as the respondent’s witness, Mr Holland testified, there was little or no variation to
duty statements save and except that some of the level 7 forms were amended in handwriting to “7/8”.
170 As to any prospect of flow-on, we note that clinical psychologists have demonstrated a package of changes, including in skill
or expertise, responsibility, training, supervision, environment and in the nature of their patients’ conditions. Some or all of
those changes may be able to be demonstrated by other groups either within or outside the public health sector. They would
need to prove such changes, and the degree of change, and whether taken as a whole they constitute an increase in work value.
However, the prospect of flow-on should not deny to one group the benefit of increases in remuneration due to the increased
work value they have demonstrated.
171 How then should that increase in work value be reflected? Do the solutions suggested by the respondents of the proper pursuit
of criteria progression and the creation of a number of level 9 positions provide appropriate recognition of that increase in skill,
responsibility and expertise and the changed work environment? In light of the inconsistent approach taken by employers to
the issue of criteria progression and the general lack of action in respect of the creation of higher level positions since they
were suggested a number of times over a number of years, it is difficult to countenance these as being the solution to the
problem. They may be part of the solution, but they are not the complete answer. If budgetary considerations have been an
issue, then that is contrary to the basis of criteria progression, and actively mitigates against it. If there has been some
misconception at local levels about the availability of criteria progression, or a lack of pursuit by clinical psychologists in those
circumstances, then the parties have had a responsibility to resolve those matters. We do not see those matters, which ought be
addressed in any event, as being the answer to the claim. However, it is clear that more senior positions ought be created and
filled, and done so expeditiously.
Principle 10 Issues
172 It is clear that this issue has been the subject of lengthy consideration by the parties. It is recognised in the most recent
enterprise bargaining agreement (PSA AG 1 of 2002) as being an issue which has not been resolved and would be the subject
of consideration by the Commission. It has not been a lack of attempts to resolve the matter at enterprise level which has
resulted in the claim coming before the Commission. Further, given the nature and breadth of the changes it is not
unreasonable that they be dealt with in the manner sought – that is, by Award amendment.
173 There is no real suggestion that the cost of this claim being granted, even if granted at its highest level, would have any real
detrimental effect on the state of the national or the Western Australian economies. The claim will have a direct impact on, at
most 135 positions, and a cost estimated at between $540,000 and $924,000. There is some potential for limited flow-on,
subject to those seeking flow-on being able to demonstrate the merits of their case. In a total health budget for the state of
$1.8 billion, this does not constitute a real impediment to the claim being granted, whether in full or in part.
174 We conclude that there has been demonstrated a net increase in work value for clinical psychologists in the public health sector
at current levels 6 and 7/8 which is sufficient in the terms of the Work Value Principle, “to warrant the creation of a new
classification or upgrading to a higher classification”. How, then, should that be reflected in the Award, given the range of
levels affected, and the claimed structure?
175 We have reservations about the claim in its current form. If the claim were granted in that form, then clinical psychologists will
establish a unique group within the Award. The level of prescription of the grades, entry levels, progression, and definitions is
not consistent with the remainder of the Award, and is more consistent with those matters normally prescribed in Job
Descriptions forms. The applicant has noted that “at its core, this application is for the reclassification of all Clinical
Psychologists positions covered by the Award …” In the normal course, reclassifications are based on an assessment of work
value change, and if granted, only the classification, and occasionally, the job title, change. The successful application for a
reclassification would not normally result in the particulars of the job being set out in an award provision.
176 Further, the granting of the application is but one step in the resolution of the actual classification to be applied to each
position, particularly higher level positions, and the likely review of job descriptions which the parties say will follow.
177 It is also noted, that even if the Commission amended the Award in the manner sought at the higher levels, the actual creation
and filling of positions is generally a matter for managerial determination. The application provides for the parties to resolve
between them the issue of progression through the higher levels. We are of the view that discussion between the parties on
those matters is an important step and ought to be taken in the final resolution of this matter.
178 In the circumstances, we are of the view that the following ought be prescribed by the Award—
1.
the Clinical Psychologist Registrar shall enter the existing scale at the existing level 6.1, but have level 6.3 as
the second increment to reflect the changed work value associated with the additional requirements reflected in
the registration criteria;
2.
the existing Senior Clinical Psychologist shall commence at level 7.3 and progress through levels 8.1, 8.2,
9.1 and 9.2. This will provide access to an additional classification level, ie to the top of level 9. We are not
satisfied that entry into level 10 is appropriate or justified at this level of work value.
3.
progression from level 6 to the top of level 9 to be via criteria progression, and the relevant positions shall revert
to level 6 when vacant.
4.
the existing senior clinical psychologist shall mean a clinical psychologist who—
(a)
is eligible for registration with the Psychologists’ Board of Western Australia;
(b)
has a thorough knowledge of the methods, principles and practices of the profession;
(c)
works under general to limited direction; and
(d)
has an ability to practice psychology with a high degree of initiative and experience.
179 In addition, the respondents ought move expeditiously to create and fill those more senior positions previously contemplated as
being created at level 9, bearing in mind that the positions previously at level 7/8 will move to higher increments and levels.
Therefore those new positions will necessarily be higher than level 9.
180 As to the claim for the creation of new grades, definitions, and for higher level grades to be established, it is difficult to come
to any conclusions regarding those matters based on the evidence before the Commission. There is not sufficient to allow a
conclusion that, for example, a new grade 3 as defined, ought be created, and that one of the differences between grades 3,
4 and 5 respectively might include whether the clinical psychologist is “an expert in a major area of professional practice”, “an
authority in a major field of clinical psychology practice in Western Australia”, or “a leading authority in a specialist area of
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clinical psychology practice in Western Australia”, respectively, and what those differences might mean. Further, based on
what is before the Commission, we are unable to be satisfied as to the meaning in the distinction between “an expert consultant
at advanced level” (grade 4), and “at a highly specialised level” (grade 5).
181 Therefore, the parties are to discuss between them the establishment of new positions above level 9, and the creation of any
higher level positions contemplated in the claim for grades 3 to 5 now that the major issue of dispute as to the recognition of
increased work value has been addressed. They should also discuss how to best reflect those positions, i.e. whether it is
appropriate for them to be described in full in the Award, by an exchange of letters, in the Job Description forms, or in some
other manner.
182 We do not accept the respondents’ argument that the granting of the claim will mean that there will be automatic progression
all the way from level 6.1 through to the top of the scale. It may be that some positions require particular clinical or other
specialisations or skills, such as research, supervision or management. One would anticipate that such positions might be filled
by a selection process, consistent with promotion. However, that is appropriately a matter for parties to attempt to resolve
between them.
183 The parties are to enter into discussions with a view to resolving the issues of—
(a)
The creation and filling of those positions previously agreed to above level 9; and
(b)
The creation of new grades and definitions, and for the establishment of higher level grades 3 to 5, and how
those grades and definitions are to be reflected.
This should not be taken to mean that the Commission has concluded that a particular structure beyond that resulting from
paragraph (a) above should be established. There is insufficient before us to draw any conclusion in that regard. The parties
ought to attempt to resolve the issue of establishing positions, for the purpose of creating a career structure which also
recognises the level of specialisation within the profession. The parties are to report to the Commission.
184 The parties are to report to the Commission on those issues (a) and (b) in not more than 3 months. In approaching this task the
parties are reminded that consideration must be given “to any change to wage relativities that might result not only within the
relevant internal award classifications structure but also against classifications to which the structure is related.” (‘The
Statement of Principles – June 2001’, Work Value Changes Principle (op.cit. at p.1722).
185 The application is to be divided into two parts. The first part is for the purpose of bringing to a conclusion those matters set out
in points 1 to 4 inclusive of paragraph 178. The second part is for the purpose of dealing with points at paragraph 183.
Date of Operation
186 The applicant union seeks retrospective operation of any re-classification arising from the determination of this matter to the
18th July 1997, the date on which the claim in its initial terms was lodged. The application was amended to its present terms on
the 28th June 2001.
187 The matter was not progressed in the Commission by either party until October 2000 when the applicant union sought a
conference pursuant to Section 32 of the Act. The Commission was advised that despite protracted examination of the claim,
the parties had not been able to reach agreement.
188 Hearing dates in April 2001 had to be vacated due to illness and a subsequent listing for July 2001 was cancelled on the
respondent’s application. At that time public hospitals were the subject of industrial action by members of the applicant union
amongst others.
189 The Health Department of Western Australia, on behalf of all respondents, expressed the wish to adjourn the hearing before the
Commission in order to “consider a counter proposal with a view to settling P39/97 by agreement.” Other correspondence
forwarded to the Commission by the respondents indicated their intention to formulate an agreement which would encompass
“an award application on an agreed translation process.” This, it is assumed, related to a proposed new classification structure.
As it turned out, nothing came of this proposed initiative. The matter was the subject of further conferences in July 2001 and
November 2001 before the Commission, and directions issued for the presentation of submissions for the hearing. The
applicant union was granted an extension of time to comply with particular directions with respect to witness statements.
190 The matter was heard by the Commission from the 14th to 17th January 2001 and final submissions and documentation
requested by the Commission were received on the 8th May 2002.
191 In support of the claim for retrospective operation of any re-classification the applicant union cites the history of negotiations
from August 1997 through to December 2000 when the matter was the subject of conference before the Commission. The
applicant’s “Principle 10 Statement” – Attachment 5 - sets out the chronology of meetings, delays, undertaking, understandings
and commitments from the applicant’s perspective. Although not the subject of evidence there was no objection to that
document being submitted.
192 In further support of this claim, the applicant union referred the Commission to the statement submitted when the application
to amend the award was made in August 1997. It states—
“Following the report in March 1996 of the Ministerial Taskforce on Mental Health, the State Government adopted the
State Mental Health Plan. At page 54 of the Plan a “Development Programme for the Clinical Psychologists Workforce”
is outlined as follows—
Strategies need to be urgently implemented to attract and retain experienced clinical psychologists. These
strategies must include development of—
•
A career structure which provides a senior focus for the profession and which recognises advanced
practitioner standing;
•
mechanisms to provide a “professional focus”;
•
competitive and flexible conditions of employment including—
the right to private practice which will keep experienced clinicians within the public sector;
attracting back experienced clinicians from the private sector on a part-time or sessional
basis;
encouraging experienced clinicians who are in management/policy/research positions to
continue to provide for some or part of their working time.
•
Opportunities for positions within mainstream health services to bring a broader perspective to mental
health and enhance their career opportunities within the public sector;
•
the creation of scholarships for advanced training;
•
and the establishment of additional incentives such as a joint university/mental health service
appointment.”
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193 It is, in the applicant union’s view, the failure of the Health Department, Health Services and the Government to act to address

the issues raised in their own reports which justifies the extent of retrospectivity now being sought.

194 Finally, the applicant union claims that it participated in a process of negotiations and co-operation with the respondents in an
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attempt to bring this matter to an agreed conclusion but ultimately it was forced to a point where arbitration was the only
recourse.
The power to grant a retrospective date of operation is found in Section 39. The basis upon which s.39 operates is set out by
the Full Bench in HSOA v Association for the Blind of Western Australia (Inc) and others (1982) 62 WAIG 2080. It requires
consideration whether there are special circumstances which make such an order fair and right.
In the ordinary and normal case the Commission would not be confronted with circumstances which would compel it to the
view that an award should be given retrospective effect. On this basis the existence of circumstances which, in the
Commission’s opinion, “make it fair and right” to make a retrospective order, might well be seen as special” (op. cit. at 2081).
The Full Bench noted that it is “clear enough that the conduct of parties may well be a factor proper to be considered in
determining the date from which an order should take effect. It by no means follows, however, that conduct which the tribunal
disapproves is a necessary condition of a retrospective grant … Of course, the conduct of the parties may be a matter of major
importance in deciding whether, and if so to what extent, an order should be given retrospective effect.” (op. cit. at 2082).
It is in the circumstances of this matter that the conduct of both parties is squarely the issue. The history of negotiations in the
three years prior to being progressed before the Commission late in 2000 is marked by false expectations, delays and the
appointment of different officers to re-commence negotiations with the union. However, notwithstanding these issues the union
was successful in negotiating an enterprise bargaining agreement for clinical psychologists. Indeed, it may reasonably be
inferred that that was the focus of its attention for a considerable period of time rather than the award amendment.
There is, however, the issue of the State Mental Health Plan and the specific commitment made with respect to clinical
psychologists. The success of that plan in all other respects was attested to by Prof. Lipton. Significant resources were
deployed in re-focussing services and implementing strategies to improve service delivery. The evaluation of the standards of
care was an integral part of its success. However, what initiatives and recommendations were made about the creation of
positions to support senior clinical psychologists and to provide additional opportunities were either ignored, thwarted by
budget constraints or bogged down in a mechanism of classification review.
On balance, we consider that within the terms of s.39 of the Act, there are special circumstances which make it fair and right to
grant some degree of retrospectivity in the operation of any re-classification for clinical psychologists currently employed with
the respondents, who are re-classified as a result of this decision.
In this respect an operative date of 1st September 2001 is fair and equitable and we decide accordingly.
APPLICATION NO. P 39 OF 1997
Clinical Psychologists
Rates of Pay
Award

Current Titles

Registrar

Levels

Claim
$
1/8/02t

Title

Levels

Minutes of Proposed Order
$
1/8/02

Levels

$

6.1

44,086

Registrar

6.1

44,086

6.1

44,086

6.2

45,550

Grade 1

6.3

47,630

6.3

47,630

6.3

47,630

Senior

7.1

48,743

Clinical

7.3

51,614

7.3

51,614

Clinical

7.2

50,153

Psychologist

8.1

53,749

8.1

53,749

Psychologist

7.3

51,614

Grade 2

9.1
10.1

58,147
62,006

8.2
9.1

55,499
58,147

8.1

53,749

9.2

59,989

8.2

55,499

9.1
9.2

58,147
59,989

Senior Clinical

10.2

65,250

Psychologist

11.1

67,841

Grade 3

11.2

70,476

Senior Clinical

12.1

74,089

Psychologist

12.2

76,530

Grade 4

12.3

79,314

Class 1

N/A

Consultant
Clinical
Psychologist
Grade 5

_________

46

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

2002 WAIRC 07266
HOSPITAL SALARIED OFFICERS’ AWARD 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF
WORKERS), APPLICANT
v.
ROYAL PERTH HOSPITAL AND OTHERS, RESPONDENTS
CORAM
COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
DATE OF ORDER
FRIDAY, 20 DECEMBER 2002
FILE NO.
P 39 OF 1997
CITATION NO.
2002 WAIRC 07266
_________________________________________________________________________________________________________
Result
Application granted in part
_________________________________________________________________________________________________________
Order
HAVING heard Mr D Hill and with him Ms C Thomas on behalf of the applicant and Mr G Edwards and with him Mr M Taylor on
behalf of the respondent, the Commission in Court Session, pursuant to the powers conferred under the Industrial Relations Act,
1979, hereby orders—
(1)
THAT the application be divided into two parts to become application No. P 39 of 1997(A) and application
No. P 39 of 1997(B);
(2)
THAT in respect of application No. P 39 of 1997(A);
(a)
That the Hospital Salaried Officers’ Award 1968 (No. 39 of 1968) be varied in accordance with the
following schedule; and
(b)
That the variation shall have effect from the beginning of the first pay period commencing on or after
1st September 2001, in respect of employees employed at the date of this order, or from the date of
engagement where such employees commenced employment after 1st September 2001.
(3)
THAT in respect of application No. P 39 of 1997(B);
(a)
The parties shall discuss, with a view to reaching agreement;
(i)
the expeditious creation and filling of senior positions for clinical psychologists above level
9, previously contemplated as being at level 9;
(ii)
the creation and filling of other senior clinical psychologists positions; and
(iii)
the establishment of grades, definitions and requirements, for clinical psychologists’
positions and how those matters are to be reflected.
(b)
The parties shall report to the Commission on their discussions in respect of paragraph (a) not later
than 3 months from the date of this Order.
(Sgd.) W.S. COLEMAN,
[L.S.]
Commission in Court Session.
_________

1.
(5)

SCHEDULE
Schedule A – Minimum Salaries:
A.
After clause (4) of this schedule insert new clause (5) as follows—
(a)
An employee appointed as a Clinical Psychologist Registrar shall commence at Level 6.1, and shall progress to
Level 6.3, in the second year;
(b)
An employee appointed as a Senior Clinical Psychologist shall commence at Level 7.3 and shall progress by
annual increments to Level 9.2.
(c)
Progression from Level 6 to Level 9.2 shall be via criteria progression and the relevant positions shall revert to
Level 6 when vacant.
(d)
“Senior Clinical Psychologist” shall mean a clinical psychologist who—
(i)
is eligible for registration with the Psychologists’ Board of Western Australia;
(ii)
has a thorough knowledge of the methods, principles and practices of the profession;
(iii)
works under general to limited direction; and
(iv)
has an ability to practice psychology with a high degree of initiative and experience.
B.
Renumber clause (5) as clause (6).

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

47

PRESIDENT—Matters dealt with—
2002 WAIRC 07271
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, APPLICANT
- and THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
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CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
FRIDAY, 20 DECEMBER 2002
FILE NO/S.
PRES 36 OF 2002
CITATION NO.
2002 WAIRC 07271
_________________________________________________________________________________________________________
Decision
Order for a stay
Appearances
Applicant
Mr R J Andretich (of Counsel), by leave
Respondent
No appearance
_________________________________________________________________________________________________________

1
2

3

4
5

6

7

8

Reasons for Decision
INTRODUCTION
This is an application by the abovenamed applicant employer. The respondent was, at all material times, an “organisation” as
that is defined in s.7 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).
The application is brought pursuant to s.49(11) of the Act. The application was filed on 13 December 2002. By the application,
the applicant seeks an order for the stay of the operation of part only of the decision of the Commission, constituted by the
Public Service Arbitrator, (hereinafter called “the Arbitrator”) given on 5 December 2002, in matter No P2 of 2001.
The application was endorsed with directions for the date of hearing and the filing of certain documents in accordance with the
well known and long standing practice of this Commission in relation to stay applications. It was of course significant that the
order at first instance was required to be complied with by 18 December 2002 and that therefore an expeditious hearing of the
matter was necessary, as is more often than not the case with applications for a stay pursuant to s.49(11) of the Act. Similar
procedures applied of course, when there was an application by the abovenamed respondent, (hereinafter called the CSA), for a
stay of the first order of the Public Service Arbitrator (see CSA and Director General, Department of Justice (2002) 82 WAIG
at 2437 and the directions given and endorsed on the application in that matter).
There was no appearance by or on behalf of the respondent at 9.00am on 17 December 2002. No answer and counterproposal
was filed herein on behalf of the respondent either.
The declarations of service of Caterina Maria Assunta Srano declared on 16 December 2002 were evidence that copies of the
application herein endorsed with directions including a direction as to the date of hearing, namely 17 December 2002 at
9.00am, were served on the abovenamed respondent organisation direct, by hand, and on Kott Gunning Solicitors personally,
by hand, as solicitors for the respondent on 16 December 2002. It is to be noted that submissions at first instance had been filed
by Kott Gunning on behalf of the respondent organisation. I was satisfied on those declarations that service, having being
validly effected upon the solicitors for the respondent and the respondent organisation itself, including a notice of the date of
the hearing of this application, that notice had been given of the hearing in accordance with s.27(1)(d), (ie) that the respondent
had been duly served with a notice of the proceedings and in the absence of the respondent or any representative of the
respondent, therefore, the Commission constituted by the President was authorised by s.27(1)(d) to proceed to hear and
determine the application.
It is alleged that that part of the order which requires and declares that the applicant should not have ceased paying one
Ms Blanche Bowles, a member of the respondent organisation, her ordinary salary, and order that her salary be reinstated from
the date of that order and the balance of it be paid by 18 December 2002, be stayed.
The relevant part of the order, paragraph 6, in No P2 of 2001 was in the following terms:“That the Director General, Department of Justice should not have ceased paying Ms Bowles her ordinary salary
and—
(a)
from the date of this order is to reinstate payment of her salary; and
(b)
by 18 December 2002 is to pay Ms Bowles the balance of the salary due from the date it was ceased.”
GROUNDS OF THIS APPLICATION
The application for a stay is made on the following grounds, which are contained in the schedule thereto:“1.
Following appeal to the Full Bench from his findings at first instance in application P2 of 2001 Senior
Commissioner Beech sifting as the Public Service Arbitrator ordered amongst other things that the DirectorGeneral of the Department of Justice reinstate payments of salary to Ms Blanche Bowles and pay her salary
from the date it was ceased. Annexed is a copy of the formal orders, order (6) being the material order,
dated 5 December, 2002.
2.
Ms Bowles is a prison support officer and was appointed to act as such at Broome Regional Prison.
3.
As a result of differences with the officers with whom she was required to work Ms Bowles was excluded
from the Prison by the Superintendent in July of 2000. Ms Bowles has not worked since then. The Director
General agreed to pay Ms Bowles up until the Public Service Arbitrator delivered his decision and did so.
4.
The Public Service Arbitrators decision at first instance in application P2 of 2001 in respect of Ms Bowles
role in her being excluded from the prison was not the subject of appeal and therefore stands. He found that
“it would be an untenable situation for Ms Bowles to return to work at the prison”. Annexed hereto is a copy
of the Reasons for Decision delivered on the 1st of March, 2002.
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The Director General seeks an order staying the Public Service Arbitrator’s decision at least insofar as order
6 is concerned pending the determination of the appeal to the Full Bench on the following grounds.
(a)

Appeal FBA 53 of 2002 raises a serious issue to be tried in whether an employee is entitled to
payment of wages in circumstances where his or her employer has acted in a way that prevents
service being rendered and the extent to which the behaviour of the employee should be taken into
account when considering whether an order for payment of wages should be made.

(b)

The balance of convenience favours the Director General in that a significant payment will be
required to be made to comply with the Public Service Arbitrator’s decision with the prospect of
recovery being poor should the appeal be allowed.

(c)

There is substantial merit in the appeal.

(d)

The appeal raises a matter of public interest as employers and employees need to know their
entitlements and obligations in respect of the payment of salary when an employer acts in a way to
restore working relationships at the place of work damaged as a result of the conduct of an
employee which prevents service being rendered by that employee. The nature of the arbitral
function is also an issue which requires clarification.”

APPEAL NO FBA 53 OF 2002
An appeal against the decision at first instance was instituted by way of notice of appeal filed on 13 December 2002 and served
on the respondent according to the declaration of service of Caterina Maria Assunta Srano, on 13 December 2002 and upon its
solicitors Kott Gunning on the same date.
GROUNDS OF APPEAL
The grounds of appeal are as follows:1. The Public Service Arbitrator erred in law in declaring that the decision of the Appellant to exclude Ms Bowles
from Broome Regional Prison is a decision within his jurisdiction.

(a)
(b)

PARTICULARS
The decision was not an industrial matter.
The Public Service Administrator was functus officio in respect of this issue having considered it and
having made determinations in respect of it in his decision delivered on the 14th of March, 2002 which
were not pursued in Appeal FBA 17 of 2002 to the Full Bench.

2. The Public Service Arbitrator erred and erred in law in declaring that the decision of the Appellant to exclude
Ms Bowles from the Broome Regional Prison is void.

(a)

PARTICULARS
The Public Service Arbitrator was functus officio in respect of this decision having considered it and
having made determinations in respect of it in his decision delivered on the 14th of March, 2002, which
were not pursued in Appeal FBA 17 of 2002 to the Full Bench.

(b)

The decision was not an industrial matter.

(c)

The Public Service Arbitrator failed to execute his arbitral jurisdiction in his determination in respect of
this decision, if it constituted an industrial matter, in that he did not consider the decision according to
equity, good conscience and its substantial merits in relation to both the Appellant and Ms Bowles in that
he had no or insufficient regard to the position of the Appellant.

3. The Public Service Arbitrator erred and erred in law in declaring that the Appellant should not have ceased
paying Ms Bowles her ordinary salary and ordering that—
(a)
(b)

(a)

from the date of his order the Respondent is to reinstate payment of Ms Bowles salary and,
by the 18th of December 2002 is to pay Ms Bowles the balance of the salary due from the date it was
ceased.
PARTICULARS
Ms Bowles was not entitled to salary having rendered no service.

(b)

The Public Service Arbitrator had no or insufficient regard to his finding that it was Ms Bowles behaviour
which precluded her being able to render service at Broome Regional Prison in accordance with her
appointment and her stated requirement to be placed in Broome.

(c)

The Public Service Arbitrator had no or sufficient regard to the prospect of the Appellant being unable to
place Ms Bowles in alternative employment acceptable to her.

(d)

The Public Service Arbitrator failed to execute his arbitral function in respect of this issue in that he did
not consider it according to equity, good conscience and the substantial merits as he had no or insufficient
regard to the position of the Appellant.

4. The Appellant seeks the following orders—
(a)

Orders (I) and (2) made by the Arbitrator be quashed.

(b)

Order (6) made by the Arbitrator be quashed.”

83 W.A.I.G.
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PRINCIPLES
The principles which apply to applications for a stay were most recently referred to by the Commission, constituted by the
President, in DVG Morley City Hyundai v Fabbri (2002) 82 WAIG 2440 at 2441 in the following terms:“19
The principles which apply to applications for a stay were most recently expressed by the Commission,
constituted by the President, in Bamboo Holdings Pty Ltd v Halligan 82 WAIG 966 at 967-968, and are as
follows:““The principles which apply to applications for a stay were most recently expressed by the
Commission, constituted by the President, in Stanley and Others t/a Communique Communications v
Bryant 82 WAIG 785 at 787 and are as follows:“The principles by which applications pursuant to s.49(11) of the Act are determined are well settled
in this Commission (see Commissioner of Police v CSA 81 WAIG 2553 at 2554):The principles by which applications pursuant to s.49(11) of the Act are determined are well
settled in this Commission. Amongst others, the reasons for decision in AWU v BHP Iron Ore
Ltd 81 WAIG 406 properly expresses them at pages 407-408:I reproduce hereunder the relevant extract from CSA v Director General, Department of
Transport 80 WAIG 2855 at 2856:These principles have been laid down in a number of cases, including Gawooleng
Dawang Inc v Lupton and Others 72 WAIG 1310, Director General of the Ministry for
Culture and the Arts v CSA and Others 79 WAIG 670 and City of Geraldton v Cooling
80 WAIG 1751.
It is for the applicant to establish that the stay should be granted. It is, of course, an
underlying principle that the successful party is entitled to the fruits of her/his/its order,
award or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be
tried, that the balance of convenience favours the applicant and that other factors
consistent with the application of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if
they exist, require that the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the
granting of the application as a matter of equity, good conscience and the substantial
merits of the case. (I say that to further explain the principles.)
The need to prevent there being any more uncertainty than is necessary, in industrial matters, is
important, too (see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)).
I would add the following further observations.
Before weighing other factors the court needs to be satisfied that there is an arguable case on appeal, (in
this jurisdiction a serious issue to be tried also described as a strong case), to ensure that the appeal has
not been lodged simply to delay execution (see Croney v Nand [1999] 2 Qd R 342 at 348-9 (CA)).
If an appeal may be nugatory a stay will be granted. An appeal will be nugatory when because of the
respondent’s financial state there is no reasonable prospect of recovering monies paid to him pursuant to
the judgment.
An appeal will be nugatory too, if the appellant can show that without a stay of execution he/she will be
ruined (see Lino Type Hell Finance Ltd v Baker (Practice Note) [1992] 4 All ER 887 at 888).
Inconvenience and the possibility of risk to the appellant’s property do not constitute special
circumstances (see Cox v Simeon (SC (WA) Full Court Lib No 5063 7 September 1983, unreported)).
The onus is on the applicant, of course, to demonstrate a proper basis for a stay, as I have observed
above, which will be fair to all the parties and the court will weigh the balance of convenience and the
rights of the parties as I have observed above (see Alexander v Cambridge Credit Corp Ltd (1985)
2 NSWLR 685 at 694).
The mere preservation of the status quo, nor by themselves, the merits of the appeal are not sufficient.
Further, it is not sufficient to constitute special circumstances that the appeal is arguable, is being
pursued in good faith and with expedition and that the stay will not prejudice anybody (see Hamersley
Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 and 80, 88 (FC)).
Appropriate circumstances may exist within the context of the balance of convenience if serious injury
will result to the applicant unless a stay is granted (see McBride v Sandland (No 2) (1918) 25 CLR
369 and 375) and, as I have observed, an appeal will be nugatory when, because of the respondent’s
financial state, there is no reasonable prospect of recovering monies paid to him/her pursuant to the
judgment, but appropriate circumstances are not limited to that situation and will exist whenever there is
a real risk that it would not be possible for a successful appellant to be restored substantially to his/her
former position (see Federal Commission of Taxation of Commonwealth of Australia v The Myer
Emporium Ltd (No 1) [1986] 160 CLR 221 at 223).””
20
To amplify these principles I would also quote the following paragraph from the judgement of Anderson J
in Hamersley Iron Pty Ltd v Lovell (No.2) (1998) 20 WAR 79 at pages 89-90 (FC) where His Honour said:“As I understand the cases, however, unless a stay is necessary to preserve the subject matter or
integrity of the litigation in the broader sense described above the circumstances will not be regarded as
sufficiently exceptional to enliven the discretionary jurisdiction to provide a stay. Only if the applicant
can show that a stay is necessary to that end will the high Court go on to consider matters such as
whether the application for special leave has a prospect of success, whether a stay will occasion
hardship to the respondent, where the balance of convenience lies, and so on. I think such matters are
always treated as secondary to the question whether a stay is necessary to preserve the subject matter or
integrity of the litigation. They come into play only if it appears that the refusal of a stay will
substantially deprive the applicant of the benefit to be derived from the appeal. Thus, an applicant may
fail to obtain a stay even if the applicant can show that unless there is a stay the appeal will be futile.”
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Further, at page 91 His Honour said:“So far as I can see, those cases in which the court has given consideration to such matters such as
hardship, the balance of convenience, the prospect that special leave to appeal may be granted and so on
are all cases in which the first hurdle has been cleared by the applicant. They are cases in which,
speaking broadly, an appeal would be futile unless a stay was granted. I would include in this category
of cases Moulleux Pty Ltd v Girvan NSW Pty Ltd (1991) 13 Leg Rep 24; De L v Director–General,
Department of Community Services (NSW) (1997) 136 ALR 201; Bryant v Commonwealth Bank of
Australia (1996) 70 ALJR 306.””

BACKGROUND
This is a matter which was heard at first instance by the Arbitrator, came on for appeal to the Full Bench, was heard and
determined by the Full Bench and remitted to the Public Service Arbitrator for further hearing and determination. The reasons
for decision of the Full Bench which include a history of the matter are reported in CSA and Director General, Ministry of
Justice (2002) 82 WAIG at 2858 (FB). The appeal was upheld and the matter was remitted to the Arbitrator to hear and
determine according to law and the reasons of the Full Bench. That is what was done. It is that decision, made following the
remitting of the matter back to the Arbitrator by the Full Bench, which is now appealed against and of which the applicant
seeks a stay of operation.
The application for a stay relates to Order 6 of a number of orders made at first instance upon second hearing at first instance.
The findings which support Order 6, that is the order sought to be stayed, include the following:(a)
Ms Bowles is ready, willing and able to return to work and is not required by her employer to return to work
at the Broome Regional Prison.
(b)
She was paid under an undertaking by the respondent until the conclusion of the proceedings at first instance
even though she was absent from work without approval.
(c)
The decision to transfer her was unlawful.
(d)
It was also held that Ms Bowles cannot be held to have been absent from work without approval for failing to
report for work at Hakea Prison because the requirement to do so was unlawful. That reason for not paying
her was therefore held not to be able to stand.
There were submissions made in support of the argument that there was a serious issue to be tried.
It was submitted that the Arbitrator was in error in that he found that Ms Bowles, the employee at the centre of these
proceedings, was entitled to be paid wages under her contract of employment despite not rendering any services.
Second, it was the case that Ms Bowles had not worked, and had not worked for some time, because of her exclusion from her
place of employment.
It was also the case that the Arbitrator had found, and this finding had not been challenged and stood, and indeed the Arbitrator
repeated it, namely that Ms Bowles “own conduct, or misconduct, precipitated” the superintendent’s decision in the matter.
It was also found at first instance that there was much evidence of steps taken by the respondent and other employees to
attempt to work with Ms Bowles and that these steps were unsuccessful.
The law in Australia is that a contract of employment is “… commonly understood as involving no liability for wages or salary
unless earned by service, even though the failure to serve is a consequence of the masters wrongful act. It is, of course,
possible for the parties to make a contract for the payment of periodical sums by the master to the servant independently of this
service... but, to say the least, it is not usual. The common understanding of a contract of employment at wages or salary
periodically payable is that it is the service that earns the remuneration and even a wrongful discharge from the service means
that wages or salary cannot be earned however ready and willing the employee may be to serve and however much he stand by
his contract and a claim to treat it as discharged by breach”. (See Automatic Fire Sprinklers Proprietary Limited and Another v
Watson [1946] 72 CLR 435 at 465 per Dixon J). In that case it was made clear by the court that even though an employee
wrongfully discharged cannot recover wages, for they have not been earned according to the terms of the contract, he or she
will have other remedies of varying utility. This might include an action to enforce any accrued but unpaid rights, amongst
other courses. (See generally the discussion of these matters in “The Law of Employment” Macken, O’Grady, Sappideen and
Warburton, (5th edition) pages 103 to 113).
On the submissions available to me in this matter, it does not seem to have been in issue that Ms Bowles did not work during
the relevant period and was not entitled to be paid even though she was excluded by the employer’s wrongful act, if wrongful
act it was. There was therefore a strong argument that there was an error, as alleged in the grounds of appeal, on that count.
I would also add that Csomore and Another v Public Service Board of New South Wales [1987] 10 NSWLR 587 per Rogers J,
is authority for the proposition that where a “suspension” occurs not in accordance with the relevant statute, in this case the
Public Sector Management Act (1994) and as would seem to be the case here at least arguably, then an officer such as
Ms Bowles is still not entitled to her salary when she has not rendered service. She had not rendered the service required by the
contract of employment.
Further, on the same authority (Csomore and Another v Public Service Board) (op cit at pages 596-7) it was not necessary to
suspend Ms Bowles before the respondent was free of any obligation to pay salary, that was strongly arguable, in this matter
too.
There was also an argument, and it was submitted accordingly, that apart from any implied legal obligation to cooperate in the
performance of the contract of employment, then because of Ms Bowles’ behaviour to other employees such as Mr Gittos,
Ms Wotherspoon and Mr Fitzpatrick, her conduct resulted in a breakdown in her relationship with other employees resulting in
“the inability of her to discharge her duties”. There was a finding made in relation to that which was never challenged.
It is noteworthy that the Arbitrator in that context (paragraph 17) said this:“In light of the conclusion I have reached that Ms Bowles own conduct, or misconduct, precipitated the decision of
the superintendent, the claim for the order is not made out.”
That is of some significance because of the emphasis on Ms Bowles own conduct and the attempts by the respondent and her
fellow employees to work with her, the Arbitrator held.
I would also add that insofar as it might arise from the grounds of appeal, the fact that the respondent had been paying salary
for Ms Bowles pursuant to an undertaking, which undertaking was found not to have outlived the hearing and determination of
her application, that this was no obstacle to the respondent deciding to cease payment.
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Whether, the reason for the respondent’s ceasing or failing to pay her salary could stand in the face of what might be said to
have been an unlawful requirement for her to attend work at Hakea Prison is another matter.
It might be argued with some strength upon the appeal, therefore, that the decision was not made in accordance with the
substantial merits of the case. Therefore, there was an erroneous exercise of the discretion of the Arbitrator for that reason, it
would follow.
There might be some argument that the order was an order made in the exercise of judicial and not arbitral power, but not
sufficient was submitted to me on this occasion to persuade me that that constituted a serious issued to be tried.
It follows from what I have said that there is a serious issue to be tried and that it was so established on what was submitted to
me on this application. Indeed, it is fair to say that there was established a strong case for the appellant on appeal on the
submissions put to me upon the hearing of this application. Whether there is a strong case on appeal when all arguments for
both sides have been put and canvassed is of course an entirely different matter.
BALANCE OF CONVENIENCE
I now turn to the balance of convenience. In my opinion, account must be taken of the fact that not only is Ms Bowles entitled
through the CSA to the fruits of its judgement, but that she has been deprived of her wages for some time. It is not to the point
that there will be a difficulty in recovering any payments made to her pursuant to the order of the Arbitrator at first instance.
However, in this case, the balance of convenience lies with the applicant notwithstanding those factors, because a strong case
upon appeal has been established and because this was a case where an element of that strong case is that Ms Bowles was not
entitled to be paid wages because she did not render service, and she did not render service because she was not required to
work at Broome Regional Prison. This occurred, in turn, because she, as the Arbitrator had held, and was not sought to be
challenged upon appeal, could not get on with her fellow employees, and that it was her own fault that this was the case.
Accordingly, this is one of those somewhat rare cases where the seriousness of the issue to be tried (and the strengths of the
case upon appeal as it has been put on the submissions made upon this application) means that the balance of convenience lies
with the applicant for a stay and militates against the CSA being entitled, until the appeal is heard and determined, to the fruits
of its judgement.
FINALLY
Exceptional circumstances were therefore established in accordance with the reasons for decision in DVG Morley City
Hyundai v Fabbri (op cit) and the cases cited therein.
Accordingly, for those reasons which I have expressed above, the interests of the applicant should take precedence over the
interests of Ms Bowles and the respondent. (See s.26(1)(c) of the Act). Further, the equity, good conscience and substantial
merits of the case for those reasons were established to lie with the applicant.
For those reasons I made the order staying the operation of paragraph 6 of the decision at first instance.
_________
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2002 WAIRC 07234
_________________________________________________________________________________________________________
Decision
Application granted
Appearances
Applicant
Mr R J Andretich (of Counsel), by leave
Respondent
No appearance
_________________________________________________________________________________________________________
Order and Declarations
This matter having come on for hearing before me on the 17th day of December 2002, and having heard Mr R J Andretich (of
Counsel), by leave, on behalf of the applicant and there being no appearance by or on behalf of the respondent, and I having
determined that my reasons for decision will issue at a future date, and the applicant herein having consented to waive the
requirement of s35 of the Industrial Relations Act 1979 (as amended), it is this day, the 17th day of December 2002, ordered and
declared as follows—
(1)
THAT appeal No FBA 53 of 2002 has been instituted within the meaning of s.49(11) of the Act.
(2)
THAT the application herein was validly made.
(3)
THAT the applicant has sufficient interest as required by s.49(11) of the Act and was therefore entitled to apply
for the order which appears hereunder.
(4)
THAT the operation of paragraph 6 of the order of the Public Service Arbitrator made on the 5th day of
December 2002 in matter No P2 of 2001 be stayed and is hereby stayed pending the hearing determination of
appeal No FBA 53 of 2002.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
____________________
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2002 WAIRC 07192
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ANTHONY GEOFFREY MATTHEWS, APPLICANT
- and COOL OR COSY PTY LTD; CEIL COMFORT HOME INSULATION PTY LIMITED;
CITIGROUP PTY LTD, RESPONDENTS
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
WEDNESDAY, 11 DECEMBER 2002
FILE NO/S.
PRES 34 OF 2002
CITATION NO.
2002 WAIRC 07192
_________________________________________________________________________________________________________
Decision
Application dismissed
Appearances
Applicant
Mr B R Jackson (of Counsel), by leave
Respondents
Ms M G Saraceni (of Counsel), by leave
_________________________________________________________________________________________________________
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Reasons for Decision
INTRODUCTION
This is an application by the abovenamed applicant, Anthony Geoffrey Matthews, for an order to stay the operation of Order
2 of a decision made at first instance by a single Commissioner in application No 1502 of 2001 on 31 October 2002 (as
corrected), pending the hearing and determination of appeal No FBA 52 of 2002.
The order, as it appears at first instance, was in the following terms:“1. THAT the application in so far as it relates to Cool or Cosy Pty Ltd and Ceil Comfort Home Insulation Pty
Limited be and is hereby dismissed.
2. THAT the applicant advise the Commission of his intentions in respect of the application in so far as it relates
to Citigroup Pty Ltd within 28 days of the date hereof.”
The operation of the first order made at first instance is not sought to be stayed. It is the second order only which is sought to
be stayed.
That appeal was filed on 20 November 2002 and served on 21 November 2002.
According to the declaration of service, the notice of appeal was served upon the above two first named respondents
(hereinafter called “Cool or Cosy” and “Ceil Comfort”). It was also declared to have been served on Citigroup Pty Ltd (in
liquidation) (hereinafter called “Citigroup”) by hand at Jackson McDonald, Solicitors, 81 St George’s Terrace, Perth.
Jackson McDonald are the Solicitors for Cool or Cosy and Ceil Comfort and instructed Ms Saraceni (of Counsel), who
appeared on behalf of the abovenamed two respondents upon the hearing of this application. There was no appearance by or on
behalf of Citigroup. This application was also, according to the declaration of service, served in this same manner as the notice
of appeal.
It was common ground that Citigroup was in liquidation and that this state of affairs commenced after the application at first
instance was filed and before proceedings at first instance were heard and determined.
The appeal in reality is said to involve only Cool or Cosy and Ceil Comfort and was said by Counsel for the applicant to have
been served on Citigroup in error.
Appeal No FBA 52 of 2002, it should be emphasised, is not an appeal against Order 2 but only against Order 1. The
applicant’s solicitors have advised the Associate to Commissioner Scott by letter dated 27 November 2002 (exhibit 2), that the
applicant proposes to proceed with the application at first instance but that that advice reflects the intention of the applicant
“unless and until the stay order is made”.
BACKGROUND
The above named applicant made application to the Commission at first instance pursuant to s.29(1)(b)(i) of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as “the Act”) alleging that he had been unfairly dismissed from his
employment and claiming also a denial of a contractual benefits.
The respondents named were all of the abovenamed respondents, including Citigroup. The application was filed on 17 August
2001. Particulars of the application, curiously enough, did not contain any allegation that any person was his employer. An
answer and counterproposal was filed on behalf of “the Cool or Cosy Group”, but not on behalf of the three individually
named companies.
However, the particulars of the answer and counterproposal which were filed were filed on behalf only of Cool or Cosy and
Ceil Comfort. It was asserted, and not denied by Counsel for the respondents, that Jackson McDonald did not act for Citigroup.
It was therefore not asserted on behalf of the applicant that the service of this application or of the appeal upon Citigroup by
conveying the document to Jackson McDonald was valid, nor could it have been.
The matter was heard and determined on 9 and 10 April 2002 and 23 and 24 July 2002 and the decision, as I have said, issued
on 31 October 2002 (and was corrected on 4 November 2002).
At the hearing, the applicant, through Counsel, advised the Commission that he did not pursue the claim against Citigroup at
that time. The matter was therefore determined as between the applicant, Cool or Cosy and Ceil Comfort, and not against
Citigroup. The application against Citigroup was not dismissed or otherwise dealt with and Citigroup, or its liquidator, was not
represented at the hearing.
There is no evidence at all that the application at first instance was sought to be served on the liquidator.
Regulation 89(2) of the Industrial Relations Commission Regulations 1985 (as amended) enables service to be effected:“(b)

in the case of a corporation (other than an organization), by leaving it at, or sending it by prepaid post to, its
principal place of business or principal office in the State or the registered office of the corporation;”
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There was no evidence that service in accordance with that regulation, had occurred, either upon appeal, or in relation to this
application, so far as Citigroup was concerned. It was not contended that such had occurred. It was, in fact, conceded that it
had not. It was even conceded that the purported service of the notice of appeal on Jackson McDonald was a mistake. By that
concession, I understood that it was not intended to serve the notice of appeal on Citigroup at all, even though it was named as
a party on the notice of appeal.
I am not at all satisfied, therefore, that this application or the notice of appeal was validly served on Citigroup.
THE PARTIES - SERVICE - VALIDITY OF APPLICATION
S.49(11) of the Act enables an applicant with sufficient interest, as the applicant who was a party as defined in s.29B of the Act
at first instance clearly is, to make an application for the stay of operation of a decision pending the hearing and determination
of an appeal, and only after an appeal has been instituted.
An appeal is instituted within the meaning of s.49(3) when the notice has been filed within time ((ie) within 21 days of the date
of the decision being deposited in the Registry) (see s.49(3) of the Act and see Whitehouse Hotels Pty Ltd v Lido Savoy Pty Ltd
[1974] 131 CLR 333). However, for the purposes of s.49(11), an appeal cannot be said to have been instituted until after the
notice of appeal has been validly served on the other parties at first instance. I say that because it would be patently ridiculous
if the legislature intended a person to be able to apply for the stay of the operation of a decision appealed against, when other
parties at first instance, who ought to be given a chance to defend the appeal, have had no notice of the appeal given by way of
service of that notice upon them.
It follows that the appeal has not been validly instituted against Citigroup for the purposes of s.49(11) in this case, in that there
has been no valid service on the parties at first instance or the parties named as parties to the notice of appeal or this
application, and it has not been established that this application has been made at any time after the appeal has been instituted,
therefore. That is because, of course, the appeal has not been properly and validly instituted within the meaning of s.49(11), at
least insofar as the appeal lies against Citigroup. Further, there has been no proof of any valid service of this application upon
the respondents at first instance, in a matter where the interests of Citigroup are to be affected by the order for a stay of
operation of the decision, which is sought. Citigroup, too, has been named as a party to these proceedings and not validly
served. Citigroup is also named as a party in the notice of appeal which was filed herein and served on the other two parties.
Accordingly, the matter should not proceed until there is valid service upon Citigroup proven, or until other orders are made to
properly deal with the matter in that respect are made. Neither has been done. Accordingly, I would dismiss the application for
those reasons.
DENIAL OF PROCEDURURAL FAIRNESS
I would add, too, if it were necessary to say so, that to make an order for a stay without giving Citigroup an opportunity to be
heard before such order was made when the order patently affects the litigation against Citigroup at first instance, and affects
its rights and interests, would be to deny procedural fairness. For that reason also I would not make the order sought.
Plainly, Citigroup would not have been given a reasonable opportunity to be heard when it ought to be heard. Further, even if
Citigroup were not named as a party to this application, I would consider that it might be required in fairness that orders should
be made given its direct interest in the order sought by this application to join it as a respondent to this application (see the
principles in relation to the change of joinder of parties discussed in Cairns “Australian Civil Procedure” 4th edition, pages
317-322).
I would add that all of those reasons are fortified by the admission of Counsel for the applicant/appellant that service had not
been sought to be affected on Citigroup in the required way, because, as I understand his submission, of the provisions of the
Corporations Act 2001, requiring the leave of the Supreme Court to bring proceedings or begin proceedings where a
corporation is in liquidation. I will come to those relevant provisions later.
What I have said above is emphasised by reason of the displacement of the general powers of the directors while a liquidator is
carrying out his or her administration (see s.471A(2) of the Corporations Act 2001, and, for example, Rock Bottom Fashion
Market Pty Ltd v H R & C E Griffiths Pty Ltd (1997) 142 FLR 20).
The immediate practical affect of the appointment of a liquidator is to paralyse the company commercially (see Re Capital
Services Ltd (1983) ACLC 1270) (Supreme Court, QLD) and see the reference in Laws of Australia Vol 4.7 paragraph 63).
COMPETENCE OF THE APPLICATION
I now turn to consider whether the application is competent otherwise within the meaning of s.49(11) of the Act.
S.49(11) enables an applicant with sufficient interest to apply “for an order that the operation of the decision appealed against
be wholly stayed”. In this case, there is no application for an order of the operation of the decision appealed against, which I
think can, on the plains words of the section, also mean “that part of the decision appealed against”. Otherwise the clear
intention of the legislature would not be given effect to.
This is an application for an order to stay the operation of part of a decision, and, indeed, that part of a decision not appealed
against and therefore not a decision appealed against for the purposes of s.49(11). It is an application which by lack of service
excludes Citigroup from the proceedings as does the appeal process, also for lack of valid service.
For these reasons, I am not at all, on the submissions made to me, satisfied that s.49(11) enables an applicant to seek an order
to stay the operation of a decision, or part of a decision, when that decision or part of a decision is not appealed against. That is
the case here. That view, in my opinion, is justified by the words which appear in s.49(11), namely that the order which can be
sought and made is an order for a stay of the operation of the decision, wholly or in part, pending the hearing and
determination of the appeal.
In my opinion, in the absence of cogent argument to the contrary, it follows that there is no power to stay the operation of a
decision or part thereof when it has not been appealed against. That is because the stay is to operate upon the decision because
it is appealed against and also pending hearing and determination of the appeal. That is the case here. I am not therefore
satisfied that there can competently be an order made for the stay of operation of that part of the decision which is not appealed
against and which is not required to be prevented from altering the state of affairs between the parties pending the hearing and
determination of any appeal. Even if that view is wrong, which it is not, the merits of the case do not lie with the applicant for
the same reasons.
For those reasons I am not persuaded that the application is competent and would dismiss it.
S.471(B) OF THE CORPORATIONS ACT 2001
It was common ground that a liquidator was acting in relation to Citigroup. Accordingly, and the most significant effect of the
appointment on third parties is that a person cannot begin or proceed with a court proceeding against the company, or in
relation to its property or any enforcement process in relation to its property in this Commission, which is a court, except by
leave of the Supreme Court.
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S.471B reads as follows:“Section 471B. Stay of proceedings and suspension of enforcement process
While a company is being wound up in insolvency or by the Court, or a provisional liquidator of a company is
acting, a person cannot begin or proceed with:—
(a) a proceeding in a court against the company or in relation to property of the company;
or
(b) enforcement process in relation to such property;
except with the leave of the Court and in accordance with such terms (if any) as the Court imposes.”

36

In this case, since the applicant has claimed unfair dismissal by Citigroup, amongst others, and if the applicant were successful
would obtain orders for compensation and payment of contractual benefits against Citigroup, this proceeding by way of
application for a stay must be the sort of proceeding contemplated by s.471B. That is because it is inextricably intertwined with
the progress of the claim at first instance which would, if successful, affect the property of Citigroup which is named as a party
to this application as it is named as a party in the appeal proceedings.

37

For the same reason, the appeal proceedings required the leave of the Supreme Court before they were instituted because they
named Citigroup as a party. It is admitted that no leave under the section has been obtained from the Supreme Court, pursuant
to the section. It is therefore clear to me that the appeal has not been validly instituted for that reason and could not succeed.
Indeed, it is conceded by Mr Jackson (of Counsel) that this application has not been properly served because of the likely
effect of s.471B.

This application also, in that it has been made and has proceeded without leave being first obtained from the Supreme Court, is
also invalid and should therefore be dismissed for that reason. This Commission cannot entertain the application in the absence
of the leave of the Supreme Court first having been given (see, generally, Helm v Hansley Holdings Pty Ltd (in liquidation)
(1999) 79 WAIG 1860 (IAC) and Helm v Hansley Holdings Pty Ltd (under Administration) (1999) 79 WAIG 23 at 2425 (FB)).
PRINCIPLES
39 The principles which otherwise apply to the determination of applications for a stay have been most recently set out in DVG
Morley City Hyundai v Fabbri (2002) 82 WAIG 2440 (Pres), and are as follows:“19
The principles which apply to applications for a stay were most recently expressed by the Commission,
constituted by the President, in Bamboo Holdings Pty Ltd v Halligan 82 WAIG 966 at 967-968, and are as
follows:““The principles which apply to applications for a stay were most recently expressed by the
Commission, constituted by the President, in Stanley and Others t/a Communique Communications v
Bryant 82 WAIG 785 at 787 and are as follows:“The principles by which applications pursuant to s.49(11) of the Act are determined are well settled
in this Commission (see Commissioner of Police v CSA 81 WAIG 2553 at 2554):The principles by which applications pursuant to s.49(11) of the Act are determined are well settled
in this Commission. Amongst others, the reasons for decision in AWU v BHP Iron Ore Ltd
81 WAIG 406 properly expresses them at pages 407-408:I reproduce hereunder the relevant extract from CSA v Director General, Department of Transport
80 WAIG 2855 at 2856:These principles have been laid down in a number of cases, including Gawooleng Dawang
Inc v Lupton and Others 72 WAIG 1310, Director General of the Ministry for Culture and
the Arts v CSA and Others 79 WAIG 670 and City of Geraldton v Cooling 80 WAIG 1751.
It is for the applicant to establish that the stay should be granted. It is, of course, an
underlying principle that the successful party is entitled to the fruits of her/his/its order,
award or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be tried,
that the balance of convenience favours the applicant and that other factors consistent with
the application of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if they exist, require that
the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the granting of
the application as a matter of equity, good conscience and the substantial merits of the case.
(I say that to further explain the principles.)
The need to prevent there being any more uncertainty than is necessary, in industrial matters, is
important, too (see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)).
I would add the following further observations.
Before weighing other factors the court needs to be satisfied that there is an arguable case on appeal, (in
this jurisdiction a serious issue to be tried also described as a strong case), to ensure that the appeal has
not been lodged simply to delay execution (see Croney v Nand [1999] 2 Qd R 342 at 348-9 (CA)).
If an appeal may be nugatory a stay will be granted. An appeal will be nugatory when because of the
respondent’s financial state there is no reasonable prospect of recovering monies paid to him pursuant to
the judgment.
An appeal will be nugatory too, if the appellant can show that without a stay of execution he/she will be
ruined (see Lino Type Hell Finance Ltd v Baker (Practice Note) [1992] 4 All ER 887 at 888).
Inconvenience and the possibility of risk to the appellant’s property do not constitute special
circumstances (see Cox v Simeon (SC (WA) Full Court Lib No 5063 7 September 1983, unreported)).
The onus is on the applicant, of course, to demonstrate a proper basis for a stay, as I have observed
above, which will be fair to all the parties and the court will weigh the balance of convenience and the
rights of the parties as I have observed above (see Alexander v Cambridge Credit Corp Ltd (1985)
2 NSWLR 685 at 694).
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The mere preservation of the status quo, nor by themselves, the merits of the appeal are not sufficient.
Further, it is not sufficient to constitute special circumstances that the appeal is arguable, is being
pursued in good faith and with expedition and that the stay will not prejudice anybody (see Hamersley
Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 and 80, 88 (FC)).
Appropriate circumstances may exist within the context of the balance of convenience if serious injury
will result to the applicant unless a stay is granted (see McBride v Sandland (No 2) (1918) 25 CLR
369 and 375) and, as I have observed, an appeal will be nugatory when, because of the respondent’s
financial state, there is no reasonable prospect of recovering monies paid to him/her pursuant to the
judgment, but appropriate circumstances are not limited to that situation and will exist whenever there is
a real risk that it would not be possible for a successful appellant to be restored substantially to his/her
former position (see Federal Commission of Taxation of Commonwealth of Australia v The Myer
Emporium Ltd (No 1) [1986] 160 CLR 221 at 223).””
20
To amplify these principles I would also quote the following paragraph from the judgement of Anderson J
in Hamersley Iron Pty Ltd v Lovell (No.2) (1998) 20 WAR 79 at pages 89-90 (FC) where His Honour said:“As I understand the cases, however, unless a stay is necessary to preserve the subject matter or
integrity of the litigation in the broader sense described above the circumstances will not be
regarded as sufficiently exceptional to enliven the discretionary jurisdiction to provide a stay. Only
if the applicant can show that a stay is necessary to that end will the high Court go on to consider
matters such as whether the application for special leave has a prospect of success, whether a stay
will occasion hardship to the respondent, where the balance of convenience lies, and so on. I think
such matters are always treated as secondary to the question whether a stay is necessary to preserve
the subject matter or integrity of the litigation. They come into play only if it appears that the refusal
of a stay will substantially deprive the applicant of the benefit to be derived from the appeal. Thus,
an applicant may fail to obtain a stay even if the applicant can show that unless there is a stay the
appeal will be futile.”
21
Further, at page 91 His Honour said:“So far as I can see, those cases in which the court has given consideration to such matters such as
hardship, the balance of convenience, the prospect that special leave to appeal may be granted and
so on are all cases in which the first hurdle has been cleared by the applicant. They are cases in
which, speaking broadly, an appeal would be futile unless a stay was granted. I would include in this
category of cases Moulleux Pty Ltd v Girvan NSW Pty Ltd (1991) 13 Leg Rep 24; De L v Director–
General, Department of Community Services (NSW) (1997) 136 ALR 201; Bryant v Commonwealth
Bank of Australia (1996) 70 ALJR 306.”
SERIOUS ISSUE TO BE TRIED
There cannot be a serious issue to be tried because, for the reasons which I have expressed above, the appeal itself has been
invalidly instituted.
It was submitted that there was a serious issued to be tried, because, as I understand it, the Commission erred in the findings
made as to the identity of the employer of Mr Matthews at the time of the termination of his employment. The Commission
found that neither Ceil Comfort or Cool or Cosy was his employer.
A large number of errors of fact are alleged to have been made. However, the findings to a significant extent depended on the
Commission’s impression of the witnesses including the applicant.
Nothing was submitted which would strongly lead to the view that the Commission misused the advantage which it had from
seeing and hearing the witnesses.
It was sought to adduce new or fresh evidence not adduced at first instance. The evidence was evidence directed to proving
who the applicant’s employer was. That evidence was the evidence of a witness who was called at first instance but not
examined about these matters. In any event, the evidence was not relevant to this application. It is a matter for the Full Bench
upon appeal as to whether that evidence should be admitted or not. The President has no power to admit fresh evidence
relevant to the appeal and I therefore rejected it.
As to the question of the application of indicia used in cases to determine whether a person is an employee or an independent
contractor or partner, for example, I am not persuaded that they were relevant in these proceedings, given that the question was
not whether the applicant was an employee, but rather who was his employer.
I am not persuaded that there is a serious issue to be tried.
BALANCE OF CONVENIENCE
The submission in support of the application for a stay was founded on the premise that the appellant ought not to be
compelled at this stage to elect whether he wishes to proceed against Citigroup Pty Ltd or not. Further, in the event that the
stay is not granted the appellant will be required to almost immediately incur costs in making an application to the Supreme
Court under s.471B for leave to proceed against Citigroup Pty Ltd.
In other words, so the submission went, the appeal against the finding that Ceil Comfort and Cool or Cosy were not his
employers should be disposed of and if it is unsuccessful the applicant should then be able to proceed against Citigroup Pty
Ltd.
He should, so the submission went, be able to do all that without running the risk that his claim against Citigroup be struck out.
Against that, it was submitted on behalf of the respondents that the applicant has already complied with the order sought to be
stayed. But is fair to observe that the compliance was on a conditional basis pending the determination of this application for a
stay. It is therefore, so it was submitted, unnecessary to make an order for a stay when he has already complied.
The respondents are entitled to the fruits of the judgment below, it was also submitted and it was further submitted that no
exceptional circumstances have been demonstrated to justify the granting of a stay of operation of the order made at first
instance.
First it should be observed that the order sought to be stayed is a procedural order. If it were appealed against, it would be “a
finding” as defined, and the Full Bench would require to be persuaded before an appeal could lie that the question raised is of
such importance that in the public interest an appeal should lie.
I should observe that I have a great deal of difficulty seeing that such an appeal would be successful and I have a great deal of
difficulty because there is no appeal against this order although it has sought to be stayed in its operation. All it requires, let me
say, and given that this is a procedural order that does not at all determine the proceedings at first instance but merely requires,
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quite understandably, that the applicant advise both the Commission and the other parties, for the sake of some certainty, what
it proposes to do about its application against Citigroup Pty Ltd.
53 It is also open to the applicant to apply at first instance to adjourn the hearing of the matter until the appeal is heard and
determined. Whether that application is then granted or not is a matter for the Commission. In my opinion too, the balance of
convenience and the public interest is better served by this matter being dealt with at first instance as the Commission decides
after hearing the parties. Further, that interest and that balance is not served by my staying the operation of the order when
there is already arguably an unnecessary multiplicity of actions which it is not in the public interest should exist. The balance
of convenience has not been established to lie with the applicant, for those reasons. The application is incompetent. No
exceptional circumstances exist to justify my making the order sought.
FINALLY
54 The interests of Citigroup, pursuant to s.26(1)(c) of the Act required this order to be made on the merits, as a person directly
affected, even if not represented. Further, it is in the interests of this matter and what I perceive to be the need to reach some
finality for the sake of the first and second respondents, as well as the applicant, that this matter move forward, at least to some
extent, at first instance.
55 For all of those reasons, the equity, good conscience and substantial merits of the case lay with the dismissal of the application
and I dismissed it.
_________
2002 WAIRC 07133
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ANTHONY GEOFFREY MATTHEWS, APPLICANT
- and COOL OR COSY PTY LTD; CEIL COMFORT HOME INSULATION PTY LTD; CITIGROUP
PTY LTD, RESPONDENTS
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
TUESDAY, 3 DECEMBER 2002
FILE NO/S.
PRES 34 OF 2002
CITATION NO.
2002 WAIRC 07133
_________________________________________________________________________________________________________
Decision
Application dismissed
Appearances
Applicant
Mr B R Jackson (of Counsel), by leave
Respondents
Ms M G Saraceni (of Counsel), by leave
_________________________________________________________________________________________________________
Order
This matter having come on for hearing before me on the 3rd day of December 2002, and having heard Mr B R Jackson (of
Counsel), by leave, on behalf of the applicant and Ms M G Saraceni (of Counsel), by leave, on behalf of the respondents, and I
having determined that the application should be dismissed and that my reasons for decision will issue at a future date, it is this day,
the 3rd day of December 2002, ordered that application No PRES 34 of 2002 be and is hereby dismissed.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

DECLARATIONS—
PARTIES

CORAM
DATE
FILE NO.
CITATION NO.

2002 WAIRC 07261
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COROMAL CARAVANS PTY LTD, RESPONDENT
COMMISSIONER J F GREGOR
FRIDAY, 20 DECEMBER 2002
APPLICATION 1984 OF 2002
2002 WAIRC 07261

Declaration
WHEREAS on 18th December 2002 the Commission issued Minutes of Proposed Order in this Application for the purpose of
making Orders under s.42E of the Industrial Relations Act, 1979 that the parties continue to bargain in good faith upon the terms
and conditions specified in said Order; and
WHEREAS since the Commission issued the said Minutes of Proposed Order it has been advised by Counsel for the Respondent
that in view of the circumstances described in its letter dated 19th December 2002 there is now no prospect of reaching an
agreement with the Applicant Union and its client does not wish to further bargain with them; and
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WHEREAS the Respondent’s company now consents to a Declaration being made under s.42H of the Act; and
WHEREAS the Applicant Union have advised the Commission that they have no objection to a Declaration being made under
s.42H; and
WHEREAS the Commission, having reached the conclusion that bargaining between the Applicant Union and the other negotiating
party has failed and there is no reasonable prospect of the negotiating parties reaching an agreement, will declare that bargaining
has ended between the parties hereto.
NOW THEREFORE the Commission pursuant to the powers vested in it under Section 42H of the Industrial Relations Act,
1979 hereby declares—
THAT bargaining between the negotiating parties hereto has ended.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

AWARDS/AGREEMENTS—Application for—
2002 WAIRC 07077
BURSWOOD ISLAND RESORT EMPLOYEES AWARD 2002
A 4 OF 2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LIMITED, RESPONDENT
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
COMMISSIONER J L HARRISON
DELIVERED
MONDAY, 25 NOVEMBER 2002
FILE NO.
A 4 OF 2002
CITATION NO.
2002 WAIRC 07077
_________________________________________________________________________________________________________
Result

New award made in substitution of the Burswood International Resort Casino Employees’ Industrial
Agreement 2001 AG 169 of 2001 and the Burswood Island Resort Employees Award A 23 and A
25 of 1985.
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_________________________________________________________________________________________________________
Reasons for Decision
The Union’s Claim
1
The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch’s (“the Union”) application
seeks an order that the Commission makes an award in terms of the Burswood International Resort Casino Employees’
Industrial Agreement 2001 AG 169 of 2001 (“the 2001 Agreement”). This award is to replace the Burswood Island Resort
Employees Award A 23 and A 25 of 1985 (“the Casino Award”). The only modifications sought to the 2001 Agreement are to
increase the rates of pay contained in the 2001 Agreement by an amount of 3.2%, the inclusion of a clause not presently
included in the 2001 Agreement which provides employees with journey cover and to make an award without a no extra claims
clause. The award the Union seeks is an award in substitution of the 2001 Agreement.
2
The terms of the award sought by the Union are substantially the terms and conditions which apply to employees of Burswood
Resort (Management) Ltd (“the Respondent”) who have entered into an Australian Workplace Agreement offered to
employees from 1999 until sometime in early 2002 (“AWA 1”). The Union claims it is unfair for the Respondent to
discriminate against employees because they choose to be covered by a collective agreement registered under the Industrial
Relations Act 1979 (“the Act”). The Union contends that the basis of its claim for a new award is that Clause 8.2 of AWA
1 required the Respondent to pay a pay increase to its employees covered by AWA 1 of at least 3.2% from 1 July 2002. Clause
8.2 of AWA 1 requires employees’ wages to be reviewed annually in July each year, commencing in July 2001. The clause
provides for discretion as to the quantum of the pay increase, however it is not to be less than the consumer price index for
Perth from March to March. The relevant consumer price index showed that there was an increase from March 2001 until
March 2002 of 3.2%. It is common ground that on 2 October 2002 the Respondent informed employees whose conditions of
employment are covered by AWA 1 that they would receive a pay rise of 3.2% back dated to 1 July 2002. The Union contends
that the company has an aggressive approach towards “Unionisation of the workplace” and that the only reason that employees
covered by AWA 1 have received a pay rise in 2002 is because the nature of AWA’s do not require the Union to be involved in
dispute resolution procedures and because of other issues such as the appointment of Union delegates and the holding of Union
meetings.
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Essentially the Union’s case is that the Commission should make an award in the form sought to ensure that employees
choosing to be covered by an instrument of this Commission are not discriminated against for making that choice. Further the
Union argues that employees who carry out work of the same value should be paid upon an equitable basis.
It is common ground that approximately two thirds of the Respondent’s employees who would otherwise be covered by the
2001 Agreement are covered by AWA’s. The Union says that should the Commission find no unfairness, the logical thing to
do is to dismiss the Union’s application so that the 2001 Agreement will continue to remain in force.
The Union’s claim is in the terms of the 2001 Agreement with the following modifications—
1)
An increase in rates of pay contained in the 2001 Agreement by an amount of 3.2%;
2)
The inclusion of a clause to provide employees with journey cover;
3)
Clause 45. – No Extra Claims. This clause is to be deleted.
4)
References to an agreement have been deleted and replaced with references to an award.
Subsequent to application A4 of 2002 being lodged, the Union sought leave to amend four errors in the application—
1)
Clause 13(2)(d) - hygienic cleaning conditions allowance should read $5.75 instead of $6.05;
2)
Clause 29 - knife allowance should read $9.40 per fortnight;
3)
Clause 40(b) should refer to a Human Resource Officer rather than an Employee Counsellor; and
4)
Clause 40(c) should refer to Human Resource Co-ordinator rather than Human Resources Manager.
In all other respects the Union’s application mirrors the 2001 Agreement.
At the end of the proceedings the Commission in Court Session asked the parties to consider their position in relation to Clause
40. - Resolution of Disputes, with a view to modifying the Clause in order to make it more effective. The Union forwarded an
alternative clause in substitution of Clause 40 in the 2001 Agreement. The Union’s proposal is as follows—
Clause 40. – Resolution of Disputes
(1)
Any question, dispute or difficulty arising under this Award (“the dispute”) shall be resolved between the
employee(s) affected and the Company in accordance with the following procedure—
Step 1: Should a dispute arise, the employees affected shall first refer the dispute to the employee’s immediate
Supervisor for discussion and resolution. The Supervisor should respond to the concern raised with them
within three days.
Step 2: If the dispute is not resolved satisfactorily at Step 1, the affected parties shall arrange for further
discussions between the employee and more senior levels of Management of the Company to resolve the
dispute, as soon as is reasonably possible. Should the employee so desire, a Union delegate or another
employee may accompany such employee.
Step 3: If the dispute is not resolved at the completion of Step 2, and where requested by the employee affected,
further discussion will then be held between the Company’s representatives and representatives of the
Union. After considering the view of the Union, the Company shall make a decision on the dispute. This
meeting must take place within five days of the request from the employee.
Step 4: If the dispute is not resolved at the completion of Step 3, it may then be referred to the Western Australian
Industrial Relations Commission for conciliation and if necessary arbitration.
(2)
While the parties attempt to resolve the dispute in accordance with the above, the Status Quo will pertain.
(3)
Reasonable time shall be allowed for each step to be completed but it should be no more than five days.

The Respondent’s Case
The Respondent says in its Notice of Answer and Counter Proposal that the Union’s claim is inconsistent with the
2002 Statement of Principles. The Respondent also says in its Notice of Answer and Counter Proposal that the Union’s claim
should be dismissed under s.27(1)(a)(iii) of the Act on grounds that further proceedings are not necessary or desirable in the
public interest.
9
The Respondent contends that the Applicant cannot make out a claim under Principle 10 of the Statement of Principles as the
Union cannot justify why the claim has not been progressed as an industrial agreement under s.41 of the Act. The Respondent
says however, in its Notice of Answer and Counter Proposal that it remains open to further negotiations with the Union for a
new industrial agreement in the event that the Union withdraws the present application but not otherwise. The Respondent also
contends that the Casino Award applies as the “safety net” award and a new award is not necessary or desirable. In the
alternative, the Respondent says if the Commission determines a new award should issue the Respondent puts forward the
terms of an award it says the Commission should make.
8

The Respondent’s Claim
The counter proposal includes a number of variations to the Casino Award and the 2001 Agreement.
The Respondent proposes the following variations and reasons for them which are summarised below:

10

Change
Annual Leave
Reduce from 5 weeks to 4 weeks per annum
Casual Employees
Reduce loadings paid to casual employees
Change Rooms
Remove clause
Classification Structure
The introduction of a broad banded structure
allowing multi skilling across bands

Reasons
Difficult to roster
Cost reduction
A reduction to 25% to save costs
Not necessary
Reduces administration;
Allows for multi skilling where appropriate
Employees are paid on skill level regardless of job
role
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Change

Reasons

Dispute Resolution Procedure
Modify steps and introduce a single delegate to
cover the Respondent’s operations
Evening Penalty Rates
Remove penalty rate between
7pm and 7am
Higher Duties
Remove a flat 20% allowance and make it a
discretionary payment

The existing procedure does not currently work
efficiency and effectively.

Meal Break Penalty
Remove the 50% penalty when the employee does
not get their meal break
Overtime
Pay only outside of 76 hours per fortnight; and
Reduce the 10 hour break between working
overtime and the start of the next shift; and
The first two hours to be paid at ordinary rates
Part-time Employees
Remove minimum engagement; and reduce the
minimum shift to 3 hours
Public Holidays
Recognise on the actual day; and
Remove 8 hours pay if on a Roster Day Off
Rest Breaks
Remove different provisions for Keno to make
them consistent with others
Right of Entry
Limit Right of Entry to Dining Room; and
24 hours notice of right of entry
Roster
Reduce notice to 3 days to change the roster.
Service Pay
Remove payment
Traineeship Provisions
Introduce traineeship provisions
Time and Wage Records
Remove
Under Rate Workers
Remove
Uniforms
Remove provisions for the allowance
Union Delegates
Reduce to single delegate
Union Meeting
Remove provisions
Union Notices
Union Notices to be approved by the Respondent
before they go on the noticeboard.
Weekend Penalty Rates
Reduce to a flat time and half, rather a Sunday rate
of time and three quarters or double time
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Cost reduction

The 20% loading does not reflect the amount of the
higher duties the person is doing; and
The 20% rate may be higher than the wage rate
applicable to the substantive position
Cost reduction

Cost reduction; and
Not always possible to provide a 10 hour break
between overtime and the start of the next shift.

Increased flexibility

Cost reduction

Keno positions no longer exist.

Cost incurred when the Respondent did not know
when the Union was coming.
The business is subject to constant flux and it is
hard to predict how many employees will be
necessary on site at a particular time.

Cost reduction; and
Ability to hire people without relevant experience
Covered by the Act.
Not necessary
Not necessary
Difficulties have been experienced with delegates
undertaking their role, particularly in relation to
consistency of attitude
Difficult to roster when employees attend
Notices are negative and misleading and have
caused considerable disruption to the work place
Cost reduction; and
Consistent with hospitality awards.

The History
11 Evidence concerning the history of employment arrangements at Burswood Resort Casino was given by Mr Kelly and Ms
Drimatis. It is not necessary for the purposes of this decision to recite all of that evidence or to detail a complete history of
relations between the parties. Suffice to say that the Commission is aware, due to the extent and nature of issues that over time
have come to the Commission, that relations between the applicant Union and Burswood have often been strained. It is
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common ground that a majority of employees engaged by the Respondent that are relevant to this application are covered
currently by the terms and conditions of either the 2001 Agreement or AWA 1. There are other industrial instruments that
apply to the Respondent’s employees and which are in part specified in Ms Drimatis’ evidence. The most relevant of these
being the Casino Award and another Australian Workplace Agreement (AWA 2). In May 2002 the Respondent began
engaging staff under AWA 2 and this agreement has reduced terms and conditions in comparison to AWA 1 and the
2001 Agreement (see paragraphs 39 and 40 of Mr Drimatis’ evidence).
12 The 2001 Agreement was registered by the Commission on 24 August 2001. The order giving effect to the 2001 Agreement
stipulated that the Agreement—
“replaces Burswood Resort Casino Employees’ Industrial Agreement 1993 (No AG 85 of 1993), the Burswood Resort
Casino Employees’ Industrial Agreement 1993 Amendment Agreement 1995 (No AG 132 of 1995), the Burswood
International Resort Casino Employees’ Industrial Agreement 1997 (No AG 164 of 1997), the Burswood International
Resort Casino Employees’ Industrial Agreement 2000 (No AG 243 of 1999) which are hereby cancelled.”
13 The 2001 Agreement in its terms, as with early agreements, replaced and superseded the Casino award and the Hotel and
Tavern Workers’ Award 1978 No R31/1977. Each industrial instrument operated within the confines of “the area of land
occupied by the Burswood Island Resort in the State of Western Australia”. In effect the 2001 Agreement operates within the
confines of the Casino license. In March 2002 the Commission made another award, the Burswood Catering and Entertainment
Pty Ltd Employees Award 2001, in terms similar to the 2001 Agreement to cover other employees within the Casino complex
who were transferred from BR(M)L to a new company within the Burswood group.
14 The parties reached agreement on the 2001 Agreement in conference before the Commission on 9 August 2001. This
accommodation, designed on Ms Drimatis’ evidence to improve the working relationship with the Union, applied simply a
5.3% pay increase to employees under the 2000 Agreement and did not provide for journey cover. This increase had earlier
been granted to AWA employees. The agreement was reached after some 8 months of negotiations between the parties which
included discussions about potential changes to conditions and working arrangements and an unsuccessful resort to arbitration.
Ms Drimatis’ evidence also is that—
“On 26 October 1999 BR(M)L decided to offer its employees covered by the Burswood International Resort Casino
Employees’ Industrial Agreement 1997, AWAs under the Federal Act. The AWAs contained essentially the same terms
and conditions as were approved by employees during the ballot referred to in paragraph 16 of this statement. The only
additional entitlement was the inclusion of journey cover.”
15 The reference here to the same terms and conditions is essentially to the agreement which became the 2000 Agreement. In this
sense employees under the 2001 Agreement, with the exception of pay increases, have enjoyed the same terms and conditions
for some considerable time. Since the inception of AWA 1 employees under this arrangement and those under the
2001 Agreement had also enjoyed the same terms and conditions with the exception of provisions relating to the involvement
of the applicant Union, journey cover and a different date of operation for the last 5.3% pay increase.
The Union’s Evidence
16 Mr David Kelly, the Secretary of the Union, testified that he has been employed by the Union since October 1992. Mr Kelly
has been intimately involved in negotiations with the Respondent in respect of a number of industrial instruments that have
covered employees. Mr Kelly says that AWA 1 differed from the Burswood International Resort Casino Employees’ Industrial
Agreement 2000 AG 243 of 1999 (“the 2000 Agreement”) in the following ways—
(a)
AWA 1 has no references to Union rights of entry, Union delegates, Union notice boards and Union meetings;
(b)
AWA 1 included the provision of journey cover, which provides insurance to employees to and from their place
of work;
(c)
AWA 1 provided for a term of three years with the same pay rises for the first 18 months and two further Perth
CPI based wage increases payable on and from 1 July 2001 and 1 July 2002.”
17 The same differences also applied to the 2001 Agreement. On 9 August 2001 an agreement was reached between the Union
and the Respondent to enter into a new industrial agreement which provided for the same 2001 pay increases provided to
employees in AWA 1 backdated to 31 July 2001. Mr Kelly agreed that the AWA 1 dispute resolution procedure differed from
the 2000 and the 2001 Agreements. The AWA 1 dispute resolution procedure does not specifically allow for the Union to be
involved in the resolution process whereas the 2000 and 2001 Agreements dispute resolution procedures require that certain
steps be taken between the employee (with the assistance of the Union) and the Respondent. If there is no resolution of the
issue and once the internal procedures have been complied with the parties can bring the matter to this Commission for
resolution. AWA 1 only allows the disputed matters to be referred for mediation by an agreed mediator.
18 In relation to the Respondent’s counter proposals, Mr Kelly testified that the change sought by the Respondent to provide only
four weeks’ annual leave for shift workers (instead of five weeks as provided for in the 2001 Agreement) was opposed. He said
that other casinos in Australia allowed five weeks’ annual leave. He said the change was opposed because the additional
week’s leave is compensation for the very unsociable hours and shift patterns that people are required to work, as Burswood is
a 24 hour operation for almost 365 days a year. He made similar observations in relation to the Respondent’s counter proposal
to change the rates of pay paid to employees who work from 7:00pm to 7:00am. He said that the premium paid was to
compensate people for being at work at times which most of the community considered to be unsociable. He made similar
comments in relation to the Respondent’s proposal to change the rate of amounts paid on Sunday as penalty rates. He said that
although employers like to say there is no such thing as a weekend anymore and that taking children to football on the
weekend is a thing in the past, most employees still value the time they have on weekends and they see the weekends as a
special time. He said within the community there are a substantial number of employees who see Sunday as a day that requires
special compensation. This applies not only for those who see Sunday as a day of religious significance but for others who see
Sunday as a family day. In relation to the counter proposal that the first two hours of overtime be paid at ordinary rates, Mr
Kelly said that proposal is simply an unjustified attempt to return to a 40 hour week. In relation to the proposal to reduce the
amount of notice to be given of changes to the roster, from seven days to three days notice, Mr Kelly said that the company has
no understanding of what it is like to be an employee with a family as three days was insufficient notice for people to make
changes to their family arrangements.
19 Mr Shanti De Silva, a Union delegate employed by the Respondent, gave uncontradicted evidence that the nature of his
position was to observe the duties and roles of members of staff in a range positions across the workplace. Mr De Silva has
worked for the Respondent for a period of some 17 years. He said his observations clearly indicated to him that the duties
carried out by the Respondent’s employees do not vary at all in relation to the industrial instrument which covers them. He said
that all employees work under identical rostering practices, regardless of the industrial instrument that covers them.
Mr De Silva said it was his view it was unfair that colleagues with whom he works, who do the same job that he does, on the
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same roster, have received a pay rise under AWA 1 when the only difference in his position is that he wants to be employed
pursuant to an instrument of this Commission.
20 Mr De Silva made similar observations in relation to the Respondent’s counter proposals as Mr Kelly. Mr De Silva also
pointed out that the terms of the 2001 Agreement allow less than seven days notice of changes to the roster where the
employee agrees. In relation to the proposal to reduce the current minimum of 20 hours work per fortnight and four hours each
shift in respect of part-time employees, he said the proposed change is opposed as some employees travel about an hour and a
half to get to work. Mr De Silva said it would not be worthwhile for these employees to work part-time unless they were
guaranteed four hour minimum shifts, for a total of 20 hours per fortnight.
21 It was put to Mr Kelly and to Mr De Silva in cross-examination that the terms of the 2001 Agreement and AWA 1 are
incomparable because in relation to those who work pursuant to the terms of AWA 1, the Respondent is not subject to the
interference by the Union or by the Commission. Both Mr Kelly and Mr De Silva responded by expressing the view that
members of the Union were being discriminated against “in their pay packets” simply because they want to exercise the
freedom which most people in society see as a basic right, that is the right to belong to and be represented by a Union.
22 Ms Perrina Bozanich testified on behalf of the Union that she has been employed by the Respondent since July 1994 as a
croupier. In 1999 she became a party to AWA 1. She testified that she could see no difference in her work patterns and the
work patterns of other croupiers who did not enter into AWA 1.
23 Mr John Welch testified that he has been employed by the Union as an Industrial Officer since 1 May 2001. Since that time he
has been responsible for the hospitality industry, specifically Burswood. On 24 January 2002 Mr Welch wrote on behalf of the
Union to the Respondent seeking to negotiate a new agreement to replace the 2001 Agreement. The Respondent advised that it
was willing to enter into discussions with the Union and negotiations commenced by the holding of a meeting between the
parties on 11 February 2002. At that meeting he proposed on behalf of the Union that the parties agree to the conditions
contained in the 2001 Agreement with the addition of a pay increase being equal to the CPI increase for Perth from March
2001 to March 2002 and journey cover. He said he advised the Respondent the base line position of the Union was not less
than what was to be paid to AWA 1 employees. Mr Welch says that the Respondent advised that it would only consider cost
neutral pay increases. Further meetings took place between the parties. On 6 March 2002 a further meeting was held. Prior to
that time the Respondent provided to the Union on a ‘without prejudice’ basis a list of areas they felt would be productive for
discussion in negotiations. Mr Welch said that at the meeting on 6 March 2002 he indicated to the Respondent that the Union
thought it likely that the parties would be able to discuss the following areas—
“(a)
The introduction of a broadband classification structure specifically in the food and beverage areas. When crossexamined, Mr Welch conceded that changes to the reclassification structure would not necessarily be confined to
food and beverage and that the Union would be happy to consider changes, to parallel recent changes to the
hospitality awards in exchange for an appropriate pay increase. Further he conceded that there are a number of
areas, including the amalgamation of the classifications of video and keno which could be fruitful for discussion
between the parties.
(b)
A provision for annualised salary;
(c)
Traineeship provisions;
(d)
Simplification of the resolution of dispute proceedings. When cross-examined about the dispute resolution
procedure in the industrial agreement, Mr Welch conceded there had been some confusion about the operation of
the clause and some disagreement which had led to argument in matters before the Commission as to the
application of the clause to particular matters in dispute; and
(e)
Pay rates for casuals attending training.”
24 Mr Welch said he made it very clear to the Respondent that anything beyond the CPI increase and journey cover was not
negotiable unless any changes were paid for. Mr Welch said that the stumbling block in the negotiations was the Respondent’s
refusal to have any further discussions with the Union after the Respondent had been advised on 6 March 2002 that it was the
Union’s intention to make an application for an award in the terms of the 2001 Agreement, together with a pay rise equivalent
to the CPI increase and journey cover. Mr Welch says that the Respondent advised the Union that they would not have any
further discussions with the Union about negotiating a new agreement if the Union brought an application for a new award.
25 Following a conciliation conference in the Commission, in A 2 of 2002, further discussions occurred between the parties on
27 May 2002. Mr Welch again advised the Respondent that the Union wanted a 3.2% pay increase and payment of journey
cover. He also advised that they were willing to enter into discussions about the proposals that had come out of the 6 March
2002 meeting. Mr Welch says the Respondent advised the Union that it felt that the areas the Union were prepared to discuss
were not worth anything close to a 3.2% pay increase. He said it was very clear that the Respondent’s view was that all pay
increases would have to be funded by trade-offs. When cross-examined, Mr Welch conceded that there was a lot of downward
pressure on costs generally at Burswood. However, he did not concede that if the Union’s application for a wage increase and
journey cover is granted that the Respondent would have difficulty paying those amounts. He said that a memorandum from
Kathleen Drimatas dated 5 April 2002, to Mr George Wilson, contained a recommendation from Ms Drimatas that the budget
for the 2002/2003 financial year be for a wage increase of 3.5% effective from July 2002 for all employees including
2001 Agreement employees and AWA employees.
The Respondent’s Evidence
26 Mr Barry Hildebrand, Head of Security, gave evidence that there is one level of Security Officer at Burswood Resort. The
Respondent does not currently employ any Senior Security Officers as provided for in the 2001 Agreement. He considers it
better to reward performance rather than length of service. It is not necessary for Security Officers to have had previous
security experience. The Respondent employs Security Officers who have had previous experience in customer service roles
and a significant part of his/her duties is focussed on customer service. The Casino security officers undertake a variety of
training with the Respondent and their duties and roles are different from say a security officer working at a nightclub in
Northbridge.
27 Mr Hildebrand was recently directed by the Managing Director to reduce the cost of his department by 10%; personnel
expenses amount to 69% of his total operating costs. The Respondent employs 26 casuals and 2 part time employees in the
security department. Mr Hildebrand would consider using more part time employees rather than casuals if part time employees
had greater flexibility regarding hours. He cannot guarantee there would always be a minimum of 20 hours per fortnight for a
part timer. Security work is also seasonal.
28 The Respondent’s proposal to limit overtime would assist him to reduce costs. He also incurs operational difficulties due to
substituted public holidays, five weeks annual leave and 7 days’ notice of roster change. He has experienced difficulty due to
what he calls the negative impact of Union notices on the security department.
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Under cross-examination Mr Hildebrand says that all Security Officers do the same job whether they work indoors or outside,
whether they are under the 2001 Agreement or AWA and whether they work night or day shift. He believes that the majority of
Security Officers are on AWAs and have received the 3.2% increase. He is not aware whether an employee is under the
2001 Agreement or an AWA. The issue for him is more how people act in terms of being flexible. He does not have difficulty
with shift and weekend penalties and believes that these penalties compensate people rather than an extra week’s annual leave.
He does not know how often the dispute settlement procedure is used and cannot assign a cost to it.
Mr Andrew Harding, Parking Manager, testified that there are currently two classifications: a Door Attendant and a Valet Car
Park Attendant. Valets relieve the Door Attendants at times so in effect the employees are doing the duties of both roles. It
would be better if there was only one classification. The Respondent makes a loss from its parking department and any
increase in wages will worsen this loss. Payroll costs are a major part of the department’s total costs. There is not much more
that can be done to adjust rosters, so if costs are to be reduced he must look at the number of staff. The parking department
employs 40 casuals and if there were no minimum hours required for a part time employee he would look at offering more part
time positions rather than casual positions. Likewise it would be beneficial to reduce the notice provided for a roster change
and not to pay overtime until after 76 hours per fortnight of work.
Under cross-examination Mr Harding says that approximately 70% of his staff are on AWAs. There is no difference between
employees working their rosters under the 2001 Agreement or under AWAs. It would be more flexible if only 3 days notice
was required for a change of roster. However, it is not a significant problem with 7 days notice. It is not an issue with
employees receiving penalties as they are entitled to them.
Mr William Hughes, Head of Surveillance, says that across interstate casinos it has become the standard that surveillance
operators are award free. The responsibilities of surveillance officers across casinos are very similar. The reason being that
they are required to know almost all the positions under the award. He says that it would be better if operators were not subject
to the same industrial pressures as other employees. He prefers to pay for performance rather than length of service.
Surveillance operators have been paid on performance for approximately 2 years under workplace agreements. To award the
Union’s claim would affect his ability to do this.
He was directed recently by the Managing Director to reduce his costs by 10%. Most of the security department’s costs relate
to wages. He says if the 3.2% increase was to be granted he would need to look at staffing levels and may need to cut the
number of staff. He supports the Respondent’s proposal to recognise a public holiday on the day it actually falls. This would
have a positive effect on surveillance operators.
Under cross-examination Mr Hughes says that all the surveillance operators are on workplace agreements. He would support
the penalties for night work and weekend work. He would also support compensating employees for overtime. He says
surveillance work is the same each day and throughout the day.
Mr Gary Kay, Wardrobe Services Manager, gave evidence that the Respondent’s proposed classifications structure would give
the Wardrobe services department a great opportunity to have movement of staff in all areas and all aspects of the operation.
The differences in wages under current arrangements inhibit cross-skilling and increase the amount of administration required
to ensure that employees are paid correctly. In his view, multi-skilling of employees in his department would not be a cost
saving measure but would increase efficiency in work practices and would benefit the employees. All training of staff in his
department is provided on the job. He believes that if employees on the 2001 Agreement were to be awarded a 3.2% increase
he would need to look at the staffing levels, and this may result in staff reductions. Mr Kay supports the Respondent’s
proposed changes in respect of overtime and public holidays, annual leave and higher duties.
He says the majority of employees in his department are on AWAs. He does not see a difference between employees on the
2001 Agreement and those on AWAs. There is some inflexibility with the structure of the current classification but this has not
stopped the department running properly. Under cross-examination he says it is fair to compensate people with allowance for
higher duties.
Mr Lindsay Stewart, Electronic Gaming Manager, says that the Keno and Video Departments have been amalgamated to form
the Electronic Gaming department. The classification structure proposed by the Respondent would therefore suit his
department. He says length of service and service payments does not necessarily reflect performance. Mr Stewart says it is a
constant battle to increase revenue without the added pressure of increased costs. The resort refurbishment was expected to
increase head count and turnover and this has not eventuated. The non smoking policy which commenced in December
2001 has had a major impact on revenue in his department. There is no difference in the work in his department that is done
during the day, at night or on weekends. He prefers the proposal to give 3 days’ notice for a change of roster and considers that
to be more suited to the operations of his department. He considers that Union notices are at times misleading and Union
delegates in the staff canteen are intrusive. Under cross-examination Mr Stewart says he has about 120 employees in his
department, of which about six are on the 2001 Agreement. He does not see any operational differences between staff on an
AWA and the 2001 Agreement. There is also no difference between the two in his perception, when he seeks to introduce
operational changes. There is no significant cost regarding the dispute resolution procedure for staff under the
2001 Agreement. He queries the motivation factor for service payments. He does not know why penalties are paid and
considers this a historical fact. He does not believe penalties should be paid on any day and believes that Union notices have
sometimes caused problems with staff asking about the correctness of them. The annual Union meeting has not caused
difficulty.
Mr Sean Wright, Guest Services Manager, says that he had been directed to reduce costs by 10% and that payroll accounts for
94% of his department’s operating costs. To accommodate this he is now relying more on part-time for flexibility rather than
casuals. He says any wage increases will have an impact on his department and he will need to consider off-setting the
increased cost through staff reductions. He requires the flexibility to vary a person’s roster at short notice. He would like the
flexibility of rostering part timers on a 3 hours minimum basis. He does not consider Sunday work to be harder than work on a
Saturday in terms of penalty payments. He favours a reduction of breaks from 10 hours to 8 hours to improve staffing and
considers that employees should be paid on Public Holidays when they fall due and when they are required to be worked. It
appears from his evidence that he favours the Respondent’s proposals in respect of annual leave and higher duties. His concern
with higher duties is a question of relativities between classifications.
Under cross-examination Mr Wright says that he has one classification of Guest Services Officer. He has no full time staff,
3 part time staff and 6 casual staff. All of the staff are on AWAs. He does not believe in penalty rates or the extra week’s
annual leave for shift workers. He is not aware of any difference between the content of AWAs and the 2001 Agreements.
Mr Peter Stride, Cage Manager, testified that labour costs amount to 80% of his department’s operating costs. He says if a
wage increase of 3.2% was to be granted he would not be in a position to roster the overtime required to meet operational
needs, as the costs would not be sustainable. He complains that the 20% allowance for higher duties causes difficulties with
relativities. He generally has a problem maintaining the internal relativities between Main Cage Cashiers and Supervisors. Due
to a recent directive to cut costs by 10% he considers it highly likely that redundancies will occur.
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Under cross-examination he says that less than 10 of his department’s employees are on the 2001 Agreement. Approximately
60 to 70 employees are on AWAs. He sees no difference in an operational sense between employees on the 2001 Agreement
and those on AWAs. He believes that staff are flexible in their rostering. He complains that the annual Union meeting has
caused problems for rostering staff as the counting of monies has to be commenced and finished in one session. He would like
to see overtime for the first two hours reduced and considers that it is not unreasonable for staff to be paid five weeks annual
leave whilst on shift. He believes the business situation will be difficult for the Respondent for the foreseeable future, and is
not clear whether a difference in pay rate between those on the 2001 Agreement and those on AWAs will cause a morale
problem.
Mr George Wilson, Acting Chief Financial Officer, gave evidence of the Respondent’s declining profit. He testified also to the
proposed agreement between the Respondent and the Western Australian government and how it may affect the Respondent’s
business. He says as a result of the declining profits in the week ending 4 October 2002 each department head met with the
Managing Director to outline how their departments would be meeting the 10% cost reduction target set in September 2002. In
understanding the Respondent’s accounts he says:
“As mentioned earlier, Burswood Nominees Pty Ltd is a trustee company. Burswood International Resort Casino is a
trading name. The main legal entity is the trustee company and all our bank accounts are in the name of Burswood
Nominees Pty Ltd (“BNPL”). BR(M)L as a manager has certain functions it performs. Most staff are employed by
BR(M)L, however, the accounts of BR(M)L on their own are not many. Payment of wages to staff employed by BR(M)L
is effected by BNPL. As mentioned earlier, when considering Burswood’s financial arrangements, it is best to look at the
Burswood group situation.”
In respect of the 2001 Agreement negotiations Mr Wilson says that early in 2002 he gave a presentation on the company’s
financial performance to a meeting of Union and staff delegates. The presentation showed declining head count and revenue.
Payroll was the biggest expense and future cost pressures existed due to increases in payroll tax and the superannuation
guarantee charge. He considers the recent non smoking policy on the main gaming floor has affected head count. He described
the difficult business circumstances which the Respondent finds itself in, and the low return on equity achieved by the
company for the 2002 financial year.
During April/May 2002, based on advice from the Human Resources Department he factored wage increases of 3.2% to 4%
into the budget. He says the financial position of the company has worsened since the projections were prepared. He estimates
that the 3.2% increase for staff under the 2001 Agreement would increase costs by approximately 1.3 million. This is before
associated costs are factored in. He similarly gives estimates for the cost of the 5th week of annual leave for shift workers, the
meal break penalty and service pay.
Under cross-examination Mr Wilson says that post July 2002 he did not recommend any pay increases. Employees who
received 3.2% increase under AWAs received this as it was a requirement under that agreement.
Mr Paul Simmons, General Manager Casino, gave evidence that a 3.2% increase for employees on the 2001 Agreement would
have a significant impact on his department. He stated that it would simply not be viable to operate the Keno game anymore.
He gave evidence that the gaming arrangements may need to change due to cost reductions. He outlined concerns in relation to
declining revenue. He indicated that the ‘No Smoking’ arrangements had affected profitability. In his view Union notices have
a negative impact on the gaming department in terms of staff morale. They cause confusion, animosity and division amongst
staff.
Mr Simmons says there are approximately 90 people in the Electronic Gaming area of which about 6 employees are under the
2001 Agreement. Although he complains about the cost increases from wage rises, in his view, there was no option but to pay
the AWA increases as they were part of the contract. There had to be a review and a pay rise had to follow that review. In his
view there is no difference between employees under AWAs and the 2001 Agreement in the way in which they operate. Whilst
he believes AWAs give greater flexibility to the workplace he cannot specify any details. He believes that employees under the
2001 Agreement are less forthcoming in terms of changes. He has no knowledge of dispute settlement procedures.
Mr Douglas Stone, Environmental Services Supervisor, says that it does not take a long period of time for employees to
become familiar with the cleaning requirements. A new attendant should have learnt the basics within 2 to 3 months. He has
been directed to reduce costs by a further 10% over the next 12 months. He is reducing costs by employing part time staff
instead of full time staff. He says he has had no difficulty in employing staff under the 2002 AWA. In the past 2 years some
areas of cleaning have been put out to contract. In relation to shift penalties Mr Stone says that the work performed during the
day is the same as that performed during other hours. He says it is unfair that a cleaner should get less by way of penalties on a
Sunday than other employees. He does not know the differences between the 2001 Agreement and the AWAs and he is not
aware of which employees are on which arrangement. He has no experience with dispute settlement procedures.
Mr Darren Morgan, Purchasing and Supply Manager, gave evidence that the definitions of Storeperson and Cellarperson
combined, as currently provided in the 2001 Agreement represented the work performed by personnel in his department.
However, the Cellarperson wage rate is higher than the Storeperson wage rate. Currently the Respondent employs people on
the Cellarperson rate. He believes the classification structure should reflect simply one classification as is the practice. He does
not favour service pay. He has to reduce costs by 10% and labour costs constitute 80% of his total budget. In his view, it would
be operationally beneficial to change the current notice period for rosters from 7 days to 3 days. He says that Union notices
have caused confusion in his department and management has had to spend a lot of time trying to deal with the
misunderstandings caused by these notices. He says Union meetings once a year have impacted on his department in the past.
He considers that it would be beneficial to remove this provision. He complains that under the dispute resolution procedure
Union delegates on occasion have not been helpful to the process, have not understood their role and do not provide the right
advice to employees. In his view having a single Union delegate would be beneficial. He would like access to a traineeship
wage.
Operationally Mr Morgan treats employees on the 2001 Agreement and AWAs the same. His department does not have any
casual employees and uses a lot of overtime.
Ms Cheryl Sproul, Manager Casino Gaming, testified that the bulk of the croupier training is provided by the Respondent. The
smoke free policy, September 11 events, the close of Ansett, along with other economic factors have affected gaming revenue.
In the last 12 months, revenue has been down. She has had to cut the number of staffing hours available. Full-time staff have
remained the same but part-time and casual staff have lost hours. She considers the 2002 AWA is more beneficial to her
department as it is more flexible and much more cost effective. In her view it is also more efficient in relation to overtime,
4 weeks annual leave and rates of pay. She has not had difficulty getting new employees to accept the 2002 AWA. In respect
of penalties Ms Sproul says that the work is the same at any time. In her view reducing the required break from 10 hours to
8 hours would be beneficial operationally. She employs 69 casual staff in her department. Most of the casuals have significant
amounts of service with the Respondent and have chosen to become casual. In her view if the casual loading were reduced this
would provide a greater flexibility to allow staff to become casual. She supports the Respondent’s proposal in respect to public
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holidays, annual leave and rostering. She considers the once a year Union meeting to be a big disruption to her department, and
has had difficulty with the Union delegates and Union notices. She would prefer to have a single delegate as the more often
one is involved in this procedure the more knowledgeable one becomes. She is not aware of which staff are under the
2001 Agreement or the AWA.
Ms Kathleen Drimatis, Human Resources Co-ordinator, gave evidence in respect of the history of the awards and the
agreements at Burswood. She recommended Burswood enter into the 2001 agreement and provide wage increases of 5.3% due
to the need for the company to demonstrate a positive step to assist relations between the company and the Union in the future.
She says:
“as part of the AWA wage review in 2001 I reviewed CPI figures for Western Australia, state wage increases, salary
surveys and the flexibilities achieved through the AWAs during the previous 12 month period. I also considered the rates
of pay provided to persons who performed similar work external to Burswood, the Company’s financial position, as well
as the salaries of persons employed by Burswood not covered by the AWA.”
Negotiations for a replacement to the 2001 agreement began on 11 February 2002. Both parties put their bargaining position
forward and the company stipulated that due to their financial position any wage increase that was to be provided was to be
cost neutral. In May 2002 following an announcement to the Stock Exchange of unchanged profit in the preceding 3 months,
the Respondent began offering a new 2002 AWA. Ms Drimatis says:
“the introduction of the AWA 2002 allows us to reduce the differential between the Award wage and the actual wage
without negatively affecting our existing staff members. If the Award wage rates are now increased to the rates in the
Industrial Agreement plus a further 3.2% increase this removes our opportunities to reduce the differentials through new
employees and prevents us from making future savings in wage costs.”
On 26 August 2002 Ms Drimatis wrote to employees covered by the AWA 1 and advised them that in respect to the salary
review the company had identified the opportunity to consider other changes to the AWA. She advised that a Focus Group
consisting of employee representatives had been formed to discuss the various options available. During these discussions the
employees insisted that the 3.2% increase provided for under the AWA be paid. Ms Drimatis says the outcomes the
Respondent has achieved and is seeking to achieve through AWAs include—
•
A direct relationship with employees
•
No third party interference
•
Greater certainty and a stabilisation of its employer and employee relations and industrial relations and
•
Increase productivity and morale
She says hundreds of employees are covered by the AWA 1. Approximately 390 of these AWAs expire on or before
31 December 2002. This equates to approximately 50% of the total of the persons covered by the AWA. In her mind the
advantage delivered by AWAs is the ability to alter wages, conditions and procedures directly with the employees rather than
having to deal with the Union or the Commission. This means time savings in making changes. Dealing with AWA employees
in the workplace has been simpler than those covered by the industrial agreement. Ms Drimatis then went on to catalogue a
number of examples which are said to prove this efficiency of not having to deal with third parties.
Ms Drimatis says that the Respondent’s proposed classification structure has fewer positions than the current industrial
agreement and therefore would be easier for Human Resources, Payroll and Information Management departments to manage.
In addition some departments have rationalised their structure and the titles of positions do not accurately reflect the duties and
responsibilities that employees perform, eg Cellarperson and Storeperson. Further, there are redundant classifications in the
2001 Agreement structure, eg Gardener, Qualified Gardener and Groundsperson.
Ms Drimatis says that pay increases based on service pay do not reflect the Respondent’s remuneration and benefits strategy
which is to pay on performance. The cost of service pay over the last 12 months was in excess of $750,000. In respect of the
Respondent’s other proposals, Ms Drimatis says ensuring public holidays are paid on the actual day ensures consistency across
the Burswood group of companies; four weeks annual leave for those on shift work is normal across the hospitality industry
and new recruits are often surprised by the entitlement to 5 weeks; total wages records are required in any event by the Labour
Relations Reform Act; she is concerned about the potential for Union notices to cause confusion amongst staff; the operation of
the Respondent’s business is affected by the once yearly Union meeting (approximately 50 staff attended the last meeting). In
addition, Ms Drimatis says that the right of entry arrangements have caused problems as the Respondent has sometimes not
been correctly notified or not enough time has been left after notification to communicate with the respective persons in the
organisation. Some staff have complained about being hassled by an organiser in the dining room. In Ms Drimatis’ view
24 hours notice for right of entry would better enable the organisation to manage the provision. Ms Drimatis’ experience with
the dispute resolution procedure has been varied and she finds it difficult to determine at what stage she should become
involved. The current agreement disputes resolution clause has caused debate on a number of occasions between the parties. In
her opinion the procedure is unhelpful and does not provide quick resolution of disputes. Burswood would like to have access
to a traineeship wage. Burswood always intends to provide uniforms to staff and hence this provision is not necessary.
Provisions in relation to change rooms are also unnecessary. The attachment to her statement, KND 17, is a table which
provides a comparison between industrial agreement, award, the Union’s A4 claim and Burswood’s A4 counterproposal.
Burswood estimates that the difference in cost between the Burswood Employees Award and the industrial agreement is
approximately $4.1 million each year.
Under cross-examination Ms Drimatis testified that in terms of the review of pay increases for those employees under AWAs
no paperwork was generated. She is not aware of the cost of the pay increase for AWA employees. She recommended to
management that the 3.2% pay increase for employees under AWAs be paid following Focus Group meetings. In her mind the
review was to in part assess whether there was any justification for paying an increase higher than 3.2%. In terms of advice to
the Union as to whether the 3.2% increase was guaranteed under the AWAs, Ms Drimatis said that this was not advised to the
Union as Burswood did not wish to lay all its cards on the table and that was part of the negotiation strategy adopted by the
company.
In negotiations Ms Drimatis says that the Union wanted more than a 3.2% pay increase for changes to the classification
structure. This was based on the AWA employees getting 3.2%. In discussions with the Focus Group the employees in that
group made it clear that they were not able to move forward until the pay increase of 3.2% in the AWA was resolved. That
increase was announced to staff on 2 October 2002. Staff believed they had been promised that increase when they signed on
in 1999.
Ms Drimatis says that the Respondent wants to deal directly with employees without Union intervention. The company now
only offers AWAs to employees. In her view the company got nowhere with negotiations for the industrial agreement. She
says that the company is getting somewhere with discussions about changes under the AWAs. In her view discussions about
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changes under industrial agreements take more time and resources as there is a different mind set that applies to employees
covered by the agreement than for those who are under AWAs.
61 In relation to the disputes resolution procedure, Ms Drimatis has been concerned at times as to who the Union delegate is and
what stage has been reached in the process. These issues have taken time to resolve. In terms of the Classification Structure
proposed by the Respondent the company looked at the Federal Casino Award but decided it was not appropriate for the
Respondent’s operations.
62 In summary, the evidence given on behalf of the Respondent has a number of common threads. In an operational sense
managers at Burswood perceive no difference between those employees who work under the 2001 Agreement and those who
work under AWA 1. Indeed most, if not all managers, are simply not aware of which industrial instrument applies to an
individual employee. The work is managed and rostered the same irrespective of the industrial instrument. The majority of
employees are covered by AWA 1. These employees have been paid the 3.2% increase and it is the managers’ belief that this
increase had to be paid due to the terms of that contract. Managers at Burswood have in recent times been instructed to reduce
their costs by 10%. They do not expect revenue to improve greatly in the foreseeable future. The pressure for cost reduction
has meant that the managers do not, in the main, believe that they can afford the union’s claim for employees under the
2001 Agreement. They also consider that many of the Respondent’s proposed changes to conditions would assist with these
cost pressures, and some challenge the need for penalties in any event. Operationally they favour the flexibility of having to
provide only three days notice for change of roster. The claim for journey cover is left largely unaddressed except for the
potential cost to the employer of the claim. The managers, in the main, also have concerns about the confusion caused amongst
employees through union notices and find this to be disruptive.
Union’s Submissions – Objects of the Act
63 The Union says that the Respondent’s actions are contrary to the objects of the Act. In particular the Union says the actions of
the Respondent are contrary to s.6(a), (ac), (b) and (d) of the Act. Section 6 (a), (ab), (ac), (ad), (af), (ag), (b), (ca) and (d) of
the Act provide—
“The principal objects of this Act are—
(a)
to promote goodwill in industry and in enterprises within industry;
(ab)
to promote the principles of freedom of association and the right to organize;
(ac)
to promote equal remuneration for men and women for work of equal value;
(ad)
to promote collective bargaining and to establish the primacy of collective agreements over individual
agreements;
(af)
to facilitate the efficient organization and performance of work according to the needs of an industry and
enterprises within it, balanced with fairness to the employees in the industry and enterprises;
(ag)
to encourage employers, employees and organizations to reach agreements appropriate to the needs of
enterprises within industry and the employees in those enterprises;
(b)
to encourage, and provide means for, conciliation with a view to amicable agreement, thereby preventing and
settling industrial disputes;
(ca)
to provide a system of fair wages and conditions of employment;
(d)
to provide for the observance and enforcement of agreements and awards made for the prevention or settlement
of industrial disputes;”
Union Submissions in Relation to the Application of the State Wage Fixing Principles
64 Principle 10 requires the Union, as the party seeking the claim, to support the claim with material justifying—
(a) Why the matter has not been progressed and/or finalised pursuant to s.41 of the Act;
(b) Why the matter has not been pursued under any other Principle set out in this Statement;
(c) How in the discharge of its statutory function to consider varying above or below the safety net the Commission
should take into account, to the extent that it is relevant, each of the matters identified in s.26 of the Act.
65 In relation to s.41 of the Act, the Union says that it has sought to progress a s.41 industrial agreement with the Respondent.
Whilst the Union participated in negotiation meetings with the Respondent with a view to identifying areas for agreement
which could lead to the making of a s.41 agreement, once the Union indicated it intended to pursue an application for an award
in the Commission, the Respondent refused to have further discussions with the Union in respect of entering into a new
industrial agreement. Further, the Union says that with the assistance of the Commission the Union has attempted to negotiate
with the Respondent the terms of an industrial agreement.
66 The Union says that this matter has not been pursued under any other Principle set out in the Statement of Principles as the
nature of this application does not raise any other relevant Principles.
67 Section 26 of the Act provides—
“(1)
In the exercise of its jurisdiction under this Act the Commission —
(a)
shall act according to equity, good conscience, and the substantial merits of the case without regard to
technicalities or legal forms;
(b)
shall not be bound by any rules of evidence, but may inform itself on any matter in such a way as it
thinks just;
(c)
shall have regard for the interests of the persons immediately concerned whether directly affected or
not and, where appropriate, for the interests of the community as a whole; and
(d)
shall take into consideration to the extent that it is relevant —
(i)
the state of the national economy;
(ii)
the state of the economy of Western Australia;
(iii)
the capacity of employers as a whole or of an individual employer to pay wages, salaries,
allowances or other remuneration and to bear the cost of improved or additional conditions of
employment;
(iv)
the likely effects of its decision on the economies referred to in subparagraphs (i) and (ii) and,
in particular, on the level of employment and on inflation;
(v)
any changes in productivity that have occurred or are likely to occur;
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the need to facilitate the efficient organization and performance of work according to the
needs of an industry and enterprises within it, balanced with fairness to the employees in the
industry and enterprises;
(vii) the need to encourage employers, employees and organizations to reach agreements
appropriate to the needs of enterprises and the employees in those enterprises.
(2)
In granting relief or redress under this Act the Commission is not restricted to the specific claim made or to
the subject matter of the claim.
(3)
Where the Commission, in deciding any matter before it proposes or intends to take into account any matter or
information that was not raised before it on the hearing of the matter, the Commission shall, before deciding
the matter, notify the parties concerned and afford them the opportunity of being heard in relation to that
matter or information.
(4)
Subsections (1) to (3) inclusive do not, in any particular case, prevent the use by the Commission, with the
consent of the parties concerned, of final offer arbitration.”
68 The Union says that the Commission should have regard to the following matters when considering equity, good conscience
and the substantial merits of the case—
(a) The Commission should be concerned to ensure that employees choosing to be covered by an instrument of the
Commission are not discriminated against for doing so;
(b) That employees carrying out work of the same value should be paid upon an equitable basis.
69 The Union says the evidence establishes that there have been no changes in the conditions of employment of employees
covered by the 2001 Agreement or AWA 1. The evidence given by Mr De Silva, Ms Bozanich and all of the Respondent’s
witnesses make it plain that AWA 1 and 2001 Agreement employees work under the same terms and conditions.
70 The Union contends that Object 6(ac) deals not only with the question of equality between genders but deals also with the
object that people should not be required to do the same work and be paid different rates of pay for their work where there is
no difference in the work performed. As to the interests of the persons immediately concerned and those of the community as a
whole the Union argues that it cannot be in the public interest or in the interest of the Respondent’s employees to allow
individuals who choose to be covered by an instrument of this Commission to be discriminated against. The Union also argues
it is not in the public interest or in the interest of employees to carry out identical functions and to be paid different rates and to
have different conditions of employment.
The Union contends that the actions by the Respondent are contrary to Object 6(a) of the Act in that it does not promote
goodwill in the industry and the enterprises within it.
71 In relation to capacity of the Respondent to pay, the Union says prior to the Respondent announcing to its employees on
2 October 2002 that it would pay an amount of 3.2% to all staff employed under AWA 1, the Respondent had maintained that
it was not bound to make a pay increase equivalent to the consumer price index for Perth to staff employed under AWA 1. The
Respondent had claimed that they were only bound to carry out a review of pay in July 2002 and a pay increase equivalent to
the consumer price index was not guaranteed. Since September 1999, the Respondent has engaged all new staff on the basis of
requiring them to sign an AWA. The Union says that if all employees covered by the 2001 Agreement had entered into the
AWA 1, the Respondent would have had no complaint or dispute about the payment of the 3.2% increase. The Union says that
the Respondent’s strategy was and is clearly designed to pressure employees to enter into AWA’s by creating a disparity
between AWA 1 and 2001 Agreement employees. Essentially the Union says that the Respondent has offered AWA 1 with the
contingency that it could have been taken up by all employees. Consequently, it is contended by the Union the Respondent
cannot now argue that it does not have the capacity to pay. Further that by making the payments to AWA 1 employees, the
Respondent has paid the pay increase sought by the Union to two thirds of its employees. The Union also says that the
Respondent has not been able to identify any significant financial benefits that flow from the AWA 1. The Union says that
there is no discernable impact upon productivity flowing from its application as the terms of the award sought by the Union are
substantially identical to the terms of AWA 1.
72 In relation to Object 6(af) and s.26(1)(d)(vi) of the Act, the Union says that both AWA 1 and the 2001 Agreement contain the
same conditions and classifications so the pay increases sought by the Union and the journey cover meets the object and
requirement of the Act as mirror conditions must by their nature facilitate the efficient organization and performance of work
balanced by fairness to employees. In relation to Object 6(ad) the Union says that what is sought by the Union is consistent
with the primacy of making a collective agreement over individual agreements.
Respondent’s Application to Dismiss
73 The Respondent says the claim before the Commission should be dismissed pursuant to s.27(1)(a)(ii) of the Act because of the
operation of Clause 45 of the 2001 Agreement. Clause 45 provides—
“The Company and the Union agree that there will be no extra claims for the term of this agreement and whilst it
continues in force.”
Pursuant to Clause 4 of the 2001 Agreement, the agreement expired on 30 June 2002. The Union filed this application on
10 July 2002.
74 The Respondent says the Commission should dismiss the application for a new award in the public interest as the claim
breaches Clause 45. Further it contends that is not in the public interest to allow a party to press a claim that is contrary to its
own agreement. The Respondent asks the Commission to reconsider the views expressed in Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch v Burswood Resort (Management) Ltd [2002] WAIRC
05952 (“A2 of 2002”). In A2 of 2002 the Commission in Court Session dismissed a prior application by the Union for a new
award filed prior to the expiration of the term of the 2001 agreement. At paragraph [14] the Commission in Court Session
held—
“We agree that Clause 45 has the effect that the parties to the Casino Agreement agreed to defer extra claims for the term
of the agreement. However, we do not accept that the effect at law of Clause 45 prevents the Union from making claims
after the term of the agreement has expired. In our view the words in the extra claims clause ″and whilst it continues in
force″ is repugnant to and thus inconsistent with s.41(6) of the Act. Those words seek to prohibit and render unlawful
(through the operation of s.83) the right of a party to seek to make a new industrial agreement or award which s.41(6)
makes lawful. It is also our view that these words are capable of being severed so that clause 45 in its entirety is not
rendered invalid. Section 41(6) makes it plain that a new agreement or award can be made in substitution for an earlier
industrial agreement (once the earlier agreement has expired) and the earlier industrial agreement is rendered inoperative.
When this section is read together with the objects of the Act it is plain that the parties cannot enter into an agreement to
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prohibit an application for an award. We do not agree that this can only be done if the Union retires from the agreement.
Section 41(6) provides that an industrial agreement continues in force except when a party retires from the agreement or
until a new agreement or award is made. Section 41(6) clearly contemplates two circumstances in which an industrial
agreement can cease to have effect, one by retiring from the agreement or the making of a new industrial instrument. It is
inherent in s.41(6) that once the term of an industrial agreement has expired parties are entitled to enter into negotiations
and take steps if necessary to seek arbitration of an award in substitution for an earlier industrial agreement that continues
in force after its term has expired.”
75 The Commission notes that no new matters or grounds of argument have been put forward on behalf of the Respondent that
were not considered by the Commission when A2 of 2002 was heard and determined by the Commission. As no new grounds
have been raised, this Commission is not prepared to reconsider its reasoning in A2 of 2002. In addition, since the Commission
delivered its decision in A2 of 2002 and prior to the hearing of this matter the Labour Relations Reform Act 2002 s.42(1), (5) –
(8) of the Act was amended to provide from 1 August 2002—
“(1)
Bargaining for an industrial agreement may be initiated by an organization or association of
employees, an employer or an organization or association of employers giving to an intended party to
the agreement a written notice that complies with subsection (3).
(5)
If there is an applicable industrial agreement or an applicable enterprise order in force, bargaining
must not be initiated under subsection (1) earlier than 90 days before the nominal expiry date of the
agreement or order.
(7)
Nothing in this section prevents or limits a person from bargaining for an industrial agreement when
bargaining has not been initiated under subsection (1).
(8)
In subsection (5) —
“nominal expiry date” means the date specified in the agreement or enterprise order as the date on
which the agreement or enterprise order expires.”
76 The evidence in this matter establishes that the Union has attempted to bargain with the Respondent for a new industrial
agreement through conciliation proceedings held by the Commission on 29 and 30 August 2002. It is our view that a no extra
claims clause should not be interpreted to bar these proceedings when its terms are inconsistent with s.41(1), (5) – (8) of the
Act. Accordingly the Commission has determined that it will not exercise its discretion to dismiss the Union’s application.
State Wage Principles
77 The Respondent also says that the Union cannot make out a claim under Principle 10 as the Union cannot justify why the claim
has not been progressed as an industrial agreement under s.41 of the Act. The Commission does not accept this argument. The
Respondent contended in its Notice of Answer and Counter Proposal that it remained open to further negotiations with the
Union for a new industrial agreement in the event that the Union withdraws the present application but not otherwise. During
the course of these proceedings the Commission attempted through conciliation proceedings to assist the parties to reach an
agreement with a view to entering into a new industrial agreement, however these proceedings were unsuccessful.
78 The Respondent says that the nature of the State Wage Principles is that parties are expected to negotiate and reach agreement.
In particular it is argued that Principle 10 only allows wage increases that are justified on the basis of structural efficiency or
productivity improvements, where disputes about those matters cannot be resolved by agreement between the parties. The
Commission does not agree the Principles should be read in such a restrictive way. Principle 10 incorporates the requirements
of s.26 of the Act. Plainly s.26 does not confine the Commission’s task in the manner contended by the Respondent.
79 The Respondent also argues that the Union’s application is an abuse of process because the purpose of the application is not
directed at protecting existing employees whose conditions of employment are regulated by the 2001 Agreement. It is said that
the purpose of the application is to lift the safety net used for the “no disadvantage test” for future AWA’s made pursuant to
the Workplace Relations Act 1996 in circumstances where the Respondent requires all new employees to enter into an AWA. It
is also submitted on behalf of the Respondent that it would be unfair, unjust and contrary to the public interest to make a new
award in the terms sought by the Union as it would create an opportunity for AWA 1 employees to terminate their existing
AWA 1’s and, in effect, retain the benefits of the terms and conditions (including the wage increases), of the terminated AWA
1. It is said that such a decision would unfairly deprive the Respondent of the benefits of the AWA system whilst maintaining
the same costs. Whilst Mr Blyth on behalf of the Respondent has made submissions to the effect that some AWA 1’s will
commence to expire in December 2002, that the terms of the current Australian Workplace Agreement are quite different in
terms to AWA 1 and the pay rates are less than AWA 1, no evidence has been adduced in these proceedings about the terms
and conditions currently being offered to new employees. Further it was not put to any of the witnesses who testified in these
proceedings that the purpose of the Union’s application was to lift the safety net for employees of the Respondent who in the
future enter into an Australian Workplace Agreement.
80 The Respondent also contends that if the Union generally wishes to resolve its dispute the proper course would be to initiate
good faith bargaining under Division 2B of the Act by formally initiating good faith bargaining and then seeking an enterprise
order in accordance with the provisions of the Act that came into effect on 1 August 2002. It is contended that the failure of the
Union to use the specific provisions in the Act reveals the true intention of the Union that is to lift the award safety net for the
purpose of the no disadvantage test applied to Australian Workplace Agreements. It is also argued that the Commission should
not exercise its general award making powers to make a new award in circumstances where an alternative specific power is
prescribed by the Act. It is a principle of interpretation of statutes that—
“Where there is a general provision which, if applied in its entirety, would neutralize a special provision dealing with the
same subject matter, the special provision must be read as a proviso to the general provision, and the general provision, in
so far as it is inconsistent with the special provision, must be deemed not to apply.” Goodwin v Phillips (1908) 7 CLR 1 at
14 per O’Connor J.
We, however, are of the view that the provisions relating to good faith bargaining and enterprise orders are capable of
independent existence under the Act. It is plain that it is not intended from the enactment of Division 2B that where enterprise
bargaining fails the only path a Union can take is to seek the making of an enterprise order rather than the making of a new
award. The reason why we have reached this view is that the provisions clearly contemplate that following the making of an
enterprise order an award can be made in substitution of an enterprise order when the term of the enterprise order has expired
(see s.42A of the Act). In this matter the Union can hardly be criticized for bringing the dispute to the Commission and making
an application for an award rather than the seeking of an enterprise order when the enterprise order provisions had not been
proclaimed to take effect at the time the Union made the application for a new award.
81 In relation to the merit of the Union’s application for an award, the Respondent says that their acquiescence in 1999 and
2001 to the entering into industrial agreements in similar but not identical terms to AWA 1 should not prejudice its position in
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the year 2002. In particular the Respondent says it never agreed that future industrial agreements would be made in the same
terms as AWA employees. Further the Respondent says that the reason why it offered AWA 1’s from December 1999 onwards
was to avoid (or to reduce) third party interference with employment arrangements. The Commission understands from the
submissions made on behalf of the Respondent that the “third party interference” is the involvement of the Union through
various clauses in the 2001 Agreement such as the election and activities of delegates, Union meetings, and the Union
involvement in the dispute settlement procedure. Further the ability of this Commission to exercise its jurisdiction in respect of
industrial matters under the Act and pursuant to the dispute resolution clause. The Respondent points out the provision in
AWA 1 that provided for a pay increase in 2002 was known to the Union since 1999. The Respondent says the basis of the
Union’s claim demonstrates the Union’s failure to accept that a number of options for different legal instruments are now
readily available within the Federal and State system for the regulation of employment relationships. In particular, it contends
that employees having chosen to remain within the jurisdiction of this Commission for the purposes of regulation of their
employment regulation must accept the consequences of their decision to refuse the Respondent’s offers made to them to enter
into AWA 1 on and from 1999.
82 The Respondent contends that it is not open to the Commission to exercise its jurisdiction to counter the effects of different
legislative schemes (Chamber of Commerce and Industry of Western Australia (Inc) v The Australian Liquor, Hospitality and
Miscellaneous Workers’ Union, Western Australian Branch [2002] WASCA 24; (2002) 82 WAIG 405). Further that the
Commission should not intervene where the perceived difference of treatment flows, not from unlawful conduct on the
employer’s part, but from the employees’ decision to stay with the old regime (see The Australian Rail, Tram and Bus Industry
Union of Employees, West Australian Branch v Western Australian Government Railways Commission [2000] WASC 196).
The Respondent also says that the principle enunciated by the Full Bench of the Australian Industrial Relations Commission in
Australian Manufacturing Workers’ Union v Alcoa of Australia Limited (1996) 63 IR 138 (“the Weipa case”) can be
distinguished from this matter. In that case the Full Bench of the Commission held that an employer had discriminated against
award employees by paying staff employees a higher rate of salary where the award employees were prepared to work on the
same basis of a staff employee in every respect. The Full Bench held that the fact that the award employees had chosen to
belong to a Union and to be represented by the Union was not a valid reason to treat the employees in an unfair and
discriminatory manner by paying the employees less in wages and conditions of employment. The Respondent says that the
Weipa case can be distinguished. In the Weipa case the employer said it was not going to bargain with the Union. The
Respondent maintains that is not the case here. The Respondent says it is more than happy to bargain and has consistently
bargained with the Union but on this occasion the parties have been unable to reach an agreement.
83 As to the costs of the increases sought by the Union the Respondent maintains that the evidence established that the
Respondent cannot sustain the increase in wage costs and journey cover of the Union claim. It is said that the additional 3.2%
sought will cost $1.3 million before any on-costs are added. The Respondent said that cost cannot be sustained without
productivity improvements or reductions in the number of employees. The Commission was advised the cost of journey cover
is about $20 per person per year. The Commission was also advised that members of the Union are provided subsidised
journey cover by the Union, for a cost of approximately $1 per week. It also contended that the Union claim relies upon the
notion of comparative wage justice which has been rejected by industrial tribunals as a principle for many years. Further that
the equal pay for equal work principle under Object 6(ac) of the Act is to promote equal remuneration for men and women but
is not a general principle in respect of equal pay for work of equal value. When Object 6(ac) was introduced by the Labour
Relations Reform Act 2002 it also enacted Part VID which provides for employer employee individual agreements. The
Respondent argues that it is inherent in the nature of employer employee agreements that wages and conditions of such
agreements will be different to wages and conditions payable to award employees. The Respondent also contends that the
Union’s claim does nothing to facilitate the efficient organisation or performance of work according to the needs of the
enterprise and granting the claim will not encourage the parties to reach agreements appropriate to the needs of the enterprise.
84 As to the requirements of an enterprise award, the Respondent contends an enterprise award must fulfil the dual requirements
of protecting employees as a safety net and providing the employer with a structurally efficient framework within which
efficiencies and productivity improvements can be pursued. Further that the level of award prescription should be minimal and
not afford an opportunity for successive layers of negotiated working conditions to be held onto in the expectation of further
increases. In addition an award should not harbour inefficient work practices in the expectation that sometime in the future
those matters may be addressed under another enterprising bargaining agreement (The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers – Western Australian Branch v BHP Iron Ore Limited [2001] WAIRC
04082; (2002) 82 WAIG 2033).
Conclusion
85 In the Weipa case the Union sought an interim order to cover employment of all members of the Unions employed by Comalco
Aluminium Limited at the company’s Weipa operations in respect of particular classifications set out in awards. The order
sought by the Unions claimed rates of pay and conditions of employment to be calculated in accordance with a formula which
provided for rates of pay equal to the rates of pay and conditions of employees under individual staff contracts performing
work of equal value. The Full Bench of the Commission comprised of O’Connor P, MacBean and Polites SDPP, Harrison DP
and Merriman C decided to make an interim order requiring the company to extend to each award employee the terms and
conditions applicable to staff contract employees and for the company to apply such terms and conditions in the same manner,
including the fixation of salaries, as was applicable to employees who had signed staff contracts. The Full Bench also held that
company was only required to extend the terms and conditions available to staff to an award employee after such employee
stated his or her preparedness to work in accordance with all the requirements of the staff contracts.
86 The company’s position in the Weipa case was that the company strongly held views that work of employees under staff
contracts was valued more by the company than the work of award employees. Clearly that is the view of the Respondent in
this matter. At page 144 the Full Bench in the Weipa case referred to the fact that it had earlier issued a statement on
21 November 1995 containing a direction to confer for the parties to have regard to a number of Principles. In referring to that
statement the Full Bench observed—
“Before setting out a number of principles, we endorsed the following conclusions by a Full Bench of the Commission in
a decision (Re Aluminium Industry (Comalco Bell Bay Companies) Award 1983 (1994) 56 IR 403; Print L7449) on the
use of individual contracts at the Bell Bay Aluminium Smelter (Comalco Aluminium Limited and the company operating
the Bell Bay smelter are both subsidiaries of CRA) at 442—
‘The establishment of conditions of employment at an enterprise level through a system of individual contracts
between a company and each of its employees is one at variance with our system of industrial relations, a
system which, since its inception, has been based upon collective processes as the means of providing terms and
conditions of employment at the workplace. The present IR Act is based on a system of collective regulation in
which registered organisations of employers and employees acting as parties principal are an integral part of the
collective processes which operate under the Act.
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The company’s actions in deliberately seeking to eliminate the role of the unions at the workplace through the
establishment of individual staff contracts, is inconsistent with the central role that registered organisations are
given under the IR Act, in the prevention and settlement of industrial disputes. The Commission has a statutory
obligation to encourage registered organisations (s.3(e)).’”
Section 3(e) of the Industrial Relations Act 1988 (Cth) in 1995 provided that one of the principal objects of the Act was to
provide a framework for the prevention and settlement of industrial disputes which promoted the economic prosperity and
welfare of the people of Australia by encouraging the organisation of representative bodies of employers and employees and
their registration under the Industrial Relations Act.
In relation to the 1972 Equal Pay Case the Full Bench held that the Equal Pay Principle was not raised in the Weipa case as
discrimination in terms of equal pay for work of equal value based on sex was not a complaint of the ACTU and the Unions.
The Full Bench however determined that the company’s actions in pursuit of its policy to pursue a system of industrial
relations exclusive of third party involvement constituted discrimination against employees wishing to retain and exercise their
collective bargaining rights. At page 180 the Full Bench held—
“This policy, we conclude, is unfair and discriminates against the award employees concerned based solely on their
choice to enter into collective bargaining through their respective union, rather than “negotiate” one to one on the basis of
the Company’s two party staff system. A policy which holds that employees who are members of unions must, as a group,
be discriminated against on the grounds that they wish to be represented by their union in collective bargaining, is
inconsistent with the Act.
The recent amendments made in the Reform Act have, as a central plank, a framework for collective bargaining between
parties to an industrial dispute and, as we have already concluded, the “present Act is based on a system of collective
regulation in which registered organisations of employers and employees acting as party principal are an integral/part of
the collective processes which operate under the Act”.
In their summary of conclusions the Full Bench in the Weipa case held at paragraphs 21 to 24—
“21.We are unable to agree to the Company’s submission that award employees, as a group, should be treated differently
in respect of remuneration and conditions of employment solely on the ground that the employees have chosen to
remain part of a collective, represented by their respective union.
22. This policy, we conclude, is unfair and discriminates against the award employees concerned based solely on their
choice to enter into collective bargaining through their respective union, rather than “negotiate” one to one on the
basis of the Company’s two party staff system. A policy which holds that employees who are members of unions
must, as a group, be discriminated against on the grounds that they wish to be represented by their union in
collective bargaining, is inconsistent with the Act.
23. While the facts and circumstances in this matter are different to those found by the Full Bench to exist in the Bell
Bay case, the effect created by the Company’s policy at Weipa is the same.
24. The Company’s policy is “inconsistent with the central role that registered unions are given under the IR Act in the
prevention and settlement of industrial disputes” and the implied obligations to bargain collectively in good faith.
There is a statutory obligation under the Act for the Commission to encourage the organisation of registered bodies
and facilitating the development of such organisations (s.3(e)).”
It is the view of the Commission that the Union has made out a case under Principal 10 that a new award should issue to
replace the Casino Award and the 2001 Agreement. The new award shall contain most of the terms and conditions of the
2001 Agreement.
We reject the Respondent’s argument that it cannot financially sustain the Union’s claim. The Respondent has already paid the
pay increase sought by the Union to the majority of its employees.
Whilst it is the case that the Act in this jurisdiction is different to the terms of the Industrial Relations Act 1988 that applied in
relation to the Weipa case in 1996, it is our view that the factual circumstances raised in that case are “on all fours” with this
matter. Whilst Mr Blyth points out on behalf of the Respondent the Act now recognises a stream of individual contracts in the
form of employer/employee agreements, in our view one must have regard to the principal objects set out in s.6 of the Act, in
particular Objects s.6(ab) and (ad) which provide—
“The principal objects of this Act are—
(ab)
to promote the principles of freedom of association and the right to organize; and
(ad)
to promote collective bargaining and to establish the primacy of collective agreements over individual
agreements;”
Regard must also be had to Object s.6(ca) which provides it is a principal object—
“(ca)
to provide a system of fair wages and conditions of employment;”
Whilst it may be appropriate to offer individual agreements which provide for different terms and conditions of work within a
workplace, it is our view that to simply offer a different legal instrument based solely on the grounds that employees have
chosen to remain part of a collective, represented by their respective Union, is unfair to employees in the enterprise and this
policy is inconsistent with Objects s.6(ab), (ad) and (ca). It is apparent from the evidence that all employees at Burswood carry
out the same work under the same conditions irrespective of whether they are covered by the 2001 Agreement or AWA 1. The
aforementioned objects together with Object s.6(af) are met by the making of an award substantially in the terms sought by the
Union. Object s.6(af) is restated in s.26(1)(d)(vi) which provides—
“In the exercise of its jurisdiction under this Act the Commission—
(d) shall take into consideration to the extent that it is relevant—
(vi)
the need to facilitate the efficient organization and performance of work according to the
needs of an industry and enterprises within it, balanced with fairness to the employees in the
industry and enterprises;”
The Commission has also had regard to s.26(1)(a) and (d)(iii) of the Act.
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The Commission is of the view that the Union’s claim for an across the board wage increase of 3.2% and a journey cover
clause should be included in the award based on equity. These conditions of employment are the same conditions that apply to
the majority of the Respondent’s employees who undertake the same work as those employees covered by the
2001 Agreement.
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The Commission is of the view that some of the clauses of the 2001 Agreement should be amended. Clause 37. – Right of
Entry in the 2001 Agreement shall be amended to provide that 24 hours notice be given to the Respondent when the Secretary
or any other duly accredited official of the Union intends to enter the Respondent’s premises. This reflects the current right of
entry requirements under s.49H of the Act and based on the evidence given by the Respondent in relation to this matter, the
Commission is of the view that this amendment is appropriate. Having regard to s.40B(1)(d) of the Act the Commission is of
the view that the following clauses of the 2001 Agreement require amendment—
(a) Clause 6(8)(a) – Minimum Wage – Apprentices
(b) Clause 10(2) – Contract of Service
(c) Clause 21 – Annual Leave
(d) Clause 29 – Time and Wage Records
(e) Clause 40 – Limitation of Work
95 Given the submissions made, the evidence given in these proceedings and s.26(1)(d)(vi) of the Act, and having regard to
s.40B(1)(d) of the Act, the Commission gives the parties liberty to apply in respect to—
(a) Developing a new classification structure in relation Security Officers, Door Attendant/Valet, Car Park Attendant,
Wardrobe services positions, Keno/Video positions and Storeperson/Cellarperson positions;
(b) Clause 40. – Resolution of Disputes;
(c) Traineeship provisions; and
(d) Clause 30 – Time and Wage Records
We are of the view that these are matters the parties should have further negotiations on as plainly changes in relation to these
issues are needed in the industry. We are not persuaded that any other changes to conditions sought by the Respondent should
be made. The Commission also gives the parties to the proposed award liberty to apply in respect of the following clauses in
the event the parties are of the view these clauses are discriminatory—
(a) Clause 8(1) – Junior Employees;
(b) Clause 36 – Under Rate Employees.
In all other respects the Commission is of the view that the application as lodged by the Union shall issue as a new award.
Operative Date
96 The Commission is of the view that the new award shall have an operative date of 10 July 2002, the date on which this
application was lodged in the Commission. The Commission is able to award a retrospective date of operation under s.39(3)(b)
of the Act if in the opinion of the Commission there are special circumstances that make it fair and right to do so, but an award
cannot issue beyond the date upon which the application leading to the making of the award was lodged in the Commission.
97 The Commission is of the view that it is fair and just to issue the award with a retrospective operative date as the majority of
employees employed by the Respondent have had the benefit of a 3.2% wage increase from at least 1 July 2002 and had access
to journey cover insurance from a much earlier date. In the circumstances, and having regard to equity, good conscience and
substantial merit, the operative date of 10 July 2002 shall apply to the award.
The new award is to be made in substitution of the 2001 Agreement and the Casino Award. An Order in these terms will now
issue.
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2002 WAIRC 07231
BURSWOOD ISLAND RESORT EMPLOYEES AWARD 2002
NO. A 4 OF 2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LIMITED, RESPONDENT
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
COMMISSIONER J L HARRISON
DELIVERED
TUESDAY, 17 DECEMBER 2002
FILE NO.
A 4 OF 2002
CITATION NO.
2002 WAIRC 07231
_________________________________________________________________________________________________________
Result
New award made.
Representation
Applicant
Mr J Welch
Respondent
Mr G Blyth (as Agent)
_________________________________________________________________________________________________________
1

Supplementary Reasons for Decision
After hearing from the parties at a speaking to the minutes in this matter the Commission has determined it will make the
following changes to the proposed Burswood Island Resort Employees Award.
(a)
In relation to Clause 1. – Title, it is submitted on behalf of the Respondent that the relevant area of land should be
described as Burswood International Resort Casino, rather than the Burswood Island Resort. Although the
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reference to “Island” has been made in previous awards and industrial agreements made by this Commission,
apparently that title is a misnomer and the entire area occupied by the Resort, including the Burswood Dome and
other areas of land is known as, and is more accurately described as, the Burswood International Resort Casino.
On the basis of this information, the Commission has determined it should reflect the change sought by the
Respondent in Clause 1. of the award and in the name of the award.
(b)
The minute of proposed order provided that an order would be made by the Commission to cancel the Burswood
Island Resort Employees Award A 23 and A 25 of 1985. The Respondent contends that such an order is beyond
power (see Building Trades Association Unions v Master Builders’ Association (1977) 57 WAIG 1504). Section
40 of the Industrial Relations Act 1979 (“the Act”) sets out the pre-conditions for the exercise of the power to
vary or cancel an award. Section 40 provides—
“(1) Subject to subsections (2), (3) and (4) and to sections 29A and 38, the Commission may by order at any
time vary an award.
(2) An application to the Commission to vary an award may be made by any organization or association
named as a party to the award or employer bound by the award.
(3) Where an award or any provision thereof is limited as to its duration the Commission —
(a) may, subject to such conditions as it considers fit, reserve to any party to the award liberty to apply
to vary the award or that provision, as the case may be;
(b) shall not, within the specified term, vary the award or that provision, as the case may be, unless and
to the extent that —
(i) it is satisfied that, by reason of circumstances which have arisen since the time at which the
specified term was fixed, it would be inequitable and unjust not to do so;
(ii) on an application made under paragraph (a), it is satisfied that it is fair and right so to do; or
(iii) the parties to the award agree that the award or provision should be varied;
and
(c) may within the specified term cancel the award if the parties to the award agree that it be cancelled.
(4) Section 39 applies, with such modifications as are necessary, to and in relation to an order made under this
section.”
It is apparent from s.40(3)(c) of the Act that the Commission can only cancel an award within the specified term
of an award and where the parties to an award agree. Consequently the Commission agrees that it has no power
to cancel Award A 23 and A 25 of 1985. As it is intended that the new award is to replace and supersede Award
A 23 and A 25 of 1985, for practical purposes Award A 23 and A 25 of 1985 will have no effect.
(c)
The Respondent contends that in making the decision to make an award containing most of the terms and
conditions of the 2001 agreement, the Commission should include a no extra claims clause. It is our view that
such a clause should not be included in the award. Firstly there was no submission made on behalf of the
Respondent at the hearing of this matter prior to the speaking to the minutes that such a clause should be
included in the event that the Commission was to make an award in the terms sought by the Union. Secondly it
is our view that such a clause would not be appropriate for the purposes of the award in any event.
2
A submission was made on behalf of the Union that the clause proposed by the Union and contained in Clause 38 of the minute
of proposed order is contrary to the powers of entry under the Division 2G of the Act. In particular, the power of entry is
qualified by the words in Clause 38(1) ‘but shall not in any way interfere with the work so being performed’ is contrary to
Division 2G. Further that the words in Clause 38(3) which provide that ‘Such officials shall not, without permission of the
employer, interview employees at any time other than recognised meal or rest breaks.’ is also inconsistent with the powers of
entry under Division 2G of the Act. The Commission is of the view that the amendments sought by the Union should not be
made. Firstly, this issue was not raised by the Union prior to the speaking to the minutes. Secondly, the Commission is prima
facie not persuaded that the provisions which are objected to by the Union are inconsistent with the power of entry under
Division 2G of the Act.
_________
2002 WAIRC 07232
BURSWOOD INTERNATIONAL RESORT CASINO EMPLOYEES AWARD 2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LIMITED, RESPONDENT
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
COMMISSIONER J L HARRISON
DATE OF ORDER
TUESDAY, 17 DECEMBER 2002
FILE NO.
A 4 OF 2002
CITATION NO.
2002 WAIRC 07232
_________________________________________________________________________________________________________
Result

New award made in substitution of the Burswood International Resort Casino Employees’ Industrial
Agreement 2001 AG 169 of 2001 and the Burswood Island Resort Employees Award A 23 and A
25 of 1985.

Representation
Applicant
Mr J Welch & Mr D Kelly
Respondent
Mr G Blyth (as Agent)
_________________________________________________________________________________________________________
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Order
HAVING heard Mr J Welch and Mr D Kelly on behalf of the Applicant and Mr G Blyth on behalf of the Respondent, the
Commission in Court Session, pursuant to the powers conferred on it under the Industrial Relations Act, 1979—
(1)
HEREBY makes the Burswood International Resort Casino Employees Award 2002 in terms of the schedule
attached hereto; and
(2)
ORDERS that the Burswood International Resort Casino Employees’ Industrial Agreement 2001 AG 169 of
2001 be and is hereby cancelled.
(Sgd.) S. WOOD,
[L.S.]
Commission in Court Session.

SCHEDULE
1. - TITLE
This Award shall be known as the Burswood International Resort Casino Employees Award 2002 and shall replace and supersede
the Burswood Island Resort Employees Award, No. A 23 and A 25 of 1985 as varied and the Burswood International Resort Casino
Employees Industrial Agreement 2001 insofar as the area of land occupied by the Burswood International Resort Casino in the
State of Western Australia.
2. - ARRANGEMENT
1.
Title
2.
Arrangement
3.
Scope and Parties Bound
4.
Term
5.
Wages
6.
Minimum Wage – Adult Wage
7.
Arbitrated Safety Net Adjustment Offset
8.
Junior Employees
9.
Apprentices
10.
Definitions
11.
Contract of Service
12.
Hours
13.
Additional Rates for Ordinary Hours
14.
Overtime
15.
Casual Employees
16.
Part-time Employees
17.
Meal and Rest Breaks
18.
Meal Money
19.
Sick Leave
20.
Bereavement Leave
21.
Public Holidays
22.
Annual Leave
23.
Long Service Leave
24.
Payment of Wages
25.
Bar Work
26.
Higher Duties
27.
Uniforms and Laundering
28.
Protective Clothing
29.
Employees’ Equipment
30.
Time and Wage Records
31.
Roster
32.
Change and Restrooms
33.
First Aid
34.
Union Notices
35.
Union Delegates and Meetings
36.
Under Rate Employees
37.
Breakdowns or Stoppages
38.
Right of Entry
39.
Breakages
40.
Resolution of Disputes
41.
Limitation of Work
42.
Travelling Facilities
43.
Parental Leave
44.
Superannuation
45.
Jury Duty
46.
Journey Cover
47.
Liberty to Apply
48
Parties to the Award
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3. - SCOPE AND PARTIES BOUND
This Award shall be binding upon all employees employed by Burswood Resort (Management) Limited and any successor,
assignee or transmittee of the Burswood Resort (Management) Limited in its capacity as Manager of the Burswood Property Trust
in the callings described in Clause 5. – Wages of this Award.
4. – TERM
The term of this Award shall be for the period commencing on the first pay period after 10 July 2002 until 30 June 2003.

(1)

5. - WAGES
The following tables as listed hereunder shall specify the minimum fortnightly rate of wage payable to employees covered
by this Award.
$ Per
Fortnight
A.
FOOD & BEVERAGE
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.

Bar Attendant (Grade 1)
Bar Attendant (Grade 2)
Head Bar Attendant
Cellarperson
Waiter/Waitress
Steward/Stewardess
Head Waiter/Waitress
Head Steward/Stewardess
Snack-Bar Attendant
Bar Useful
Host/Hostess

B

HOUSE

1.
2.
3.
4.

Housekeeper
Porter
Room Attendant
Timekeeper

C.

KITCHEN

1.
2.
3.
4.
5.
6.
7.

Chef
Qualified Cook
Cook Employed Alone
Breakfast and/or Other Cook
Kitchen Hand
Qualified Butcher
Other Butcher

D.

MISCELLANEOUS

1.
2.
3.
4.
5.
6.
7.
8.
9.
10
11.
12.
13.
14.
15.
16.

Cafeteria Attendant (Grade 1)
Cafeteria Attendant (Grade 2)
Commissionaire
Valet/Carparking Attendant
Storeperson
Laundry Attendant (Grade 1)
Laundry Attendant (Grade 2)
Cleaner
Gardener
Qualified Gardener
Groundsperson
General Hand
Seamstress
Wardrobe Attendant
Guest Services Officer
Cashier

969.50
986.70
1046.80
991.70
949.70
949.70
1025.60
1025.60
949.70
941.50
1025.60

1046.80
941.50
941.50
969.50

1096.40
1025.60
971.00
961.60
941.50
1025.60
993.40

949.70
961.60
941.50
941.50
961.60
941.50
963.60
941.50
941.50
1128.90
941.50
941.50
1031.70
941.50
1025.60
969.50
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In-Charge Rates
An employee who is appointed and placed in charge of other employees shall be paid the following rates in
addition to the employee’s ordinary time rate of pay—

(i)
(ii)
(iii)
(iv)

(b)

83 W.A.I.G.

if placed in charge of less than 6 employees
if placed in charge of 6-10 employees
if placed in charge of 11-20 employees
if placed in charge of more than 20 employees

$ Per Fortnight
23.20
31.30
36.30
60.70

Provided that these additional rates shall not be payable to any employee employed in the classifications of
Chef, Housekeeper, Head Waiter, Head Waitress, Head Steward, Head Stewardess, Head Bar Attendant and
Casino Operations Employees.
Service Payments
In addition to the wage rates prescribed in Sections A, B, C and D of this sub-clause, all employees (other than
Apprentices) employed on a full-time or part-time basis, shall be paid Service Payments at the following rates—
$ Per Fortnight
After 1 year of service
18.10
After 2 years of service
27.80
After 3 years and subsequent years of service
37.20

E.

CASINO OPERATIONS

1.

Croupier/dealer

$ Per Fortnight

On commencement
On completion 3 months probation
On completion 12 months service
On completion 18 months service
On completion 24 months service and thereafter
2.

946.20
1228.50
1254.00
1279.90
1305.80

Inspector
On commencement
On completion 12 months service
On completion 24 months service
On completion 48 months service and thereafter

1338.30
1364.40
1416.80
1443.10

3.

Keno runner

946.20

4.

Keno Operator
On commencement
On completion 3 months probation
On completion 12 months service
On completion 24 months service and thereafter

5.

Video Attendant
On commencement
On completion 3 months probation
On completion 12 months service
On completion 24 months service and thereafter

6.

946.20
1048.30
1095.70
1140.30

946.20
1048.30
1095.70
1140.30

Count Team
On commencement
On completion 3 months probation
On completion 12 months service
On completion 24 months service and thereafter

946.20
1048.30
1095.70
1140.30
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$ Per Fortnight

7.

Change Booth Cashier
On commencement
On completion 3 months probation
On completion 12 months service
On completion 24 months service and thereafter

8.

Main Cage Cashier
On commencement
On completion 12 months service
On completion 24 months service
On completion 48 months service and thereafter

9.

1312.80
1338.30
1416.80
1443.10

Security Officer
On commencement
On completion 3 months probation
On completion 12 months service
On completion 24 months service
On completion 48 months service and thereafter

(2)

1312.80
1338.30
1416.80
1443.10

Camera Surveillance Operator
On commencement
On completion 12 months service
On completion 24 months service
On completion 48 months service and thereafter

10.

946.20
1048.30
1095.70
1140.30

1051.00
1105.20
1162.30
1254.00
1279.20

Provided that an employee appointed as a Senior Security Officer shall, in addition to the appropriate Security
Officers’ rate receive an additional payment of $55.70 per fortnight from the date of operation of this Award.
Notwithstanding the provisions contained in Section E of this subclause, employees engaged as a security
officer on a casual contract of service in accordance with the provisions of Clause 15. – Casual Employees of
this Award shall move successively from their “on commencement” wage increment to the next wage increment
as follows—
After 494 hours, but in either event not before three months of service and not later than six months of service;
and thereafter
After 1976 hours, but in any event not before 12 months of service and not later than 24 months of service; and
thereafter
After 3952 hours, but in either event not before 24 months of service and not later than 48 months of service;
and thereafter
After 7904 hours, but in either event not before 48 months of service and not later than 96 months of service.
Classifications
(a)
“Bar Attendant – Grade 1” shall be an employee over the age of 18 years who serves liquor for sale from behind
a bar counter, and shall include an employee employed in the sale of liquor from a bottle department.
(b)
“Bar Attendant – Grade 2” shall be an employee over the age of 18 years who, in addition to performing the
normal duties of a “Bar Attendant – Grade 1” as defined in (a) hereof, shall be required by the Employer to have
a knowledge of the preparation and/or mixing of drinks and where necessary carry out such duties.
(c)
“Qualified Butcher” shall be a butcher who has completed a trade test at a recognised school or college
acceptable to the Employer.
(d)
“Cafeteria Attendant – Grade 1” shall be an employee serving and/or receiving money from employees for
snacks or meals.
(e)
“Cafeteria Attendant – Grade 2” shall be an employee who, in addition to the duties of a “Cafeteria Attendant –
Grade 1”, assists in the preparation of snacks and meals served to employees.
(f)
“Cellarperson” shall be an employee employed in charge of, or responsible for, the contents of a cellar or liquor
store.
(g)
“Cleaner” shall be an employee who does general cleaning duties in or about the Resort complex.
(h)
“Chef” shall be an employee appointed as such and shall be an employee who is a “Qualified Cook” (as defined
in paragraph (i) of this subclause).
(i)
“Qualified Cook” shall be an employee who has completed and can produce appropriate documentary evidence
to the Employer to the effect that he or she has successfully completed an apprenticeship in cooking at an
approved or recognised school or college, or who can provide documentary evidence of having served at least
6 years in Her Majesty’s Armed Forces in the classification of Cook.
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(j)
(k)
(l)
(m)
(n)
(o)
(p)
(q)
(r)
(s)
(t)
(u)
(v)
(w)
(x)
(y)
(z)
(aa)
(ab)
(ac)
(ad)
(ae)
(af)

(ag)
(ah)

(ai)
(aj)
(ak)
(al)
(am)

(1)
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“Breakfast Cook” shall be an employee (other than a Chef, Qualified Cook or Cook Employed Alone) who is
responsible for the preparation of breakfasts.
“Other Cook” shall be an employee who assists in the cooking and preparing of meals.
“Cook Employed Alone” shall be an employee who is employed when no other cook is employed during their
shift.
“Gardener” shall be an employee required to carry out duties incidental to the maintenance of gardens and the
surrounds at the Resort and who may be required to carry out other duties but shall not include greenkeeping
staff or other persons who have completed a trade or recognised course in horticulture.
“Qualified Gardener” shall be a gardener who has completed a suitable course in horticulture at a recognised
school or college acceptable to the Employer.
“General Hand” shall be an employee engaged to perform general duties in and around the Resort but not
including cooking, waiting, dispensing of liquor or other specialised functions.
“Housekeeper” shall be an employee who is required by the Employer to be in charge of Room Attendants
and/or other employees.
“Snack Bar Attendant” shall be an employee serving and/or receiving money from the public for snacks or
meals.
“Head Waiter, Head Waitress, Head Steward or Head Stewardess” shall be an employee required by the
Employer to be in charge of other Waiters, Waitresses, Stewards or Stewardesses.
“Head Bar Attendant” shall be a Grade 2 Bar Attendant required by the Employer to be in charge of other Bar
Attendants.
“Laundry Attendant – Grade 1” shall be an employee required to launder, wash, clean, dry clean, and maintain
Employer uniforms and other items.
“Laundry Attendant - Grade 2” shall be an employee required to operate specialised equipment in the process of
maintaining and dry cleaning Employer uniforms and other items.
“Room Attendant” shall be an employee required to clean and service resort residential accommodation.
“Wardrobe Attendant” shall be an employee who receives, distributes and maintains employee clothing,
uniforms and equipment.
“Waiter or Waitress” shall be an employee who attends to the needs of other guests at a table and/or performs
room service duties.
“Guest Services Officer” shall be a person who attends to the needs of patrons including providing information
and conducting tours.
“Storeperson” shall be a person employed in charge of and/or responsible for the contents of a store not being a
place where alcoholic beverages or liquors are kept.
“Bar Useful” shall be an employee required to perform duties associated with bar and waiting work. Such duties
include the wiping of tables or bar tops, collection of glasses or plates and the cleaning of bar mats or other
general duties of a similar nature.
“Change Booth Cashier” shall be an employee responsible for the use of and accounting for change and/or
being responsible for machine payouts.
“Main Cage Cashier” shall be an employee responsible for the receiving, disbursing, reconciling and controlling
receipt and issue of gaming chips to gaming tables from the Casino Cage and for exchanging chips for currency
from players reconciling and controlling their own float and for recording all transactions therein.
“Count Team” shall be employees responsible for the conduct of a full count of monies received via gaming
table drop boxes and the recording of these monies.
“Croupier/Dealer” shall be an employee required to deal one or more particular games to a required standard.
“Inspector” shall be an employee who is responsible for supervising a particular game or number of games so as
to ensure that correct procedures and standards are observed by croupiers/dealers. Provided that the number of
games supervised shall be at the absolute discretion of the Employer having full regard to requirements of the
Casino Control Act 1984 as amended and regulations thereto. Such employee shall also be responsible for
attempting to settle minor disputes and to guide or liaise with croupier/dealers in the performance of their duties.
“Keno Operator” shall be an employee responsible for receiving keno tickets and fees from keno patrons and
keno runners, and to conduct keno games.
“Keno runner” shall be an employee responsible for collecting keno tickets and fees from patrons in various
parts of the complex and deliver to the keno game.
“Security Officer” shall be an employee engaged to enforce dress, behaviour and entry requirements at the
Resort, and to carry out routine security functions throughout the Resort.
“Senior Security Officer” shall be an employee who is appointed as such and is responsible for the enforcement
of such security measures throughout the Resort as may be directed from time to time.
“Video Attendant” shall be an employee responsible for explaining the workings of video machines to patrons
and to assist with change for customers at machines
“Camera Surveillance Operator” shall be an employee who monitors the operations of the gaming tables by
remote observation including the use of electronic equipment.
“Valet/Carparking Attendant” shall be an employee engaged in and around the Resort in the direction and/or
parking of vehicles.

6. - MINIMUM WAGE – ADULT WAGE
Notwithstanding the terms of this Award no adult employee shall be paid less than the Minimum Adult Award Wage
unless otherwise provided by this clause.
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(2)

The Minimum Adult Award Wage for full-time adult employees is $431.40 per week payable from the beginning of the
first pay period commencing on or after 1 August 2002.
(3)
The Minimum Adult Award Wage of $431.40 per week is deemed to include all arbitrated safety net adjustments from
State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part-time employees shall not be paid less than prorata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision
to the Minimum Adult Award Wage of $431.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the minimum
award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in
relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
(8)
(a)
an apprentice, twenty one years of age or over, shall not be paid less than the minimum weekly rate of pay for
an employee 21 years of age or more as prescribed by the Minimum Conditions of Employment Act, 1993 or
any minimum weekly rate of pay set for apprentices under Sub-Division 2 – minimum weekly rates of pay of
the Industrial Relations Act as the ordinary rate of pay in respect of the ordinary hours of work prescribed by
this Award.
(b)
Where the said rate of pay is applicable the same rate shall be payable on holidays, during annual leave, sick
leave, long service leave and any other leave prescribed by this Award.
(c)
Notwithstanding the foregoing, where in this Award an additional rate is prescribed for any work as a
percentage, fraction or multiple of the ordinary rate of pay, it shall be calculated upon the rate prescribed in this
Award for the classification in which the employee is employed.
(9)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2002 State Wage
Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any equivalent
amount in rates of pay received by employees whose wages and conditions of employment are regulated by this award
which are above the wage rates prescribed in the award. Such above award payments include wages payable pursuant to
enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over award
arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
7. – ARBITRATED SAFETY NET ADJUSTMENT OFFSET
The rates of pay in this Award include the arbitrated safety net adjustment payable under the State Wage Case 2002 decision. This
arbitrated safety net adjustment may be offset against any equivalent amount in rates of pay received by employees whose wages
and conditions of employment are regulated by this Award which are above the wage rates prescribed in the award. Such above
award payments include wages payable pursuant to certified agreements, currently operating enterprise flexibility agreements,
Australian workplace agreements, award variations to give effect to enterprise agreements and overaward arrangements. Absorption
which is contrary to the terms of an agreement is not required. Increases made under previous State Wage Case principles or under
the current Statement of Principles, excepting those resulting from enterprise agreements, are not to be used to offset arbitrated
safety net adjustments.
Notwithstanding the provisions of this Award, no employee (including an apprentice), twenty-one years of age or over shall be paid
less than the minimum rates prescribed by the Minimum Conditions of Employment Act, 1993 as his/her ordinary rate of pay in
respect of the ordinary hours of work prescribed by this Award, but that minimum rate of pay does not apply where the ordinary
time rate of pay including any part thereof payable in addition to the award rate is not less than such minimum rates.
Where the said minimum rate of pay is applicable the same rate shall be payable on holidays, during annual leave, sick leave, long
service leave and any other leave prescribed by this Award.
Notwithstanding the foregoing, where in this Award an additional rate is prescribed for any work as a percentage, fraction or
multiple of the ordinary rate of pay, it shall be calculated upon the rate prescribed in this Award for the classification in which the
employee is employed.
8. - JUNIOR EMPLOYEES
(1)
Subject to the Liquor Licensing Act 1988, and the Casino Control Act, employees under the age of 19 years may be
employed as junior employees in any of the occupations covered by this agreement, other than an apprenticeship trade, in
the proportion of one junior to every two, or fraction of two, adult employees employed in the same occupation, provided
that this ratio may be altered by written agreement between the Employer and the Union. Provided further, that no junior
female employee under the age of 18 years shall be employed in the classification of Room Attendant.
(2)
The minimum fortnightly rates of wages for work in ordinary time to be paid to junior employees shall be as follows—

Under 18 years of age
Between 18 and 19 years of age
At 19 years of age

Percentage of the Lowest Adult
Male or Female Total Rate
%
70
80
Full Adult Wages

Provided that any junior employee employed in the classifications of Bar Attendant or Cellarperson shall be paid full
adult rates.
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9. – APPRENTICES
The provisions of the Industrial Training (Apprenticeship Training) Regulations 1981 made under the Industrial Training
Act 1975, are hereby incorporated in and form part of this clause.
Apprentices may be taken in the ratio of one Apprentice for every two or fraction of two (the fraction being not less than
one) tradesperson.
An Apprentice shall be paid a percentage of the rate appropriate to a “Qualified Cook”, or “Qualified Butcher” as the case
may be in accordance with the following scale—
(a)
Four Year Term
%
1st year
2nd year
3rd year
4th year
(b)

(c)

(4)
(5)
(6)
(7)
(8)
(1)
(2)

42
55
75
88

Three Year Term
1st year
2nd year
3rd year

(2)
(3)

42
55
75
88

Three and a Half Year Term
First six months
Next year
Next following year
Final year

(1)

83 W.A.I.G.

55
75
88

10. – DEFINITIONS
“Employer” shall mean Burswood Resort (Management) Limited in its capacity as Manager of the Burswood Property
Trust.
“Union” shall mean the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch.
“Daily Spread of Shift” shall mean the time which elapses from the employee’s actual starting time to the employee’s
actual finishing time for the day or shift.
“Ordinary Time Rate” shall mean all rates of pay referred to in Clause 5. – Wages of this Award, as varied from time to
time.
“Rostered Fortnight” shall mean those ordinary hours the employee is rostered to work within any given pay fortnight.
“Casino Operations” shall mean persons employed in the classifications of Change Booth Cashier, Main Cage Cashier,
Croupier/Dealer, Inspector, Keno Operator/Runner, Count Team, Video Attendant, Camera Surveillance Operator and
Security Officer.
“Rostered Day Off” shall mean any period of twenty-four continuous hours off work between the completion of the
employee’s last rostered ordinary shift of work and the commencement of the employee’s next rostered ordinary shift of
work.
“Casino Control Act” shall mean the Casino Control Act, 1984 (WA).
11. - CONTRACT OF SERVICE
Except for casual and probationary employees, the contract of service shall be on a fortnightly basis.
Notice of Termination by Company
(a)
In order to terminate the employment of an employee (other than a casual employee) the company shall give the
employee the following notice—
Period of Continuous Service
Period of Notice

(b)
(c)
(d)
(e)

Less than 1 year
1 week
1 year but less than 3 years
2 weeks
3 years but less than 5 years
3 weeks
5 years and over
4 weeks
An employee who at the time of being given notice is over 45 years of age and who at the date of termination
has completed two years’ continuous service with the company, shall be entitled to one week’s notice in
addition to the notice prescribed in paragraph (a) of this subclause.
Payment in lieu of the notice prescribed in paragraphs (a) and (b) of this subclause shall be made if the
appropriate notice period is not given. Provided that employment may be terminated by part of the period of
notice specified and part payment in lieu thereof.
In calculating any payment in lieu of notice the company shall pay the employee the ordinary wages for the
period of notice had the employment not been terminated.
The period of notice in this subclause shall not apply in the case of casual employees, apprentices or employees
engaged for a specific period of time or for a specific task or tasks.

83 W.A.I.G.
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(f)

(3)

(4)

(5)

(6)
(7)
(8)

(9)

(1)

For the purpose of this clause continuity of service shall not be broken on account of—
(i)
any interruption or termination of the employment by the company if such interruption or termination
has been made merely with the intention of avoiding obligations hereunder in respect of leave of
absence;
(ii)
any absence from work on account of personal sickness or accident for which an employee is entitled
to claim sick pay as prescribed by this award or on account of leave lawfully granted by the company;
or
(iii)
any absence with reasonable cause, proof whereof shall be upon the employee;
Provided that in the calculation of continuous service under this subclause any time in respect of which an
employee is absent from work except time for which an employee is entitled to claim annual leave, sick pay,
long service leave and public holidays as prescribed by this award shall not count as time worked.
Notice of Termination by Employee
(a)
The notice of termination required to be given by an employee shall be the same as that required of the
company, save and except that there shall be no additional notice based on the age of the employee concerned.
(b)
If an employee fails to give the required notice or having given, or been given, such notice leaves before the
notice expires, the employee forfeits the entitlement to any moneys owing to the employee under this award
except to the extent that those moneys exceed the ordinary wages for the required period of notice.
Upon commencement of employment, an employee will be subject to a probationary period of three months. The purpose
of the probationary period is to enable the Employer to assess the suitability of the employee for permanent employment,
and to allow the employee to assess whether he/she wishes to become a permanent employee of the Employer. At any
time prior to the expiry of the probationary period, the Employer or the employee may terminate the employment
relationship and the contract of employment on one week’s notice to the other party, or by payment or forfeiture of one
week’s pay (as the case may be) in lieu of such notice.
(a)
For the purposes of this clause the terms “one week’s notice” and “two weeks’ notice” shall mean those
ordinary hours rostered to work in any given rostered week or fortnight respectively, provided that the period
shall not include the shift in which the notice is given.
(b)
The terms “one week’s pay” and “two weeks’ pay” shall mean, respectively, 38 and 76 hours’ wages paid at the
ordinary time rates, provided that in the case of a part-time employee “one week’s pay” and “two weeks’ pay”
shall mean the number of hours the employee would have normally worked in that particular week or fortnight
(as the case may be) calculated at the ordinary hourly rate for part-time employees.
Nothing in this clause shall affect the right of the Employer to dismiss any employee without notice for misconduct and in
such cases, wages shall be paid up to the time of dismissal only.
The Employer may direct an employee to carry out such duties as are within the limits of the employee’s skills,
competence and training.
(a)
Notwithstanding the fact that an employee is usually engaged to work in a particular classification (“the
principal classification”), he/she may agree to work on a casual basis in a different classification, provided the
employee is capable of performing the duties of that classification, and subject to any restrictions provided for
in the Casino Control Act.
(b)
An employee cannot agree to so work on such a casual basis at any time—
(i)
when he/she is, or will be, rostered to work in their principal classification;
(ii)
when he/she is, or will be, required to work overtime in terms of this Award.
(c)
An employee engaged under this clause is entitled to a minimum break of 8 hours between the completion of
the engagement and the commencement of their next rostered shift.
(d)
Despite an employee’s agreement to so work on such a casual basis, the Employer shall, in its sole discretion,
decide whether the employee is to so work, and when the employee may so work.
(e)
Should an employee so work on such a casual basis, he/she shall be remunerated in accordance with the
classification in which he/she is engaged to so work and not in accordance with their principal classification.
(f)
Each occasion on which an employee so performs casual work shall be deemed to be a separate and distinct
contract of employment between the employee and the Employer and no continuing rights and obligations will
arise between the employee and the Employer as a consequence of an employee so performing such work on
one or more occasions.
(g)
The provisions of Clause 15. - Casual Employees of this Award shall apply to any work performed by an
employee in terms of this sub-clause.
(h)
This clause is not designed to avoid overtime obligations and does not therefore disadvantage other employees.
(a)
Should an employee fail to report for work for three consecutive shifts and not make contact with their
department to explain their absence, the Employer may send a letter to the last known address of the employee,
and request that the employee contact the Employer within a specified period of time regarding their absence
from work.
(b)
Should the employee make contact with the Employer within the required period with a reasonable explanation
for their absence, they shall, upon their return to work, be subject to the Employer’s normal disciplinary
procedures regarding their period of unauthorised absence.
(c)
Should the employee fail to make contact with the Employer within the required period with a reasonable
explanation for their absence, or should the employee not have a reasonable explanation for their absence, the
Employer may terminate the employee’s services.
(a)
(b)

12. – HOURS
Subject to this clause and except as provided elsewhere in this Award, the ordinary hours of work shall be
76 per fortnight.
The ordinary hours of work shall be exclusive of meal breaks and be so rostered that an employee shall not be
required to commence work on more than 10 shifts in each fortnight.
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(c)

(2)

(1)

(2)

(1)

(2)

(3)
(4)

(1)
(2)

Each ordinary hour’s work period shall not be less than 4 nor more than 10 ordinary hours, and shall be worked
within a spread of shift not exceeding 12 hours.
(d)
Where an ordinary hour’s work period commences prior to midnight on any day and finishes in the early hours
of the next day, that work period shall be deemed to have been worked on the day upon which the ordinary
hour’s work period commenced. Provided, however, that the employee shall be paid the appropriate additional
rates provided by Clause 13. – Additional Rates for Ordinary Hours of this Award or Clause 21. – Public
Holidays of this Award according to the actual hours worked in that work period.
(e)
The roster for each employee shall provide for a minimum of 10 consecutive hours’ break between the finish of
ordinary hours on one shift and the commencement of ordinary hours on the following shift. In the case of a
change in shift at the employee’s request or a changeover of roster, 8 consecutive hours shall be substituted for
10 hours.
The Employer shall have the right to roster the ordinary hours of work for each employee according to the needs of the
business, but where the proposed rostered hours of work are to include more than 4 shifts of 10 ordinary hours’ duration,
the Employer shall seek the agreement of each employee.
Provided that once agreement is given by the employee, such agreement is to remain unchanged during the course of
employment with the Employer.
13. - ADDITIONAL RATES FOR ORDINARY HOURS
An employee who is rostered to work any of the employee’s ordinary hours prior to 7.00am or after 7.00pm, Monday to
Friday, both inclusive shall, in addition to the employee’s ordinary time rate of pay, be entitled to, from the date of
operation of this Award and for the period of the Award, an allowance of $1.24 per hour or part thereof for time worked
during such hours.
(a)
All ordinary hours worked between midnight Friday and midnight Saturday shall be paid at the rate of time and
one half.
(b)
All ordinary hours worked between midnight Saturday and midnight Sunday shall be paid at the rate of time and
three-quarters, provided that those employees employed in the classifications of Bar Attendant and Head Bar
Attendant shall be paid at the rate of double time.
(c)
Any employee who is required to work any of the employee’s ordinary hours on any day in more than one
period, other than for meal breaks as prescribed in Clause 17. – Meal and Rest Breaks of this Award, shall be
paid an allowance of $1.83 per day for such broken work period worked.
(d)
Where a Cleaner is rostered to perform normal duties within the recognised Casino, International Room,
Convention Centre or Burswood Dome restroom facilities, and such duties include work of an unusually
unsavoury or unhygienic nature, such employee shall, in addition to the employee’s ordinary time rate of pay be
paid a flat allowance of $5.75 per shift from the date of operation of this Award.
(e)
Where a Laundry Attendant is rostered to perform duties of an unusually unsavoury or unhygienic nature, the
employee shall, in addition to the ordinary time rate of pay, be paid a flat allowance of $5.75 per shift from the
date of operation of this Award.
14. – OVERTIME
Overtime shall mean all work performed outside of the rostered ordinary hours of work or outside the daily spread of shift
and shall be paid at the following rates—
(a)
Monday to Friday, both inclusive, time and one half for the first two hours and double time thereafter.
(b)
Between midnight Friday and midnight Sunday, double time for all hours worked.
(c)
For all work performed on an employee’s rostered day off, double time with a minimum payment as for
4 hours’ work (but subject to paragraph (d) of this subclause, provided that such 4 hour minimum shall not
apply where the overtime is continuous with the previous day’s duty.
(d)
Should an employee be required by the Employer to attend a departmental meeting or a training course on their
rostered day off, they will be paid double time for a minimum period of 2 hours.
(a)
An employee working overtime shall be entitled to a 10 consecutive hours’ break between the time they finish
the overtime and the commencement of the employee’s ordinary hours in the next rostered shift.
(b)
Where an employee after having left work for the day, is recalled to work by the Employer prior to the
commencement of the employee’s next rostered ordinary shift, the employee shall be paid for all work
performed at the rate of double time with a minimum payment as for 3 hours’ work. Provided that these
provisions shall not apply in the case of any hours which are worked immediately prior to and continuously
with an employee’s commencement of the employee’s ordinary hours in the next rostered shift.
(c)
An employee (other than a casual employee) who as a result of working overtime between the termination of
one ordinary hour’s shift and the commencement of the next ordinary hour’s shift has not had at least
10 consecutive hours off duty between those times, shall not be requested to attend work after the completion of
such overtime until he/she has had 10 consecutive hours off duty without loss of pay for ordinary working time
occurring during such absence.
(d)
If, on the instruction of the Employer, an employee resumes or continues work without having had
10 consecutive hours off duty as provided in paragraph (c) of this subclause, he/she shall be paid at double time
until released from duty for such period. The employee shall then be entitled to be absent for a period of
10 consecutive hours off duty without loss of pay for ordinary working time occurring during such absence.
All time worked by an employee (not being a casual employee) as overtime as aforesaid shall be paid for at the rates
referred to in this clause on the basis that each shift worked shall stand alone.
Provided that the Employer may require any employee to work reasonable overtime at overtime rates and such employee
shall work in accordance with such provisions.
15. - CASUAL EMPLOYEES
A casual employee shall mean an employee engaged on an hourly contract of service and includes an employee under
sub-clause (8) of Clause 11. – Contract of Service of this Award.
Casual employees shall be engaged for a minimum period of two consecutive hours on each occasion required.
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(4)

(1)
(2)
(3)
(1)

(2)

(3)
(4)
(5)

(1)

(1)

(2)

(a)
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Casual employees shall be paid at the rate of time and one half for all hours worked, provided that this rate shall
increase to double time for employees employed in the classifications of Bar Attendant and Head Bar Attendant
and time and three-quarters for all other employees for all work performed on a Sunday, and to double time and
one half for all work performed on the holidays referred to in paragraph (a) of sub-clause (1) of Clause 21. –
Public Holidays of this Award.
(b)
“Time” as referred to above shall be 1/76th of the fortnightly rate of pay for the classification as prescribed in
Clause 5. – Wages of this Award.
The provisions of Clause 13. – Additional Rates for Ordinary Hours, Clause 19. – Sick Leave, Clause 21. – Public
Holidays (except insofar as sub-clause (1) relates to sub-clause (3) of this clause), Clause 22. – Annual Leave and Clause
45. – Jury Duty shall not apply to a casual employee.
16. - PART-TIME EMPLOYEES
A part-time employee shall mean an employee who, subject to the provisions of Clause 12. – Hours of this Award,
regularly works less than 76 hours each fortnight.
A part-time employee shall receive payment for wages, annual leave, holidays, bereavement leave and sick leave on a
pro-rata basis in the same proportion as the number of hours regularly worked each fortnight bears to 76 hours.
A part-time employee shall be guaranteed a minimum of 20 ordinary hours per fortnight.
17. - MEAL AND REST BREAKS
(a)
Each employee other than those employed in the classifications of Inspector and Croupier/Dealer shall be
entitled to an unpaid meal break of not less than 30 minutes nor more than 60 minutes which shall commence
after completing not less than one hour 30 minutes and not more than 6 hours of any rostered shift. Provided
that where it is not possible to grant the meal break during the above prescribed period, the said meal break shall
be treated as time worked and the employee shall, in addition to ordinary time rates, be paid 50 per cent of the
ordinary hourly rate applying to such employee, until such time as the employee is released for a meal, or until
the completion of the rostered shift, whichever is the sooner.
(b)
The provisions of paragraph (a) of this sub-clause, as they relate to the period in which a meal break shall be
taken, may be altered by written agreement between the Employer and the Union which written agreement shall
then be a bar to any action taken by any person to enforce the provisions of paragraph (a) of this sub-clause as
they relate to the period in which a meal break shall be taken.
(c)
Notwithstanding the provisions of paragraph (a) of this sub-clause, a casual employee may nominate not to take
the meal break, as provided, and in such circumstances the meal break shall be treated as time worked and paid
for as such.
(d)
The nomination referred to in paragraph (c) of this sub-clause, shall be in writing and a copy forwarded to the
Union and will take effect from the date specified. Such nomination will continue until revoked by the
employee in writing. Such written agreement, until revoked, shall then be a bar to any action taken by any
person to enforce a meal break for the employee in question.
An employee, other than those employed in the classifications of Inspector, Croupier/Dealer, who is required to
commence overtime of at least 2 hours after completing the employee’s ordinary hours of work for the day, shall be
allowed a paid meal break of 20 minutes’ duration prior to the completion of such overtime, provided that the employee
shall be allowed a further paid meal break of 20 minutes’ duration during any subsequent 4 hours of overtime worked.
In addition to recognised meal breaks, one other break of at least 2 hours during each shift is permissible, excepting for
those employees employed in Casino Operations classifications. Such break of 2 hours or more may include a meal break
as prescribed in subclause (1).
Employees employed in the classifications of Inspector and Croupier/Dealer shall be entitled to a paid rest break of
15 minutes duration after each completed hour worked.
Each employee, other than those employed in the classifications of Inspector, Croupier/Dealer, Keno Attendant and Keno
Runner, shall be entitled to two paid rest breaks of ten minutes duration in each rostered shift to be taken at maximum
four hourly intervals. Such rest breaks shall be taken at mutually agreeable times which shall not interfere with the
continuity of work where continuity is necessary. Provided that those employees employed in the classifications of Keno
Attendant and Keno Runner shall be entitled to two paid rest breaks of 20 minutes duration in each rostered shift to be
taken at maximum four hourly intervals as aforesaid.
18. - MEAL MONEY
All employees shall be supplied with one meal free of charge per rostered shift, to be consumed in the employee cafeteria.
Any employee who is required to work overtime for 2 hours or more shall be supplied with a meal free of charge to be
consumed in the employee cafeteria. Provided that where the Employer does not supply such a meal, the employee shall
be paid $5.42 per meal.
19. - SICK LEAVE
An employee who is unable to attend or remain at the employee’s place of employment during ordinary hours of work by
reason of personal ill health or injury shall be entitled to payment during such absence in accordance with the following
provisions.
(a)
An employee shall be entitled to up to 76 hours’ paid sick leave for each completed year of service with the
Employer, which entitlement shall accrue pro-rata on a weekly basis.
(b)
If in the first or successive years of service with the Employer an employee is absent on the ground of personal
ill health or injury for a period longer than the employee’s entitlement to paid sick leave, payment may be
adjusted at the end of that year of service, or at the time the employee’s services terminate if before the end of
the year of service, to the extent that the employee has become entitled to further paid sick leave during that
year of service.
The unpaid portions of the entitlement to paid sick leave in any one year shall accumulate from year to year and, subject
to this clause, may be claimed by the employee if the absence by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time of the absence.
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To be entitled to payment in accordance with this clause the employee shall, where practicable, advise the Employer prior
to the employee’s normal commencement time, of the employee’s inability to attend work, the nature of the illness or
injury and estimated duration of the absence.
(a)
Subject to paragraph (b) of this sub-clause, the provisions of this clause shall not apply to an employee who
fails to produce a certificate from a medical practitioner dated at the time of the absence or who fails to supply
other evidence of the illness or injury to the satisfaction of the Employer.
(b)
Provided that an employee shall not be required to produce a certificate from a medical practitioner with respect
to absences of one shift or less, provided that such absences do not exceed four shifts in any year of service.
Sickness When on Annual Leave
(a)
Subject to satisfactory proof being provided in a certificate of a qualified medical practitioner obtained during
the period of illness, any period of annual leave during which the employee is confined to their residence or a
hospital as a result of personal ill health or injury, shall be regarded as sick leave.
(b)
An application to the Employer to grant paid sick leave in place of paid annual leave shall be made within seven
days of the employee returning to work.
(c)
Replacement of paid annual leave by paid sick leave shall not exceed the period of paid sick leave to which the
employee was entitled at the time they proceeded on annual leave, and shall not be made with respect to
fractions of a day.
(d)
In any case where this sub-clause applies, the replaced period of annual leave may be taken by the employee at
another time mutually agreed, or failing agreement shall be added to the employee’s next period of annual
leave.
Payment for replaced annual leave shall be at the rate of wage applicable at the time the leave is subsequently taken,
provided that the annual loading prescribed in Clause 22. – Annual Leave shall be deemed to have been paid with respect
to the replaced annual leave.
The provisions of this clause with respect to payment do not apply to employees who are entitled to payment under the
Workers’ Compensation and Rehabilitation Act 1981, nor to employees whose injury or illness is the result of the
employee’s own misconduct.
Family Leave
(a)
An employee may use up to a maximum of 24 hours of accrued sick leave in any year of service which an
employee has accrued in the previous year of service, to care for an immediate family member or a member of
the employee’s household who is ill and who requires the employee’s care and attention during the period of
illness.
(b)
“Immediate family member” means a wife, husband, de facto wife, de facto husband, father, father-in-law,
mother, mother-in-law, brother, sister, child, step-child or step-parent.
(c)
“Member of the employee’s household” means a person who lives with the employee as a member of the
employee’s family.
(d)
When taking family leave, an employee shall wherever practicable, give the Employer notice prior to the
employee’s normal commencement time, of the employee’s inability to attend work, the name of the person
requiring care and their relationship to the employee, the nature of the illness or injury, the reasons for taking
such leave and the estimated duration of the absence.
(e)
To be entitled to paid family leave, an employee shall produce satisfactory evidence of illness of the immediate
family member or member of the employee’s household, to the Employer in the form of a medical certificate, in
the name of the person requiring care, from a medical practitioner dated at the time of the employee’s absence.
(f)
An employee may, with the consent of the Employer, take unpaid leave for the purpose of providing care to an
immediate family member or member of the employee’s household who is ill.
(g)
Family leave is not cumulative from year to year.
20. - BEREAVEMENT LEAVE
An employee shall, on the death of a wife, husband, de facto wife, de facto husband, father, father-in-law, mother,
mother-in-law, brother, sister, child, step-child, step-parent, or any person who lived with the employee as a member of
the employee’s family immediately before that person’s death, be entitled on notice to leave without deduction of pay for
a period not exceeding the number of ordinary hours that would have been worked by the employee in two work periods
rostered to be worked by the employee.
Provided that proof of such death shall be furnished by the employee to the satisfaction of the Employer on each such
occasion.
Provided that this clause shall have no application when the period of leave claimed in accordance with this clause
coincides with any other period of leave that the employee concerned may have already taken.
21. - PUBLIC HOLIDAYS
(a)
The following days, subject to paragraph (c) of this sub-clause, shall be observed as paid holidays—
New Year’s Day, Australia Day, Labour Day, Good Friday, Easter Monday, Anzac Day, State Foundation Day,
Sovereign’s Birthday, Christmas Day and Boxing Day.
All work done on any such day shall be paid for at the rate of double time and a half, with a minimum payment
as for 4 hours worked, provided that such 4 hour minimum shall not apply in the case of those hours which are
worked continuously with shifts commencing on the preceding day, or ceasing on the following day.
(b)
Where an additional public holiday (other than Easter Saturday) is proclaimed or gazetted by the authority of
the Commonwealth Government or the State Government, and such holiday is to be observed generally by
persons throughout the State, then such day shall be deemed to be a holiday for the purposes of this agreement.
(c)
When any of the public holidays mentioned in paragraph (a) of this sub-clause falls on a Saturday or a Sunday,
the holiday shall be observed on the next succeeding Monday, and when Boxing Day falls on a Sunday or a
Monday, the holiday shall be observed on the next succeeding Tuesday. In each case the substituted day shall be
observed as a public holiday and paid as such, and the day for which it is substituted shall not be observed as a
public holiday and shall be paid at the appropriate rates.
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Where an employee’s rostered day off coincides with any of the public holidays prescribed in this clause, such employee
shall receive eight hours’ additional pay at ordinary rates from the Employer on the next succeeding pay day.
Provided that when an employee is absent from their employment on only one working day or part of a day before or after
a holiday, except on account of illness or other legitimate reason, they shall not suffer loss of payment for more than one
day of the holidays.
22. - ANNUAL LEAVE
(a)
Except as hereinafter provided, upon the completion of 12 months’ continuous service with the Employer, and
on an annual basis thereafter, each employee (other than a casual employee) shall be entitled to 152 hours
annual leave paid at ordinary time rates.
(b)
Provided that each employee (other than a casual employee) shall be entitled to 38 additional hours after the
completion of 12 months’ continuous service with the Employer, provided that the 38 additional hours’
entitlement shall be subject to a flat loading of 17.5 per cent calculated on the employee’s ordinary time rate of
pay for the prescribed period of absence.
(a)
Subject to paragraph (b) of sub-clause (1) of this clause, during a period of annual leave an employee shall
receive a loading of 17.5 per cent calculated on the employee’s ordinary time rate of pay for the prescribed
period of absence. Provided that where the employee would have received any additional rates for work
performed in ordinary hours, as prescribed by this Award, had he/she not been on leave during the relevant
period and such additional rates would have entitled the employee to a greater amount than the loading of
17.5 per cent, then such additional rates shall be added to the employee’s ordinary rate of wage in lieu of the
17.5 per cent loading. Provided further, that if the additional rates would have entitled the employee to a lesser
amount than the loading of 17.5 per cent then such loadings of 17.5 per cent shall be added to the employee’s
ordinary rate of wage in lieu of the additional rates.
(b)
Upon application and at the Employer’s discretion, annual leave may be approved and taken to the extent that
the employee has accrued such leave in accordance with sub-clause (1) of this clause, prior to the completion of
any 12 month qualifying period, and where such leave is granted the loading prescribed in paragraph (b) of subclause (1) and paragraph (a) of sub-clause (2) of this clause, but subject to paragraph (c) of sub-clause (2) of this
clause, shall be paid on a proportionate scale.
(c)
Provided that where such leave as prescribed in paragraph (b) of sub-clause (2) of this clause is granted, any
employee whose employment terminates prior to the completion of the said twelve months’ service and who has
been paid loading in accordance with paragraph (b) of sub-clause (1) and paragraph (a) of sub-clause (2) of this
clause shall have an amount equal to the loading that has been paid deducted from whatever remuneration is
payable by the Employer upon their termination.
(d)
The loading prescribed within paragraph (b) of sub-clause (1) and paragraph (a) of sub-clause (2) of this clause
shall not apply to proportionate leave on termination.
(a)
Where any prescribed public holiday falls within an employee’s period of annual leave, there shall be added to
that period one shift being an ordinary working shift for each such holiday observed as aforesaid.
(b)
Where a holiday falls as aforesaid and the employee fails, without reasonable cause, proof whereof shall be
upon him/her, to attend for work at their ordinary starting time on the working day immediately following the
last day of the period of annual leave, they shall not be entitled to be paid for such holiday.
(a)
Any employee whose employment terminates after they have completed a twelve month qualifying period and
who has not been allowed the leave prescribed under this clause in respect of that qualifying period shall be
given payment in lieu of that leave and loading, or in a case to which sub-paragraph (ii) of this sub-clause
applies, in lieu of so much of that leave as they have not been allowed unless—
(i)
they have been justifiably dismissed for misconduct; and
(ii)
the misconduct for which they have been dismissed occurred prior to the completion of that qualifying
period.
(b)
If an employee leaves their employment or their employment is terminated by the Employer through no fault of
the employee, the employee shall be paid 3.65 hours’ pay at their ordinary rate of wage in respect of each
completed week of service.
(a)
Annual leave shall be given and taken in one continuous period, or if the Employer and the employee so agree,
in two separate periods, provided that one such period shall be of at least 38 hours’ duration.
(b)
Provided that where necessary, the Employer and the employee may mutually agree on annual leave being taken
in a manner other than set out in paragraph (a) of this sub-clause so as to meet some special need of the
employee. Provided that this provision shall not be used so as to defeat the true purpose of annual leave.
(c)
Provided that by prior arrangement between the Employer and the employee, annual leave may be allowed to
accumulate for no more than 2 years so as to meet some special need of the employee. Where such annual leave
is allowed to accumulate, the ordinary wage for that leave shall be the ordinary wage applicable to the employee
at the date the leave commences.
Any time in respect of which an employee is absent from work, shall not count for the purpose of determining the
employee’s right to annual leave, unless it is an absence during which the employee is entitled to claim sick pay or time
spent on holidays, annual leave, long service leave or bereavement leave as prescribed by this Award.

23. - LONG SERVICE LEAVE
The Long Service Leave provisions published in Volume 81 of the Western Australian Industrial Gazette, at pages 1-4 inclusive are
hereby incorporated in, and shall be deemed to be part of this Award.
(1)
(2)

24. - PAYMENT OF WAGES
Wages shall be paid fortnightly into a bank account, or any other account, nominated and available to the employee.
An employee who lawfully terminates the employee’s employment, or is dismissed for reasons other than misconduct,
shall be paid all wages due on the next working day following cessation, provided that if the next working day is a
Saturday, Sunday or public holiday, then payment shall be made to the employee on the next weekday following that
Saturday, Sunday or public holiday.
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At the time of being paid, each employee shall be issued with a statement by the Employer showing gross wages and
allowances due to him/her and all deductions made therefrom.
(4)
The Employer shall pay all wages into the employee’s nominated account on a day other than Saturday or Sunday and no
later than five days after the end of any rostered fortnight.
25. - BAR WORK
(1)
Any employee other than a Bar Attendant who, in addition to the employee’s normal duties, is required to dispense liquor
from a bar shall, in addition to the employee’s ordinary time rate of pay, be paid a flat allowance of 72 cents per shift for
the performance of such additional duties.
(2)
Any employee employed as a Bar Attendant who is required, in addition to the employee’s normal duties, to be
responsible for and/or the purchasing of stock, shall be paid in addition to the employee’s ordinary time rate of pay an
allowance of $11.90 per fortnight.
26. - HIGHER DUTIES
(1)
An employee, who on any rostered shift performs work for 4 or more hours, on duties carrying a higher prescribed rate of
wage than that in which they are normally engaged, or on duties carrying the allowance referred to in sub-clause (4) of
this clause, shall be paid the higher wage or allowance (as the case may be) for such shift. If work is performed for less
than 4 hours on any rostered shift, they shall be paid the higher wage or the allowance (as the case may be) for the time so
worked.
(2)
Where an employee employed in the classification of Croupier/Dealer is required to perform work of a higher
classification in accordance with subclause (1) of this clause for ordinary hours worked in the 3 months prior to
proceeding on any annual leave the employee shall be paid such proportion of their annual leave at the same higher rate as
corresponds to those hours worked in the preceding 3 months on work of a higher classification.
(3)
Any employee who is required to perform duties carrying a lower prescribed rate of wage, shall do so without any loss of
pay.
(4)
Notwithstanding sub-clause (1) of this clause, any employee who is required to relieve in a managerial position shall be
paid an allowance of 20% of the employee’s ordinary hourly rate of pay. Such allowance shall be regarded as part of the
weekly wage for all purposes of this Award.
27. - UNIFORMS AND LAUNDERING
(1)
Where the Employer requires an employee to wear a special uniform in the performance of their duties, such special
uniform shall be provided by the Employer and shall at all times remain the Employer’s property. A special uniform shall
consist of such articles of clothing as monogrammed or coloured jackets, dresses, blouses, overalls, aprons, caps, collars,
cuffs, or other special apparel which the Employer may require an employee to wear whilst on duty, provided that the
ordinary apparel usually worn by Waiters/Waitresses and Stewards/Stewardesses shall not be deemed to be special
uniforms within the meaning of this clause.
(2)
Where a cook wears the ordinary apparel usually worn by cooks, such as black and white check or white trousers, white
coat, white shirt, white apron and cap, such garments shall be laundered at the Employer’s expense or otherwise the
employee shall be paid $6.40 per fortnight as laundry allowance.
(3)
Subject to sub-clause (2) of this clause, where the Employer requires any of the articles of clothing to be worn as
described in sub-clause (1) of this clause, then such clothing shall be laundered at the Employer’s expense or otherwise
shall be paid $4.20 per fortnight as a laundry allowance.
(4)
Where such special uniforms are supplied, employees shall be obliged to wear special uniforms at all times and in line
with Employer standards.
28. - PROTECTIVE CLOTHING
(1)
Any employee required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any injurious
substances shall be supplied with rubber gloves free of charge by the Employer on a fair wear and tear basis.
(2)
Where an employee’s normal occupation requires them to work in the rain, or where the conditions of work are such that
employees are unable to avoid their clothing becoming wet or dirty, they shall be supplied with suitable protective
clothing free of charge by the Employer on a fair wear and tear basis.
(3)
Where in the course of performing normal duties an employee is unable to avoid their feet becoming wet, they shall be
supplied with suitable protective footwear free of charge by the Employer on a fair wear and tear basis.
(4)
Notwithstanding sub-clauses (1), (2) and (3) of this clause, should the Employer deem it necessary that protective clothing
or equipment be necessary in order for an employee to carry out their normal duties, such clothing or equipment shall be
supplied by the Employer free of charge.
(5)
Provided that such protective clothing or equipment shall at all times remain the Employer’s property and employees shall
be obligated to wear and use such protective clothing or equipment as required.
29. - EMPLOYEES’ EQUIPMENT
All knives, choppers, tools, brushes, towels and other utensils, implements, and materials which may be required to be used by an
employee for the purpose of carrying out the employee’s duties shall be supplied by the Employer free of charge. Provided that
where an employee is required by the Employer to use the employee’s own knives they shall be paid an allowance of $9.40 per
fortnight.
30. – TIME AND WAGE RECORDS
(1)
The Employer shall keep such records as required by s.49D of the Industrial Relations Act 1979.
(2)
The record system shall be open for inspection to a duly accredited official of the Union at the Employer’s office, or other
convenient place, from Monday to Friday, both inclusive between the hours of 9.00 am and 5.00 pm. Such representative
shall be permitted reasonable time to inspect the records and if required may take any extract or copy of the information
contained therein.
(3)
The Employer shall retain such record for a minimum period of seven years.
(1)

31. - ROSTER
A roster of the working hours shall be exhibited in such place as it may conveniently and readily be seen by each
employee concerned.
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Such roster shall show—
(a)
The full name and occupation of each employee.
(b)
The hours to be worked by each employee each shift.
(3)
The roster shall be open for inspection to a duly accredited official of the Union at such times as the records in Clause 30.
– Time and Wage Records are open for inspection.
(4)
The roster shall be drawn up in such a manner so as to show the working hours of each employee (other than a casual
employee) for at least a fortnight in advance of the date of the roster, and may only be altered on account of sickness of
any employee or a cause over which the Employer has no control, or by the Employer giving at least seven days’ notice to
the employee concerned, or by the mutual consent of the Employer and the employee concerned. Should an employee’s
roster be altered by mutual consent of the Employer and the employee concerned, such consent must be recorded in
writing, and countersigned by the employee and their Supervisor on their time record.
32. - CHANGE AND RESTROOMS
The Employer shall provide change and rest rooms for employees, which shall be adequately lit and ventilated and shall be
sufficiently roomy to accommodate all employees likely to use them at any one time. Such rooms shall be equipped with steel or
vermin-proof lockers, suitable floor coverings and hot and cold shower facilities.
33. - FIRST AID
The Employer shall provide a first aid facility for the use of employees in some reasonably accessible location within the resort.
34. - UNION NOTICES
The Employer shall provide a notice board in a reasonably accessible place within the resort for the posting of Union notices signed
by the Secretary or other duly accredited official of the Union.
35. - UNION DELEGATES AND MEETINGS
(1)
The employees shall have the right to elect Union delegates, in agreed work areas, and upon notification by the Union to
the Employer, such delegates shall be recognised by the Employer.
(2)
Delegates accredited in accordance with sub-clause (1) of this clause shall be allowed the necessary time during working
hours to interview the appropriate Employer representative on matters affecting the employees so represented within their
designated work area.
(3)
Prior to the intended dismissal of a Union delegate, the Employer shall notify the Union accordingly of the reasons for
such dismissal.
(4)
The Union shall be allowed to convene one “Union Meeting” each year, during ordinary working hours, in accordance
with the following conditions—
(a)
At least 14 days’ written notice of such meeting is given to the Employer by the Secretary of the Union.
(b)
The duration of the meeting shall be 3 hours as a maximum, the employees returning to duty by noon.
(c)
Payment at ordinary time rate of pay to be made for the period that employees were rostered for duty.
(d)
Such Union meetings shall be held on weekdays, on other than a Thursday or Friday.
(e)
Payment of wages shall be made only upon the Employer being in receipt of satisfactory evidence of the
employee’s attendance at the meeting.
36. - UNDER RATE EMPLOYEES
Any employee, who may by reason of old age or infirmity be unable to earn the minimum wage, may be paid such lesser wage as
may from time to time be agreed upon in writing between the Union and the Employer.
37. - BREAKDOWNS OR STOPPAGES
The Employer shall be entitled to deduct payment for any day or portion of any day upon which the employee cannot be usefully
employed because of any strike, ban or limitation imposed by the Union or by any other Association or Union through the
breakdown of the Employer’s machinery or any stoppage of work by any cause for which the Employer cannot reasonably be held
responsible.
38. - RIGHT OF ENTRY
(1)
Subject to the provisions of the Casino Control Act and the Industrial Relations Act 1979 (WA), the Secretary or any
other duly accredited official of the Union shall have the right to enter the Employer’s premises during such hours when
work is being performed by employees covered by this Award, but shall not in any way interfere with the work so being
performed.
(2)
When exercising right of entry at least 24 hours’ written notice shall be given by the authorised representative/s to the
Employer of the intention to visit the Employer’s premises.
(3)
Such officials shall not, without permission of the Employer, interview employees at any time other than recognised meal
or rest breaks.
39. - BREAKAGES
The Employer shall not charge a sum against, nor deduct any sum from the wages of an employee in respect of breakages of
crockery or other utensils, except in the case of wilful misconduct.
40. - RESOLUTION OF DISPUTES
Any problem or dispute arising under the Award during the currency of the Award shall be dealt with as follows—
(1)
The matter should first be discussed between the employee concerned and their immediate Supervisor with the view to
resolution of the matter in question.
(2)
If at this point the matter is not resolved to the satisfaction of the employee concerned, the matter shall be referred to a
Human Resources Officer or other appropriate officer of the Employer for further investigation and discussion.
(3)
If the matter should still not be settled, the employee concerned shall be referred to the Human Resources Coordinator for
further discussion.
(4)
Should the employee concerned so desire, the appropriate Union delegate may accompany such employee and participate
in any discussions or investigations prescribed in sub-clauses (2) and (3) of this clause. If for any reason it is the intention
of the Employer to give an employee a written warning, such employee shall have the right to have a Union delegate
present at such time as the written warning is issued.
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If the matter is still not satisfactorily resolved, it shall be formally submitted by the Secretary or other official of the
Union to the Employer for consideration and resolution. Provided that persons involved in the problem or dispute will
confer among themselves and make reasonable attempts to resolve problems or disputes before taking those matters to the
Commission. Should the matter, after this, still not be satisfactorily resolved, it may be referred to the Western Australian
Industrial Relations Commission.
(6)
Until the matter is determined in accordance with the above procedures, work shall continue normally. All parties to the
Award, the Employer, its officials, the Union and its members will take all possible action to settle any dispute within
7 days of notification of the dispute to the Human Resources Coordinator.
(7)
No party shall be prejudiced as to the final settlement by continuance of work in accordance with this clause.
41. - LIMITATION OF WORK
(1)
No female employee shall be required to clean out male public restroom facilities or male toilets and bathrooms where
they are used on a continual basis throughout the Resort. Provided that this provision shall not apply in the case of female
employees cleaning toilets attached to bedrooms or suites, or administration areas.
(2)
Employees classified as Bar Attendants shall not be required to clean windows, or scrub or wash floors.
42. - TRAVELLING FACILITIES
Where an employee is required to commence work before or cease work beyond the employee’s normal time of commencement or
cessation of work as the case may be, and the employee’s usual or alternative reasonable means of transport are not available, the
Employer shall provide transport for such employee from or to the employee’s home or usual place of residence.
43. - PARENTAL LEAVE
(1)
Parental leave shall include maternity leave, paternity leave and adoption leave.
(a)
Eligibility for—
(i)
Maternity Leave
A female employee who becomes pregnant shall, upon production to the Employer of a certificate
from a duly qualified medical practitioner stating the presumed date of her confinement, be entitled to
maternity leave provided that she has had not less than 12 months’ continuous service with the
Employer immediately preceding the date upon which she proceeds upon such leave.
(ii)
Paternity Leave
A male employee shall, upon production to the Employer of a certificate from a duly qualified
medical practitioner stating the presumed date of confinement of the employee’s spouse or de facto
spouse, be entitled to paternity leave provided that he has had not less than 12 months’ continuous
service with the Employer immediately preceding the date upon which he proceeds upon such leave.
(iii)
Adoption Leave
An employee with whom a child has been placed with a view to the adoption of the child by the
employee shall be entitled to adoption leave, provided that he or she has had not less than 12 months
continuous service with the Employer immediately preceding the date upon which he or she proceeds
upon such leave, and provided that the child—
(aa)
is not the natural child or the step-child of the employee or the employee’s spouse or de
facto spouse; and
(bb)
is less than 5 years of age; and
(cc)
has not lived continuously with the employee for 6 months or longer.
(b)
For the purposes of this clause—
(i)
An employee shall include a part-time employee but shall not include a casual employee.
(ii)
Maternity leave, paternity leave and adoption leave shall mean unpaid maternity leave, paternity leave
and adoption leave.
(2)
Period of Leave and Commencement of Leave—
(a)
Subject to sub-clauses (3) and (6) of this clause, the period of parental leave shall be for an unbroken period of
up to 52 weeks and shall, in the case of maternity leave, include a period of 6 weeks’ compulsory leave to be
taken immediately before the presumed date of confinement and a period of 6 weeks’ compulsory leave to be
taken immediately following confinement unless, in the case of the period before the presumed date of
confinement, a medical practitioner has certified that the employee is fit to work.
(b)
An employee shall, not less than 10 weeks prior to the intended date of commencement of parental leave, give
notice in writing to the Employer stating his or her intention to take such leave.
(c)
An employee shall give not less than 4 weeks’ notice in writing to the Employer of the date upon which he or
she proposes to commence parental leave, stating the period of leave to be taken.
(d)
An employee shall not be in breach of this clause as a consequence of failure to give the stipulated period of
notice in accordance with paragraph (c) of this sub-clause if such failure is occasioned by the employee’s or the
employee’s spouse’s or de facto spouse’s confinement occurring earlier than the presumed date.
(e)
An employee who has given notice of his or her intention to take parental leave or who is actually taking
parental leave is to notify the Employer of particulars of any period of parental leave taken or to be taken by the
employee’s spouse or de facto spouse in relation to the same child. Such notice is to be supported by a statutory
declaration by the employee as to the truth of the particulars notified.
(f)
An employee is not entitled to take parental leave at the same time as the employee’s spouse or de facto spouse
except in respect of one week’s parental leave—
(i)
taken by the male parent immediately after the birth of the child; or
(ii)
taken by the employee and the employee’s spouse or de facto spouse immediately after a child has
been placed with them with a view to their adoption of the child.
(g)
The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s spouse or
de facto spouse in relation to the same child, except the period of one week’s leave referred to in paragraph (f)
of this sub-clause.
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Transfer to a Safe Job in the Case of Maternity Leave—
(a)
Where, in the opinion of a duly qualified medical practitioner, illness or risks arising out of the pregnancy or
hazards connected with the work assigned to an employee make it inadvisable for the employee to continue at
her present work, the employee shall, if the Employer deems it practicable, be transferred to a safe job at the
rate and on the conditions attaching to that job until the commencement of maternity leave.
(b)
If the transfer to a safe job is not practicable, the employee may, or the Employer may require the employee to
take leave for such period as is certified necessary by the duly qualified medical practitioner. Such leave shall
be treated as maternity leave for the purposes of sub-clauses (7), (8), (9) and (10) of this clause.
Variation of Period of Parental Leave—
(a)
Provided the addition does not extend the parental leave beyond 52 weeks, the period may be lengthened once
only, save with the agreement of the Employer, by the employee giving not less than 14 days’ notice in writing,
stating the period by which the leave is to be lengthened.
(b)
The period of leave may, with the consent of the Employer, be shortened by the employee giving not less than
14 days’ notice in writing stating the period by which the leave is to be shortened.
Cancellation of Parental Leave—
(a)
Parental leave, applied for but not commenced, shall be cancelled when the pregnancy of an employee or that of
the spouse or de facto spouse of an employee terminates other than by the birth of a living child.
(b)
Where the pregnancy of an employee then on maternity leave, or that of an employee’s spouse or de facto
spouse, terminates other than by the birth of a living child, it shall be the right of the employee to resume work
at a time nominated by the Employer which shall not exceed 4 weeks from the date of notice in writing by the
employee to the Employer that he or she desires to resume work.
Special Maternity Leave and Sick Leave—
(a)
Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than by the
birth of a living child then—
(i)
she shall be entitled to such period of unpaid leave (to be known as special maternity leave) as a duly
qualified medical practitioner certifies as necessary before her return to work;
(ii)
for illness other than the normal consequences of confinement she shall be entitled, either in lieu of or
in addition to special maternity leave, to such paid sick leave as to which she is then entitled and
which a duly qualified medical practitioner certifies as necessary before her return to work.
(b)
Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take such paid
sick leave as to which she is then entitled and such further unpaid leave (to be known as special maternity leave)
as a duly qualified medical practitioner certifies as necessary before her return to work, provided that the
aggregate of paid sick leave, special maternity leave and maternity leave shall not exceed 52 weeks.
(c)
For the purposes of sub-clauses (7), (8) and (9) of this clause, maternity leave shall include special maternity
leave.
(d)
An employee returning to work after the completion of a period of leave taken pursuant to this sub-clause shall
be entitled to the position which she held immediately before proceeding on such leave or, in the case of an
employee who was transferred to a safe job pursuant to sub-clause (3) of this clause, to the position she held
immediately before such transfer.
Where such position no longer exists but there are other positions available, for which the employee is qualified
and the duties of which she is capable of performing, she shall be entitled to a position as nearly comparable in
status and wage to that of her former position.
Parental Leave and Other Leave Entitlements—
Provided the aggregate of leave including leave taken pursuant to sub-clauses (3) and (6) of this clause do not exceed
52 weeks—
(a)
An employee may, in lieu of or in conjunction with parental leave, take any annual leave or long service leave
or any part thereof to which he or she is then entitled.
(b)
Paid sick leave or other paid authorised absences (excluding annual leave or long service leave), shall not be
available to an employee during his or her absence on parental leave.
Effect of Parental Leave on Employment—
Notwithstanding any other provisions to the contrary, absence on parental leave shall not break the continuity of service
of an employee but shall not be taken into account in calculating the period of service for any purpose of the agreement.
Termination of Employment—
(a)
An employee on parental leave may terminate his or her employment at any time during the period of leave by
notice given in accordance with this Award.
(b)
The Employer shall not terminate the employment of an employee on the ground of her pregnancy or on the
ground of his or her absence on parental leave, but otherwise the rights of the Employer in relation to
termination of employment are not hereby affected.
Return to Work After Parental Leave—
(a)
An employee shall confirm his or her intention of returning to his or her work by notice in writing to the
Employer given not less than 4 weeks prior to the expiration of the period of parental leave.
(b)
An employee, upon the expiration of the notice required by paragraph (a) of this sub-clause, shall be entitled to
the position which he or she held immediately before proceeding on parental leave or, in the case of an
employee who was transferred to a safe job pursuant to sub-clause (3) of this clause, to the position which she
held immediately before such transfer. Where such position no longer exists but there are other positions
available for which the employee is qualified and the duties of which he or she is capable of performing, he or
she shall be entitled to a position as nearly comparable in status and wage to that of his or her former position.
Replacement Employees—
(a)
A replacement employee is an employee specifically engaged as a result of an employee proceeding on parental
leave.
(b)
Before the Employer engages a replacement employee under this sub-clause, the Employer shall inform that
person of the temporary nature of the employment and of the rights of the employee who is being replaced.
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(c)

Before the Employer engages a person to replace an employee temporarily promoted or transferred in order to
replace an employee exercising his or her rights under this clause, the Employer shall inform that person of the
temporary nature of the promotion or transfer and of the rights of the employee who is being replaced.
(d)
Provided that nothing in this sub-clause shall be construed as requiring the Employer to engage a replacement
employee.
(e)
A replacement employee shall not be entitled to any of the rights conferred by this clause except where his or
her employment continues beyond the 12 months’ qualifying period.
44. - SUPERANNUATION
Subject to sub-clause (4) of this clause,
(1)
the Employer will make a superannuation contribution equal to the greater of—
(a)
3% of ordinary times earnings per week for full-time and part-time employees who have completed at least four
weeks of service with the Employer and for casual employees who have completed at least eight weeks of
service with the Employer, calculated in the case of part-time and casual employees in the proportion that the
hours worked bears to 38 hours; and
(b)
the shortfall amount that would otherwise be payable under Section 19 of the Superannuation Guarantee
(Administration) Act 1992, as amended (“Act”). The operation of the Act is to require employers to pay a
superannuation guarantee charge equal to the shortfall amount where they do not make a superannuation
contribution equal to the following percentage of an employee’s wages, where the employer’s payroll exceeds
$1 million—
Financial Year
Percentage

(2)

(3)

(4)

(1)
(2)

2001 – 2002
8%
2002 – 2003 and following years
9%
It is noted that the Act excludes the wages of certain employees, which means there is no shortfall amount in relation to
these employees and that the Employer will not make any superannuation contribution under paragraph (b) of sub-clause
(1) of this clause in relation to them. These currently include employees over the age of 70, non-residents, employees paid
less than $450.00 in a month and employees under the age of 18 and work less than 30 hours.
The Employer will make the superannuation contribution payable under sub-clause (1) of this clause to a complying
superannuation fund selected by it, unless it is a legal requirement for an employee to select the superannuation fund to
which the contribution is made, in which case the contribution will be made to the superannuation fund selected by the
employee. Until determined otherwise by the Employer or contrary to law, the superannuation contributions will be made
to the Host Plus Superannuation Fund.
Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which requires that contribution be made to a superannuation fund
or scheme in respect of an employee, on and from 30 June 1998 –
(a)
Any such fund or scheme shall no longer be a complying superannuation fund or scheme for the purposes of
this clause unless:—
(i)
the fund or scheme is a complying fund or scheme within the meaning of the Superannuation
Guarantee (Administration) Act 1992 of the Commonwealth; and
(ii)
under the governing rules of the fund or scheme, contributions may be made by or in respect of the
employee permitted to nominate a fund or scheme.
(b)
The employee shall be entitled to nominate the complying superannuation fund or scheme to which
contributions are to be made by or in respect of the employee.
(c)
The employee shall notify the employee of the entitlement to nominate a complying superannuation fund or
scheme as soon as practicable.
(d)
A nomination or notification of the type referred to in paragraphs (b) and (c) of this sub-clause shall, subject to
the requirements of regulations made pursuant to the Industrial Relations Legislation Amendment and Repeal
Act 1995, be given in writing to the employer or the employee to whom such is directed.
(e)
The employee and employer shall be bound by the nomination of the employee unless the employee and the
employer agree to change the complying superannuation fund or scheme to which contributions are to be made.
(f)
The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme
requested by an employee.
(g)
Provided that on and from 30 June 1998, and until an employee thereafter nominates a complying
superannuation fund or scheme—
(i)
if one or more complying superannuation funds or schemes to which contributions may be made be
specified herein, the employer is required to make contributions to that fund or scheme, or one of
those funds or schemes nominated by the employer; or
(ii)
if no complying superannuation fund or scheme to which contributions may be made be specified
herein, the employer is required to make contributions to a complying fund or scheme nominated by
the employer.
45. - JURY DUTY
An employee summoned to attend for jury service, shall notify the Employer as soon as practicable of the date on which
the employee is required to attend for jury service.
An employee who is required to attend for jury service shall receive paid leave for the time necessary to perform this
duty. Payment from the Employer will only be made for the period of jury service during which the employee would
normally be rostered to work, and shall be paid at the employee’s ordinary time rate.
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(3)

An employee shall be entitled to retain any jury attendance fees from a court for any period that the employee performs
jury service on a rostered day off. Any payments the employee is entitled to receive from a court for jury service during
an employee’s rostered working hours, shall be deducted from payments made by the Employer under sub-clause (2) of
this clause, prior to payment being made by the Employer.
(4)
An employee shall provide the Employer with proof of attendance, the duration of such attendance and the amount
received in respect of such jury service.
46. – JOURNEY COVER
The Employer shall provide, at no cost to the employee, journey cover insurance in accordance with the insurer’s usual policy as
amended from time to time.
The Employer shall provide to the union a copy of its journey cover insurance policy no later than 14 days from the date of this
Award and further copies of any amended policies 14 days prior to them coming into effect.
47. – LIBERTY TO APPLY
Liberty is reserved to either party to this Award to apply to vary the award in respect of the following matters—
(1)
Developing a classification structure in relation to Security Officers, Door Attendant/Valet, Car Park Attendant,
Wardrobe services positions, Keno/Video positions and Storeperson/Cellarperson positions.
(2)
Traineeship Provisions
(3)
Sub-clause (1) of Clause 8. – Junior Employees
(4)
Clause 30. – Time and Wage Records
(5)
Clause 36. – Under Rate Employees
(6)
Clause 40. - Resolution of Disputes
48. – PARTIES TO THE AWARD
The parties to this Award are—
The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch
Burswood Resort (Management) Limited

AWARDS/AGREEMENTS—Variation of—
2002 WAIRC 07280
ABORIGINAL MEDICAL SERVICE EMPLOYEES’ AWARD
No. A26 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
MISCELLANEOUS WORKERS DIVISION, WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BROOME REGIONAL ABORIGINAL MEDICAL SERVICE AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
MONDAY, 23 DECEMBER 2002
FILE NO.
APPLICATION 2040 OF 1998
CITATION NO.
2002 WAIRC 07280
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms L Hankinson on behalf of the applicant and there being no appearance on behalf of the respondents, and by
consent, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Aboriginal Medical Service Employees’ Award (No. A 26 of 1987) be varied in accordance with the following
Schedule and that such variation shall have effect on and from the 19th day of December 2002.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
_________

1.
(1)

SCHEDULE
Clause 4. – Definitions: Delete this clause and insert the following in lieu thereof—
(a)
“Aboriginal Community Care Worker” shall mean an employee who does not possess any relevant qualification
or possess any experience in health care services. This employee will gain workplace experience and commence
training towards Certification level. The work may include but is not limited to—
Aboriginal Health
Environmental Health
Aged Care
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(c)

(d)
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Counselling
Liaison
Mental Health
Alcohol Care/Rehabilitation
HACC
“Aboriginal Health Worker Grade 1” shall mean an employee who possesses a relevant Certificate of which the
course content is less than 12 months duration in total. The work may include but is not limited to—
Aboriginal Health
Environmental Health
Aged Care
Counselling
Liaison
Mental Health
Alcohol Care/Rehabilitation
HACC
“Aboriginal Health Worker Grade 2” shall mean an employee who provides a broad range of direct primary
health care services and is able to work without direct supervision and/or an employee who possesses a
Certificate with Medication Certificate Grade 1 and/or Advanced Certificate of which the course content
covered a 12 month period or equivalent, from an accredited education provider in a relevant field, and/or is an
Enrolled Nurse. The work may be, but is not limited to—
Aboriginal Health
Environmental Health
Aged Care
Counselling
Liaison
Alcohol Care/Rehabilitation
HACC
“Aboriginal Health Worker Grade 3” shall mean an employee who has a highly developed knowledge, skill and
capacity for self directed application and is involved in the delivery of primary care, and this may involve
supervision of others involved in primary care, and/or possesses a degree by an accredited training provider in
the field of Aboriginal Health, and/or a Medication Certificate Grade 2. The work may include but is not limited
to—
Aboriginal Health
Environmental Health
HACC
Counselling
Health Promotion
HIV/STD Co-ordination
Health Education
Alcohol Rehabilitation
Mental Health Work
Nutritional Health
Such work shall be the provision of primary care or the supervision of work of a manual or domestic nature or
of primary care.

(e)

“Aboriginal Health Worker Grade 4, Level 1” shall mean an employee, at a level higher than that at Health
Worker Grade 3, who delivers primary care in a specialist health service area which shall include but is not
limited to Mental Health, Health Promotion, Health Education, Heart Health or Remote Area Health and who is
required to hold a qualification from an accredited training provider in the field of Aboriginal Health.

(f)

“Aboriginal Health Worker Grade 4, Level 2” shall mean an employee who is principally responsible for
regional health co-ordination, or the supervision of others delivering primary care in specific projects and who
is required to hold a qualification from an accredited training provider in the field of Aboriginal health.

(g)

The following or similar groups or classes or classifications, however so called are exempted from coverage of
this award: social security officers; community services officers; welfare officers; social workers; counsellors;
community development officers; public relations officers; craft workers and trainers; managers; advisers;
treasurers; accountants; secretaries; stenographers; typists; clerical officer and clerical assistants; receptionists;
telephonists; bookkeepers; assistant bookkeepers; cashiers; office co-ordinators; office supervisors;
administrative officers; computer operators; liaison officers, HACC Co-ordinators.

(2)

“Accrued Day Off” means the paid day off accruing to an employee resulting from an entitlement to the 38 hour week as
prescribed in Clause 6. - Hours of Duty, Overtime and On Call, in this award.

(3)

“Union” shall mean the Australian Liquor, Hospitality and Miscellaneous Workers Union.

(4)

“HACC” shall mean the Home and Community Care programs.

(5)

“Aboriginal Health Worker and Aboriginal Community Care Worker” shall mean any Aboriginal or Torres Strait Islander
employee who is employed in the delivery of primary care to clients of Aboriginal Medical Services, excluding
Registered Nurses and Medical Officers.
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2.
Clause 26. – Wages: Delete this clause and insert the following in lieu thereof—
The minimum weekly rate of wage payable to employees covered by this award shall include the base rate plus the arbitrated safety
net adjustments expressed hereunder—

(1)

(a)

383.70
388.20
397.00
405.50

106.00
106.00
106.00
106.00

489.70
494.20
503.00
511.50

409.80
414.20
423.40
437.06

106.00
106.00
108.00
108.00

515.80
520.20
531.40
545.06

437.06
457.77
477.90
512.90
537.40
561.40

108.00
108.00
106.00
106.00
106.00
106.00

545.06
565.77
583.90
618.90
643.40
667.40

512.90
537.40
561.40
570.40
603.84
650.40

106.00
106.00
106.00
106.00
106.00
106.00

618.90
643.40
667.40
676.40
709.84
756.40

650.40
675.40
706.90
766.78
805.12

106.00
104.00
104.00
104.00
104.00

756.40
779.40
810.90
870.78
909.12

706.90
766.78
805.12
865.38

104.00
104.00
104.00
104.00

810.90
870.78
909.12
969.38

Aboriginal Health Worker
Grade 2
1st year of employment
2nd year of employment
3rd year of employment
4th year of employment
6th year of employment
8th year of employment

(3)

Aboriginal Health Worker Grade 3
1st year of employment
2nd year of employment
3rd year of employment
5th year of employment
6th year of employment
8th year of employment

(4)

Total Per
Week
$

Aboriginal Health Worker
Grade 1
1st year of employment
2nd year of employment
3rd year of employment
5th year of employment

(2)

Arbitrated
Safety Net
Adjustments
Per Week
$

Aboriginal Community Care Worker
1st six months of employment
2nd six months of employment
2nd year of employment
3rd year of employment

(b)

Base Rate Per
Week
$

(a)

Aboriginal Health Workers Grade 4
Level 1
1st year of employment
2nd year of employment
3rd year of employment
4th year of employment
6th year of employment

(b)

Aboriginal Health Worker Grade 4
Level 2
1st year of employment
2nd year of employment
3rd year of employment
5th year of employment
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(5)

Junior Employees: Junior employees shall receive the following percentage of the 1st year rate—
%
Under 17 years of age
73
Under 18 years of age
81
Under 19 years of age
87

(6)

(a)

(7)
(8)

(9)
(10)

(11)

The ordinary rate of wage prescribed in subclause (1) hereof shall be increased by $11.10 per week when a
registered enrolled nurse has obtained a post basic certificate approved by the Nurses Board of Western
Australia and he/she is required to use the knowledge gained in that certificate as part of his/her employment.
(b)
The ordinary rate of wage prescribed in subclause (1) hereof shall be increased by $8.90 per week when a
registered enrolled nurse becomes proficient to do work deemed extraordinary by the employer or the Western
Australian Industrial Relations Commission.
(c)
The on call allowance shall be paid to health workers for each on call period they are rostered to.
Any employee who has passed the examination for registration prescribed by the Nurses Board of Western Australia
shall, for the purposes of this clause, be deemed to be an enrolled nurse.
Supervisory Allowance
A health worker Grade 1 or Grade 2 who is appointed to supervise other employees and to be responsible for the
operation of a clinic, health unit or outpost shall be paid an hourly allowance based on the ordinary wage prescribed for
the classification in which they are employed increased by 4.5%.
Where an enrolled nurse is engaged as a health worker and that enrolled nurse wishes to maintain their enrolled nurse
registration, the employer shall provide work in a nursing situation each year to enable them to maintain their registration
with their nurses’ board.
Specialist Allowance
Where a health worker is performing specialist duties, for example has responsibility for a special project or program,
which require independent application of a high level of theoretical or specialist knowledge, that health worker shall be
paid an allowance equal to 7% of the Aboriginal Health Worker Grade 4 Level 1, 1st year of employment for the period
that worker is exercising those skills.
Total
Arbitrated
Base Rate
Per Week
Safety Net
Per Week
$
Adjustments
$
Per Week
$
Gardener
1st year of employment
2nd year of employment
3rd year of employment and thereafter

(12)

374.60
379.60
383.80

106.00
106.00
106.00

480.60
485.60
489.80

394.90
399.20
403.30

106.00
106.00
106.00

500.90
505.20
509.30

394.80
398.60
401.70

106.00
106.00
106.00

500.80
504.60
507.70

399.10
402.80
406.00

106.00
106.00
106.00

505.10
508.80
512.00

Driver of Motor Vehicle (under 1.2 tonnes)
1st year of employment
2nd year of employment
3rd year of employment and thereafter

(15)

480.60
485.60
489.80

Cook
1st year of employment
2nd year of employment
3rd year of employment and thereafter

(14)

106.00
106.00
106.00

Domestic
1st year of employment
2nd year of employment
3rd year of employment and thereafter

(13)

374.60
379.60
383.80

Driver of Motor Vehicle (exceeding 1.2 tonnes capacity
but not exceeding 3 tonnes capacity)
1st year of employment
2nd year of employment
3rd year of employment and thereafter
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Base Rate
Per Week
$

Arbitrated
Safety Net
Adjustments
Per Week
$

Total
Per Week
$

401.20
404.90
408.10

106.00
106.00
106.00

507.20
510.90
514.10

388.90
392.80
396.20

106.00
106.00
106.00

494.90
498.80
502.20

Bus Driver (under 25 passengers)
1st year of employment
2nd year of employment
3rd year of employment and thereafter

(17)
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Storeperson (Grade 1)
1st year of employment
2nd year of employment
3rd year of employment and thereafter

(18)

Leading hands shall be paid the ordinary wage prescribed for the classification in which they are employed increased
by—
$ Per Week
(a)
When in charge of not less than 3 and not more than 10 other employees
15.95
(b)
When in charge of more than 10 and not more than 20 other employees
23.85
(c)
When in charge of more than 20 other employees
31.75

(19)

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
Where the term “year of employment” has been used in this clause, it shall mean all service whether full time or part time
and shall include service of an equivalent nature in any Aboriginal Health Organisation.
Such service shall be calculated in periods of calendar years from the date of commencement of work with the employer
and by automatic progression subject to satisfactory service.
When an employee transfers from one grade or level to another, the employee shall be placed at the next highest rate of
pay from the wage they were previously receiving and subclause (20) of this clause shall not apply in these
circumstances.
____________________

(20)

(21)

2002 WAIRC 07228
ARTWORKERS AWARD
No. A30 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
TOWN OF NARROGIN AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 16 DECEMBER 2002
FILE NO.
APPLICATION 1638 OF 2002
CITATION NO.
2002 WAIRC 07228
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and there being no appearance for the Respondents, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Artworkers Award No. A30 of 1987 be varied in accordance with the following Schedule and that such
variation shall have effect from the first pay period on or after today’s date.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________
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SCHEDULE
Clause 11. – Overtime: Delete subclause (2) of this clause and insert in lieu the following—
(2)
Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess
of and continuous with the required daily hours of work, the employee shall be provided with a meal free of cost, or shall
be paid the sum of $9.60 as meal money.
____________________
2002 WAIRC 07225
BUILDING TRADES AWARD 1968
No. 31 of 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CRYSTAL SOFTDRINKS AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 16 DECEMBER 2002
FILE NO.
APPLICATION 1636 OF 2002
CITATION NO.
2002 WAIRC 07225
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Richardson of the Master Builders
Association of Western Australia and Mr K. Dwyer on behalf of the Respondents, and by consent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Building Trades Award 1968 No. 31 of 1966 be varied in accordance with the following Schedule and that
such variation shall have effect from the first pay period on or after today’s date.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________

1.

SCHEDULE
Clause 10. – Wages: Delete subclause (4) of this clause and insert in lieu the following—

(4)

Tool Allowance: (Per Week)

$

(a)

Bricklayers and Stoneworkers

15.20

(b)

Plasterers

17.70

(c)

Carpenters and Joiners

21.50

(d)

Joiners - Assembler A or B

10.80

(e)

Plumbers

21.50

(f)

Painters

5.30

(g)

Signwriters

5.30

(h)

Glaziers

5.30

Note 1: The tool allowance prescribed in paragraphs (a) to (h) inclusive of this subclause, each include an amount of
5 cents for the purpose of enabling the employees to insure their tools against loss or damage by theft or fire.

2.
(6)

Note 2: The abovenamed allowances shall not be paid where the employer supplied the employee with all necessary
tools.
Clause 19. – Overtime: Delete subclause (6) of this clause and insert in lieu the following—
Any employee who is required to continue working for more than two hours after his usual knock-off time on any day
shall be supplied by the employer with a reasonable meal or, in lieu of such meal, shall be paid an allowance of $9.60 for
that meal.
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(4)
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Clause 23. – Distant Work: Delete subclause (4) of this clause and insert in lieu the following—
The employer shall pay all fares which shall be deemed to include the cost of transporting the employee’s tools, in
connection with such travelling, and shall pay the cost of each ordinary meal actually and reasonably required during
such travelling but the minimum allowance for such meal shall be $9.60.
Provided that the amount of the return fare shall not be payable if the worker be dismissed for misconduct or, within one
working week of his commencing work on the job, for incompetency or if the worker terminates or discontinues his work
on the job within one month of his commencing thereon.
Provided further that where such travelling is to or from or within the area of the State north of latitude 26°S., the
following provisions shall apply:(a)
The amount of the original fare shall be deducted from the subsequent earnings of the worker.
(b)
One-third of the amount of such fare shall be refunded by the employer to any worker who continues for each
of the first three months of the duration of the job, with the full fare being refunded by the employer to a worker
who continues in his service until the completion of any job of less than three months’ duration or to any
worker dismissed by the employer within the first three months of the employment unless such dismissal was
due to the worker’s misconduct.
(c)
Where a worker continues in the employer’s service at a distant job for three months or six months, he shall be
paid by the employer either one half or the full amount as the case may be, of the fares incurred in returning to
his home, with the full amount of such fares being payable by the employer to a worker who continues in his
service until the completion of any job of less than six months’ duration or to any worker dismissed by the
employer within the first six months of the employment unless such dismissal was due to the worker’s
misconduct.
____________________

2002 WAIRC 07205
BUILDING TRADES (CONSTRUCTION) AWARD 1987
No. R14 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
ADSIGNS PTY LTD AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
THURSDAY, 12 DECEMBER 2002
FILE NO.
APPLICATION 1637 OF 2002
CITATION NO.
2002 WAIRC 07205
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Richardson from the Master Builders’
Association of WA (Union of Employers) and Mr K. Dwyer for the Respondents, and by consent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Building Trades (Construction) Award 1987 No. R14 of 1978 be varied in accordance with the following
Schedule and that such variation shall have effect on and from the first pay period on or after today’s date.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________

1.
(6)

SCHEDULE
Clause 8. – Rates of Pay: Delete subclause (6) of this clause and insert in lieu the following—
Tool Allowance
Tool allowances shall be paid to tradesmen as prescribed hereunder:Per Week
$
Carpenters, Joiners, Plumbers, Stonemasons, Stoneworkers
21.50
Plasterers, Fixers
17.70
Bricklayers
15.20
Roof Tile Fixers
11.20
Signwriters, Painters, Glaziers
5.30

2.
Clause 20. – Meal Allowance: Delete this clause and insert in lieu the following—
An employee required to work overtime for at least one and a half hours after working ordinary hours inclusive of any time worked
for accrual purposes as prescribed in clauses 13(1) or 18(4) shall be paid by his/her employer an amount of $9.60 to meet the cost of
a meal.
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Provided that this clause shall not apply to an employee who is provided with reasonable board and lodging or who is receiving a
distant work allowance in lieu thereof as provided for in subclause (3) of Clause 21. - Living Away From Home - Distant Work and
is provided with a suitable meal.
3.
Clause 21. – Living Away from Home – Distant Work:
A.
Delete subclause (3)(b) of this clause and insert in lieu the following—
(b)
Pay an allowance of $335.60 per week of seven days but such allowance shall not be wages. In the case of
broken parts of the week occurring at the beginning or ending of employment on a distant job the allowance
shall be $48.00 per day.
Provided that the foregoing allowances shall be increased if the employee satisfies the employer that he/she
reasonably incurred a greater outlay than that prescribed. In the event of disagreement the matter may be
referred to a Board of Reference for determination; or
B.
Delete subclause (4)(a)(iii) of this clause and insert in lieu the following—
(iii)
For any meals incurred while travelling at $9.60 per meal.
Provided that the employer may deduct the cost of the forward journey fare from an employee who
terminates or discontinues his/her employment within two weeks of commencing on the job and who
does not forthwith return to his/her place of engagement.
C.
Delete subclause (7)(b) of this clause and insert in lieu the following—
(b)
Camping Allowance: An employee living in a construction camp where free messing is not provided shall
receive a camping allowance of $131.40 for every complete week he/she is available for work. If required to be
in camp for less than a complete week he/she shall be paid $18.90 per day including any Saturday or Sunday if
he/she is in camp and available for work on the working days immediately preceding and succeeding each
Saturday and Sunday. If an employee is absent without the employer’s approval on any day, the allowance shall
not be payable for that day and if such unauthorised absence occurs on the working day immediately preceding
or succeeding a Saturday or Sunday, the allowance shall not be payable for the Saturday or Sunday.
4.
Clause 32. – Special Tools and Protective Clothing: Delete subclause (5)(b) of this clause and insert in lieu the
following—
(b)
The employer shall make available, during working hours, a suitable grindstone or wheel together with power
(hand or mechanically driven) for turning it. If a grindstone or wheel is not made available the employer shall
pay to each carpenter or joiner $4.74 per week in lieu of same
5.
Clause 33. – Compensation for Clothes and Tools: Delete subclause (2)(a) of this clause and insert in lieu the
following—
(2)
(a)
An employee shall be reimbursed by his/her employer to a maximum of $1249.00 for loss of tools or clothes by
fire or breaking and entering whilst securely stored at the employer’s direction in a room or building on the
employer’s premises, job or workshop or in a lock-up as provided in this award or if the tools are lost or stolen
whilst being transported by the employee at the employer’s direction, or if the tools are accidentally lost over
water or if tools are lost or stolen during an employee’s absence after leaving the job because of injury or
illness.
Provided that an employee transporting his/her own tools shall take all reasonable care to protect those tools and
prevent theft or loss

____________________
2002 WAIRC 07224
BUILDING TRADES (GOLDMINING INDUSTRY) AWARD
Nos. 29 & 32 of 1965
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
LAKE VIEW AND STAR LIMITED AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 16 DECEMBER 2002
FILE NO.
APPLICATION 1635 OF 2002
CITATION NO.
2002 WAIRC 07224
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr R. Gifford on behalf of the Respondents, and by
consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Building Trades (Goldmining Industry) Award Nos 29 & 32 of 1965 and 4 of 1966 be varied in accordance
with the following Schedule and that such variation shall have effect from the first pay period on or after today’s date.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________
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SCHEDULE
Clause 9. – Wages: Delete subclause (2) of this clause and insert in lieu the following—
Tool Allowance (per week)

1.
(2)

(a)
(b)

Carpenter
Painter

21.50
5.30

The tool allowance for carpenter and joiner includes an amount of five cents for the purpose of enabling the employees to
insure their tools against loss or damage by theft or fire.
2.
(6)

Clause 17. – Overtime: Delete subclause (6) of this clause and insert in lieu the following—
When a employee, without being notified on the previous day, is required to continue working after the usual knock-off
time for more than one hour or (in the case of a day-worker) after 5.30pm whichever is the later, he shall be provided with
any meal required or shall be paid $9.60 in lieu thereof.

____________________

2002 WAIRC 07229
BUILDING TRADES (GOVERNMENT) AWARD 1968
No. 31A of 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CONTRACT AND MANAGEMENT SERVICES AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 16 DECEMBER 2002
FILE NO.
APPLICATION 1634 OF 2002
CITATION NO.
2002 WAIRC 07229
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr R.A. Heaperman on behalf of the Respondents,
and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Building Trades (Government) Award 1968 No. 31A of 1966 be varied in accordance with the following
Schedule and that such variation shall have effect from the first pay period on or after today’s date.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________

1.
(2)

SCHEDULE
Clause 9. – Wages: Delete subclause (2) of this clause and insert in lieu the following—
Tool Allowance
(Per Week)
$
(a)

Bricklayers and Stoneworkers

15.20

(b)

Plasterers

17.70

(c)

Carpenters and Joiners

21.50

(d)

Plumbers

21.50

(e)

Painters and Sign-writers

5.30

(f)

Glaziers

5.30

(g)

Stonemasons: The employer shall supply all necessary tools for the use of stonemasons,
except when engaged on building construction, when the worker, if required to supply
his/her own tools, shall receive a tool allowance at the rate of $1.65 per week.

NOTE 1:

The tool allowance prescribed in paragraphs (a), (b), (c) and (d) of this subclause each include an amount of six cents
for the purpose of enabling the employees to insure their tools against loss or damage by theft or fire.

NOTE 2:

The abovenamed allowances shall not be paid where the employer supplies an employee with all necessary tools.
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Clause 15. – Apprentices: Delete subclause (14) of this clause and insert in lieu the following—
On the completion of the probationary period an apprentice shall be supplied with tools as selected by the foreman up to
the value of—
Carpentry and Joinery Joiners Shop
Other
Plumbing
Painting, Signwriting and Glazing
Bricklaying
Plastering

$
197.60
215.10
186.20
60.00
133.60
147.60

3.
(6)

Clause 19. – Overtime: Delete subclause (6) of this clause and insert in lieu the following—
Any employee who is required to continue working for more than two hours after his usual knock-off time on any day
shall be supplied by the employer with a reasonable meal, or in lieu of such meal, shall be paid an allowance of $9.60 for
a meal.
Provided that this subclause shall not apply to a worker who has been notified on the previous day that he would be
required to work such overtime.

4.

Clause 29. – Distant Work:
A.
Delete subclause (1)(c) and (d) of this clause and insert in lieu the following—
(c)
(i)
An employee who is obliged under paragraph (a) of this subclause to camp at or reasonably close to
the site of the work and is not provided free with food and accommodation referred to in the said
paragraph, shall be paid an allowance of $67.70 per week or $2.50 per day for any period of
employment less than one week. This allowance shall be reduced by $33.80 per week, or $1.50 per
day where the aforesaid rate applies in all cases where the employer at his own costs provides the
employee with both a proper mess room and the cooking of the employees food.
(ii)
The weekly rate of $67.70 and the aforementioned deduction of $33.80 shall apply notwithstanding
that employee may return to his home at weekend.
Provided that such employee does not absent himself without just cause from the job for any of the
ordinary working hours or reasonable overtime required in such week otherwise a deduction of
$2.10 per day may be made for each non working day and ordinary working day not fully worked in
that week up to the maximum allowance prescribed.
(iii)
Where the employer provides a mess and cooking staff the deduction referred to in placitum (i) of this
paragraph shall be made, unless otherwise agreed, notwithstanding that an employee may not avail
himself of the mess facilities.
(iv)
The weekly allowance for an employee working north of latitude 26 degrees and camped 20 miles or
more from the nearest town shall be increased to $17.40 in cases where the employee is obliged to
batch.
(d)
A deduction of $2.10 per day may be made in respect of any employee coming under the provisions of
paragraph (c) of this subclause for any absence coming within the provision of subclause (3) hereof, or for any
absence of the employee on leave without pay.
B.
(b)

Delete subclause (2)(b) of this clause and insert in lieu the following—
Subject to the provisions of this subclause the employer shall pay all costs incurred by an employee in travelling
to and from a job to which paragraph (a) of subclause (1) hereof refers from and to the place of engagement.
Such costs shall be limited to fares, which shall include sleeping berth accommodation, where such is
reasonably necessary, transport of tools, meal money at the rate of $3.60 for each ordinary meal actually and
reasonably required and paid for by the employee during such travelling and payment for travelling time (which
shall include time waiting for transport connections and also ordinary working hours not worked after the
employee has arrived at the job destination and made himself available for work) at ordinary time rates with a
maximum of eight hours for any one day.
Provided that any employee who is dismissed for misconduct, or who, within one week of commencing work, is
dismissed for incompetence shall forfeit all rights under this subclause and any costs already incurred under this
subclause by the employer in respect of that employees travel to the job shall, to the extent that the same have
not been satisfied by deductions from his wages made by the employer under paragraph (d) of this subclause,
where that paragraph is applicable, remain a debt due from the employee to the employer and the amount
thereof shall be retainable or recoverable by the employer from the employee in the same way as the debt
referred to in subclause (d) of this clause.

____________________
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2002 WAIRC 07223
EARTH MOVING AND CONSTRUCTION AWARD
No. 10 of 1963
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
GOLDFIELDS CONTRACTORS W.A. AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 16 DECEMBER 2002
FILE NO.
APPLICATION 1633 OF 2002
CITATION NO.
2002 WAIRC 07223
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Dwyer on behalf of the Respondents, and by
consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Earth Moving and Construction Award No. 10 of 1963 be varied in accordance with the following Schedule
and that such variation shall have effect from the first pay period on or after today’s date.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________
SCHEDULE
1.
Clause 11. – Meal Money: Delete this clause and insert in lieu the following—
When an employee is required for overtime without having been notified on the previous day, he/she shall be supplied with a meal
or be paid $9.60 in lieu thereof, and if owing to the overtime worked, a second or subsequent meal is required he/she shall be
supplied with each meal or be paid $5.90 for each meal so required. Provided no such meal or payment is due unless the employee
works more than two hours after the usual knock off time. Provided that an employee who is allowed not less than one hour and a
half in which to get a meal before resuming work, and facilities for obtaining a meal are available, shall not be entitled to meal
money or a meal under this clause.
2.
Clause 17. – Living Away from Home Allowance: Delete subclause (1)(b) of this clause and insert in lieu the
following—
(b)
pay an allowance of $335.60 per week of seven days but such allowance shall not be wages. In the case of
broken parts of the week occurring at the beginning or the ending of the employment on a distant job the
allowance shall be $48.00 per day.
____________________
2002 WAIRC 07288
ELECTRICAL CONTRACTING INDUSTRY AWARD
No. R 22 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
ELECTRICAL CONTRACTORS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF
EMPLOYERS), ELECTRICAL ELECTRONIC GROUP APPRENTICESHIP SCHEME INC,
DOMINIC RIGGIO, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 24 DECEMBER 2002
FILE NO.
APPLICATION 1531 OF 2002
CITATION NO.
2002 WAIRC 07288
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr C. Young on behalf of the Applicant and Mr C. Martin for the Electrical Contractors Association of WA and
Mr M.G. Coleman for the Chamber of Commerce and Industry of Western Australia, and by consent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Electrical Contracting Industry Award No. R22 of 1978 be varied in accordance with the following Schedule
and that such variation shall have effect from the first pay period on or after 16th December 2002.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________
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SCHEDULE
Clause 2. – Arrangement: Delete this clause and insert in lieu thereof the following—
1.
Title
1B.
Minimum Adult Award Wage
2.
Arrangement
3.
Area and Scope
4.
Term
5.
Definitions
6.
Safety Footwear
7.
Contract of service
8.
Higher Duties
9.
Supported Wages
10.
Apprentices
11.
Hours
12.
Overtime
13.
Shift Work
13A.
Other Than Construction Work
13B.
Shift Work on Construction Work
14.
Payment of Wages
15.
Representative Interviewing Employees
16.
Posting of Awards and Union Notices
17.
Time and Wages Record
18.
Special Rates and Provisions
19.
Car Allowance
20.
Allowance for Travelling and Employment in Construction Work
21.
Distant Work
22.
Location Allowances
23.
Public Holidays and Annual Leave
24.
Sick Leave
25.
Bereavement Leave
26.
Long Service Leave
27.
Grievance Procedure and Special Allowance
28.
Board of Reference
29.
Late Comers
30.
Special Provisions - Western Power Corporation
31.
Seniority on Termination
32.
Trade Union Training
33.
Union Steward
34.
Parental Leave
35.
Adverse Weather
36.
Superannuation
37.
Structural Efficiency
38.
Redundancy
39.
Liberty to Apply
40.
Special Exemptions
First Schedule - Wages
Second Schedule - Respondents
Third Schedule - Named Parties to the Award
Appendix - S.49B - Inspection of Records Requirements

2.
Clause 4. – Term: Delete this clause and insert in lieu thereof the following—
This award shall operate from the beginning of the first pay period commencing on or after the 26th February 1979 until cancelled.
3.
(1)

(2)

Clause 5. – Definitions: Delete this clause and insert in lieu thereof the following—
“Electrical Fitter” means an employee engaged in making, repairing, altering, assembling, testing, winding, or wiring
electrical machines, instruments, meters, or other apparatus, other than wires leading thereto, but an employee shall not be
deemed to be an electrical fitter(a)
Solely by reason of the fact that this work consists of placing electrodes in “neon” tubes sealed by the
employee; or
(b)
If the employee is employed as a meter tester.
“Electrical Installer/Mechanic” means an employee engaged in the installation of electric lighting, electric meters, bells,
telephones or motors and apparatus used in connection therewith and includes an employee engaged in running, repairing
or testing of conductors used for lighting, heating or power purposes but does not include an employee who is a
linesperson or a meter fixer.
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(4)

(5)

(6)

(7)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

101

“Electrician - Special Class” means, subject to paragraph (c) hereunder, an electrical fitter or electrical installer who—
(a)
(i)
Has satisfactorily completed a prescribed post trade course in industrial electronics; or
(ii)
Has, whether through practical experience or otherwise, achieved a standard of knowledge
comparable to that which would be achieved under sub-paragraph (i) hereof; and
(b)
(i)
Is engaged on work on or in connection with complicated or intricate circuitry, which work requires
for its performance the standard of knowledge referred to in paragraph (a) hereof;
(ii)
Is able, where necessary and practicable, to perform such work without supervision and to examine,
diagnose and modify systems comprising inter-connected circuit;
but does not include such an employee unless the work on which they are engaged requires for its performance,
knowledge in excess of that gained by the satisfactory completion of the appropriate Technical College trade
course.
(c)
For the purposes of this award an employee shall be deemed to be an Electrician - Special Class only for the
time during which the employee meets the foregoing conditions, unless—
(i)
That time exceeds 16 hours per week; or
(ii)
In the opinion of the employer or, in the event of disagreement, in the opinion of the Board of
Reference that time is likely during the course of their employment to exceed sixteen hours per week
on average;
in which case the employee shall be classified as Electrician - Special Class for as long as their employment
continues on either of those bases.
(d)
In the event of disagreement about the implementation of this Electrician - Special Class provision, a Board of
Reference shall determine the matter.
(e)
For the purpose of this definition the following courses are deemed to be prescribed post trade courses in
industrial electronics—
(i)
Post Trade Industrial Electronics Course of the N.S.W. Department of Technical Education.
(ii)
The Industrial Electronics Course (Grades 1 and 2) as approved by the Education Department of
Victoria.
(iii)
The Industrial Electronics Course of the South Australian School of Electrical Technology.
(iv)
Industrial Electronics (Course “C”) of the Department of Education, Queensland.
(v)
The Industrial Electronics Course of the Technical Education Department of Tasmania.
(vi)
The Certificate in Industrial Electronics of the Technical Education Division, Education Department
of Western Australia.
“Electrician Commissioning” means an electrical installer or electrical fitter other than an Electrician - Special Class
having not less than two years on the job experience who during commissioning work is engaged on complex or intricate
circuitry and is able to perform such work without supervision and to examine, diagnose and modify systems comprising
inter-connected circuits and in so doing, if required, is capable of testing to a standard beyond tests covered by AS/NZS
3000:2000 Wiring Rules.
“Instrument Fitter/Electrical Grade 1” means a tradesperson who is mainly engaged in installing, testing and/or
repairing and maintaining electrical and/or electro-pneumatic measuring and/or recording appliances and/or scientific
electrical instruments and associated services thereto, including small bore piping up to 25 m/m in diameter.
An Instrument Fitter/Electrical Grade 1 shall demonstrate a knowledge and understanding of industrial
instrumentation and be able to apply that knowledge and understanding to the tasks assigned by the employer. The
required knowledge and understanding would have been gained by undertaking a formal training course run by a State
Education Department or Technical Education Department or its equivalent or by at least 12 months on the job
experience as a tradesperson at instrument work.
“Instrument Fitter/Electrical Grade 2” means a tradesperson working at a level above that of Instrument
Fitter/Electrical Grade 1, who is mainly engaged in installing, repairing, maintaining, servicing, testing, modifying,
commissioning, calibrating and fault finding instruments which make up a complex control system which utilises some
combination of electrical, electronic, mechanical, hydraulic and pneumatic principles.
To be classified as an Instrument Fitter/Electrical Grade 2 a tradesperson will have—
(a)
Had a minimum of two years on the job experience as a tradesperson working predominantly on complex
and/or intricate instruments and instrument systems as will enable the employee to perform such work under
minimum supervision and technical guidance, and
(b)
Satisfactorily completed an appropriate post trade course equivalent to at least two years’ part-time study or has
achieved to the satisfaction of the employer a comparable standard of skill and knowledge by other means
including in-plant training or on the job experience referred to in (a) above.
“Electronics Tradesperson” means an electrical tradesperson working at a level beyond that of electrician special class
and who is mainly engaged in applying their knowledge and skills to the tasks of installing, repairing, maintaining,
servicing, modifying, commissioning, testing, fault finding and diagnosing of various forms of machinery and equipment
which are electronically controlled by complex digital and/or analogue control systems utilising integrated circuitry. The
application of this skill and knowledge would require an overall understanding of the operating principles of the systems
and equipment on which the tradesperson is required to carry out their tasks.
To be classified as an electronics tradesperson, a tradesperson must have at least three years on the job experience as a
tradesperson in electronics systems utilising integrated circuits and in addition must have satisfactorily completed a post
trades course in electronics equivalent to at least two years’ part-time study.
In addition, to be classified as an electronics trades, a tradesperson must be capable of—
(a)
Maintaining and repairing multi-function printed circuitry using circuit diagrams and test equipment;
(b)
Working under minimum supervision and technical guidance;
(c)
Providing technical guidance within the scope of the work described in this definition;
(d)
Preparing reports of a technical nature on specific tasks or assignments as directed and within the scope of the
work described in this definition.

102
(8)
(9)
(10)
(11)
(12)

(13)
4.
(1)
(2)
5.
(1)
(2)
(3)
(4)

(5)
(6)

(7)

(8)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

“Linesperson” means an employee engaged (with or without assistance) in erecting poles for electrical wires, cables or
other conductors or erecting wires, cables or other conductors on poles or over buildings, or tying them to insulators, or
joining or insulating them, or doing any work on electrical poles off the ground.
“Cable Jointer” shall mean an employee who is engaged in joining cables or sweating on lugs in connection with the
installing and maintenance of underground or overhead distributing systems.
“Electrical Assistant” shall mean an employee directly assisting any other employee covered by this award.
“Casual Employee” means an employee engaged and paid as such. Provided they shall not be employed as such for
more than one month.
“Construction Work” means work on site in or in connection with—
(a)
The construction of a large industrial undertaking or any large civil engineering project;
(b)
The construction or erection of any multi-storey building; and
(c)
The construction, erection or alteration of any other building, structure, or civil engineering project which the
employer and the union agree or, in the event of disagreement, which the Board of Reference declares to be
construction work for the purposes of this award.
“Part-time Employee” means an employee engaged and paid as such. Provided that a part-time employee’s weekly
hours shall not exceed twenty four except by written agreement with the Union.
Clause 6. – Safety Footwear: Delete this clause and insert in lieu thereof the following—
On “construction work” a payment of 10 cents for each hour worked shall be paid to all employees to compensate them
for the requirement to wear approved safety footwear which the employees are to ensure are maintained in sound
condition.
Failure to wear safety footwear maintained in sound condition as determined by the employer will render the offending
employee ineligible to work or be paid wages until such time as the employee is correctly attired for the job.
Clause 7. – Contract of Service: Delete this clause and insert in lieu thereof the following—
A contract of service to which this award applies may be terminated in accordance with the provisions of this Clause but
not otherwise.
Nothing in this Clause prevents any party to the contract giving a greater period of notice than is prescribed by this
Clause, or any party at any time giving notice in accordance with this Clause.
Nothing in this Clause affects an employer’s right to dismiss an employee without notice for misconduct in which case
wages shall be paid for the time worked up to the time of dismissal only.
(a)
A party to the contract of service may on any day give to the other party the appropriate period of notice of
termination and where such notice is given at or before the commencement of the ordinary hours of duty of any
day that day shall be included in the period of notice.
(b)
The contract of service terminates when the period of notice expires.
(c)
In lieu of giving the period of notice the contract shall be terminable by the payment or forfeiture, as the case
may be, of ordinary wages for the period of notice which should have been given.
In the case of forfeiture by an employee, the employee shall forfeit entitlement to any monies owing to them under this
award except to the extent that such monies exceed the employee’s ordinary wages for the period of notice which should
have been given.
Where an employee leaves the employment without giving or completing the period of notice under the contract the
employee shall be deemed to have been terminated at the time at which the employee was last ready, willing and
available for work during ordinary working hours under the contract and the provisions of subclause (4) shall be deemed
to have been complied with if the employee pays to the employer whether by forfeiture or otherwise, an amount
equivalent to the ordinary wages for the period of notice which should have been given.
The period of notice referred to in this Clause is—
(a)
In the case of a casual employee, one hour;
(b)
An employee (other than a casual employee)
(i)
Period of Continuous Services
Period of Notice
During the first month
1 day
More than 1 month but less than 1 year
1 week
More than 1 year but less than 3 years
2 weeks
More than 3 years but less than 5 years
3 weeks
5 years and over
4 weeks
(ii)
An employee who at the time of being given notice is over 45 years of age and who at the date of
termination has completed two years’ continuous service with the employer, shall be entitled to one
week’s notice in addition to the notice prescribed in paragraph (a) of this subclause.
(c)
In the case of an employee who has been engaged for the major and substantial portion of their time on
construction work and who has completed one month’s service, the employer, in lieu of giving the period of
notice of termination shall give notice to the employee on the day the contract of service is to end and pay the
employee one week’s ordinary wages.
Provided that where an employee having been offered and refused employment at another site with the same
employer subsequently, within a fortnight of such refusal, applies to that employer for employment and is
engaged to work at that other site, the one week’s wages paid to the employee under this subparagraph shall be
credited towards payment of any monies due in the employee’s new employment.
(a)
On the first day of engagement an employee shall be notified by the employer or by the employer’s
representative whether the duration of the their employment is expected to exceed one month and, if hired as a
casual employee, they shall be advised accordingly.
(b)
An employee shall, for the purposes of this award, be deemed to be a casual employee—
(i)
If the expected duration of the employment is less than one month; or
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(ii)

If the notification referred to in paragraph (a) of this subclause is not given and the employee is
dismissed through no fault of the employee’s own within one month of commencing employment.
(9)
The employer shall be under no obligation to pay for any day not worked upon which the employee is required to be
present for duty, except when such absence from work is due to illness and comes within the provisions of Clause 24. –
Sick Leave or such absence is on account of holidays to which the employee is entitled under the provisions of this
award.
(10)
(a)
The employer is entitled to deduct payment for any day upon which an employee (including an apprentice)
cannot be usefully employed because of a strike by the industrial union of employees party to this award or by
any other association or union.
(b)
The provisions of paragraph (a) of this subclause also apply where an employee cannot be usefully employed
through any cause which the employer could not reasonably have prevented but only if, and to the extent that,
the employer and the Industrial Union of Employees so agree, or, in the event of disagreement, the Board of
Reference so determines.
(c)
Where the stoppage of work has resulted from a breakdown of the employer’s machinery the Board of
Reference, in determining a dispute under paragraph (b) of this subclause, shall have regard for the duration of
the stoppage and the endeavours made by the employer to repair the breakdown.
6.
Clause 8. – Higher Duties: Delete this clause and insert in lieu thereof the following—
An employee engaged on duties carrying a higher rate than their ordinary classification shall be paid the higher rate for the time the
employee is so engaged, but if the employee is so engaged for two hours or more of any one day or shift, the employee shall be paid
the higher rate for the whole day or shift.
7.
Clause 9. – Under-Rate Employees: Delete this title and clause and insert in lieu thereof the following—
9. – SUPPORTED WAGE
(1)
This clause defines the conditions which will apply to employees who because of the effects of a disability are eligible for
a supported wage under the terms of this Award. In the context of this clause, the following definitions will apply—
(a)
‘Supported Wage System’ means the Commonwealth Government system to promote employment for people
who cannot work at full Award wages because of a disability as documented in “[Supported Wages
System: Guidelines and Assessment Process]”.
(b)
‘Accredited Assessor’ means a person accredited by the management unit established by the Commonwealth
under the Supported Wage System to perform assessments of an individual’s productive capacity within the
Supported Wage System.
(c)
‘Disability Support Pension’ means the Commonwealth pension scheme to provide income security for persons
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any
successor to that scheme.
(d)
‘Assessment instrument’ means the form provided for under the Supported Wage System that records the
assessment of the productive capacity of the person to be employed under the Supported Wage System.
(2)
Eligibility Criteria
Employees covered by this clause will be those who are unable to perform the range of duties to the competence level
required within the class of work for which the employee is engaged under this Award, because of the effects of a
disability on their productive capacity and who meet the impairment criteria for receipt of a Disability Support Pension.
(The clause does not apply to any existing employee who has a claim against the employer that is subject to the provisions
of workers’ compensation legislation or any provision of this Award relating to the rehabilitation of employees who are
injured in the course of their current employment).
The clause also does not apply to employers in respect of their facility, programme, undertaking, services or the like
which receives funding under the Disability Services Act 1988 and fulfils the dual role of service provider and sheltered
employer to people with disabilities who are in receipt of or are eligible for a disability support pension, except with
respect to an organisation which has received recognition under s10 or s12A of the Act, or if a part has received
recognition, that part.
(3)
Supported Wage Rates
Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by
this Award for the class of work which the person is performing according to the following schedule—
Assessed Capacity (subclause 4)
10%*
20%
30%
40%
50%
60%
70%
80%
90%

(4)

% of Prescribed Award Rate
10%
20%
30%
40%
50%
60%
70%
80%
90%

(Provided that the minimum amount payable shall be not less than $56.00 per week).
*
Where a person’s assessed capacity is 10%, they shall receive a high degree of assistance and support.
Assessment of Capacity
For the purpose of establishing the percentage of the Award rate to be paid to an employee under this Award, the
productive capacity of the employee will be assessed in accordance with the Supported Wage System and documented in
an assessment instrument by either—
(a)
the employer and the union in consultation with the employee or, if desired by any of these; or
(b)
the employer and an accredited Assessor from a panel agreed by the parties to the Award and the employee.
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Lodgement of Assessment Instrument
(a)
All assessment instruments under the conditions of this clause, including the appropriate percentage of the
Award wage to be paid to the employee, shall be lodged by the employer with the Registrar of the Western
Australian Industrial Relations Commission.
(b)
All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where a
union which is party to the Award, is not a party to the assessment, it shall be referred by the Registrar to the
union by certified mail and shall take effect unless an objection is notified to the Registrar within 10 working
days.
(6)
Review of Assessment
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable
request for such a review. The process of review shall be in accordance with the procedures for assessing capacity under
the Supported Wage System.
(7)
Other Terms and Conditions of Employment
Where an assessment has been made, the applicable percentage shall apply to the wage rate only. Employees covered by
the provisions of the clause will be entitled to the same terms and conditions of employment as all other employees
covered by this Award paid on a pro-rata basis.
(8)
Workplace Adjustment
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes
in the workplace to enhance the employee’s capacity to do the job. Changes may involve re-design of job duties, working
time arrangements and work organisation in consultation with other employees in the area.
(9)
Trial Period
(a)
In order for an adequate assessment of the employee’s capacity to be made, an employer may employ a person
under the provisions of this clause for a trial period not exceeding 12 weeks, except that in some cases
additional work adjustment time (not exceeding 4 weeks) may be needed.
(b)
During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a
continuing employment relationship shall be determined.
(c)
The minimum amount payable to the employee during the trial period shall be no less than $56.00 per week; or,
in the case of paid rates award, the amount payable to the employee during the trial period shall be $56.00 per
week or such greater amount as is agreed from time to time between the parties (taking into account the
Department of Social Security income test free areas for earnings) and inserted into this Award.
(d)
Work trials should include induction or training as appropriate to the job being trialed.
(e)
Where the employer and employee wish to establish a continuing employment relationship following the
completion of the trial period, a further contract of employment shall be entered into based on the outcome of
assessment under subclause (4) of this clause.
8.
Clause 10. – Apprentices: Delete this clause and insert in lieu thereof the following—
Apprentices may be taken in the ratio of one apprentice for every one or two tradesperson and shall not be taken in excess of that
ratio unless—
(a)
The industrial union of employees so agrees; or
(b)
The Commission so determines.
9.
Clause 11. – Hours: Delete this clause and insert in lieu thereof the following—
(1)
(a)
Subject to the provisions of this paragraph and subclauses (2) and (3) of this Clause, the ordinary hours of work
shall be an average of 38 per week to be worked on one of the following basis—
(i)
Thirty-eight (38) hours within a work cycle not exceeding seven (7) consecutive days; or
(ii)
Seventy-six (76) hours within a work cycle not exceeding fourteen (14) consecutive days; or
(iii)
One hundred and fourteen (114) hours within a work cycle not exceeding twenty-one (21) consecutive
days; or
(iv)
One hundred and fifty-two (152) hours within a work cycle not exceeding twenty-eight (28)
consecutive days.
(b)
The ordinary hours of work may be worked on any or all days of the week, Monday to Friday, inclusive, and
except in the case of shift employees, shall be worked between the hours of 6.00 a.m. and 6.00 p.m. Provided
that the spread of hours may be altered by agreement between the employer and the majority of employees in
the plant or section or sections concerned.
(c)
Where the first night shift in any week commences on Monday night, the night shift commencing on Friday and
finishing not later than 8.00 a.m. on Saturday of that week, shall be deemed to have been worked in ordinary
working hours.
(d)
The ordinary hours of work shall not exceed 10 hours on any day.
Provided that in any arrangement of ordinary working hours, where such ordinary hours are to exceed 8 hours
on any day, the arrangement of hours shall be subject to the agreement between the employer and the majority
of employees in the plant or section or sections concerned.
(e)
The ordinary hours of work shall be consecutive except for a meal interval which shall not exceed one hour,
and
(i)
An employee shall not be compelled to work for more than five hours without a meal interval except
where an alternative arrangement is entered into as a result of discussions as provided for in subclause
(3) of this Clause.
(ii)
When an employee is required for duty during their usual meal interval and the meal interval is
thereby postponed for more than half an hour, the employee shall be paid at overtime rates until they
are provided with a meal.
(f)
(i)
Subject to the provisions of this paragraph, a rest period of ten minutes from the time of ceasing to the
time of resumption of work shall be allowed each morning.
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10.
(1)

The rest period shall be counted as time off duty without deduction of pay and shall be arranged at a
time and in a manner to suit the convenience of the employer.
(iii)
Refreshments may be taken by an employee during the rest period but the period of ten minutes shall
not be exceeded under any circumstances.
(iv)
An employer who satisfies the Commission that an employee has breached any condition expressed or
implied in this paragraph may be exempted from liability to allow the rest period.
(v)
In addition to the rest period referred to in placitum (i) of this paragraph a rest period of ten minutes
shall be allowed as soon as possible after the end of the second hours work following the meal interval
but the provisions of this placitum only apply to an employee engaged on construction work on any
day on which the employee is required for overtime for half an hour or more immediately following
the employee’s ordinary finishing time.
Except as provided in paragraph (d) hereof, the method of implementation of the 38 hour week may be any one
of the following—
(i)
By employees working less than 8 ordinary hours each day; or
(ii)
By employees working less than 8 ordinary hours on one or more days each week; or
(iii)
By fixing one day of ordinary working hours on which all employees will be off duty during a
particular work cycle, or
(iv)
By rostering employees off duty on various days of the week during a particular work cycle so that
each employee has one day of ordinary working hours off duty during that cycle; or
(v)
Where the ordinary hours of work are worked within an arrangement as provided in placitum (iii) or
(iv) of this paragraph, any day off duty shall be arranged so that it does not coincide with a holiday
prescribed in subclause (1) of Clause 23. – Public Holidays and Annual Leave of this Award.
In each plant, an assessment should be made as to which method of implementation best suits the business and
the proposal shall be discussed with the employees concerned, the objective being to reach agreement on the
method of implementation prior to May 17, 1982.
In the absence of an agreement at plant level, the procedure for resolving special, anomalous or extraordinary
problems shall be as follows—
(i)
Consultation shall take place within the particular establishment concerned.
(ii)
If it is unable to be resolved at establishment level, the matter shall be referred to the State Secretary
of the union concerned or the deputy, at which level a conference of the parties shall be convened
without delay.
(iii)
In the absence of agreement either party may refer the matter to the Western Australian Industrial
Relations Commission.
Different methods of implementation of a 38 hour week may apply to various groups or sections of employees
in the plant or establishment concerned.
Notice of Days Off Duty
Except as provided in paragraph (f) of this subclause, in cases where, by virtue of the arrangement of the
employee’s ordinary working hours, an employee, in accordance with placita (iii) and (iv) of paragraph (a) of
this subclause, is entitled to a day off duty during their work cycle, such employee shall be advised by the
employer at least four weeks in advance of the day they are to take off duty.
(i)
An employer with the agreement of the majority of employees concerned, may substitute the day an
employee is to take off in accordance with placita (iii) and (iv) of paragraph (a) of this subclause, for
another day in the case of a breakdown in machinery or a failure or shortage of electric power or to
meet the requirements of the business in the event of rush orders or some other emergency situation or
circumstances beyond the reasonable control of the employer.
(ii)
An employer and employee may by agreement substitute the day the employee is to take off for
another day.
(iii)
Provided that any day substituted in accordance with this subclause shall be taken during the current
or next succeeding work cycle.
Procedures shall be established for in-plant discussions, the objective being to agree on the method of
implementing a 38 hour week in accordance with subclauses (1) and (2) of this Clause and shall entail an
objective review of current practices to establish where improvements can be made and implemented.
The procedures should allow for in-plant discussions to continue even though all matters may not be resolved
by May 17, 1982.
The procedures should make suggestions as to the recording of understandings reached and methods of
communicating agreements and understandings to all employees, including the overcoming of language
difficulties.
The procedures should allow for the monitoring of agreements and understandings reached in-plant.
In cases where agreement cannot be reached in-plant in the first instance or where problems arise after initial
agreements or understandings have been achieved in-plant, a formal monitoring procedure shall apply. The
basic steps in this procedure shall be as applies with respect to special, anomalous or extraordinary problems as
prescribed in paragraph (c) of subclause (2) of this Clause.

Clause 12. – Overtime: Delete this clause and insert in lieu thereof the following—
(a)
Subject to the provisions of this subclause, all work done beyond the ordinary working hours on any day,
Monday to Friday, inclusive, shall be paid for at the rate of time and one-half for the first two hours and double
time thereafter.
For the purposes of this subclause, ordinary hours shall mean the hours of work fixed in an establishment in
accordance with Clause 11. - Hours.
(b)
(i)
Work done on Saturdays after 12.00 noon or on Sundays shall be paid for at the rate of double time.
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Work done on any day prescribed as a holiday under this award shall be paid for at the rate of double
time and one half.
(iii)
An employee who works on a Saturday, Sunday or holiday shall be paid for at least three hours at the
appropriate overtime rate.
(c)
Work done on Saturdays prior to 12.00 noon shall be paid for at the rate of time and one-half for the first two
hours and double time thereafter, but this paragraph does not apply in a case to which paragraph (c) of
subclause (1) of Clause 11. - Hours applies.
(d)
In computing overtime each day shall standalone but when an employee works overtime which continues
beyond midnight on any day, the time worked after midnight shall be deemed to be part of the previous day’s
work for the purpose of this subclause.
(a)
Except in the case of shifts to which Clause 13B. - Shift Work on Construction Work applies, overtime on shift
work shall be based on the rate payable for shift work.
(b)
(i)
When overtime work is necessary, it shall wherever reasonably practicable, be so arranged that an
employee have at least ten consecutive hours off duty between the work of successive days.
(ii)
An employee (other than a casual employee) who works so much overtime between the termination of
their ordinary work on one day and the commencement of their ordinary work on the next day that the
employee does not have at least ten consecutive hours off duty between those times shall, subject to
this paragraph, be released after completion of such overtime until the employee has had ten
consecutive hours off duty without loss of pay for ordinary working time occurring during such
absence.
(iii)
If, on the instruction of the employer, such an employee resumes or continues work without having
had such ten consecutive hours off duty the employee shall be paid at double rates until they are
released from duty for such period and shall then be entitled to be absent until the employee has had
ten consecutive hours off duty without loss of pay for ordinary working time occurring during such
absence.
(iv)
Where an employee (other than a casual employee) is called in to work on a Sunday or holiday
prescribed under this award preceding an ordinary working day, they shall, wherever reasonably
practicable, be given ten consecutive hours off duty before the usual starting time on the next day. If
this is not practicable then the provisions of subparagraphs (ii) and (iii) of this subclause shall apply.
(v)
The provisions of this paragraph shall apply in the case of shift employees who rotate from one shift
to another, as if 8 hours were substituted for 10 hours when overtime is worked;
(aa)
For the purpose of changing shift rosters; or
(bb)
Where a shift employee does not report for duty; or
(cc)
Where a shift is worked by arrangement between the employees themselves.
(vi)
Overtime worked as a result of a recall shall not be regarded as overtime for the purpose of this
paragraph when the actual time worked is less than three hours on such recall or on each of such
recalls.
(c)
When an employee is recalled to work after leaving the job—
(i)
The employee shall be paid for at least three hours at overtime rates.
(ii)
Time reasonably spent in getting to and from work shall be counted as time worked.
(d)
When an employee is instructed by the employer to hold themselves in readiness at their place of residence or
other agreed place of residence for a call to work after ordinary hours, the employee shall be paid at ordinary
rates for the time they so hold themselves in readiness.
(e)
(i)
An employee required to work overtime for more than two hours without being notified on the
previous day or earlier that they will be so required to work overtime shall be supplied with a meal by
the employer or be paid $9.10 for such meal and for a second or subsequent meal if so required.
(ii)
No such payments shall be made to any employee living in the same locality as their place of work
who can reasonably return home for such meals.
(iii)
If an employee to whom subparagraph (i) of paragraph (e) of subclause (2) hereof applies has, as a
consequence of the notice referred to in that paragraph, provided themselves with a meal or meals and
is not required to work overtime or is required to work less overtime than the period notified, they
shall be paid for each meal provided and not required, $9.10.
(f)
(i)
An employer may require any employee to work reasonable overtime at overtime rates, and such
employee shall work overtime in accordance with such requirement.
(ii)
The union party to this award, or employee or employees covered by this award, shall not in any way,
whether directly or indirectly, be a party to or concerned in any ban, limitation, or restriction upon the
working of overtime in accordance with the requirements of this subclause.
The provisions of this Clause do not operate so as to require payment of more than double time rates, or double time and
a half on a holiday prescribed under this award, for any work except and to the extent that the provisions of Clause 18. Special Rates and Provisions of this award apply to that work.
Clause 13. – Shift Work: Delete this clause and insert in lieu thereof the following—
13A. - OTHER THAN CONSTRUCTION WORK
An employer may work any job on shifts but before doing so shall give notice of their intention to the Union concerned
and of the intended starting and finishing times of ordinary working hours of the respective shifts.
(a)
Where any particular process is carried out on shifts other than day shift, and less than five consecutive
afternoon or five consecutive night shifts are worked on that process, then employees employed on such
afternoon or night shifts shall be paid at overtime rates.
Provided that where the ordinary hours of work normally worked in an establishment are worked on less than
five days then the provisions of paragraph (a) shall be as if four consecutive shifts were substituted for five
consecutive shifts.
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The sequence of work shall not be deemed to be broken under the preceding paragraph by reason of the fact
that work on the process is not carried out on a Saturday or Sunday or any other day that the employer observes
a shut down for the purpose of allowing a 38 hour week or on any holiday.
Where a shift commences at or after 11.00 p.m. on any day, the whole of that shift shall be deemed, for the purposes of
this award, to have been worked on the following day.
A shift employee when on afternoon or night shift shall be paid, for such shift fifteen per cent more than their ordinary
rate prescribed by this award .
(a)
All work performed on a rostered shift, when the major portion of such shift falls on a Saturday, shall be paid
for at the rate of time and one half.
(b)
This rate shall be paid in lieu of the shift allowances prescribed in subclause (4) of this Clause.
13B. - SHIFT WORK ON CONSTRUCTION WORK
Shifts shall not be worked on construction work unless the employer and the union so agree, or, in the event of
disagreement, the Board of Reference so determines.
(a)
Where any particular process is carried out on shifts other than day shift, and less than five consecutive
afternoon or five consecutive night shifts are worked on that process, then employees employed on such
afternoon or night shifts shall be paid at overtime rates.
Provided that where the ordinary hours of work normally worked in an establishment are worked on less than
five days then the provisions of paragraph (a) shall be as if four consecutive shifts were substituted for five
consecutive shifts.
(b)
The sequence of work shall not be deemed to be broken under the preceding paragraph, by reason of the fact
that work on the process is not carried out on a Saturday or Sunday, or on any other day that the employer
observes a shut down for the purpose of allowing a 38 hour week or on any holiday.
Where shift work is worked on construction work or by the contractor on commissioning tests for new plant—
(a)
The first night shift in ordinary hours in any week shall not commence before Monday night; and
(b)
The ordinary hours on each shift shall include crib time not exceeding twenty minutes which shall be taken in
relays so as not to cause a stoppage of operations and at times convenient to the employer.
A shift employee engaged on construction work or on commissioning tests for new plant shall, in addition to their
ordinary rate, be paid per shift of eight hours, a loading of 25 per cent for night shift.
Where shifts are worked on construction work or on commissioning tests for new plant the day and night shifts shall
change weekly.
Clause 14. – Payment of Wages: Delete this clause and insert in lieu thereof the following:
(a)
Each employee shall be paid, where the employer and employee agree, weekly or fortnightly, prior to the
finishing time of work at the appropriate rate as shown in the First Schedule - Wages. Subject to subclause (2)
of this Clause payment shall be pro rata where less than a full week is worked.
(b)
(i)
The employee shall be paid in cash or, where an employer and employee agree, the employee may be
paid their wages by cheque or electronic funds transfer.
(ii)
Where an employee is paid in cash, the employee shall be paid during ordinary working hours prior to
finishing time.
Unless an employee has been notified that payment will be delayed for reasons beyond the reasonable control
of the employer, an employee kept waiting for their wages shall be paid at overtime rates up to the maximum of
one hour.
From the date that a 38 hour week system is implemented by an employer wages shall be paid as follows—
(a)
Actual 38 Ordinary Hours
In the case of an employee whose ordinary hours of work are arranged in accordance with placitum (i) or (ii) of
subclause (2)(a) of Clause 11. - Hours so that the employee works 38 ordinary hours each week, wages shall be
paid weekly or fortnightly according to the actual ordinary hours worked each week or fortnight.
(b)
Average of 38 Ordinary Hours
Subject to subclauses (3) and (4) hereof, in the case of an employee whose ordinary hours of work are arranged
in accordance with placitum (iii) or (iv) of subclause (2)(a) of Clause 11. - Hours so that the employee works an
average of 38 ordinary hours each week during a particular work cycle, wages shall be paid weekly or
fortnightly according to a weekly average of ordinary hours worked even though more or less than 38 ordinary
hours may be worked in any particular week of the work cycle.
Special Note - Explanation of Averaging System
As provided in paragraph (b) of this subclause an employee whose ordinary hours may be more or less than 38 in any
particular week of a work cycle, is to be paid their wages on the basis of an average of 38 ordinary hours so as to avoid
fluctuating wage payments each week. An explanation of the averaging system of paying wages is set out below—
(i)
Clause 11. - Hours in subclause (2)(a) placita (iii) and (iv) provides that in implementing a 38 hour
week the ordinary hours of an employee may be arranged so that they are entitled to a day off, on a
fixed day or rostered day basis, during each work cycle. It is in these circumstances that the averaging
system would apply.
(ii)
If the 38 hour week is to be implemented so as to give an employee a day off in each work cycle this
would be achieved if, during a work cycle of 28 consecutive days (that is, over four consecutive
weeks) the employee’s ordinary hours were arranged on the basis that for three of the four weeks the
employee worked 40 ordinary hours each week and in the fourth week the employee worked
32 ordinary hours. That is, the employee would work for eight ordinary hours each day, Monday to
Friday inclusive for three weeks and eight ordinary hours on four days only in the fourth week - a total
of nineteen days during the work cycle.
(iii)
In such a case the averaging system applies and the weekly wage rates for ordinary hours of work
applicable to the employee shall be the average weekly wage rates set out for the employee’s
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classification in the First Schedule - Wages of this award, and shall be paid each week even though
more or less than 38 ordinary hours are worked that week.
In effect, under the averaging system, the employee accrues a “credit” each day the employee works
actual ordinary hours in excess of the daily average which would otherwise be seven hours
36 minutes. This “credit” is carried forward so that in the week of the cycle that the employee works
on only four days, their actual pay would be for an average of 38 ordinary hours even though, that
week, the employee works a total of 32 ordinary hours.
Consequently, for each day an employee works eight ordinary hours the employee accrues a “credit”
of 24 minutes (0.4 hours). The maximum “credit” the employee may accrue under this system is
0.4 hours on nineteen days; that is, a total of seven hours and 36 minutes.
(iv)
As provided in subclause (3) of this Clause, an employee will not accrue a “credit” for each day they
are absent from duty other than on annual leave, long service leave, holidays prescribed under this
award, paid sick leave, workers’ compensation or bereavement leave or trade union training leave.
Absences from Duty
(a)
An employee whose ordinary hours are arranged in accordance with placitum (iii) or (iv) of subclause (2)(a) of
Clause 11. - Hours and who is paid wages in accordance with paragraph (a) of subclause (2) hereof and is
absent from duty (other than on annual leave, long service leave, public holidays prescribed under this award,
paid sick leave, workers’ compensation or bereavement leave or trade union training leave) shall, for each day
the employee is so absent, lose average pay for that day calculated by dividing their average weekly wage rate
by five.
An employee who is so absent from duty for part of a day shall lose average pay for each hour they are absent
by dividing their average daily pay rate by eight.
(b)
Provided when such an employee is absent from duty for a whole day thye will not accrue a “credit” because
the employee would not have worked ordinary hours that day in excess of seven hours 36 minutes for which
they would otherwise have been paid. Consequently, during the week of the work cycle the employee is to work
less than 38 ordinary hours they will not be entitled to average pay for that week. In that week, the average pay
will be reduced by the amount of the “credit” the employee does not accrue for each whole day during the work
cycle they are absent.
The amount by which an employee’s average weekly pay will be reduced when they are absent from duty
(other than on annual leave, long service leave, public holidays prescribed under this award, paid sick leave,
workers’ compensation or bereavement leave or trade union training leave) is to be calculated as follows—
Total of “credits” not accrued during cycle x average weekly pay ÷ 38
EXAMPLES
(An employee’s ordinary hours are arranged so that they work eight ordinary hours on five days of each week
for three weeks and eight ordinary hours on four days of the fourth week).
1.
Employee takes one day off without authorisation in first week of cycle.
WEEK OF CYCLE
PAYMENT
1st week
=
average weekly pay less one day’s pay (i.e. 1/5th)
2nd and 3rd weeks
=
average weekly pay each week
=
average pay less credit not accrued on day of absence
4th week
=
average pay less 0.4 hours x average weekly pay
38
2.
Employee takes each of the 4 days off without authorisation in the 4th week.
WEEK OF CYCLE
PAYMENT
1st, 2nd and 3rd weeks
=
average pay each week
4th week
=
average pay less 4/5ths of average pay for the four days
absent less total of credits not accrued that week
=
1/5th average pay less 4 x 0.4 hrs x average weekly pay
38
=
1/5th average pay less 1.6 hours x average weekly pay
38
Alternative Method of Payment
An alternative method of paying wages to that prescribed by subclauses (2) and (3) of this Clause may be agreed between
the employer and the majority of the employees concerned.
Day Off Coinciding with Pay Day
In the event that an employee, by virtue of the arrangement of their ordinary working hours, is to take a day off duty on a
day which coincides with pay day, such employee shall be paid no later than the working day immediately following pay
day. Provided that, where the employer is able to make suitable arrangements, wages may be paid on the working day
preceding pay day.
Termination of Employment
An employee who lawfully leaves their employment or is dismissed for reasons other than misconduct shall be paid all
monies due to them at the termination of their service with the employer.
When it is not practical for an employer to pay any monies due at the time of termination to an employee dismissed for
misconduct the employer shall within two working days of the termination forward any such monies due by registered
post to the employee at their last known address or such other address as may be nominated by the employee.
Provided that in the case of an employee whose ordinary hours are arranged in accordance with placitum (iii) or (iv) of
subclause (2)(a) of Clause 11. - Hours and who is paid average pay and who has not taken the day off due to them during
the work cycle in which their employment is terminated, the wages due to that employee shall include a total of credits
accrued during the work cycle as detailed in the Special Note following paragraph (b) of subclause (2) of this Clause.
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Provided further, where the employee has taken a day off during the work cycle in which their employment is terminated,
the wages due to that employee shall be reduced by the total of credits which have not accrued during the work cycle.
(7)
Details of Payments to be Given
The employer shall provide each employee with a statement showing:(a)
The employee’s ordinary rate of wage.
(b)
Then number of ordinary hours worked.
(c)
The number of overtime hours worked.
(d)
The amount of allowances and special rates paid.
(e)
Any paid leave payments made.
(f)
The gross amount of wages and allowances paid.
(g)
All deductions.
(h)
The net amount of wages and allowances.
(8)
Calculation of Hourly Rate
Except as provided in subclause (3) of this Clause the ordinary rate per hour shall be calculated by dividing the
appropriate weekly rate by 38.
(9)
Subject to the provisions of this award no deduction shall be made from an employee’s wages or from any money
entitlement of the employee unless the employee has authorised such deduction in writing.
13.
Clause 15. – Representative Interviewing Employees: Delete this clause and insert in lieu thereof the following—
Consistent with the terms of the Labour Relations Legislation Amendment Act 1997 and S.23(3)(c)(iii) of the Industrial Relations
Act, a representative of the Union shall not exercise the rights under this clause with respect to entering any part of the premises of
an employer unless the employer is the employer, or former employer, of a member of the Union.
(1)
On notifying the employer or their representative an accredited representative of the Union shall be permitted to interview
an employee during the recognised meal hour at the place at which the meal is taken but this permission shall not be
exercised without the consent of the employer more than once in any one week.
(2)
In the case of a disagreement existing or anticipated concerning any of the provisions of this award, an accredited
representative of the union, on notifying the employer or their representative, shall be permitted to enter the business
premises of the employer or other premises where the employee is employed to view the work the subject of any such
disagreement but shall not interfere in any way with the carrying out of such work.
14.
Clause 16. – Posting of Awards and Union Notices: Delete this clause and insert in lieu thereof the following—
The employer shall keep a copy of this award in a convenient place in the workshop, and the employer shall also provide a notice
board for the posting of union notices.
15.
Clause 17. – Time and Wages Record: Delete this clause and insert in lieu thereof the following—
(1)
Each employer shall keep a time and wages book showing the name of each employee, the nature of their work, electrical
worker’s licence or permit number, the hours worked each day and the wages and allowances paid each week. Any
system of automatic recording by means of machines shall be deemed to comply with this provision to the extent of the
information recorded.
(2)
The time and wages record shall be open for inspection by a duly accredited official of the Union during the usual office
hours, at the employer’s office or other convenient place and they shall be allowed to take extracts therefrom. Before
exercising a power of inspection, the representative shall give reasonable notice of not less than 24 hours to an employer.
The employer’s works shall be deemed to be a convenient place for the purpose of this subclause and if for any reason the
record be not available at the works when the official calls to inspect it, it shall be made available for inspection within
twelve hours either at the employer’s office or at the works.
16.
Clause 18. – Special Rates and Provisions: Delete this clause and insert in lieu thereof the following—
(1)
Height Money: An employee shall be paid an allowance of $1.96 for each day on which they work at a height of
15.5 metres or more above the nearest horizontal plane, but this provision does not apply to linespersons.
(2)
Dirt Money: An employee shall be paid an allowance of 40 cents per hour when engaged on work of an unusually dirty
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work
done.
(3)
Grain Dust: Where any dispute arises at a bulk grain handling installation due to the presence of grain dust in the
atmosphere and the Board of Reference determines that employees employed under this award are unduly affected by that
dust, the Board may, subject to such conditions as it deems fit to impose, fix an allowance or allowances not exceeding
67 cents per hour.
(4)
Confined Space: An employee shall be paid an allowance of 47 cents per hour when, because of the dimensions of the
compartment or space in which they are working, the employee is required to work in a stooped or otherwise cramped
position or without proper ventilation.
(5)
Diesel Engine Ships: The provisions of subclauses (2) and (4) of this Clause do not apply to an employee when they are
engaged on work below the floor plates in diesel engine ships, but the employee shall be paid an allowance of 67 cents
per hour whilst so engaged.
(6)
Boiler Work: An employee required to work in a boiler which has not been cooled down shall be paid at the rate of time
and one-half for each hour or part of an hour so worked in addition to any allowance to which the employee may be
entitled under subclauses (2) and (4) of this Clause.
(7)
Hot Work: An employee shall be paid an allowance of 40 cents per hour when they work in the shade in any place where
the temperature is raised by artificial means to between 46.1 and 54.4 degrees Celsius.
(8)
(a)
Where, in the opinion of the Board of Reference, the conditions under which work is to be performed are, by
reason of excessive heat, exceptionally oppressive, the Board may—
(i)
Fix an allowance, or allowances, not exceeding the equivalent of half the ordinary rate;
(ii)
Fix the period (including a minimum period) during which any allowance so fixed is to be paid; and
(iii)
Prescribe such other conditions, relating to the provision of protective clothing or equipment and the
granting of rest periods, as the Board sees fit.
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The provisions of paragraph (a) of this subclause do not apply unless the temperature in the shade at the place
of work has been raised by artificial means beyond 54.4 degrees Celsius.
(c)
An allowance fixed pursuant to paragraph (a) of this subclause includes any other allowance which would
otherwise be payable under this Clause.
Percussion Tools: An employee shall be paid an allowance of 23 cents per hour when working a pneumatic riveter of the
percussion type and other pneumatic tools of the percussion type.
Chemical, Artificial Manure and Cement Works: An employee other than a general labourer, in chemical, artificial
manure and cement works shall, in respect of all work done in and around the plant outside the machine shop, be paid an
allowance calculated at the rate of $9.87 per week. The allowance shall be paid during overtime but shall not be subject to
penalty additions. An employee receiving this allowance is not entitled to any other allowance under this Clause.
Abattoirs: An employee employed in and about an abattoir shall be paid an allowance calculated at the rate of $13.05 per
week. The allowance shall be paid during overtime but shall not be subject to penalty additions. An employee receiving
this allowance is not entitled to any other allowance under this Clause.
Phosphate Ships: An employee shall be paid an allowance of 58 cents for each hour they work in the holds ‘tween decks
of ships which, immediately prior to such work, have carried phosphatic rock but this subclause only applies if and for as
long as the holds and ‘tween decks are not cleaned down.
An employee who is sent to work on any gold mine shall be paid an allowance of such amount as will afford them a wage
not less than they would be entitled to receive pursuant to the award which would apply to the employee if employed by
the gold mine concerned.
An employee who is required to work from a ladder shall be provided with an assistant on the ground where it is
reasonably necessary for the employee’s safety.
The work of an electrical fitter or mechanic shall not be tested by an employee of a lower grade.
Special Rates Not Cumulative: Where more than one of the disabilities entitling an employee to extra rates exists on the
same job, the employer shall be bound to pay only one rate, namely - the highest for the disabilities so prevailing.
Provided that this subclause shall not apply to Confined Space, Dirt Money, Height Money, or Hot Work, the rates for
which are cumulative.
Protective Equipment—
(a)
An employer shall have available a sufficient supply of protective equipment (as, for example, goggles
(including anti-flash goggles), glasses, gloves, mitts, aprons, sleeves, leggings, gum boots, ear protectors,
helmets, or other efficient substitutes thereof) for use by the employees when engaged on work for which some
protective equipment is reasonably necessary.
(b)
An employee shall sign an acknowledgement when they receive any article of protective equipment and shall
return that article to the employer when the employee has finished using it or on leaving their employment.
(c)
An employee to whom an article of protective equipment has been issued shall not lend that article to another
employee and if they do, both employees shall be deemed guilty of wilful misconduct.
(d)
An article of protective equipment which has been used by an employee shall not be issued by the employer to
another employee until it has been effectively sterilised, but this paragraph only applies where sterilisation of
the article is practicable and is reasonably necessary.
(e)
Adequate safety gear (including insulating gloves, mats and/or shields where necessary) shall be provided by
the employer for employees required to work on live electrical equipment.
(a)
The employer shall, when practicable, provide a waterproof and secure place, on each job, for the safe-keeping
of an employee’s tools when not in use.
(b)
The employer shall indemnify an employee in respect of any tools of the employee stolen, if the employer’s
failure to comply with this subclause is a material factor in contributing to the stealing of the tools.
An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a “C” Standard
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties
shall be paid $7.80 per week in addition to their ordinary rate.
Tool Allowance—
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of their work as a tradesperson or apprentice, the employer shall
pay an allowance as prescribed in the First Schedule - Wages, Clause 5, for the purpose of such tradesperson or
apprentice supplying and maintaining tools ordinarily required in the performance of their work as a
tradesperson or apprentice. The tools shall be, or comparable to, those as listed hereunder.
Electrical Installers and Fitters

Tool box and lock
200mm/8” Insulated pliers
180mm/7” Side cutters
200mm/8” Long nose pliers
300mm/12” Adjustable spanner
200mm/8” Adjustable spanner
Set spanners 3mm/1/8” to 12mm/1/2”
Philips screwdriver (2)
Wire stripper
Hacksaw frame
Keyhole saw

Electrical Installers/Fitters
ANY THREE OF
Dumpy screwdriver
156mm/6” Insulated screwdriver
200mm/8” Insulated screwdriver
250mm/10” Screwdriver
300mm/12” Screwdriver
100mm/4” Screwdriver
ANY TWO OF
Multigrips
250mm/10” Stilsons vice grips
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Electrical Installers and Fitters

Electrical Installers/Fitters

2m Tape measure
Knife
250mm/10” Tin snips
Cold chisel
Wood chisel
Centre punch
Set of Allen keys
Tap wrench

ANY TWO OF
Gimpy, or Ball pean
Hammer
1kg/2lb Hammer
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Electrical Fitters
Set of 4 table spanners
Set of 4 Whit tube spanners
Set metric spanners 8mm to 18mm
(b)

A tradesperson or apprentice shall replace or pay for any tools supplied by their employer if lost through the
employee’s negligence.
(c)
Payment of the tool allowance to an apprentice shall cease if the apprentice has not equipped themselves with
such tools by the commencement of the final year of apprenticeship and shall not be recommenced until such
time as the required tools have been acquired by the apprentice and the employer has been notified accordingly.
(d)
An employer shall provide for the use of a tradesperson or an apprentice all necessary power tools, special
purpose tools and precision measuring instruments.
(21)
Nominee: A licensed electrical installer or fitter who acts as a nominee for an electrical contractor shall be paid an
allowance of $48.45 per week.
(22)
Amenities—
On construction work the employer shall provide, subject to the considerations noted hereunder, a reasonable site
accommodation of a standard which will enable the employees to enjoy a clean, insect free atmosphere including the
provision of heating or air conditioning as is necessary, suitable food storage space, hot water and pie warmer, for smoko
and lunches.
The above provisions will only be required where the employer employs five or more employees located on site for a
continuous period exceeding two months.
(23)
Any dispute under this Clause may be determined by the Board of Reference.
17.
Clause 19. – Car Allowance: Delete this clause and insert in lieu thereof the following—
Where an employee is required and authorised to use their own motor vehicle in the course of their duties the employee shall be
paid an allowance of 61.69 cents per kilometre travelled. Notwithstanding anything contained in this Clause the employer and the
employee may make any other arrangement as to car allowance not less favourable to the employee.
18.
Clause 20. – Allowance for Travelling and Employment in Construction Work: Delete this clause and insert in lieu
thereof the following—
(1)
(a)
An employee who, on any day, or from day to day is required to work at a job away from their accustomed
workshop or depot shall, at the direction of their employer, present themselves for work at such job at the usual
starting time.
(b)
An employee to whom paragraph (a) of this subclause applies shall be paid at ordinary rates for time spent in
travelling between their home and the job and shall be reimbursed for any fares incurred in such travelling, but
only to the extent that the time so spent and the fares so incurred exceed the time normally spent and the fares
normally incurred in travelling between their home and accustomed workshop or depot.
(c)
An employee who with the approval of their employer uses their own means of transport for travelling to or
from outside jobs shall be paid the amount of excess fares and travelling time which the employee would have
incurred in using public transport unless the employee has an arrangement with their employer for a regular
allowance.
(2)
An employee to whom subclause (1) of this Clause does not apply and who is engaged on construction work shall be paid
an allowance in accordance with the provisions of this subclause to compensate for travel patterns and costs peculiar to
the industry, which include mobility requirements of employees, and the nature of employment in the construction work
covered by this award—
(a)
On jobs measured by radius from the General Post Office, Perth situated within the area of—
Per Day
$
(i)
Up to and including 50 kilometre radius
13.30
OR
(ii)
Over 50 kilometres up to and including 60
kilometre radius
16.90
OR
(iii)
Over 60 kilometres up to and including 75
kilometre radius
25.90
OR
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Per Day
$

(iv)

(3)
(4)
19.
(1)
(2)

(3)

(4)

(5)

(6)

(7)

Over 75 kilometres up to and including 90
kilometre radius
36.70
OR
(v)
Over 90 kilometres up to and including 105
kilometre radius
47.50
(b)
In respect of work carried out from an employer’s depot situated more than 60 kilometres by radius from the
General Post Office Perth, the main Post Office in the Town in which such depot is situated is substituted as the
centre for the purpose of determining the allowance to be paid to an employee.
(c)
Where transport to and from the job is provided by the employer from and to their depot or such other place
more convenient to the employee as is mutually agreed upon between the employer and the employee, half the
above rates shall be paid. Provided that the conveyance used for such transport is equipped with suitable seating
and weatherproof covering.
For travelling during working hours from and to the employer’s place of business or from one job to another, an
employee shall be paid by the employer at ordinary rates. The employer shall pay all fares and reasonable expenses in
connection with such travelling.
The provisions of this Clause do not apply to an employee to whom Clause 21. - Distant Work is applicable.
Clause 21. – Distant Work: Delete this clause and insert in lieu thereof the following—
Where an employee is engaged or selected or advised by an employer to proceed to construction work at such a distance
that the employee cannot return to their home each night, the employer shall provide the employee with suitable board
and lodging or shall pay the expenses reasonably incurred by the employee for board and lodging.
The provisions of subclause (1) of this Clause do not apply with respect to any period during which the employee is
absent from work without reasonable excuse and in such a case, where the board and lodging is supplied by the employer,
the employer may deduct from monies owing or which may become owing to the employee, an amount equivalent to the
value of that board and lodging for the period of the absence.
Subject to the provisions of subclause (5) of this Clause—
(a)
The employer shall pay all reasonable expenses including fares, transport of tools, meals and if necessary,
suitable overnight accommodation incurred by an employee or person engaged who is directed by their
employer to proceed to the locality of the site and who complies with such direction.
(b)
The employee shall be paid at ordinary rate of payment for the time up to a maximum of eight hours in any one
day incurred in travelling pursuant to the employer’s direction.
(a)
Where an employee who, after one month of employment with an employer, leaves their employment, or whose
employment is terminated by their employer “except for incompetency, within one working week of the
employee commencing work on the job or for misconduct” and in either instance subject to the provisions of
Clause 7 of this award returns to the place from whence the employee first proceeded to the locality, or to a
place less distant than or equidistant to the place whence the employee first proceeded, the employer shall pay
all expenses —
including fares, transport of tools, meals and, if necessary, suitable overnight accommodation—
incurred by the employee in so returning.
(b)
In addition to the expenses for the return journey prescribed by paragraph (a) of this subclause, an employee
whose employment is terminated by their employer “except for incompetency, within one working week of the
employee commencing work on the job or for misconduct” shall be paid in accordance with paragraph (b) of
subclause (3) of this Clause for the time so spent travelling.
(c)
Provided that the employer shall in no case be liable to pay a greater amount under paragraph (a) or (b) of this
subclause than they would have paid if the employee had returned to the locality from which they first
proceeded to the job.
On construction work north of the 26th parallel of South Latitude the following provisions apply—
(a)
The employer may deduct the amount of the forward fare from the employee’s first or later wages but the
amount so deducted shall be refunded to the employee if they continue to work for three months, or, if the work
ceases sooner, for so long as the work continues.
(b)
If the employee continues to work for the employer for at least six months, the employer shall, on termination
of the employee’s engagement, pay the fare of the employee back from the place of work to the place of
engagement if the employee so desires.
An employee to whom the provisions of subclause (1) of this Clause apply shall be paid an allowance of $26.00 for any
weekend that they return to their home from the job but only if—
(a)
The employee advises the employer or their agent of their intention no later than the Tuesday immediately
preceding the weekend in which the employee so returns;
(b)
The employee is not required for work during that weekend;
(c)
The employee returns to the job on the first working day following the weekend; and
(d)
The employer does not provide or offer to provide suitable transport.
Notwithstanding any other provisions contained in this Clause and in lieu of any such provisions the following conditions
shall apply to an employee who is engaged or selected or advised by an employer to proceed to construction work at such
a distance that they cannot return to their home each night and where such construction work is located north of the 26th
parallel of South Latitude or east of the 120 meridian of longitude, or in any other area to which air transport is the only
practicable means of travel.
(a)
An employee may return to their home or to Perth or any other place at a weekend to be mutually agreed upon
between the employee and the employer—
(i)
After four continuous months service with their employer; and in addition to the weekend the
employee shall be entitled to two days leave on ordinary pay subject to the provisions of paragraph (b)
hereof,
AND
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After each further period of four months continuous service with their employer; and in addition to the
weekend, the employee shall be entitled to two days leave, one of which days shall be on ordinary pay
subject to the provisions of paragraph (b) hereof.
(b)
Where an employee returns home or to Perth or any other place in accordance with the provisions of this
subclause and returns to the job and commences work at the time arranged with their employer, on the first
working day for that employee immediately following the period of leave referred to in paragraph (a) hereof,
that employee shall be paid at the completion of the first pay period commencing on or after the day upon
which the employee returns to work from the leave taken pursuant to paragraph (a) hereof, the ordinary pay for
that period of leave and the actual cost of air fares incurred in travelling home or to Perth or to any other place
and to the job and which in no case shall exceed the cost of an economy air fare from the job to Perth and
return.
(c)
The entitlement to leave and travelling accruing to an employee pursuant to subclause (a) hereof may be availed
of as soon as reasonably practicable after it becomes due and if it is not availed of within one month after it so
becomes due the entitlement shall lapse.
Any time in respect of which an employee is absent from work except time for which they are entitled to claim payment
pursuant to Clause 24. - Absence Through Sickness, or time spent on holidays pursuant to subclause (1) of Clause 23. –
Public Holidays and Annual Leave shall not count for determining the employee’s rights to travel and leave under the
provisions of subclause (7) of this Clause.
Where an employee, supplied with the board and lodging by their employer, is required to live more than 800 metres
from the job the employee shall be provided with suitable transport to and from that job or be paid an allowance of
$11.50 per day provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that
excess travelling time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.
The provisions of subclauses (1), (2), (3), (6), (7), (8) and (9) of this Clause shall be deemed to apply to an employee who
is in the regular employment of an employer and who is sent by their employer to distant work (whether construction
work or not) but the provisions of subclause (4) of this Clause do not apply to such an employee.
Clause 22. – Location Allowances: Delete this clause and insert in lieu thereof the following—
Subject to the provisions of this Clause, in addition to the rates prescribed in the wages clause of this award, an employee
shall be paid the following weekly allowances when employed in the towns described hereunder. Provided that where the
wages are prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly allowances.
TOWN

PER WEEK

Agnew
Argyle
Balladonia
Barrow Island
Boulder
Broome
Bullfinch
Carnarvon
Cockatoo Island
Coolgardie
Cue
Dampier
Denham
Derby
Esperance
Eucla
Exmouth
Fitzroy Crossing
Goldsworthy
Halls Creek
Kalbarri
Kalgoorlie
Kambalda
Karratha
Koolan Island
Koolyanobbing
Kununurra
Laverton
Learmonth
Leinster
Leonora
Madura
Marble Bar

$16.60
$43.50
$16.60
$28.30
$6.90
$26.50
$7.80
$13.50
$29.10
$6.90
$16.90
$23.00
$13.50
$27.50
$5.00
$18.50
$23.90
$33.30
$14.80
$38.10
$5.70
$6.90
$6.90
$27.30
$29.10
$7.80
$43.50
$16.80
$23.90
$16.60
$16.80
$17.60
$41.70
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TOWN

PER WEEK

Meekatharra
Mount Magnet
Mundrabilla
Newman
Norseman
Nullagine
Onslow
Pannawonica
Paraburdoo
Port Hedland
Ravensthorpe
Roebourne
Sandstone
Shark Bay
Shay Gap
Southern Cross
Telfer
Teutonic Bore
Tom Price
Whim Creek
Wickham
Wiluna
Wittenoom
Wyndham

$14.60
$18.10
$18.10
$15.90
$14.20
$41.60
$28.30
$21.50
$21.30
$22.80
$8.80
$31.40
$16.60
$13.50
$14.80
$7.80
$38.60
$16.60
$21.30
$27.10
$26.30
$16.80
$36.90
$41.00
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Except as provided in subclause (3) of this clause, an employee who has(a)
A dependent shall be paid double the allowance described in subclause (1) of this clause.
(b)
A partial dependent shall be paid the allowance prescribed in subclause (1) of this clause plus the difference
between that rate and the amount such partial dependent is receiving by way of a district or location allowance.
Where an employee
(a)
Is provided with board and lodging by their employer, free of charge; or
(b)
Is provided with an allowance in lieu of board and lodging by virtue of the Award or an Order or Agreement
made pursuant to the Act,
such employee shall be paid 66⅔per cent of the allowances prescribed in subclause (1) of this clause.
The provisions of paragraph (b) of this subclause shall have effect on and from the 24th day of July 1990.
Subject to subclause (2) of this clause, junior employees, casual employees, part time employees, apprentices receiving
less than adult rate and employees employed for less than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for ordinary hours that week is to the adult rate for the work
performed.
Where an employee is on annual leave or receives payment in lieu of annual leave they shall be paid for the period of
such leave the location allowance to which the employee would ordinarily be entitled.
Where an employee is on long service leave or other approved leave with pay (other than annual leave) they shall only be
paid location allowance for the period of such leave the employee remains in the location in which they are employed.
For the purposes of this clause—
(a)
“Dependent” shall mean—
(i)
A spouse or de-facto spouse; or
(ii)
A child where there is no spouse or de facto spouse;
who does not receive a location allowance or who, if in receipt of a salary or wage package, receives no
consideration for which the location allowance is payable pursuant to the provisions of this clause.
(b)
“Partial Dependant” shall mean a “dependant” as prescribed in paragraph (a) of this subclause who receives a
location allowance which is less than the location allowance prescribed in subclause (1) of this clause or who, if
in receipt of a salary or wage package, receives less than a full consideration for which the location allowance is
payable pursuant to the provisions of this clause.
Where an employee is employed in a town or location not specified in this clause the allowance payable for the purpose
of subclause (1) of this clause shall be such amount as may be agreed between Australian Mines and Metals Association,
the Chamber of Commence and Industry of Western Australian and the Trades and Labor Council of Western Australia
or, failing such agreement, as may be determined by the Commission.
Subject to the making of a General Order pursuant to s.50 of the Act, that part of each location allowance representing
prices shall be varied from the beginning of the first pay period commencing on or after the 1st day in July of each year in
accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents.
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Clause 23. – Holidays and Annual Leave: Delete this title and clause and insert in lieu thereof the following—
23. – PUBLIC HOLIDAYS AND ANNUAL LEAVE
(a)
The following days or the days observed in lieu shall, subject to this subclause and to paragraph (b) of
subclause (1) of Clause 12. - Overtime of this Award, be allowed as holidays without deduction of pay,
namely—
New Year’s Day, Australia Day, Good Friday, Easter Monday, Anzac day, Labour Day, Foundation Day,
Sovereign’s Birthday, Christmas Day and Boxing Day.
Provided that another day may be taken as a holiday by arrangement between the parties concerned in lieu of
any of the days named in this subclause.
Provided further that for an employee employed north of the 26th parallel of south latitude or outside of the
south west land division, Australia Day, Easter Monday, Foundation Day, Sovereign’s Birthday and Boxing
Day shall not be holidays but in lieu thereof shall be added one week to the annual leave to which the employee
is entitled under this clause.
(b)
When any of the days mentioned in paragraph (a) hereof falls on a Saturday or a Sunday the holiday shall be
observed on the next succeeding Monday and when Boxing Day falls on a Sunday or a Monday the holiday
shall be observed on the next succeeding Tuesday. In each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall not be a holiday.
(c)
An employee (other than a casual employee) who has been employed for at least three consecutive months and
whose services are terminated by the employer through no fault of the employee within seven days of the
observance of any of the holidays referred to in paragraph (a) of this subclause shall be paid for eight hours at
the ordinary rate of wage as prescribed in this award for that holiday.
(d)
Where an employee is absent from their employment on the working day before or the working day after a
public holiday without reasonable excuse or without the consent of the employer, the employee shall not be
entitled to payment for such holiday.
On any public holiday not prescribed as a holiday under this award, the employer’s establishment or place of business
may be closed, in which case an employee need not present themselves for duty and payment may be deducted, but if
work be done, ordinary rates of pay shall apply.
(a)
Except as hereinafter provided, a period of four consecutive weeks leave with payment as prescribed in
paragraph (b) shall be allowed annually to an employee by the employer after a period of twelve months
continuous service with that employer.
(b)
(i)
An employee before going on leave shall be paid the wages they would have received in respect of the
ordinary time the employee would have worked had they not been on leave during the relevant period.
(ii)
Subject to paragraph (c) hereof, an employee shall, where applicable, have the amount of wages to be
received for annual leave calculated at the rate applicable to the employee as prescribed in the First
Schedule to this award and the allowances prescribed by Clause 22. - Location Allowances of the
award.
(c)
In addition to the payment prescribed in paragraph (b) hereof an employee shall receive a 17.5% loading
calculated on the rate of wage prescribed by that paragraph.
(d)
The loading prescribed by paragraph (c) of this subclause shall apply to proportionate leave on termination
except in the case of an employee whose services are terminated by the employer for misconduct.
If any award holiday falls within an employee’s period of annual leave and is observed on a day which in the case of that
employee would have been an ordinary working day there shall be added to that period one day being an ordinary
working day for each such holiday observed as aforesaid.
(a)
If after one week’s continuous service in any qualifying twelve monthly period an employee (other than a
casual employee) lawfully leaves their employment, or their employment is terminated by the employer through
no fault of the employee, the employee shall be paid 2.923 hours pay at the rate of wage prescribed in
paragraph (b) of this subclause in respect of each completed week of continuous service.
(b)
An employee whose employment terminates after they have completed a twelve monthly qualifying period and
who has not been allowed the leave prescribed under this Clause in respect of that qualifying period shall be
given payment as prescribed in paragraphs (b) and (c) of subclause (3) of this Clause in lieu of that leave or, in
a case to which subclauses (8), (9) or (10) of this Clause applies, in lieu of so much of that leave as has not been
allowed unless
(i)
The employee has been justifiably dismissed for misconduct; and
(ii)
The misconduct for which the employee has been dismissed occurred prior to the completion of that
qualifying period.
(c)
The provisions of paragraph (a) hereof do not apply to the employees of any employer to whom the Third
Schedule - 38 Hour Week Provisions applies.
Any time in respect of which an employee is absent from work, except time for which they are entitled to claim worker’s
compensation to a maximum of two weeks in any year or entitled to claim sick pay or time spent on holidays or annual
leave as prescribed by this award, shall not count for the purpose of determining their right to annual leave.
In the event of an employee being employed by an employer for portion only of a year, the employee shall only be
entitled, subject to subclause (6) of this Clause, to such leave on full pay as is proportionate to their length of service
during that period with such employer and, if such leave is not equal to the leave given to the other employees, they shall
not be entitled to work or pay whilst the other employees of such employer are on leave on full pay.
Annual leave shall be given and taken in one or two continuous periods. If the annual leave is given in two continuous
periods then one of those two periods must be at least three consecutive weeks. Provided that if the employer and an
employee so agree, then the employee’s annual leave entitlement may be given and taken in two separate periods, neither
of which is of at least three consecutive weeks, or in three separate periods.
Where an employer closes down the business, or a section or a job, for the purpose of allowing annual leave to all or bulk
of the employees in the business, or section or sections concerned, the following provisions shall apply:
(a)
An employer may by giving not less than one month’s notice of the intention so to do, stand off for the duration
of the close down all employees in the business or section or sections concerned.
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An employer may close down the business for one or two separate periods for the purpose of granting annual
leave in accordance with this subclause. If the employer closes down the business in two separate periods one
of those periods shall be for a period of at least three consecutive weeks. Provided that where the majority of
the employees in the business or section or sections concerned agree, the employer may close down the
business in accordance with this subclause in two separate periods neither of which is of at least three
consecutive weeks, or in three separate periods. In such cases the employer shall advise the employees
concerned of the proposed date of each close-down before asking them for their agreement.
(a)
An employer may close down the business or a section or sections thereof for a period of at least three
consecutive weeks and grant the balance of the annual leave due to an employee in one continuous period in
accordance with a roster.
(b)
An employer may close down the business, or a section or sections thereof for a period of less than three
consecutive weeks and allow the balance of the annual leave due to an employee in one or two continuous
periods, either of which may be in accordance with a roster. In such a case the granting and taking of annual
leave shall be subject to the agreement of the employer and the majority of the employees in the business, or a
section or sections thereof respectively and before asking the employees concerned for their agreement, the
employer shall advise them of the proposed date of the close-down or close-downs and the details of the annual
leave roster.
The provisions of this Clause shall not apply to casual employees.
Clause 24. – Absence Through Sickness: Delete this title and clause and insert in lieu thereof the following—
24. – SICK LEAVE
(a)
An employee who is unable to attend or remain at their place of employment during the ordinary hours of work
by reason of personal ill health or injury shall be entitled to payment during such absence in accordance with
the provisions of this Clause.
(i)
Employee who actually works 38 ordinary hours each week—
An employee whose ordinary hours of work are arranged in accordance with placitum (i) or (ii) of
subclause (2)(a) of Clause 11. - Hours so that the employee actually works 38 ordinary hours each
week shall be entitled to payment during such absence for the actual ordinary hours absent.
(ii)
Employee who works an average of 38 ordinary hours each week—
An employee whose ordinary hours of work are arranged in accordance with placitum (iii) or (iv) of
subclause (2)(a) of Clause 11. - Hours so that the employee works an average of 38 ordinary hours
each week during a particular work cycle shall be entitled to pay during such absence calculated as
follows—
duration of absence
x
appropriate weekly rate
ordinary hours normally
5
worked that day
An employee shall not be entitled to claim payment for personal ill health or injury nor will their sick
leave entitlement be reduced if such ill health or injury occurs on the week day the employee is to take
off duty in accordance with placitum (iii) or (iv) of subclause (2)(a) of Clause 11. - Hours.
(b)
Notwithstanding the provisions of paragraph (a) of this subclause an employer may adopt an alternative method
of payment of sick leave entitlements where the employer and the majority of the employees so agree.
(c)
Entitlement to payment shall accrue at the rate of one twenty-fourth of a week for each completed week of
service with the employer.
(d)
If in the first or successive years of service with the employer an employee is absent on the ground of personal
ill health or injury for a period longer than their entitlement to paid sick leave, payment may be adjusted at the
end of that year of service, or at the time the employee’s services terminate, if before the end of that year of
service, to the extent that the employee has become entitled to further paid sick leave during that year of
service.
The unused portions of the entitlement to paid sick leave in any one year shall accumulate from year to year and subject
to this Clause may be claimed by the employee if the absence by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time of the absence. Provided that an employee shall not be
entitled to claim payment for any period exceeding ten weeks in any one year of service.
To be entitled to payment in accordance with this Clause the employee shall as soon as reasonably practicable advise the
employer of their inability to attend for work, the nature of their illness or injury and the estimated duration of the
absence. Provided that such advice, other than in extraordinary circumstances shall be given to the employer within
24 hours of the commencement of the absence.
The provisions of this Clause do not apply to an employee who fails to produce a certificate from a medical practitioner
dated at the time of the absence or who fails to supply such other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year if any, shall be accompanied by such certificate.
(a)
Subject to the provisions of this subclause, the provisions of this Clause apply to an employee who suffers
personal ill health or injury during the time when the employee is absent on annual leave and an employee may
apply for and the employer shall grant paid sick leave in place of paid annual leave.
(b)
Application for replacement shall be made within seven days of resuming work and then only if the employee
was confined to their place of residence or a hospital as a result of their personal ill health or injury for a period
of seven consecutive days or more and the employee produces a certificate from a registered medical
practitioner that they were so confined. Provided that the provisions of this paragraph do not relieve the
employee of the obligation to advise the employer in accordance with subclause (3) of this Clause if the
employee is unable to attend for work on the working day next following their annual leave.
(c)
Replacement of paid annual leave by paid sick leave shall not exceed the period of paid sick leave to which the
employee was entitled at the time they proceeded on annual leave and shall not be made with respect to
fractions of a day.
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Where paid sick leave has been granted by the employer in accordance with paragraphs (a), (b) and (c) of this
subclause, that portion of the annual leave equivalent to the paid sick leave is hereby replaced by the paid sick
leave and the replaced annual leave may be taken at another time mutually agreed to by the employer and the
employee or, failing agreement, shall be added to the employee’s next period of annual leave or, if termination
occurs before then, be paid for in accordance with the provisions of Clause 23. – Public Holidays and Annual
Leave.
(e)
Payment for replaced annual leave shall be at the rate of wage applicable at the time the leave is subsequently
taken provided that the annual leave loading prescribed in Clause 23. – Public Holidays and Annual Leave shall
be deemed to have been paid with respect to the replaced annual leave.
Where a business has been transmitted from one employer to another and the employee’s service has been deemed
continuous in accordance with subclause (3) of Clause 2 of the Long Service Leave provisions in Clause 26. - Long
Service Leave, the paid sick leave standing to the credit of the employee at the date of transmission from service with the
transmittor shall stand to the credit of the employee at the commencement of service with the transmittee and may be
claimed in accordance with the provisions of this Clause.
The provisions of this Clause with respect to payment do not apply to employees who are entitled to payment under the
Workers’ Compensation and Rehabilitation Act 1981 nor to employees whose injury or illness is the result of the
employee’s own misconduct.
The provisions of this Clause do not apply to casual employees.
Clause 25. – Bereavement Leave: Delete this clause and insert in lieu thereof the following—
An employee shall on the death of—
(a)
Spouse or de facto spouse;
(b)
Child, or step child or child-in-law
(c)
Parent, step parent or parent-in-law;
(d)
Sibling, step sibling or sibling-in-law;
(e)
Grandparent, step grandparent;
(f)
Any person, who immediately before that persons death, lived with the employee as a member of the
employee’s family
is entitled to paid bereavement leave of up to two days, which do not have to be consecutive.
Evidence of entitlement to bereavement leave that would satisfy a reasonable person is to be furnished to the employer.
Payment in respect of bereavement leave is to be made only where the employee would have been on duty and shall not
be granted in the case where the employee concerned would have been off duty in accordance with the employee’s roster,
or on long service leave, annual leave, sick leave, worker’s compensation, leave without pay or on a public holiday.

24.
Clause 26. – Long Service Leave: Delete this clause and insert in lieu thereof the following—
Standard Provisions - (As Consolidated at a Hearing before the Commission in Court Session on 15 December 1977)*
1.—Right to Leave.
A worker shall, as herein provided, be entitled to leave with pay in respect of long service.
2.—Long Service.
The long service which shall entitle a worker to such leave shall, subject as herein provided, be continuous service with
one and the same employer.
(2)
Such service shall include service prior to the 1st day of April 1958, if it continued until such time but only to the extent
of the last 20 completed years of continuous service.
(3)
(a)
Where a business has, whether before or after the coming into operation hereof, been transmitted from an
employer (herein called “the transmittor”) to another employer (herein called “the transmittee”) and a worker
who at the time of such transmission was an employee of the transmittor in that business becomes an employee
of the transmittee the period of the continuous service which the worker has had with the transmittor, (including
any such service with any prior transmittor shall be deemed to be service of the worker with the transmittee.
(b)
In this subclause “transmission” includes transfer, conveyance, assignment or succession whether voluntary or
by agreement or by operation of law and “transmitted” has a corresponding meaning.
(4)
Where, over a continuous period, a worker has been employed by two or more companies each of which is a related
company within the meaning of section 6 of the Companies Act 1961 the period of the continuous service which the
worker has had with each of those companies shall be deemed to be service of the worker with the company by whom he
is last employed.
Section 6 reads—
(1)
For the purposes of this Act, a corporation shall, subject to the provisions of subsection (3) of this section, be
deemed to be a subsidiary of another corporation, if,
(a)
that other corporation—
(i)
controls the composition of the board of directors of the first mentioned corporation;
(ii)
controls more than half of the voting power in the first mentioned corporation; or
(iii)
holds more than half of the issued share capital of the first mentioned corporation
excluding any part thereof which carries no right to participate beyond a specified amount
in a distribution of either profits or capital; or
(b)
the first mentioned corporation is a subsidiary of any corporation which is that other corporation’s
subsidiary.
(1)
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For the purpose of subsection (1) of this section, the composition of a corporation’s board of directors shall be
deemed to be controlled by another corporation if that other corporation by the exercise of some power
exercisable by it without the consent or concurrence of any other person can appoint or remove all or a
majority of the directors; and for the purposes of this provision that other corporation shall be deemed to have
power to make such an appointment if—
(a)
a person cannot be appointed as a director without the exercise in his favour by that other
corporation of such power; or
(b)
a person’s appointment as a director follows necessarily from his being a director or other officer of
that other corporation.
(3)
In determining whether one corporation is subsidiary of another corporation—
(a)
any shares held or power exercisable by that other corporation in a fiduciary capacity shall be
treated as not held or exercisable by it;
(b)
subject to paragraphs (c) and (d) of this subsection, any shares held or power exercisable—
(i)
by any person as a nominee for that other corporation (except where that other corporation
is concerned only in a fiduciary capacity); or
(ii)
by, or by a nominee for, a subsidiary of that other corporation, not being a subsidiary
which is concerned only in a fiduciary capacity,
(iii)
shall be treated as held or exercisable by that other corporation;
(c)
any shares held or power exercisable by any person by virtue of the provisions of any debentures of
the first mentioned corporation or of a trust deed for securing any issue of such debentures shall be
disregarded; and
(d)
any shares held or power exercisable by, or by a nominee for, that other corporation or its subsidiary
(not being held or exercisable as mentioned in paragraph (c) of this subsection) shall be treated as
not held or exercisable by that other corporation if the ordinary business of that other corporation or
its subsidiary, as the case may be, includes the lending of money and the shares are held or power is
so exercisable by way of security only for the purposes of a transaction entered into in the ordinary
course of that business.
(4)
A reference in this Act to the holding company of a company or other corporation shall be read as a reference
to a corporation of which that last mentioned company or corporation is a subsidiary.
(5)
Where a corporation—
(a)
is the holding company of another corporation;
(b)
is a subsidiary of another corporation;
(c)
is a subsidiary of the holding company of another corporation, that first mentioned corporation and
that other corporation shall for the purposes of this Act be deemed to be related to each other.
Such service shall include—
(a)
Any period of absence from duty on any annual leave or long service leave;
(b)
Any period of absence from duty necessitated by sickness of or injury to the worker but only to the extent of
15 working days in any year of his employment;
(c)
Any period following any termination of the employment by the employer if such termination has been made
merely with the intention of avoiding obligations hereunder in respect of long service leave or obligations under
any award in respect of annual leave;
(d)
any period during which the service of the worker was or is interrupted by service—
(i)
as a member of the Naval, Military or Air Forces of the Commonwealth of Australia other than as a
member of the British Commonwealth Occupation Forces in Japan and other than as a member of the
Permanent Forces of the Commonwealth of Australia except in the circumstances referred to in
section 31 (2) of the Defence Act 1903-1956, and except in Korea or Malaya after 26 June 1950;
(ii)
as a member of the Civil Construction Corps established under the National Security Act 1939-1946;
(iii)
in any of the Armed Forces under the National Service Act 1951 (as amended).
Provided that the worker as soon as reasonably practicable on the completion of any such service resumed or resumes
employment with the employer by whom he was employed immediately before the commencement of such service.
Service shall be deemed to be continuous notwithstanding—
(a)
the transmission of a business as referred to in paragraph (3) of this subclause;
(b)
the employment with related companies as referred to in paragraph (4) of this subclause;
(c)
any interruption of a class referred to in paragraph (5) of this subclause;
(d)
any absence from duty authorised by the employer;
(e)
any standing down of a worker in accordance with the provisions of an award, industrial agreement, order or
determination under either Commonwealth or State law;
(f)
any absence from duty arising directly or indirectly from an industrial dispute if the worker returns to work in
accordance with the terms of settlement of the dispute;
(g)
any termination of the employment by the employer on any ground other than slackness of trade if the worker
be re-employed by the same employer within a period not exceeding two months from the date of such
termination;
(h)
any termination of the employment by the employer on the ground of slackness of trade if the worker is
reemployed by the same employer within a period not exceeding six months from the date of such termination;
(i)
any reasonable absence of the worker on legitimate union business in respect of which he has requested and
been refused leave;
(j)
any absence from duty after the coming into operation of this clause by reason of any cause not specified in this
clause unless the employer, during the absence or within 14 days of the termination of the absence notifies the
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worker in writing that such absence will be regarded as having broken the continuity of service, which notice
may be given by delivery to the worker personally or by posting it by registered mail to his last recorded
address, in which case it shall be deemed to have reached him in due course of post.
Provided that the period of absence from duty or the period of any interruption referred to in placita (d) to (j) inclusive of
this paragraph shall not (except as set out in paragraph (5) of this subclause) count as service.
(1)
(2)

(3)

(4)
(5)

(6)

(1)
(2)
(3)

(4)

(5)

(1)

3.—Period of Leave.
The leave to which a worker shall be entitled or deemed to be entitled shall be as provided in this subclause.
Subject to the provisions of paragraphs (5) and (6) of this subclause—
Where a worker has completed at least 15 years’ service the amount of leave shall be—
(a)
In respect of 15 years’ service so completed—13 weeks’ leave;
(b)
in respect of each 10 years’ service completed after such 15 years—eight and two-thirds weeks’ leave;
(c)
on the termination of the worker’s employment—
(i)
by his death;
(ii)
in any circumstances otherwise than by his employer for serious misconduct;
in respect of the number of years’ service with the employer completed since he last became entitled to an
amount of long service leave, a proportionate amount on the basis of 13 weeks for 15 years’ service.
Subject to the provisions of paragraph (6) of this subclause, where a worker has completed at least 10 years’ service but
less than 15 years’ service since its commencement and his employment is terminated—
(i)
by his death; or
(ii)
in any circumstances, otherwise than by his employer for serious misconduct; the amount of leave
shall be such proportion of 13 weeks’ leave as the number of completed years of such service bears to
15 years
In the cases to which paragraphs (2) (c) and (3) of this subclause apply the worker shall be deemed to have been entitled
to and to have commenced leave immediately prior to such termination.
A worker whose service with an employer commenced before 1 October 1964, and whose service would entitle him to
long service leave under this clause shall be entitled to leave calculated on the following basis:—
(a)
For each completed year of service commencing before 1 October 1964, an amount of leave calculated on the
basis of 13 weeks’ leave for 20 years’ service and
(b)
for each completed year of service commencing on or after 1 October 1964, an amount of leave calculated on
the basis of 13 weeks’ leave for 15 years’ service.
Provided that such worker shall not be entitled to long service leave until his completed years of service entitle him to the
amount of long service leave prescribed in either paragraph (2) (a) or paragraph (2) (b) of this subclause as the case may
be.
A worker to whom paragraphs (2) (c) and (3) of this subclause apply whose service with an employer commenced before
1 October 1964, shall be entitled to an amount of long service leave calculated on the following basis—
(a)
For each completed year of service commencing before 1 October 1964, an amount of leave calculated on the
basis of 13 weeks’ leave for 20 years’ service; and
(b)
for each completed year of service commencing on or after 1 October 1964, an amount of leave calculated on
the basis of 13 weeks’ leave for 15 years’ service.
4.—Payment for Period of Leave.
A worker shall, subject to paragraph (3) of this subclause, be entitled to be paid or each week of leave to which he has
become entitled or is deemed to have become entitled the rate of pay applicable to him at the date he commences such
leave.
Such rate of pay shall be the rate applicable to him for the standard weekly hours which are prescribed by this award (or
agreement), but in the case of casuals and part-time workers shall be the rate for the number of hours usually worked up
to but not exceeding the prescribed standard.
Where by agreement between the employer and the worker the commencement of the leave to which the worker is
entitled or any portion thereof is postponed to meet the convenience of the worker, the rate of payment for such leave
shall be at the rate of pay applicable to him at the date of accrual, or, if so agreed, at the rate of pay applicable at the date
he commences such leave.
The rate of pay—
(a)
shall include any deductions from wages for board and/or lodging or the like which is not provided and taken
during the period of leave;
(b)
shall not include shift premiums, overtime, penalty rates, special rates, disability allowances, fares and
travelling allowances or the like.
In the case of workers employed on piece or bonus work or any other system of payment by results the rate of pay shall
be calculated by averaging the workers’ rate of pay for each week over the previous three monthly period.
5.—Taking Leave.
In a case to which placita (a) and (b) of paragraph (2) of subclause (3) apply:—
(a)
Leave shall be granted and taken as soon as reasonably practicable after the right thereto accrues due or at such
time or times as may be agreed between the employer and the worker or in the absence of such agreement at
such time or times as may be determined by the Special Board of Reference having regard to the needs of the
employer’s establishment and the worker’s circumstances.
(b)
Except where the time for taking leave is agreed to by the employer and the worker or determined by the
Special Board of Reference the employer shall give to a worker at least one month’s notice of the date from
which his leave is to be taken.
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(c)

Leave may be granted and taken in one continuous period or if the employer and the worker so agree in not
more than three separate periods in respect of the first 13 weeks’ entitlement and in not more than two separate
periods in respect of any subsequent period of entitlement.

(d)

Any leave shall be inclusive of any public holidays specified in this award (or agreement) occurring during the
period when the leave is taken but shall not be inclusive of any annual leave.

(e)

Payment shall be made in one of the following ways:—

(i)

In full before the worker goes on leave;

(ii)

at the same time as his wages would have been paid to him if the worker had remained at work, in which case
payment shall, if the worker in writing so requires, be made by cheque posted to an address specified by the
worker; or

(iii)

in any other way agreed between the employer and the worker.

(f)

No worker shall, during any period when he is on leave, engage in any employment for hire or reward in
substitution for the employment from which he is on leave, and if a worker breaches this provision he shall
thereupon forfeit his right to leave hereunder in respect of the unexpired period of leave upon which he has
entered, and the employer shall be entitled to withhold any further payment in respect of the period and to
reclaim any payments already made on account of such period of leave.

In the case to which paragraph (2)(c) or paragraph (3) of subclause (3) applies and in any case in which the employment
of the worker who has become entitled to leave hereunder is terminated before such leave is taken or fully taken the
employer shall, upon termination of his employment otherwise than by death pay to the worker, and upon termination of
employment by death pay to the personal representative of the worker upon request by the personal representative, a sum
equivalent to the amount which would have been payable in respect of the period of leave to which he is entitled to
deemed to have been entitled and which would have been taken but for such termination. Such payment shall be deemed
to have satisfied the obligation of the employer in respect of leave hereunder.
6.—Granting Leave in Advance and Benefits to be Brought into Account.
Any employer may by agreement with a worker allow leave to such a worker before the right thereto has accrued due, but
where leave is taken in such case the worker shall not become entitled to any further leave hereunder in respect of any
period until after the expiration of the period in respect of which such leave had been taken before it accrued due.
Where leave has been granted to a worker pursuant to the preceding paragraph before the right thereto has accrued due,
and the employment subsequently is terminated, the employer may deduct from whatever remuneration is payable upon
the termination of the employment such amount as represents payment for any period for which the worker has been
granted long service leave to which he was not at the date of termination of his employment or prior thereto entitled.
Any leave in the nature of long service leave or payment in lieu thereof under a State Law or a long service leave scheme
not under the provisions hereof granted to a worker by his employer in respect of any period of service with the employer
shall be taken into account whether the same is granted before or after the coming into operation hereof and shall be
deemed to have been taken and granted hereunder in the case of leave with pay to the extent of the period of such leave
and in the case of payment in lieu thereof to the extent of a period of leave with pay equivalent thereof of the entitlement
of the worker hereunder.
7.—Records to be Kept.
Each employer shall during the employment and for a period of 12 months thereafter, or in the case of termination by
death of the worker for a period of three years thereafter, keep a record from which can be readily ascertained the name of
each worker, and his occupation, the date of the commencement of his employment and his entitlement to long service
leave and any leave which may have been granted to him or in respect of which payment may have been made hereunder.
Such record shall be open for inspection in the manner and circumstances prescribed by this award (or agreement) with
respect to the time and wages record.
8.—Special Board of Reference.
There shall be constituted a Special Board of Reference for the purpose hereof to which all disputes and matters arising
hereunder shall be referred and the Board shall determine all such disputes and matters.
There shall be assigned to such Board the functions of—
(a)
the settlement of disputes of any matters arising hereunder;
(b)
the determination of such matters as are specifically assigned to it hereunder.
The Board of Reference shall consist of one representative or substitute therefor nominated from time to time by the
Confederation of Western Australian Industry (Incorporated) and one representative or substitute nominated from time to
time by the Trades and Labor Council of Western Australia together with a chairman to be mutually agreed upon by the
organisations named in this paragraph.
9.—State Law.
The provisions of any State Law to the extent to which they have before the coming into operation hereof conferred an
accrued right on a worker to be granted a period of long service leave in respect of a completed period of 15 or more
years’ service or employment or an accrued right on a worker or his personal representative to payment in respect of long
service leave shall not be affected hereby and shall not be deemed to be inconsistent with the provisions hereof.
The entitlement of any such worker to leave in respect of a period of service with the employer completed after the period
in respect of which the long service leave referred to in paragraph (1) of this subclause accrued due shall be in accordance
herewith.
Subject to paragraphs (1) and (2) of this subclause the entitlement to leave hereunder shall be in substitution for and
satisfaction of any long service leave to which the worker may be entitled in respect of employment of the worker by the
employer.
An employer who under any State Law with regard to long service leave is exempted from the provisions of that law as at
1 April 1958, shall in respect of the workers covered by such exemptions be exempt from the provisions hereof.
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10.—Exemptions.
The Special Board of Reference may subject to such conditions as it thinks fit exempt any employer from the provisions hereof in
respect of its employees where there is an existing or prospective long service scheme which in its opinion, is, viewed as a whole,
more favourable for the whole of the employees of that employer than the provision hereof.
*Editor’s Note.
The Judgment and General Order as prescribed by section 94A was published in 58 WAIG Part 1 Subpart 2 at Page 116.
There was no Schedule of Exemptions.
NOTE: Employees working in the Construction Industry are bound by the provisions of the Construction Industry Portable Long
Service Leave Act 1985.
25.
Clause 27. – Grievance Procedure and Special Allowance: Delete this clause and insert in lieu thereof the
following—
(1)
In order to settle disputes, including those arising through demarcation and safety issues, and prevent lost time due to
direct action (strikes, bans, etc.) the following procedure shall be observed—
(a)
In the case of demarcation or safety dispute, an employee may be transferred to work in any area of the site not
affected by the condition giving rise to the dispute.
An employee may be transferred from one site to another site not so affected.
(b)
Any grievance, dispute or claim shall in the first instance be raised at site level with the
foreperson/supervisor/manager etc., as appropriate.
(c)
In the event a matter is unresolved at site level the matter shall immediately be raised at company level by the
shop steward or Union official involved.
(d)
If the matter is still not resolved between the Union official and the senior company representative the matter
shall, within 24 hours (or the next ordinary working day), be notified to the Disputes Committee as described
hereunder, or the Western Australian Industrial Commission, for conference under Section 44 of the Industrial
Arbitration Act.
(2)
(a)
The Disputes Committee shall consist of a representative of the Electrical Contractor’s Association of W.A. or,
if the employer concerned so elects, a person nominated by that employer and a representative of the
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch, neither of whom shall be directly involved in the
grievance, dispute or claim. Such representatives shall convene a meeting of the disputing parties in an
endeavour by the process of consultation and conciliation to resolve the dispute without recourse to direct
action.
(b)
The parties recognise the need for greater effort on both sides to achieve improved industrial relations and agree
to continue conciliation at senior level of the Union and the industry to achieve this end.
(3)
(a)
Subject to paragraph (e) of this subclause, a special allowance of $24.11 per week shall be paid as a flat amount
each week except where direct action takes place.
(b)
Provided that a general combined union meeting called by the Unions W.A., or any absence declared by the
Commission under Section 44 as being an authorised absence, shall not be regarded as non-adherence to the
disputes procedure Clause or affect the payment of this allowance.
(c)
In the event of the need for a meeting not covered by the circumstances outlined by the above, a Union Official
shall give 24 hours’ notice to the employer and the reason for the meeting and $24.11 shall be paid.
(d)
Any time which an employee is absent from work on annual leave, public holidays, bereavement leave or paid
sick leave shall not affect the payment of this allowance.
(e)
An apprentice shall be paid a percentage of $24.11 being the percentage which appears against their year of
apprenticeship set out in subclause (4) of the First Schedule - Wages.
(4)
(a)
This subclause is inserted into this award/industrial agreement as a result of legislation which came into effect
on 16 January 1996 (Industrial Relations Legislation Amendment and Repeal Act 1995) and further varied by
legislation which came into effect on 23 May 1997 (Labour Relations Legislation Amendment Act 1997).
(b)
Any question, dispute or difficulty arising under this award shall be subject to dispute resolution procedures
currently applying.
(c)
Any settlement reached which is contrary to the terms of this award shall not have effect unless and until that
conflict is resolved.
(d)
Any matter not settled may be referred to the Western Australian Industrial Relations Commission at any time
provided that with effect from 22 November 1997 it is required that persons involved in the question, dispute or
difficulty shall confer among themselves and make reasonable attempts to resolve questions, disputes or
difficulties before taking those matters to the Commission.
26.
Clause 30. – Special Provisions – Western Power Corporation: Delete this clause and insert in lieu thereof the
following—
(1)
This Clause shall apply to any employee who is engaged on construction work being carried out for the Western Power
Corporation at Kwinana or Muja.
(2)
In addition to the wage otherwise payable to an employee pursuant to the provisions of this award an employee (other
than an apprentice) shall be paid—
(a)
$1.65 per hour for each hour worked if employed at Muja;
(b)
$1.00 per hour for each hour worked if employed at Kwinana;
(3)
(a)
An employee to whom Clause 20. - Allowance for Travelling and Employment in Construction Work applies
and who is engaged on construction work at Muja shall be paid—
(i)
An allowance of $13.30 per day if the employee resides within a radius of 50 kilometres from the
Muja Power Station;
(ii)
An allowance of $35.95 per day if the employee resides outside that radius;
in lieu of the allowance prescribed in the said Clause.
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(b)

(4)

(5)

Where transport to and from the job is supplied by the employer from and to a place mutually agreed upon
between the employer and the employee half the above rates shall be paid provided that the conveyance used
for such transport is equipped with suitable seating and weather proof covering.
In addition to the allowance payable pursuant to subclause (6) of Clause 21. - Distant Work of this award an employee to
whom that Clause applies shall be paid $22.55 on each occasion upon which the employee returns home at the weekend
but only if—
(a)
The employee has completed three months continuous service with the employer;
(b)
The employee is not required for work during the weekend;
(c)
The employee returns to the job on the first working day following the weekend;
(d)
The employer does not provide or offer to provide suitable transport;
and such payment shall be deemed to compensate for a periodical return home at the employer’s expense.
An employee to whom Clause 21. - Distant Work of this award applied and who proceeds to construction work at Muja
from their home where located within a radius of 50 kilometres from the General Post Office, Perth—
(a)

(6)

27.
(1)
(2)

(3)

28.
(1)
(2)
29.
(1)

Shall be paid an amount of $61.05 and for three hours at ordinary rates in lieu of the expenses and payment
prescribed in subclause (3) of the said Clause; and
(b)
In lieu of the provisions of subclause (4) of the said Clause, shall be paid $61.05 and for three hours at ordinary
rates when their services terminate if the employee has completed three months continuous service;
and the provisions of subclause (3) and subclause (4) of Clause 21. - Distant Work shall not apply to such an employee.
(a)
An employee to whom the provisions of Clause 21. - Distant Work of this Award, applies who work at Muja
and who elects not to live in Construction Camp Accommodation shall, subject to paragraph (b) of this
subclause, be paid a living-out allowance at the rate of $335.60 per week to meet the expenses reasonably
incurred by the employee for board and lodgings.
(b)
(i)
The allowance prescribed in paragraph (a) shall only apply to an employee while they continue to live
with their spouse (including de facto) in accommodation provided by the employee.
(ii)
The accommodation shall be of a reasonable standard.
(iii)
The employee shall continue to maintain their original residence.
(iv)
The employee shall satisfy the employer, upon request, that their circumstances meet the requirements
of this subclause.
(v)
Any dispute as to the application of this Clause shall be subject to discussion between the employer
and the Union and, failing agreement, shall be referred to a Board of Reference for determination.
(c)
Provided that the provisions of subclause (6) of Clause 21. - Distant Work of this Award shall not apply.
Clause 31. – Seniority on Termination: Delete this clause and insert in lieu thereof the following—
On construction work the termination of a contract of service of an employee shall be subject to the provisions of Clause
7. - Contract of Service and this Clause.
When the contract of service of an employee is to be terminated by reason of the employer’s election to reduce the
number of employees on site in a particular classification, the employer, in selecting the employee to be retrenched, shall
take into account the employee’s length of continuous service, whether on site or elsewhere, in that classification as well
as such other factors thought to be relevant.
(a)
Should it be considered that, by reason of the length of service with the employer, an employee has been
unfairly retrenched in being so selected for retrenchment the Union shall advise the employer to that effect
within two ordinary working days of the day upon which the contract of service ended.
(b)
The employer shall thereupon discuss the circumstances of the retrenchment with the Union and, in the event of
disagreement, the Commission shall be advised within four ordinary working days of the day upon which the
contract of service ended.
(c)
Where, pursuant to paragraph (a) hereof, an employer is advised within two ordinary working days that it is
considered an employee has been unfairly treated and an agreement is reached to that effect, or the Commission
so determines, the employee shall be reinstated in employment without loss of pay.
Clause 33. – Union Steward: Delete this clause and insert in lieu thereof the following—
On construction work and except in the case of misconduct, or terminations in accordance with Clause 31. - Seniority on
Termination, an employer who wishes to transfer the services of an employee who is a duly elected Union steward, shall
give two days notice to the Union of such intention.
In the event of disagreement in relation to such transfer or termination the Union shall notify the Commission within
24 hours of the Union having been notified by the employer.
Clause 34. – Maternity Leave: Delete this title and clause and insert in lieu thereof the following—
34. – PARENTAL LEAVE
Maternity Leave
(a)
Nature of Leave
Maternity leave is unpaid leave
(b)
Definitions
For the purposes of this subclause—
(i)
“Paternity leave” means leave of the type provided for in subclause (2) of this Clause whether prescribed
in an award or otherwise.
(ii)
“Child” means a child of the employee under the age of one year.
(c)
Eligibility for Maternity Leave
An employee who becomes pregnant, upon production to the employer of the certificate required by paragraph (d)
hereof, shall be entitled to a period of up to 52 weeks maternity leave provided that such leave shall not extend
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beyond the child’s first birthday. This entitlement shall be reduced by any period of paternity leave taken by the
employee’s spouse in relation to the same child and apart from paternity leave of up to one week at the time of
confinement shall not be taken concurrently with paternity leave, specified in the relevant statutory declaration.
Subject to paragraphs (f) and (i) hereof the period of maternity leave shall be unbroken and shall, immediately
following confinement include a period of six weeks compulsory leave. Notwithstanding the requirement to take
compulsory leave, an employee may request to return to work at any time, subject to the agreement of the employer.
The employee must have had at least 12 months continuous service with the employer immediately preceding the
date upon which she proceeds upon such leave.
Certification
At the time specified in paragraph (e) the employee must produce to the employer;
(i)
A certificate from a registered medical practitioner stating that she is pregnant and the expected date of
confinement;
(ii)
A statutory declaration stating particulars of any period of paternity leave sought or taken by her spouse
and that for the period of maternity leave she will not engage in any conduct inconsistent with her contract
of employment.
Notice Requirements
(i)
An employee shall, not less than ten weeks prior to the presumed date of confinement, produce to the
employer the certification referred to in subparagraph placitum (i) of paragraph (d) above.
(ii)
An employee shall give not less than four weeks notice in writing to the employer of the date upon which
she proposes to commence maternity leave stating the period of leave to be taken and shall, at the same
time, produce to the employer the statutory declaration referred to in placitum (ii) of paragraph (d) above.
(iii)
The employer by not less than 14 days notice in writing to the employee may require her to commence
maternity leave at any time within the six weeks immediately prior to the presumed date of confinement.
(iv)
An employee shall not be in breach of this clause as a consequence of failure to give the specified period
of notice in accordance with placitum (ii) hereof if such failure is occasioned—
(aa)
By the confinement occurring earlier than the presumed date, or
(bb)
Due to compelling circumstances, it was not reasonably practicable for the employee to
comply; or
(cc)
By the employee submitting the application as soon as reasonably practicable before, on or after
the first day of the leave.
Transfer to a Safe Job
Where in the opinion of a registered medical practitioner, illness `or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it inadvisable for the employee to continue at her present
work, the employee shall, if the employer deems it practicable, be transferred to a safe job at the rate and on the
conditions attaching to that job until the commencement of maternity leave.
If the transfer to a safe job is not practicable, the employer may, or the employer may require the employee to, take
leave for such period as is certified necessary by a registered medical practitioner. Such leave shall be treated as
maternity leave for the purposes of paragraphs (j), (k), (l) and (m) hereof.
Variation of Period of Maternity Leave
(i)
Provided the maximum period of maternity leave does not exceed the period to which the employee is
entitled under paragraph (c) hereof;
(aa)
The period of maternity leave may be lengthened once only by the employee giving not less
than 14 days notice in writing stating the period by which the leave is to be lengthened;
(bb)
The period may be further lengthened by agreement between the employee and the employer.
(ii)
The period of maternity leave may, with the consent of the employer, be shortened by the employee
giving not less than 14 days notice in writing stating the period by which the leave is to be shortened.
Cancellation of Maternity Leave
(i)
Maternity leave, applied for but not commenced, shall be cancelled when the pregnancy of a employee
terminates other than by the birth of a living child.
(ii)
Where the pregnancy of an employee then on maternity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume work at a time nominated by the employer which
shall not exceed four weeks from the date of notice in writing by the employee to the employer that she
desires to resume work.
Special Maternity Leave and Sick Leave
(i)
Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than by
the birth of a living child then—
(aa)
She shall be entitled to such period of unpaid leave (to be known as special maternity leave) as
a registered medical practitioner certifies as necessary before her return to work, or
(bb)
For illness other than the normal consequences of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave, to such paid sick leave as to which she is then
entitled and which a registered medical practitioner certifies as necessary before her return to
work.
(ii)
Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled and such further unpaid leave (to be known as special
maternity leave) as a registered practitioner certifies as necessary before her return to work, provided that
the aggregate of paid sick leave, special maternity leave and maternity leave shall not exceed the period to
which the employee is entitled under paragraph (c) hereof.
(iii)
For the purposes of paragraph (j), (k) and (l) hereof, maternity leave shall include special maternity leave.
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An employee returning to work after the completion of a period of leave taken pursuant to this paragraph
shall be entitled to the position which she held immediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe job pursuant to paragraph (f), hereof to the position she
held immediately before such transfer.
Where such position no longer exists but there are other positions available, for which the employee is
qualified for and is capable of performing she shall be entitled to a position as nearly comparable in status
and pay to that of her former position.
(j)
Maternity Leave and Other Leave Entitlements
(i)
Provided the aggregate of any leave, including leave taken under this subclause, does not exceed the
period to which the employee is entitled under paragraph (c) hereof, an employee may in lieu of or in
conjunction with maternity leave, take any annual leave or long service leave or any part thereof to which
she is entitled.
(ii)
Paid sick leave or other paid authorised award absences (excluding annual leave or long service leave),
shall not be available to an employee during her absence on maternity leave.
(k)
Effect of Maternity Leave on Employment
Subject to this subclause, irrespective of any award or other provision to the contrary, absence on maternity leave
shall not break the continuity of service of an employee but shall not be taken into account in calculating the period
of service for any purpose of any relevant award or agreement.
(l)
Termination of Employment
(i)
An employee on maternity leave may terminate her employment at any time during the period of leave by
notice given in accordance with this award.
(ii)
The employer shall not terminate the employment of an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the rights of the employer in relation to termination of
employment are not hereby affected.
(m)
Return to Work After Maternity Leave
(i)
An employee shall confirm her intention of returning to her work by notice in writing to the employer
given not less than four weeks prior to the expiration of her period of maternity leave.
(ii)
An employee upon returning to work after maternity leave or the expiration of the notice required by
paragraph (i) hereof, shall be entitled to the position which she held immediately before proceeding on
maternity leave or, in the case of an employee who was transferred to a safe job pursuant to paragraph (f)
hereof, to the position which she held immediately before such transfer or in relation to an employee who
has worked part time during the pregnancy the position she held immediately before commencing such
part time work.
Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, she shall be entitled to a position as nearly comparable in status
and pay to that of her former position.
(n)
Replacement Employees
(i)
A replacement employee is an employee specifically engaged as a result of an employee proceeding on
maternity leave.
(ii)
Before the employer engages a replacement employee the employer shall inform that person of the
temporary nature of the employment and of the rights of the employee who is being replaced.
(iii)
Before the employer engages a person to replace an employee temporarily promoted or transferred in
order to replace an employee exercising her rights under this subclause, the Employer shall inform that
person of the temporary nature of the promotion or transfer and of the rights of the employee who is being
replaced.
(iv)
Nothing in this subclause shall be construed as requiring an employer to engage a replacement employee
or to continue to employ the replacement employee beyond the date of return of the employee.
Paternity Leave
(a)
Nature of Leave
Paternity leave is unpaid leave
(b)
Definitions
For the purposes of this subclause
(i)
“Maternity leave” means leave of the type provided for in subclause (1) of this clause and includes special
maternity leave whether prescribed in an award or otherwise.
(ii)
“Child” means a child of the employee or the employee’s spouse under the age of one year.
(iii)
“Primary care-giver” means a person who assumes the principal role of providing care and attention to a
child.
(c)
Eligibility for Paternity Leave
A male employee upon production to the employer of the certification required by paragraph (f) hereof, shall be
entitled to one or two periods of paternity leave, the total of which shall not exceed 52 weeks, in the following
circumstances—
(i)
An unbroken period of up to one week at the time of confinement of his spouse;
(ii)
A further unbroken period of up to 51 weeks in order to be the primary care-giver of a child provided that
such leave shall not extend beyond the child’s first birthday. This entitlement shall be reduced by any
period of maternity leave taken by the employee’s spouse in relation to the same child and shall not be
taken concurrently with that maternity leave.
The employee must have had at least 12 months continuous service with the employer immediately
preceding the date upon which he proceeds upon either period of leave.
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Certification
At the time specified in paragraph (e) the employee must produce to the employer;
(i)
A certificate from a registered medical practitioner which names his spouse, states that she is pregnant and
the expected date of confinement or states the date on which the birth took place;
(ii)
In relation to any period to be taken under placitum (ii) of paragraph (c) hereof, a statutory declaration
stating:
(aa)
He will take that period of paternity leave to become the primary care-giver of a child;
(bb)
Particulars of any period of maternity leave sought or taken by his spouse; and
(cc)
For the period of paternity leave he will not engage in any conduct inconsistent with his
contract of employment.
Notice Requirements
(i)
The employee shall, not less than ten weeks prior to each proposed period of leave, give the employer
notice in writing stating the dates on which he proposes to start and finish the period or periods of leave
and produce the certificate and statutory declaration required in paragraph (d) hereof.
(ii)
The employee shall not be in breach of this paragraph as a consequence of failure to give the notice
required in paragraph (a) hereof if such failure is due to—
(aa)
The birth occurring earlier than the expected date; or
(bb)
The death of the mother of the child; or
(cc)
Other compelling circumstances.
(iii)
The employee shall immediately notify the employer of any change in the information provided pursuant
to paragraph (d) hereof.
Variation of Period of Paternity Leave
(i)
Provided the maximum period of paternity leave does not exceed the period to which the employee is
entitled under paragraph (c) hereof—
(aa)
The period of paternity leave provided by placitum (ii) of paragraph (c) may be lengthened
once only by the employee giving not less than 14 days notice in writing stating the period by
which the leave is to be lengthened;
(bb)
The period may be further lengthened by agreement between the employer and the employee.
(ii)
The period of paternity leave taken under placitum (ii) of paragraph (c) hereof may, with the consent of
the employer be shortened by the employee giving not less than 14 days notice in writing stating the
period by which the leave is to be shortened.
Cancellation of Paternity Leave
(i)
Paternity leave, applied for under placitum (ii) of paragraph (c) hereof but not commenced, shall be
cancelled when the pregnancy of the employee’s spouse terminates other than by the birth of a living
child.
(ii)
Paternity leave shall terminate within four weeks if the employee ceases to be the child’s primary care
giver, or such other period as agreed between the employee and the employer.
Paternity Leave and Other Leave Entitlements
(i)
Provided the aggregate of any leave, including leave taken under this subclause, does not exceed the
period to which the employee is entitled under paragraph (c) hereof, an employee may, in lieu of or in
conjunction with paternity leave, take any annual leave or long service leave or any part thereof to which
he is entitled.
(ii)
Paid sick leave or other paid authorised award absences (excluding annual leave or long service leave),
shall not be available to an employee during his absence on paternity leave.
Effect of Paternity Leave on Employment
Subject to this subclause, notwithstanding any award or other provision to the contrary, absence on paternity leave
shall not break the continuity of service of an employee but shall not be taken into account in calculating the period
of service for any purpose of any relevant award or agreement.
Termination of Employment
(i)
An employee on paternity leave may terminate his employment at any time during the period of leave by
notice given in accordance with this award.
(ii)
The employer shall not terminate the employment of an employee on the ground of his absence on
paternity leave, but otherwise the rights of the employer in relation to termination of employment are not
hereby affected.
Return to Work After Paternity Leave
(i)
An employee shall confirm his intention of returning to work by notice in writing to the employer given
not less than four weeks prior to the expiration of the period of paternity leave provided by placitum (ii) of
paragraph (c) hereof.
(ii)
An employee, upon returning to work after paternity leave or the expiration of the notice required by
placitum (i) above, shall be entitled to the position which he held immediately before proceeding on
paternity leave or, in relation to an employee who has worked part time under this clause to the position he
held immediately before commencing such part time work.
Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, he shall be entitled to a position as nearly comparable in status
and pay to that of his former position.
Replacement Employees
(i)
A replacement employee is an employee specifically engaged as a result of an employee proceeding on
paternity leave.
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Before the employer engages a replacement employee the employer shall inform that person of the
temporary nature of the employment and of the rights of the employee who is being replaced.
Before the employer engages a person to replace an employee temporarily promoted or transferred in
order to replace an employee exercising his rights under this subclause, the employer shall inform that
person of the temporary nature of the promotion or transfer and of the rights of the employee who is being
replaced.
Nothing in this subclause shall be construed as requiring an employer to engage a replacement employee
or to continue to employ the replacement employee beyond the date of return of the employee.

Adoption Leave
(a)
Nature of Leave
Adoption leave is unpaid leave
(b)
Definitions
For the purposes of this subclause
(i)
“Child” means a person under the age of five years who is placed with the employee for the purposes of
adoption, other than a child or step-child of the employee or of the spouse of the employee or a child who
has previously lived continuously with the employee for a period of six months or more.
(ii)
“Relative Adoption” occurs where a child, as defined, is adopted by a grandparent, brother, sister, aunt or
uncle (whether of whole blood or half blood or by marriage).
(iii)
“Primary care-giver” means a person who assumes the principal role of providing care and attention to a
child.
(c)
Eligibility
An employee, upon production to the employer of the certification required by paragraph (d) hereof, shall be entitled
to one or two periods of adoption leave, the total of which shall not exceed 52 weeks, in the following
circumstances—
(i)
An unbroken period of up to three weeks at the time of placement of the child;
(ii)
An unbroken period of up to 52 weeks from the time of the child’s placement in order to be the primary
care-giver of a child. This leave shall not extend beyond one year after the placement of the child and shall
not be taken concurrently with adoption leave taken by the employee’s spouse in relation to the same
child. This entitlement of up to 52 weeks shall be reduced by—
(aa)
Any period of leave taken pursuant to placitum (i) above; and
(bb)
The aggregate of any periods of adoption leave taken or to be taken by the employee’s spouse;
The employee must have had at least 12 months continuous service with the employer
immediately preceding the date upon which he or she proceeds on such leave in either case.
(iii)
The entitlement to adoption leave must not overlap with any periods of adoption leave taken by the
employee’s spouse, except an unbroken period of up to three weeks at the time of placement of the child.
(d)
Certification
Before taking adoption leave the employee must produce to the employer;
(i)
(aa)
A statement from an adoption agency or other appropriate body of the presumed date of
placement of the child with the employee for adoption purposes; or
(bb)
A statement from the appropriate government authority confirming that the employee is to have
custody of the child pending application for an adoption order.
(ii)
in relation to any period to be taken under placitum (ii) of paragraph (3) hereof, a statutory declaration
stating:
(aa)
The employee is seeking adoption leave to become the primary care-giver of the child;
(bb)
Particulars of any period of adoption leave sought or taken by the employee’s spouse; and
(cc)
For the period of adoption leave the employee will not engage in any conduct inconsistent with
his or her contract of employment.
(e)
Notice Requirements
(i)
Upon receiving notice of approval for adoption purposes, an employee shall notify the employer of such
approval and within two months of such approval shall further notify the employer of the period or
periods of adoption leave the employee proposes to take. In the case of a relative adoption the employee
shall notify as aforesaid upon deciding to take a child into custody pending an application for an adoption
order.
(ii)
An employee who commences employment with the employer after the date of approval for adoption
purposes shall notify the employer thereof upon commencing employment and of the period or periods of
adoption leave which the employee proposes to take. Provided that such employee shall not be entitled to
adoption leave unless the employee has not less than 12 months continuous service with the employer
immediately preceding the date upon which he or she proceeds upon such leave.
(iii)
An employee shall, as soon as the employee is aware of the presumed date of placement of a child for
adoption purposes but no later than 14 days before such placement, give notice in writing to the employer
of such date, and of the date of the commencement of any period of leave to be taken under placitum (i) of
paragraph (c) hereof.
(iv)
An employee shall, ten weeks before the proposed date of commencing any leave to be taken under
placitum (ii) of paragraph (c) hereof, give notice in writing to the Employer of the date of commencing
leave and the period of leave to be taken.
(v)
An employee shall not be in breach of this subclause, as a consequence of failure to give the stipulated
period of notice in accordance with placitum (iii) and (iv) hereof if such failure is occasioned by the
requirement of an adoption agency to accept earlier or later placement of a child, the death of the spouse
or other compelling circumstances.
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The employee shall immediately notify the employer of any change in the information provided pursuant
to this subclause.
(f)
Variation of Period of Adoption Leave
(i)
Provided the maximum period of adoption leave does not exceed the period to which the employee is
entitled under paragraph (c) hereof—
(aa)
The period of leave taken under placitum (ii) of paragraph (c) hereof may be lengthened once
only by the employee giving not less than 14 days notice in writing stating the period by which
the leave is to be lengthened;
(bb)
The period may be further lengthened by agreement between the Employer and the employee.
(ii)
The period of adoption leave taken under placitum (ii) of paragraph (c) hereof may, with the consent of
the employer be shortened by the employee giving not less than 14 days notice in writing stating the
period by which the leave is to be shortened.
(g)
Cancellation of Adoption Leave
(i)
Adoption leave, applied for but not commenced, shall be cancelled should the placement of the child not
proceed.
(ii)
Where the placement of a child for adoption purposes with an employee then on adoption leave does not
proceed or continue, the employee shall notify the employer forthwith and the employer shall nominate a
time not exceeding four weeks from receipt of notification for the employee’s resumption of work.
(iii)
Adoption leave shall terminate within a reasonable period if the employee ceases to be the child’s primary
care giver.
(h)
Special Leave
The employer shall grant to any employee who is seeking to adopt a child, such unpaid leave not exceeding two
days, as is required by the employee to attend any compulsory interviews or examinations as are necessary as part of
the adoption procedure. Where paid leave is available to the employee the employer may require the employee to
take such leave in lieu of special leave.
(i)
Adoption Leave and Other Entitlements
(i)
Provided the aggregate of any leave, including leave taken under this subclause, does not exceed the
period to which the employee is entitled under paragraph (c) hereof, an employee may, in lieu of or in
conjunction with adoption leave, take any annual leave or long service leave or any part thereof to which
he or she is entitled.
(ii)
Paid sick leave or other paid authorised award absences (excluding annual leave or long service leave),
shall not be available to an employee during the employee’s absence on adoption leave.
(j)
Effect of Adoption Leave on Employment
Subject to this subclause, irrespective of any award or other provision to the contrary, absence on adoption leave
shall not break the continuity of service of an employee but shall not be taken into account in calculating the period
of service for any purpose of any relevant award or agreement.
(k)
Termination of Employment
(i)
An employee on adoption leave may terminate the employment at any time during the period of leave by
notice given in accordance with this award.
(ii)
The employer shall not terminate the employment of an employee on the ground of the employee’s
application to adopt a child or absence on adoption leave, but otherwise the rights of the employer in
relation to termination of employment are not hereby affected.
(l)
Return to Work After Adoption Leave
(i)
An employee shall confirm the intention of returning to work by notice in writing to the employer given
not less than four weeks prior to the expiration of the period of adoption leave provided by placitum (ii) of
paragraph (c) hereof.
(ii)
An employee, upon returning to work after adoption leave shall be entitled to the position held
immediately before proceeding on such leave or, in relation to an employee who has worked part time
under this clause to the position held immediately before commencing such part time work.
Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee shall be entitled to a position as nearly
comparable in status and pay to that of the employee’s former position.
(m)
Replacement Employees
(i)
A replacement employee is an employee specifically engaged as a result of an employee proceeding on
adoption leave.
(ii)
Before the employer engages a replacement employee the Employer shall inform that person of the
temporary nature of the employment and of the rights of the employee who is being replaced.
(iii)
Before the employer engages a person to replace an employee temporarily promoted or transferred in
order to replace an employee exercising rights under this subclause, the employer shall inform that person
of the temporary nature of the promotion or transfer and of the rights of the employee who is being
replaced.
(iv)
Nothing in this subclause shall be construed as requiring an employer to engage a replacement employee
or to continue to employ the replacement employee beyond the date of return of the employee.
Part Time Work
(a)
Definitions
For the purpose of this subclause—
(i)
“Male employee” means a employed male who is caring for a child born of his spouse or a child placed
with the employee for adoption purposes.
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“Female employee” means an employed female who is pregnant or is caring for a child she has borne or a
child who has been placed with her for adoption purposes.
(iii)
“Former position” means the position held by a female or male employee immediately before proceeding
on leave or part time employment under this subclause whichever first occurs or, if such position no
longer exists but there are other positions available for which the employee is qualified and the duties of
which he or she is capable of performing a position as nearly comparable in status and pay to that of the
position first mentioned in this definition.
Entitlement
With the agreement of the employer—
(i)
A male employee may work part time in one or more periods at any time from the date of birth of the
child until its second birthday or, in relation to adoption, from the date of placement of the child until the
second anniversary of the placement.
(ii)
A female employee may work part time in one or more periods while she is pregnant where part time
employment is, because of the pregnancy, necessary or desirable.
(iii)
A female employee may work part time in one or more periods at any time from the seventh week after
the date of birth of the child until its second birthday.
(iv)
In relation to adoption a female employee may work part time in one or more periods at any time from the
date of the placement of the child until the second anniversary of that date.
Return to Former Position
(i)
An employee who has had at least 12 months continuous service with the employer immediately before
commencing part time employment after the birth or placement of a child has, at the expiration of the
period of such part time employment or the first period, if there is more than one, the right to return to his
or her former position.
(ii)
Nothing in placitum (i) hereof shall prevent the employer from permitting the employee to return to his or
her former position after a second or subsequent period of part time employment.
Effect of Part time Employment on Continuous Service
Commencement on part time work under this clause, and return from part time work to full time work under this
clause, shall not break continuity of service or employment.
Pro Rata Entitlements
(i)
Subject to the provisions of this subclause and the matters agreed to in accordance with paragraph (f)
hereof, part time employment shall be in accordance with the provisions of this award which shall apply
pro-rata.
Part time Work Agreement
(i)
Before commencing a period of part time employment under this subclause the employee and the
employer shall agree—
(aa)
That the employee may work part time; upon the hours to be worked by the employee, the days
upon which they will be worked and commencing times for the work;
(bb)
Upon the classification applying to the work to be performed; and
(cc)
Upon the period of part time employment.
(ii)
The terms of this agreement may be varied by consent.
(iii)
The terms of this agreement or any variation to it shall be reduced to writing and retained by the employer.
A copy of the agreement and any variation to it shall be provided to the employee by the employer.
(iv)
The terms of this agreement shall apply to the part time employment.
Termination of Employment
(i)
The employment of a part time employee under this clause, may be terminated in accordance with the
provisions of this award but may not be terminated by the employer because the employee has exercised
or proposes to exercise any rights arising under this clause or has enjoyed or proposes to enjoy any
benefits arising under this clause.
(ii)
Any termination entitlements payable to an employee whose employment is terminated while working
part time under this clause, or while working full time after transferring from part time work under this
clause, shall be calculated by reference to the full time rate of pay at the time of termination and by
regarding all service as a full time employment and all service as a part time employee on a pro-rata basis.
Extension of Hours of Work
The employer may request, but not require, an employee working part time under this clause to work outside or in
excess of the employee’s ordinary hours of duty provided for in accordance with paragraph (f).
Nature of Part Time Work
The work to be performed part time need not be the work performed by the employee in his or her former position
but shall be work otherwise performed under this award.
Inconsistent Award Provisions
An employee may work part time under this clause irrespective of any other provision of this award which limits or
restricts the circumstances in which part time employment may be worked or the terms upon which it may be
worked including provisions prescribing a minimum or maximum number of hours a part time employee may work.
Replacement Employees
(i)
A replacement employee is an employee specifically engaged as a result of an employee working part
time under this subclause.
(ii)
A replacement employee may be employed part time. Subject to this paragraph, paragraphs (e), (f), (g)
and (j) of this subclause apply to the part time employment of a replacement employee.
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Before an employer engages a replacement employee under this paragraph, the Employer shall inform the
person of the temporary nature of the employment and of the rights of the employee who is being
replaced.
(iv)
Unbroken service as a replacement employee shall be treated as continuous service for the purposes of
placitum (v) of paragraph (a) hereof.
(v)
Nothing in this subclause shall be construed as requiring an employer to engage a replacement employee
or to continue to employ the replacement employee beyond the date of return of the employee.
30.
Clause 35. – Adverse Weather: Delete this clause and insert in lieu thereof the following—
(1)
Application of this Clause
The provisions of this Clause shall apply to all employees employed on construction work as prescribed in the First
Schedule - Wages, subclause (6) of this Award excepting those employees engaged in work outside the 26 Metropolitan
Regional Shires and the Town of Mandurah.
(2)
Adverse weather shall mean weather conditions by virtue of which it is not reasonable nor safe for employees exposed
thereto to continue working whilst the same prevails.
(3)
The employer or representative shall, when requested by the employees or a representative of the employees, confer
within a reasonable period of time which shall not exceed 30 minutes for the purpose of determining whether or not the
conditions referred to in subclause (2) of this Clause apply.
Weather shall not be regarded as adverse weather unless it is agreed at such conference.
(4)
Where it is agreed, conditions referred to in subclause (2) do prevail—
Employees may be transferred from one location on a site where it is unreasonable to work due to the conditions, to work
at another location on the same site, or another site which is not affected by adverse weather subject to the following—
(a)
Employees may be transferred from one location on a site to work in areas which are not affected by conditions
of adverse weather even though there may not be work for all employees in such areas.
(b)
Employees may be transferred from one site to another site, and where necessary transport will be provided by
the employer.
(5)
Wet Weather
Subject to the provisions of subclauses (2), (3) and (4)—
(a)
Where employees are in the sheds, because they have been rained off or at starting, finishing or crib times, and
it is raining, they shall not be required to go to work in a dry area or be transferred to another location or site
unless—
Adequate protection such as protective clothing is provided; protection shall, where necessary, be provided for
the employees tools to get from the shed to the job.
(b)
Employees engaged in essential work such as a concrete pour shall continue working and be paid at double time
using protective clothing provided until the section of essential work is completed or made safe. Where an
employer’s failure to provide adequate protective clothing results in an employee’s clothing being saturated, the
employee will be allowed time off without loss of pay to change their clothes and return to work.
(6)
Work in Heat
Work in heat shall mean work in extremes of high temperature by virtue of which it is not reasonable or not safe for
employees exposed thereto to continue working while such conditions prevail. In which case the provisions of subclauses
(3), (4) and (5) shall be observed until such times as the condition eases.
(7)
Notwithstanding the provisions of this Clause, employees whom by virtue of constraints of location, site or other reasons
are not transferred to a suitable place of work, shall take shelter or relief from the prevailing conditions until normal stop
time, or until released by the employer, whichever is the sooner.
An employee so released by the employer shall not suffer any loss of ordinary wages.
31.
Clause 36. – Superannuation: Delete this Clause and insert in lieu thereof the following—
The superannuation provisions contained herein operate subject to the requirements of the hereinafter prescribed provisions titled Compliance, Nomination and Transition.
(1)
Application
(a)
Subject to provisions of subclause (4) - exemptions hereof, each employer bound by the provisions of this
award shall execute an agreement to become a participating employer in the preferred or an approved
Occupational Superannuation Scheme.
(b)
For the purpose of this award the preferred Occupational Superannuation Schemes are the Superannuation Plan
for Electrical Contractors “Connect” (formerly SPEC).
(c)
For the purpose of this award an approved Occupational Superannuation Scheme is one established in
accordance with the operational standards for occupational superannuation schemes and has received
preliminary listing from the Office of Occupational Superannuation Commission - Interim Group.
(d)
Where an employer intends to join an approved scheme as defined in (c) hereof, the employer shall notify the
union prior to doing so. In the event of a dispute it shall be referred to the Western Australian Industrial
Relations Commission for resolution.
(2)
Contributions
(a)
Adult Employees
Each employer shall, on behalf of each full time, part time or casual employee as defined in Clause 5. Definitions of this Award, pay a weekly contribution into an approved occupational superannuation fund on the
following basis—
(i)
For employees not engaged on construction work, a weekly contribution of $14.80.
(ii)
Provided that
(aa)
An employee who is entitled to be paid a Leading Hand and/or Commissioning
Allowance as prescribed in the First Schedule - Wages of this Award, shall have an
amount calculated as 9% of those allowances added to their weekly contribution.
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An employee who is entitled to be paid shift loadings including weekend and public
holiday rates where the shift work is part of the employee’s ordinary hours of work,
shall have an amount calculated at 9% of such loading added to their weekly
contribution.
Provided further that part time and casual employees will have pro-rata payments
made on their behalf.

Apprentices
Each employer shall, on behalf of apprentices pay a weekly contribution into an approved occupational
superannuation fund on the following basis—
(i)
For Apprentices not engaged on construction work, a weekly contribution calculated as 9% of the rate
of pay prescribed in the First Schedule - Wages of this Award as follows—
Four Year Term
Three and a Half Year Term
Three Year Term
1st Year
$20.12
Six Months
$20.12
1st Year
$26.31
2nd Year
$26.31
Next Year
$26.31
2nd Year
$34.57
3rd Year
$34.57
Next Year
$34.57
3rd Year
$40.76
4th Year
$40.76
Final Year
$40.76
(ii)
Provided that adult apprentices receive a 9% contribution based on their actual rate of pay.
(iii)
Provided further that Apprentices engaged on construction work shall, in addition to the contributions
provided in (i) hereof, have an amount calculated as 9% of the applicable Construction Allowance as
provided in First Schedule - Wages of this Award added to their weekly contribution.
(c)
General
(i)
An employer shall not be required to contribute during any period of unpaid leave or unauthorised
absences of 38 ordinary hours or more. Further, an employer shall not be required to make additional
contributions in respect of annual leave paid out on termination.
(ii)
Contributions shall be made for each calendar month an employee is a member of the Scheme.
Contributions shall include periods during which the employee is in receipt of payments under the
Workers Compensation and Rehabilitation Act 1981.
Construction Industry - No Reduction
Notwithstanding the provisions of subclause (1) and (2) hereof, the contribution to be made by the employer pursuant to
the provisions of this clause shall be no less than any amount that is already being paid into any construction industry
superannuation scheme to which the employer is a party provided that contributions will only be maintained at that level
while the work being undertaken by the employer falls within the scope of the appropriate construction industry
superannuation scheme.
Liberty to Apply
Leave is reserved to the Union to make application to the Western Australian Industrial Relations Commission to vary
subclause (2) of this Clause to require contributions to be made in respect of annual leave paid out on termination.
Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which requires that contribution be made to a superannuation fund
or scheme in respect of an employee, on and from 30 June 1998—
(a)
Any such fund or scheme shall no longer be a complying superannuation fund or scheme for the purposes of
this clause unless—
(i)
The fund or scheme is a complying fund or scheme within the meaning of the Superannuation
Guarantee (Administration) Act 1992 of the Commonwealth; and
(ii)
Under the governing rules of the fund or scheme, contributions may be made by or in respect of the
employee permitted to nominate a fund or scheme;
(b)
The employee shall be entitled to nominate the complying superannuation fund or scheme to which
contributions are to be made by or in respect of the employee.
(c)
The employer shall notify the employee of the entitlement to nominate a complying superannuation fund or
scheme as soon as practicable;
(d)
A nomination or notification of the type referred to in paragraphs (b) and (c) of this subclause shall, subject to
the requirements of regulations made pursuant to the Industrial Relations Legislation Amendment and Repeal
Act 1995, be given in writing to the employer or the employee to whom such is directed;
(e)
The employee and employer shall be bound by the nomination of the employee unless the employee and
employer agree to change the complying superannuation fund or scheme to which contributions are to be made;
(f)
The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme
requested by a employee;
Provided that on and from 30 June 1998, and until an employee thereafter nominates a complying superannuation fund or
scheme—
(g)
If one or more complying superannuation funds or schemes to which contributions may be made be specified
herein, the employer is required to make contributions to that fund or scheme, or one of those funds or schemes
nominated by the employer; or
(h)
If no complying superannuation fund or scheme to which contributions may be made be specified herein, the
employer is required to make contributions to a complying fund or scheme nominated by the employer.
Clause 38. – Redundancy: At the end of this clause insert new subclause (10) as follows—
Leave for Job Interview
(a)
During the period of notice of termination given by the employer, an employee is entitled to paid leave of up to
eight hours during each week of notice for the purpose of seeking further employment. The eight hours need
not be consecutive.
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(b)

33.
(1)
(2)

If an employee has been allowed paid leave for more than eight hours during the notice period for the purpose
of seeking other employment, the employee shall, at the request of the employer, be required to produce proof
of attendance at an interview or they shall not receive payment for the time absent. For this purpose a statutory
declaration will be sufficient.
First Schedule – Wages: Delete this schedule and insert in lieu thereof the following—
The following shall be the rate of wages payable to employees covered by this award.
(a)
CLASSIFICATION
Rate
Arbitrated
Total
Per Week
Safety Net
Rate
Adjustment
Per Week
$
$
$
(i)
LEVEL 1
Electronics Tradesperson
549.90
106.00
655.90
(ii)

(iii)

(iv)

(v)

LEVEL 2
(aa)
Electrician - Special Class
(bb)
Instrument Fitter/Electrical
Grade 2

491.50

106.00

597.50

499.20

106.00

605.20

467.30
467.30

106.00
106.00

573.30
573.30

LEVEL 3
(aa)
Electrical Installer/Mechanic
(bb)
Electrical Fitter
(cc)
Instrument Fitter/Electrical
Grade 1
(dd)
Linesperson - Grade 1
(i.e. with not less than 3 years
experience as a Linesperson)
(ee)
Cable Jointer

484.90

106.00

590.90

467.30
467.30

106.00
106.00

573.30
573.30

LEVEL 4
Linesperson - Grade 2
(i.e. with less than 3 years experience as a
Linesperson)

449.30

108.00

557.30

LEVEL 5
Electrical Assistant

394.70

106.00

500.70

(b)

(3)

(4)

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increase in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used of offset arbitrated safety net adjustments.
Leading Hands - In addition to the appropriate rates shown in subclause (2) hereof a leading hand shall be paid—
(a)
If placed in charge of not less than three and not more
than ten other employees
$20.29
(b)
If placed in charge of more than ten and not more than
twenty other employees
$30.97
(c)
If placed in charge of more than twenty other employees
$39.90
Apprentices—
(a)
Wage per week expressed as a percentage of the Electrical Installer/Mechanic’s rate per week and Safety Net
Adjustment Payment:
Total
Arbitrated
Rate
Safety Net
Rate
Per Week
Adjustment
Per Week
%
$
$
$
Four Year Term
First Year
Second Year
Third Year
Fourth Year

39
51
67
79

182.25
238.32
313.09
369.17

41.34
54.06
71.02
83.74

223.59
292.38
384.11
452.91
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%

Rate
Per Week
$

Arbitrated
Safety Net
Adjustment
$

Total
Rate
Per Week
$

39
51
67
79

182.25
238.32
313.09
369.17

41.34
54.06
71.02
83.74

223.59
292.38
384.11
452.91

51
67
79

238.32
313.09
369.17

54.06
71.02
83.74

292.38
384.11
452.91

Three and a Half Year Term
First Six Months
Next Year
Next Year
Final Year
Three Year Term
First Year
Second Year
Third Year
(5)

(6)

Tool Allowance—
(a)
In accordance with the provisions of subclause (20) of Clause 18. - Special Rates and Provisions of this Award
the tool allowance to be paid is—
(i)
$11.70 per week to such tradespersons, or
(ii)
In the case of an apprentice, a percentage of $11.70 being the percentage which appears against the
apprentice’s year of apprenticeship set out in subclause (4) of this schedule.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this schedule.
Construction Allowance—
(a)
In addition to the appropriate rates of pay prescribed in this Clause an employee shall be paid—
(i)
$35.95 per week if the employee is engaged on the construction of a large industrial undertaking or
any large civil engineering project.
(ii)
$32.40 per week if the employee is engaged on a multi-storeyed building but only until the exterior
walls have been erected and the windows completed and a lift made available to carry the employee
between the ground floor and the floor upon which the employee is required to work. A multistoreyed building is a building which, when completed, will consist of at least five storeys.
(iii)
$19.05 per week if the employee is engaged otherwise on construction work falling within the
definition of construction work in Clause 5. - Definitions, of this Award.
(b)
Any dispute as to which of the aforesaid allowances applies to particular work shall be determined by the Board
of Reference.

(7)

Casual Employees—
A casual employee shall be paid 20 per cent of the ordinary rate payment in addition to the ordinary rate assigned to their
class of work.

(8)

Part-Time Employee
A part-time employee shall be paid pro-rata in accordance with the appropriate rate for the classification for the employee
for the number of hours so worked.
Payments pursuant to the First Schedule Wages and Clause Nos. 21, 22, 23, 24, 25, 26 and 27 shall be strictly related
proportionately in accordance with the number of ordinary hours worked, to the number of ordinary hours worked by a
full time employee in accordance with Clause 11. - Hours.

(9)

Licence Allowance—
A tradesperson who holds and in the course of their employment may be required to use a current “A” Grade or “B”
Grade licence issued pursuant to the relevant regulation in force at the date of this Award under the Electricity Act, 1945,
shall be paid $17.10 per week.

(10)

Commissioning Allowances—
An “Electrician Commissioning” as defined shall be paid at the rate of $26.15 per week in addition to rates prescribed in
this schedule.

(11)

New Classifications—
In reference to Clause 37. - Structural Efficiency of this Award—
(a)

The parties to this Award are committed to implementing a broadbanded wage and classification structure in
accordance with the Grades set out in paragraph (f) hereunder, and
(i)
Accept in principle that the descriptions of job functions within a new structure will be more broadly
based and generic in nature;
(ii)
Intend to substitute the existing provisions of subclause (2) of the First Schedule - Wages with a new
wage and classification structure;
(iii)
To make any consequential amendments not later than October 1990, nor earlier if agreed between the
parties and approved by the Western Australian Industrial Relations Commission.
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(b)

Employees who are transferred to the new classification structure proposed under this subclause at a level
which provides for a pay rate less than that being received at the date of transfer under their old classification,
will have that rate of pay maintained by way of an allowance which shall be paid until—
(i)
The contract of employment is terminated; or
(ii)
The employee accepts appointment to a new classification.
(c)
In the event that there is a claim for reclassification to a higher level under any new structure on the ground that
the employee possesses equivalent skill and knowledge gained through on the job experience or on any other
ground, the following principles shall apply—
(i)
The parties agree that the matter shall be dealt with by the Industry Committee as provided by Clause
37(1)(e) of this Award.
(ii)
Agreed competency standards shall be established by the parties for all levels in any new
classification structure before any claims for reclassification are processed.
(d)
Reclassification to any higher level shall be contingent upon such additional work being available and required
to be performed by the employer.
(e)
The parties will co-operate in the transition from the existing classification structure to the proposed new
structure to ensure that the transition takes place in an orderly manner without creating false expectations or
disputation.
(f)
Broadbanded Grades
(i)
Grade 1
(ii)
Grade 2
(iii)
Grade 3
(iv)
Grade 4
(v)
Grade 5
(vi)
Grade 6
(vii)
Grade 7
(viii)
Grade 8
(ix)
Grade 9
(x)
Grade 10
34.
Third Schedule – Named Parties to the Award: Delete this schedule and insert in lieu thereof the following—
UNION PARTY
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch, 401-403 Oxford Street, Mt. Hawthorn WA 6104 telephone: (08)
9242 3999 facsimile: (08) 9242 3998

____________________

2002 WAIRC 07200
ENGINE DRIVERS’ (BUILDING AND STEEL CONSTRUCTION) AWARD
No. 20 of 1973
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
MASTER BUILDERS’ ASSOCIATION OF WESTERN AUSTRALIA (UNION OF EMPLOYERS)
AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
THURSDAY, 12 DECEMBER 2002
FILE NO.
APPLICATION 1632 OF 2002
CITATION NO.
2002 WAIRC 07200
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Richardson from the Master Builders’
Association of WA (Union of Employers) and Mr K. Dwyer for the Respondents, and by consent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Engine Drivers (Building and Steel Construction) Award No. 20 of 1973 be varied in accordance with the
following Schedule and that such variation shall have effect from the first pay period on or after today’s date.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________
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SCHEDULE
Clause 11. – Meal Allowance: Delete subclause (1) of this clause and insert in lieu the following—
Where an employee, without being notified on the previous day or earlier, has to continue working after the usual knockoff time for more than two hours, he/she shall be provided with any meal required or shall be paid $9.60 in lieu thereof,
and if owing to the overtime worked, a second or subsequent meal is required he/she shall be supplied with each meal or
be paid $5.90 for each meal so required. Provided that this subclause shall not apply to an employee residing in the same
locality as his/her place of employment who can reasonably return home for a meal.
Clause 23. – Distant Work: Delete subclause (1)(b) of this clause and insert in lieu the following—
(b)
pay an allowance of $335.60 per week of seven days but such allowance shall not be wages. In the case of
broken parts of the week occurring at the beginning or the end of the employment on a distant job, the
allowance shall be $48.00 per day.

____________________

2002 WAIRC 07222
ENGINE DRIVERS’ (GENERAL) AWARD
No. R 21A of 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
COCA-COLA BOTTLERS AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 16 DECEMBER 2002
FILE NO.
APPLICATION 1631 OF 2002
CITATION NO.
2002 WAIRC 07222
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Dwyer on behalf of the Respondents, and by
consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Engine Drivers (General) Award No. R21A of 1977 be varied in accordance with the following Schedule and
that such variation shall have effect from the first pay period on or after today’s date.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________

1.

2.

SCHEDULE
Clause 8. – Overtime: Delete subclause (3)(b)(i) of this clause and insert in lieu the following—
(i)
An employee who, without being notified on the previous day or earlier, has to continue working after
the usual knock-off time for more than two hours, shall be provided with any meal required or shall be
paid $8.60 for the first meal and $5.80 for each subsequent meal.
Provided that this subclause shall not apply to an employee residing in the same locality as his or her
employment who can reasonably return home for a meal.
Schedule “C” – 38 Hour Week Provisions: Clause 5. – Overtime: Delete subclause (3)(f)(i) of this clause and insert
in lieu the following—
(i)
Where an employee, without being notified on the previous day or earlier, has to continue working
after his usual knockoff time for more than two hours, he shall be provided with any meal required or
shall be paid $8.60 for a meal and, if owing to the amount of overtime worked, a second or subsequent
meal is required he shall be supplied with each such meal by the employer or be paid $5.80 for each
meal so required. Provided that this paragraph shall not apply to an employee residing in the same
locality as his place of employment who can reasonably return home for a meal.

____________________
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2002 WAIRC 07227
ENGINE DRIVERS (GOVERNMENT) AWARD 1983
No. A5 of 1983
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BOM - FREMANTLE HOSPITAL & HEALTH SERVICES AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 16 DECEMBER 2002
FILE NO.
APPLICATION 1630 OF 2002
CITATION NO.
2002 WAIRC 07227
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr R.A. Heaperman on behalf of the Respondents,
and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Engine Drivers (Government) Award 1983 No. A5 of 1983 be varied in accordance with the following
Schedule and that such variation shall have effect from the first pay period on or after today’s date.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________
SCHEDULE
Clause 10. – Overtime: Delete subclause (3)(b)(i) & (ii) of this clause and insert in lieu the following—
(i)
Where an employee without being notified on the previous day or earlier, has to continue working
after his usual knockoff time for more than two hours, he shall be provided with a meal or shall be
paid $7.60 for a meal and, if owing to the amount of overtime worked, a second or subsequent meal is
required he shall be supplied with each such meal by the employer or be paid $5.45 for each meal so
required. Provided that this paragraph shall not apply to an employee residing in the same locality as
his place of employment who can reasonably return home for a meal.
Provided further that an employee who commences to work overtime before the usual starting time
shall, if the overtime exceeds two hours and is continuous with his day’s work, be supplied with a
meal by his employer or be paid $7.60 for a meal.
(ii)
An employee required to work continuous from 12 midnight to 6.30 a.m. and ordered back to work at
8.00 a.m. the same day, shall be paid $3.80 for breakfast.

____________________

PARTIES

2002 WAIRC 07212
FOOD INDUSTRY (FOOD MANUFACTURING OR PROCESSING) AWARD
No. A 20 of 1990
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
THE FOOD PRESERVERS’ UNION OF WESTERN AUSTRALIA, UNION OF WORKERS,
APPLICANT
v.
ANCHOR PRODUCTS PTY LTD AND OTHERS, RESPONDENTS

CORAM

COMMISSIONER S WOOD

DATE OF ORDER

FRIDAY, 13 DECEMBER 2002

FILE NO.

APPLICATION 1425 OF 2002

CITATION NO.
2002 WAIRC 07212
_________________________________________________________________________________________________________
Result
Award varied by consent
Representation
Applicant
Mr T Pope
Respondent
Mr P Robertson as agent
_________________________________________________________________________________________________________
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Order
HAVING heard Mr T Pope on behalf of the Applicant and Mr P Robertson on behalf of the Respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Food Industry (Food Manufacturing or Processing) Award as varied, be further varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after 13 December 2002.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
_________

1.
2.

SCHEDULE
Clause 19 – Meal Allowance
Delete the amounts $7.30 and $5.00 and insert in lieu the amounts $7.55 and $5.15 respectively.
Clause 31 – Wages
In subclause (3) delete the amounts $10.85, $21.45 and $ 31.45 and insert in lieu the amounts $11.25, $22.20 and
$32.55 respectively.

____________________

2002 WAIRC 07198
FOREMEN (BUILDING TRADES) AWARD 1991
No. A 5 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
MASTER BUILDERS OF WESTERN AUSTRALIA, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
THURSDAY, 12 DECEMBER 2002
FILE NO.
APPLICATION 1628 OF 2002
CITATION NO.
2002 WAIRC 07198
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Richardson on behalf of the Respondent, and
by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Foremen (Building Trades) Award 1991 No. A5 of 1987 be varied in accordance with the following
Schedule and that such variation shall have effect from the first pay period on or after today’s date.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________
SCHEDULE
Clause 14. – Distant Work—
A.
Delete subclause (3)(b) from this clause and insert in lieu the following—
(b)
Pay an allowance of $335.60 per week of seven days but such allowance shall not be wages. In the case of
broken parts of the week occurring at the beginning or ending of employment on a distant job the allowance
shall be $48.00 per day.
Provided that the foregoing allowances shall be increased if the foreman satisfies the employer that he/she
reasonably incurred a greater outlay than that prescribed. In the event of disagreement the matter may be
referred to a Board of Reference for determination; or
B.
Delete subclause (4)(a)(iii) from this clause and insert in lieu the following—
(iii)
For any meals incurred while travelling at $9.60 per meal.
Provided that the employer may deduct the cost of the forward journey fare from a foreman who
terminates or discontinues his/her employment within two weeks of commencing on the job and who
does not forthwith return to his/her place of engagement.
C.
Delete subclause (7)(b) from this clause and insert in lieu the following—
(b)
Camping Allowance—
A foreman living in a construction camp where free messing is not provided shall receive a camping allowance
of $131.40 for every complete week he/she is available for work. If required to be in camp for less than a
complete week he/she shall be paid $18.90 per day including any Saturday or Sunday if he/she is in camp and
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available for work on the working days immediately preceding and succeeding each Saturday and Sunday. If a
foreman is absent without the employer’s approval on any day, the allowance shall not be payable for that day
and if such unauthorised absence occurs on the working day immediately preceding or succeeding a Saturday or
Sunday, the allowance shall not be payable for the Saturday or Sunday.
____________________

2002 WAIRC 07221
INDUSTRIAL SPRAYPAINTING AND SANDBLASTING AWARD 1991
No. A33 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BLASTWORKS PTY LTD AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 16 DECEMBER 2002
FILE NO.
APPLICATION 1629 OF 2002
CITATION NO.
2002 WAIRC 07221
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Dwyer on behalf of the Respondents, and by
consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Industrial Spraypainting and Sandblasting Award 1991 No. A33 of 1987 be varied in accordance with the
following Schedule and that such variation shall have effect from the first pay period on or after today’s date.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________
SCHEDULE
1.
Clause 17. – Meal Allowance: Delete this clause and insert in lieu the following—
An employee required to work overtime for at least one and a half hours after working ordinary hours inclusive of any time worked
for accrual purposes as prescribed in Clauses 11(1) or 16(4) shall be paid by his/her employer an amount of $9.60 to meet the cost
of a meal.
Provided that this clause shall not apply to an employee who is provided with reasonable board and lodging or who is receiving a
distant work allowance in lieu thereof as provided for in subclause (3) of Clause 18. - Living Away From Home - Distant Work and
is provided with a suitable meal.
2.
Clause 18. – Living Away From Home – Distant Work:
A.
Delete subclause (3)(b) of this clause and insert in lieu the following—
(b)
Pay an allowance of $335.60 per week of seven days but such allowance shall not be wages. In the case of
broken parts of the week occurring at the beginning or ending of employment on a distant job the allowance
shall be $48.00 per day.
Provided that the foregoing allowances shall be increased if the employee satisfies the employer that he/she
reasonably incurred a greater outlay than that prescribed. In the event of disagreement the matter may be
referred to a Board of Reference for determination; or
B.
Delete subclause (4)(a)(iii) of this clause and insert in lieu the following—
(iii)
For any meals incurred while travelling at $9.60 per meal.
Provided that the employer may deduct the cost of the forward journey fare from an employee who
terminates or discontinues his/her employment within two weeks of commencing on the job and who
does not forthwith return to his/her place of engagement.
C.
Delete subclause (7)(b) of this clause and insert in lieu the following—
(b)
Camping Allowance: An employee living in a construction camp where free messing is not provided shall
receive a camping allowance of $131.40 for every complete week he is available for work. If required to be in
camp for less than a complete week he/she shall be paid $18.90 per day including any Saturday or Sunday if
he/she is in camp and available for work on the working days immediately preceding and succeeding each
Saturday and Sunday. If an employee is absent without the employer’s approval on any day, the allowance shall
not be payable for that day and if such unauthorised absence occurs on the working day immediately preceding
or succeeding a Saturday or Sunday, the allowance shall not be payable for the Saturday or Sunday.
3.
Clause 31. – Compensation for Clothes and Tools: Delete subclause (2)(a) of this clause and insert in lieu the
following—
(2)
(a)
An employee shall be reimbursed by his/her employer to a maximum of $1249.00 for loss of tools or clothes by
fire or breaking and entering whilst securely stored at the employer’s direction in a room or building on the
employer’s premises, job or workshop or in a lock-up as provided in this award or if the tools are lost or stolen
during an employee’s absence after leaving the job because of injury or illness.
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Provided that an employee transporting his/her own tools shall take all reasonable care to protect those tools and
prevent theft or loss.

____________________

2002 WAIRC 07203
LICENSED ESTABLISHMENTS (RETAIL AND WHOLESALE) AWARD 1979
No. R 23 of 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT

PARTIES

v.
COMO LIQUOR STORE AND OTHERS, RESPONDENTS
CORAM

COMMISSIONER J L HARRISON

DATE OF ORDER

THURSDAY, 12 DECEMBER 2002

FILE NO.

APPLICATION 1534 OF 2002

CITATION NO.
2002 WAIRC 07203
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr T Pope on behalf of the applicant and Mr P Moss as agent on behalf of various respondents, and by consent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Licensed Establishments (Retail and Wholesale) Award 1979 (No R 23 of 1977) be varied in accordance with
the following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on
or after the 12th day of December 2002.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________
SCHEDULE
1.

Clause 10. – Meal Times and Meal Allowance:
A.

(2)

Delete subclause (2) of Part I of this clause and insert the following in lieu thereof—

When an employee is required to continue working after the usual finishing time for more than one hour he/she shall be
paid $8.90 for the purchase of any meal required.
B.

Delete subclause (3) of Part II of this clause and insert the following in lieu thereof—

(3)

When an employee is required to continue working after the usual finishing time for more than one hour he/she shall be
paid $8.90 for the purchase of any meal required.

2.

Clause 21. – Wages: Delete Part IV of this clause and insert the following in lieu thereof—

PART IV - ADDITIONAL PAYMENTS
In addition to the rates prescribed elsewhere in this clause the following allowances and rates shall be paid to a worker where
applicable.
(1)

(2)

(a)

An employee required to operate a ride-on power operated tow motor, a ride-on power operated pallet truck or a
walk beside power operated high lift stacker in the performance of his/her duties shall be paid an additional
43 cents per hour whilst so engaged.

(b)

An employee required to operate a ride-on operated fork lift, high lift stacker or high lift stock picker or a power
operated overhead traversing hoist in the performance of his/her duties shall be paid an additional 59 cents per
hour whilst so engaged.

(c)

The allowances prescribed by this subclause shall not be payable to an employee engaged, and paid, as a
“Storeman Operator Grade I” or a “Storeman Operator Grade II”.

(a)

A worker shall receive an additional payment for every hour of which he spends 20 minutes or more in a cold
chamber in accordance with the following—
In a cold chamber in which the temperature is—

(b)

(i)

Below 0 degrees Celsius to - 20 degrees Celsius 64 cents per hour.

(ii)

Below - 20 degrees Celsius to - 25 degrees Celsius 74 cents per hour

(iii)

Below - 25 degrees Celsius, 85 cents per hour.

Employees required to work in temperatures less than - 18.9 degrees Celsius shall be medically examined at the
employer’s expense.
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3.
Clause 22. – Motor Vehicle Allowance: Delete this clause and insert the following in lieu thereof—
Where a worker maintains a motor vehicle and is authorised by the employer to use the vehicle in the performance of his duties, he
shall be paid in accordance with the following schedule—
Area and Details

Distance Travelled Each Year on Employer’s
Business

Over
2600 cc

Engine Displacement
(in Cubic Centimetres)
Rate per Kilometre (cents)
Over
1600 cc
- 2600 cc

1600 cc
& Under

Metropolitan Area

64.16

57.45

49.98

South West Land Division

65.66

58.94

51.23

North of 23.5 degrees South Latitude

72.12

64.98

56.45

Rest of the State

67.9

60.81

52.85

Motor Cycle (in all areas)
4.

22.13 cents per kilometre

Schedule “A” Respondents: Delete this schedule and insert the following in lieu thereof—

Samson & Son, Lionel
31 Cliff Street,
FREMANTLE WA 6160

Como Liquor Store
296 Canning Highway,
COMO WA 6152

Balcatta Liquor Store
426 Main Street
BALCATTA WA 6021

Wine Mine Pty. Ltd
Wine Merchants
28 Thompson Road
NORTH FREMANTLE WA 6159

Liquorland
State Office
Cnr Bannister Road & Nicholson Road
CANNINGVALE WA 6155

Houghton Wine Company
Dale Road
MIDDLE SWAN WA 6056

Wine Mine Wholesalers
28 Thompson Road
NORTH FREMANTLE WA 6159

Asquith Cellars
31 Asquith Street
MOUNT CLAREMONT WA 6010

Broadway Liquor Store
Broadway Fair Shopping Centre
NEDLANDS WA 6009

Carlisle Wine Bin
2 Wright Street
KEWDALE WA 6105

Carrington Liquor Store
60 Carrington Street
PALMYRA WA 6157

Cockburn Food and Liquor Store
333 Rockingham Road
SPEARWOOD WA 6163

Kambalda Liquor Store
Town Square
KAMBALDA WA 6442

Park Cellars
42 Park Road
KALGOORLIE WA 6430

Seagram Australia Pty Ltd
5 Kingscote Street
KEWDALE WA 6105

Beaucott Liquor Store
654 Beaufort Street
MOUNT LAWLEY WA 6050

Southcorp Wines Pty Ltd
307 Collier Road
BASSENDEAN WA 6054

Smith S. & Son (WA) Pty Ltd
Yalumba Wine Cellars
114 Radium Street
WELSHPOOL WA 6106
____________________
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2002 WAIRC 07286
METAL TRADES (GENERAL) AWARD 1966
No. 13 of 1965
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CATERPILLAR OF AUSTRALIA, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, THE
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 24 DECEMBER 2002
FILE NO.
APPLICATION 1190 OF 2002
CITATION NO.
2002 WAIRC 07286
_________________________________________________________________________________________________________
Result
Application granted
Representation
Applicant
Mr M. Borlase appeared on behalf of the Applicant
Respondent
Mr D. Hicks appeared on behalf of the Respondents
_________________________________________________________________________________________________________
Reasons for Decision
On the 2nd of July 2002 Caterpillar of Australia (the Applicant) applied to the Commission pursuant to s.40 of the Industrial
Relations Act 1979 for orders that its name be deleted from the Second Schedule list of respondents of the Metal Trades
(General) Award 1966 No. 13 of 1965. The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers - Western Australian Branch and the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing
and Allied Services Union of Australia (the Unions) parties to the award filed an answer on 30th July 2002 in due time, which
answer objected to the application.
The application centres around whether the name, Caterpillar of Australia, ought to remain a named respondent in the award.
2
The Commission heard evidence from Mr Robert Charter for Caterpillar Australia. He described to the Commission from his
viewpoint as a district manager of Caterpillar Australia and being responsible for its Western Australian operations what those
operations are. Essentially they are commercial, providing of parts and giving operational advice to the distributor for
Caterpillar of Australia. The Applicant has seven employees, none of which are in any of the classifications which are
described in clause 5 definitions or in clause 31, “Wages of the Award”. Mr Charter says that, for the whole of the time that
Caterpillar Australia has been named in the award under the heading of “Tractor Manufacturer” it has operated exactly the
same as it continues to do now. The Applicant wants its name removed because of the administration burden from time to time
when various amendments take place to the award.
Mr Hicks, who appears for both of the Respondent Unions, did not call any evidence. He says that the Applicant has been
3
named in the award since the 1960s. He accepts that it does not do any of the work covered by the award. In essence what he
says is that it might do that work sometime in the future and because it might it should be retained as a respondent.
Mr Borlase who appeared for the Applicant submits that there will be no effect upon the operation of the award, particularly as
4
a common rule award. There is no reason why the application should not be granted. In the alternative, he argues that if the
Commission cannot grant the application on the evidence presented it should go through the procedure which is set out in
s.47 of the Act which enables it to cancel defunct awards and delete employers from awards in certain cases.
The Commission identifies those awards by applying a procedure which is set out in the Act in s.47(3). For instance, it can
5
“make directions to the Registrar to make inquiries”; “cause the Registrar to give general notice in the newspaper” and “serve
copies of the Commission’s intention upon persons the Commission may specify”. Those persons have 30 days to answer the
claim. The section requires publication in the Government Gazette of the intention.
The response of the Commission to the application is as follows. Even if it is inappropriate to apply s.47 of the Act, that
6
section gives some guidelines how the Commission should approach the application. The purpose of that section is to allow the
Commission to update its awards and orders. From time to time the Commission directs the Registrar to undertake the
processes which are set out in subsections (3) through (5) of that section. The Legislature has therefore contemplated that from
time to time, it will be necessary to keep the awards of the Commission in a proper administrative shape.
The Commission would need to be cautious in removing respondents from the award because of the effect that might have on
7
the operation of s.114 of the Act which makes awards of the Commission a common rule. The Commission would not remove
a respondent from the award when the effect of that removal would cause the award to have a restricted operation and therefore
vary its scope.
The effect of this application would not affect the way that the award is applied. The classification or the category of industry
8
“Tractor Manufacturer” would still be retained and there would still be companies named under that category. The important
area of operation of the award, that is as a common rule, is not affected by this application. Therefore there would be no
change to the tests that the Industrial Magistrate would apply in determining respondency.
Having considered the application and having heard evidence that Caterpillar Australia has no operations in the area, and, in
9
particular, has no employees in the area with which a comparison would be made for the purpose of common rule it is clear
that to retain it as a respondent creates an administrative burden in keeping the award up to date which is not useful in any way.
It is worthwhile to note that whenever there is an application to amend an award, and particularly an award with a major
respondency list such as this, the Commission undertakes time and resource covering task of service on respondents. It follows
that service respondents on those who are not in the industry is not productive and should be avoided.
10 For all those reasons the Commission will grant the application and an order will issue that Caterpillar of Australia will be
removed from the section of the respondency list under the heading “Tractor Manufacturers in Western Australia”.
_________
1
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2002 WAIRC 07291
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CATERPILLAR OF AUSTRALIA, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, THE
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 24 DECEMBER 2002
FILE NO.
APPLICATION 1190 OF 2002
CITATION NO.
2002 WAIRC 07291
_________________________________________________________________________________________________________
Result
Application granted
_________________________________________________________________________________________________________
Order
HAVING heard Mr M. Borlase on behalf of the Applicant and Mr D. Hicks on behalf of the Respondents, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the application be granted that Caterpillar of Australia will be removed from the Metal Trades (General) Award
1966 as per the following Schedule.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
SCHEDULE
SECOND SCHEDULE - Schedule of Respondents: Delete from this Schedule the following name and address under the title
Tractor Manufacturers—
Caterpillar of Aust
1st Floor28 Thorogood Street
Victoria Park
WA 6100
____________________
2002 WAIRC 07260
MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES
AWARD NO. A4 OF 1992
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION, APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
FRIDAY, 20 DECEMBER 2002
FILE NO.
APPLICATION 1673 OF 2002
CITATION NO.
2002 WAIRC 07260
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr R A Heaperman on behalf of the applicant and Mr M Swinbourn on behalf of the respondent, and by consent,
the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Miscellaneous Government Conditions and Allowances Award No. A4 of 1992 (No. A 4 of 1992) be varied in
accordance with the following Schedule and that such variation shall have effect from the first pay period commencing on
or after the 20th day of December 2002.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
_________

1.
(3)

SCHEDULE
Clause 19. – Employees Living North Of The 26 Degrees South Latitude: Delete subclause (3) of this clause and
insert the following in lieu thereof—
Employees who are tenants occupying Government Employees Housing Authority (GEHA) houses equipped with gas hot
water systems are eligible for a reimbursement up to a maximum of $24.00 per month.
____________________

142

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

2002 WAIRC 07220
MONUMENTAL MASONRY INDUSTRY AWARD 1989
No. A 36 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CATHOLIC MONUMENTAL WORKS AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 16 DECEMBER 2002
FILE NO.
APPLICATION 1627 OF 2002
CITATION NO.
2002 WAIRC 07220
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Dwyer on behalf of the Respondents, and by
consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Monumental Masonry Industry Award 1989 No. A36 of 1987 be varied in accordance with the following
Schedule and that such variation shall have effect from the first pay period on or after today’s date.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________

1.

2.
(4)

SCHEDULE
Clause 7. – Wages: Delete subclause (6)(a) of this clause and insert in lieu the following—
(a)
Monumental masons
$21.50
Tool allowance shall not be paid where the employer supplies an employee with all necessary tools.
Clause 14. – Overtime: Delete subclause (4)(a) of this clause and insert in lieu the following—
(a)
Subject to the provisions of paragraph (b) of this subclause, an employee required to work overtime for more
than two hours shall be supplied with a meal by the employer or be paid $9.60 for a meal and if owing to the
amount of overtime worked, a second and subsequent meal is required the employee shall be supplied with each
such meal by the employer or be paid $6.50 for each meal so required.

____________________

2002 WAIRC 07219
PLASTER, PLASTERGLASS AND CEMENT WORKERS’ AWARD
No. A 29 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
FORMICA CEILINGS AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 16 DECEMBER 2002
FILE NO.
APPLICATION 1626 OF 2002
CITATION NO.
2002 WAIRC 07219
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Dwyer on behalf of the Respondents, and by
consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Plaster, Plasterglass and Cement Workers Award No. A29 of 1989 be varied in accordance with the
following Schedule and that such variation shall have effect from the first pay period on or after today’s date.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________
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SCHEDULE
Clause 12. – Overtime: Delete subclause (2) of this clause and insert in lieu the following—
Any employee who is called upon to continue working for more than two hours beyond his/her usual ceasing time shall
be provided with any meal required or shall be paid an allowance of $7.10 in lieu thereof.
Provided that this subclause shall not apply to any employee who was advised on the previous day that he/she would be
required to work such overtime, nor to any employee who can conveniently return home for a meal.
Clause 13. – Wages: Delete subclause (1)(a) of this clause and insert in lieu the following—
(a)
Modeller
408.90
106.00
514.90
Tool Allowance
1.40
____________________

2002 WAIRC 07199
WOOL, HIDE AND SKIN STORE EMPLOYEES’ AWARD
No. 8 of 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
WESTRALIAN FARMERS CO-OPERATIVE LTD AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
THURSDAY, 12 DECEMBER 2002
FILE NO/S.
APPLICATION 1553 OF 2002
CITATION NO.
2002 WAIRC 07199
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr T Pope on behalf of the applicant and Mr P Moss as agent on behalf of various respondents and by consent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Wool, Hide and Skin Store Employees’ Award (No 8 of 1966) be varied in accordance with the following
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
12th day December 2002.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________
SCHEDULE
Clause 15. - Meal Hours and Meal Money: Delete subclause (2) of this clause and insert the following in lieu
thereof—
(2)
(a)
An employee shall be entitled to meal money of $8.95 in the following circumstances.
(i)
Where he is required to work for more than one hour before his normal commencing time or to
continue to work for more than one hour after his normal ceasing time; or
(ii)
Where he is required to continue working after 12.00 midnight for more than one hour; or
(iii)
Where he is required to continue working after midday on Saturday, Sunday or public holiday for
more than one hour; or
(iv)
Where he is required to continue overtime after 5.00pm on a Saturday, Sunday or public holiday for
not less than one hour.
(b)
Meal money shall be paid to the worker no later than 5.00pm on the day that he is required to return to work
overtime.
2.
Clause 30. – Vehicle Allowance: Delete this clause and insert the following lieu thereof—
Where a worker maintains a motor vehicle and is authorised by the employer to use the vehicle in the performance of his or her
duties he or she shall be paid in accordance with the following schedule:
1.

Area and details
Distance Travelled Each Year on Employer’s
Business
Metropolitan Area
South West Land Division
North of 23.5 degrees South Latitude
Rest of the State
Motor Cycle (in all areas)

Over 2600 cc
64.16
65.66
72.12
67.9

Engine Displacement
(in cubic centimetres)
Rate Per Kilometre (Cents)
Over 1600 cc 1600 cc & Under
2600 cc
57.45
49.98
58.94
51.23
64.98
56.45
60.81
52.85
22.13 cents per kilometre
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NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 2039 OF 2001
APPLICATION FOR VARIATION OF AWARD
ENTITLED
"CONTRACT CLEANERS’ (MINISTRY OF EDUCATION) AWARD 1990 ”
NOTICE is given that an application has been made to the Commission by Delron Cleaning Pty Ltd and Jason Cleaning Services
under the Industrial Relations Act 1979 for a variation of the above Award.
The following are the variations applied for—
Clause 2 – Arrangement
Delete this clause and insert Clause 2 – Arrangement from the “Contract Cleaners’ Award 1986”.
Clauses 6 - 32
Delete these clauses and insert Clauses 6 – 29 from the “Contract Cleaners’ Award 1986”.
A copy of the proposed variations may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J. A. SPURLING,
Registrar.
7 January 2003.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 1754 OF 2002
APPLICATION FOR VARIATION OF AWARD
ENTITLED
“TRANSPORT WORKERS (GOVERNMENT) AWARD 1952, No 2A of 1952”
NOTICE is given that an application has been made to the Commission by The Department of Education of WA under the
Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder—
SCHEDULE B : SCHEDULE OF RESPONDENTS
Delete from Schedule:
Director General Department of Education (WA)
151 Royal Street
EAST PERTH WA 6004
A copy of the proposed variations may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J. A. SPURLING,
Registrar.
2 January 2003.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 2056 OF 2002
APPLICATION FOR VARIATION OF AWARD
ENTITLED
“WOOL, HIDE AND SKIN STORE EMPLOYEES’ AWARD No. 8 of 1966”
NOTICE is given that an application has been made to the Commission by The Shop, Distributive and Allied Employees’
Association of Western Australia under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder—
Clause 3. – Scope
Delete the contents of this clause and insert in lieu thereof:
This award shall apply to all employees engaged in wool, wool dumping, hide and/or skin stores and wool scouring
establishments in the industries carried on by the respondents, in the classifications described in Clause 13. – Wages of this
award in or in connection with the classing, sorting, dumping, piece picking, receiving, despatching and general handling of
wool, skins, and/or hides.
Provided that it shall not apply to employees who are at present subject to any award of the Western Australian Industrial
Relations Commission or in any industrial agreement registered in accordance with the Industrial Relations Act, 1979.
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SCHEDULE A – EMPLOYER RESPONDENTS
Delete the contents of this schedule and insert in lieu thereof:
Westralian Farmers Co-operative Limited
Westcoast Wools Pty Ltd
40 The Esplanade
Phoenix Road
PERTH WA 6000
SPEARWOOD WA 6163
Kreglinger (WA) Pty Ltd
Carbon Skin Services Pty Ltd
Norfolk Street
5 Aldgate Place
FREMANTLE WA 6160
EAST FREMANTLE WA 6160
Elders Wool
Perth Hide and Skin Exports
Cnr. Phoenix road and Sudlow Road
Lot 25 Cockburn Road
SPEARWOOD WA 6163
HAMILTON HILL WA 6163
Primaries of WA Pty Ltd
Western Australian Skin & Hide Industries
Wellard Street
34 Lionel Street
SPEARWOOD WA 6163
NAVAL BASE WA 6165
Wool Agency Co Pty Ltd
Standard Wool Australia Pty Ltd
4 Clontarf Road
Bracks Street
HAMILTON HILL WA 6163
NORTH FREMANTLE WA 6160
Peter Scanlan Wools
United Quality Wool
4 Chamberlain Street
34 Lionel Street
O’CONNOR WA 6163
NAVAL BASE WA 6165
Prevost Trading Pty Ltd
15 Cocos Drive
BIBRA LAKE WA 6163
A copy of the proposed variations may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J. A. SPURLING,
Registrar.
3 January 2003.

PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2002 WAIRC 07209
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION INC, APPLICANT
v.
ANTI-CORRUPTION COMMISSION, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
THURSDAY, 12 DECEMBER 2002
FILE NO/S.
P 50 OF 2002
CITATION NO.
2002 WAIRC 07209
_________________________________________________________________________________________________________
Result
Interim order issued
_________________________________________________________________________________________________________
Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 20th day of November 2002 the Arbitrator convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at the conclusion of that conference the parties sought time to undertake further discussions; and
WHEREAS on the 12th day of December 2002 the Arbitrator convened a further conference for the purpose of conciliating between
the parties and to deal with any interlocutory matters; and
WHEREAS the Arbitrator heard from the parties regarding the interim orders sought by the Applicant; and
WHEREAS the Arbitrator considered the tests set out in Thomas James Brown v President, State School Teachers Union of WA
(Inc) and Others (69 WAIG 1390), and the provision of s 32(8) of the Industrial Relations Act 1979; and
WHEREAS at the conclusion of that conference the Arbitrator decided that interim Order 1 sought should issue and the application
in respect of the remaining interim orders sought should be dismissed; and
WHEREAS the Arbitrator, in particular, considered that in the context of Mr Jones having been removed from his position pending
a preliminary investigation into allegations regarding Mr Jones’s conduct, that alleged conduct relating to his leadership and liaison
role, and there being no suggestion that Mr Jones continuing in his substantive position holds any considerations of a threat to
security or particular sensitivity that—
(a)
it is just and correct to return Mr Jones to his position pending the hearing and determination of the matter;
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(b)

the damage done to Mr Jones by his not returning to the position on an interim basis outweighs the damage to
the respondent in him doing so. The position to which he has been allocated is of a lower status than his
substantive position and that position still carries leadership and liaison duties.
(c)
Mr Jones has a prime facie case for relief;
(d)
the order would not be irreversible
(e)
there was no undue delay in the filing the application;
(f)
the granting of the first order sought would prevent deterioration of industrial relations until arbitration resolves
the matter.
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders that—
1. Pending the hearing and determination of this matter, Mr Allan Jones be returned to his position of Team
Leader SPU, with the accompanying duties, roster arrangements and responsibilities which he held up to
22 April 2002.
2. Order 1 shall be compiled with no later than 7 days from the date hereof.
3. The parties may apply to the Public Service Arbitrator for this Order to be varied or rescinded.
4. The application for interim orders is otherwise dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
____________________
2002 WAIRC 07217
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF FAMILY AND CHILDREN’S SERVICES,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE
MONDAY, 16 DECEMBER 2002
FILE NO.
P 41 OF 2001
CITATION NO.
2002 WAIRC 07217
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Ms M in de Braekt
Respondent
Mr D Matthews (of Counsel)
_________________________________________________________________________________________________________
1

2

3

4

5

Reasons for Decision
This is an application to the Public Service Arbitrator (“the Arbitrator”) for an order that the respondent cease a disciplinary
process against Mr H in respect of minor breaches of discipline by Mr H during the course of a work-related trip to Broome in
2000.
It is relevant to note that the respondent has already completed a disciplinary process relating to allegations of serious or major
breaches of discipline against Mr H said to have occurred on the same trip to Broome, and the respondent imposed a penalty.
That completed process was the subject of an appeal to the Public Service Appeal Board (“the Board”), PSAB 4 of 2001. The
disciplinary process relating to the minor breaches now before the Arbitrator was conducted in tandem with the disciplinary
process relating to the serious or major breaches, the subject of the appeal to the Board. The Arbitrator convened to hear the
parties on this matter immediately following the hearing by the Board, and the parties adopted much of the evidence and
submissions which had been put to the Board so far as they are relevant to the matter before the Arbitrator. The Reasons for
Decision of the Board in PSAB 4 of 2001 issued on 13 December 2002 largely set out the circumstances of the trip to Broome
and the history of the disciplinary process.
The reason that these matters are before the Arbitrator rather than the Board is that in respect of the minor breaches of
discipline, the respondent has not completed the disciplinary process, in that the respondent has found that Mr H had
committed minor breaches of discipline and has put to Mr H a proposed penalty of a reprimand. In accordance with the
procedures set out in the Public Sector Management Act 1994, by letter dated 9 October 2001, Mr H was invited to respond to
that proposed penalty by 16 October 2001. On the basis of an error in that letter, where it referred to serious breaches of
discipline as opposed to minor breaches of discipline, the respondent wrote to Ms in de Braekt on behalf of the applicant on
17 October 2001 indicating that error and on that basis, providing a further seven days in which Mr H was to provide a written
response, that is until 24 October 2001. The application to the Arbitrator was filed on 24 October 2001, seeking, in effect, that
the respondent be prevented from continuing with the disciplinary process and bringing it to an end on the basis of what were
said to be significant procedural flaws including that Mr H had been denied natural justice, and that he had not committed
breaches in circumstances which related to his employment entitling the respondent to undertake any disciplinary enquiries.
The Reasons for Decision of the Board set out concerns as to the terms of the Notice of Application to the Board. I repeat those
concerns as they arise in respect of the schedule to the Notice of Application to the Arbitrator, which sets out some
49 purported Grounds, 57 purported Particulars and 8 Orders sought.
The circumstances under which the minor breaches of discipline are alleged to have occurred relate to the trip to Broome
undertaken by Mr H and Ms G in November 2000.
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In considering this matter, I note paragraphs 19 and 20 of the decision of the Industrial Appeal Court in Civil Service
Association of Western Australia Inc –v- Director General of Department of Community Development [2002] WASCA
241 where His Honour, Anderson J says:
“19
In examining this contention, the Arbitrator might have been expected to confine herself to those facts which were
alleged by Ms S in support of her complaint. The Arbitrator might have been expected to simply ask herself the
question whether if all of the factual material put forward by Ms S in support of her complaint was true, did that
factual material disclose grounds on which the Director could suspect that Mr H had committed a breach of
discipline whilst serving as an employee. I think that would have been the proper and better approach. Instead the
Arbitrator heard evidence from Mr H, and only from him. Mr H was allowed to give evidence to the Arbitrator to
the effect that his “official duties” ceased when he left the training venue to return to his motel. He was allowed to
give his version of the circumstances under which he, Ms S and the other members of the group came to be
socialising. He gave his version of his behaviour and of the behaviour of Ms S and as to how events unfolded
during the course of the evening and early morning; and he was allowed to give evidence contradicting the
account given by Ms S of the sexual assault upon her.
20
I do not consider that this was appropriate. If an employing authority suspects that there may have been an
actionable breach of discipline, and there are reasonable grounds for that suspicion, the authority ought to be
allowed to carry out its statutory duty to conduct an investigation to see whether there was in truth an actionable
breach of discipline. Prima facie it would not seem to be a proper exercise of jurisdiction by the Public Service
Arbitrator to stop the employing authority from doing so on the basis of the Public Service Arbitrator’s own
investigation of the facts. No doubt it is perfectly proper for the Public Service Arbitrator to stop baseless
disciplinary proceedings. However, I think the judgment as to whether the proceedings are or are not baseless
should be made by reference only to the matters alleged in the complaint.”
Accordingly, the role of the Arbitrator in dealing with such a matter as this is not the same as the role of the Board and is to
deal with the matter by considering whether there is a basis for the disciplinary proceedings, or whether they are baseless.
This is to be done by reference only to the matters alleged in the complaint. The complaint is that made by Ms G, and as
reflected in the allegations put to Mr H, is—
“That on 22 November 2000, whilst travelling to Broome on work-related business, you initiated a conversation of a
personal and sensitive nature with Ms (G). Pursuant to Finding 5.1 of the Report it is alleged that in doing so you acted
inappropriately and thereby—
1.
Committed an act of misconduct in contravention of Section 9(a) of the Public Sector Management Act 1994,
General Principles of Official Conduct, by failing to comply with the WA Public Service Code of Ethics,
specifically the key principles of Justice, Respect for Persons and Responsible Care, in your official duties as
Manager CSTC towards Ms (G), then a sub-ordinate contractor;
2.
Committed an act of misconduct in contravention of Section 9(b) of the Public Sector Management Act 1994,
General Principles of Official Conduct, by failing to act with integrity in the performance of your official duties
as Manager CSTC towards Ms (G), then a sub-ordinate contractor;
3.
Committed an act of misconduct in contravention of Section 9(c) of the Public Sector Management Act 1994,
General Principles of Official Conduct, by failing to exercise the proper courtesy, consideration and sensitivity
in your dealings with Ms (G), then a sub-ordinate contractor;”
(Exhibit A(7))
These allegations follow a preliminary investigation to determine whether the respondent should suspect a breach of discipline.
I find that if all of the factual material put forward by Ms G in support of her complaint is true, then the respondent could have
suspected a breach of discipline. The conduct alleged related to the conversation between Ms G and Mr H while they waited
for their flight, and during the course of their flight to Broome, the purpose of which was to undertake work for the respondent.
The conversation took place during working hours, on a trip paid for by the respondent. It was between a manager and a
subordinate contractor. Based on the complaint by Ms G and the preliminary investigation by Ms Abbott, the respondent had
grounds to conduct an investigation, and begin a formal disciplinary process. The complaint therefore could not be described
as baseless. Accordingly, the disciplinary process ought not be brought to a halt in the circumstances described by His Honour,
Anderson J.
A matter not addressed by the Industrial Appeal Court in CSA v Director General, Department of Community Development
(supra) is whether the process ought be brought to a halt by the Arbitrator on the basis of procedural flaws or breaches. There
are potentially many steps during the course of a disciplinary process where procedural flaws or breaches may occur. There are
issues of degree, i.e. those flaws may be of a minor nature and of little real effect, or they may have the effect of tainting the
whole process and the ultimate outcome. I am of the view that the decision of the Industrial Appeal Court does not indicate that
the Arbitrator is not able to deal with such matters on the basis that the procedure being applied in a particular case is so flawed
as to taint the whole process.
The legislature clearly intended that the Board would deal with disciplinary processes both as to any flaws in or breaches of the
process and as to the merits of the matter by way of a hearing de novo. Unless there are baseless disciplinary proceedings, or
where there are significant flaws or breaches in the process which will so taint the whole process and the outcome, those
matters should proceed to finality and an employee aggrieved may then proceed before the Board and have the whole process
and the outcome dealt with. I am indeed concerned that a use of applications to the Arbitrator to stop the process could occur at
any and every stage. If this were the approach to be taken by an applicant, disciplinary proceedings would become bogged
down at every stage by applications for them to be ceased. This would not be a proper use of the Arbitrator’s jurisdiction. This
is particularly so when there is clearly a provision for the rectification of any problems at the conclusion of any process.
Further, it would be only in circumstances where there was clearly a baseless disciplinary process or a very clear and
significant breach of the process which would have the effect of undermining the whole process and the outcome that such an
application could be justified or warranted. Applications to stay the process based on breaches of or flaws in the process which
would not be so significant as to taint the whole process and the outcome ought be discouraged.
I also express my concern that this application is brought to the Arbitrator to cease the disciplinary process at this, the very last
stage of the process, particularly given that essentially the same process has been the subject of an appeal to the Board.
I have found that the disciplinary process in this matter was not baseless. Also, as found by the Board in PSAB 4 of 2001, the
disciplinary process in this matter, being conducted as it was in tandem with that process considered by the Board, does not
suffer the significant flaws or breaches alleged such as to warrant the process being halted. I adopt the Reasons for Decision of
the Board in that regard. I also take account of the very late stage which the disciplinary process had reached before this
application was filed, and the remedy available being an appeal to the Board.
Accordingly, the application will be dismissed.
_________
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2002 WAIRC 07216
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF FAMILY AND CHILDREN’S SERVICES,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
MONDAY, 16 DECEMBER 2002
FILE NO.
P 41 OF 2001
CITATION NO.
2002 WAIRC 07216
_________________________________________________________________________________________________________
Result
Application dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Ms M in de Braekt on behalf of the applicant and Mr D Matthews (of Counsel) on behalf of the respondent, the
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
____________________

2002 WAIRC 07282
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
MONDAY, 23 DECEMBER 2002
FILE NO/S.
PSAC 48 OF 2002
CITATION NO.
2002 WAIRC 07282
_________________________________________________________________________________________________________
Result
Recommendation issued.
_________________________________________________________________________________________________________
Recommendation
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 20th day of December 2002 the Arbitrator convened a conference for the purpose of conciliating between the
parties; and
WHEREAS the Arbitrator heard from the parties regarding the orders sought by the Applicant and advised the parties that a
recommendation would issue;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
recommends that—
1.
The letter to Ms Buick dated 23rd October 2002 signed by Robert M Carter, A/Executive Director of the
Community and Juvenile Justice be removed from Ms Buick’s personal file.
2.
A copy of the letter referred to above which was forwarded to Mr Cicchini be returned and a signed statement
be provided to the effect that no copies have been made.
3.
The application otherwise be and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2002 WAIRC 07246
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUNG AUNG, APPLICANT
v.
MARDO AUSTRALIA PTY LTD T/AS KRESTA BLINDS AND CURTAINS, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
WEDNESDAY, 11 DECEMBER 2002
FILE NO.
APPLICATION 1653 OF 2002
CITATION NO.
2002 WAIRC 07246
_________________________________________________________________________________________________________
Result
Application dismissed for want of jurisdiction
Representation
Applicant
Mr A Aung and with the assistance of Ms Peters
Respondent
Mr D Jones as agent
_________________________________________________________________________________________________________
Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)
This is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”). The applicant states in
1
his application that he withdrew from his work on 26 September 2002 after experiencing difficulties in the workplace and that
he did not wish to be reinstated.
The matter was put on for a show cause hearing as to why the matter should not be dismissed. This occurred after conference
2
and on the basis of the applicant’s letter of 11 November 2002 stating that he was not dismissed from his employment and
outlining some of the difficulties he says he experienced in the workplace.
It is clear to me after considering the application, the letter of 11 November 2002 and having heard the evidence of the
3
applicant concerning the events of 26 September 2002 and the workplace difficulties that the applicant chose to leave his
employment and not to return to work.
That is the simplest statement that can be made of the circumstances and in that sense the only finding I can make, in my view,
4
is to find that Mr Aung resigned his employment. Having made that finding, it is not for the Commission to then deal with the
application further and the application will be dismissed for want of jurisdiction.
In coming to the conclusion that the applicant resigned I take account of the following. Mr Aung in his letter of 11 November
5
2002 clearly says that he was not dismissed. He does not use the terminology “resign” but he says, “I was not dismissed”. This
is consistent with his evidence at hearing and is indicative of the fact that no one forced him to leave his employment.
There is nothing in his evidence that suggests that he was told his employment was terminated by the respondent. He did not
6
and could not form that view in my opinion. There were circumstances in the workplace that were of concern to him, and they
featured in his decision not to return to the workplace.
The prime reason for not returning to the workplace, on his own evidence, is because he wished to go to another work location.
7
The circumstances of this matter are unfortunate in many ways due to the communication difficulties experienced by both
parties. These were, on the evidence, apparent on 26 September 2002 and have been apparent in both the conference and at
hearing. There was clearly an element of miscommunication in all that occurred.
Having said that, the responsibility does not all lay with the respondent for resolving the issue. It is clear from Mr Aung’s
8
evidence that the respondent was to go and check with Bernard, another employee, who was trusted as an interpreter by Mr
Aung. Mr Aung then simply left his work without any further communication with the respondent. It is also clear that Mr Aung
made no further steps to return to the workplace and present himself for work. It is clear that the employer took steps to have
Mr Aung’s medical condition checked and explored the concerns of Mr Aung regarding his rash, which he says occurred due
to the oiling shed.
My finding is that Mr Aung resigned his job and I have sufficient before me to come to that conclusion. However, I would add
9
that in the alternative, if there is any doubt about that, and I do not believe there is, it is clear to me that prima facie a claim for
unfair dismissal could not be substantiated if I apply the principles in Undercliffe Nursing Home –v- Federated Miscellaneous
Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385 of a fair go all round.
10 Many of the complaints in the workplace that Mr Aung refers to briefly in his evidence I do not think could be deemed to be
relevant to the question of a dismissal. There would be little prospect in my view, on the evidence of Mr Aung, of the applicant
making out a claim for constructive dismissal. There clearly not having been what I would deem to be oppression by the
employer or any attempt to force the applicant to leave.
_________
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_________________________________________________________________________________________________________
Result
Application dismissed for want of jurisdiction
Representation
Applicant
Mr A Aung and with the assistance of Ms Peters
Respondent
Mr D Jones as agent
_________________________________________________________________________________________________________
Order
HAVING heard Mr A Aung, with the assistance of Ms Peters, on his own behalf and Mr D Jones for the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
____________________
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Result
Unfairly dismissed. Compensation awarded.
Representation
Applicant
Ms L. Ellery (of Counsel) appeared for the Applicant
Respondent
Mr R. Castiglione (of Counsel) appeared for the Respondent
_________________________________________________________________________________________________________
Reasons for Decision
On 22nd May 2002 Kerryn Mai Bristow (the Applicant) applied to the Commission for an order pursuant to s.29 of the
Industrial Relations Act, 1979 (The Act) on the grounds that she had been unfairly dismissed from her employment with the
Bay of Isles Aboriginal Community Incorporated (the Respondent) on or about 5th May 2002.
The Applicant’s story is that she had been engaged to work as a book-keeper with the Respondent on 7th May 2001. The
2
acceptance by her of the job required that she relocate from Kalgoorlie and established herself in Esperance at some
considerable expense.
The duties were essentially book-keeping. In addition she was required to produce financial reports, make grant applications
3
and support the youth and men’s health officers. In the absence of the Respondent’s Manager, Mr Ronald Reynolds, she was to
act in his place.
The Applicant told the Commission that when she started her employment she found it an enjoyable and stimulating
4
environment. She was very dedicated to her work and had many friends at work. The situation in which she found herself was
all she desired of a workplace.
She made friends with both her workmates and members of the Respondent’s Council including Mrs Veronica Williams5
Benell who on occasions had visited her at her home in Kalgoorlie. Mrs Williams-Benell is an older woman than the Applicant
but the Applicant claims notwithstanding they were extremely friendly and on very good terms.
Towards the end of 2001 the Applicant formed a friendship with a fellow worker, a male employee, who was working as the
6
Commission understands in the Respondent’s youth and men’s health service.
The Commission was told that the liaison between the two became the subject of discussion around the workplace and there
7
was considerable gossip about the depth of the relationship. This gossip eventually weighed extremely heavily upon the
Applicant.
In January 2002 there was a meeting between the Applicant, the other worker involved in the friendship and Mr Reynolds. Mr
8
Reynolds had put to them that there were allegations that they were having a personal relationship. They both denied this. Mr
Reynolds apparently accepted that the liaison between the two employees was nothing more than a friendship. However the
gossip about the Applicant and her friend continued unabated so much so that on 11th January 2002 the Applicant had a
discussion with Mrs Veronica Williams-Benell. As a result of the discussion, which the Applicant said she found extremely
trying, she decided there was no easy way to fix the problems that had arisen from what she said were malicious rumours
circulating about her and her work-mate and therefore she submitted her resignation.
She did so with deep sadness and regret and purely because people were circulating ‘yarns’ about her and her fellow worker.
9
These allegations she believed were unfounded and slanderous.
10 In her letter of resignation (Exhibit C1) she gave one month’s notice.
11 After receipt of the notice the Applicant said Mr Reynolds approached her and told her that he did not want her to resign.
There were discussions between the two about what should happen and in order to allow Mr Reynolds to deal with the problem
the Applicant agreed that she would work from home for a period of two months. She would do the majority of her duties at
her home and would visit the office of the Respondent from time to time. This is exactly what happened.
1
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According to the Applicant the key to her deciding to withdraw her resignation was that Mr Reynolds agreed to talk to Mrs
Williams-Benell and he would ask her to sever her connection with the Respondent. Mrs Williams-Benell was not an employee
of the Respondent but she was a Councillor and had been for some time.
It is the Applicant’s contention that Mr Reynolds also undertook to deal with other members of his family who were employed
or otherwise associated with the Respondent to stop the stories being told about the Applicant.
The Applicant admitted that after Mr Reynolds had agreed to take these steps that she formed a closer relationship with her
fellow worker and they became more than workplace friends.
The relationship was still beset by rumours in the workplace but the Applicant felt that she was coping with those and was
happy to continue in her employment. This remained the situation after she returned to do her daily duties in the workplace
instead of working from home.
The Applicant says that early in May 2002 Mr Reynolds approached her and asked her to go with him to the local Tearooms to
discuss what he described as ‘some issues’. Going to the Tearooms to have discussions off site was something which Mr
Reynolds did quite often and the Respondent ran a tab at the Tearooms for that purpose.
The Applicant says that she was unable to attend the Tearooms at the time first requested by Mr Reynolds because she was
meeting with her friend. She did agree to meet him an hour later and she duly presented herself at the Tearooms at 1:30pm on
3rd May 2002.
The Applicant says that Mr Reynolds opened the conversation by asking her what would it take to have her leave her job
quietly. She took this to mean that Mr Reynolds wanted her to leave. He had been unable to deal with the situation with Mrs
Williams-Benell. He was under considerable pressure, the Applicant knew this and she took his words to mean that she had
been dismissed. As the Applicant saw it Mr Reynolds had to make a choice between his family or her and he chose his family.
The only discussion then held between them was how much ‘pay’ she required to leave.
She was certain that she had been dismissed. Mr Reynolds was leaving that night to go to Kalgoorlie, both parties having had
discussed the question of her entitlements. They agreed that she would be paid for her outstanding annual leave plus four
week’s pay in lieu of notice. She was also to get the benefit of a tax arrangement which she had arranged for the Respondent
by way of grant from the funding body.
The Applicant says that thereafter she prepared the cheques for her final pay; they were split up to make direct payments to her
mortgage holder, real estate agent and to the Challenge Bank for various loans. She took cheques to be countersigned by Mr
Graham Tucker. Mr Tucker was one of the six persons authorised to sign cheques, the Applicant says that he was the only one
available. She was entitled to countersign the cheques and did so.
Mr Tucker signed the cheques without comment and the Applicant banked the cheques which were then presented for
payment. Payment was duly made on all but one cheque.
The Applicant says that she had believed then and still believes that she had been dismissed, she was no longer to come to
work in the office and she did not. There is no question that there was a mutual agreement that she resign.
When Mr Reynolds returned from Kalgoorlie the Applicant ascertained that he sought to block payment on the cheques. She
knew this because she was told by the real estate agency that the Respondent’s cheque had bounced. In due course the cheque
was rewritten and she received the payment. She also received the sum of $4,500.00 being her share from the grant for a
reimbursement of her personal tax.
The Applicant said there followed an extremely difficult time for her. She was receiving no income, there was no work
available in her calling in the Esperance area but she was unable to leave because of her house payments and other
commitments. She did search the papers for jobs but the only job of similar nature to hers was a part time position at the Court
as a clerk however she was, for various reasons, unable to apply for that job. Her financial situation became so bad that she had
to draw down on her mortgage to survive. She described her position as destitute.
In due course she left Esperance and has since obtained work at a business in Perth; her salary is $28,000.00 per annum as
opposed to $52,000.00 with the Respondent. That $52,000.00, by way of subsidy from the funding body, was paid without the
necessity for the Applicant to pay any income tax. Therefore she had considerable loss, the loss continues.
On behalf of the Respondent the Commission heard evidence from Mr Ronald Reynolds. He told the Commission that the
Respondent is an incorporated Aboriginal association which provides amongst other things health services directed to
Aboriginal people in the Esperance area. He confirmed that the Applicant’s duties included program support of both the men’s
and youth health officers, book-keeping and the preparation of financial reports and grant applications. Mr Reynolds regarded
the Applicant as his right hand person. He was very much reliant on her book-keeping ability to assist him to properly manage
the funds which were in the care of the Respondent. The Applicant had been successful in obtaining grants for the Respondent
including one which meant that the officers employed by the Respondent had their personal tax payments reimbursed.
Mr Reynolds confirmed that a friendship had arisen between the Applicant and a co-worker. The depth of this friendship
caused concern because of family connections between the Applicant’s friend and other employees at the Respondent’s
business. It is fair to say that Mr Reynolds’s opinion was that his family and other employees took a very dim view of the
relationship and their responses to it were disruptive to the running of the Respondent.
Mr Reynolds though saw his role as having to meet his industrial responsibilities as an employer as well as dealing with family
issues arising from the conflict which was raging in the Respondent’s business.
He had told the family members that they should not make allegations which were unfounded and to satisfy himself that the
claims were in fact unfounded he arranged a meeting with the Applicant and her friend. He accepted their assurance that their
relationship was no more than a friendship and there was no reason for the family members to conclude it was any more than
that. In due course Mr Reynolds told the other employees that was the true situation, he believed what the Applicant and her
friend had said to him and he asked the other employees all to desist from talking about it.
He never at any time said that he would remove anyone from association with the Respondent either as an employee or a
member of the Council. He certainly did not say that he would remove Mrs Williams-Benell from association with the
Respondent nor could he.
Mr Reynolds confirmed that in January 2002 the Applicant resigned, he counselled her to change her mind and made
arrangements to retain her services by allowing her to work remote from the office for a period of two months.
As far as he was concerned the Applicant was able to function well during that period and in due course she returned to work
in the office.
Mr Reynolds says that in May 2002 he was aware that there was still friction and that the Applicant asked to see him. He made
arrangements to see her on 3rd May 2002 at the Tearooms, which was not an unusual thing for him to do. He claimed that when
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the meeting commenced the Applicant told him that she was leaving and thereafter negotiated a severance package with him.
She requested she be given her accrued entitlements together with four week’s pay. His response was that subject to her
bringing up all the accounts to date and in particular the April 2002 accounts he would pay her entitlements together with two
week’s pay.
Mr Reynolds then went to Kalgoorlie on business being sure in his mind that the dispute with the Applicant had been resolved,
she was going to resign, the basis of the resignation was that she be paid her entitlements plus two week’s pay which she
would get that if she brought all of the financials up to date.
As far as Mr Reynolds was concerned the Applicant would continue to work on the following week, she did not do so and the
financials were not completed so his view was that she did not honour her side of the bargain.
While in Kalgoorlie he did have some discussions with her over the telephone and eventually when he returned to Esperance
he found that the Applicant had written cheques in the amounts which he thought was inappropriate and he attempted to stop
payment. The cheques which had been drawn in favour of the Challenge Bank had been presented and honoured immediately
so he was unable to stop them, but he was able to stop payment on one of the cheques to go to a real estate firm.
Later Mr Reynolds received legal advice on the payments. The legal advice was that the payments were in order and therefore
he made arrangements for a new cheque to be drawn so that the payment would be made good to the Applicant. He also later
authorised that she be paid $4,500.00 as her reimbursement out of the subsidy the funding body gave the Respondent for fringe
benefit tax, that sum of money was applied to her personal income tax so the end result was that she paid no tax.
Rumours arose out of the fact that Mr Reynolds had stopped payment on the cheque. These were that the Applicant had
misappropriated money. This allegation is repeated in the schedule to the Notice of Answer lodged in the Commission on 29th
July 2002.
The Respondent did not pursue its claim that there has been misappropriation in these proceedings. There was never any report
of misappropriation made to either the Police or the funding body or to any other place for that matter. Mr Reynolds
explanation was that in due course he found out that the Applicant was entitled to the money. He was at first concerned that the
cheques may not have been issued in accordance with the Respondent’s requisition system for cheques, but ultimately the
cheques had been signed by two persons authorised to do so and they were in that sense in order.
The Commission also heard evidence from Mr Graham Tucker who told the Commission that he has had a long term
association with the Respondent. He has been a Councillor and is currently assisting the Respondent in some projects, but he
was not and is not an employee. He was and is authorised to countersign cheques. He remembered the Applicant brought him
cheques to sign, he does not recall anything about the meeting other than that the Applicant told him that she was finishing up.
He saw nothing out of order with the cheques and signed them.
The preceding is a sufficient summary of the evidence for the purposes of these Reasons for Decision.
The Commission is required to make findings on the credibility of witnesses in matters before it. In this case that finding is
crucial because the Commission has to decide this matter on the evidence that has been presented to it by the Applicant on the
one hand and Mr Reynolds on the other. The evidence of Mr Tucker throws no light on whether the Applicant resigned in the
circumstances she claimed or whether Mr Reynolds’ memory is correct.
The Applicant gave evidence. Her evidence in chief was strong and consistent she maintained that consistency through a
detailed and searching cross examination conducted by Mr Castiglione, of Counsel, on behalf of the Respondent. It is her
consistency and accuracy of her recollection which impressed the Commission most about her evidence. Her evidence was
delivered in a way which was not emotional even though the events behind the situation in which she found herself were
obviously trying for her.
On the other hand the evidence of Mr Reynolds cannot be categorised in the same way. Mr Reynolds appeared to me to be an
honest person but a person who was under considerable pressure from his family and other workers about their view of the
relationship between the Applicant and her fellow employee. He carried that pressure into the witness box. This may be why
he gave varying versions about the same events in cross examination as compared to his examination in chief. It appears to me
that he most likely attended the meeting with the Applicant about which I will comment more later with that mindset. In
deciding this matter I must make definite findings about credibility as between the two key witnesses. In making that choice it
is clear to me that on the balance of probabilities that the recollection of events as they come from the Applicant is more likely
than not to be more accurate than that which fell from Mr Reynolds. I therefore find that where the evidence of the Applicant
differs from the evidence of the Respondent I favour the evidence of the Applicant.
The Commission is required to decide unfair dismissal cases on the test which is erected in Undercliffe Nursing Home v. The
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service & Miscellaneous, WA Branch (1985) 65 WAIG 385.
The test is that the employer is entitled to bring the contract of employment to an end by right, however that right is not to be
abused. What the Commission has to assess is whether there has been a fair go all round that is not only a fair go to the
Applicant but to the Respondent as well. The Commission is to consider the matrix of events on balance and one single matter
in favour of a party is not necessarily determinant of the matter (Shire of Esperance v Mouritz (1991) 71 WAIG 891).
I now turn to my analysis. I find on the balance of probabilities the most likely course of events in this matter is the Applicant
was employed as a book-keeper. She was efficient and enjoyed her work. Her happiness in the job was reciprocated by other
employees and she developed friendships with them. From the evidence it is open to conclude that she had a strong friendship
with Mrs Williams-Benell and that friendship was an important one to the Applicant because it is indicated and acceptance of
her by a peer among fellow work mates.
The Applicant who is a married woman with a son did form a friendship with a male fellow worker. This friendship caused
rumours to start in the Respondent’s business because the fellow worker was also a married person whose wife, apparently
from the evidence, is a daughter of one of the other employees. This circumstance caused some angst in the organisation.
The Applicant was approached by Mr Reynolds about the situation in December 2001, at that stage she and her friend
truthfully denied that the relationship was anything other than a friendship. Mr Reynolds accepted that denial. I also find that
the Applicant pursued strongly with Mr Reynolds that he should do something about the rumours which at that time the
Applicant felt were derogatory and vicious. I accept her story that Mr Reynolds undertook to deal with the situation.
In due course nothing was done about the situation and this caused the Applicant to put in her resignation. I accept that she
negotiated a withdrawal of that resignation at the behest of Mr Reynolds and the outcome of that withdrawal was that she
continued to work from her home doing the duties that she would normally have done for the Respondent as if she had been at
the office. I accept her story that she believed as part of the arrangement that Mr Reynolds would deal with the situation with
Mrs Williams-Benell who the Applicant saw as being at the centre of a campaign against her.
In due course the Applicant returned to work in the office but the rumours continued. She was satisfied that Mr Reynolds was
dealing with the matter and that she could continue to work with the Respondent and had no intention of leaving. I accept that
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she had very good financial reasons to stay. She was heavily committed by way of mortgage and loans. She was receiving
$52,000.00 a year as a book-keeper and by virtue of the subsidy for fringe benefits tax which she had arranged she was to pay
no personal income tax on the $52,000.00 this meant for practicable purposes her salary was in the vicinity of $65,000.00 to
$70,000.00 per annum.
These are premium rates for a book-keeper and a considerable incentive to stay employed. When one puts that together with
the other reasons why the Applicant said she would stay, it would be quite extraordinary if in those circumstances she would
offer her resignation.
I find that on the balance of probabilities that Mr Reynolds had found tension in the workplace very difficult to handle. He was
trying to do the right thing by his family and the Applicant but the best solution for him would be if the Applicant was no
longer at the workplace and this would, as it were, be the first on his wish list. He therefore asked to see the Applicant in order
to discuss with her whether there was a way through the problem. I find that he opened the conversation by asking the
Applicant what it would take to have her leave. She took that to be a dismissal and he did nothing to disabuse her of that
understanding. He allowed her to reach the conclusion she had been dismissed, she had every reason to conclude she had been
and they then went on to discuss the terms of the severance.
It is open to find that Mr Reynolds agreed with the Applicant that the terms of settlement would be all of her entitlements plus
four week’s pay on the condition she finished the financials to the stage they agreed.
Mr Reynolds then went off to Kalgoorlie, he rang the Respondent’s office from Kalgoorlie because he was concerned the
financials might not have been finished. I accept that the Applicant told him that she had drawn cheques. It is open to find that
when he did return he was concerned about the cheques and he tried to stop them. It is from that action that rumours passed
about that the Applicant had misappropriated money.
She never misappropriated money. Mr Reynolds was able to establish that quite quickly after the event. This caused him to
release the cheque that he had stopped and pay a further $4,500.00 to her. He would clearly not have done either of those
things if there had been any suggestion at all that there had been misappropriation, there never was and I so find.
The Commission is drawn to the conclusion that this relationship came to an end by the dismissal of the Applicant in
circumstances where Mr Reynolds was trying to balance competing obligations on the one hand to the Applicant as the
employee and family obligations which in the end he found over bearing and the Applicant was dismissed. She has not
received a fair go all round in those circumstances and for that reason I find that she has been unfairly dismissed.
The Commission is to examine whether reinstatement of the relationship would be viable. It is clear from the evidence of Mr
Reynolds and the Applicant that there would be further disruptions at the workplace if the Commission was to reinstate her. It
would be not a responsible thing to do and I find that reinstatement would be unavailing. I need to consider the question of
compensation.
The Commission is to apply the rules which have been described by His Honour the President in Boganovich v Bayside
Western Australia Pty Ltd (1999) (79 WAIG 8) and Gilmore -v- Cecil Bros (1996) 76 WAIG 4434). Applying those rules here,
generally speaking the Applicant is required to be placed back in a position that she would have been if she had not been
dismissed. However she must make an effort to mitigate her loss. I find that there are some difficulties for her in that respect.
In the first three months the Applicant opted to stay in Esperance and she received no income during that period. It is clear
however she did not pursue any work outside her calling and there was little or no work in her calling in Esperance.
The Applicant had responsibilities as a mother. The Commission should take that into account that is it would be difficult for
her to obtain fulltime work or work outside school hours in a part time business if she has family responsibilities which I
accept she has. However in the circumstances the Commission has to conclude that she could have made a better effort than
she did and therefore on balance her loss should be calculated at the equivalent of eight week’s salary.
The Applicant has now obtained employment and that employment is at a considerably lesser rate than that which she would
have earned if she had stayed employed with the Respondent. I accept that it was her intention to remain employed by the
Respondent for the foreseeable future and a fair assessment of that time given the normal periods of employment for such an
industry would be for a period of eighteen months. During that period the difference between her earnings at the Respondent
and her new employer is $32,000.00 coupled with the loss for the two months as previously found makes a total loss of
$40,600.00 from which there are no earnings which need to be deducted. However if the Commission has neglected to note
any earnings it will then hear from the parties during Speaking to the Minutes as to whether there are any sums to be deducted
from the $40,000.00.
In any event even if there is some thousands of dollars to be deducted the cap of six month’s earnings, as prescribed in s.23A
and is to be applied, is the sum of $26,000.00. It is not likely that other earnings would exceed $14,000.00. In that case the
Respondent will be ordered to pay the Applicant the sum of $26,000.00 in compensation. The Commission needs to assess
components for injury. The Applicant has been subject to damaging rumours that she misappropriated the Respondent’s funds
however those damages are not such that would alter the final outcome of this matter because they would have been over the
cap, but for the record the Commission assesses the damages at $1,500.00.
Orders will issue that the Applicant was unfairly dismissed reinstatement is unavailing and the Respondent pay the Applicant
the sum of $26,000.00.
_________
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Unfairly dismissed. Compensation awarded.
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Order
HAVING heard Ms L. Ellery (of Counsel) on behalf of the Applicant and Mr R. Castiglione (of Counsel) on behalf of the
Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
1.
THAT the Applicant was unfairly dismissed.
2.
THAT the Respondent pay the Applicant the sum of $26,000.00 within fourteen days of the date hereof.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

____________________
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Result
Application alleging unfair dismissal dismissed
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_________________________________________________________________________________________________________
1

2

3

4

5

6

7

8

Reasons for Decision
This application was filed on 11 March 2002 pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”). Kevin
Douglas Bolitho (“the applicant”) claims that he was unfairly dismissed on 11 February 2002 by the Wang Family Trust
trading as Geraldton Meat Exports (“the respondent”). A response was filed by the respondent on 26 March 2002 opposing the
applicant’s claim.
The matter was set down for a conciliation conference in Perth on 3 May 2002. The applicant attended the conference and the
respondent was represented by Mr Darcy. No agreement was reached at the conference, however, the respondent agreed to
explore the possibility of the applicant being able to complete relevant training that the applicant had been undertaking.
Subsequent to the conference the Commission received a letter from the respondent’s agent dated 8 May 2002 advising that the
respondent had agreed to offer an opportunity for the applicant to complete a module of training to complete his traineeship.
However, the respondent was unable to contact the applicant to confirm this arrangement as the applicant had changed his
address and did not notify the respondent of his new contact details.
The applicant contacted the Commission on 24 May 2002 and advised that he wished to have his application set down for
hearing. On 4 September 2002, a notice of hearing was sent to the applicant confirming that there would be a hearing in
Geraldton on Monday, 21 October 2002 at 10.30am. This date was agreed to by the applicant by telephone on 13 September
2002.
At the hearing in Geraldton on 21 October 2002, the applicant did not attend. The Commission telephoned the applicant who
advised that he was not able to attend the hearing. No reason was given for his non-attendance. The respondent submitted at
the hearing that the matter should be dismissed on the basis that the applicant was not genuinely pursuing the application and
that considerable costs and inconvenience had been incurred by the respondent.
On 13 November 2002, the applicant was mailed a copy of the transcript of the proceedings of 21 October 2002. The applicant
was advised that he had until 20 November 2002 to advise the Commission as to why the matter should not be dismissed. No
response was received by the Commission to this letter.
In my view the applicant has been given every opportunity to prosecute his claim. The applicant agreed that he would attend
the hearing set down to progress his application. In my view, the applicant had sufficient notice in order to make the necessary
preparations for him to be in attendance at the hearing in Geraldton on the set date. It was only on the day of hearing that the
Commission and the respondent were informed that the applicant was in Perth and would not be in attendance at the hearing. I
am satisfied that the applicant has had the opportunity to prosecute his claim and has chosen not to do so. This failure by the
applicant to prosecute his claim is reason to dismiss it.
Further I do not believe that it is desirable in the public interest for the matter to be continued. It is not appropriate to expend
further resources on dealing with this matter and the interests of the respondent in having this matter dealt with in a timely
manner needs to be taken into account.
Accordingly an order pursuant to s.27(1)(a)(iv) of the Act will now issue dismissing the application.
_________
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2002 WAIRC 07314
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KEVIN DOUGLAS BOLITHO, APPLICANT
v.
THE WANG FAMILY TRUST TRADING NAME GERALDTON MEAT EXPORTS,
RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
TUESDAY, 31 DECEMBER 2002
FILE NO/S.
APPLICATION 431 OF 2002
CITATION NO.
2002 WAIRC 07314
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal dismissed
_________________________________________________________________________________________________________
Order
THERE being no appearance on behalf of the applicant and having heard Mr M Darcy as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
2002 WAIRC 07119
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PETER JOHN CAFFERY, APPLICANT
v.
CHUBB SECURITY AUSTRALIA PTY LTD T/AS CHUBB PROTECTIVE SERVICES,
RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE
MONDAY 2 DECEMBER 2002
FILE NO.
APPLICATION 390 OF 2002
CITATION NO.
2002 WAIRC 07119
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal upheld
Representation
Applicant
Mr P Mullally (as agent)
Respondent
Mr J Brits (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
This is an application by Peter John Caffery (“the applicant”) pursuant to s.29(1)(b)(i) of the Industrial Relations Act,
1979 (“the Act”). The applicant alleges he was unfairly dismissed by Chubb Security Australia Pty Ltd t/as Chubb Protective
Services (“the respondent”) when he was made redundant on 8 February 2002. The respondent claims there was no unfair
dismissal.
The applicant gave evidence on his own behalf. At the time the applicant was terminated he was a Senior Training Instructor
with the respondent’s Chubb Training Services. The respondent appointed him to this position in October 1998. The applicant
commenced work with the respondent on 11 July 1988 and was initially employed as a Security Guard and later as an
Operations Supervisor.
Ms Meg O’Brien was the applicant’s supervisor when the applicant was terminated. The applicant gave evidence that on
1 November 2001 he was asked to attend a brief meeting with Ms O’Brien in relation to the viability of the respondent’s
training section. The applicant stated there were no concrete outcomes in relation to the applicant’s ongoing employment as a
result of this meeting. The applicant gave evidence that at that stage he had no concerns about his ongoing employment with
the respondent.
On 23 January 2002 the applicant was asked to attend a meeting with Ms O’Brien and Mr Steven Sullivan, the respondent’s
State Guard Manager. During this meeting the applicant was told that it was no longer financially viable for the applicant to
remain employed in his current position, thus the respondent offered to redeploy the applicant to a position as a relief Guard
with an annual salary of $34,000, which was less than the applicant’s existing salary of $39,500 per annum. The applicant was
shocked by this proposal. He had worked for the respondent as a loyal employee for over 13½ years, and not only did the
Guard position carry a lower salary, the applicant believed it was an insult for him to return to this type of work after he had
been promoted within the organisation some years previously from a position of this nature. The applicant was informed at the
meeting that his current position was to finish on 25 January 2002.
On 24 January 2002 a further meeting was held between the applicant, Mr Sullivan and Ms O’Brien, and the possibility of
redeployment to a position as the Supervisor of Security at Perth airport was canvassed. The applicant understood that the
existing Supervisor of Security would be resigning shortly, but as this person may not be leaving this position for possibly two
to three months, no specific proposals were made to the applicant in relation to this position at that time.
The respondent employed a large and extensive workforce thus the applicant requested that redeployment as well as other
options be canvassed.
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Subsequent to this meeting the applicant was given three options in relation to ongoing work with the respondent. These
options were confirmed in an email which was sent to the applicant by Ms O’Brien on 25 January 2002 (formal parts
omitted)—
“Subject: Options
Peter,
As discussed outlined are options for your consideration.
Redeployment to Guards division
Full redundancy – no sub contract work for 6 - 12 months
Half redundancy – option to work as sub contract security trainer in Training division.”
(Exhibit A4).
Meanwhile, the respondent continued to employ the applicant. A further meeting was held between the applicant and Ms
O’Brien on 29 January 2002 to again canvass redeployment options. The applicant restated that he required further written
information about options before making a decision in relation to any position. He had no idea when the Perth Airport
Supervisor’s position would commence and what the impact would be of taking up that position. At this point the applicant
believed the respondent had no real interest in seeking an appropriate redeployment position for him.
On 30 January 2002 the applicant rang Mr Terry Crotty, the respondent’s National Training Manager in Sydney and sought
further information about the possibility of a redeployment position.
The applicant was scheduled to take annual leave from 4 February 2002. As his employment status remained unresolved it was
arranged for the applicant to take an additional week’s leave in the last week of January 2002 prior to formally commencing
annual leave.
The applicant attended a meeting at approximately 5.00pm on 30 January 2002 with Ms O’Brien and Mr Sullivan. A proforma
of the duties of the Supervisor of Security job at Perth airport was presented to the applicant however he was not offered the
position. The applicant was told that if he took up this position, there was a possibility that he would lose his entitlement to a
redundancy payment, which at that stage was to be calculated on his 13½ years of service. Mr Sullivan indicated to the
applicant that a decision should be made the following week in relation to him possibly starting the Supervisor’s position at the
Perth airport. The applicant stated that although he was interested in taking up this position even though there was no car
included in the remuneration package, he was concerned about the possible loss of his redundancy entitlements. Again, no
resolution was reached at this meeting in relation to the applicant’s ongoing employment and the applicant was told to hand in
his keys, fuel card and company vehicle before going on leave. He was given a taxi voucher with which to travel home but
upon being told it may not be valid he used public transport.
On 4 February 2002 the respondent indicated to the applicant that he was required to give an immediate response to the options
which had been put to him. As the applicant had no specific information in writing about the Supervisor position at Perth
airport or any other alternative positions he stated that he was unable to respond to this request at that time.
On 8 February 2002 the applicant was contacted by Ms O’Brien to arrange a meeting with the applicant that day. The applicant
was unable to speak directly to Ms O’Brien, but he left a message with her secretary indicating that he was unable to come to
the office because he was without a vehicle. Thus, Ms O’Brien visited the applicant at his home on the afternoon of 8 February
2002 and handed the applicant a letter of termination (Exhibit A2).
On termination the applicant was paid accrued entitlements including annual leave, long service leave, 26 weeks’ redundancy
pay based on 13½ years of service and five weeks’ pay in lieu of notice. No offers of alternative employment have been made
by the respondent subsequent to the applicant’s termination.
Since termination the applicant has applied for several jobs with training organisations and various government departments.
He had also undertaken some formal studies in the six weeks prior to the hearing. Exhibit A5 details the jobs for which he has
applied. Since termination he has completed one week of work earning $1,250. He has also registered with an employment
agency and has sought jobs through newspaper advertisements. He has not been offered any sub contract work with the
respondent, even though mention was made of that possibility in his letter of termination.
Under cross examination the applicant confirmed that he believed that his termination had been unfair because it was poorly
handled. He had insufficient warning that he was to lose his job and he was not given any time off to look for alternative
employment. The applicant claims the respondent made no genuine efforts to canvass the possibility of redeployment until he
insisted on this option being considered. The applicant stated that he was aware there was a downturn in the earnings of the
respondent’s training section but he believed that was due to a lack of marketing initiatives and that he was still busy delivering
training programmes when he was terminated. The applicant agreed that one of the respondent’s Trainers had been made
redundant in early 2001 and the other full-time Trainer in the section was made redundant in late January 2002.
The applicant confirmed that he was not seeking reinstatement on the basis that given what had transpired between the parties
the relationship between the applicant and the respondent had broken down irretrievably.
The applicant was asked about his recollection of the meeting held on 1 November 2001. The applicant agreed that the
viability of the training section was discussed but he could not recall if alternative employment for him in the guard section
was specifically canvassed.
The applicant stated that he seriously considered the Security position at Perth airport however, he was being forced into
making a decision on this job before he had sufficient details about the position or when the job was due to start. In the event
the job did not become available because the incumbent decided to remain in the position.
The applicant stated it was his understanding that sub contract work with the respondent, which was canvassed as a possibility,
would only commence several months after he was terminated as there was an existing sub contractor employed by the
respondent to undertake this work. The applicant stated that he understood there was no guarantee of a minimum number of
hours to be worked if he took up this option.
The applicant confirmed that he did not refuse to take up the Supervisor’s position at Perth Airport at any stage during his
discussions with the respondent.
Ms O’Brien gave evidence on behalf of the respondent. She was appointed as the respondent’s State Manager for Training on
8 August 2001. Ms O’Brien confirmed that Chubb Training is one of the respondent’s divisions. Chubb Training employed
three full-time employees and one part-time employee as well as various casual employees when Ms O’Brien became
Manager. Her major role was to restructure the business to make it economically viable. She undertook a review of Chubb
Training’s operations and it soon became apparent to her that the training centre was not breaking even. In order for the section
to be viable two weeks of courses per month had to be run. In December 2001 and January 2002 there was only one week of
training per month being undertaken.
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Ms O’Brien had a meeting with the applicant on 1 November 2001 in relation to the respondent’s economic difficulties. She
made a file note of what was discussed at this meeting (Exhibit R3).
Ms O’Brien stated that it was made clear to the applicant at this meeting that because of the drop in training numbers and the
training division’s lack of profits the applicant was told to look at the possibility of being transferred to another section. Ms
O’Brien undertook to look at alternative employment options for the applicant, however, she could not identify any available
positions at that time. She gave an undertaking to the applicant that any future opportunities for redeployment would be looked
at. Ms O’Brien understood that at that point it would have been clear to the applicant that whilst he was not told he was
terminated, there was a necessity for him to be redeployed out of his existing position because it was not financially viable for
him to remain in his current position.
Ms O’Brien confirmed the nature of her discussion with the applicant on 1 November 2001, by sending a facsimile to her
supervisor Mr Crotty (Exhibit R4). That facsimile requested she be advised as soon as possible of positions that may be
available for the applicant within the respondent’s operations.
Nothing further happened until a meeting was held on 23 January 2002 between the applicant, Ms O’Brien and Mr Sullivan.
Ms O’Brien kept notes of the meeting (Exhibit R5). As training numbers were low and as the section was not making money
the applicant was told that the respondent could no longer sustain his position thus the applicant was to be made redundant
effective from 25 January 2002. At the same time the respondent’s other full-time Medical was given notice that he was to be
made redundant effective from 25 January 2002.
Ms O’Brien’s view was that as there had been a meeting with the applicant on 1 November 2001 where he was made aware
that his future employment with the respondent was in jeopardy, it was not inappropriate in the circumstances to tell the
applicant on this date that he was to be made redundant effective from 25 January 2001. Arising from this meeting Ms O’Brien
confirmed to the applicant that as there was no problem with his performance, and given that he was a long standing and
valued employee, the respondent would again try and look at alternatives to termination. On this basis the deadline for the
applicant to consider alternative options was extended to 1 February 2002.
On 25 January 2002 the applicant was offered a position as a casual Guard. The applicant declined that position. He also
declined an offer of sub contract work with the respondent as there were no guaranteed hours and he would have to establish
his own business to undertake this work.
A further meeting was held on 1 February 2002 between Ms O’Brien and the applicant. The applicant refused to make a final
decision on the Supervisor position at Perth airport because there was no offer of employment in writing in relation to this
position. Mr Crotty was advised of this and Ms O’Brien understood that an offer in relation to this position was to come from
Mr Sullivan. The applicant was given until 8 February 2002 to decide on this job.
A memorandum was sent to Ms O’Brien by Mr Sullivan on 3 February 2002 confirming some details of the Supervisor job at
Perth airport (Exhibit R7). A copy of this was presented to the applicant but as the applicant had still not received a formal
offer of employment in relation to this position and as there was no guarantee of ongoing employment in relation to this
appointment, the applicant declined to accept the position at that time. Pressure was put on Ms O’Brien to finalise the issue of
the applicant’s redundancy and she was instructed to effect the applicant’s redundancy if there was no immediate response
from the applicant in relation to accepting the positions that had been offered to him. As the applicant did not confirm that he
was interested in taking up alternative employment options, on 8 February 2002 Ms O’Brien visited the applicant’s home and
handed him a letter of termination (Exhibit A2). Ms O’Brien has had no contact with the applicant subsequent to that date.
Under cross examination Ms O’Brien confirmed that at the meeting with the applicant on 1 November 2001 it was clear to her
that the applicant understood that he was no longer going to be able to remain in his existing position and that alternative
employment options had to be canvassed.
Ms O’Brien was asked why the applicant was not allowed to remain in employment on leave (he was programmed to take
annual leave from 4 February 2002) to await the possibility of the Supervisor job at Perth airport becoming available. Ms
O’Brien stated that was an academic exercise in any event because the job at Perth airport never became available. She stated
that a speedy decision had to be made in relation to the applicant’s employment because the training division was making
substantial losses during this period. She agreed that the applicant was pressured to make a decision in a short space of time
and that she understood that he wanted more information to properly explore the options open to him. It was Ms O’Brien’s
view that the respondent sought out a number of employment options for the applicant within the respondent’s operations. She
stated that at the time unfortunately nothing was available that the applicant was prepared to take up.
Ms O’Brien stated that she first considered terminating the applicant on 1 November 2001. On that date a decision was made
that the applicant’s position was no longer going be retained by the respondent and at that point redeployment options for the
applicant was to be the major focus. The final decision to terminate the applicant was not made until 23 January 2002. In Ms
O’Brien’s view, given that the applicant’s ongoing employment was first raised with him on 1 November 2001, the notice of
his termination on 23 January 2002 would not have been unexpected. She stated that from early November 2001 through to the
last week of January 2002 nothing further arose in relation to the applicant’s employment because of the Christmas/New Year
break. It was not until the respondent’s Sydney office put pressure on her to bring matters to a head in relation to the
applicant’s employment that a meeting was held with the applicant on 23 January 2002.
Ms O’Brien stated that when she delivered the notice of termination to the applicant on 8 February 2002 she wanted to discuss
the termination with him and to canvass the possibility of sub contract work however this was not possible given the applicant
was involved with looking after his children.
Submissions
The applicant agrees that there was a valid reason for making the applicant’s position redundant. However the applicant argued
that in effecting the applicant’s redundancy the respondent did not afford the applicant procedural fairness. Further, there was a
breach of s.41 of the Minimum Conditions of Employment Act 1993 (“the MCEA”). Under s.41 of the MCEA there was an
obligation to discuss redundancy with an employee and to canvass measures to avoid significant effects of that redundancy.
The applicant submits that the termination was unfair because the requirements under s.41 of the MCEA were not met.
It was unclear to the applicant that a firm decision was made on 1 November 2001 that he was to be terminated, and therefore
he was not notified as soon as reasonably practicable after the decision was made to terminate the applicant’s employment. It
was not until 23 January 2002 that it was put to the applicant that he was to be terminated in two days’ time. That time frame
was clearly unreasonable for the applicant to canvass alternatives to termination.
The applicant was a long term employee of the respondent and he had a good network within the respondent’s organisation,
thus he could have canvassed a range of alternative options if given sufficient time to do so. Also, the applicant had annual
leave entitlements owing to him which he could have used in order to seek out alternative jobs with the respondent.
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In all of the circumstances, given this lack of procedural fairness, the applicant says that his termination was unfair on the basis
that the applicant was deprived of a period of time to canvass options. Thus, compensation should be awarded to the applicant.
39 The respondent submits that the onus on the applicant to demonstrate that he was unfairly terminated has not been made out.
The respondent claims there was no breach of s.41 of the MCEA as numerous discussions were held with the applicant, and
consultation took place in order to avoid or minimise the effect of significant change on the applicant. The respondent
maintains that the arguments by the applicant with respect to breaches of the MCEA are technical. The applicant was told on
1 November 2001 that due to commercial constraints his continuing employment was no longer viable, options were canvassed
and he was offered a position as a Guard. Unfortunately during the period November 2001 to end of January 2002 no other
positions suitable for the applicant were identified. There was one possible position as a Supervisor of Security at Perth airport
and this was genuinely pursued by both parties. However, in the event this position did not come to fruition.
40 The offers made by the respondent of alternative employment were not unreasonable and the applicant acted unreasonably in
refusing to take up these options. As there was a valid reason for termination and as a proper process was followed in effecting
the applicant’s termination, no compensation should be awarded to the applicant.
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Findings and Conclusions
The test for determining whether a dismissal is unfair or not is well settled. The question is whether the respondent acted
harshly, unfairly or oppressively in dismissing the applicant. This is outlined by the Industrial Appeal Court in Undercliff
Nursing Home v. Federated Miscellaneous Workers Union of Australia (1985) 65 WAIG 385. The onus is on the applicant to
establish that the dismissal was, in all the circumstances, unfair. Whether the right of the employer to terminate the
employment has been exercised so harshly or oppressively or unfairly against the applicant as to amount to an abuse of the
right needs to be determined. A dismissal for a valid reason within the meaning of the Act may still be unfair if, for example, it
is effected in a manner which is unfair. However, terminating an employment contract in a manner which is procedurally
irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and Byrne v.
Australian Airlines (1995) 65 IR 32). In Shire of Esperance v. Mourtiz, Kennedy J observed that unfair procedures adopted by
an employer when dismissing an employee are only one element that needs to be considered when determining whether the
dismissal was harsh or unjust.
Redundancy is itself a sufficient reason for dismissal (Amalgamated Metal Workers and Shipwrights Union of Western
Australia and the Operative Painters and Decorators Union of Australia, Western Australian Branch, Union of Workers v
Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733).
If a decision is made to make an employee redundant based on the operational requirements of the company that can be a valid
reason for the dismissal. In this case I am of the view that the applicant was terminated for a valid reason.
Having said that it is appropriate to consider any unfairness in relation to the process used in effecting redundancy, as well as
all of the circumstances surrounding the termination of the employment having regard to s.26 of the Act.
The provisions of Part 5 of the MCEA are implied into the applicant’s contract of employment. Part 5 of the MCEA provides
that where an employer has decided to make an employee redundant the employee is entitled to be informed by the employer
as soon as is reasonably practicable after the decision has been made and discuss with the employee the likely effects of the
redundancy and measures that may be taken to avoid or minimise its effect. Also, the applicant is entitled to avail himself of
paid leave to attend job interviews.
Credibility
I carefully observed both witnesses whilst they gave their evidence. I accept that both the applicant and Ms O’Brien gave their
evidence to the best of their recollection. There was only one main area of dispute – the events of the meeting between the
applicant and Ms O’Brien on 1 November 2001. In relation to this issue I prefer the evidence of Ms O’Brien to that of the
applicant’s on the basis that Ms O’Brien’s evidence is corroborated by Exhibit R4. In all other respects I accept the evidence of
both the applicant and Ms O’Brien.
On the basis of the evidence given in relation to this matter and given my views on witness credibility I make the following
findings.
The applicant commenced employment with the respondent in July 1988 and he was terminated by the respondent on
8 February 2002. The applicant was initially employed as a Security Guard and was later promoted to an Operations
Supervisor. He was promoted to the position of Senior Instructor with the respondent’s Training Division in October 1998, on
an annual salary of $39,500.
I accept that in 2001 the respondent’s Training Division was unprofitable and Ms O’Brien was appointed in August 2001 in
order to make the division economically viable. After Ms O’Brien conducted a review of the Division she determined that it
was appropriate to make some of the Training Division employees redundant and to subcontract out future work.
I find that the applicant attended a meeting with Ms O’Brien on 1 November 2001 to discuss the viability of the respondent’s
Training Division. At this meeting Ms O’Brien made it clear to the applicant that his job was in jeopardy and that it was
necessary for him to consider alternative employment options if he was to remain employed by the respondent. At that stage no
suitable alternative redeployment options were presented to the applicant. In my view it was not unreasonable for the applicant
to believe that his contract of employment with the respondent was not in immediate jeopardy as nothing further was raised by
the respondent in relation to the applicant’s ongoing employment until a meeting was held between Ms O’Brien, Mr Sullivan
and the applicant on 23 January 2002. Further, the applicant had been given approval to take annual leave in February 2002,
signalling a lack of urgency on the part of the respondent in relation to the applicant’s ongoing employment.
At the meeting on 23 January 2002 the applicant was told his contract of employment was to finish on the 25 January 2002. I
find that whilst the applicant may have been taken aback by what was said at this meeting, given that he was aware on
1 November 2001 that his future employment in the Training Division was in jeopardy, it should not have come as a total
shock to the applicant. I find that the respondent held a further meeting with the applicant on 24 January 2002 and the
possibility of a redeployment position as Supervisor of Security at Perth airport was canvassed with the applicant. Given that
there was not a definite start date for this position and as the position never eventuated I find that it was never seriously offered
to the applicant as a redeployment option.
The applicant was also offered the possibility of subcontract work in the respondent’s Training Division however the applicant
was not keen to undertake this work as there was to be no guaranteed minimum hours and his redundancy payout was possibly
in jeopardy if he took up this position. In my view it was not inappropriate for the applicant to refuse this work given the
uncertainty surrounding the position. There was also an offer of redeployment to the Guards division for the applicant to work
as a Guard. The applicant declined this position. In my view it was not unreasonable for the applicant to refuse this position as
it had a lower salary and status than his existing position.

83 W.A.I.G.
53

54

55
56
57

58

59

60

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

159

The applicant remained at work until 29 January 2002 and as there was no resolution in relation to the applicant’s ongoing
employment it was arranged for the applicant to commence annual leave one week earlier than when his annual leave was due
to start. On 1 February 2002 the applicant was told to hand in his keys, fuel card and company vehicle. In the following week,
no further redeployment options were canvassed with the applicant. On 8 February 2002 whilst the applicant was on annual
leave he was visited by Ms O’Brien and handed a letter of termination, effective immediately (Exhibit A2). The termination
was on the basis that the applicant’s position with the respondent had been made redundant.
The applicant accepted that he was terminated due to a redundancy situation. It was common ground that on termination the
applicant was paid accrued entitlements which included annual leave, long service leave, a redundancy payment of 26 weeks’
pay and five weeks’ pay in lieu of notice.
Subsequent to the applicant’s termination the respondent has not offered any further positions to the applicant.
I accept the applicant’s evidence that he has sought work subsequent to his termination, and at the time of the hearing he had
earned $1250 undertaking one week’s work.
Even though the applicant was warned as early as 1 November 2001 that his job was to be made redundant and that his
ongoing employment with the respondent was possibly in jeopardy, as this issue was not raised with the applicant again until
23 January 2002 I find that the respondent did not act as timely as it should have in dealing with the applicant’s termination. In
my view the applicant was given insufficient notice of his termination and this affected his ability to seek out alternative
employment and redeployment options. Even though Ms O’Brien raised the issue of the applicant’s ongoing employment on
1 November 2001, nothing further was raised with the applicant until 23 January 2002. Given the applicant’s length of service,
his senior position, his ongoing commitment to the respondent and good work record the applicant should have been made
aware earlier than 23 January 2002 that his termination was imminent. If the applicant had been given greater notice of his
impending termination he may have had sufficient time to canvass alternative work options both within the respondent’s
operations and externally. Even though the respondent made some effort to locate redeployment options for the applicant in my
view none of the alternatives were appropriate in the circumstances. I find that the applicant was treated unfairly on the basis
that he was not given sufficient notice of his termination in order to canvass alternatives. It is also clear that the requirements
of Part 5 of the MCEA in relation to time to attend job interviews were not met by the respondent. Given that the applicant was
afforded insufficient notice and was not given time to attend job interviews to that extent I consider that the applicant’s
termination was unfair.
Reinstatement was not sought, and in the circumstances, given what has transpired between the parties, I am of the view that
reinstatement is not appropriate.
Compensation
I now turn to the issue of compensation in lieu of reinstatement. I consider the applicant’s loss in this case is represented by a
period of time which would constitute sufficient notice over and above what was given to enable possible job interviews to
take place and alternative positions to be canvassed which I find in this case to be five weeks. However, given that the
applicant was paid a redundancy payment of 26 weeks’ pay and five weeks’ pay in lieu of notice this amount of five weeks’
pay as compensation is to be offset against these payments (Dellys v Elderslie Finance Corporation Ltd) 82 WAIG 1193.
Thus, no monies are due to be paid to the applicant.
I would otherwise dismiss the application.
_________
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_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal upheld. Application for compensation dismissed
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr P Mullally (as agent) on behalf of the applicant and Mr J Brits (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the dismissal of Peter John Caffery by the respondent was unfair and that reinstatement is impracticable.
THAT the application for compensation be dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
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Application dismissed in the public interest
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Applicant
Mr G Chapman
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Mr D Cronin as agent
_________________________________________________________________________________________________________
Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)
This is an application made pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”). The applicant, Mr
1
Guy Chapman, was engaged from 1996 until his termination on 26 July 2001 with the respondent Worsley Alumina in
operation services. The applicant at paragraph 20 of his application contends that his dismissal was unfair on the following
basis:
“I feel that I was unfairly dismissed because at the time of dismissal I had not yet attended court to prove my innocence of
the charge. As Worsley assumed that the property was stolen the termination of my employment on the 26th day of July
2001, was not a reasonable amount of time to prove my innocence.”
The respondent’s Notice of Answer and Counterproposal lodged in the Commission on 6 September 2001 says as follows—
2
“that the termination of the contract of employment was for Mr Chapman’s unauthorised possession of company
equipment and is not dependent upon a judicial finding of guilt or innocence in respect to charges laid by the Police on a
number of matters. The reasons given by Mr Chapman for being in possession of Company equipment lacked credibility
to the extent that Worsley considers there to have been a serious breach of clause 13.2 of the employment contract by Mr
Chapman and a breakdown in trust in the employer/employee relationship.”
The matter came on for conciliation in Bunbury on 14 September 2001 at the conclusion of which the matter was unresolved
3
and adjourned, at the applicant’s request, on the basis that there were criminal proceedings to be heard in another jurisdiction
that would have a bearing on the outcome of this matter in the applicant’s mind. On 24 January 2002 the Commission wrote to
the applicant requesting advice as to whether the applicant intended proceeding with the application. On 12 February 2002 the
applicant contacted the Commission by telephone advising that the criminal matter was not back in court until mid-March
2002 but still intended to proceed with his application.
The Commission again wrote to the applicant on 2 May 2002 requesting advice as to the applicant’s intentions. No response
4
was received and the Commission again wrote to the applicant on 28 May 2002. No response was received.
Given the lack of response the matter was listed for a show cause hearing in Bunbury on 7 August 2002 at which time the
5
applicant advised that he had been found guilty of theft on some property of the respondents (ie radios) and was going to
appeal that decision. He further stated that if he lost the appeal he would be discontinuing the application.
At the conclusion of the show cause hearing the matter was adjourned for the Commissioner to consider the matters raised by
6
the applicant and to allow the respondent to make submissions in regards to the application, in light of the applicants’
submission. The respondent forwarded to the Commission on 26 August 2002 written submissions as to why the Commission
should refrain from further hearing the matter. The respondent, in part, noted that the applicant was out of time for filing the
appeal, and went to other matters as to why the Commission should in their view dismiss the application. By letter dated
28 August 2002 to the parties, the Commission advised that he would await advice from the applicant as to the status of his
appeal. The Commission requested the applicant to advise the Commission by 25 October 2002 as to the status of his appeal.
The applicant forwarded to the Commission on 17 October 2002 a letter in the following terms—
7
“I am writing to advise you of the status of my appeal. My lawyer and I have a strong case to appeal the decision of guilt
made against me on Wednesday 10th April 2002.
Due to the fact that Worsley Alumina Pty Ltd prematurely terminated my contract of employment on the 26th day of July
2001, I am no longer financially able to further pay my lawyer to represent me and appeal.
I believe that I should have still been employed by Worsley Alumina until I had been to court and found guilty or not
guilty of the charges.
Sadly I also believe that their decision to terminate my employment at that time has contributed to my financial hardship.
I look forward to hearing from you in the near future.”
By letter dated 22 October 2002 the Commission advised the parties that the matter would be listed for hearing on
8
20 November 2002 for the applicant to show cause why the matter should not be dismissed pursuant to s.27(1) of the Act. The
matter came on for hearing in Bunbury on 20 November 2002.
At hearing both parties confirmed that Mr Chapman had been found guilty of stealing the three radios. Mr Chapman
9
maintained at all times he had not committed any offence and that the respondent should not have dismissed him because of
this. He advised that he would not be appealing his conviction. The respondent submitted that the application was without
merit and should be dismissed. The respondent has maintained at all times that they had reasonable suspicion that Mr Chapman
had taken company property and hence the necessary trust between the employer and employee had broken down.
10 The application was originally lodged on 16 August 2001. The Commission did not list the application to hear the merits of the
matter on the applicant’s request as the applicant wished to have the criminal charges against him dealt with first. The
Commission was mindful of the need to ensure the applicant was not prejudiced and was able to obtain a fair hearing (see
Paulownia Saw Milling, Timber Supplies and Manufacturing Pty Ltd v Warren Ian Jones 81 WAIG 2715).
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It is the case that matters that come to light after a dismissal may have relevance for the dismissal. It is also the case that the
test in this jurisdiction is one of whether a matter can be proved on the balance of probabilities. The offence for which Mr
Chapman was charged and found guilty, under a higher threshold test, was in essence the same substantive reason for his
dismissal. Mr Chapman was thought to be wrongly in possession of company property. This included three company radios. It
is difficult to see how Mr Chapman in the circumstances could make out his case for unfair dismissal.
12 Section 27(1)(a) of the Act says—
“
(1)
Except as otherwise provided in this Act, the Commission may, in relation to any matter before it —
(a)
at any stage of the proceedings dismiss the matter or any part thereof or refrain from further hearing or
determining the matter or part if it is satisfied —
(i)
that the matter or part thereof is trivial;
(ii)
that further proceedings are not necessary or desirable in the public interest;
(iii)
that the person who referred the matter to the Commission does not have a sufficient interest in the
matter; or
(iv)
that for any other reason the matter or part should be dismissed or the hearing thereof discontinued,
as the case may be;”
13 I do not consider it to be in the public interest to further hear this matter given the above circumstances and I would therefore
dismiss the application.
_________
11

2002 WAIRC 07276
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GUY CHAPMAN, APPLICANT
v.
WORSLEY ALUMINA PTY LTD, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
MONDAY, 23 DECEMBER 2002
FILE NO.
APPLICATION 1495 OF 2001
CITATION NO.
2002 WAIRC 07276
_________________________________________________________________________________________________________
Result
Application dismissed in the public interest
Representation
Applicant
Mr G Chapman
Respondent
Mr D Cronin as agent
_________________________________________________________________________________________________________
Order
HAVING heard Mr G Chapman on his own behalf and Mr D Cronin on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby—
(1) DECLARES that further proceedings are not necessary or desirable in the public interest; and
(2) ORDER that having regard to section 27(1)(a)(ii) of the Act the matter be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
____________________
2002 WAIRC 07292
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KARYN GRANT, APPLICANT
v.
BOOMERANG ENVIROMENTAL INDUSTRIES PTY LTD, A.C.N. 008-821-350, T/F THE
MICHAILIDIS TRUST, T/A BOOMERANG PEST CONTROL, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 24 DECEMBER 2002
FILE NO.
APPLICATION 752 OF 2002
CITATION NO.
2002 WAIRC 07292
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr T Crossley-Solomon as agent
Respondent
Mr T Thompson as agent
_________________________________________________________________________________________________________
1

Reasons for Decision
This is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”). The applicant, Ms Karyn
Grant alleges that she was unfairly dismissed by Mr Michailidis, the Manager of the business, on 24 April 2002. The grounds
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of the alleged unfairness are that she was not given warning about her performance or advised that her employment was likely
to be terminated. Additionally, she believes she was dismissed so that another former employee could take her job. She
complains also that there was not appropriate training given to her during her term of employment.
Ms Grant was employed from 28 August 2001 to 24 April 2002 as a Receptionist/Clerk. Her duties included customer liaison,
2
accounts receivable and payable, banking, typing and correspondence, filing, telephones, staff liaison, booking in jobs, and
general office duties. The respondent says that Ms Grant was dismissed for unsatisfactory work performance following
numerous discussions with her during the course of her employment. At a meeting on 8 February 2002 the respondent says the
applicant was advised of a number of shortcomings and advised that unless she improved, her continued employment was in
jeopardy. It is the respondent’s view that the applicant’s performance never reached the standard required and she was given
her notice of termination on 17 April 2002 and worked out her notice period. Her separation certificate indicated that in the
respondent’s view the applicant was unsuitable for the position. The respondent says that a positive reference provided to her
on her termination was designed to assist her gain alternative work.
Evidence was given by Ms Grant, Mr Michailidis and Ms Katherine Harrison, the Receptionist/Administrative Assistant for
3
the respondent.
Ms Grant’s evidence is that she was employed as the Junior Clerk/Receptionist with the respondent by Mr Michailidis. Her
4
experience with this type of work prior to being employed by the respondent was not substantial. Her immediate supervisor
was Ms Kathy Harrison. Initially she received some basic training on the Access computer program and learnt how to do the
banking and book jobs under the program. She says she received very little supervision from Ms Harrison. Ms Grant says of
Ms Harrison:
“she wouldn’t check my work. I felt confident that she was confident.” (Transcript pg 11)
In respect to training she says she received—
“probably 10 minutes, 10 minutes there, but it wasn’t continual supervision and training.” (Transcript pg 11)
She typed letters for Mr Michailidis and occasionally some other sales staff. She says she was not spoken to about the quality
of typing other than she indicated to Mr Michailidis that she had difficulty reading his writing. In respect of [Exhibit KG4], a
letter typed by Ms Grant with notations and corrections on it, she denies that she was ever spoken to about problems with this
letter. She says during the year 2001 she was never spoken to about her performance and then approximately 3 months before
she was terminated she had a 10 minute discussion with Mr Michailidis about a number of issues. Other than this she denies
being spoken to about her performance, her typing skills, her dress standard, her banking duties or any other aspect of her
work. In particular she denies that Ms Harrison spoke to her about her typing, her liaison with clients, her booking of clients or
other paper work. She says her banking duties were taken off her and done by Ms Harrison. This occurred about 27 November
2001 and she had not been advised previously that she was too slow in these duties. She returned to these duties in January
2002 and continued with them until the end of her employment. She says she had no complaints about her performance of
these duties.
In brief Ms Grant’s evidence is that she was not trained or supervised to any extent by Ms Harrison. With respect to Mr
5
Michailidis she says, “He’s never spoken to me about anything - - any concerns that he had with me” (Transcript p.24). Further
in respect to the discussion between Ms Grant and Mr Michailidis in February 2002 she says during that discussion Mr
Michailidis asked her not to make any errors in typing. In that discussion Mr Michailidis had one page of notes in point form
on his desk. She says she was not told about taking too long on the telephone, making clients wait too long, any complaints
about her telephone manner, providing advice about pest control when she should not have, or any of the other issues the
respondent says were raised during that discussion.
Ms Grant says she asked for information and to be instructed about her work and this was not forthcoming. She says Mr
6
Michailidis in the February 2002 meeting did indicate that her work was to be monitored and checked but she never had any
follow-up discussions with Mr Michailidis.
On 17 April 2002 Ms Grant says she was spoken to by Mr Michailidis and her employment was terminated. This occurred
7
about 2pm in the coffee shop next door. She says Mr Michailidis said—
“Look, Karyn, you’re a great person, but I really need Kathy back and I want her to be in the office.” (Transcript pg 34)
She says Mr Michailidis advised her that her typing was not up to standard and that was the only reason he provided other than
he wanted Ms Harrison back at work. She asked for a reference and received this just prior to her departure. Ms Grant denies
she was told on 8 February 2002 that her employment was in jeopardy. She says she was just told to improve her standards.
Ms Harrison gave evidence that her role in the office was basic administration, doing the bookings for the work, dealing with
8
technicians and generally helping Mr Michailidis. She was the main supervisor of Ms Grant and worked with the respondent
on a full time basis except for a period of 6 or 7 weeks towards the end of Ms Grant’s employment when she worked part time.
Ms Harrison expressed a range of difficulties with Ms Grant’s performance, eg arriving late and not filing invoices (these
invoices needed to be done weekly not monthly as Ms Grant did). She says early in her employment Ms Grant had difficulty
with banking even though she was taught how to do it. Eventually Ms Harrison took the banking from Ms Grant and did it
herself. She says Ms Grant did not take back the banking duties. Ms Harrison says she did train Ms Grant and did speak to her
about problems with her work, eg filing.
Ms Harrison’s evidence is that Ms Grant was told when clients telephoned to give very basic instructions about the pest control
9
jobs, and if there was any further detail required, to put them through to Ms Harrison or Mr Michailidis. Ms Grant also took
too long when technicians rang in with a query. She says the technicians found it very hard to explain to Ms Grant and for Ms
Grant to understand them. Ms Harrison says that she had to constantly talk to Ms Grant about her typing and mistakes in her
typing. She also spoke to her about her telephone manner as clients had complained about it.
10 Ms Harrison had taught Ms Grant the Access program and assisted her when she had problems with the program. Ms Harrison
says she gave Ms Grant daily support in the work and she says she was always there to help her if she needed it. Ms Grant
wrongly deleted information from the computing system. This issue she says was not recorded on Ms Grant’s employee file as
Ms Harrison says she was very busy. Ms Harrison says that Ms Grant worked hard, she was conscientious and cheerful but she
simply was not capable of doing the job. Ms Harrison gave evidence in regard to the employee file [Exhibit R1] whereby
notations are made about concerns with an employee and initialled once the employee is spoken to. Ms Harrison says that all
serious issues were notated on that file, however, every issue was not notated on that file as the office is a busy office and she
frequently spoke to Ms Grant.
11 Mr Michailidis gave evidence that he was the manager of the business and employed typically two clerical staff full time. He
says Ms Harrison was employed part time for a short period. At that stage they had two full time and one part time staff
member. He says training and guidance was provided to Ms Grant when she commenced her employment. Ms Harrison
provided most of this. Mr Michailidis says his management style is not one where he laid down the law to people as he
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considers this approach would adversely affect their confidence. He says he persevered with Ms Grant and advised her of the
problems he had with her performance. He believes he made his concerns clear to Ms Grant. Mr Michailidis says that at the
meeting of 8 February 2002 he had an agenda [Exhibit KM1] which he went through with Ms Grant. He says he ticked the
items off as he progressed and he believed Ms Grant understood the issues being raised. He says she admitted to many of the
issues. Mr Michailidis says during the meeting he advised her that he would have to look at alternatives and indicated that he
was talking about her job. He considers the meeting took about 25 minutes after which Ms Grant left. He says Ms Grant
acknowledged the points raised and after the meeting, for the first week or two there was a slight improvement. However, he
says he just had to check all her work and had her redo work frequently.
Exhibit KM2 is the page from the employee file where Mr Michailidis notated problems with Ms Grant’s performance. Mr
Michailidis said he had employees coming to him suggesting that something had to be done about Ms Grant due to her
performance and he chose to persevere with her. He did not record every detail on the employee file in relation to problems
with Ms Grant. The office is a busy office and he says there were too many incidents. Ms Grant sent documents to the
insurance company wrongly and then when asked to re-forward them again sent them to the wrong address. With respect to Ms
Grant’s typing, Mr Michailidis says that Ms Grant herself recognised that her typing was not good and these issues were
mentioned to her many times.
On 17 April 2002 Mr Michailidis says he took Ms Grant to the coffee shop next door and advised her that “things weren’t
happening”. He says he was stressed at the time because the office was not functioning and he advised her that he would give
her one week’s notice because:
“you haven’t really turned out like I wanted you to turn out, Karyn. We’ve put time and effort into it. Kathy is available
now.” (Transcript pg 101)
He says she replied the job was not suited to her and she wanted to go into tourism. In relation to her references he says he had
nothing against the applicant and he wished to assist her in getting work.
Under cross-examination Mr Michailidis agreed that his hand writing is difficult to read at times. Ms Grant had complained
about this. However, Mr Michailidis concern was that letters frequently had to be changed 3 or 4 times.
The issue is one of work performance and whether Ms Grant’s performance was adequate, whether she was warned about her
performance, assisted to improve and whether she knew her employment was in jeopardy. The question is whether in all the
circumstances a fair go all round was afforded (Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of
Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385).
Ms Grant complains that she was not trained except to a limited extent, that her clerical skills were not of a high level and her
work performance was hardly ever questioned. With the exception of the meeting on 8 February 2002, she says she was never
counselled about her work performance and she downplays that discussion. The respondent in turn through Mr Michailidis and
Ms Harrison, who directly supervised Ms Grant, says that there were frequent mistakes with Ms Grant’s work, that she was
trained and she was spoken to about her work frequently. Mr Michailidis maintains that he might have been clearer with Ms
Grant but she understood his concerns about her work, admitted that her typing was not adequate and knew from their
discussions that termination of her employment was being considered.
Given the quite different version of events credibility is a significant issue. I accept the evidence of Mr Michailidis and Ms
Harrison in preference to that of Ms Grant. The applicant says that none of the issues of alleged concern by the employer were
raised with her and she has not seen any of the documents raised by the employer. The totality of Ms Grant’s evidence is that
really there were no problems and everything seemed to be going fine with her employment. She admits the banking was taken
from her as she was told she was too slow. The respondent says the same. Ms Grant says the banking was returned to her. Ms
Harrison under cross examination says it may have been on occasion when she was not there. Ms Grant says another employee
took a lot of the filing in the later stages of her employment. Ms Grant also complains that she was not trained, although she
asked for training and this was not provided. This latter point appears to be inconsistent with the general tenor of her evidence
that really she was doing just fine. This is the clear impression I gain from her evidence.
Mr Michailidis says he is a compassionate employer and sought to persevere with Ms Grant. I am inclined to believe that this
is the case. I have little doubt that he could have been more thorough with Ms Grant; my impression being that he may have
softened his concerns in speaking to her. However, in the context of the employment relationship, on both the evidence of Ms
Grant and Mr Michailidis it can be inferred that it would not have been usual for Mr Michailidis to conduct the formal meeting
which occurred on 8 February 2002. There was much said in the evidence about the accuracy of the notes of that meeting
[Exhibit KM1]. Mr Michailidis says he worked off a piece of paper at the meeting. I accept his evidence on this issue and
consider that each of the points were raised with Ms Grant regarding her performance. I accept also that having raised these
issues it was made apparent to Ms Grant that her employment was in jeopardy albeit they were not the words used. Ms Grant’s
version of that meeting was really that the discussion was of little consequence other than she had to lift her standards a little.
Mr Michailidis gave very credible evidence of the frustration he experienced with Ms Grant’s basic typing skills which appears
to result from a lack of care and accuracy on her part. He complains that he had to return work 3 or 4 times. She complains that
she could not read his writing, but some of the errors displayed could not result from this alone.
Ms Grant says that her services were terminated as Mr Michailidis wanted Ms Harrison back full-time. It is clear on Mr
Michailidis evidence that he did want Ms Harrison back full-time, but I do not consider that Ms Grant lost her job because of
Ms Harrison. It is Ms Grant’s lack of adequate work performance that was the issue.
I am convinced by Ms Harrison’s evidence that she was both available and willing to help Ms Grant. Although she says she
was available if Ms Grant came to her, I consider that she did train Ms Grant, did point out the errors in her performance and
did assist her.
Having formed these views and applying the principles in Undercliffe (op cit), I cannot conclude that Ms Grant was not
afforded a fair go. She was employed for 8 months with the respondent and during that time on the evidence which I accept by
the respondent her performance never reached an adequate level. Her duties were relatively straightforward and she did not
manage to perform them adequately. She was regularly advised about her performance, she was warned and she knew her job
to be in jeopardy. In all the circumstances I do not believe the applicant has proven her allegations of unfair dismissal and I
would dismiss the application.
_________
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2002 WAIRC 07293
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KARYN GRANT, APPLICANT
v.
BOOMERANG ENVIROMENTAL INDUSTRIES PTY LTD, A.C.N. 008-821-350, T/F THE
MICHAILIDIS TRUST, T/A BOOMERANG PEST CONTROL, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
TUESDAY, 24 DECEMBER 2002
FILE NO.
APPLICATION 752 OF 2002
CITATION NO.
2002 WAIRC 07293
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr T Crossley-Solomon as agent
Respondent
Mr T Thompson as agent
_________________________________________________________________________________________________________
Order
HAVING heard Mr T Crossley-Solomon on behalf of the applicant and Mr T Thompson on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

____________________

2002 WAIRC 07176
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JACK HAMILTON NOLAN, APPLICANT
v.
SIGNATURE SECURITY GROUP PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY 10TH DECEMBER 2002
FILE NO.
APPLICATION 939 OF 2002
CITATION NO.
2002 WAIRC 07176
_________________________________________________________________________________________________________
Result
Application granted
Representation
Applicant
Mr K. Trainer appeared on behalf of the Applicant
Respondent
Mr L. Pilgrim appeared on behalf of the Respondent
_________________________________________________________________________________________________________
1

2

3

4
5

Reasons for Decision
Jack Hamilton Nolan (the Applicant) by application filed on 5 June 2002 claimed that in accordance with a contract of
employment with Signature Security Group Pty Ltd (the Respondent) he is entitled to payments, which he claims have yet to
be made. He seeks orders pursuant to s.29 of the Industrial Relations Act, 1979 (the Act) for enforcement of the contract. The
background to the matter is as follows. The Applicant had been employed with a predecessor to the Respondent from June
1993. In November 1996 he was appointed as Sales Manager of Consolidated Security Systems. The previous employer
entered into discussions the terms of which were reflected in a letter of appointment (Exhibit T1). That letter amongst other
terms and conditions specifies that the Applicant is to be paid commissions in accordance with a schedule to be published later.
In due course that schedule was embodied in an inter office memo (Exhibit T2) which was given to the Applicant by his then
employer. The memo confirms the negotiations and encloses for the Applicant’s information and records details of
entitlements agreed for the new appointment.
The schedule to the memorandum describes what is called an entitlement package (Exhibit T3). This provides for a retainer of
$870.00 per week and commission based upon total rental sales for commercial systems per calendar month. An accompanying
chart specifies the amount of sales in a scale and the commission to be earned when sales reach various levels of the scale. The
third part of the entitlement package identifies a bonus in the following terms—
Bonus – based on total monthly sales for commercial systems for 1997 $10,000 payable upon achievement of
$75,000 rental
(Exhibit T3.)
In 1997 sales did exceed $75,000.00 and he did receive a bonus.
As the Sales Manager the Applicant kept a running figure of sales for all salesmen (Exhibit T4). The Applicant presented the
figures to Mr Graeme Drummond who was the then General Manager, and in due course the bonus was paid. In 1998 there
was a change in ownership of the company. The Applicant then became employed by Signature Security Group Pty Ltd; the
Respondent in this matter, and a new contract of employment was executed (Exhibit T6.).
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This contract sets out, inter alia, provisions concerning the hours of work, remuneration, performance and remuneration review
amongst other things. The provisions relating to performance and remuneration review are in the following terms—
“The company operates an annual remuneration review procedure, which has regard to changes in job responsibilities
and individual performance as well as any general community, inflation and market place remuneration movements.”
(Exhibit T4.)
There are other entitlements specified in the contract of employment which are not relevant to these Reasons.
The document does not mention the bonus payments which are the subject of this application however the Applicant says that
he entered into discussions about the bonus with Mr Jim Covert and Mr Graeme Drummond. The outcome of those discussions
was a verbal agreement that he was to continue the work as he had before and that the terms and conditions of his entitlements
to commission and bonuses were to remain the same.
Operating on that basis in February 1999 the Applicant made a claim for payment of the bonus (Exhibit T5). He derived the
quantum in the same way as he had done for his claim in 1998. The schedule of sales recorded in Exhibit T7. was relied upon
to support his claim. In due course the amount claimed was paid to the Applicant.
In the year 2000 the same process occurred. The Applicant produced a memo which he sent to Mr Drummond drawing
attention to his entitlement and its source. He referred to the arrangements dated 7th November 1996 and still extant. The
application (Exhibit T10) sought payment of a bonus in the sum of $10,000.00.
The Respondent ultimately declined to make the payment. The Applicant followed up his claim with phone calls and
ultimately in a letter dated 31st March 2002 (Exhibit T11) he wrote to Ms Kate Sinfield the General Manager claiming
entitlement to the Annual Bonus 2000/2001. He set out basis of his claim; he advised that he applied for the bonus in 2000.
The bonus had not been paid yet the appropriate sales figures had been achieved. He asked for the sum of $12,500.00.
Apparently the additional $2,500.00 was a pro rata claim which is not pursued in these proceedings.
The Applicant gave evidence that he continued to receive commissions on the same basis that he had previously, it was only
the bonus about which there was a difficulty.
The Respondent chose not to call any evidence to support its contentions in this matter. It relies upon the submission that the
payment of bonus was discretionary, acknowledges that the Applicant was employed by Consolidated Security Systems and
that in 1996 he was appointed as a Sales Manager. It claims that the conditions of the Applicant’s new employment as Sales
Manager are as set out in Exhibit T1. and that document does not set out any entitlements to a bonus.
When the Applicant applied for a bonus in 1998 the Respondent decided to pay him as an exercise in discretion. It was
submitted for him to be entitled to a contractual benefit consequent upon the sale of Consolidated Security Systems to the
Respondent, there needed to be a clear and unambiguous provision establishing the right. This was even more important
having regard to the fact there was a new contract of employment made between the Applicant and the Respondent.
Clearly there was no provision for bonus or commission payments in that contract, therefore it was submitted that it was not a
contractual provision but a discretionary provision which the Respondent was prepared to maintain from time to time.
Therefore at any time it was open to the Respondent to modify the commission or bonus by adding to or taking away from it or
by continuing payments. The payment pattern after the Respondent took over is consistent with this contention.
The issue of the legal footing discretionary payments was argued at some length by Mr Pilgrim, who appeared for the
Respondent, however in view of the conclusion I reach on the evidence I have no need to summarise that lengthy submission.
Matters involving contractual benefits are to be decided in the way the Full Bench has laid down in Perth Finishing College
Pty Ltd v Watts (1999) 79 WAIG 2307 in which it umbrates on dicta set out in Simmons v Business Computers International
Limited (1985) 65 WAIG 2039 and Bartlett v Indian Pacific Limited (1988) 68 WAIG 2508.
The claim before the Commission is limited to contractual benefits pursuant to section 29(b)(ii). The principles to be applied
are well settled. Fundamentally the exercise to be undertaken is to determine whether the Applicant has the relevant
entitlement under his contract of employment, and whether that entitlement has been satisfied by or on behalf of the employer.
The Commission does not have the authority to manufacture a contract, nor vary any existing contract made. Establishing what
rights exist under the contract between the parties necessarily involves determining the true nature of the contract and that in
turn is principally a legal question occasioned particularly in the authorities cited in paragraph 16. hereof.
As described in paragraph 17. this is essentially a judicial function, it is not a question of deciding whether such payments are
fair or not. The task is simply to identify whether there is a right and give effect to it if the right is not given by the Respondent
to the Applicant in accordance with the contract’s terms.
The Commission heard evidence from the Applicant. There is nothing in that evidence which would indicate to the
Commission that he is not a truthful person and on that basis I accept him as a credible witness.
The Respondent chooses to call no evidence. This is passing strange in a case where it is the duty of the Commission to
ascertain what the real terms of the contract are and particularly in this case where the Respondent has made assertions that his
entitlement to a bonus is based on a collateral contract verbally made between him, Mr Drummond and Mr Covert upon the
assumption by the Respondent of the responsibility for running the business.
What this means is the Applicant’s evidence is unchallenged I find him to be a truthful witness and therefore I am obliged to
accept his version of the events.
His version I recite as follows. The Applicant had been employed in a business. The predecessor employer made an
arrangement with him to pay a bonus. This is clear on the evidence.
The business was taken over by the Respondent in this matter and the question of the payment of bonus became a matter of
discussion between the Applicant and responsible officers. A verbal agreement was made that the bonus scheme would
continue as before. That the Respondent made a payment in 1998 to the Applicant supports that finding. There is no evidence,
verbal or documentary that payment of the bonus became discretionary. For reasons which the Commission can only speculate,
payments were not made. Because there was no evidence called the Commission has no way of reaching a conclusion about
why the Respondent might have discontinued making payments.
The fact of the matter is payments did stop but the Applicant continued to make applications as he had done in the past. He was
assiduous in following them up, yet he received no response by way of payment by the Respondent, nor did he receive any
reason for the refusal to pay. On the evidence there is no proof that payment had become discretionary.
I find that the Applicant had a contract of employment with the Respondent. The majority of that contract is embodied in the
letter of appointment given to him on 2nd April 1998. I also find that he had a collateral contract, verbally made, that he would
continue to have an entitlement to bonus payments in the same way as he had previously and on the terms that are set out in
Exhibit T3. I find that those payments have not been made. The entitlement to bonus matures when sales exceed
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$75,000.00 and on that basis the Applicant is entitled to a contractual benefit in the sum of $10,000.00 in respect of the period
2000/2001.
27 An order will issue that the Applicant has a contractual entitlement to the sum of $10,000.00 for bonus and orders will issue
that the Respondent pay that sum of money.
28 Since the hearing the Applicant has made an application for costs. The Commission will hear that application at the Speaking
to the Minutes.
_________
2002 WAIRC 07207
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JACK HAMILTON NOLAN, APPLICANT
v.
SIGNATURE SECURITY GROUP PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
THURSDAY, 12th DECEMBER 2002
FILE NO.
APPLICATION 939 OF 2002
CITATION NO.
2002 WAIRC 07207
_________________________________________________________________________________________________________
Result
Application granted
_________________________________________________________________________________________________________
Order
HAVING heard Mr K. Trainer on behalf of the Applicant and Mr L. Pilgrim on behalf of the Respondent, the Commission pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Respondent pay the Applicant the sum of $10,000.00 as a contractual entitlement within fourteen days of the
date hereof.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________
2002 WAIRC 07277
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JASON PETTIT, APPLICANT
v.
MR BRADLEY HARRIS (DIRECTOR) DEWSON BICTON, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
MONDAY, 11 NOVEMBER 2002
FILE NO.
APPLICATION 775 OF 2002
CITATION NO.
2002 WAIRC 07277
_________________________________________________________________________________________________________
Result
Application dismissed for want of jurisdiction
Representation
Applicant
Mr J Pettit
Respondent
Ms L Gibbs of Counsel
_________________________________________________________________________________________________________

1

2

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)
This is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 (‘the Act’). The applicant alleges he
was unfairly dismissed by the respondent on 11 April 2002. Mr Pettit was employed as a casual employee by the respondent
and employed pursuant to a registered workplace agreement.
The respondent argues that the Commission does not have jurisdiction to hear the matter as there is nothing within the terms of
the workplace agreement, as required by section 7G of the Act as it was, which permits the Commission to hear the claim. This
section provided—
“7G. Referral of claim of unfair dismissal
(1)
Where —
(a) a person who was a party to a workplace agreement as an employee claims to have been harshly,
oppressively or unfairly dismissed from employment in breach of the provision implied in the
agreement by section 18 of the Workplace Agreements Act 1993; and
(b) the workplace agreement provides for referral of such claims to the Commission under this section,
the person dismissed may, within the time allowed by section 29(2), refer the claim to the Commission for
determination.
(2)
The Commission is to enquire into and deal with any claim referred under subsection (1) as if it were an
industrial matter referred to it under section 29(1)(b)(i).”
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The respondent submits also that there is nothing in the recent amendments to the Industrial Relations Act which would allow
for an application made on 7 May 2002 to be treated other than under the previous provisions, ie in accordance with the then
section 7G.
The applicant argues that the application was made appropriately on advice from the Commission registry. In respect of
whether the workplace agreement contains a provision allowing for the Commission to hear an application for unfair dismissal,
the applicant refers the Commission to clause 9.3 of the workplace agreement [Exhibit R1]. This clause at 9.3(b) refers to the
Western Australian Industrial Relations Commission being the arbitrator where the parties cannot agree on an arbitrator. The
applicant says that that provision would encompass the power of the Commission for the purposes of determining his claim of
unfair dismissal.
In my view, it is clear after hearing the submissions, that whilst it may be unfortunate, it is of no relevance whether the
applicant was unsure as to whether he was bringing the application before the Commission or the Industrial Magistrate. The
applicant attended conference and the fact is that his application for unfair dismissal is before the Commission and the
jurisdictional issue needs to be determined.
I note from the file that the registry staff have indicated that they spoke to the applicant to ask if he was covered by a
workplace agreement and told him that he may need to apply to the Industrial Magistrate. The file states, “He faxed me an
IMC claim on 8th of the 5th 2002 but have yet to receive original or money”. This seems to be inline with the applicant’s
submission at hearing but is of no relevance and I take that no further.
In respect of whether the workplace agreement permits a claim for unfair dismissal to be referred to the Commission, such a
clause must be explicit. It is clear to me that the clause referred to by the applicant, namely clause 9.3, is a clause for the
purposes of section 7F of the Act as it was. Section 7F states—
“7F.
Parties may submit question of interpretation to Commission
(1)
The parties to a workplace agreement may by agreement in writing refer to the Commission for determination
any question or dispute that has arisen between the parties about the meaning or effect of the agreement,
including any provisions implied in the agreement by the Minimum Conditions of Employment Act 1993.
(2)
In allocating the work of the Commission under section 16, the Chief Commissioner is to allocate any matter
referred for determination under this section to a Commissioner.
(3)
If the parties have requested that a particular Commissioner should make the determination the matter is to be
allocated to that Commissioner.
(4)
If the Chief Commissioner considers that it is not practicable to comply with that request, he is to notify the
parties of that fact and the referral is stayed by the giving of that notice and is not to be resumed unless the
Chief Commissioner and the parties agree that the matter be allocated to some other Commissioner.
(5)
Where a question or dispute is referred to the Commission under subsection (1) the Commission —
(a) shall determine the meaning or effect of the agreement;
(b) does not have any function other than to make that determination, and shall not exercise any of its
powers under this Act in respect of industrial matters;
(c) shall in making the determination follow the practice and procedure that is provided for by regulations
made under section 7H.
(6)
A party cannot withdraw from or cancel an agreement in writing made for the purposes of subsection (1)
except by further agreement in writing made by the parties.
(7)
Section 49(2) does not apply to a determination made by the Commission under this section.
If one reads clause 9.1 of the workplace agreement and 9.3, then clearly these provisions refer to disputes about the meaning
and effect of the agreement and fall within the scope of issues envisaged by section 7F. These clauses do not encompass a
referral of a claim for unfair dismissal as per section 7G. In my view, clear reference to the subject matter, ie a claim for unfair
dismissal, would need to be apparent in the workplace agreement for the Commission to have jurisdiction in this matter. It not
being apparent, I do not have jurisdiction and on that basis the application must be dismissed.
The next issue raised is whether the new provisions of the Act may operate retrospectively to give life to the application that it
would not otherwise have had. The application having been lodged prior to the amendments. The authorities submitted by the
respondent (see especially Maxwell v Murphy 96 CLR 261; Nicole Azzalini v Perth Inflight Catering, unreported delivered
16 October 2002) make it abundantly clear that this cannot be achieved. That being the case, this matter cannot be treated
under the new provisions of the Act; it must be considered pursuant to provisions at the date of lodgement of the application,
which was 7 May 2002. For the reasons expressed the application must be dismissed for want of jurisdiction.
_________

2002 WAIRC 07278
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JASON PETTIT, APPLICANT
v.
MR BRADLEY HARRIS (DIRECTOR) DEWSON BICTON, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
MONDAY, 23 DECEMBER 2002
FILE NO.
APPLICATION 775 OF 2002
CITATION NO.
2002 WAIRC 07278
_________________________________________________________________________________________________________
Result
Application dismissed for want of jurisdiction
Representation
Applicant
Mr J Pettit
Respondent
Ms L Gibbs of Counsel
_________________________________________________________________________________________________________
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Order
HAVING heard Mr J Pettit on his own behalf and Ms L Gibbs of counsel for the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
____________________
2002 WAIRC 07257
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRIAN RYDER, APPLICANT
v.
BEAULIEU OF AUSTRALIA LIMITED, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 20 DECEMBER 2002
FILE NO.
APPLICATION 2307 OF 2001
CITATION NO.
2002 WAIRC 07257
_________________________________________________________________________________________________________
Result
Application dismissed for want of jurisdiction
Representation
Applicant
Mr P Mullally as agent
Respondent
Ms J Stevens of Counsel
_________________________________________________________________________________________________________
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Reasons for Decision
This is an application made pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”). The applicant, Mr
Brian Ryder, was engaged as an Area Sales Manager to sell carpets for the respondent. The applicant in his application says he
was employed for 11 years from 1 October 1990 to 11 December 2001. He says he was told by Mr Allan Russell of the
respondent that the respondent no longer wanted “agents” and his employment was terminated. The applicant does not seek
reinstatement, he instead seeks compensation of six months salary.
The respondent’s notice of answer and counterproposal lodged in the Commission on 12 March 2002 says as follows—
“1.
The agreement between Beaulieu of Australia Limited and Mr Brian Ryder was an agency agreement whereby
Mr Ryder provided services to Beaulieu through his own company Brian Ryder Carpets Pty Ltd ABN
66057788351.
2.
Beaulieu of Australia were invoiced by Brian Ryder Carpets Pty Ltd for the services and paid GST on each
agency payment. GST payments do not form part of wages.
3.
Mr Ryder was an independent contractor to Beaulieu of Australia in a letter dated May 1999 to Reg Thurtells.
Mr Ryder admits to paying his own operating costs which include insurance, vehicle, superannuation, phones
etc.
4.
Mr Ryder is not an employee of Beaulieu of Australia Limited and therefore can not invoke the jurisdiction of
Section 29(a) & (b) against Beaulieu.”
The matter came on for conference on 12 March 2002 and was not settled. The parties were then to engage in a period of
discovery. Following conference the applicant lodged an amended claim as follows:
“The contract of employment was subject to implied term that if the applicant was made redundant by the respondent,
that he would be paid a reasonable sum on account of his loss from the redundancy.
On or about the 10th December 2001 the applicant was made redundant by the respondent. The applicant seeks payment
of 2 weeks salary for each year of service with the respondent.”
The process of discovery between the parties took some time.
At hearing the claim for implied redundancy payment was not pursued in line with the decision of the Industrial Appeal Court
in Dellys v Elderslie Finance Corporation Ltd 82 WAIG 1193. The key issue at hearing then was whether Mr Ryder was an
employee of the respondent or an independent contractor. It is common ground Mr Ryder was paid $5,350 per month for his
services.
Mr Ryder’s evidence is that he started as a Sales Representative for Red Book Carpets in 1983 and worked there for about
18 months. He was promoted to Sales Manager and worked in that role for a further 12 months. The company was taken over
and he was offered the position of State Manager with the new entity. He occupied that position for a further 4 years. At that
time he wanted to work for himself and was approached by Sterling Carpets to be their sales person in Western Australia. That
occurred in 1990. In 1996 Sterling Carpets was taken over by Beaulieu. Mr Ryder had negotiations with that company and as a
result of those negotiations they agreed on a commission/retainer structure [Exhibit BR1]. This letter simply outlines the
commission structure. Mr Ryder says he was responsible for the sales and marketing of the company’s products throughout
Western Australia.
Mr Ryder worked from home and he undertook his work in the following manner:
“I just -- through calling on customers, promoting our different ranges of carpet that we had for sale; also we had to attend
to consumer complaints which also involved quite a bit of time; setting budgets, letting the company know of our
positions, movements, what the market was doing; future product development, we had input into that.” (Transcript pg 8)
He says he worked from 9am to 5pm, 5 days a week. He was asked to report either verbally or in writing on his weekly and
monthly activities. He says he would be in contact with the National Sales Manager 3 or 4 times a week. In May 1999 he wrote
to the company seeking an increase in payment [Exhibit BR2]. He received a letter [Exhibit BR3] increasing his payment to
$5,350 per month. Apparently it remained the same until the date of termination.
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Mr Ryder says that when he wanted to take holidays he would write to the National Sales Manager and seek the time off. He
was paid his retainer during this period [Exhibit BR4 and BR5]. He took approximately 2 weeks leave each year.
Mr Ryder says he was required under his contract not to work for any other company [Exhibit BR6]. He was given business
cards [Exhibit BR7] which describe him as Area Sales Manager.
In 1997 he was asked by the company to go to Adelaide and cover the work of the Area Sales Manager who had just left the
company. He was there for six months and interviewed applicants to take over as the Area Sales Manager for South Australia.
Following his time there, Mr Ryder returned to Adelaide on two occasions to assist the new Area Sales Manager with his
duties. He says he would go to Adelaide every 3 or 4 weeks and stay there for 3 to 4 days at a time.
On 8 December 2001 Mr Ryder was asked to meet Mr Alan Russell, the National Sales Manager at the Rendezvous Hotel in
Scarborough. He says they met at 9am and Mr Russell had an envelope in his hand and just said—
“Sorry about this, but we’ve got too many people on the ground. This is not a reflection on you but just a decision the
company’s made.” (Transcript pg 14)
The meeting had been arranged 2 to 3 days earlier. Two months prior to that Mr Graham Hatfield had arrived from New South
Wales and took over handling one of the lines of carpets. There were 3 labels of carpets sold by the company. Mr Hatfield
remained in that role following Mr Ryder’s departure and took over sales of all carpets. Exhibit BR8 is the letter of termination
with calculation of final payments for Mr Ryder. Mr Ryder says this was given to him on the day. Exhibit BR9 is a letter from
Mr Bob Voss, Managing Director of the company to customers advising of Mr Ryder’s departure and indicating that he had
left the company to pursue other interests. That letter is dated 12 December 2001.
Mr Ryder says he believes he was a good employee of Beaulieu Australia. He says he had no history of adverse findings about
his work and was always responsible and achieved sales budgets. He had excellent working relationships with his customers
and was given no warning of his termination. This evidence is not challeneged, except the issue as to whether Mr Ryder was an
employee. It is clear in my view that if Mr Ryder was an employee then his termination was unfair as it happened without
warning, his performance was good and Mr Hatfield would seemingly have been the employee to go, having only recently
commenced in the operation in Western Australia.
Mr Ryder says he has looked for work since his termination through the local papers and on the internet and by talking to
people at various companies. He has applied for a job as a sales representative for Australian Textiles Manufacturers, at Hugo
Interface Carpet Tiles and All Lock. At the time of hearing Mr Ryder says he has not been successful in gaining any
employment. Mr Ryder’s evidence of his efforts in mitigation is not seriously challenged and if the application is successful
then six months compensation would, in my view, be the appropriate order.
Exhibit BR10 is a summary of commissions the applicant says he earned from December 2000 to November 2001. It shows an
average of $828 per month in commission.
In 1992 Mr Ryder formed a family company with his wife, Brian Ryder Carpets Pty Ltd. All payments in respect of Mr Ryder
from Beaulieu and the earlier owners of the business were paid to Brian Ryder Carpets Pty Ltd. Mr Ryder says he was advised
by his accountant to set up the company. His wife is a shareholder and director of the company, she works as a sales agent and
sells rugs for Italtex Trading Company, Pacific Rugs and Kas Australia. The income she earns from this work is paid to Brian
Ryder Carpets Pty Ltd. Mr Ryder says he does not have anything to do with those other companies.
Under cross-examination Mr Ryder says that on his accountant’s advice he set up the company for taxation purposes. He says
he was at no time an agent for Pacific Rugs, rather his wife was the agent for Pacific Rugs. He obtained this work for his wife
as he knew the owner of Pacific Rugs, Mr Tony Starr who had earlier been a co-owner of Sterling Carpets for which Mr Ryder
worked.
A number of taxation returns were exhibited for Mr Ryder personally and for the company Brian Ryder Carpets Pty Ltd. The
1995 company return shows a gross income of $138,149. Out of these earnings the company paid for telephones, mobiles,
electricity, a home office, computers, motor vehicles, depreciation on motor vehicles, insurance and other costs to pay for the
work of Mr and Mrs Ryder. There were wages of $82,918. The tax paid by the company on the income was $8,675.
Mr Ryder had earlier left Red Book Carpets because he no longer wanted to be State Sales Manager responsible for employees.
He says he wanted to work as a single person in Western Australia and sell the company’s products. Mr Ryder says he has
never approached Mr Don Ward on behalf of Pacific Rugs or Mr Starr. He has never put rugs with Bunnings Joondalup. He
says his wife did that work. He may have assisted her by dropping a catalogue off at a shop. Mr Ryder says there is no real
correlation between the carpet and the rug shops. He has always been very aware of Beaulieu’s instructions to work solely for
them in the same way he worked for Sterling Carpets. He rejects any suggestion that the respondent never directed him to
operate solely for them. Mr Ryder says Mr Richard Martin, the then National Sales Manager gave him a direction to not work
for anyone other than Beaulieu. At all relevant times the company Brian Ryder Carpets Pty Ltd operated, Mr Ryder and his
wife were employees of that company and all monies due to him from Beaulieu were paid into the company. Tax returns were
submitted for the company and for Mr Ryder separately as an employee of Brian Ryder Carpets Pty Ltd.
Mr Ryder says that his dismissal was unfair as Mr Hatfield was sent over from New South Wales and took over his territory.
There was no restructuring. He says his services were simply terminated and Mr Hatfield remained in the position. He agrees
that the company restructured, however in Western Australia it was simply a question of Mr Hatfield taking over some of
Mr Ryder’s clients two months before Mr Ryder’s services were terminated. At that time Mr Ryder says the whole industry
was experiencing a down turn and similarly sales for Beaulieu were down. However, he says business in Western Australia for
Beaulieu had only dropped off marginally.
Mr Ryder says he did not carry a Beaulieu sign on his car however he did wear shirts with Beaulieu Australia on them. These
were supplied by the company. He conferred with the National Sales Manager just about every day of the week. The
introduction of GST was the reason why he started submitting tax invoices.
Mr Ryder says that he received training from Beaulieu at sales conferences. At these conferences he also had to report on
developments in his region. He was taken on mill tours as part of his training.
Mrs Patricia Ryder, the wife of the applicant, gave evidence that she had worked as a sales agent selling rugs since 1995/96.
She sells rugs for Pacific Rugs and Italtex rugs. She also has an agency for KAS cushions which she took up during 2002. At
the end of each month she sends the invoice to each company. She is paid on commission only basis. The monies are paid into
Brian Ryder Carpets Pty Ltd.
Mr Ryder obtained the agencies of Pacific Rugs and Italtex for Mrs Ryder. Mrs Ryder does not recall Mr Ryder ever having
acted as agent for Pacific Rugs. Mr Ryder did help Mrs Ryder in delivering a catalogue and hanging some rugs for her at
Bunnings.
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Mr Donald Ward gave evidence for the respondent. Mr Ward runs a carpet and rug business in the Dog Swamp Shopping
Centre and has done so since 1996. He knew Mr Ryder prior to that time as he worked for Solomons Carpets. He says when he
opened his business in 1996 Mr Ryder presented himself as an agent selling rugs for Pacific Rugs. He had Mr Ryder show him
catalogue books and he picked out 7 or 8 pieces and they were dispatched to him. He has never seen Mr Ryder as a
representative of Beaulieu. He says he received accounts from Pacific Rugs for the rugs which Mr Ryder sold him.
Mr Ward gave evidence that on one occasion he complained to Mr Ryder about comments Mr Ryder had made to another
retailer. He advised Mr Ryder not to make such comments and said, “If you keep up your attitude you’ll most probably end up
being sued”. (Transcript pg 70)
Mr Peter Fothergill gave evidence for the respondent. He occupies the position of Finance Director for Beaulieu Australia. His
evidence is that Beaulieu took over Sterling Mill Holdings in late 1995. He believes that Mr Ryder was an agent for Sterling
Mills at that time. He says Mr Ryder did not receive any termination payout from Sterling Mills. He says Mr Ryder was never
considered to be an employee and was not paid superannuation, taxation was not deducted, insurance was not taken out to
cover him.
Exhibits R10, R11 and R12 are correspondence to Mr Fothergill, obtained since Mr Ryder’s termination, from a number of
individuals previously associated with Sterling Mills or the respondent. They each say that Mr Ryder was at all times an agent
not an employee.
Mr Fothergill gave evidence that throughout the year 2001 the company undertook a series of structural changes due to a
downturn in the industry. The number of people including agents reduced from 80 in January 2001 to 67 in September 2002. In
relation to the agents for Beaulieu Mr Fothergill says as follows:
“The control of its agents basically was - - it was very much along the line of the sales representatives as well, in that they
had an area or a territory to - - to - - to cover and service customers, there would be a customer base and they were pretty
well left to their own devices except for samples provided, company literature and pricing, et cetera, directives from - from head office.” (Transcript pg 74)
The agents had to achieve their budgeted sales figures or more. Mr Ryder was paid a retainer to achieve certain levels of sales
and the commission on top of that was paid on all sales. Employees had to fill out a standard leave form to go on holidays.
Agents would advise the company when they had decided they would take leave and the company would then decide if the
timing was suitable (transcript p75). Mr Ryder was provided with a business card as he represented Beaulieu Australia and he
had contact numbers on that card for the head office in Queensland.
According to Mr Fothergill Beaulieu no longer engages agents. They now put people on as employees. When Beaulieu took
over Sterling Carpets, Mr Ryder simply continued as previously. His monies were paid into Brian Ryder Carpets Pty Ltd and
Mr Fothergill understood that Mr Ryder had set up a company and through that he provided his services to Beaulieu. Agents
kept up to date with product development and provided input into product development, depending on their different territorial
areas. There was an annual 2 to 3 day sales conference which agents and employees attended. They discussed market strategy
and new products. Mr Ryder was not required to wear uniforms or company shirts.
Mr Fothergill says he would not have a problem with an agent who sold rugs as opposed to carpets. He says the company does
not sell rugs now although it did previously. It was never a significant sales item (transcript p 77). The contractual arrangement
with Mr Ryder was for him to carry on as he had with Sterling Carpet Mills. He was paid his monthly retainer directly into the
account of Brian Ryder Carpets Pty Ltd. Mr Ryder was described as the Area Sales Manager for Beaulieu for Western
Australia. There were no set hours as long as the sales person was achieving budget. However, typically sales representatives
would have to work about 40 hours per week. Mr Ryder would assist in producing the budgeted sales figures expected for the
year. The annual sales meeting was paid for by the company. Mr Fothergill says that he had heard that Mr Ryder had other
agencies. He did not investigate that as it was not his position to be involved in the sales area. Mr Ryder was required to fill out
a declaration [Exhibit BR6] which declared any other sales activities by him. Mr Ryder filled out this as a nil response. Mr
Ryder’s other work did not conflict with carpets according to Mr Fothergill.
After the departure of Mr Ryder, Mr Fothergill says that Mr Hatfield took over Mr Ryder’s work. Mr Fothergill knew that Mr
Ryder’s services were to be terminated a week prior to him being advised. The decision was to terminate his agency. Mr
Fothergill obtained legal advice prior to terminating the agency and was advised to pay Mr Ryder one month’s notice. There is
no written record in the company of the retainer and commission arrangement for Mr Ryder on engagement [Exhibit BR1]. Mr
Fothergill relies on the oral arrangements he understood were made between Mr Ryder and Sterling Carpet Mills.
There were no problems with Mr Ryder’s performance in Mr Fothergill’s mind. As far as leave is concerned Mr Ryder needed
to fit in with the seasonality of the business. He could not just take leave at any time. He had to receive permission to go on
leave. The first time Mr Ryder went on leave after Mr Fothergill started, Mr Fothergill reduced Mr Ryder’s retainer. That
retainer was reinstated because Mr Ryder said—
“I’m an agent. I’m not a bloody employee so, you know, I get my retainer no matter what.” (Transcript pg 85a)
He was paid his retainer whilst on leave. Mr Ryder was in frequent contact with the National Sales Manager in Brisbane to
provide feedback, and vice versa. Mr Fothergill’s evidence is the manner in which Mr Ryder performed his duties and
responded to the company was no different to a sales representative. The reason to terminate his services was made on the
basis that he was more expensive than a sales representative and the company wanted to retain their employees instead of
agents (transcript p.85B). Mr Hatfield had joined the company in February 2000 when Beaulieu purchased the company that
Mr Hatfield worked for. The sales shirts Mr Ryder received were not required to be worn; they were mementos of the sales
conference.
In summary, the respondent submits that Mr Ryder commenced with the company as an independent contractor. He set up his
own company in 1992, Brian Ryder Carpets Pty Ltd, and decided to become an employee of that company. All payments were
through that company. The respondent also submits, in support of their view that Mr Ryder is not an employee, that the
evidence shows that Mr Ryder could take an absence from work but not during the busier times and when he did clients called
the Queensland head office of Beaulieu. Mr Ryder was free to work for others. Mr Don Ward gave evidence which can be
relied upon that Mr Ryder sold him rugs on behalf of Pacific Rugs. The respondent maintains this is a matter of public interest
that the applicant should not benefit from holding himself out as a company for taxation purposes and then receive a benefit as
per an employee. The respondent says that deposit books for Brian Ryder Carpets Pty Ltd show that more money came into
Brian Ryder Carpets than was available through Beaulieu payments or through Mrs Ryder’s work. No group certificates were
supplied to Mr Ryder from Beaulieu or were requested.
The respondent relies on the decisions of the High Court in Hollis v Vabu Pty Ltd (Trading as Crisis Couriers) 181 ALR
263 and of the Full Bench in United Construction Pty Ltd v John Birighitti 82 WAIG 2409.
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The respondent quotes the decision in Hollis v Vabu Pty Ltd (op cit) as follows—
“It is a system of work which [Vabu] is providing. In the present case it is [Vabu] which presents its image through
uniforms and signage and then imposes its work practices. It is the extent to which those work practices are imposed by
the company upon the daily routine of the couriers that is in part determinative of an employer/employee relationship. It is
distinguished from the company providing a system and then permitting a fully discretionary use of that system by the
courier.”
Mr Ryder in their view had full discretion under the system of work established.
In respect to the United Construction Pty Ltd v John Birighitti (op cit) decision counsel for the respondent distinguishes Mr
Ryder’s circumstances from that of Mr Birighitti in that Mr Ryder was not required to form a company, but instead chose to do
so. In the respondent’s mind it was Mr Ryder’s choice to form a company and hence to be an independent contractor.
Therefore the respondent says that Mr Ryder was an independent contractor with Beaulieu and an employee of his own
company. The respondent submits that one cannot be an exclusive employee of two companies of the same time. The
respondent says if Mr Ryder is found to be an employee then he was dismissed on the basis of a company restructure. He was
not made redundant as Mr Hatfield was retained in Western Australia and Mr Ryder’s agency with Beaulieu was terminated.
He was paid his appropriate notice pursuant to s170CM of the Workplace Relations Act 1996. This later submission cannot be
correct and Mr Ryder if he was an employee was made redundant and the respondent did not comply with the requirements of
the Minimum Conditions of Employment Act 1993 in so doing.
The applicant submits that the Commission should have regard to the High Court decision in Stevens v Brodribb Sawmilling
Company Pty Ltd (1986) 160 CLR 16, in particular the control test and power to direct another. The applicant also cites the
case in Montreal v Montreal Locomotive Works [1947] 1 DLR 161. The applicant quotes the Stevens v Broadribb (op cit)
decision as follows—
“The other indicia of the nature of the relationship have been variously stated, and have been added to from time to
time. Those suggesting a contract of service rather than a contract for services include the right to have a particular
person do the work, the right to suspend or dismiss the person engaged, the right to the exclusive services of the person
engaged, and the right to dictate the place of work, the hours of work and the like.”
It is the applicant’s submission that in accordance with those indicia, which have been adopted in Hollis v Vabu Pty Ltd (op
cit), the evidence is that Mr Ryder was employed first in 1990 and incorporated his company in 1992. His arrangements with
Sterling Carpet Mills continued on with Beaulieu unchanged right up until his time of termination. He worked as the Area
Sales Manager as the company has described on his business card. He provided the company’s products in Western Australia
and dealt with consumer complaints. He provided regular reports to the respondent and was in regular contact with the
National Sales Manager. He was paid retainer plus commission. He had to apply to take time off from the company.
Mr Fothergill’s evidence is that Mr Ryder operated in the same manner as a sales representative. He was simply paid more.
The applicant says that the contract between the applicant and the respondent was set in 1990 when Mr Ryder first began work
for Beaulieu’s predecessor. The applicant says save except for two negotiations in 1996 and 1999 the arrangements for
remuneration remained the same. Mr Ryder was for most of the time the sole representative in Western Australia. I should say
that each of the points made in submission on behalf of the applicant, with one exception, are largely uncontested and are
supported by the evidence. The one exception, which is not relevant is whether Mr Ryder was paid more than a sales
representative. The real point is whether all these points amount to Mr Ryder being an employee and what meaning should be
given to any of them.
Therefore, the principle question to be determined in this matter is whether Mr Ryder operated under a contract of service or a
contract for service. The indicia for deciding such a question are clearly established in many decisions of this Commission (see
for example Bamboo Holdings Pty Ltd v Murray Grant Halligan 82 WAIG 2381; United Construction Pty Ltd v John
Birighitti (op cit), The Western Australian Builder’ Labourers, Painters and Plasterers Union of Workers v R B Exclusive
Pools Pty Ltd trading as Florida Exclusive Pools 77 WAIG 4). In Bamboo Holdings (op cit) the President of the Full Bench
states:
“42 The following is what the Commissioner at first instance had to determine (see United Construction Pty Ltd v Birighitti
(unreported) (FBA No 5 and 23 of 2002) dated 19 August 2002):a)
Whether a person is an employee is a mixed question of fact and law.
b)
Ascertaining the terms of the contract and the correct inferences to be drawn from those terms are questions
of fact.
c)
Whether or not the relationship arising from the terms is an employment relationship is a question of law.
d)
The nature of a contract of employment is to be ascertained from its terms, except when those terms are
ambiguous or when the contract is a sham.
e)
The nature of the relationship between an employer and a worker is determined by a proper characterisation
of the contract between them.
f)
As many contracts to perform work are informal or not reduced to writing, it is often necessary to consider
the totality of the relationship to ascertain the true nature of the contract.
g)
Remuneration of a worker need not be paid directly to the worker.
h)
An express term in a contract indicating the true nature of the relationship created by it will carry weight in
determining whether the relationship is one of employment.
i)
However, a statement in a contract categorising the relationship as either one of employment or not does not
determine the issue.
j)
An employee can arrange for remuneration to be paid by the employer to a partnership or a corporation
without such arrangement affecting the nature of the relationship between the employer and employee.
k)
The correct approach to determining the question is to consider a wide range of indicia, none of which is
determinative by itself.
l)
The control test is “significant” and “remains the surest guide”. It is, however, not the sole criterion and is
not in itself sufficient to conclusively determine the nature of the relationship.”
The findings that are apparent to me and which I would make are as follows—
a)
Mr Ryder wished to be self-employed (Transcript p 7).
b)
Mr Ryder’s original contract with Sterling Carpets was established in 1990.
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Mr Ryder set up his company in 1992 in conjunction with his wife for taxation purposes.
Mr Ryder was engaged by the respondent in 1996 when they took over the business of Sterling Carpets.
Mr Ryder was engaged by the respondent on the same terms as with Sterling Carpets.
The monies paid by the respondent for Mr Ryder’s services were at all times paid to the company Brian Ryder
Carpets Pty Ltd.
g)
Mr Ryder’s engagement was as the Area Sales Manager and he was identified as such in a business card.
h)
Mr Ryder worked from home and did not use any equipment of the respondent in terms of telephones, motor
vehicle, fuel, stationery.
i)
The respondent did not pay, at any time, insurance to cover Mr Ryder for workers compensation, superannuation,
sick leave, annual leave, long service leave or any other form of leave.
j)
Mr Ryder was required to notify the respondent and gain approval when he sought an annual absence so that the
Head Office could handle his telephone enquiries.
k)
Mr Ryder took approximately two weeks break from his duties each year (transcript p 11) and continued to be paid
his retainer during these breaks on his demand (transcript p 10).
l)
The respondent operated in a similar fashion with two forms of sales representatives in their view, employees and
agents, and Mr Ryder was seen as an agent at all times.
m)
Mr Ryder also saw himself as an agent as distinct from a sales representative, and enjoyed a good deal of autonomy
and flexibility in his working arrangement.
n)
The respondent experienced a downturn in business Australia-wide and to some extent also in Western Australia
and hence restructured their business and put off staff.
o)
The respondent put off Mr Ryder simply because they saw him as an agent and adopted a policy of keeping
employees in preference, hence Mr Hatfield remained and took over all of Mr Ryder’s duties.
p)
Mr Ryder was not aware and did not have warning that his services were to be terminated.
q)
Mr Ryder was paid one month’s retainer on termination by the respondent upon legal advice.
r)
There were no performance issues with Mr Ryder.
s)
Mr Ryder operated in a similar fashion to other sales staff and reported to and communicated regularly with the
National Sales Manager.
t)
Mr Ryder assisted with the preparation of annual sales budgets and attended the annual sales conference.
u)
Mr Ryder was familiarised with the products of the respondent and other information which aided in his sales task.
v)
Mr Ryder worked for the respondent for six months in Adelaide by mutual agreement and managed sales in that
State at that time.
w)
Mr Ryder was not required to wear a uniform although he was given shirts with the respondent’s inscription.
x)
Mr Ryder worked full-time Monday to Friday for the respondent by his own choosing.
y)
Mr Ryder was able to perform other work, not for the respondent, but was not able to sell carpets in opposition to
the respondent.
z)
Mr Ryder was able to sell rugs, separate to the respondents business, as this represented little of the respondent’s
business.
Albeit Mr Ryder was originally employed by Sterling Carpets in 1990, it is common ground that Mr Ryder chose to be paid
through the company, Brian Ryder Carpets Pty Ltd, which he established in 1992. It is apparent that Mr Ryder established the
company on advice from his accountant for taxation benefit. Mr Ryder’s evidence on this issue became somewhat evasive but
that does not alter the fact that he established the arrangement to improve his taxation position. The respondent does not
complain about this and was an active participant in the arrangement, an arrangement they say was one of contractor. There is
no written contract and one needs to look at the whole of the relationship. An employee’s remuneration need not be paid
directly to him or her. The payment to a person through a company arrangement does not automatically mean that the contract
is not one of employer/employee. The respondent’s attitude to Mr Ryder would seem to have been mostly guided by this
premise, but it alone cannot be determinative of the relationship.
There is in fact little difference between the evidence for the applicant and that of the respondent. The applicant says that he
had a uniform to wear; the respondent says that the applicant was given a shirt embossed with the company name at the annual
sales conference and there was no requirement to wear the shirt. The applicant says that he had to apply an exclusive
arrangement to sell goods for the respondent; the respondent says that the arrangement was not exclusive and that the applicant
could have sold rugs separately. I doubt that the applicant could have sold carpets in competition with the respondent, but that
is as could be expected. The applicant says that he never sold rugs for any other company. The respondent says that Mr Ryder
sold rugs for Pacific in 1996 but gives no other evidence. Mr Ryder says that he took and was paid annual leave. The
respondent says that Mr Ryder took absences and advised the company of these for operational reasons.
That being said, having witnessed Mr Ryder, Mr Ward and Mr Fothergill give evidence, I would favour the evidence of Mr
Ward and Mr Fothergill to that of Mr Ryder. I consider their evidence to be much more straightforward and unaltered under
cross examination. Mr Ryder in contrast I consider was more hesitant and unreliable. I need to factor into this consideration the
expressed evidence of Mr Ward that he had previously had conflict with Mr Ryder. However, his evidence does not appear to
be driven by this prior conflict and is quite specific and clear in recall. Mr Fothergill in turn was a very credible witness.
I will deal firstly with the control test; the most reliable guide to the relationship. Mr Ryder operated for most of his time with
the respondent as the sole sales agent within Western Australia. He was described in his business card as Area Sales Manager;
the card being a card of Beaulieu of Australia. The numbers on the card I understand to be Mr Ryder’s mobile number and the
respondent’s head office in Brisbane. He was given product information and an area of coverage and his task was to sell that
product, complete the paperwork and handle any customer queries or concerns. He worked regular hours Monday to Friday,
by his own choosing in my view, and was in regular contact with the National Sales Manager. He assisted in establishing sales
budgets and targets. He attended an annual, national sales meeting. He undertook an assignment in Adelaide for six months at
one time and at the request of the respondent.
They are some of the specifics of the relationship which might point to it being a contract of service. In contrast when one
looks at the whole of the relationship it is clear in my view that Mr Ryder ran a fairly flexible and autonomous arrangement; he
ran his own show. My appreciation of Mr Ryder on giving his evidence is that he very much wanted it that way and was not
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impressed with the appearance of Mr Hatfield on the scene. This occurred at least until the arrival of Mr Hatfield who took
over one of the product lines. Even then Mr Ryder simply continued on selling two, not three, product lines and operating
fairly independently. He was not required to wear a company uniform. In my view his evidence is very unconvincing on this
point. He did not use any company equipment in the form of motor vehicle, telephone, credit card or office. There is nothing in
the evidence to suggest that he took regular direction from the National Sales Manager, albeit that he liaised regularly with that
person. He took absences each year of about two weeks and advised the respondent of these. The approval required was in my
view no more than seeking to ensure telephone queries could be handled. Mr Fothergill’s evidence is I consider clear on this
issue. Sales queries during his absence were taken by the Head Office in Queensland.
Mr Ryder on his own evidence set up his company structure for taxation purposes on his accountant’s advice. Whilst there is
nothing in the payment arrangement which is determinative of Mr Ryder being an employee or a contractor, Mr Ryder made a
decision to establish a business (Transcript p 18) with his wife, who also sold rugs, and who sold them for at least some
companies that were organised for her by Mr Ryder.
In deciding this matter I am guided by what the parties in my view intended. The evidence is that Mr Ryder had worked for
other companies and wanted to work for himself. He established a company with his wife. The respondent had agents and
employees and the respondent and Mr Ryder viewed him as an agent. Whilst this does not make Mr Ryder an agent, by simply
naming him as such, it is an indicator to the relationship. It can be inferred that Mr Ryder through his long association with the
company knew that the distinction the company made between agents and sales employees. He operated side-by-side with Mr
Hatfield (an employee) in the latter stages of his engagement. In my view Mr Ryder clearly viewed himself as an agent. The
evidence of Mr Fothergill, which I accept, is that Mr Ryder at one stage complained to him that his retainer could not be
reduced during an absence as he was an agent. The evidence of Mr Ryder is that he ‘circled’ himself as being an agent when he
signed the confidentiality agreement [Exhibit BR6]. This arrangement was beneficial to him until the time of termination. He
then wanted to be classed as an employee.
I cannot easily establish from the company group certificates, as invited to by the respondent, whether Mr Ryder derived
income or the company derived income from sources other than the respondent and Mrs Ryder’s efforts. However, I accept Mr
Ward’s evidence that at least at one stage Mr Ryder sold rugs for another company. This sale was sometime ago but is
indicative in my view of how Mr Ryder treated the relationship. More particularly I do not consider Exhibit BR6 to be proof of
an agreement which somehow binds Mr Ryder exclusively in an employee arrangement to the respondent. The document
clearly operates for employees and agents and seeks to do what the title suggests, namely to make an agreement concerning
conflict of interest and confidentiality. Mr Ryder has agreed to keep confidential information obtained with the respondent. He
has also declared that he has no other employment. The agreement does not prohibit other employment, it simples requires
such employment, now or in the future, to be declared. The document also warns that such employment may be deemed to be a
conflict of interest. Having heard Mr Fothergill’s evidence I am confident that the respondent would not have allowed Mr
Ryder to sell carpets in opposition to the respondent. This is hardly a surprising point. Mr Ryder could have sold rugs and this
would not have been deemed a conflict as the respondent did not heavily trade in that good.
When I consider the intent of the parties to this contract and the system of work set up by the respondent in its full context I am
convinced that the arrangement, though stable and regular, was one which allowed for considerable flexibility and discretion
on the part of Mr Ryder and was not seen by either party as one of employer and employee. For the above reasons I would
dismiss the application for want of jurisdiction.
_________
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRIAN RYDER, APPLICANT
v.
BEAULIEU OF AUSTRALIA LIMITED, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
FRIDAY, 20 DECEMBER 2002
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_________________________________________________________________________________________________________
Result
Application dismissed for want of jurisdiction
Representation
Applicant
Mr P Mullally as agent
Respondent
Ms J Stevens of Counsel
_________________________________________________________________________________________________________
Order
HAVING heard Mr P Mullally on behalf of the applicant and Ms J Stevens of counsel for the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

____________________
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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MARK ANTHONY TARANTO, APPLICANT
v.
GOLBOURN FISHING CO PTY LTD, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
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TUESDAY, 31 DECEMBER 2002
FILE NO/S.
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_________________________________________________________________________________________________________
Result
Application for contractual benefits dismissed
Representation
Applicant
No appearance
Respondent
Mr A Atkinson (of counsel)
_________________________________________________________________________________________________________
Reasons for Decision
This application was filed on 11 February 2002 pursuant to s.29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”).
Mark Anthony Taranto (“the applicant”) claims that he was denied a benefit under his contract of employment by Golbourn
Fishing Co Pty Ltd (“the respondent”). A response was filed by the respondent on 13 March 2002 objecting to the applicant’s
claim.
The matter was set down for a conciliation conference on 18 April 2002. The applicant did not attend the conference but was
2
represented by his father Mr Stephen Taranto. No agreement was reached at the conference and the applicant was given
28 days to obtain advice about pursuing his application in light of what was discussed at the conference.
On 17 May 2002 the Commission wrote to the applicant requesting that he contact the Commission no later than Friday
3
31 May 2002 as to his intentions in relation to the application. The applicant responded advising that he wished the matter to
be set down for hearing and to contact his mother Mrs Kim Taranto about hearing dates. Mrs Taranto advised the Commission
that the applicant was available from 8 July 2002 onwards as the fishing season had finished.
On 17 July 2002, a notice of hearing was sent to the applicant confirming that a hearing had been set down for Wednesday,
4
30 October 2002.
The applicant did not attend the hearing on 30 October 2002. The Commission telephoned the applicant however, he was
5
unavailable. His mother, Mrs Taranto, was then contacted. She advised the Commission that the applicant would not be
attending the hearing as he had “gone up north looking for work”. As the applicant did not attend the hearing the respondent
put submissions that the matter should be dismissed with costs.
On 19 November 2002, the applicant was mailed a copy of the transcript of the proceedings of 30 October 2002 and the
6
respondent’s written submissions in relation to this matter. The applicant was advised that he had until 3 December 2002 to
advise the Commission as to why the matter should not be dismissed. A response was received from the applicant on
3 December 2002 stating that he apologised for any inconvenience to the Commission, and that because he had obtained
alternative employment in the northwest of Western Australia he had forgotten about the hearing.
I am satisfied that the applicant has been given every opportunity to prosecute his claim. The applicant had sufficient notice in
7
order to make preparations for him to be in attendance at the hearing on the set date. It was only on the day of hearing that the
Commission and the respondent were informed that the applicant would not be attending the hearing. I am satisfied that the
applicant in this matter has had the opportunity to prosecute his claim and has chosen not to do so. This failure by the applicant
to prosecute his claim is reason to dismiss it.
In all of the circumstances I do not believe that it is desirable for the matter to be continued. It is not appropriate to expend
8
further resources on dealing with this matter and the interests of the respondent in having this matter dealt with in a timely
manner needs to be taken into account.
It remains to consider the respondent’s application for costs. Section 27(1)(c) gives power to the Commission to order any
9
party to a matter to pay to any other party relevant costs and expenses, but no costs shall be allowed for the services of any
legal practitioner or agent. It is unusual for costs to be awarded in this jurisdiction. The authorities make it clear that costs will
only be awarded in extreme cases, (see Denise Brailey v Mendex Pty Ltd t/a Mair and Co Maylands (1993) 73 WAIG 26 at
27). I am not satisfied that the circumstances of this matter are so extreme as to warrant an order for costs against the applicant.
10 Accordingly an order pursuant to s.27(1)(a)(iv) of the Act will now issue dismissing the application.
1
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Order
THERE being no appearance on behalf of the applicant and having heard Mr A Atkinson of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
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COMMISSIONER S J KENNER
DATE
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FILE NO/S.
APPLICATION 181 OF 2002
CITATION NO.
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_________________________________________________________________________________________________________
Result
Application granted in part. Order issued
Representation
Applicant
Mr J Terry
Respondent
Mr I Melotte
_________________________________________________________________________________________________________
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Reasons for Decision
This matter concerns an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”) by which the
applicant alleges he was denied certain contractual entitlements by the respondent in the sum of $15,923.39. It was accepted
however, that the applicant had been paid $8,800.00 by the respondent, which sum was to be deducted from the applicant’s
total claim.
The applicant appeared in person and gave evidence. The respondent appeared through its principal Mr Melotte who also gave
evidence in these proceedings.
The factual background is as follows. The applicant was employed by the respondent pursuant to a written employment
agreement dated 26 November 2001 as an account manager for the respondent (“the Agreement”). The respondent’s business
was residential finance sales and debt strategy. The applicant’s duties were to sell the respondent’s finance products and
arrange for loans with financial institutions as a part of the respondent’s debt strategy services.
The applicant was wholly remunerated by the commission in accordance with the Agreement. Relevantly, the Agreement
provided as follows—
5.
REMUNERATION
5.1 The consideration payable by the Employer to the Employee for the provision of the Duties during the Term
shall be calculated in the manner set out in Item 5 in the Schedule (“Remuneration”).
…
ITEM 5—
REMUNERATION
The Employee shall be remunerated on a “commission only” basis. All superannuation and income taxation
payable by the Employer in respect of the employment of the Employee will be deducted from the gross figures
calculated in accordance with the following procedures.
The Employee shall be paid monthly in arrears.
Gross Commission will be paid to the Employee only in respect “Paid Deals”. For the purposes of this Item 5, a
Paid Deal means a financing or re-financing transaction, “closed” by the Employee, which has settled and in
respect of which the Employer has, in the preceding calendar month, been paid its commission by the relevant
financial institution.
The amount paid to the Employee in respect of each Paid Deal shall in any given month, be determined by the
Employee’s Quarterly Performance Average, calculated as at 5pm on the last Business Day of the preceding
calendar month, in accordance with the schedule pertaining to the relevant job level and annexed to this agreement.
The definition of “A” client will change from time to time and may be changed by the Employer at its absolute
discretion. As at the date of this document, an “A” client is a client from whom gross earnings (excluding trail)
equal or exceed the sum of $2,895.
In the event that a transaction closed by the Employee becomes a Paid Deal after the termination of this deed, the
Employer will remunerate the Employee in respect of such Paid Deal, at such time and in such amount as though
the Employee were still employed by the Employer.”
Somewhat surprisingly, there is no reference to the rate of commission in the Agreement. There was also no definition of
“closed” for the purposes of the Agreement. The applicant testified that his understanding of his commission entitlement was
based upon two elements, they being 30 per cent of bank fees paid to the respondent and 30 per cent of gross fees paid to the
respondent from clients. This point was somewhat in dispute, with Mr Melotte testifying that the 30 per cent client fee was
payable in respect of clients receiving debt strategy consulting services and not just the loan application fee.
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The applicant testified that he commenced employment and set about obtaining clients and generating fee revenue. The
applicant proceeded to secure clients and in this connection, tendered as evidence as exhibit A3, a bundle of documents
described as “Proceed Letter”, referring to the client’s decision to proceed with the respondent’s services and to submit a loan
application to a relevant financial institution, with a fee of $2,195.00 being payable to the respondent, on settlement of the loan
facility. Additionally, the applicant tendered as a bundle, as exhibit A2, various documents from lending institutions, generally
indicating client loans becoming unconditional. These were not challenged by the respondent. The applicant testified that he
understood his role was to secure clients and to submit details to financial institutions for loan applications on behalf of the
respondent’s clients.
It was the applicant’s understanding that a “deal” was “closed” when he obtained an authority to proceed from a client. It was
7
not in dispute that “settlement” was reached at the point where the bank had processed the client’s loan and it was ready to be
drawn down by the client.
For reasons not relevant to these proceedings, by letter dated 8 January 2002, tendered as exhibit R1, the applicant resigned
8
from the respondent effective 7 February 2002. It would appear on receipt of this letter of resignation, there was some
discussion between the applicant and Mr Melotte about the applicant’s duties within the notice period. The respondent
instructed the applicant to have no client contact but gave the applicant access to another employee to act as an intermediary in
relation to dealing with clients. Apparently, this did not accord with the applicant’s approval and he subsequently, by letter
dated 9 January 2002, tendered as exhibit R2, left the respondent’s employment effective 10 January 2002. The applicant
claims that he should be paid for work performed by way of settled transactions that occurred after the termination of his
employment, and that he “closed” prior to his departure from the respondent.
The respondent tendered a variety of documents in relation to this matter, the most relevant of which being exhibits R3, R4,
9
R5, R6 and R7. Those documents referred to loan transactions in relation to which the applicant was involved and
reconciliation statements reflecting payments made to the applicant. In particular, exhibit R4, represents a summary of exhibits
R6 and R7, which summary I accept.
Conclusions
10 The determination of this matter ultimately involves the interpretation of the relevant provisions of the Agreement, specifically
those dealing with remuneration. Regrettably, the Agreement is deficient in that there is no reference to the rate of commission
for the purposes of the applicant’s remuneration with the respondent. Furthermore, and as noted above, also regrettably, there
is no definition in the Agreement as to what is meant by “closed” for the purposes of the applicant’s entitlements, if any,
concerning transactions ultimately concluded following the termination of his employment. The Commission must therefore do
the best it can, with the limited evidence before it and attempt to interpret the Agreement, consistent with its terms as a whole.
11 By item 5 to the schedule to the Agreement, a “Paid Deal” appears to have three elements. The first element is the employee
“closes” the transaction. The second element is the transaction settles. The third element is the respondent is paid its
commission by the relevant financial institution, in the preceding calendar month. Furthermore, item 5 also plainly entitled an
employee, to receive commission payments, as if they were still employed, if after termination of employment, the transaction
became a “Paid Deal”.
12 The first issue to determine, in the absence of a definition of “closed” for the purposes of item 5 of the Agreement, is what
does this mean? Construing item 5 in accordance with the ordinary and natural meaning of the words used in it, it would
appear that “closed”, as referred to in the third paragraph of item 5, is something other than “settlement” and receipt of
commission by the respondent from the relevant financial institution. This is supported by the ordinary and natural meaning of
the words used in the final paragraph of item 5, in that it is contemplated that an employee can “close” a transaction, but then
that transaction, as a consequence of other events, becomes a “Paid Deal” after the termination of the employment relationship.
13 It was the applicant’s understanding that a transaction was “closed” when he secured from a client an authority to proceed with
a loan application, as evidenced by exhibit A3. The respondent, through Mr Melotte appeared to have the view that “closed”
really meant when the transaction ultimately “settled”.
14 In my opinion, and examining the language used in the Agreement in its ordinary and natural sense, the closure of a financing
or re-financing transaction by the applicant was something different to its settlement and ultimate payment of commission to
the respondent by the relevant financial institution. In my view, the transaction, for the purposes of the Agreement, was to be
regarded as “closed”, when the client has entered into a contractual arrangement to proceed with the respondent’s wealth
creation system. This step is evidenced by the “Proceed Letter” contained in exhibit A3. It is clear from the terms of the
Agreement, that if the applicant “closed” a transaction, but the transaction did not settle and no bank commission was paid to
the respondent, that transaction would not be a “Paid Deal” entitling the applicant to commission payments. In my view, the
interpretation of item 5 in the Agreement in relation to “closed” is to be regarded as somewhat analogous to a real estate
transaction where the employed agent is the “effective cause of sale” for the purposes of being entitled to receive commission
payments.
15 I am also satisfied from the documentary evidence before the Commission, in particular exhibit R4, that the applicant was
remunerated at the rate of 30% of the fee paid by the client.
16 It is also significant to note in my view, the evidence of the applicant, which evidence I accept, that primarily his role was a
sales person, to secure the agreement of clients to proceed. He gave evidence of training given by the respondent in relation to
the selling of the respondent’s products. In my opinion, this is the context in which closure is to be regarded. That is the “sale”
is secured by the efforts of the employee. However, this is, as I have mentioned above, only the first stage of the total
transaction and all three stages must be completed before payment is due to an employee.
17 Adopting this construction of item 5 in the schedule to the Agreement, and having regard to all of the evidence before the
Commission, in my opinion the applicant “closed” a number of transactions, prior to the termination of his employment, which
subsequently became “Paid Deals” for the purposes of the Agreement. On all of the evidence, I am satisfied and I find that the
following transactions fall into this category, in respect of which the applicant is entitled to be paid by the respondent. Those
transactions, save for those actually paid, and some in respect of which it was common ground the respondent was not paid or
could not collect its fees, were in respect of clients Lloyd; Ireland; Rickman; Dillon; George; Woodman; Smallacombe;
Hender; and Boye/Vince.
18 Accordingly, the Commission being satisfied that the claims in respect of these transactions were entitlements due to the
applicant under his contract of employment with the respondent, in the total sum of $6,693.07. Given that this amount is less
than the balance of the applicant’s claim once adjusted for amounts already paid by the respondent, which sum is $7,123.39,
this amount will be ordered to be paid by the respondent to the applicant as a denied contractual benefit.
6
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JOHN DOUGLAS H. TERRY, APPLICANT
v.
CITY FINANCE PTY LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 13 DECEMBER 2002
FILE NO/S.
APPLICATION 181 OF 2002
CITATION NO.
2002 WAIRC 07211
_________________________________________________________________________________________________________
Result
Application granted in part. Order issued
Representation
Applicant
Mr J Terry
Respondent
Mr I Melotte
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Terry on his own behalf and Mr I Melotte on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the respondent pay to the applicant the sum of $6,693.07 as a denied contractual benefit less any amount payable to
the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid within 21 days of the
date of this order.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________

2002 WAIRC 07177
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KATHRYN THOMAS, APPLICANT
v.
PERTH OFFICE SYSTEMS PTY LTD T/A RICOH BUSINESS CENTRE, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY 10TH DECEMBER 2002
FILE NO.
APPLICATION 399 OF 2002
CITATION NO.
2002 WAIRC 07177
_________________________________________________________________________________________________________
Result
Dismissed for want of jurisdiction
Representation
Applicant
Mr K. Trainer appeared on behalf of the Applicant
Respondent
Mr G. Bull appeared on behalf of the Respondent
_________________________________________________________________________________________________________

1

2

3

4
5

6
7

Reasons for Decision
(Ex tempore)
The matter the subject of these proceedings arises from an application filed by Kathryn Thomas (the Applicant) in which she
claims that she was unfairly dismissed by Perth Office Systems Pty Ltd t/as Ricoh Business Centre (the Respondent). She
initially sought reinstatement but now seeks compensation.
This matter was first before the Commission in conference where it was not resolved. It was listed for hearing on 24th
September 2002. During that hearing it became clear to the Commission that the argument needed to be focussed to identify
fundamental issues for adjudication. From pages 78-82 of the transcript the Commission and the advocates debated the issue
about what the essential focus was.
At the end of that debate Mr Trainer, who appeared for the Applicant, was given the opportunity to take instructions as to
whether he wanted to proceed with the contention that there may have been a constructive dismissal. His response to the
Commission was as follows: “Commissioner I have taken instructions in respect of this matter and consistent with the evidence
that the Applicant has given all the way through she maintains the position she did not resign and therefore the issue of
constructive termination does not arise.”
The hearing was adjourned soon after and was reconvened on 20th November 2002 at which time the Commission heard from a
number of witnesses presented on behalf of the Respondent.
At that time Mr Bull made it clear that he was calling witnesses to simply prove as far as the Respondent was concerned, that
on the day in question not only did the Applicant tell the Managing Director she resigned she also told her personal staff and
conducted herself in a fashion that indicated that she had resigned.
The Commission heard evidence presented by witnesses on behalf of the Respondent, it then issued the following Reasons for
Decision in which it reached the conclusion that the Commission must dismiss the claim for want of jurisdiction.
What follows in paragraphs 8 to 19 is the edited Reasons For Decision delivered ex tempore on 20th November 2002.

178
8

9
10

11

12

13
14

15

16

17

18

19

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

In the exercise of its jurisdiction under section 29A of the Industrial Relations Act, 1979 (the Act), the Commission is to
determine the outcome of the application by assessment of the credibility of the evidence that it receives and weighing of that
evidence in order that it can, on the balance of probabilities, reach a conclusion about what happened. This is an inexact
science, but it is the best system that our law has devised in order that we can reach conclusions about disputes between
parties, and resolve their dispute.
The Applicant exercised her right to file the application. The matter has been exposed in debate. She had the opportunity to
give evidence, which she gave in a detailed manner. I will comment about that evidence later.
The Respondent has had the opportunity to answer that claim and to call its rebuttal evidence. I have had the opportunity of
seeing each of the witnesses give their evidence, observe them in the witness box, see their mannerisms and listen to the tone
of their speech. Listening and observing has allowed me to reach a position where I can arrive at conclusions about the value
that I place on that evidence.
The findings I make from the evidence are the determinant of this matter, because, if the Commission was to find that the
Applicant resigned then the jurisdiction under s.29(1)(b)(i) of the Act does not arise as she is not a person who was dismissed
from employment. The conditions precedent before access to the Commission is granted to an individual under s.29(1)(b)(i) is
that they were an employee and that they were dismissed. There is no doubt that the Applicant was an employee. It was not so
clear that she was dismissed.
I had the opportunity to listen to the Applicant. I have no doubt at all that she believes what she told the Commission to be the
truth of the events. I have no doubt about that at all. In that sense, she is a credible witness. She told the story as she believed it
to be true, under oath.
I also had the opportunity to listen to the principal of the Respondent, Christopher Anderson. I, too, think that he told the
Commission the truth as he understood it to be. His truth is different to the truth of the Applicant, though.
When the Commission is faced with two competing stories from people that are both credible and believable, then it must look
to other supporting evidence to corroborate or ascertain which story is the most likely to be true. I have heard from Miss De
Souza, Miss Hanna and Mr Weaver. None of them were present at the meeting between Mr Anderson and Miss Thomas, but
they all had a contemporary exposure to what happened at that meeting by Miss Thomas telling them about it immediately
after it concluded.
The witnesses were excluded from the courtroom and they gave their evidence without hearing what had been said in this
Commission before they entered it. The similarity between their stories is unmistakable and clear. They all say that the
Applicant told them she resigned and that over the weekend she was going to consider how long her notice would be.
When the Commission makes a decision of this matter, it has to decide on credibility of witnesses. Each of the three witnesses
that I have named appear to me to be truthful people. There was no reason revealed in either cross-examination or in their
demeanour in evidence in-chief which would indicate to me they have the slightest axe to grind with the Applicant. They came
here and told the truth of what they saw happened.
When I put all of this story together, the Applicant is a credible person and so is Mr Anderson. How do I conclude which story
is, on the balance of probabilities, most likely to be true? I must look to the supporting evidence and the evidence of three
people, Miss Hanna, Miss De Souza and Mr Weaver independently and overwhelmingly supports the contentions of Mr
Anderson.
I therefore find on the balance of probabilities that at the meeting on the 1st of February 2002, the Applicant did, in fact, resign
her position with the Respondent. Because she resigned, she has no standing under s.29(1)(b)(i) to bring the application. For
want of jurisdiction, the Commission must dismiss the claim and orders will issue accordingly.
In these circumstances there is no need for me to analyse the rest of the evidence that was presented by the Applicant.
_________

2002 WAIRC 07178
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KATHRYN THOMAS, APPLICANT
v.
PERTH OFFICE SYSTEMS PTY LTD T/A RICOH BUSINESS CENTRE, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 10th DECEMBER 2002
FILE NO.
APPLICATION 399 OF 2002
CITATION NO.
2002 WAIRC 07178
_________________________________________________________________________________________________________
Result
Dismissed for want of jurisdiction
_________________________________________________________________________________________________________
Order
HAVING heard Mr K. Trainer on behalf of the Applicant and Mr G. Bull on behalf of the Respondent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the application be, and is hereby dismissed for want of jurisdiction.
[L.S.]

(Sgd.) J. F. GREGOR,
Commissioner.
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CONFERENCES—Matters arising out of—
2002 WAIRC 07294
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COCKBURN CEMENT LIMITED, APPLICANT
v.
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS
AND WOODWORKERS’ UNION OF AUSTRALIA (WA BRANCH), RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 24 DECEMBER 2002
FILE NO.
C 265 OF 2002
CITATION NO.
2002 WAIRC 07294
Order
WHEREAS on 9th December 2002 Cockburn Cement Ltd (the Applicant) applied to the Commission for a conference pursuant to
s.44 of the Industrial Relations Act, 1979 (the Act); and
WHEREAS a conference was conducted on 12th December 2002 by the Commission at which time it was told that due to a change
in market conditions the Applicant required to achieve increased efficiency and productivity and reduce operational costs at its
Munster plant; and
WHEREAS the focus of those changes led to a review of the current production process including works structures for the purpose
of improving efficiency leading to a quality of workloads and to eliminate wastage; and
WHEREAS the Applicant has set about achieving the said improvements in efficiency by developing in consultation with its
workforce a matrix which would allow it to make selections of employees to be released across the five production shifts leading to
the formation of a resource services team within production; and
WHEREAS as the Commission understands the concept the proposed restructure will absorb all of the positions as currently extant
within the resources services team so that it does not anticipate there will be need to terminate any employee’s employment on the
basis of redundancy as a result of the proposed restructure; and
WHEREAS since March 2002 the Applicant has been conducting meetings with representatives of the workforce in production;
and
WHEREAS various meetings have occurred in April 2002 on six occasions and in May 2002 a summary of a proposal including a
schematic diagram was produced by the Applicant; and
WHEREAS in July 2002 a further memorandum to all production employees advised that the review of work practices would not
be completed by the end of June 2002 and the time frame was extended then to the end of August 2002; and
WHEREAS in October 2002 there were a further six meetings or contacts between members of the Applicant and representatives of
its workforce; and
WHEREAS on 29th October 2002 the CFMEU filed an application for a conference under s.44 of the Act and the said conference
was held before the Commission constituted on 6th November 2002 and as a result certain recommendations were made; and
WHEREAS since the proceeding on 6th November 2002 there have been further meetings between the parties which have not
resulted in an agreement to resolve the restructure of the production department; and
WHEREAS since this application was filed on 9th December 2002 the Commission has conducted four conferences including two
of which were held at the Applicant’s Munster plant; and
WHEREAS the Commission is aware that there were meetings held by the workforce on 23rd November 2002 to discuss resolution
of the dispute; and
WHEREAS the Commission has been advised verbally that the dispute still existed and therefore at the request of the parties
convened a report back conference be held on 24th December 2002; and
WHEREAS the Commission has heard from the parties at the said report back and has decided that with respect to industrial
matters and in accordance with its powers under s.44 that it should give directions and make such orders as will in its opinion
prevent the deterioration of industrial relations in effect of the matters in question until conciliation or arbitration has resolved that
matter; and
WHEREAS the Commission by virtue of the powers conferred on it by s.44(6)(bb) is empowered to give any direction or make any
order or declaration which the Commission is otherwise authorised to give under this Act; and
WHEREAS the Commissioner decided it should apply those powers to assist the parties in respect of the dispute between them; and
WHEREAS the Commission has decided that it should issue orders to that end which would include the following—
•
The Company will apply the matrix of criteria for selection of persons to positions in the resource services team as
described to the Commission at the conference conducted at the Applicant’s Munster plant on 19th December 2002 with
the addition of absence criterion.
•
The Commission will appoint a person or organisation pursuant to s.27(1)(i) of the Act to conduct a safety risk analysis of
the positions in the proposed resource services team.
•
Until the safety risk analysis is completed the work will continue in the same way as it has done to-date.
•
As soon as safety clearance are given the new resource services team will commence to operate.
•
In the meantime the Applicant is authorised to proceed with the selection and advise workers the positions to which they
will be allocated.
•
The Commission by this Order suspends any provision relating to status quo contained in the Cockburn Cement Limited
Award 1991 No. A14 of 1991.
•
The Commission will hear from the parties by way of report back on Monday 20th January 2003 at 2:30pm and work will
continue without any bans and limitations or stoppages until that date.
•
On 20th January 2003 the Commission will consider any anomaly concerning allocation of duties.
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NOW THEREFORE pursuant to the powers vested in it by s.44 of the Industrial Relations Act, 1979, the Commission, hereby
orders that—
1. The Company will apply the matrix of criteria for selection of persons to positions in the resource services team as
described to the Commission at the conference conducted at the Applicant’s Munster plant on 19th December 2002 with
the addition of absence criterion.
2. The Commission will appoint a person or organisation pursuant to s.27(1)(i) of the Act to conduct a safety risk analysis of
the positions in the proposed resource services team.
3. Until the safety risk analysis is completed the work will continue in the same way as it has done to-date.
4. As soon as safety clearance are given the new resource services team will commence to operate.
5. In the meantime the Applicant is authorised to proceed with the selection and advise workers the positions to which they
will be allocated.
6. The Commission by this Order suspends any provision relating to status quo contained in the Cockburn Cement Limited
Award 1991 No. A14 of 1991.
7. The Commission will hear from the parties by way of report back on Monday 20th January 2003 at 2:30pm and work will
continue without any bans and limitations or stoppages until that date.
8. On 20th January 2003 the Commission will consider any anomaly concerning allocation of duties.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________
2002 WAIRC 07312
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COCKBURN CEMENT LIMITED, APPLICANT
v.
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS , CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS
AND WOODWORKERS’ UNION OF AUSTRALIA (WA BRANCH), RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 30 DECEMBER 2002
FILE NO/S.
C 265 OF 2002
CITATION NO.
2002 WAIRC 07312
_________________________________________________________________________________________________________
Result
Order pursuant to s.27(1)(i)
_________________________________________________________________________________________________________
Order
WHEREAS ON 24TH December 2002 the Commission issued Orders, inter alia, that it will appoint a person or organisation
pursuant to s.27(1)(i) of the Industrial Relations Act 1979 to conduct a safety risk analysis of the positions in the proposed resource
services team; and
WHEREAS THE Commission has now decided to appoint Snowden Mining Industry Consultants Pty Ltd (Snowden) pursuant to
s.27(1)(i) to conduct the said safety risk analysis; and
WHEREAS BY THIS ORDER Snowden may enter upon any manufacturing, building or workshop on the site of Cockburn Cement
Limited (CCL), at Munster in Western Australia for the purpose of preparation of an independent report on a review and risk
management assessment relating to the rearrangement/reassignment of duties for workers working in and around kilns, SAG mills
and sintering plant; and
WHEREAS the scope of the work will include—
•
discussions with CCL management and staff;
•
a site inspection of the relevant operational areas at the CCL, at Munster in Western Australia;
•
completion of a safety review for these operational areas, in the context of operational practicality and viability;
•
completion of a safety risk management assessment according to AS/NZS 4360:1999, and accounting for likelihood and
consequences/impacts;
•
preparation of an independent report on the review and risk management assessment.
NOW THEREFORE pursuant to the powers vested in it under s.27(1)(i) of the Industrial Relations Act 1979 the Commission
hereby orders that—
1.
Snowden are appointed as an expert under s.27(1)(i) of the Act.
2.
Snowden is authorised to enter the premises of CCL, at Munster in Western Australia for the purpose
of conducting a safety risk analysis described in the citations hereto.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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PROCEDURAL DIRECTIONS AND ORDERS—
2002 WAIRC 07236
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ALLAN ROBERT MACDOUGALL, APPLICANT
v.
RECEIVABLES MANAGEMENT LTD , RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
TUESDAY, 17 DECEMBER 2002
FILE NO.
APPLICATION 815 OF 2002
CITATION NO.
2002 WAIRC 07236
_________________________________________________________________________________________________________
Result
Direction issued
Representation
Applicant
Mr D Schapper of Counsel
Respondent
Ms L Nickels of Counsel
_________________________________________________________________________________________________________
Direction
The Commission, having heard Mr D Schapper of counsel on behalf of the applicant and Ms L Nickels of counsel on behalf of the
respondent, and having determined that the following orders and directions were necessary and expedient for the just hearing and
determination of the matter, it is ordered and directed that the respondent provide for inspection by 31 January 2003 the following
documents as they relate to those clients signed up by the applicant—
1. For the period March 2001 to July 2002 inclusive invoices rendered by the respondent to those clients; and
2. For the period March 2001 to July 2002 inclusive the Client File Maintenance Reports for those clients.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
____________________
2002 WAIRC 07248
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRENNAN WADE MORRISON, APPLICANT
v.
VIVIAN ELLIS AT MELTHAM MOTORS, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
WEDNESDAY, 18 DECEMBER 2002
FILE NO/S.
APPLICATION 1181 OF 2002
CITATION NO.
2002 WAIRC 07248
_________________________________________________________________________________________________________
Result
Order issued
_________________________________________________________________________________________________________
Order
HAVING heard Mr L Edmonds (of Counsel) on behalf of the applicant and Mr O Moon on behalf of the respondent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—
THAT the name of the Respondent be amended to Richmere Holdings Pty Ltd trading as Meltham Motors Car Craft.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
____________________

PARTIES

CORAM
DATE
FILE NO/S.
CITATION NO.

2002 WAIRC 07302
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH AND THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
ABB AUSTRALIA PTY LTD, RESPONDENT
COMMISSIONER J F GREGOR
MONDAY 30 DECEMBER 2002
APPLICATION 1831 OF 2002
2002 WAIRC 07302
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_________________________________________________________________________________________________________
Result
Discontinued
_________________________________________________________________________________________________________
Order
WHEREAS on 5th November 2002 Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing, and Allied
Workers Union Of Australia, Engineering & Electrical Division, WA Branch; and The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers - Western Australian Branch applied to the Commission for an order pursuant to
s.42I of the Industrial Relations Act, 1979; and
WHEREAS on 11th November 2002 the Commission convened conciliation proceedings between the parties for 22nd November
2002 and the Applicant requested the conference be vacated pending further negotiations; and
WHEREAS on 16th December 2002 the Applicant filed a Notice of Discontinuance and the Commission decided to discontinue the
proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________

2002 WAIRC 07306
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE MANAGER RCR TOMLINSON PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY 30 DECEMBER 2002
FILE NO/S.
APPLICATION 1947 OF 2002
CITATION NO.
2002 WAIRC 07306
_________________________________________________________________________________________________________
Result
Discontinued
_________________________________________________________________________________________________________
Order
WHEREAS on 28th November 2002 The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union Of
Workers - Western Australian Branch applied to the Commission for an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 9th December 2002 the Commission convened conciliation proceedings between the parties for 19th December 2002;
and
WHEREAS on 17th December 2002 the Applicant sought leave to discontinue the application and vacate the conference for 19th
December 2002; and
WHEREAS the Applicant filed a Notice of Discontinuance on 20 December 2002 and the Commission decided to discontinue the
proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________

2002 WAIRC 07305
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE MANAGER RCR TOMLINSON PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY 30 DECEMBER 2002
FILE NO/S.
APPLICATION 1948 OF 2002
CITATION NO.
2002 WAIRC 07305
_________________________________________________________________________________________________________
Result
Discontinued
_________________________________________________________________________________________________________
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Order
WHEREAS on 28th November 2002 The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union Of
Workers - Western Australian Branch applied to the Commission for an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 9th December 2002 the Commission convened conciliation proceedings between the parties for 19th December 2002;
and
WHEREAS on 17th December 2002 the Applicant sought leave to discontinue the application and vacate the conference for 19th
December 2002; and
WHEREAS the Applicant filed a Notice of Discontinuance on 20 December 2002 and the Commission decided to discontinue the
proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

PUBLIC SERVICE APPEAL BOARD—
2002 WAIRC 07210
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF AGRICULTURE, RESPONDENT
CORAM
PUBLIC SERVICE APPEAL BOARD
CHAIRPERSON - COMMISSIONER P E SCOTT
DATE OF ORDER
THURSDAY, 12 DECEMBER 2002
FILE NO/S.
PSAB 15 OF 2002
CITATION NO.
2002 WAIRC 07210
_________________________________________________________________________________________________________
Result
Appeal to the Public Service Appeal Board withdrawn by leave
_________________________________________________________________________________________________________
Order
WHEREAS this is an appeal pursuant to section 80I the Industrial Relations Act 1979; and
WHEREAS on the 5th day of December 2002 the Appellant’s representative advised by email that it would seek to discontinue the
matter; and
WHEREAS on the 5th day of December 2002 the Respondent consented to the matter being withdrawn;
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act
1979, hereby orders—
THAT this appeal be, and is hereby withdrawn by leave.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
on behalf of the
Public Service Appeal Board.
____________________
2002 WAIRC 07194
AGAINST THE DECISION TO SUSPEND MADE ON 16/7/2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
STEPHEN KELLY, APPELLANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT
CORAM
PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT – CHAIRMAN
MS D ROBERTSON – BOARD MEMBER
MS G HUSK – BOARD MEMBER
DATE
THURSDAY, 12 DECEMBER 2002
FILE NO.
PSAB 12 OF 2002
CITATION NO.
2002 WAIRC 07194
_________________________________________________________________________________________________________
Result
Application for discovery dismissed
Representation
Appellant
Ms M in de Braekt
Respondent
Mr R Bathurst (of Counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
This is the unanimous decision of the Public Service Appeal Board (“the Board”).
On 20 September 2002, the Board dealt with an application for discovery in this matter and issued an order in that regard.
On 28 October 2002, the appellant filed a further application for “full discovery, production and inspection of documents”.
That application indicated that following the issuing of the order by the Board for discovery on 20 September 2002, the
appellant had attended the respondent’s premises for the purpose of examining documents which were produced but which
were not available for copying and was concerned as to the allegedly vague nature of those documents produced, which he
says did not answer many of the questions which the appellant has in respect of this matter. Immediately prior to the hearing of
the further application for discovery, the respondent has provided copies of those documents discovered, and they are before
the Board as Exhibit A.
The appellant says that there are issues of non compliance and they are appropriately dealt with by the Industrial Magistrate’s
4
Court. The appellant agrees that he seeks the Board to revisit a number of aspects of the previous application but argues that
this is permissible on account of new and different circumstances arising. These are said to make it just and fair to reconsider
this new information.
The submission of the appellant is that the documents which were provided do not allow the appellant to argue his case in the
5
substantive matter. The appellant says that the inspection of documents does not contain sufficient information to allow him to
properly challenge the respondent’s decision and to argue his case. There were only a few documents, none of them discloses
who gave the instruction to conduct the investigation and nothing describes how the investigation should be carried out and by
whom. The appellant argues that it is therefore very difficult to argue his case and to demonstrate that adherence to the
provisions of the Public Sector Management Act 1994 has not been carried out by the respondent.
Further, the appellant says that the respondent’s arguments regarding the security issues arising from the IIU report are not
6
valid and that an examination of that report would demonstrate this to be true.
Further, the appellant says that it is clear that an analysis of the facts would demonstrate whether or not the respondent went
7
beyond what was necessary to create a suspicion under s.81 of the Public Sector Management Act 1994, that the documents
provided do not allow the appellant to consider whether to discontinue or to raise issues which might cause the respondent to
reconsider its position and concede.
The respondent says that the documents which have been provided confirm the view it has previously taken that this has been a
8
preliminary investigation which does not relate to a decision which the Board has power to adjust pursuant to s.80I of the
Industrial Relations Act 1979.
The respondent says that discovery relates to the matters in issue. It has provided the relevant documents and if they are
9
inadequate it is not a deficiency in the documents, nor a deficiency in discovery, but that the documents do not support the
appellant’s case.
10 The respondent also says that there has been nothing put to demonstrate why the document which the Board decided on the last
occasion should not be made available to the appellant, being the IIU report, should now be made available. Accordingly there
is no requirement for that to be provided.
11 We have examined the documents provided during the course of the hearing (Exhibit A). Those documents are those which the
respondent says meet the discovery order issued by the Board on 20 September 2002. Having examined the documents
discovered, we are of the view that they go a considerable way to demonstrating the issues which the Board has already
determined were relevant i.e. the basis for and of the inquiry or investigation, the purpose to be achieved, and the nature of the
complaints against Mr Kelly. It is also arguable that they go to the question of who is to conduct the investigation.
12 We are not satisfied that there are other documents which the fresh application deals with, beyond matters which might be
appropriate for enforcement. This leaves the question of the issuing of an order for discovery of the IIU report. In its Reasons
for Decision of 23 September 2002, the Board said—
“11 We conclude that the issues identified as being the essence of the claim require that Mr Kelly, in order to properly
argue his case, needs to have discovery, production and inspection of those documents which deal with the
establishment of the inquiry or investigation of the allegations or complaints made against him. Those documents will
assist in examining the question of whether or not the inquiry or investigation entered into by the respondent is, as Mr
Kelly alleges, an investigation which ought be conducted within the terms of the PSM Act, but which he says is not
being applied; or whether the investigation is, as the respondent asserts, a preliminary one for the purpose of deciding
whether it has a suspicion upon which to enter into the disciplinary process set out in the PSM Act. We do not believe
that it is necessary for the report of the IIU to be made available to the appellant, as that report will not answer that
issue. The Documents dealing with the establishment of the inquiry or investigation should assist in identifying the
basis for and of the inquiry, the purpose to be achieved, how and by whom it is to be conducted and the nature of the
complaints against Mr Kelly.
12 Further, even if the IIU report were to assist in the identification of those matters, we believe that the issue of public
interest privilege may arise in respect of the report, as the nature and location of Mr Kelly’s employment involves
issues of security and offender management functions within the respondent’s operation. We also note that, if the
appellant’s claim is correct, then the disciplinary process is at a relatively early stage. No action, apart from the
alleged suspension of Mr Kelly for, according to the respondent, the purpose of enabling inquiries to be made in
respect of the complaints, has occurred. At this point, there is no finding against him. It may be that, should the
appellant be unsuccessful in his claim and the respondent undertake further inquiries or investigations as part of a
disciplinary process, whether or not it has to date, Mr Kelly may seek discovery of the IIU report for the purposes of
an appeal against any subsequent decision of the employer where that report is relevant. Such application would then
be considered in light of the prevailing circumstances.
13 We distinguish Mr Kelly’s current situation in this appeal from that which applied in Pauline Jane Bingham v
Director General, Department of Justice, PSAB 4 of 2002 (82 WAIG 2293) where the IIU report was the subject of
an order for discovery, production and inspection and where Ms Bingham’s employment was not related to security
and offender management functions of the respondent’s operation and in Ms Bingham’s case, the disciplinary process
had concluded, and was not at an early stage.
14 We are also of the view that any documents which relate to the decision that Mr Kelly not attend for work are
necessary to enable him to argue whether or not that decision constituted a suspension, and accordingly, whether the
suspension, if any, is in accordance with, or contrary to the PSM Act. Their discovery, production and inspection is
appropriate.
15 The respondent says that there are no documents which reveal whether Mr Kelly will be returned to his duties at
Casuarina Prison and we accept that advice.”
1
2
3
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The appellant’s submission on this point is that because the other documents do not satisfy his concerns, then the IIU report is
necessary. Nothing was put to the Board on this occasion which demonstrates that there is reason to change our mind in respect
of the provision of the IIU report. The issue of public interest privilege has not diminished or changed in respect of that report.
14 Further, the documents which were ordered to be discovered should have met the purpose. If they did not meet that purpose,
then that is either a matter of enforcement of the Order as to whether or not all of the documents have been provided, or it is
simply that the documents do not provide the answers the appellant seeks. Alternatively, the issues are not dealt with in
documentary form. Those are not problems with discovery but a problem of substance which discovery will not necessarily
resolve.
15 Accordingly, we are of the view that there is nothing further which the Board ought do in respect of discovery, nothing new of
substance has arisen which changes our views as to what was appropriate as ordered on 20 September 2002, and this
application for discovery ought be dismissed.
_________
2002 WAIRC 07202
AGAINST THE DECISION TO SUSPEND MADE ON 16/7/2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
STEPHEN KELLY, APPELLANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT
CORAM
PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT - CHAIRMAN
MS D ROBERTSON - BOARD MEMBER
MS G HUSK - BOARD MEMBER
DATE OF ORDER
THURSDAY, 12 DECEMBER 2002
FILE NO.
PSAB 12 OF 2002
CITATION NO.
2002 WAIRC 07202
_________________________________________________________________________________________________________
13

Result
Order for discovery dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Ms M in de Braekt on behalf of the Appellant and Mr R Bathurst (of Counsel) on behalf of the Respondent, the
Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—
THAT the application for full discovery, production and inspection of documents be and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
on behalf of the
Public Service Appeal Board.

NOTICES—Award/Agreement matters—

Application No. A 1 of 2003
APPLICATION FOR REGISTRATION OF AN AWARD
ENTITLED "HOME & COMMUNITY SERVICES ENROLLED NURSES (ALHMWU) AWARD 2003"
NOTICE is given that an application has been made to the Commission by the Australian Liquor, Hospitality & Miscellaneous
Workers Union, WA. Branch, under the Industrial Relations Act 1979 for the above Award.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.
3. SCOPE OF AWARD
This award shall apply to enrolled nurses engaged as employees in the State of Western Australia in the home and community care
area.
4. AREA OF OPERATION
This award shall apply to the activities of the parties and persons bound to this Award with respect to their operations throughout
Western Australia.
45. PARTIES TO THE AWARD
Home and Community Services Enrolled Nurses (ALHMWU) Award 2003
The following organisation shall be a party to third award;
Australian Hospitality Liquor Hospitality Miscellaneous Workers Union, Western Australia Branch.
46. RESPONDENTS
Silver Chain Nursing Association, 6 Sundercombe Street, Osborne Park 6017
A copy of the proposed Award may be inspected at my office, Level 16, 111 St George's Terrace, Perth.
J. SPURLING
Registrar
21 January 2003
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NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. A1 of 2003
APPLICATION FOR REGISTRATION OF AN INTERIM AWARD
ENTITLED "(ALHMWU) HOME AND COMMUNITY CARE ENROLLED NURSES INTERIM AWARD 2002"
NOTICE is given that an application has been made to the Commission by Australian Liquor, Hospitality & Miscellaneous
Workers Union, W.A. Branch under the Industrial Relations Act 1979 for the above Interim Award.
As far as relevant, those parts of the Interim Award which relate to scope, date and period of operation, parties bound and
respondents are published hereunder.
3 SCOPE OF AWARD
This award shall apply to all enrolled nurses employed by the employer in the State of Western Australia in the home and
community care area.
4 DATE AND PERIOD OF OPERATION
The term of this Award shall be for a period of one year as from the beginning of the first pay period commencing after 10 January
2003.
30 PARTIES TO THE AWARD
The following organisation will be a party to this award:
Australian Hospitality Liquor Hospitality Miscellaneous Workers Union, Western Australian Branch
31 RESPONDENTS
Silver Chain Nursing Association

6 Sundercombe Street
Osborne Park 6017

A copy of the proposed Interim Award may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J.A. SPURLING,
Registrar.
22 January 2003.
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SCOTT J (PRESIDING JUDGE): This is an appeal against the decision of the Commission in Court Session delivered on
12 February 2002 and published at 82 WAIG 544.
In its decision the Commission in Court Session agreed to issue an award to cover the employees of the appellant. The award
terms were substantially similar to the terms of an agreement between the respondent and Burswood Resort (Management) Ltd
(“BRM”) (“the 2001 agreement”) registered in the WA Industrial Commission on 24 August 2001 (AG169 of 2001). There are
minor differences between that agreement and the award which will be discussed later in the course of these reasons.
The grounds of appeal are—
“1.
There was a miscarriage of the discretion to make an award in that the Commission in Court Session
relied upon findings that—
(a)
a reason for creation of the appellant was to reduce the terms and conditions of
employment from those in an industrial agreement that another employer, Burswood Resort
(Management) Limited (“BRML”), had agreed with the Respondent;
(b)
a reason for creation of the appellant was for BRML to avoid its legal obligations under the
industrial agreement;
(c)
the appellant was the agent of BRML, when—
(i)
there was no, or no sufficient, evidence to support such findings;
(ii)
the finding in (c) above was, of itself, an insufficient and improper basis for the
exercise of the discretion.
2.
The Commission in Court Session—
(a)
failed to properly exercise its jurisdiction;
(b)
alternatively, failed to exercise, or to properly exercise, any discretion to make an award
pursuant to Principle 10 of the Wage Fixing Principles,
in that it purported to rely upon Principle 10 without making any, or any proper, findings necessary for
the application of Principle 10.”
The history of this matter is of importance. Prior to the creation of the present appellant staff employed at the Burswood
Casino who worked in the food and beverage and bar operations were employed by BRM. That company and the present
respondent had been involved in a number of industrial disputes which ultimately led to the 2001 agreement being concluded
between BRM and the respondent. The 2001 agreement was registered in the Industrial Commission on 24 August 2001. That
agreement provided the employees of BRM with wages and conditions that were in excess of those normally applicable to
workers in the same industry governed by the provisions of the Restaurant, Tearoom and Catering Workers’ Award of
1979 (“RTC Award”).

5

The present appellant, Burswood Catering and Entertainment Pty Ltd (“BCE”), was registered on 20 September 2001, just less
than a month after the agreement between BRML and the present respondent was registered.

6

The reasons for the incorporation of the appellant are important. By a minute, which is undated, but which evidence establishes
was prepared on 13 September 2001, Mr John Schaap (“Mr Schaap”) and Mr Michael Egan (“Mr Egan”), the managing
director and company secretary of Burswood Ltd, said—
“BURSWOOD LIMITED
REFERENCE: 4.0 - STRATEGIC MATTERS
ITEM 4.3 - CORPORATE STRUCTURE
Introduction
It has been recognised that catering and entertainment services have the potential to become a significant
operation in their own right, both within and outside the Resort. This may include increasing the exposure of our
current and new facilities and extending the operations into provision of external services. The purpose of this
paper is to identify how the corporate structure can accommodate this strategic objective.
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Current Corporate Structure
The current corporate structure of Burswood Limited does not need to be detailed here other than to identify that
Burswood Nominees has two major wholly owned subsidiaries’ namely Burswood Resort (Management) Limited
and Burswood Hotel Proprietary Limited.
Burswood Resort (Management) Limited’s primary business function is the operation of the Casino which is the
main revenue source for Burswood Nominees. It also currently has responsibility for managing the Hotel.
Burswood Hotel Proprietary Limited is the entity which provides labour to the Hotel and ancillary components
and is closely linked to the proposed joint venture with Six Continents Hotels and Resorts (Australia) Proprietary
Limited to increase the exposure of Burswood internationally and to appeal to a more diverse clientele.
Proposed Corporate Structure
Given the new and exciting opportunities available to Burswood, it is important to recognise catering and
entertainment as a core business function. For this purpose, it is proposed to place employees working in the
newly developed facilities under a new corporate entity whose main business function is the provision of catering
and entertainment services.
The major responsibility of the new entity will be to expand Burswood’s catering and entertainment services
within the Resort and externally as market opportunities arise. Our competitors will not only include other
Casinos and Hotels but Restaurants, Cafes, Fast Food outlets and Catering Contractors. This competition is
significantly different to that faced by Burswood Resort (Management) Limited and Burswood Hotel Proprietary
Limited and offers the potential for external contracting of quality catering and entertainment services.
Strengths
Focussing on catering and entertainment operations as a core business function will allow significant growth into
areas which would be otherwise limited through the Hotel or Casino business structure. The ability to achieve
economies of scale, sharing of common resources, skills, knowledge, plant and equipment is possible as well as
the marketing benefits of presenting a specialised catering and entertainment company - particularly should
external market opportunities arise.
The current corporate structure clearly identifies the Casino as being the core function of Burswood Resort
(Management) Limited and the Hotel as the core function of Burswood Hotel Proprietary Limited. The proposed
structure is consistent with this ideology and corporate culture, as well as focussing management and staff on
driving the business of catering and entertainment.
Opportunities
The market opportunities for a dynamic, specialised catering and entertainment company with a five-star
background are outstanding. Catering Contractors are facing new and expanded opportunities as many businesses
outsource non-core business activities, which have previously been provided in-house. This external focus is a
completely new direction for Burswood and is closely connected to the need for an individually identifiable
corporate structure.
With the Resort, the opportunities to increase Burswood’s exposure to catering and entertainment can be
identified in the strategic goals of the redevelopment project. Opportunities include increasing revenue from
conventions, functions and the use of the Grand Ballroom, and general attraction to the Resort can be capitalised
and expanded by the catering and entertainment company.
Existing staff members of both Burswood Resort (Management) Limited and Burswood Hotel Proprietary
Limited will not be affected by the new company. Their employment contracts will remain with their current
respective employer and they will still perform the same duties in the same areas. However this will not be the
case if employees are engaged by the new Company.
There will be no effect on current Food and Beverage outlets at this time, which will continue to be operated by
the relevant subsidiary of Burswood Nominees.
Common Corporate Services
The provision of corporate services including Human Resources, Finance, IT, Legal, Marketing and Maintenance
should continue to be provided by Burswood Resort (Management) Limited in a similar manner to those
arrangements already provided to Burswood Hotel Proprietary Limited. This will avoid costly duplication of
resources and fully utilise the skills and knowledge of existing professionals.
Recommendation
It is recommended that a specialised catering and entertainment company be formed to optimise and achieve our
strategic and corporate objectives and that the specialism of the Company be reflected in its name.
John Schaap
Michael Egan
Managing Director
Company Secretary”
7

Much attention in the course of the hearing of this appeal focused upon the paragraph under the heading “Opportunities” which
refers to the fact that existing staff members of BRM and a further company in the Burswood Group, Burswood Hotel Pty Ltd,
will not be affected by the new company. It is said in the memo that those employees will remain with their current respective
employer and will still perform the same duties in the same areas. However, that is said not to be the case, if the employees are
engaged by the new company.

8

For reasons that I will come to, that paragraph clearly disclosed an error, at least insofar as it related to a number of restaurants
at the Burswood complex which were closed down following the creation of BCE. It is also accepted that the memo was in
error to the extent that it said that there would be no effect on current food and beverage outlets. That was an error because it
was known that a number of restaurants would be closed as a result of a redevelopment which was proposed.

9

The proposed redevelopment was substantial, costing $96,000,000. The redevelopment created a large new eating area within
the casino complex. As a consequence of the creation of the new eating area, a number of the existing restaurants were closed
and the employees made redundant. The employees previously employed in those restaurants by BRM were then offered new
positions with BCE. The positions with BCE, however, were not covered by the 2001 agreement and were offered either on the
basis of Australian Workplace Agreements (AWA) or on the terms of the RTC award. In either event, it is common ground
that the terms and conditions of employment for the employees of BCE were less than the negotiated terms of the
2001 agreement.
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10 On the findings of the Commission in Court Session, the former employees of BRM who were made redundant were given a
choice to remain with BRM in another capacity, or to take employment with BCE. Those who remained with BRM in another
capacity, were to retain their current terms and conditions of employment. Those who accepted employment with BCE, were to
be employed either under the terms and conditions of the RTC award, or under the AWA, both of which provided terms and
conditions of employment less than those provided in the industrial agreement governing the employees of BRM.
11 The findings of the Commission in Court Session were that 113 employees of BRM were given that choice. Approximately
74 employees opted for employment with BCE and two of those chose to be employed on the RTC award. The balance chose
to be employed under the AWA. BCE also employed further staff from external sources and at the date of the hearing in the
Commission in Court Session employed 284 employees, of whom 260 were employed on the AWA and the remaining
24 employed under the RTC award.
12 Because of the history of this matter, and the inequality between workers at the Burswood Casino governed by the
2001 agreement and those workers employed on the lesser conditions under the RTC award or under the AWA, the respondent
lodged an application with the Western Australian Industrial Commission for an award reflecting the terms of the
2001 agreement. The purpose of seeking the award in those terms was to avoid any discrepancy in terms of employment
between employees the subject of the 2001 agreement still employed by BRM, and employees doing equivalent work for the
appellant who would otherwise receive lesser remuneration and less advantageous terms of employment.
13 There were some minor provisions in the award which did not reflect the terms of the 2001 agreement, but those discrepancies
were not material for the purposes of this appeal. Suffice it to say that the terms of the award sought, substantially reflected the
terms of the 2001 agreement.
14 The Commission at first instance agreed to the issue of the award called the “Burswood Catering and Entertainment Pty Ltd
employees award 2001”. The appellant appealed against the decision to issue the award to the Commission in Court Session
which dismissed the appeal. The appellant has appealed to this Court. The grounds of appeal are set out earlier in these
reasons.
15 Central to the first ground of appeal is the contention that findings made by the Commission in Court Session by way of
inference from the proven facts were not open. In particular, the appellant challenges the findings at pars 40 and 41 of the
reasons of the Commission in Court Session—
“40.
We think a distinction is to be drawn between a contractor which is a business in its own right separate
from the Burswood group and BCE, at least for the purposes of work performed within the Resort. Had
a decision been taken to contract out the food and beverage work performed by BRML to a totally
external catering contractor, then there would be a parallel between that and what occurred in relation to
the cleaning and laundry examples referred to in the evidence. On the evidence before us, we have not
been able to conclude that BCE is a catering contractor distinct from the Burswood group of companies.
41.
Therefore, the decision to have BCE employ staff to do work previously performed by employees of
BRML within the Resort has merely reduced the terms and conditions of employment payable for that
work. Burswood Limited is effectively contracting to itself. We consider that that has resulted in an
inequity. That inequity arises for a number of reasons. One month before the registration of BCE,
BRML signed an industrial agreement with the Union which prescribed terms and conditions of
employment for BRML employees doing catering and entertainment work. One month after that
signing, BCE was created with the intent that BRML would cease to provide catering and entertainment
staff to a number of facilities and staff for those facilities would then be supplied by the newly created
BCE on reduced terms and conditions of employment. The formal process of making 113 BRML
employees redundant (a number which included 5 staff from the canteen) and giving those employees
the alternatives of remaining with BRML in another capacity or applying for jobs with BCE at a lower
rate of wage was a mechanism for reducing the terms and conditions of employment for the supplying
of food and beverage services to the new facilities. Had that not been done, the staff providing those
services who were not on workplace agreements or AWA’s would have received the terms and
conditions of employment of the 2001 agreement.”
16 Counsel for the appellant contends that these findings by the Commission in Court Session are findings that BCE was created
for a prohibited or improper reason, namely, to avoid having to meet the terms and conditions of employment in the
2001 agreement. It is contended that this inference is not open as a matter of law and that, in any event, it is a finding of such
gravity that it should not be made unless the evidence was such as to justify such an inference based on the seriousness of the
allegation: Briginshaw v Briginshaw (1938) 60 CLR 336.
17 Counsel for the appellant contends that the finding by the Commission in Court Session of an improper purpose in the creation
of BCE, was an inference which should not be lightly drawn. In Greater Dandenong City Council v Australian Municipal
Clerical and Services Union [2001] FCA 349 Merkel J said at [164] - [165]—
“It is also appropriate to observe that common sense answers in determining the reason for engaging in conduct,
as with causation issues, can differ according to the purpose for which the question is asked: see Environment
Agency v Empress Car Co (Abertillery) Ltd [1999] 2 AC 22 at 29 per Lord Hoffman and J & G Knowles and
Associates Pty Ltd v Commissioner of Taxation (2000) 96 FCR 402 at [26] - [27]. In the present case, if the
dismissed Council employees were asked the reason for their dismissal, they could understandably say it was
because they did not agree to reduce their Award or Agreement entitlements. On the other hand, the Council
could understandably say it was because of Silver Circle’s lower price. As was pointed out in J & G Knowles at
[27], the answer to the question can be assisted by having regard to the purposes or object of the statutory
provision under which question arises. In that regard, as explained earlier, the object of the sections in question in
the present case is to protect employees’ freedom of association by protecting them from discrimination by reason
of their entitlements under an industrial instrument or order.”
18 [165]—
“Further, the cases demonstrate that s 298K is not concerned with the cause of the prejudicial conduct. Rather, it
is concerned with the employer’s reason or reasons for engaging in that conduct. Thus, there can be a significant
difference between the employer’s subjective reason for engaging in prejudicial conduct and the objective
circumstances that led to the employer engaging in the conduct. Where the employer’s reason is inability to pay
the award entitlement, the conduct will not breach s 298K(1) because the circumstance that led to the employer
engaging in that conduct was the employees’ increased award entitlements.”
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19 Merkel J went on to consider the drawing of the inferences in that case and said at [168]—
“In my view the proper inferences to be drawn from the primary facts found by the primary judge are that an
operative reason for the Council’s resolution to accept Silver Circle’s tender was its lower price and that a
circumstance that led to it accepting the lower price was the higher Award and Agreement entitlements of the
HACC employees. While the higher entitlements may be causally linked to the Council’s acceptance of the Silver
Circle tender, the evidence does not support the primary judge’s conclusion that they were an operative reason for
the Council’s acceptance of the tender. No councillor or Council document stated that the entitlements were a
reason for the Council’s acceptance. The inference drawn by the primary judge to the contrary was based on an
approach that, erroneously, failed to distinguish between the operative reason for the Council acting and the
circumstances that led to the price of the in-house bid being higher than the price of the Silver Circle bid. The fact
that the councillors were aware of, or considered, those circumstances does not make them a reason for their
decision. This is not a case of a Council not being prepared to pay Award or Agreement entitlements or seeking to
discriminate against its employees by reason of those entitlements. Rather, it is a case of a Council, that is
required by law to engage in a competitive tendering process, accepting the most competitive tender which met
the objective criteria it specified.”
20 Turning then to the facts which it is contended justified the inference drawn by the Commission in Court Session at [40 and
41], the following primary facts appear to be the basis from which the inference was drawn—
1.
The fact that BCE was incorporated less than a month after the conclusion of the 2001 agreement.
2.
The fact that relevant BRM staff were then made redundant.
3.
The fact that BRM staff were offered employment either with BCE on reduced terms or to
continue with BRM, but in different employment.
4.
The fact that existing employees of BRM were offered what was effectively the same work for
BCE but at lesser remuneration.
5.
The fact that when BCE was incorporated (as I have said, something less than one month after the
2001 agreement was finalised) the respondent was not told of its creation or its purpose.
6.
On 9 August 2001, after the 2001 agreement was in the process of finalisation, representatives of
BRM indicated that they wished to forge a better relationship with the respondent without telling
the respondent of the plans for the incorporation of a function of BCE.
21 The appellant contends that other competing factors should have been taken into account in determining whether or not an
inference should be drawn. In particular, it is said that the memo from Mr Schaap, reproduced earlier in these reasons,
indicates that BCE was being incorporated for a legitimate reason, namely, to extend the existing catering facilities outside the
boundaries of the resort and into the public domain. That required BCE to be competitive with other caterers, which it could
not do if its employees were governed by the 2001 agreement.
22 On this ground of appeal I would, finally, refer to the submission by counsel for the appellant that the findings of the
Commission in Court Session amount to a finding of conspiracy to subvert the effect of the 2001 agreement. In that respect, it
is important to note that nowhere in the reasons of the Commission in Court Session is there any reference to a conspiracy to
defeat the effect of the 2001 agreement, nor is there any specific finding of moral delinquency, grave or otherwise, concerning
the creation of BCE. At its highest, the inference drawn by the Commission in Court Session was that the creation of BCE was
to reduce the terms and conditions of staff employed in the new facilities so as to have a wage structure comparable to catering
services performed outside the resort. Those findings, in my view, fall well short of a finding that there was either an unlawful
conspiracy or moral delinquency of the kind submitted by the appellant.
23 The next aspect of this ground of appeal relates to the way in which BCE was to operate. By a labour hire agreement dated
31 December 2001, BCE agreed to provide personnel to BRM in accordance with the terms of a written agreement. Amongst
the terms and conditions of that agreement it is provided—
“4.
Rates
For the first 12 months of the term, in consideration of the provision of the personnel, BRML agrees to
pay to BCE the relevant rates and all other costs as determined by the Restaurant, Tearoom and
Catering Workers Award 1978, BCE Australian Workplace Agreement or other industrial instrument.”
24 In my view, it is clear from that provision of the agreement that it was intended that BCE would pay its employees on the
lesser terms and conditions of the RTC award or AWA agreements and provide employees to BRM on the same basis. The
effect of that agreement was that employees provided to BRM by BCE would not be governed by the 2001 agreement and,
therefore, would be employed on less advantageous terms and conditions. The terms of the labour hire agreement would
indicate that BCE was to provide labour to BRM at cost so that the provision of labour would not produce any profit to BCE.
Again, in my view, this arrangement was of significance in determining whether the drawing of the inference, to which this
ground of appeal refers, was open as a matter of law.
25 A second agreement was also entered into between BCE and BRM for the provision of corporate services by BRM to BCE.
Recitals A and B of the Corporate Services Agreement provide—
“Recitals
A
BRML conducts human resources, finance, information technology, legal, marketing,
maintenance, management and other general corporate services (the services) for companies
within Burswood group. Such an arrangement ensures the most economic use of resources
within the Burswood group.
B
BCE, a member of the Burswood group, wishes to appoint BRML to provide the services to
BCE on the terms and conditions of this agreement, and BRML accepts such appointment
on these terms.”
26 From the terms of the Corporate Services Agreement it is apparent that BRM was to carry out all of the corporate services for
BCE. The consideration for the provision of those services is contained in cl 1.4 of the agreement—
“1.4
Consideration
BRML will provide the Services to BCE in consideration for labour services separately provided by
BCE to BRML and in consideration of the payment of a quarterly fee to BRML by BCE which equates
to BRML’s costs of providing the Services.”
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27 An analysis of the Corporate Services Agreement indicates that the provision of these services was intended to be costs neutral
to BCE. Accordingly, from the agreements referred to, there is no basis upon which BCE was to have an independent income
or profit apart from any outsourced work obtained in the open market. In other words, the terms of these agreements were such
that the only profit to be derived from BCE would come from catering services performed by BCE in the open market.
28 One of those events for which BCE catered was known as the “Big Day Out” (“BDO”), and the evidence before the
Commission in Court Session from Philip Anthony Thow was that even with a cost structure based on the RTC award, it
would be difficult for BCE to make a profit.
29 The evidence also indicated that the funding for payment by BCE to BRM for the services provided under the service
agreement would be by way of a loan from another company in the Burswood group. The evidence was that such a loan and
payments from BCE to BRM were merely internal paper transfers.
30 All of the facts of the matter had to be taken into account by the Commission in Court Session in determining whether to draw
the inferences in pars 40, 41 and 48 of the reasons of the Commission in Court Session. Particularly at par 48, the Commission
in Court Session held—
48.
The evidence, therefore shows that a reason to create BCE was indeed, as the Union has alleged, to
reduce the terms and conditions of employment of staff providing food and beverage services in at least
the new facilities and to have a wage structure comparable to catering contractors for work performed
outside the Resort. However, we do not accept that the evidence supports the action taken to reduce the
terms and conditions of employment of staff providing food and beverage services in at least the new
facilities in the way that it happened. As the Union points out, no direct evidence was given in the
proceedings as to the reason why BCE was created. Ms Dramatis testified that on 29 August 2001 she
met with the managing director of the group of companies, Mr Schaap who informed her that he was
considering setting up a new company to provide catering and entertainment services. Ms Dramatis says
that Mr Schaap had previously discussed with her and others at various management meetings that he
wished to expand the role of catering and entertainment beyond the Resort.”
31 In my view, taking all of the evidence into account, the conclusion reached by the Commission in Court Session in pars 41,
42 and 48 of the reasons were conclusions properly open on the evidence. In my view, the Commission in Court Session
appreciated the serious nature of the inference that it was asked to draw and did not apply the wrong test in law in drawing
such inference.
32 I then turn to the second ground of appeal. The second ground of appeal, set out earlier in these reasons, is directed towards
what is said to be the Commission’s failure in making the new award to properly apply wage fixing Principle 10.
33 Wage fixing Principle 10 is contained in a general order of the Western Australian Industrial Relations Commission in the
matter of (Commission’s Own Motion) v The Minister for Labour Relations [2001] WAIRC 03333. That principle relevantly
provides—
“10.
Making or Varying an Award or issuing an Order which has the effect of varying wages or
conditions above or below the safety net
An application or reference for a variation in wages or conditions above or below the safety net will be
referred to the Chief Commissioner for determination by the Commission in Court Session.
A party seeking such a claim must support it with material justifying—
•
why the matter has not been progressed and/or finalised pursuant to s 41 of the Act;
•
why the matter has not been pursued under any other Principle set out in this Statement; and
•
how in the discharge of its statutory function to consider varying above or below the safety
net the Commission should take into account, to the extent that it is relevant, each of the
matters identified in section 26 of the Act.
Provided that where parties to a single enterprise specific award apply to vary the award by consent or
consent to a replacement award to give effect to structural efficiency initiatives or productivity based
arrangements the Chief Commissioner may allocate the matter to a single Commissioner.”
34 As this ground of appeal was developed, counsel for the appellant contended that the Commission in Court Session was in
error in examining the matter by lifting the corporate veil of BCE and looking at the corporate structure of the corporate
divisions of the companies in the Burswood group. The Commission in Court Session dealt with that aspect of the matter at
[53] under the heading “Lifting the Corporate Veil - General Principles” as follows—
“53
Upon corporation a company is a separate legal entity from its members and controllers: Salomon v
Salomon & Co Ltd [1987] AC 22. Where it is contended that the setting up and conduct of a company is
an abuse of the privilege of incorporation a court or tribunal may ignore the corporate structure.
However, there are few Australian cases where the veil has been lifted. Courts and tribunals are
reluctant to lift the corporate veil and do so in three circumstances—
(a)
When a particular law requires it to be done;
(b)
When it can be established that the company is an agent of its controllers;
(c)
When the court is satisfied that the company has been created as “mere façade” or “sham”
to conceal the true facts.”
35 The Commission in Court Session referred to Dennis Wilcox Pty Ltd v Federal Commissioner of Taxation (1988) 79 ALR
267 at 274 in relation to the question of agency and, more importantly, to Smith Stone and Knight Ltd v Birmingham
Corporation [1939] 4 All ER 116 and the judgment of Atkinson J at 121—
“The first point was: Were the profits treated as the profits of the company? - when I say ‘the company’ I mean
the parent company - secondly, were the persons conducting the business appointed by the parent company?
Thirdly, was the company the head and the brain of the trading venture? Fourthly, did the company govern the
adventure, decide what should be done and what capital should be embarked on the venture? Fifthly, did the
company make the profits by its skill and direction? Sixthly, was the company in effectual and constant control?
Now if the judgments in those cases are analysed, it will be found that all those matters were deemed relevant for
consideration in determining the main question and it seems to me that every one of those questions must be
answered in favour of the claimants. Indeed, if ever one company can be said to be the agent or employee, or tool
or simulacrum of another, I think the Waste company was in this case a legal entity, because that is all it was.
There was nothing to prevent the claimants at any moment saying: ‘We will carry on this business in our own
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name.’ They had but to paint out the Waste company’s name on the premises, change the it business paper and
form, and the thing would have been done. I am satisfied that the business belonged to the claimants; they were,
in my view, the real occupiers of the premises.”
The Commission in Court Session identified similar factors in this case.
The Commission in Court Session also referred to DHN Food Distributors Ltd v London Borough Council Tower Hamlets
[1976] 1 WLR 852, a case in which the corporate veil was lifted where there were no circumstances in which it could be said
that three companies operated differently to the ordinary relationship of parent and fully owned and controlled subsidiaries.
The Commission in Court Session also referred to Spreag v Paeson (1990) 94 ALR 679 where the English decision of Smith
Stone and Knight (supra) was followed. However, in Briggs v James Hardie & Co Pty Ltd (1989) 16 NSWLR 549
Rogers AJA said at 577—
“As the law presently stands, in my view the proposition advanced by the plaintiff that the corporate veil may be
pierced where one company exercises complete dominion and control over another is entirely too simplistic. The
law pays scant regard to the commercial reality that every holding company has the potential and, more often than
not, in fact, does, exercise complete control over a subsidiary.”
In the same judgment Rogers AJA further said at 575 to 576—
“There are some propositions that may safely be accepted. Thus, the potential only to exercise control over the
subsidiary is insufficient. The exercise, in fact, of some control over the subsidiary is insufficient. Thereafter, one
enters the uncertain. As was said in the United States of America in 1905 in United States v Milwaukee
Refrigerator Transit Co 142F 247 (1905) at 255—
‘If any general rule can be laid down … it is that a corporation will be looked upon as a legal entity as a general
rule, and until sufficient reason to the contrary appears; but when the notion of legal entity is used to defeat
public convenience, justify wrong, protect fraud or defend crime, the law will regard the corporation as an
association of persons.’”
The Commission in Court Session also relied upon the passage in Forward’s Principle of Corporation Law at 4.370 in coming
to the conclusion that in this case the corporate veil should be lifted. In its conclusions, the issue, the Commission in Court
Session said—
“[68]
Having considered all of the evidence it [sic it is] our view that the corporate veil should be lifted. If the
question set out by Atkinson J (in Smith, Stone and Knight) are asked, it is apparent from the
uncontradicted evidence set out above that each question must be answered in the affirmative. BCE
plainly has not [sic] resources of its own. In relation to the internal labour hire arrangements, the
structure of that arrangement cannot be described as a contract to effect a transfer of ‘business’ of
BRML in the sense of a [sic] obligation contracted to carry out a commercial enterprise as a going
concern.”
In my view, it cannot be said that, taking all of the matters into account, the Commission in Court Session was in error in
looking behind the corporate veil and determining that BCE was an agent of BRM. Indeed, in my view, that conclusion was
inevitable.
The ultimate issue then was whether in the making of a new award based upon that reasoning the Commission in Court Session
was in error. In assessing that submission, it must, of course, be accepted that the provisions of the award were such that if it
applied to all work by all employees of BCE, BCE would not be competitive with other companies in the catering industry and
so would have difficulty competing with outside companies where the employees were governed by the RTC award. On the
other hand, the new award granted to the employees of BCE terms and conditions which were over and above those enjoyed by
other employees in the same industry governed by the RTC award. That situation was, however, allowed for by the terms of
the award.
In my view, the Commission in Court Session was not in error in concluding that there was no breach of wage fixing
Principle 10 in all the circumstances of this case. The terms of the award expressly excluded work done in competition with
outside catering contractors. In that respect, the Commission in Court Session said at—
“[74]
Our acceptance of the evidence [at 45 above] that for BCE to be competitive with outside catering
contractors it must have a cost structure no greater than the cost structure of its competitors and that
BCE does not have competitors within the resort leads us to conclude that the award to issue will
necessarily be limited in its scope to persons whose major and substantial employment is for the
purpose of providing food, beverage and entertainment services to the Resort. We recognise the
difficulties referred to by BCE, especially at pages 299 - 301 of the transcript.
[75]
BCE proposes that its employees may spend a number of hours on a particular day working at the
Resort in work which may be directly related to facilities at the Resort or may be work related to the
preparation of food for an external event. Employees may then go and work at the external event for
some hours and return to the Resort.
[76]
On the evidence before us of the Big Day Out and the Swan Bells we conclude that the events for which
BCE will tender may be events which last no more than a day or part of a day. We propose therefore
that the ‘major and substantial’ test be by reference to each day such that the award would cover
employees of BCE whose major and substantial employment on any day is performed within the Resort
for the purpose of providing food, beverage and entertainment services to the Resort. In doing so we
have not ignored the administrative issues to which Mr Blyth properly referred. However, in balancing
those administrative issues with the decision to remedy the inequity we have found, we consider the
merits favour the above proposal.”
Finally, in deciding to issue a new award, the Commission in Court Session said at [69]—
“The remedying of the inequity necessarily requires that the award contain the terms and conditions of employment of the
agreement recently entered into by BRML. However, it is for the purpose of remedying the inequity and not for the purpose of
flowing on to an unwilling employer the terms of an industrial agreement. BRML, as a wholly owned subsidiary of Burswood
Ltd had been willing to accept the terms of the 2001 agreement for that work no more than two months earlier.”
In my view, in coming to that conclusion, the Commission in Court Session was entirely justified on all of the facts and
circumstances of this case. To have allowed the BCE employees to remain employed under the RTC award or on AWA
agreements would have created significant inequities between those employees and the employees of BRM governed by the
2001 agreement. The Commission in Court Session was anxious to avoid that anomaly and, in my view, in making the award
the Commission in Court Session reached an appropriate conclusion.

208

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

45 I would dismiss this appeal.
46 PARKER J: I agree that this appeal should be dismissed for the reasons given by the Presiding Judge.
47 HASLUCK J: I agree with the reasons for judgment of the Presiding Judge and to the orders proposed. There is nothing I wish
to add.
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1 SCOTT J: The respondent to this appeal lodged an application before the Commission in Court Session for a new award to
apply to employees of the appellant.
2 The appellant had been a party to an industrial agreement with the respondent known as the “Burswood International Resort
Casino Employees Industrial Agreement 2001” (“the 2001 agreement”). That agreement expired on 30 June 2002.
3 The application for a new award to replace the 2001 agreement bears a date stamp of the Western Australian Industrial
Commission of 10 July 2002, that is, 10 days after the expiry of the 2001 agreement.
4 In the new award the respondent seeks conditions similar to the 2001 agreement, but with a number of minor additions,
including increases to the rates of pay and journey cover.
5 The proposed new award was to replace an earlier award called the “Burswood Island Resort Employees Award” and the
2001 agreement. The new award was to commence from the first pay period after 1 July 2002.
6 In the Commission in Court Session the appellant contended that the Court had no jurisdiction to determine the application
because the 2001 agreement remained in force. It was submitted that there was no “industrial matter” within the meaning of
that term in s 29(1)(a) of the Industrial Relations Act 1979 (“the Industrial Relations Act”) which could be referred to the
Commission for determination. The appellant’s contentions in that regard will become apparent in the course of these reasons.
7 The Commission in Court Session, in reasons delivered on Wednesday, 28 August 2002, determined that there was jurisdiction
and that the Commission had power to arbitrate and to make the award sought if the circumstances justified that course.
8 The appellant has appealed to this Court from that decision, contending that the Commission has no jurisdiction to deal with
the application. The grounds of appeal are—
1. The Commission erred in law in finding that it had jurisdiction to determine application A4 of 2002, when—
(i)
the things the subject of the award sought by the application were the subject of an industrial agreement
between the parties to the application, which industrial agreement remains in force as between the parties;
(ii) the respondent had not filed a notice of retirement from the industrial agreement that had taken effect;
(iii) therefore, there was no “matter” concerning the things the subject of the continuing industrial agreement
capable of constituting an “industrial matter” that could be referred by the respondent to the Commission for
determination; and
(iv) the application did not otherwise refer an “industrial matter” to the Commission for determination.
2. Ground 2 of the grounds of appeal was abandoned at the hearing of this appeal.
3. There is injustice to the appellant if the appeal is not upheld despite any ground of appeal being made out in that any
further proceedings or decision or determination of the Commission would be held or made in excess of, or without,
jurisdiction.
4. Further, and alternatively, by reason of the matters referred to in the preceding paragraph, there is good reason not to
confirm the decision appealed against if any ground of appeal is made out.
9 The thrust of the appellant’s case before this Court was that because the 2001 agreement had not been terminated despite its
expiration, the parties remained governed by the agreed terms and conditions of the 2001 agreement. Accordingly, it was
contended that there was no “industrial matter” between the parties of such a nature as to give rise to jurisdiction in the
Industrial Commission.
10 For that argument to be considered, the relevant provisions of the Industrial Relations Act 1979 need to be considered.
Section 29 provides—
“29. By whom matters may be referred
(1)
An industrial matter may be referred to the Commission—
(a)
in any case, by—
(i)
an employer with a sufficient interest in the industrial matter;
(ii)
an organisation in which persons to whom the industrial matter relates are eligible to be
enrolled as members or an association that represents such an organisation; or
(iii)
the Minister.”
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11 “Industrial matter” is defined in s 7 of the Industrial Relations Act—
“‘Industrial matter’ means, subject to section 7C, any matter affecting or relating or pertaining to the work, privileges,
rights, or duties of employers or employees in any industry or of any employer or employee therein and, without limiting
the generality of that meaning, includes any matter affecting or relating or pertaining to—
(a) the wages, salaries, allowances, or other remuneration of employees or the prices to be paid in respect of their
employment;
(b) the hours of employment, leave of absence, sex, age, qualification, or status of employees and the mode, terms, and
conditions of employment including conditions which are to take effect after the termination of employment;
(c) the employment of children or young persons, or of any person or class of persons, in any industry, or the dismissal
of or refusal to employ any person or class of persons therein;
(ca) the relationship between employers and employees;
(d) any established custom or usage of any industry, either generally or in the particular locality affected;
(e) the privileges, rights, or duties of any organisation or association or any officer or member thereof in or in respect
of any industry;
(f) in respect of apprentices or trainees—
(i)
their wage rates; and
(ii)
subject to the Industrial Training Act 1975—
(I)
their other conditions of employment; and
(II)
the rights, duties, and liabilities of the parties to any agreement of apprenticeship or training
agreement;
(g) any matter relating to the collection of subscriptions to an organisation of employees with the agreement of the
employee from whom the subscriptions are collected including—
(i)
the restoration of a practice of collecting subscriptions to an organisation of employees where that
practice has been stopped by an employer; or
(ii)
the implementation of an agreement between an organisation of employees and an employer under
which the employer agrees to collect subscriptions to the organisation;
[(h) deleted]
(i) any matter, whether falling within the preceding part of this interpretation or not, where—
(i)
an organisation of employees and an employer agree that it is desirable for the matter to be dealt with
as if it were an industrial matter; and
(ii)
the Commission is of the opinion that the objects of this Act would be furthered if the matter were
dealt with as an industrial matter;
and also includes any matter of an industrial nature the subject of an industrial dispute or the subject of a situation
that may give rise to an industrial dispute but does not include—
(j) compulsion to join an organisation of employees to obtain or hold employment;
(k) preference of employment at the time of, or during, employment by reason of being or not being a member of an
organisation of employees;
(l) non-employment by reason of being or not being a member of an organisation of employees; or
(m) any matter relating to the matters described in paragraph (j), (k) or (l).”
12 In s 7C of the Industrial Relations Act the definition of “industrial matter” is limited to the extent that matters governed by
workplace agreements are excluded from the definition.
13 The next provision of the Industrial Relations Act of importance to the appellant’s contention is s 41 which provides—
“41. Industrial agreements
(1)
An agreement with respect to any industrial matter or for the prevention or resolution under this Act of disputes,
disagreements, or questions relating thereto may be made between an organisation or association of employees and
any employer or organisation or association of employers.
(1a) An agreement may apply to a single enterprise or more than a single enterprise.
(1b) For the purposes of subsection (1a) an agreement applies to more than a single enterprise if it applies to—
(a) more than one business, project or undertaking; or
(b) the activities carried on by more than one public authority.
(2)
Subject to subsection (3) and sections 41A and 49N, where the parties to an agreement referred to in subsection (1)
apply to the Commission for registration of the agreement as an industrial agreement the Commission shall register
the agreement as an industrial agreement.
(3)
Before registering an industrial agreement the Commission may require the parties thereto to effect such variation as
the Commission considers necessary or desirable for the purpose of giving clear expression to the true intention of
the parties.
(4)
An industrial agreement extends to and binds—
(a) all employees who are employed—
(i) in any calling mentioned in the industrial agreement in the industry or industries to which the
industrial agreement applies; and
(ii) by an employer who is—
(I)
a party to the industrial agreement; or
(II)
a member of an organisation of employers that is a party to the industrial agreement or that
is a member of an association of employers that is a party to the industrial agreement;
and
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(b) all employers referred to in paragraph (a)(ii),
and no other employee or employer, and its scope shall be expressly so limited in the industrial agreement.
(5)
An industrial agreement shall operate—
(a) in the area specified therein; and
(b) for the term specified therein.
(6)
Notwithstanding the expiry of the term of an industrial agreement, it shall, subject to this Act, continue in force in
respect of all parties thereto, except those who retire therefrom, until a new agreement or an award in substitution for
the first-mentioned agreement has been made.
(7)
At any time after, or not more than 30 days before, the expiry of an industrial agreement any party thereto may file
in the office of the Registrar a notice in the prescribed form signifying his intention to retire therefrom at the
expiration of 30 days from the date of such filing, and such party shall on the expiration of that period cease to be a
party to the agreement.
(8)
When a new industrial agreement is made and registered, or an award or enterprise order is made, in substitution for
an industrial agreement (‘the first agreement’), the first agreement is taken to be cancelled, except to the extent that
the new industrial agreement, award or order saves the provisions of the first agreement.
(9)
To the extent that an industrial agreement is contrary to or inconsistent with an award, the industrial agreement
prevails unless the agreement expressly provides otherwise.”
Counsel for the appellant contends that the effect of s 41(6) is that the 2001 industrial agreement in this case continued in
force, notwithstanding that it had expired. As I have said earlier in these reasons, that agreement expired on 30 June 2002, but
it was submitted that by reason of s 41(6) of the Industrial Relations Act, the agreement continued in force notwithstanding its
expiration. It was therefore submitted that because the 2001 agreement continued in force, there was no matter of contention
between the parties of such a nature as to come within the definition of “industrial matter” so as to ground jurisdiction in the
Commission.
In my opinion, s 41(6) of the Industrial Relations Act serves two purposes, namely—
(1)
that it extends the operation of an industrial agreement beyond its expiry date in circumstances where the parties
have not retired therefrom until a new agreement or award has been made. In other words, the agreement does not
expire on its termination, but continues until it is replaced by any one of the methods contemplated by the section.
(2)
To act as a transitional provision governing the parties’ relationship between the expiration of the agreement and the
time when a new agreement or award is made. The section acts as a transitional provision which is reflected in
s 41(8) set out earlier in these reasons. The effect of that subsection is, that once either the new industrial agreement,
new award, or new enterprise order replaces the existing industrial agreement, then the earlier agreement is taken to
be cancelled, except to the extent that the new agreement, award or order preserves any of the provisions of the
earlier agreement.
In my view, s 41(8) provides the answer to the plaintiff’s submissions in this regard. The Industrial Relations Act clearly
contemplates that the parties to an industrial agreement which remains in force despite its expiry can obtain a new agreement,
award or enterprise order. Once that agreement, award or enterprise order comes into effect, then the earlier agreement is
“taken to be” cancelled, subject to the exception contained in s 41(8).
Counsel for the appellant contended that the only way in which a party to an industrial agreement could terminate the
agreement is under the provisions of s 41(7) set out earlier in these reasons. It was contended that for a party to “retire” from
such an agreement 30 days’ notice must be given and upon the expiration of that period, the party ceases to be a party to such
an agreement. In my view, s 41(7) sets out but one of the ways in which an industrial agreement may be terminated. Contrary
to the appellant’s submission, in my view, that is not the only way. Alternatively, as happened here, the agreement may be
terminated by the coming into existence of a new award. Section 41 provides for such a contingency.
Counsel for the appellant relied upon the decision of the Commission in Court Session in the matter of Australian Liquor,
Hospitality & Miscellaneous Workers Union, WA Branch v Activ Foundation Inc (2000) WAIRC 00472; 80 WAIG 4994.
That case involved an enterprise bargaining agreement which was registered under the provisions of s 41 of the Industrial
Relations Act. During the course of the agreement one of the parties sought to introduce into the enterprise bargaining
agreement a provision relating to salary packaging. Another of the parties had already given notice of retirement from the
agreement, as provided for by s 41 of the Industrial Relations Act. The second party, the Hospital Salaried Officers Association
of Western Australia (“the HSOA”), had not given notice to retire from the agreement and was still bound by the agreement as
its term had not expired. In those circumstances the Commission in Court Session held that until the HSOA took steps to
withdraw from the enterprise bargaining agreement, the salary package provision could not be inserted.
The distinction between that case and the one presently under consideration is apparent. The enterprise bargaining agreement,
so far as the HSOA was concerned, was still current at the time when the HSOA sought to insert the salary packaging
provision into the award. In those circumstances, in my view, it was open to the Commission in Court Session to conclude that
such a provision should not be inserted until the HSOA had taken steps to withdraw from the enterprise bargaining agreement.
As I understand the reasons of the Commission in Court Session in that case, so far as the HSOA was concerned, it was still
bound by the terms of the agreement which did not include the salary package agreement. It remained bound by that agreement
until it took steps to retire therefrom. Those steps had not been taken and the agreement was still current. In my view, that is
factually different to the case presently under consideration. Here the 2001 agreement had expired at the time at which the
respondent lodged its application for the award. Accordingly, in my view, the provisions of s 41(8) of the Industrial Relations
Act set out earlier in these reasons conferred upon the Commission jurisdiction to determine such an application after the
expiration of the industrial agreement.
Counsel for the appellant also sought to rely upon Griffin Coal Mining Co Ltd v Coal Miners Industrial Union of Workers of
Western Australia [2000] WASC 107 (Scott J) where it was held that the registration of an industrial agreement gave the
agreement statutory force. The corresponding legislation in that case gave the contractual agreement primacy over an award. In
my view, the same can be said of the industrial agreement in this case during its term. The effect of giving the agreement
statutory force was to enable remedial action to be taken in the event of breach. That is not to say that the statutory force
ceased to have effect at the date of expiry of the agreement. The effect of s 41(6) of the Industrial Relations Act is to continue
the statutory force notwithstanding expiry and until termination. That provision would not exclude the Commission from
exercising jurisdiction in relation to the creation of a new industrial agreement, a new award or a new enterprise order, as
authorised by s 41(8) of the Industrial Relations Act.
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21 The structure of s 41 of the Industrial Relations Act precludes both the 2001 agreement and the proposed new award from
operating at the same time. Section 41(8) of the Industrial Relations Act makes it clear that when the award comes into effect,
the industrial agreement ceases. As the Act expresses it, the agreement “is taken to be cancelled” except to the extent that the
new award saves the provisions of the agreement.
22 Griffin Coal Mining Co Ltd v Coal Miners Industrial Union of Workers of Western Australia involved an agreement
made under the provisions of the Coal Industry Tribunal of Western Australia Act 1992
which, by s 17 of that Act, gave
to the agreement the force and effect of an award made under the provisions of the Industrial Relations Act. Again, in the
context of those statutory provisions, the statutory status of the agreement was important in relation to the enforcement of the
contractual terms because breach proceedings were available in the Industrial Magistrates Court. There is nothing in that
decision, in my view, which is contrary to any of the views that I have reached in this case. The terms of the 2001 agreement
were, and remained, enforceable until such time as the agreement was terminated either by retirement or because it was
superseded under the provisions of s 41(8) of the Industrial Relations Act.
23 Similarly, in Director General of the Ministry for Culture and the Arts v The Civil Service Association of Western Australia
Incorporate (2000) 80 WAIG 453 Anderson J referred to the non-coercive nature of industrial agreements. In that context
Anderson J referred to the fact that industrial “agreements” cannot be imposed upon the parties by coercive order of the
Commission. Those agreements are agreements freely and voluntarily made and registered. Once registered, however, the
enforcement provisions of the Industrial Relations Act take effect so as to give to the agreement statutory force. In that context
Anderson J concluded that it was not appropriate for the Commission to order that an agreement operate from a date earlier
than the date agreed between the parties.
24 The fact that the terms of the award in this case proposed to deal with a number of matters not covered by the 2001 agreement
was, in my view, of little relevance. It is not necessary to consider those separate matters in determining whether or not the
Industrial Commission has jurisdiction in relation to the matter.
25 In my view, no error has been demonstrated in the decision of the Commission in Court Session in determining that the
Commission has jurisdiction to deal with the application. I would therefore dismiss this appeal.
26 HASLUCK J: The appellant, Burswood Resort (Management) Pty Ltd, seeks to set aside certain declarations made by the
Industrial Relations Commission in Court Session on 28 August 2002, namely, that the respondent’s application for a new
award raises an industrial matter within the meaning of the Industrial Relations Act 1979; that the Commission has power
under the Act to make a new award in the terms sought by the respondent to this appeal.
27 The appeal is brought pursuant to s 90 of the Industrial Relations Act which provides for an appeal to the Industrial Appeal
Court from any decision of the Commission in Court Session on the ground that the decision is in excess of jurisdiction in that
the matter the subject of the decision is not on an industrial matter or is erroneous in law.
Grounds of Appeal
28 The grounds of appeal are that the Commission erred in law in finding that it had jurisdiction to determine application A4 of
2002 when—
“(i) the things the subject of the award sought by the application were the subject of an industrial agreement between the
parties to the application, which industrial agreement remains in force as between the parties;
(ii) the respondent has not filed a notice of retirement from the industrial agreement that had taken effect;
(iii) therefore, there was no ‘matter’ concerning the things the subject of the continuing industrial agreement capable of
constituting an ‘industrial matter’ that could be referred by the respondent to the Commission for determination; and
(iv) the application did not otherwise refer an ‘industrial matter’ to the Commission for determination.”
29 The principal issue raised by the grounds of appeal is whether certain matters that are said to have been covered by an
industrial agreement that is still in force between the parties can be dealt with by the Commission as “industrial matters”.
30 The appellant seeks orders that application A4 of 2002 be dismissed; or, alternatively, that the appeal be upheld and the matter
be remitted back to the Commission in Court Session to be determined according to law.
Background
31 Employees of the appellant company were subject to the terms of the Burswood Island Resort Employees’ Award A23 and
A25 of 1985 (“the 1985 Award”). There have been variations and adjustments to the award but it was common ground
between the parties to the appeal that the 1985 Award remains in force.
32 In the manner allowed for by s 41 of the Industrial Relations Act the parties subsequently negotiated various industrial
agreements. It appears from an order made by Commissioner Wood on 24 August 2001 that in due course these agreements
were replaced by an agreement which was entitled the Burswood International Resort Casino Employees’ Industrial
Agreement 2001 (“the 2001 Agreement”). It is apparent from cl 2 of the 2001 Agreement that it purports to cover the full range
of matters usually contained in an award. The Agreement is said to be binding upon all employees employed by the appellant
in its capacity as manager of the Burswood Property Trust.
33 Clause 4 provides that the term of the 2001 Agreement shall be from the date of registration to 30 June 2002. By cl 45 the
company and the union agree that there will be no extra claims for the term of this Agreement and whilst it continues in force.
34 It seems that early in 2002, prior to the expiry of the 2001 Agreement, negotiations commenced between the parties for a
replacement agreement. These negotiations were unsuccessful. The respondent’s application A2 of 2002 for a new award was
dismissed on the grounds that the parties had agreed to defer extra claims for the term of the 2001 Agreement.
35 Shortly after the term of the 2001 Agreement expired, on 10 July 2002, the respondent union filed an application for a new
award to be called “Burswood Island Resort Employees’ Award 2002” (the “proposed 2002 Award”). This application, A4 of
2002, is the subject of the present appeal.
36 It appears from Sch B to the respondent’s application that, in effect, the union seeks a new award to replace both the
1985 Award and the 2001 Agreement. The document in question contends that the respondent sought to negotiate a new
industrial agreement but the respondent refused to enter into an agreement of the kind proposed. Against this background, and
having regard to the expiry of the 2001 Agreement on 30 June 2002, the respondent seeks a new award.
37 It is apparent from the terms of the proposed 2002 Award that the Award covers essentially the same matters as the
2001 Agreement. On the hearing of this appeal counsel for the appellant submitted that the only real differences between the
2001 Agreement and what is sought to be covered by the proposed 2002 Award are, first, the wage rates in the proposed new
award are higher; second, the proposed award provides for an item called “journey cover”; third, the “no extra claims” clause
is omitted.
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38 It emerges, then, that as a consequence of a difference of opinion or dispute between the parties concerning the respondent’s
claim for higher wages and extra entitlements, an application was lodged with the Commission for resolution of what purports
to be an industrial matter. The term “industrial matter” is defined in s 7 of the Industrial Relations Act to include any matter
affecting or relating to the work, privileges, rights, or duties of employers or employees. The definition encompasses any
matter relating to the wages or other remuneration of employees.
39 The appellant filed and served a notice of answer and counter-proposal. It is not necessary for present purposes to traverse the
entirety of the appellant’s notice of answer. The appellant alleged, inter alia, that the respondent’s application for relief was in
breach of cl 45 of the 2001 Agreement concerning no extra claims. The appellant submitted a counter-proposal directed to the
employees’ conditions of employment which I will call the “Burswood Proposed Award”.
40 The appellant then contended, as a matter of law, that the Commission had no jurisdiction to determine the respondent’s
application. The appellant said that all matters in issue between the parties had been settled by the 2001 Agreement which,
notwithstanding expiry of the prescribed term, remained in force under and by virtue of s 41(6) of the Industrial Relations Act.
In the absence of any live issue or “matter” between the parties the Commission did not have jurisdiction to deal with the
application, for s 23 of the Act, which defines the jurisdiction of the Commission, limits the jurisdiction of the Commission to
enquiring into and dealing with any “industrial matter”. If the application was not made in respect of a “matter” then it could
not be said to be in respect of an industrial matter.
41 On 28 August 2002 the Commission in Court Session declared that the respondent’s application for a new award raised an
industrial matter and the Commission had power to make a new award in the terms sought by the union. The question of
whether a new award should be made in the terms sought will not be decided until the jurisdictional issue has been resolved.
42 Before turning to the contentions of the respective parties, it will be useful to look briefly at the relevant statutory provisions
and some of the decided cases bearing upon the jurisdictional issue.
Legal Principles
43 The Industrial Relations Act makes provision for the creation and enforcement of awards and industrial agreements affecting
employers and employees. Arrangements of this kind are undoubtedly intended to remove or minimise areas of disputation
between the interested parties. Nonetheless, in according a particular status to organisations of employers and employees, the
legislation clearly recognises that fresh arrangements will have to be made from time to time as circumstances change. Various
procedures are prescribed with a view to averting and resolving disputes.
44 Prior to 1 August 2002 the Act provided that terms and conditions of employment could be regulated by awards made by the
Commission or industrial agreements registered with the Commission. Since that time, the Commission can now also make an
“enterprise order” which will prevail over an industrial agreement or award if an issue arises.
45 The structure of the Act suggests that in contemporary times the interested parties are at liberty to choose different legal
regimes in carrying into effect their industrial arrangements, but they will be bound by the regime they have chosen. The
assumption underlying the legislation clearly is that industrial arrangements will be more productive and disputes less likely to
occur if rights and duties are defined with certainty and not departed from unless and until the relevant procedures have been
complied with.
46 Awards are made as a consequence of the Commission exercising jurisdiction under s 23(1) of the Act to deal with industrial
matters referred to it under s 29(1)(a) of the Act. In the course of exercising its jurisdiction in that regard, the Commission has
power to make awards that extend to and bind all employees employed in the industry to which the award applies and all
employers employing those employees. By s 37(4) an award shall, subject to any variation made under the Act, remain in force
until cancelled, suspended or replaced.
47 As I have already indicated, by s 41 of the Act an agreement may be made between employers and employees with respect to
any industrial matter or for the prevention or resolution of disputes. The decided cases establish that in circumstances where an
award and an industrial agreement cover the same ground, and where the agreement was made subsequent to the award, the
agreement will prevail unless it expressly provides otherwise: Hungry Jacks Pty Ltd v Wilkins and Office of Industrial
Relations (1991) 71 WAIG 1751. This precept is now reflected in s 41(9) of the Industrial Relations Act.
48 Section 41 of the Industrial Relations Act reads as follows—
41. Industrial agreements
(1) An agreement with respect to any industrial matter or for the prevention or resolution under this Act of disputes,
disagreements, or questions relating thereto may be made between an organisation or association of employees and
any employer or organisation or association of employers.
(1a) An agreement may apply to a single enterprise or more than a single enterprise.
(1b) For the purposes of subsection (1a) an agreement applies to more than a single enterprise if it applies to—
(a) more than one business, project or undertaking; or
(b) the activities carried on by more than one public authority.
(2) Subject to subsection (3) and sections 41A and 49N, where the parties to an agreement referred to in subsection (1)
apply to the Commission for registration of the agreement as an industrial agreement the Commission shall register
the agreement as an industrial agreement.
(3) Before registering an industrial agreement the Commission may require the parties thereto to effect such variation as
the Commission considers necessary or desirable for the purpose of giving clear expression to the true intention of the
parties.
(4) An industrial agreement extends to and binds—
(a) all employees who are employed—
(i) in any calling mentioned in the industrial agreement in the industry or industries to which the
industrial agreement applies; and
(ii) by an employer who is—
(I)
a party to the industrial agreement; or
(II) a member of an organisation of employers that is a party to the industrial agreement or that is
a member of an association of employers that is a party to the industrial agreement;
and
(b) all employers referred to in paragraph (a)(ii),
and no other employee or employer, and its scope shall be expressly so limited in the industrial agreement.
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An industrial agreement shall operate—
(a) in the area specified therein; and
(b) for the term specified therein.
(6) Notwithstanding the expiry of the term of an industrial agreement, it shall, subject to this Act, continue in force in
respect of all parties thereto, except those who retire therefrom, until a new agreement or an award in substitution for
the first-mentioned agreement has been made.
(7) At any time after, or not more than 30 days before, the expiry of an industrial agreement any party thereto may file in
the office of the Registrar a notice in the prescribed form signifying his intention to retire therefrom at the expiration
of 30 days from the date of such filing, and such party shall on the expiration of that period cease to be a party to the
agreement.
(8) When a new industrial agreement is made and registered, or an award or enterprise order is made, in substitution for
an industrial agreement (‘the first agreement’), the first agreement is taken to be cancelled, except to the extent that
the new industrial agreement, award or order saves the provisions of the first agreement.
(9) To the extent that an industrial agreement is contrary to or inconsistent with an award, the industrial agreement
prevails unless the agreement expressly provides otherwise.”
49 In Director General of the Ministry for Culture and the Arts v The CSA (2000) 80 WAIG 453 Anderson J observed at
par 39 that the whole scheme of the Act in relation to industrial agreements is based upon the notion of consensus. There is
nothing in s 7 (which contains the definition of “industrial agreement”) or s 41 which would support the notion that an
industrial agreement can be created in whole or in part by coercive order of the Commission. The Commission has no power to
order an organisation to become a party to an industrial agreement and the powers of the Commission to vary agreements are
extremely limited.
50 In ALHMWU v Activ Foundation (Inc) (2000) 80 WAIG 4994 the Court relied upon reasoning of this kind in the course of
holding that in circumstances where a union had not retired from the enterprise bargaining agreement in question an order
made in proceedings concerning other entitlements could not have the effect of amending the enterprise bargaining agreement.
The Appellant’s Case
51 Counsel for the appellant submitted that the “matters”, if any, raised by the respondent’s application for the proposed
2002 Award were essentially the same as those covered by the 2001 Agreement. The union had not taken any steps to retire
from the agreement with the result that the agreement continued in force, notwithstanding the expiry of the prescribed term.
This meant that any so-called matter between the appellant and the respondent concerning the conditions of employment could
be taken to have been settled and would remain in that state until the respondent retired from the industrial agreement. It would
be contrary to the objectives of the legislation and give rise to deleterious uncertainty if matters which were thought to have
been settled could be re-opened unilaterally.
52 Counsel went on to submit that the jurisdiction of the Commission depends upon the existence of a matter between the parties
of an industrial nature, that is to say, some issue in the nature of a justiciable dispute in Re Judiciary and Navigation Acts
(1921) 29 CLR 257; Hooper v Kirella Pty Ltd (1999) 96 FCR 1. In the present case the respondent’s application did not bring
any matter into contention because the debate about industrial matters that preceded the negotiation of the 2001 Agreement had
been brought to an end by the making of the Agreement. Mere dissatisfaction with the terms of a binding arrangement is not
something that the Commission can deal with under s 23(1) of the Industrial Relations Act.
53 Counsel said further that the respondent was seeking to take advantage of the benefits provided by the current 2001 Agreement
by not retiring from it, whilst concurrently applying to the Commission for a new award in respect of essentially the same
matters that had been dealt with by the Agreement. The no extra claims provision in cl 45 of the Agreement and the objectives
of the legislation precluded such an approach.
54 Counsel for the appellant sought to reinforce his description of what was the correct approach by pointing to the 1985 Award.
If the respondent retired from the 2001 Agreement in the manner allowed for by s 41(6) of the Act the 1985 Award continued
to apply. This was sufficient to rebut any suggestion that it was not open to the appellant to retire from the 2001 Agreement
until a new agreement had been negotiated or a new award was brought into existence pursuant to an order of the Commission.
55 It followed from this line of argument that if the respondent did retire from the 2001 Agreement it would be at liberty to press
for the proposed 2002 Award (or an agreement in that form) and to bring an application for relief in respect of an industrial
matter if the parties were unable to agree. Counsel supported this contention by reliance upon the Activ Foundation case
(supra).
Conclusion
56 There can be little doubt that the respondent’s application is notionally in respect of an industrial matter and therefore, prima
facie, lies within the jurisdiction of the Commission. There is clearly a live issue between the parties as to the conditions of
employment and level of remuneration. Prima facie, matters of this kind are generally characterised as industrial matters. The
respondent union has advanced a claim for a new award and a perusal of the claim shows that each of the clauses sought are
clauses of a familiar kind concerning wages, hours of work, leave and other entitlements.
57 This view of the matter does not appear to be seriously disputed. The question for determination is whether the matters
supposedly in issue have ceased to be in issue (for the time being) having regard to the terms of the 2001 Agreement and
s 41(6) of the Industrial Relations Act.
58 I see considerable force in the submissions made by counsel for the appellant. In my view, the effect of s 41(6) of the Act is to
keep in force the 2001 Agreement until such time as a party to it retires from the agreement in the manner provided for by
s 41(7) of the Act. It follows from earlier discussion that such a construction appears to be consistent with the scheme of the
legislation.
59 When an award or an industrial agreement comes into effect both parties should be able to assume that the relevant
arrangements will continue to apply until new arrangements are made in accordance with the prescribed procedure. In many
cases, a new agreement will have been negotiated before the former agreement expires. In such a case, upon retirement from
the existing agreement, the new agreement will come into effect immediately. If a new agreement cannot be negotiated, as in
the present case, the relationship between the parties will be controlled by an underlying award. This will protect the position
of the employee if it becomes necessary to retire from the existing agreement in the manner contemplated by s 41(7) of the Act
in order to apply for a new award.
60 However, it seems to me that these are all matters which can and should be taken into account if an application of the kind in
question is brought before the Commission. I have great difficulty in accepting that the line of argument advanced on behalf of
the appellant gives rise to a jurisdictional issue. The undoubted reality is, in the circumstances of the present case, that there is
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a contest between the parties concerning remuneration and conditions of employment. A controversy of this kind must clearly
be characterised as an industrial matter.
It may be inconsistent with the scheme of the Industrial Relations Act, (and arguably with the no extra claims clause of the
2001 Agreement) for the respondent to raise extra claims while the 2001 Agreement remains in force. Indeed, the no extra
claims provision in cl 45 may turn out to be a complete answer to the respondent’s application for a new award, for cl 45 is not
confined to the term of the 2001 Agreement but is said to apply while the 2001 Agreement “continues in force”. This, in effect,
was the approach adopted by the Commission in dismissing the respondent’s case with respect to the prior application A2 of
2002.
Nonetheless, if the position emerges that one party (in this case the respondent) contends that the 2001Agreement and related
statutory provisions should be construed in a certain way, and upon the basis that the respondent union is not precluded from
advancing a claim for extra entitlements, to my mind, this brings into issue an industrial matter. In other words, there is a
difference of opinion, or dispute, between the parties about issues referable to the employment. The dispute can properly be
characterised as a “matter”, and the nature of the dispute makes it an industrial matter. Section 23(1) provides that the
Commission has authority to enquire into and deal with industrial matters. I am therefore not persuaded that the Commission
does not have jurisdiction to deal with the application in the present case.
I would dismiss the appeal.
EM HEENAN J: I have had the advantage of reading the reasons to be published by Hasluck J. I agree with those reasons and
have nothing further to add.
_________
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1
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5

INTRODUCTION
This is an appeal by the abovenamed appellant “Pam Alderson” against the decision of the Commission constituted by a single
Commissioner given on Monday, 5 August 2002 in Matter No 901 of 2001.
This appeal it would seem is against paragraph 2 only of the decision at first instance.
The appeal is brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”).
The decision appealed against is constituted by an order delivered on 5 August 2002 (refer pages 164-5 of the Appeal Book).
The reasons for the order are contained in recitals to it and I reproduce the whole of the order, hereunder, for convenience.
“WHEREAS Pam Alderson (the Applicant) has moved the Commission for orders that the continuing dates set
down for hearing this matter namely Monday 12th August through to Thursday 15th August 2002 be vacated and that
each party provide to the other a list of documents verified by Affidavit which are or have been in their possession
custody of power relating to the issues in these proceedings and that St Columba – Kingswood College (the
Respondent) specify any document it refuses to produce and the grounds for such refusal; and
WHEREAS the Commission listed the application for hearing on 30th July 2002 at which time Mr Morrison, of
Counsel, appeared for the Applicant and Mr Tsaknis, of Counsel, appeared on behalf of the Respondent; and
WHEREAS the Commission received written submissions from the parties, those submissions were supported by
oral submissions made at hearing; and
WHEREAS having considered the said submissions and supporting authorities the Commission has decided that the
application for orders to produce documents is in fact an application for an order for general discovery of the nature
dealt with by Commissioner Beech on 14th March 2002 and which order was not granted, instead the learned Senior
Commissioner issued an order on 14th March 2002 which granted the application in part; and
WHEREAS the Commission has considered the application and has decided not to grant general discovery on the
grounds that it would be too onerous, however in view of the evidence that had been adduced from Mr C. Honey at
pages 204/205 of the transcript of the proceedings that the Respondent should produce to the Applicant the
following documents:
Council Minutes and attachments from July 1981 – December 1981, Executive/Finance Committee Minutes and
attachments from July 1981 – December 1981 and an excerpt from the Minutes of 22nd Western Australian Annual
Conference of the Methodist Church of Australia which contains the constitution of Kingwood College applicable
in 1981; and
WHEREAS the Commission is prepared to make these orders on the basis that the Applicant has claimed that her
terms and conditions of employment were set by the Head of Kingswood College in or about November 1981 when
she was initially employed and to which events the evidence of the said Colin Honey applies; and
WHEREAS the Commission has concluded that further evidence from Mr Honey will be material in the disposition
of the case and accepts that he will not be available during the dates listed, for that reason those dates will be
vacated and the application relisted at a date to be fixed.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission,
hereby orders—
1.
THAT the dates of hearing set for namely Monday 12th August through to Thursday 15th August
2002 be vacated and the matter relisted at a date to be fixed.
2.
THAT on or before the 15th August 2002 the Respondent make the following documents available for
inspection by the Applicant: Council Minutes and attachments from July 1981 – December 1981,
Executive/Finance Committee Minutes and attachments from July 1981 – December 1981 and an
excerpt from the Minutes of 22nd Western Australian Annual Conference of the Methodist Church of
Australia which contains the constitution of Kingwood College applicable in 1981.”
It will be clear that the reasons for the decision are expressed in the recitals to this order.
GROUNDS OF APPEAL
The grounds of appeal, summarised, allege that the failure by the Commission to order general discovery was in error and that
such an order should have been made. The grounds thereby allege an error in the exercise of the Commission’s discretion.

BACKGROUND
The decision appealed against is an order for discovery by the respondent college of particular and specified documents, but
not an order for general discovery.
7
The grounds of the appeal allege, essentially, that Commissioner Gregor erred in failing to make an order for general
discovery, and an order for general discovery is sought from the Full Bench.
8
It is clear that the order appealed against is and was correctly conceded to be “a finding” as that term is defined in s.7 of the
Act.
9
As a result, s.49(2a) of the Act applies. That provision reads as follows:“An appeal does not lie under this section from a finding unless, in the opinion of the Full Bench, the matter is of
such importance that, in the public interest, an appeal should lie.”
10 The Full Bench must be able to reach an opinion in all of the circumstances of the matter, that the matter is of such importance
that in the public interest, because of the importance of the matter, an appeal should lie. (See Robe River Iron Associates v
AMWSU of WA and Others (1989) 69 WAIG 1873 at 1878 (FB)). That question was the subject of submissions to the Full
Bench which then determined the matter.
6
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Some understanding of the background to the matter is necessary.
The applicant made application on 25 May 2001 to this Commission pursuant to s.29(1)(b)(i) alleging that she had been
unfairly dismissed by the respondent on 30 April 2001. In the same application, she also made application for an order for the
payment of contractual benefits alleged to have been denied to her. The matter was listed for hearing and determination on
19 & 20 March 2002. Evidence was heard on those days but the matter was not completed and remains part heard. The matter
was relisted for hearing for 12 to 15 August 2002.
A request for general discovery was filed on behalf of the applicant on 28 February 2002. An application for orders for general
discovery was listed for hearing before Beech C, (as he then was), on 6 March 2002. The Commissioner heard and determined
that application. He did not make an order for general discovery but made an order dated 14 March 2002 ordering that certain
specified particular documents be made available for inspection. He did not make an order as such for discovery, either general
or particular. That order was not and has not been appealed against. That order and the order appealed against were made under
s.27(1)(o) of the Act.
On 17 July 2002, the appellant made application for general discovery, for the dates of hearing of 12 August to 15 August
2002, inclusive, to be vacated and for the hearings to be adjourned. The Commission, constituted by Gregor C, who had
conducted the hearing of the matter so far, heard and determined that application and made the orders which I have reproduced
above and which are the orders appealed against.
On 21 August 2002, the Notice of Appeal herein was filed.
I emphasise that the s.49(2a) application did not require a hearing and determination of the merits of that application by the
Full Bench. The substance of that application was as follows.
The decision to grant particular and not general discovery goes to the substantive issue of whether an applicant ought to be able
to see the documents relevant to the case and which were held by the respondent. This question, it was submitted, had not been
determined by a Full Bench of this Commission.
It was submitted that if the respondent held documents which were not discovered and which might prove the applicant’s case,
then there was the potential, because of that, to bring about an injustice. It was implicit in the submission that questions
relating to general discovery, when such discovery should be ordered and the effect of such an order, or the failure to make
such an order, arose on this appeal on that basis, inter alia, it was submitted that an appeal should lie.
In other words, as I understood it, there would not be a full and fair hearing without an order for general discovery, so the
submission went.
It was submitted by counsel for the appellant, too, that this would occur because already these following matters had arisen:(a) The respondent asserted (TFI 205) that it would put in issue the authority of the then master of the college to
grant “life tenure” to the appellant in her then employment by the respondent. Accordingly the documents
relating to that point should all be discovered.
(b) Four sets of minutes of the respondent’s Salaries Review Committee meetings held in 1991, 1992, 1993 and
1994 were put to Dr Honey, the former master of the respondent, when they were not discovered.
(c) The respondent’s counsel cross-examined Dr Honey about his authority from the college council as master, and
particularly in relation to the employment of the appellant, but no minutes of meetings were discovered.
On behalf of the respondent there were a number of submissions. First, it was submitted that a normal order for discovery is
not of such importance that in the public interest an appeal should lie (see Hamersley Iron Pty Ltd v AMWU (1989) 69 WAIG
1024 (FB)).
Further, the decision appealed against was both interlocutory and discretionary and as I understand the submission, could not
be readily appealed against. (The decision appealed against was certainly discretionary (see Norbis v Norbis (1986)
161 CLR 513 and Coal and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)).
As I understand it, the appeal could be put no higher than that according to the submission. It was also submitted that an
appellant court must exercise particular caution in undertaking a review of such a decision both because it was a discretionary
decision and because it was a decision on a point of practice or procedure. As to the need to exercise such caution see (Cable
Sands (WA) Pty Ltd v Sullivan (2001) 81 WAIG 998 at paragraphs 40-1). The decision appealed against, on the authority of
Hamersley Iron Pty Ltd v AMWSU 69 WAIG 1024 (FB), was clearly a decision on a matter of practice and procedure. I would
also add that it is a principle that appeals against decisions in relation to a matter of practice and/or procedure, and therefore by
definition, most decisions in interlocutory matters, will require an appeal court or tribunal to exercise even greater restraint in
reviewing such a discretionary decision than one affecting substantive legal rights. (See Steven James O’Brien v Perth
Metalwork Co Pty Ltd (2002) 82 WAIG 3209 at 3216 (FB) and Calhoun v Sanitaire Pty Ltd (2002) 82 WAIG 3186 at
3194 (FB)).
It is not, as a general rule, in the public interest, nor are such decisions as a general rule of such importance that in the public
interest an appeal should lie against them. In this Commission, where expedition is of the essence in resolving matters (see
s.6(c) with its emphasis on “the maximum of expedition and the minimum of legal form and technicality”), it follows, a
fortiori, that an appeal such as this against a discretionary decision of practice and procedure will generally not be of such
importance that in the public interest an appeal should lie, in the opinion of the Full Bench.
I also take the point that, as a general rule, the exercise of a discretion in interlocutory matters, or matters of practice or
procedure, does not require rules to be laid down for matters such as discovery, further and better particulars etc. Indeed it is,
for the most part, not possible to do so.
In this state in the Supreme Court, discovery is allowed in causes and matters as of right, but only with leave after entry for
trial. (Order 26, Rule 1 of the Rules of the Supreme Court of Western Australia).
It is quite clear that the purpose of documentary discovery is to provide each party to an action (in this case to an application)
with access before trial to the relevant documents in the hands of his or her opponent to avoid trial by ambush, to save costs
and to encourage settlement in proper cases. I make no comment about the merits of this appeal of course. I do, however,
observe that orders for general discovery and inspection are a most useful and sometimes indispensable instrument for the
achievement of a fair and efficient hearing, particularly, but not exclusively, where numbers of documents are concerned.
It is also clear, that if a decision in an interlocutory matter or a decision on a point of practice and procedure was such as to be
clearly likely to cause proceedings to miscarry or to bring about an unjust result, then that might be a matter where an appeal
should lie under s.49(2a) as a matter of importance in the public interest, but it would depend very much on the circumstances.
I would briefly canvass those matters which were submitted to support that proposition in this case.
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It was not a sufficient ground for an order for general discovery or inspection that a matter was put in cross examination about
the question of authority of the former master Dr Honey. Further, such a matter does not relate to any wide ranging principle
requiring determination by the Full Bench. In addition, the fact that four sets of minutes were not discovered, was a relatively
isolated episode remediable by an order for production made at the time and for any necessary adjournment to consider the
documents.
31 Again, for those reasons, it is not likely by itself to bring about, nor is it evidence or sufficient evidence that these proceedings
at first instance are likely to end unjustly.
32 Further, as to the question of Council minutes being referred to in cross-examination, that also is not a basis for an order for
general discovery. The line of questioning, as it appears in the transcript, might be objectionable for example. An application
for production of documents or for discovery and inspection of the relevant minutes might remedy that particular situation also.
33 It will be clear from what I have said that again there is not sufficient evidence of any likelihood that in the absence of an order
for general discovery there is any clear potential to bring about an unjust result. That might change, of course, if there was any
serious repetition of these sorts of incidents in relation to documents, but I make no judgement on that point. Further, not only
should the Full Bench be loathe to consider an appeal on a point of practice and procedure or an interlocutory decision and thus
unduly delay proceedings, the Full Bench will, on the authorities of Steven James O’Brien v Perth Metalwork Co Pty Ltd and
Calhoun v Sanitaire Pty Ltd (op cit) which I have cited above (and the cases cited therein), have greater reluctance to interfere
with the exercise of the discretion by the Commission at first instance in such matters.
34 Further, it is in my opinion, in the public interest that this matter be expedited. It has remained unresolved for far too long. I am
not at all persuaded that those isolated incidents referred to, aggregated or individually, are sufficient to create such an
impression that the matter will, as it were, run off the rails, such as to cause the question before this Commission to be of such
importance that in the opinion of the Full Bench an appeal should lie.
35 Further, the questions raised as matters of law were not so far reaching as to require to be accounted matters of importance at
all. They were certainly not established to be matters of such importance for the reasons which I have expressed and do
express, that the Full Bench should reach an opinion that this appeal should lie. The appeal was an attack on a commonly
occurring exercise of discretion to decide a question of practice and procedure in proceedings in this Commission which
require them to be dealt with, with the maximum of expedition and a minimum of legal form and technicality (see s.6(c)).
36 I was not at all persuaded that the matter was of any real importance and certainly not of such importance that in the public
interest an appeal should lie.
FINALLY
37 For those reasons, I was not of an opinion that the appeal should lie and accordingly agreed with my colleagues in dismissing
it.
CHIEF COMMISSIONER W S COLEMAN—
38 I have read the reasons for decision of His Honour, the President. I agree with those reasons and have nothing further to add.
COMMISSIONER J L HARRISON—
39 I have had the benefit of reading the reasons for decision of His Honour, the President. I agree with those reasons and have
nothing to add.
THE PRESIDENT—
40 For those reasons the Full Bench dismissed the appeal.
_________
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President.
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THE PRESIDENT—
1

2

3

INTRODUCTION
This is an appeal by the abovenamed employee against the decision of the Commission, constituted by a single Commissioner,
given on 31 July 2002, in application No 464 of 2002. The appeal is made pursuant to s.49 of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the Act”).
The decision was, in fact, issued on 31 July 2002, and deposited in the Registry on 31 July 2002. The decision was that the
appellant’s application at first instance be dismissed and that there be liberty to apply for an order for costs in relation to the
attendance of a witness at the hearing.
GROUNDS OF APPEAL
The grounds of appeal, omitting ground 1, are as follows:“4.2 GROUND 2: COMMISSION NOT ACTING IN EQUITY, GOOD CONSCIENCE AND
SUBSTANTATIVE MERITS OF THE CASE.
Decision
(1)
In Dismissing the Application, the Learned Senior Commissioner by exercising his Discretion under
Section 26(1)(a) (c), of the Act, and under Section 27 (1) (a) of the Act, has reached a decision to dismiss
the Section 29 Application, without the benefit of hearing the Employer’s evidence under Examination in
Chief and Cross- Examination.
Evidence
(11) The “Final Written Warning” of the 12 March 2001 was procedurally flawed, and not subject by the
Employer to proper and fair investigation” Involving the Applicant.
(111) The Learned Senior Commissioner did not take into consideration the lapse of time between the “Final
Warning”, and the Dismissal.
(1V) The allegations made in the Warning Letter on the 12 March 2001, at the point of the application being
dismissed, had not been tested under Cross-Examination or Re-Examination.
(V)
In the evidence before the Learned Senior Commissioner, the employer had not produced to the Applicant,
either during his employment or in the court, any evidence in support of the subject matter of any alleged
Customer Complaint(s).
(V1) The learned Senior Commissioner failed to take into consideration the fact based upon the weight of the
evidence, that the ratio between Customer Complaints over the period from 2000 to 2001, to the customers
served, clearly demonstrated that there were that there were very few complaints by customers, to the
number served each week.
(V11)The Learned Senior Commissioner in Paragraph 13 of the “Reasons for Decision”, based upon the weight of
the evidence by Mr de Vos, could not have concluded the evidence of Mr Ian Roberts, and would have no
bearing on the Grounds of dismissal.
(V11)Mr Roberts had not been called at that point of the hearing, as a witness. His evidence would have
demonstrated that at least one (1) of the grounds of dismissal, relating to telephone calls and customer
complaints, given to Mr. de Vos at the time of dismissal, was incorrect. The employer had not given him a
“fair go all around”.
(1X) Prior to the hearing, the Employer in an Interlocutory Application had failed to convince the Learned Senior
Commissioner in chambers, that Mr Roberts should not be called as a witness. Mr. Robert’s evidence would
have assisted Mr. de Vos in defending the unfairness of the dismissal.
4.3
GROUND 3: CONTEMPT OF COURT.
Decision
(1)
The Learned Senior Commissioner I Paragraph 12 of the “Reasons for Decision” has concluded that
Mr de Vos’ Actions in Court, illustrated why the Employment relationship did not continue.
Evidence
(11) The Learned Senior Commissioner and the Agent or the Applicant did not see the alleged offensive gesture.
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(111) Mr de Vos did not direct the alleged gesture to the Solicitor for the Respondent.
(1V) In the evidence before the Commission, Mr de Vos was directed by his Manager Mr Cooper-Fowle to use
other forms of non-verbal expression to express his frustration.
(V1) By dismissing the application, the Learned Senior Commissioner did not on this occasion correctly
exercised his powers under Section 26 (1) (a) of the Act, By not—
(a) Explaining to Mr de Vos before the adjournment that his application could be dismissed.
(b) By not upon resumption of the adjournment asked Mr. de Vos whether he wished to continue with his
application.
(c) The Applicant, by his explanation was not coping with the pressure of the questions, rather than what
was being asked.
(d) The penalty of dismissing the application is too harsh without the benefit of hearing all of the
evidence.”
Ground 1 was abandoned, and deleted by leave.
BACKGROUND
The only evidence heard in this matter, at first instance, was the evidence in chief of the appellant (the applicant) and part of
his cross-examination, before the application was dismissed.
The appellant, an employee, made application to the Commission on 18 March 2002, pursuant to s.29(1)(b)(i) of the Act,
alleging that he had been harshly, oppressively and unfairly dismissed by the respondent, then his employer, and seeking
reinstatement and/or compensation. The application was opposed at first instance. It was heard and determined.
Mr Randall Grahme de Vos (hereinafter referred to as “Mr de Vos”), the abovenamed appellant, was employed, by the
respondent, Minit Australia Pty Ltd (hereinafter referred to as “Minit”), as the sole operator of the Minit Kiosk in the Target
store in Fremantle where he had worked for approximately six months. He had, in fact, worked for Minit over a period of six
years, although his service was not continuous.
In fact, he had previously been dismissed by Minit and had been re-employed, by agreement, after a conference in the
Commission (see application No 2233 of 1998). As part of this settlement, he had promised to be respectful to customers and
staff and to curb his temper. He also was to receive training. He resumed employment again on 15 March 1999. He worked for
five days a week and on the occasional Saturday. He referred to the fact in evidence that he had been dismissed twice. In
recent times he was responsible to Minit’s district manager for Western Australia and South Australia, Mr Rhett CooperFowle. He had worked in kiosks in a number of shopping centres in southern Perth and Rockingham.
His duties involved serving customers, cutting keys, engraving, performing shoe repairs, and various merchandise items. As
well, he did administrative work such as stock transfers, banking, and a variety of duties. He was dismissed from his
employment on 21 February 2002.
In December 2000, he had been counselled twice by Mr Cooper-Fowle in relation to two customer complaints. He said that, on
an occasion when a customer complained in the shop, Mr de Vos mentioned this to Mr Cooper-Fowle. Mr Cooper-Fowle said
that he, Mr de Vos, had to have “better abilities of dealing with it and stop wasting his time with such frivolous matters”.
Employees at Minit were told that the customer is always right. It was the evidence of Mr de Vos that large numbers of
customers went “through the till” in the month of December 2001 and March 2002.
It should be said that Mr de Vos had been given a letter dated 24 July 2000 signed by Mr Cooper-Fowle (exhibit 2, page 23 of
the appeal book (hereinafter referred to as “AB”)) giving him a final warning in relation to his excessive use of the telephone
for private telephone calls. That letter, formal parts omitted, reads as follows:“This letter is to counsel you on your conduct during work hours, specifically telephone use.
As previously discussed, personal telephone calls are not permitted during work hours unless in an emergency
situation. It has been brought to my attention that you are taking numerous personal phone calls during work hours.
There is also no need for you to contact other shops by telephone on a regular basis as this distracts others from
their duties.
I have written to you previously, on 4/2/00, and brought to your attention the situation regarding personal phone
calls, so this is a final warning on this behavior.
If this sort of behavior continues it will be considered as gross misconduct will result in the termination of your
employment with MINIT AUSTRALIA PTY LTD.
I urge you to discuss this situation with your family and friends and urge them to not contact you at work, as it is
jeopardizing your employment.
In closing, I wish to offer you any assistance I can to cease the behavior that is jeopardizing you employment with
Minit Australia Pty Ltd.”
It is to be noted that he was warned to cease his misconduct if he did not wish his employment to be jeopardised.
He also agreed in evidence that he had received subsequent to that, and, indeed, in 2001, a number of verbal warnings about
the excessive use, for private purposes, of the work telephone at his kiosk.
In 2001, Mr de Vos received a written warning from Mr Cooper-Fowle because of his conduct to a customer. He had
suggested to the customer that she clean her shoes. When she responded that she did not have time to clean them because she
had four children, Mr de Vos told her that if she had less children she would have more time to polish her shoes. She
complained about this and he received the written warning of 12 March 2001 (exhibit 2, page 22 (AB)). That letter, which was
a final warning of dismissal, formal parts omitted, reads as follows:“This letter is to counsel you on your conduct during work hours, specifically in dealing with customers.
We received a complaint from a customer at the Riverton store about the level of service and the unacceptable and
inappropriate manner in which they were spoken to.
As you and I discussed on 23/02/01 you need at all times to resist the need to take any complaint personally or
reply with a jibe or comments likely to make the situation worse. You and I have agreed to a system where, if you
believe you are unable to solve the customers problem, call me from the shop, and I will discuss with the customer,
or give them one of my cards and have them contact me. This is not your out in dealing with all customer problems.
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I still expect you to do every thing possible to solve the customers problem but if you believe you are not able then
contact me and I will assist.
As we have previously discussed two complaints received from customers, December 2000, about the same
situation we have reached a point where any further complaints of this type will leave me with no other option but
to terminate your employment with Minit.
Under all circumstances our aim is to satisfy our customers needs and if the customer requires, what they believe is,
a unsatisfactory job be corrected then generally we will endeavor to meet this need.
In closing, I wish to offer you any assistance I can to assist our customers and if you have any questions regarding
this matter please do not hesitate to contact me. You also need to understand that this is a final warning and any
reoccurrence will result in the termination of your employment.”
Mr Cooper-Fowle commented to him that he would not have liked it had Mr de Vos spoken to his wife in that manner.
Mr de Vos said that he tried to write an apology to the customer but it is not certain why he did not complete that exercise. In
any event, there is no evidence that he did apologise.
Mr de Vos’ evidence was that in 2001 he tried to follow the instructions given to him as far as possible. However, during the
rest of 2001 he received verbal warnings, as he described them, about the “shop meeting budgets and things like that”. He had
received several warnings over a number of years. In 2000 he had declined to work on a Saturday and received a warning in
relation to that. He gave evidence that he received no other written warnings between March 2001 and February 2002.
He was told on occasion that his dollars per customer were slipping and he was given oral warnings once or twice. However,
he also said, in evidence, that generally he did not have a problem dealing with the public.
During February 2002, on a week day, he had served a customer who complained that a battery put into her watch on the
previous Saturday (when Mr de Vos was not at work) was faulty. She asked for a refund. In evidence he said that this
customer was difficult. He did give her a refund. He became aggravated, he said, because she became aggravated. He
described her as abrasive. He gave her a business card. He had given difficult customers business cards before, as suggested by
Mr Cooper-Fowle. What occurred of course, was that he wrote the words “f…ing stupid bitch” on the weekly shop
spoilage/shrinkage report form in relation to the refund sought by the customer for the alleged defective battery. Employees
were required, when they had taken back a defective piece of goods and it could not be used again, to report this on the weekly
shop spoilage/shrinkage report. That is what he wrote on the report at the time of the incident, and on that portion of the form
where Mr de Vos was to insert his name he had also written “who cares?”. The report form with the words on it was
subsequently sent to Minit’s head office where it gave offence to a data entry clerk in Minit’s head office in New South Wales
who read it. He admitted in cross-examination that what he wrote on the report was inappropriate, but he said that it was to
help him to deal with the customer. He was so worked up that he wrote it down and was then polite to his next customer. In
doing this he was expressing his anger in a non-verbal way as he said he had been counselled to do.
On 19 February 2002, Mr Cooper-Fowle came to his kiosk and had a discussion with Mr de Vos. He had the spoilage report
with him. It was 5.25 pm. Mr Cooper-Fowle showed him the report and said “you can’t continue doing things like this. Take a
day off to think about where you want to be with the company”. Mr de Vos said that Mr Cooper-Fowle did not ask him for his
side of the story.
During this conversation, too, Mr de Vos admitted that there had been a problem with another lady in relation to an engraving
job. This lady came into the kiosk when he was talking on the telephone to a fellow employee, Mr Ian Roberts, about stock
items. Mr de Vos denied that he continued the telephone conversation whilst he was talking to the lady. She did not complain
to him that he was talking on the telephone whilst he was dealing with her. When Mr de Vos raised this on 19 February 2002,
Mr Cooper-Fowle did not have knowledge of this complaint, Mr de Vos said in evidence. Mr Cooper-Fowler went on to say “I
haven’t got time for this. You’ve had enough warnings”.
After this conversation, Mr de Vos went home and returned to work at his kiosk, starting work at 9.00am on 21 February 2002.
About 20 minutes later Mr Cooper-Fowle came in. Mr de Vos said that he thought that he should give a written apology to the
lady. Mr Cooper-Fowle then replied “no, it wasn’t going to happen. Here is your termination”. He told Mr de Vos that he did
not care about the apology, that Mr de Vos had had too many warnings and that Mr Cooper-Fowle had had too much of this.
Mr de Vos was dismissed, he said, because, as Mr Cooper-Fowle put it, he, Mr de Vos, had not heeded “several warnings or
counsellings” which he had received. Mr Cooper-Fowle referred, too, to the spoilage sheet on which he had written the
offensive comment and said “this is further proof”. Mr de Vos was paid monies on termination and left work that day. The
notice of termination which he received in writing said that he had not adhered to previous warnings about dismissal and that
he was not respectful to customers and staff although he had been warned, as far as I can discern from what is written on the
document where the writing is somewhat faint (see page 24 (AB)).

CROSS-EXAMINATION
I now turn to the hearing and determination of the application and certain conduct of Mr de Vos. In cross-examination
Mr de Vos said (see page 50 of the transcript at first instance (hereinafter referred to as “TFI”)) to counsel for Minit “she
aggravated me in a similar manner to what you are doing by trying to belittle me”. He then said this justified the comment
which he had written on the spoilage report. Then, in the course of cross-examination, counsel said “Please don’t make a sign
like that as if – I understand that to be I’m masturbating. Please don’t do that in this Commission”. The Senior Commissioner
then said “Mr de Vos did you make that gesture? I must admit you have your side to me. Did you do that?” Mr de Vos replied
“Yes, I did, to be honest”. It was then that the Senior Commissioner said that they would take an adjournment and described
Mr de Vos’ behaviour as outrageous. He also commented that Mr Kemp was doing nothing more than one would expect, or
one would expect any advocate to do. Mr de Vos apologised.
23 There was then discussion about what would occur with the case (see page 52 (TFI)):“BEECH SC: All right. Thank you for those comments. You’ll appreciate that we still have a fair way to go as far
as your own evidence is concerned?---Can I -—
I’d like you to discuss with Mr Crossley and if - - indeed, with Ms Dukoschoff who’s in the back of the court
whether or not you are still - - whether or not you feel you are capable of continuing with the case given that you
have found the proceedings so far sufficiently distressing to warrant you making the action that’s just been
described?---I’ve been sitting here for a time and I’d love to stretch my legs and just take a breather, if I may.
Yes. All right. I think I’d like you to discuss that in particular with Mr Crossley?---Okay.
Because I do not want a repeat in the afternoon?---My apologies.
We’ll take the adjournment, 1 hour, thank you.”
22

222

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

FINDINGS AT FIRST INSTANCE
At 2.15pm the Commission resumed its sitting and the Senior Commissioner gave reasons for dismissing the matter and
dismissed it. He did not invite submissions before doing so. The findings in the reasons summarised were as follows:(a) Mr de Vos’ action this morning was not in response to anything other than only 20 minutes of the usual crossexamination of a person in an unfair dismissal hearing.
(b) The Senior Commissioner said that he had re-read Mr deVos’ evidence of why he became aggravated by the
watch battery customer. His answer, as illustrated by his action, shows to me that Minit had ample justification
to regard the conduct which led to his dismissal as continuing behaviour, and even if Mr de Vos has 6 years’
history, was good at his job, punctual and received Store of the Month awards, the events of the last two years
including today, show a behaviour, even after warnings have been given to him about it, that means Mr de Vos
has not shown that his dismissal was unfair, so the Senior Commissioner found.
(c) That in the course of cross-examination, Mr de Vos made an obscene and offensive gesture at Mr Kemp,
counsel for Minit. The Senior Commissioner stopped the proceedings and informed Mr de Vos that his
behaviour was unacceptable and that he should reflect upon whether he was able to continue with his
application given his reaction after only 20 minutes of cross-examination. Mr de Vos apologised and explained
that it was his way of dealing with stress to do something in a non-verbal way. The proceedings were then
adjourned for lunch. After the proceedings resumed after lunch, the Senior Commissioner dismissed the
proceedings because the gesture was personally offensive to Mr Kemp, it is a contempt of the Commission
process, and it was the same process which Mr de Vos was seeking to utilise.
(d) The Senior Commissioner considered Mr de Vos’ explanation and his apology and found that he exhibited in
the hearing the very conduct about which Minit had warned him and for which he was dismissed. That is the
conduct which he described as a non-verbal means of channelling his anger or his frustration.
(e) The Senior Commissioner found, too, that Mr de Vos’ dismissal was primarily a result of the obscene and
abusive words he wrote on the shop spoilage/shrinkage form and which gave offence to a person other than the
person about whom it was written.
(f) The Senior Commissioner found that Mr de Vos did not intend to give offence, but that he had a vivid example in
this hearing of what Mr de Vos may do in a situation which he finds stressful and how it might give offence.
25 Accordingly, the claim was dismissed.
ISSUES AND CONCLUSIONS
26 The decision made was a discretionary decision as that term is defined in Norbis v Norbis (1986) 161 CLR 513 and Coal and
Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC).
27 It is for the appellant to establish that the exercise of the discretion at first instance miscarried, applying the principles laid
down in House v The King [1936] 55 CLR 499 and Gromark Packaging v FMWU (1992) 73 WAIG 220 (IAC).
28 If that is not established, then the Full Bench has no warrant to interfere with the exercise of the discretion at first instance, and
particularly no warrant to justify it substituting the exercise of its discretion for that of the Commission at first instance.
29 The power to dismiss exercised by the Commission is one specifically conferred by s.27(1) of the Act. S.27(1) reads as
follows:“(1)
Except as otherwise provided in this Act, the Commission may, in relation to any matter before it —
(a)
at any stage of the proceedings dismiss the matter or any part thereof or refrain from further hearing
or determining the matter or part if it is satisfied —
(i)
that the matter or part thereof is trivial;
(ii)
that further proceedings are not necessary or desirable in the public interest;
(iii)
that the person who referred the matter to the Commission does not have a sufficient interest
in the matter; or
(iv)
that for any other reason the matter or part should be dismissed or the hearing thereof
discontinued, as the case may be;”
30 It is, of course, quite clear from the express words of the section, that the power to dismiss can be exercised at any stage of the
proceedings. In other words, the Senior Commissioner was empowered to exercise the discretion when he did. It is also clear
that this dismissal occurred in accordance with s.27(1)(a)(ii) and/or (iv) of the Act, that is that it was in the public interest that
the application should be dismissed and for that matter that it should be dismissed because the equity, good conscience and the
substantial merits of the case did not lie with the applicant; or that he had not established otherwise. It is also the case that the
Senior Commissioner was required to act according to equity, good conscience and the substantial merits of the case (see
s.26(1)(a) of the Act).
31 It is also clear that the Senior Commissioner was required, relevant to this case, to have regard for the interests of the persons
immediately concerned, whether directly affected or not, and, where appropriate, for the interests of the community as a whole
(see s.26(1)(c) of the Act). Those persons who were concerned with this case were those immediately concerned with this case
and were Mr de Vos and Minit.
Ground 2
32 Ground 2 is a ground which caused me difficulty. It is a ground which alleged that the Senior Commission erred in dismissing
the application, because he did so without the benefit of hearing the employer’s evidence under examination in chief and
cross-examination. I know of no principle or authority which requires that that course be taken. It was for Mr de Vos to prove
his case and not for Minit to prove Mr de Vos’ case. No authority to the contrary of what I have just said was cited. The
Commission, it is trite to observe, cannot compel the respondent to give evidence or call evidence. In any event, the Senior
Commissioner dealt with the applicant when his case was at its strongest and put at best for him as should have been done.
(That is a similar approach to that which would be taken when considering a no case to answer submission where the
defendant adduces no evidence).
33 In my opinion, s.27(1)(a) confers a wide power indeed which is not limited, save and except by the terms of the section itself,
by the Act, and by the objects of the Act. It is clear that there was no exception in this case to the power conferred by s.27(1)(a)
otherwise contained in the Act. S.6(c), as it then read, is also a strong indication of the approach to be taken, including with
regard to s.27(1).
34 This was not a matter where there was the equivalent of a submission of no case to answer in civil jurisdictions. It was a case
where the Senior Commissioner dismissed the application of its own motion as if such a submission had been made. This
Commission should not be slow to entertain such a submission, however, but only where the interests of justice are not
compromised and economies may be effected (see J-Corp Pty Ltd v ABLF (No 2) (1992) 111 ALR 377 at 384 (FC)).
24
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To amplify that further, I would observe that cross-examination had only just started and only a few pages of transcript of it
was recorded before the dismissal of the application occurred.
36 Another problem with that ground is that it contained particulars under the heading “Evidence” which seem to have been
really directed to establishing that there was sufficient evidence adduced at first instance to require a finding that there should
be no dismissal of the application. That is put at best for the appellant. If one were to take the view that that is what the ground
means, then I would make the following observations and reach the following conclusions, but I preface those conclusions by
saying that the ground of appeal as it is drafted alleges no mistake of fact or law and is simply not made out for that reason.
37 The primary reason for the dismissal was the incident where Mr de Vos had written words which were abusive and might be
regarded as obscene about a customer who had complained to him, on a report made by him and on a form the completion of
which was required by Minit. It was also a form which he knew, and the contents of which he knew, would be seen by other
employees. It was open to so find. He attempted to justify this conduct by saying that he had been counselled to direct his
feelings of anger into non-verbal channels. He knew or ought to have known that the words might cause offence to whoever
saw them, particularly a fellow employee. In any event, they demonstrated a most unsatisfactory attitude to a customer, not the
least because the description of a customer was entered by him on an official report for his employer. It is difficult to
understand how he could claim that that was channelling his anger into non-verbal directions which were at all acceptable,
comprehensible or justifiable. Not surprisingly, another employee was offended by Mr de Vos’ notation on the report and
apparently said so. This was one of a number of incidents which had drawn counselling of, warnings to, or criticism of
Mr de Vos on behalf of his employer.
38 In 1998, he had been dismissed because of his inability to control his anger and because of the lack of respect he had for
fellow employees. He found them aggravating. The employer dismissed him. He had given promises to change and was reemployed. He had, since his re-employment, received two written warnings, serious warnings, one advising that his
employment was in jeopardy. The other was a final warning for what might be termed a gratuitously insulting remark to a
customer. He had received several warnings which included the written one about excessive private use of his employer’s
telephone. He had received oral counselling from his employer on a number of occasions. He did not say that any warning
given to him was invalid. He admitted receiving the final warning of 12 March 2001. It matters not that there was a time lapse
between that warning and the dismissal. He had been counselled since. He was well aware of what was required of him dating
back to 1998. He was even conscious of the nature of the complaint about the engraving from the customer and the allegation
that he was on the telephone, although he denied that. He knew that his temper and his failure to control it had caused
problems. He had received serious warnings. He had continued to use the telephone excessively, notwithstanding warnings not
to do so. He still had difficulty with customers and his expression of anger. He either ignored or could not do what he was
required to do to mend his ways. It is quite clear, having regard to the events of the two years before his dismissal, as the
Senior Commissioner said, and his writing an angry and offensive comment about a customer on an official document, and
also offending a fellow employee who saw it, even after the warnings and counselling which he had received, that his
dismissal was not harsh and oppressive or unfair. Further, the evidence of Mr Ian Roberts, put at best for Mr de Vos, could not
alter such a finding. All it could do was to corroborate his evidence that he was on a work related telephone call when the
customer came to inquire about the engraving job. No difference could have been made, as the Senior Commissioner correctly
found.
39 I would also add that Mr de Vos’ obscene gesture to counsel, which he admitted occurred, constituted evidence of his
disposition and the nature of his behaviour when he thought that he was being “belittled”. A fair reading of the transcript
reveals that the cross-examination was polite, correct and not at all oppressive or belittling. It was not at all exceptionable and
the Senior Commissioner was right to so find. That ground, for those reasons, is not made out.
Ground 3
40 I now turn to ground 3. That is headed “Contempt of Court”. The ground has nothing to do with contempt of court. There was
no finding of contempt of court. The members of the Commission, with the exception of the President (see s.92(4) of the Act),
have no powers in contempt. This case contains a strong argument that that situation should be remedied.
41 This ground fails in that it seems to assume in its particulars, which, in the ground itself, are called “Evidence”, that the
application was dismissed at first instance because of Mr de Vos’ behaviour in cross-examination. A fair reading of the
reasons reveals that that is not the case. The application was dismissed even at a time when Mr de Vos’ case was strongest,
and, on his own evidence, he had not established that the dismissal was unfair. It was both justified and procedurally and
substantively fair on all of the evidence. If that were not the case, it was not established to have been unfair.
42 The behaviour of Mr de Vos was, despite oral and written warnings and counselling over a period of time, so bad as to warrant
dismissal and the dismissal was fair. It follows that those grounds which go to what the Commission should have done about
his behaviour in court are simply irrelevant.
43 In any event, I would add this, although it is not necessary for the disposal of the ground. There is no evidence, except that the
offensive gesture was directed to counsel. It is simply irrelevant to allege that the Senior Commissioner did not see the gesture.
Mr de Vos himself admitted that he made the gesture and apologised for his behaviour. Further, to suggest that an offensive
gesture used in court to counsel, is another form of non-verbal expression to express Mr de Vos’ frustration is a nonsense. That
simply could not justify the offensive gesture which he admitted to making. Further, the cross-examination, as I have read it,
was as I have said above, proper. There was no good reason to behave as Mr de Vos did. He himself realised it and apologised.
In any event, as I have said, his behaviour was not the reason for the dismissal of the application. That ground, for those
reasons, is not made out.
44 There is no other possible ground of complaint contained in ground 3, except an allegation that the Commission is required to
afford natural justice to the parties before it.
45 It is trite to observe that this Commission is required to afford natural justice to parties before it and to interveners or objectors
or other participants permitted in proceedings before it (see, for example, RRIA v AMWSU and Others 70 WAIG 2083 (IAC)).
While procedural fairness requires the decision maker to afford parties a reasonable opportunity to present their case, it does
not impose on the decision maker the task of ensuring that the parties take advantage of that opportunity (see Re Media and
Entertainment Arts Alliance; ex parte Hoyts Corporation Pty Ltd (1994) 68 ALJR 179 at 185 and Sullivan v Department of
Transport (1978) 20 ALR 323 at 343 per Deane J and see also Charalambous v Carideo (1988) VR 604 at 612 per Fullagar J).
46 The tribunal is not under a duty to advise persons, generally speaking, how to present their cases. A tribunal, however, should
not proceed while relying on parties to assert their rights where to do so would deny the parties the opportunity to be heard
(see Mayes v Mayes [1971] 2 All ER 397 per Bagnall J at 400 and see, too, Hall v New South Wales Trotting Club Ltd [1977]
1 NSWLR 378 (CA) per Hutley J at 382-383 and Escobar v Spinaleri (1986) 7 NSWLR 51 (CA)).
47 It is not for the tribunal to make the case for the applicant (see Luu v Reneiver (1989) 91 ALR 39 (FC-FC) and see Bread
Manufacturers (Perth and Suburbs) Industrial Union of Employees v West Australian Bakers, Pastrycooks and Confectioners
35
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Union of Workers (1990) 70 WAIG 3565 at 3566 (FB)). Further, a tribunal denies procedural fairness, even if unwittingly,
where it fails to insist that a participant complete its submissions on a point which forms the basis of the decision and in
respect of which despite a degree of confusion, it was clear that submissions had not been concluded (see Re Windridge; ex
parte Pacific Coal Pty Ltd (1992) 2 QDR 180 (FC)). In this case, it is to be noted that the agent for Mr de Vos made no
attempt to make submissions opposing the dismissal of the application or whether it should or should not be dismissed, which
is something of an omission. However, this was a case where it should be said that the tribunal should not have proceeded
while relying on the parties to assert their rights, particularly when the fate of the application was in the balance.
48 Escobar v Spinaleri (CA) (op cit) is authority for the proposition that a denial of natural justice may arise when the court
proceeds to a decision without affording counsel an opportunity to address the Court. A question for determination might be,
and was in this case, whether counsel had been precluded from addressing the Commission, or whether knowing that he had
the right and the opportunity to press it, he waived the right. Kirby P observed at page 55 of Escobar v Spinaleri (CA) (op
cit):“Numerous cases both in England and Australia underline the importance of giving a party, or those who represent
him, a reasonable opportunity to complete the case they bring and to endeavour to persuade the court to the merits
of that case: see, eg, Mayes v Mayes [1971] 1 WLR 679; [1971] 2 All ER 397.”
49 In that case, the proper course for the Judge to have followed was held to have been to invite an address (see also per
Samuels JA at pages 60-61 of where he said):“I think it clear that in the ordinary course counsel must be permitted to address the judge upon the evidence, unless
there are exceptional circumstances (most difficult to envisage) which have in some way deprived him of that right
or he has declined to exercise it. There is, in addition, authority to which we were referred to the effect that it is the
duty of the judge explicitly to inform counsel of the right to address, and not for counsel to claim that right,
notwithstanding the remarks of Scrutton LJ in Hobbs v C T Tinling & Co Ltd [1929] 2 KB 1 at 26.”
50 In this case, there could not have been a waiver of the right to address on the facts. The Senior Commissioner came in, and, it
would seem from the transcript, he immediately gave his decision having before lunch asked Mr de Vos to consider his
position.
51 In my opinion, on those authorities, the Senior Commissioner should have invited submissions as to why he should not dismiss
the case and failed to afford procedural fairness or natural justice in so doing.
52 Further, in any event, the failure to allow Mr de Vos to address the Commission on whether he wished to continue with his
application could not possibly have produced a different result (see Stead v State Government Insurance Commission [1986]
161 CLR 141 at 147 and RRIA v AMWSU and Others (1993) 73 WAIG 1993 at 1998 (IAC)). I say that for the reasons which I
now express.
53 It is quite clear that the Senior Commissioner accepted the evidence of Mr de Vos as he was required to do. It is quite clear,
too, that having done so he found that Mr de Vos failed to establish his case and was correct in so finding. There was no
procedural or substantive unfairness in the dismissal established. On Mr de Vos’ own evidence that was clear. There was
nothing to suggest that any further evidence would improve his chances of success in the application. There was no error in
fact or law established in the finding made. That ground is not made out.
Finally
54 I have considered all of the evidence and all of the material and submissions. No error in the exercise of the discretion has
been established. No appealable error has been established. The grounds of appeal are not made out. I would dismiss the
appeal for all of those reasons.
CHIEF COMMISSIONER W S COLEMAN—
55 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing further to add.
COMMISSIONER S WOOD—
56 I have had the benefit of reading the Reasons for Decision of His Honour, the President. I agree and have nothing to add.
THE PRESIDENT—
57 For those reasons, the appeal is dismissed.
Order accordingly
_________
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Order
This appeal having come on for hearing before the Full Bench on the 10th day of December 2002, and having heard Mr T CrossleySolomon, as agent, on behalf of the appellant, and Mr S Kemp (of Counsel), by leave, on behalf of the respondent, and the Full
Bench having reserved its decision in the matter, and reasons for decision having been delivered on the 8th day of January 2003, it is
this day, the 8th day of January 2003, ordered by the Full Bench that appeal No FBA 40 of 2002 be and is hereby dismissed
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
____________________
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THE PRESIDENT—
INTRODUCTION
1 This is an appeal by the abovenamed appellant against the decision of the Commission, constituted by a single Commissioner,
given on 2 July 2002 in application No 1884 of 2001.
2 The appeal is brought under s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).
3

4

5

THE DECISION
The decision appealed against is contained in an order made on 2 July 2002. The order, by the Commissioner, formal parts
omitted, was in the following terms:“(1)
DECLARES that the applicant, Rene Koster, was harshly and unfairly dismissed by the respondent on the
19th day of October 2001;
(2)
DECLARES that the applicant’s employment with the respondent was subject to a 3 month period of
probation;
(3)
DECLARES that reinstatement is impracticable;
(4)
ORDERS that the said respondent do hereby pay, as and by way of compensation the amount of
$2,394.00 to Rene Koster, less any taxation that may be payable to the Commissioner of Taxation.”
APPEAL LIMITED
The appeal is against the declaration that the appellant was on probation in his employment by the respondent, only, which is
paragraph (2) of the order.
GROUNDS OF APPEAL
The appeal is on the following grounds:“1.
The Commissioner failed to direct himself as to the onus of proof with respect to the issue of probation and
ought to have found that the onus ofproof was on the respondent.
2.
The Commissioner ought to have found that the respondent on the balance of probabilities had failed to
prove that a 3 month probationary period applied to the appellant’s employment contract.
PARTICULARS
The Commissioner found that the employment agent did not record the respondent’s job vacancy as
being subject to a probationary period;
2.2.
The Commissioner found that the applicant believed and testified on oath there was no probation;
2.3.
The Commissioner found that the actions of the respondent’s manager Marcus Krakolinig during the
employment period were not consistent with or acknowledgment that a probation period applied;
2.4.
The respondent did not have any written record of a period of probation.
The finding by the Commissioner that the appellant’s employment with the respondent was subject to a
3 month period of probation was contrary to to and against the weight of the evidence.
2.1.

3.
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PARTICULARS
There was no evidence or no satisfactory evidence that a probationary period applied to the
appellant’s employment;
3.2.
There was overwhelming evidence that a probationary period did not apply as—
3.2.1. The Commissioner found that the employment agent did not record the respondent’s job
vacancy as being subject to a probationary period;
3.2.2. The Commissioner found that the applicant believed there was no probation;
3.2.3. The Commissioner found that the actions of the employer’s manager Marcus Krakolinig
during the employment period were not consistent with or an acknowledgment that a
probation period applied;
3.2.4. The respondent did not have any written record of a period of probation;
3.2.5. The respondent’s answer and counterproposal stated that the period of probation ended on
the l9th October 2001.
ORDERS SOUGHT ON APPEAL
1.
That the finding that a period of probation applied be quashed;
2.
That the appellant be awarded compensation for his loss to the date of hearing and in the future, subject to
the statutory limit.”
BACKGROUND
An application was brought by the abovenamed appellant pursuant to s.29(1)(b)(i) of the Act, claiming that he was harshly,
oppressively and unfairly dismissed.
The application was opposed and was heard and determined by the Commission. The appellant, Mr Rene Koster, his partner,
Ms Henrica Buifssen, and an employment consultant, Ms Christina Giannaros, gave evidence on behalf of the appellant.
Mr Markus Krakolinig, the production manager of the respondent, and a polisher supervisor, Mr Daniel Sillence, gave
evidence on behalf of the respondent at first instance.
Mr Koster claimed that he was unfairly dismissed and sought an order for compensation.
According to Commissioner Wood (paragraph 1, page 14 of the appeal book), by way of compensation he claimed an amount
equal to 28 weeks wages at $570.00 gross per week, which is what he was paid by the respondent, it not being in dispute that
he had not been able to obtain work and had not worked for 28 weeks. Both parties agreed that reinstatement was
impracticable.
The background to the matter was this. The respondent carried on the business of furniture manufacture employing, at the time
of the hearing, about 17 employees. It employed the employees, at all material times, in sections. One section was the “fit-up
section” and the other the “prep section”.
The business carried on by the respondent at its premises in Daglish involved, at all material times, these activities. The
respondent received constituent parts of furniture pieces, often in rough form from Indonesia. In the prep area, they were then
assembled, glued and sanded and sent to the fit area where they were completed and polished before being sold or exported.
Mr Rene Koster, the appellant, was employed as a trades assistant sanding and gluing furniture in the prep area from 20 August
2001 to 19 October 2001. He was dismissed on 15 October 2001 by notice given on 12 October 2001, by the production
manager of the respondent, Mr Markus Krakolinig.
Mr Krakolinig had advised an employment agency linked to Anglicare Australia and called Job Futures, to seek an employee.
The actual “employment consultant” responsible was Ms Christina Giannaros. The position was for a full-time qualified
tradesman cabinetmaker at a starting salary of $16.00 per hour, which rate was to be reviewed after three months. These were
the details which Ms Giannaros recorded and which were made available to Mr Koster (see page 42 of the appeal book
(hereinafter referred to as “AB”)).
Evidence was given at first instance by Ms Giannaros and the details of the position and her evidence mention only that a wage
review would occur after three months. There was no mention in the details which she had, or in her evidence, that any
probationary period of three months was a condition of employment. Ms Giannaros confirmed that the employment which was
to be offered was permanent, that is for six months or more. That is again what the note says.
Mr Koster was referred to Mr Krakolinig by Ms Giannaros with whom he made contact. He had some discussion with
Mr Krakolinig. He was shown around and there was quite a deal of discussion between him and Mr Peter Cheine who was in
charge of the prep section. Shortly after he was engaged by Mr Krakolinig at the rate of $16.00 per hour, he said. He said that a
week later, after he had commenced employment, Mr Krakolinig said that his wage would be $15.00 an hour, not $16.00 per
hour. Mr Krakolinig said in evidence that he had engaged Mr Koster at the rate of $15.00 an hour because he was a trades
assistant and so classified, and not a tradesman.
One crucial matter was whether it was a term of his contract of employment that Mr Koster was employed on three months
probation, or for three months on probation. If it was a term of the contract, of course, it was an oral term because there was no
written evidence tendered of the employment agreement and it was certainly not reduced to writing on the evidence. Mr Koster
denied that it was a term of his agreement that he was employed for three months on probation, or subject to three months
probation. He said that it had never been mentioned.
Mr Krakolinig, however, said this (see pages 70-71 of the transcript at first instance (hereinafter referred to as “TFI”)):“…The day when I interviewed him and everything else when I explained things - - the way we do things and
everything else, I - - also we spoke about the probationary period. We also spoke about his wage and everything
else.”
Mr Krakolinig was then asked what he said to Mr Koster concerning the probationary period and replied (see pages 7071 (TFI)):“…Obviously the probationary period is - - he’s aware of that because all the workers I employ or previous, it is - everyone is one (sic) 3 months probation when they start.”
Mr Krakolinig was then asked (see page 72 (TFI)):“Q. : What did you exactly say to Mr Koster?--A. It’s - - on employment it’s - - to start with he’s on 3 months probation and I also told him about his pay and
everything else. I said, “At the moment we’ll give you $15 instead of $16 because you’re not a qualified cabinet
maker”, and he agreed on it.”
3.1.
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20 His evidence was also that Mr Koster agreed with the probationary period, that is the probationary period of three months (see
page 72 (TFI)). Mr Krakolinig also said that all employees were signed to written probation agreements but that he omitted to
do this in relation to Mr Koster.
21 I should also add that, although it was clear Mr Koster was dismissed for inadequate performance of his work, there was no
evidence of any written warning that his job was in jeopardy, or that he was given any written warning.
22 On one occasion, relatively early in the two months of his employment, it would seem, Mr Koster had not sanded a table
properly and it had to be returned to him two or three times to do it properly. Mr Sillence said that Mr Koster was willing to
correct the error when he was spoken to about it in Mr Sillence’s presence.
23 It was Mr Koster’s evidence that he was not properly instructed how to do his work. He also denied that he been warned or
spoken to about the standard of his work or the slowness of the rate of his work except in relation to the table referred to above.
24 Mr Krakolinig said that Mr Koster had been spoken to about these matters several times. He said that Mr Koster’s work was
too slow and his performance was not up to standard. However, Mr Krakolinig admitted that nothing in writing was recorded
and that Mr Koster was given no written notice of his deficiency in performance.
25 In early October 2001, Mr Koster and his partner, Ms Henrica Buifssen, saw Mr Krakolinig to enquire whether Mr Koster
could take his holidays in December 2001-January 2002 because they wished to fly to Europe. Ms Buifssen had just been to
the travel agent. Mr Krakolinig agreed to Mr Koster taking holidays in accordance with Mr Koster’s request. In or about early
October 2001, there were prepared agreements called “workplace agreements”, which Mr Krakolinig intended that all
employees, including Mr Koster, should sign. The agreement contained no clause prescribing a probationary period of
employment, and indeed, provided for a term of employment for Mr Koster of six months (see page 24 (AB) and clause 1.2 of
the agreement).
26 Mr Koster took the agreement home when it was given to him on or about 5 October 2001, a Friday. In evidence,
Mr Krakolinig said that, as far as he was concerned, the agreement was in final form when he gave it to Mr Koster.
27 Mr Koster was then away ill for the following five days of that week and returned to work on Monday, 15 October 2001. He
brought with him the workplace agreement which he had signed (see page 27 (AB)). He was told that he was no longer to work
in the prep area. When he arrived, someone else in fact had been engaged to work there in his place. He was moved into the fitup area. About 3.00pm that day Mr Krakolinig and he met at Mr Krakolinig’s request and Mr Krakolinig gave him notice of
dismissal for unsatisfactory performance.
28 Mr Koster, on his evidence, and on Mr Krakolinig’s evidence, expressed great surprise when he was dismissed, saying that he
felt completely lost in space and that this was the last thing which he expected. His evidence had been, of course, that he had
received no warnings and no criticism of his work. There was no dismissal letter or notice and no written record of his
dismissal or the reasons therefor, in evidence, or referred to in evidence. He was given a week’s notice which he worked out
doing odd jobs including cleaning toilets.
29 It is not clear, because of contradictory evidence given by Mr Krakolinig, whether he dismissed Mr Koster because of his
slowness and failure to perform adequately in the prep area in the past, or his inadequacy of performance for eight hours or less
in the fit-up area on 15 October 2001, or for both reasons. It is also not clear if it was for both reasons, how much each reason
played on the decision made. Suffice it to say that he was dismissed after less than eight hours in the fit-up area; which seems a
very short time within which to assess his performance in that area (see Mr Krakolinig’s evidence at pages 86, 88, 99 and 100101 (TFI)).
30 What is clear, on Mr Krakolinig’s evidence, is that Mr Koster’s performance had not deteriorated since Mr Koster saw
Mr Krakolinig about his going on holidays in early October 2001. That was admitted by Mr Krakolinig. In the meantime,
Mr Koster had been offered an agreement to work for six months, and, as he said in evidence, all that operated to prevent his
working in accordance with the signed agreement by way of acceptance to Mr Krakolinig was that he was dismissed before he
could do so.

THE COMMISSIONER’S FINDINGS
Probation or Not
31 I now refer to the findings of the Commissioner at first instance and some of the discussions of the evidence by the
Commissioner.
32 The Commissioner observed that he did not have a favourable impression of Mr Koster’s evidence, finding it both exaggerated
and inconsistent (see paragraphs 24 and 25).
33 The Commissioner also observed that, although he had some difficulty with the consistency of Mr Krakolinig’s evidence, he
considered that Mr Krakolinig was both clear and straightforward in his evidence, and admitted to “issues under crossexamination”. The Commissioner therefore preferred his evidence to that of Mr Koster.
34 Mr Krakolinig agreed in cross-examination that he sacked Mr Koster because he could not work in the new fit-out area. He did
not advise Mr Koster of this, but did advise that he was too slow in his work. He said that his chief complaint about Mr Koster
was the return of a table for polishing three times, but that there were a few other items.
35 He said also that there was an oral agreement with Mr Koster that Mr Koster would be on probation, that everyone is put on
probation, and that normally this was done in writing. However, he said that he overlooked it when he did the workplace
agreement.
36 The Commissioner went on to find that a key difference in the evidence of Mr Koster and Mr Krakolinig was whether
Mr Koster was under a three month probationary period at the time of his dismissal. It was, of course, Mr Krakolinig’s
evidence that the term of the contract was made clear orally to Mr Koster when he first attended for interview. Mr Krakolinig
said that he would normally stipulate probationary employment in writing.
37 The Commissioner observed that Mr Crossley drew attention to the award which he said did not govern the employment of
Mr Koster, but which was aligned to Mr Koster’s employment, and the emphasis on assessment in the award.
38 The Commissioner observed that Mr Koster was not a qualified tradesman and that his competence would have to be assessed.
Mr Sillence, another witness, said that he, Mr Sillence, was initially employed on a three month probationary period.
39 Mr Koster said in evidence, and he adhered to this evidence, that his salary was to be reviewed but that no probationary period
applied to him. Ms Giannaros, another witness, gave evidence that there was to be a salary review after three months (see
exhibit R1).
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40 The Commissioner also observed that neither Mr Krakolinig nor Mr Koster was swayed under cross-examination and in their
differing views that a probationary period did or did not apply. Mr Koster was not a qualified tradesman and the respondent
had originally sought a qualified tradesman.
41 The Commissioner observed, therefore, that it might be reasonable to expect a probationary period to apply so that an
assessment of Mr Koster’s competence could be undertaken. He said that the evidence of Mr Sillence of his own probationary
period was not compelling.
42 He also observed that the actions of Mr Krakolinig during the employment did not appear to be consistent with or to
acknowledge that a probationary period applied.
43 In October 2001, Mr Koster was granted extended leave in December 2001 when the probationary period, if one applied,
would have ended in November 2001. Similarly, in October 2001, Mr Krakolinig gave Mr Koster the offer of a workplace
agreement which was to operate for six months and which had no mention of probationary employment. That agreement did
not come into force. Mr Koster said there was no mention of probation and Mr Krakolinig said that it was mentioned at the
interview.
44 The Commissioner went on to hold that it was more likely that a probationary period did apply because he had greater faith in
Mr Krakolinig’s evidence than he did in that of Mr Koster. The Commissioner said that there was to be a three month review,
referred to as a salary review, which is not a probationary period necessarily, but Mr Koster was unqualified and untried in the
work and on balance he was on probation for three months, the Commissioner found.
45 The Commissioner observed that the granting of leave over Christmas and the offer of a workplace agreement were submitted
to be inconsistent with the existence of a probationary period, but his impression was that they enhanced the suddenness of the
termination and they did not lead the Commissioner to a conclusion that Mr Koster was not on trial from the beginning of his
employment.
46 Mr Sillence and Mr Krakolinig both gave evidence of the defect in the performance of Mr Koster’s work. He said that
Mr Koster was too slow and made too many mistakes and cost the firm money. He was shifted to a new job without warning or
explanation and when in the course of less than a day he could not do that job adequately, he was dismissed. The
Commissioner also found that although he was counselled there was no warning, and, in particular, no warning that his job was
in jeopardy.
47 Thus, the Commissioner found that Mr Koster was unfairly dismissed. There was no appeal against that finding.
COMPENSATION
48 The Commissioner at first instance found that Mr Koster’s loss was from the date of termination ((ie) 19 October 2001) until
the end of the probationary period, 19 November 2001. He found, too, that, given the concerns about Mr Koster’s performance,
the employment relationship would have ended fairly at that point of time, and this should have been made more apparent to
Mr Koster. His weekly income was $570.00 gross, and there was therefore a loss of 4.2 weeks or $2,394.00, which is the
amount of compensation which the Commissioner ordered. The grounds of appeal, read with the orders sought, attack the
finding as to loss and the assessment of compensation.
ISSUES AND CONCLUSIONS
Discretionary Decision
49 This was a discretionary decision as that term is defined in Norbis v Norbis (1986) 161 CLR 513 (see also Coal and Allied
Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)).
50 The principle which applies is that the Full Bench has no warrant to interfere with the decision at first instance and certainly no
warrant to substitute its own decision for that of the Commissioner at first instance, unless the appellant establishes that there
was a miscarriage of the exercise of the discretion at first instance, applying the principles laid down in House v The King
[1936] 55 CLR 499 and in Gromark Packaging v FMWU 73 WAIG 220 (IAC), amongst other cases.
Findings of Fact
51 The principle which applies to questions of credibility decided at first instance with the advantage of seeing and hearing the
witnesses is well known in this Commission and relies on the decision in Devries and Another v Australian National Railways
Commission and Another [1992-1993] 177 CLR 472.
52 That case is authority for the proposition that a finding of fact by a trial judge, based on the credibility of the witness, is not to
be set aside because an appellate court thinks that the probabilities of the case are against, even strongly against, that finding. If
the finding depends to any substantial degree on the credibility of the witness, the finding must stand unless it can be shown
that the judge has failed to use or has acted on evidence which was inconsistent with facts incontrovertibly established by the
evidence or which was glaringly improbable.
53 As I have also observed in a number of reasons for decisions, the reasons for judgment of the High Court in State Rail
Authority of NSW v Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR 306 (HC) explains that proposition and does so in
the following terms. An appeal court or tribunal will set aside a finding where it has been made by the judge or tribunal at first
instance, and whereby she/he attached a significance to a witnesses appearance and demeanour which was misplaced,
especially in a context where the judge or tribunal had failed to give sufficient attention to all of the evidence in the case.
54 In State Rail Authority of NSW v Earthline Constructions Pty Ltd (in liq) (HC) (op cit) it was held to be demonstrable that there
had not yet been a determination of the appellant’s case on a consideration of the real strength of the body of evidence
presented (see per Gaudron, Kirby and Gummow JJ at page 307). Their Honours held that a Court of Appeal was not precluded
from finding that, in the light of other evidence, the primary judge had too fragile a base to support her/his relevant findings.
Evidential Burden
55 The question of an alleged evidential burden also arose in this case in that there was a submission that the respondent had to
prove that Mr Koster was on probation for three months and that that was pursuant to a term of the contract of employment.
56 The evidential burden is different from the legal burden of proof. The legal burden of proof is the obligation of a party to meet
the requirement of a rule of law that a fact in issue be proved or disproved either by a preponderance of the evidence or beyond
reasonable doubt, as the case may be (see “Cross on Evidence” (Australian Edition) by Byrne and Heydon at paragraph 7010).
57 The evidential burden is the obligation to show, if called upon to do so, that there is sufficient evidence to raise an issue as to
the existence or non-existence of a fact in issue, due regard being had to the standard of proof demanded of the party under
such obligation.
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58 The burden of proof in the sense of establishing a case lies on a plaintiff if the fact alleged (whether affirmative or negative in
form) is an essential element in his cause of action, for example if it is a condition precedent to his right to maintain the action.
The onus is on the defendant if the allegation is not a denial of an essential ingredient in the cause of action, but one which, if
established, will constitute a good defence, that is an avoidance of the claim which, prima facie, the plaintiff has (see per
Walsh J in Currie v Dempsey [1967] 2 NSWR 532 (FC) at 539).
The Appeal
Ground 1
59 The crux of this appeal was really an allegation that Mr Koster was not employed on probation and that it was not a term of his
contract that he be so employed, and that it was an error to find differently. Thus, so the case goes, as I understand it, it ought
to have been found at first instance that it is probable that Mr Koster would be employed for a longer period than the period
from 19 October 2001 to 19 November 2001; accordingly, the loss found to have been established was found erroneously to be
only four weeks loss of salary at the rate of salary paid during his employment by the respondent.
60 Further, as I understand it, the appeal goes along this line. The Commissioner at first instance misused his advantage from
seeing the witness and erred in the findings of fact made. Accordingly, the loss was much greater than that found and the
quantum of compensation ordered to have been paid should have been much greater.
61 First, it was alleged in ground 1 and submitted that the Commissioner at first instance failed to direct himself to the onus of
proof with respect to the issue of probation and ought to have found that the onus of proof was on the respondent. It will be
clear from what I have quoted above from the learned authors of “Cross on Evidence” (Australian Edition) (op cit), that it is
wrong to say that there was any onus of proof on the respondent. The appellant was bound to prove his loss according to
principles laid down in Bogunovich v Bayside Western Australia Pty Ltd 79 WAIG 8 (FB), Gilmore and Another v Cecil Bros
and Others 76 WAIG 4434 (FB) and as explained in O’Brien and Perth Metalwork Co Pty Ltd (Appeal No FBA 19 of 2002)
(unreported) dated 20 November 2002. (2002 WAIRC 07045).
62 There was an evidentiary onus on the respondent to prove that it was agreed, and agreed orally, that the contract of
employment was subject to a probationary period of three months, or was for a probationary period before it might become
permanent. It was conceded on the appeal by the agent for the respondent that that evidentiary onus on the respondent existed.
The Commissioner at first instance found that it was more likely that a probationary period applied since he had “greater faith
in Mr Krakolinig’s evidence over that of Mr Koster” (see page 20 (AB), paragraph 29).
63 I am not persuaded that the onus was wrongly found to have been discharged on a matter of principle. The real complaint was
that the onus was not discharged because the Commissioner, on the evidence, could not have found as he did (see
grounds 2 and 3). Because of the principle expressed in Devries and Another v Australian National Railways Commission and
Another (op cit) the task facing the appellant to establish errors of fact, given the advantage enjoyed by the Commissioner at
first instance in seeing and hearing the witnesses, is not an easy one.
Grounds 2 and 3
64 It is to be noted that there is a discussion of the nature of employment according to probationary terms in East Kimberley
Aboriginal Medical Service v ANF (2000) 80 WAIG 3155 (FB).
65 Grounds 2 and 3 contain a combination of allegations about various matters of fact and evidence which it is submitted should
have led to finding that there was no term of the contract for a probationary period or that, I suppose, it was not proven that
there was such a term.
66 I propose to consider those matters and other matters of fact, as well as the findings of the Commissioner at first instance:(a)
The employment agent, Ms Giannaros, did not record that the job vacancy filled by the appellant was
subject to a probationary period.
(b)
The employment agent recorded the job as being for six months or more with a wage review after three
months service. It was not suggested to Ms Giannaros in cross-examination or at all that she had recorded
the terms of employment erroneously or contrary to instructions. Accordingly, it was open to find that,
initially, the employer did not intend that a probationary period should apply.
(c)
Consistent with that, the appellant believed and testified on oath that there was no agreement to a
probationary period, and, indeed, that it was not mentioned. He did agree that he was told that there would
be a wage review after three months service.
(d)
The Commissioner found that the actions of the respondent’s manager were not consistent with or an
acknowledgement that a probationary period existed.
(e)
That finding was made and is correct in that:(i)
Mr Krakolinig gave evidence that he would normally stipulate a probationary period in writing and
did not do so. Indeed, the failure in this case of Mr Krakolinig to record or have recorded anything
in writing in relation to Mr Koster’s employment or dismissal, except for the workplace agreement,
is worthy of comment.
(ii)
In October 2001, Mr Koster was granted leave for the month of December 2001-January
2002 which was four months after he commenced his employment and after the expiration of any
probationary period of three months. That was clearly incompatible with the evidence that he was on
probation. It was also evidence which was compatible with the inference that if he were on
probation then it would be adjudged that he would successfully complete the period of probation.
However, it was more consistent with a finding that he was not on probation.
(iii)
In early October 2001, like all other employees, Mr Koster was given a workplace agreement which,
in fact, he signed and which he was willing to accept, and, further, which was in final form, on
Mr Krakolinig’s evidence. The only thing that prevented it being executed and coming into
operation, on his evidence, which was not contradicted, challenged or denied, was his dismissal.
That is corroborated by the evidence of Mr Krakolinig who said that the agreement, as far as he was
concerned, was in final form when he gave it to Mr Koster.
(iv)
That agreement, but for the dismissal, would have come into operation before the termination of the
three month probation period alleged to have been a term of the contract. Significantly, it offered a
term of employment for six months stretching far past any probation period and into the future. It
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was open to find that that agreement would have been entered into but for the dismissal, a
proposition not denied.
Significantly, too, since this was a new contract containing no provision for a probationary period
and given that it was for a six month period of employment, that is not surprising. It was open to
find that a probationary period was never contemplated as part of the contract or if it was, in the
original oral contract, that it was to form no part of the new contract offered. Alternatively, and even
more certainly, it was open to find that if there were a probationary period as part of the old oral
contract, that was to be replaced and extinguished by a new written contract offering six months
employment. Further and/or alternatively it could be found that the probationary period was
terminated in favour of Mr Koster who was to be offered a fixed term of employment for six months
in lieu. That agreement was what he was willing to accept. In the light of that written agreement
being offered, little weight could be attached to the existence of a probationary period even if it did
exist, which, on the evidence, must be said not to have been the case.
It is significant, too, that Ms Giannaros did not record the job as being subject to a probationary
period but to a wage review only. As I have said, it was not suggested that she was in error. I do not
agree, on Ms Giannaros’ evidence, which was not shaken, with the finding that it might or might not
mean a probationary period. The note clearly meant what it said, that there was to be a wage review
and that is what Ms Giannaros said. That is what Mr Koster said, too, in evidence. Ms Giannaros
made it clear that whether there was to be a probationary period is up to the employer.
Further, there was a reference to the period of six months or more employment in her note and that
coincided, if I might say so, with the later offer of six months employment in the workplace
agreement.
There was no written record of any period of probation. It is extraordinary that there is no written
record of a term of probation made by Mr Krakolinig, no offer of employment in writing, no written
evidence of counselling or warnings, and no written notice of dismissal given to Mr Koster.
The fact that Mr Sillence had been placed on probation, whilst worthy of consideration, should not
carry a great deal of weight in the light of all of the other evidence in the consideration of whether
Mr Koster’s contract involved a period of probation. Further, the evidence that probationary
employment was recorded in writing as a general rule is not convincing evidence in this matter. To
fail to record it in the course of Mr Koster’s case was, it is fair to say, an unusual omission and
should be read with the other unusual omissions to record anything significant about his
employment. The only significant document in writing is the written agreement which provides for
six months employment with no probationary period, and, for that reason, is very significant.
I must also say that on a fair reading of the whole of the evidence, including the matters which I
have referred to above, Mr Krakolinig’s evidence was not at all entirely straightforward, contrary to
the view which the Commissioner at first instance took.

67 If one takes all of the evidence into account, it is necessary to consider these matters, as I have already observed. The term of
employment which Ms Giannaros was instructed to bring to Mr Koster’s attention (or to any other applicant) included a term
of employment for six months or more with a salary review after three months. There was no reference to probation. That
evidence coincided with the evidence of Mr Koster that no probation period was mentioned to him. Mr Krakolinig said that it
was, but at first without conviction (even in evidence in chief) (see pages 70-71 (TFI), the last paragraph). There is no written
record of the most relevant matters relating to his employment, including any offer of employment or dismissal. That omission
is extraordinary, and it was open to so find. Significantly, the only document tendered on behalf of the employer at first
instance in relation to the employment is the workplace agreement. Significantly, that document contained no reference to a
probation period, nor might it readily do so or feasibly do so. It was an offer of a six month fixed term ofemployment
commencing before the expiry of the alleged probationary period, and ending well after it. It was in final form. It expressed the
intention of the respondent. Only Mr Koster’s dismissal prevented it coming into operation. The proposal contained in the
agreement followed an earlier approval of Mr Koster taking leave at Christmas time which was well outside any probationary
period and was incompatible, as a matter of evidence, with the existence of a probationary period.
68 I would also add that the agreement was offered, even on Mr Krakolinig’s evidence, with no mention of any probationary
period. On a consideration of all of the evidence, in my opinion, it was incorrect to find that there was a probationary period
which was a term of the contract of employment; and incorrect to find that such had been established. The evidence of
Mr Krakolinig could not be rightly found to be credible in that respect, given the evidence of the appellant, of Ms Giannaros,
the approval of leave, and the incontrovertible evidence of the terms of the workplace agreement, as well as the evidence as a
whole, for the reasons which I have expressed. For those reasons, I find that the Commissioner at first instance had too fragile
a base to support the relevant findings (see State Rail Authority of NSW v Earthline Constructions Pty Ltd (in liq) (HC) (op
cit)). Further, for the same reasons, a consideration of the real strength of the body of evidence leads to the conclusion which I
have expressed above.
69 I have already observed, and it was not argued before the Full Bench, that it might well be open to find that even if the
probationary period were a term of the contract, that it was to be superseded by a new contract for a fixed term without a
probationary period. However, because that was not argued, it is not necessary to make a finding, but such a finding might well
have been open had it been argued.
70 Accordingly, it was open to find for all of those reasons, that the appellant established that he would be employed for a period
of six months from the second week in October 2001, but subject to any fair dismissal during that time. In my opinion, it was
open to find that a fair process of dismissal, including warnings, and a period to enable Mr Koster to correct the flaws in his
performance, if there were any, would take three months at least from the time when the unfair dismissal occurred.
71 For those reasons, it has been established by the appellant that the exercise of the discretion at first instance miscarried. I would
therefore make the findings which I have said it was open to the Commissioner to make at first instance, and, based on those
findings, I would find that the Full Bench should substitute the exercise of its discretion for that of the Commissioner at first
instance.
72 For those reasons, I would find that the exercise of the discretion miscarried according to the principles which I have referred
to above and that this loss would be 12 weeks at the rate of $570.00 per week gross which equals $6,840.00 less tax.
Finally
73 I would uphold the appeal and vary the decision at first instance accordingly.
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COMMISSIONER J F GREGOR—
74 I have had the opportunity to read the Reasons for Decision in draft prepared by His Honour the President. I agree with the
conclusions he has reached and add the following comments.
It appears from the Reasons for Decision at first instance that the Learned Commissioner concluded on balance that he
favoured the evidence of Mr Krakolinig over the evidence of Mr Koster and for that reason found that Mr Koster’s
employment was subject to a probationary period.
In my view there is a number of findings which were available on the evidence to the contrary. Those findings include, inter
alia, that Mr Krakolinig did not provide Mr Koster with a document in writing which specified the probationary period when it
was his usual practice to do so. Secondly, leave had been granted in October 2001, December 2001 to January 2002; this was
outside the probationary period. That is not conclusive of itself but it is consistent with the finding along with other evidence
that there was no probationary period in force. The workplace agreement which had been offered to Mr Koster early in October
2002 indicated that there was an intention to continue the relationship untrammelled by a probationary period. The agreement
offered a term of employment for six months and did not contain a provision for a probationary period. Further, there is
documentary evidence in the paperwork produced by Ms Giannaros that the range of employment conditions did not include a
probationary period but did provide for a wage review at the end of three months.
I agree with His Honour that it is necessary to take all of the evidence into account in reaching conclusions about facts in this
case. The preponderance of that evidence, in my respectful view, clearly shows that there was no probationary period contrary
to the finding of the Commission at first instance.
By s.49(6)(a) of the Act if the Full Bench upholds an appeal it is not to remit the case to the Commission unless it considers
that it is unable to make a decision on the merits of the case because lack of evidence or any other good reason. In my
respectful view there is adequate evidence before the Full Bench to allow it to make a decision which would uphold the Appeal
and vary the Decision at first instance on the grounds that it miscarried and fix compensation.
I agree with His Honour the President that the application of the proper principles would assess the loss at 12 weeks pay at the
rate of $570.00 per week gross which equals $6,840.00 less tax. In my opinion the Appeal should be upheld and the decision
varied accordingly.
COMMISSIONER J L HARRISON—
75 I have had the benefit of reading the reasons for decision of His Honour, the President. I agree with those reasons and have
nothing to add.
THE PRESIDENT—
76 For these reasons the appeal is upheld and the decision at first instance varied.
Order accordingly
_________
2003 WAIRC 07548
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
RENE KOSTER, APPELLANT
-andVOLUTE PTY LTD TRADING AS CATT DESIGN, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER J L HARRISON
DATE OF ORDER
THURSDAY, 30 JANUARY 2003
FILE NO/S.
FBA 32 OF 2002
CITATION NO.
2003 WAIRC 07548
_________________________________________________________________________________________________________
Decision
Appeal upheld and decision at first instance varied
Appearances
APPELLANT
MR P MULLALY, AS AGENT
RESPONDENT
MR T CROSSLEY-SOLOMON, AS AGENT
_________________________________________________________________________________________________________
Order
This appeal having come on for hearing before the Full Bench on the 2nd day of December 2002, and having heard Mr P Mullaly, as
agent, on behalf of the appellant, and Mr T Crossley-Solomon, as agent, on behalf of the respondent, and the Full Bench having
reserved its decision on the matter and reasons for decision having been delivered on the 8th day of January 2003, it is this day, the
30th day of January 2003, ordered and declared as follows:(1)
THAT appeal No FBA 32 of 2002 be and is hereby upheld.
(2)
THAT paragraph (2) of the order of the Commission in matter No 1884 given on the 2nd day of July 2002 be
and is hereby deleted and that there be and is substituted therefor the following declaration:“The employment of the abovenamed applicant was not subject to a period of probation.”
(3)
THAT the order of the Commission in matter No 1884 of 2002 given on the 2nd day of July 2002 be and is
hereby further varied by deleting paragraph (4) thereof and substituting therefor the following:“That the respondent do hereby pay as and by way of compensation the amount of $6840.00 to Rene
Koster, the abovementioned applicant, less any taxation that may be payable to the Commissioner of
Taxation, within 21 days of the date hereof.”
By the Full Bench
(Sgd.) P J. SHARKEY,
[L.S.]
President.
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FULL BENCH—Procedural Directions and Orders—
2003 WAIRC 07440
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPELLANT
-andDIRECTOR GENERAL, DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 23 JANUARY 2003
FILE NO/S.
FBA 14 OF 2002
CITATION NO.
2003 WAIRC 07440
_________________________________________________________________________________________________________
Decision
Appeal discontinued
Representatives
Appellant
Ms M In De Braekt, as agent
Respondent
Mr R Bathurst (of Counsel)
_________________________________________________________________________________________________________
Order
The Notice of Appeal herein, having been filed on the 7th day of March 2002 and having been served on the respondents on the 21st
day of March 2002, and the abovenamed appellant on the 25th day of October 2002 having filed a Notice of Discontinuance, and the
respondent, on the 9th day of January 2003 having advised the Commission in writing that the respondent consents to the appeal
being discontinued by the appellant, and the Full Bench having decided that the consent to the discontinuance of the appeal
constituted special circumstances so as to exempt the parties from further compliance with regulation 29 of the Industrial Relations
Commission Regulations 1985, and the parties having waived the rights conferred on them by s.35 of the Industrial Relations Act
1979 (as amended), and the Full Bench having so exempted them, it is this day, the 23rd day of January 2003, ordered, by consent,
as follows—
(1)
THAT there be leave granted and leave is hereby granted for appeal No FBA 14 of 2002 to be discontinued.
(2)
THAT the Full Bench refrain and the Full Bench does hereby refrain from hearing the said appeal further.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
____________________
2003 WAIRC 07423
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
INDEPENDENT METALLURGICAL LABORATORIES, APPELLANT
-andTAMMY ANN POWELL, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
DELIVERED
WEDNESDAY, 22 JANUARY 2003
FILE NO/S.
FBA 34 OF 2002
CITATION NO.
2003 WAIRC 07423
_________________________________________________________________________________________________________
Decision
Appeal upheld and order at first instance varied
Appearances
Appellant
Mr G Mc Corry, as agent
Respondent
Ms M M In De Braekt, as agent
_________________________________________________________________________________________________________
Order
This appeal having come on for hearing before the Full Bench on the 22nd day of January 2003, and having heard Mr G Mc Corry,
as agent, on behalf of the appellant, and Ms M M in de Braekt, as agent, on behalf of the respondent, and the respondent having
conceded the appeal on all grounds, and the Full Bench having determined that the appeal should be upheld and the parties having
waived their rights pursuant to s35 of the Industrial Relations Act 1979 (as amended), it is this day, the 22nd day of January 2003,
ordered by the Full Bench as follows:(1)
THAT appeal No FBA 34 of 2002 be and is hereby upheld.
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THAT the order made at first instance on 2 August 2002 in application No 1814 of 2001 be and is hereby
varied as follows:(a) by deleting the word “hereby” in the third line of the recitals to the order and substituting therefor the
words “does hereby order”.
(b) by deleting paragraphs (1), (2) and (3) thereof and substituting therefor the words “THAT the application
herein, namely application No 1814 of 2001, be and is hereby dismissed”.
By the Full Bench
(Sgd.) P. J. SHARKEY,
President.

PRESIDENT—Unions—Matters dealt with under
Section 66—
2003 WAIRC 07337
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DAREN PAUL DEEN, APPLICANT
-andTHE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
WEDNESDAY, 8 JANUARY 2003
FILE NO/S.
PRES 35 OF 2002
CITATION NO.
2003 WAIRC 07337
_________________________________________________________________________________________________________
Decision
Application dismissed
Appearances
Applicant
Mr G Mccorry, as agent
Respondent
Mr T Dixon (of Counsel), by leave
_________________________________________________________________________________________________________
Reasons for Decision
INTRODUCTION
1
2

3

4

5
6

This is an application made pursuant to s.66 of the Industrial Relations Act 1979 (as amended) hereinafter called “the Act”.
The abovenamed respondent is an “organisation” as that is defined in the Act (s.7).
By the application it was alleged that the abovenamed applicant, Mr Daren Paul Deen (hereinafter “Mr Deen”), being
authorised by s.66(1) to make the application and being a former member of the respondent organisation, sought orders that the
respondent and its members should comply with rule 34(1) of the respondent’s rules in respect of any industrial dispute which
it had with Silent Vector Pty Ltd (t/a Sizer Builders), hereinafter called “Sizer Builders”, or any person having business with
Sizer Builders and refrain from taking industrial action or hindering, obstructing or preventing the performance of work or
directing, procuring, advising, inciting, encouraging and authorising the taking of industrial action or the hindering, obstruction
or prevention of work on or in respect of any premises occupied by Sizer Builders.
It was alleged in support of that application that the respondent and its members in breach of its rules and inconsistent with
s.6 of the Act were taking industrial action and/or hindering, obstructing or preventing the performance of work or directing,
procuring, advising, inciting, encouraging and authorising the taking of industrial action or the hindering, obstruction or
prevention of work on or in respect of the work or premises occupied by Sizer builders and/or persons having business with
Sizer Builders thereby occasioning loss and damage to the applicant who is an employee of Sizer Builders.
For convenience I observe that Rule 34(1) of the rules of the CFMEU, the respondent, reads as follows:“All industrial disputes in which the Union or any of its members may be concerned shall, unless settled by mutual
consent, be referred for settlement to any Industrial Relations Tribunal, Court or Body of competent jurisdiction.”
The application was opposed. In particular and most relevantly to these reasons it was alleged and later submitted that there
was no jurisdiction in the President to hear and determine the application.
Indeed, at the end of the applicant’s case a submission was made pursuant to s.27 that the application should be dismissed for
want of jurisdiction. Such an application can be made at any time, of course. No question of election to call evidence or not
arises when such an application is made. In any event, I am not persuaded that such an election is required before an
application is made under s.27 of this Act for any reason prescribed by s.27.
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BACKGROUND IN FACT
I heard a great deal of evidence in the matter from witnesses for the applicant. This matter arises because of a series of disputes
between Sizer Builders and the CFMEU in relation to a building site where a building is and was being constructed by
Sizer Builders at 12 Bellevue Terrace, West Perth. The applicant, Mr Deen, was a member of an organisation of employees
called the Construction, Mining and Energy Workers Union of Australian (sic) Branch (the “CMEU”) from 26 September
1989 to 31 March 1992 (see exhibit 8) where he worked as a carpenter in the building and construction industry. That
organisation’s registration was cancelled on 16 April 1992 when the CMEU and the United Timberyard, Sawmillers and
Woodworkers Employees Union of Western Australia having applied to be amalgamated, ceased to be registered and a new
organisation, the Construction, Mining, Energy, Timberyard, Sawmills and Woodworkers Union of Australia – Western
Australian Branch (the “CMETSU”), was registered pursuant to the authority of the Full Bench under s.72 of the Act.
Accordingly, Mr Deen had ceased to be a member of the CMEU before its registration was cancelled. Cancellation is effected
by s.72(5) when a new organisation is registered to replace the two amalgamating organisations. That is, when an
amalgamation is “complete”.
That organisation, the CMETSU, in turn was replaced by another organisation upon the application for amalgamation of the
CMETSU and the Western Australian Builders Labourer’s, Painters and Plasterers Union of Workers, when the registration of
those two organisations was cancelled on 26 September 2001. On the same day a new amalgamated organisation was
registered, pursuant to s.72, called the “Construction, Forestry, Mining and Energy Union of Workers” (the “CFMEU”). That
organisation is the abovenamed respondent. Mr Deen, as a matter of fact, was never a member, financial or otherwise, of the
respondent organisation the CFMEU and never sought to join it. He was also never a member of the CMETSU and never
sought to join that organisation. He has been for some five years, the general manager of Sizer Builders. He receives a salary in
that capacity as well as a share of the profits. Indeed, his annual income consists of almost 50% from a share of the profit.
Those are the facts as I find them. It is unnecessary to consider the evidence further.
JURISDICTION
S.66(1) confers jurisdiction on the President of the Commission in relation to matters concerning the rules of organisations.
S.66 reads, in its material parts, as follows:“(1)
The following persons may apply to the President for an order or direction under this section —
(a)
a person who is or has been a member of an organization; or
(b)
a person who has applied for and not been admitted to membership in an organization; or
(c)
the Registrar acting on the complaint of or on behalf of a person referred to in paragraph (a) or of
his own motion.”
“(2)
On an application made pursuant to this section, the President may make such order or give such
directions relating to the rules of the organization, their observance or non-observance or the manner of
their observance, either generally or in the particular case, as he considers to be appropriate and without
limiting the generality of the foregoing may — …”
It is quite clear on all of the evidence, that Mr Deen is not and never was a person who has applied for and not been admitted to
membership of an organisation, and most specifically the CFMEU. Mr Deen is not, and never was the registrar acting on the
complaint of or on behalf of a person referred to in paragraph (a) or of his own motion. Further, Mr Deen is not and never has
been a person who is or has been a member of the respondent organisation and indeed he does not claim that he is or was.
There is certainly no evidence that he is or was. He was a member of an organisation, the CMEU, registration of which was
cancelled in 1992 and which has not existed since then. He ceased to be a member of that organisation before its registration
was cancelled.
The orders which he seeks relate to the rules of the respondent organisation of which he is not and has never been a member.
Further, he has never applied to become a member of the respondent organisation. Accordingly, he has no standing to apply for
orders in relation to the rules of the respondent organisation, their observance or non-observance or the manner of their
observance.
It is quite clear, and I find that since he is not a person prescribed as having the right to make application to the President,
pursuant to s.66 of the Act, and in particular s.66(1), that there is no jurisdiction to hear and determine this application. The
application, as I have already observed, is an application which seeks orders in relation to the rules of an organisation of which
he is not a member, has not applied to become a member of, and has never been a member of.
Even if that were wrong, which it is not, it would be strongly arguable that he did not have “sufficient interest” within the
meaning of s.27(1)(a)(iii) to prevent my dismissing the application.
I would observe, although I am not required to and do not make any final judgement in the matter, that s.34(1) would seem to
mean what it says and would require the Union to refer matters for settlement to any Industrial Relations Tribunal or Court etc.
unless settled by mutual consent.
Accordingly, for those reasons, I dismissed the application.
_________

2002 WAIRC 07179
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DAREN PAUL DEEN, APPLICANT
- and THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
TUESDAY, 10 DECEMBER 2002
FILE NO/S.
PRES 35 OF 2002
CITATION NO.
2002 WAIRC 07179
_________________________________________________________________________________________________________
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Decision
Orders and directions given
Appearances
Applicant
Mr G Mccorry, as agent
Respondent
Mr T Kucera (of Counsel), by leave
_________________________________________________________________________________________________________
Orders and Directions
This matter having come on for a directions hearing before me on the 10th day of December 2002, and having heard Mr G
McCorry, as agent, on behalf of the applicant and Mr T Kucera (of Counsel), by leave, on behalf of the respondent, and having
made such orders and given such directions as are necessary or expedient for the expeditious and just hearing and determination of
this matter, and the parties herein having consented to the waiving of the requirements of s.35 of the Industrial Relations Act
1979 (as amended), and the Commission having waived the said requirements therefore as unnecessary, it is this day, the 10th day
of December 2002, ordered and directed as follows:(1)
THAT the application herein be and is hereby adjourned for hearing and determination to 10.00 am on
Monday, the 23rd day of December 2002 and Tuesday, the 24th day of December 2002.
(2)
THAT leave be and is hereby granted to the respondent to file and serve a request for further and better
particulars by close of business on Wednesday, the 11th day of December 2002.
(3)
THAT the respondent file and serve an answer to that request by close of business on Friday, the 13th day of
December 2002.
(4)
THAT the applicant herein provide discovery and inspection of all documents on which they intend to rely at
the hearing and determination of this matter by close of business on Friday, the 13th day of December 2002.
(5)
THAT the applicant herein file a declaration of service for the minute of proposed order filed on the 6th day of
December 2002 by 12.00 noon on the 10th day of December 2002.
(6)
THAT the respondent herein file a declaration of service for the notice of answer filed on the 2nd day of
December 2002 by 12.00 noon on the 10th day of December 2002.
(7)
THAT in the event that either party fail to comply with paragraphs (5) and (6) of this order, then either the
answer and/or the application as the case may be, will be struck out.
(Sgd.) P J. SHARKEY,
[L.S.]
President.
_________
2002 WAIRC 07283
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DAREN PAUL DEEN, APPLICANT
-andTHE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
MONDAY, 23 DECEMBER 2002
FILE NO/S.
PRES 35 OF 2002
CITATION NO.
2002 WAIRC 07283
_________________________________________________________________________________________________________
Decision
Application dismissed
Appearances
Applicant
Mr G Mccorry, as agent
Respondent
Mr T Dixon (of counsel), by leave
_________________________________________________________________________________________________________
Order
This application having come on for hearing before me on the 23rd day of December 2002, and having heard Mr G McCorry, as
agent, on behalf of the applicant, and Mr T Dixon (of Counsel), by leave, on behalf of the respondent, and having determined that
my reasons for decision will issue at a future date, it is this day, the 23rd day of December 2002, ordered that application No PRES
35 of 2002, be and is hereby dismissed.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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AWARDS/AGREEMENTS—Application for—
2003 WAIRC 07328
KALGOOLIE CONSOLIDATED GOLD MINES WARD 2002
A5 OF 2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KALGOORLIE CONSOLIDATED GOLD MINES PTY LTD, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH & OTHERS,
RESPONDENTS
CORAM
COMMISSIONER S J KENNER
DATE
TUESDAY, 7 JANUARY 2003
FILE NO.
A 5 OF 2002
CITATION NO.
2003 WAIRC 07328
_________________________________________________________________________________________________________
Result
New Award
Representation
Applicant
Mr A Cameron as agent
Respondent
Mr C Young on behalf of the AWU and CEPU and as agent on behalf of the AFMEPKIU
_________________________________________________________________________________________________________
Order
HAVING heard Mr A Cameron as agent on behalf of the Kalgoorlie Consolidated Gold Mines Pty Ltd, and Mr C Young on behalf
of the Australian Workers’ Union, West Australian Branch, Industrial Union of Workers, the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division,
WA Branch and as agent on behalf of the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers – Western Australian Branch, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act,
1979, hereby—
(1) MAKES an award to be known as the Kalgoorlie Consolidated Gold Mines Award 2002 in terms of the schedule
hereto with effect on and from 18 December 2002.
(2) ORDERS that the Kalgoorlie Consolidated Gold Mines Award 2001 (A1 of 2001) be and is hereby cancelled.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

Schedule
1. TITLE
This award shall be known as the Kalgoorlie Consolidated Gold Mines Award 2002.
1B. MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the minimum adult award wage unless otherwise provided by this clause.
The minimum adult award wage for full time adult employees is $431.40 per week.
The minimum adult award wage of $431.40 is deemed to include all arbitrated safety net adjustments from State Wage Case
decisions.
(4)
Unless otherwise provided in this clause adults employed as casuals, part time employees or piece workers or employees
who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the minimum adult award
wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision to
the minimum adult award wage of $431.40 per week.
(6)
(a)
The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill
placements or employed under a Commonwealth Government Supported Wage Scheme or to other categories of
employees who by prescription are paid less than the minimum award rate.
(b)
A liberty to apply is reserved in relation to any special category of employees not included here or otherwise in
relation to the application of the minimum adult award wage.
(7)
Subject to this clause the minimum adult award wage shall –
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of
paid leave and for all purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2002 State Wage Case
Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any equivalent amount in rates
of pay received by employees whose wages and conditions of employment are regulated by this award which are above the wage
rates prescribed in the award. Such above award payments include wages payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enterprise agreements and over award arrangements. Absorption which is contrary to
the terms of an agreement is not required.
(1)
(2)
(3)
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Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those resulting from
enterprise agreements, are not to be used to offset the adult minimum wage.
2. ARRANGEMENT
1.
Title
1B.
Minimum Adult Award Wage
2.
Arrangement
3.
Term
4.
Area and Scope
5.
Parties Bound
6.
Aims of Award
7.
Principles of Award
8.
Contract of Employment
9.
Payment by Results including Piece Work
10.
Employee Earnings
11.
Apprentices
12.
Definitions
13.
Hours of Work
14.
Overtime
15.
Shift Work
16.
Payment of Wages
17.
Leave
18.
Public Holidays
19.
Work Conditions
20.
Redundancy
21.
Consultation Arrangements
22.
Employee Relations Practices
23.
Training
Appendix One
Skills and Training Code of Practice
Appendix Two
Flat Rate Calculation 11.12.01 to 30.6.02 (Underground Employees)
3. TERM
This award shall operate from July 1, 2002 and remain in effect until June 30, 2004.
During the term of this award, the parties shall meet to review progress in productivity improvements in the operations of KCGM.
Where productivity improvements have occurred and have been appropriately rewarded by payment to employees through payment
by results schemes, or piecerates, by agreement State Wage Decision monetary increases will be absorbed by the payment of such
schemes.
Where productivity improvements occur, and there has been no appropriate payments for these, the parties shall review the award
rates and payments.
When the parties agree that no productivity improvements have occurred, there shall be no increase to the rates and payments
contained in the award.
4. AREA AND SCOPE
This award shall apply to the operations of Kalgoorlie Consolidated Gold Mines Pty Ltd (KCGM) and to employees of the
Company covered in the classifications of this award engaged on work in or in connection with or incidental to the mining and
processing of gold ores.
This award replaces the Kalgoorlie Consolidated Gold Mines Award 2001.
5. PARTIES BOUND
This award applies to employees eligible to be members of the Australian Workers’ Union, West Australian Branch, Industrial
Union of Workers, the Automotive, Food, Metals, Engineering, Printing and Kindred Industries, Union of Workers, Western
Australian Branch and the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Division, WA Branch, who are employed by Kalgoorlie Consolidated Gold Mines
Pty Ltd in the classifications specified in this award, and to the signatory unions and Kalgoorlie Consolidated Gold Mines Pty Ltd.
6. AIMS OF AWARD
The goal of the parties is to develop and operate a world class gold mining operation which is safe, efficient and profitable.
To achieve these aims, all parties must be kept informed, given appropriate support, acquire skills, experience job satisfaction and
be recognised and rewarded in the workplace to contribute effectively and efficiently for the benefit of the Company.
Relevant aims are—
(1)
Effective communication throughout KCGM of plans and performance.
(2)
Greater participation of employees in achieving shared objectives.
(3)
Complete flexibility of employees performing any duties within their training or competence which enhance efficiency.
(4)
The parties actively exercising their respective duties of care in the workplace.
(5)
Enhancement of employee performance and skill acquisition.
(6)
An ongoing pursuit of improved performance.
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7. PRINCIPLES OF AWARD
The following principles will govern the relationship between the parties in their joint management of the aims of this award.
(1)
The parties accept and acknowledge each others structures and responsibilities which exist within the Company.
(2)
Parties commit to creating a safer workplace and a more competitive Company in an international market place.
(3)
The parties will promote the development of trust and motivation within the Company.
(4)
Honesty, mutual respect and a business like behaviour will prevail at all times. Issues are to be resolved through
consultation and communication and the parties will strive to avoid disruption to the continuity of operations.
(5)
Every employee will be treated fairly and equitably in an environment that fosters communication, involvement and team
work.
(6)
A free exchange of ideas and relevant information will prevail at all times.
(7)
There will be opportunity for involvement through the appropriate structures in all matters which directly effect employees.
(8)
All tasks are to be undertaken without demarcation or restrictions on individuals or jobs provided that employees are
working within their skill and competence in accordance with the classification structure definitions.
(9)
Provide training and development to employees to broaden their skills, realise their potential and meet the needs of a safe
and efficient operation.
8. CONTRACT OF EMPLOYMENT
(1)
The contract of employment shall be weekly for all employees except those employed on a casual basis in which case the
contract shall be by the hour.
(2)
Notice of Termination by Employer
(a)
In order to terminate the employment of an employee the employer shall give to the employee the following
notice:Period of Continuous Service
Period of Notice
1 year or less
1 week
1 year and up to the completion of 3 years
2 weeks
3 years and up to the completion of 5 years
3 weeks
5 years and over
4 weeks
The period of notice is increased by one week if the employee is over 45 years of age and has completed at least
2 years continuous service with the employer.
(b)
Payment in lieu of the notice prescribed in paragraph (a) hereof shall be made if the appropriate notice period is
not given. Provided that by mutual agreement, employment may be terminated by a lesser period of notice than
specified or by part payment of such lesser notice as agreed in lieu thereof.
In calculating any payment in lieu of notice the wages an employee would have received in respect of the
rostered hours the employee would have worked during the period of notice had the employment not been
terminated, will be used.
(c)
The period of notice in this subclause shall not apply in the case of dismissal for conduct that justifies instant
dismissal, including malingering, inefficiency or neglect of duty in which case wages shall be paid up to the time
of the dismissal only, or in the case of casual employees, apprentices, or employees engaged for a specific period
of time or for a specific task or tasks.
(3)
The notice of termination required to be given by an employee shall be the same as that required of the employer, except
that there shall be no additional notice based on the age of the employee concerned.
If an employee fails to give notice the employer shall have the right to withhold monies due to the employee with a
maximum amount equal to that which an employee would have received in respect of the rostered hours the employee
would have worked during the period of notice had the employment not been terminated.
(4)
It is a condition of employment that employees perform such work as the Company requires from time to time and on the
days and during the hours usually worked by the employee.
Employees will perform all work within their skill, competence and training in accordance with the classification structure
definitions and shift rosters as agreed by the parties.
(5)
Employees will work reasonable overtime as required by the Company in addition to the rostered hours of duty.
(6)
A continuous shift employee not relieved as scheduled at the end of a shift shall continue to work until relieved or otherwise
authorised by the Company to finish work provided that the employee will not be required to work unreasonable overtime.
(7)
The parties shall comply at all times with Clause 22 - Employee Relations Practices of this award.
(8)
Except as provided by the authorised leave provisions of this award, an employee not attending for duty will not be paid for
the time of any unauthorised absence.
(9)
An employee absent from work for four (4) consecutive rostered working days, without notification to, or approval of, the
Company shall be deemed to have abandoned their employment, and the contract of employment is deemed to have been
terminated for neglect of duty from the start of the unauthorised absence.
(10) The Company may deduct payment for any day an employee cannot be usefully employed arising out of any cessation of
operations, either wholly or partially due to industrial disputes, including any strike, ban or limitation or arising out of any
cause outside the control of the Company.
The Company will make efforts to find alternative work for any employee so affected, or allow Personal Leave.
Provided the Company has not notified an employee during the preceding rostered work period or day that the employee
cannot be usefully employed and the employee does report for duty, then the employee shall be paid for a full shift except
where—
(a)
the employee has been dismissed in accordance with this award; or
(b)
circumstances arise which are beyond the control of the Company.
(11) The Company has the right to suspend an employee without pay as a disciplinary measure in accordance with paragraph (b)
of subclause (3) of Clause 22 - Employee Relations Practices of this award.
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Employees may be engaged in any of the following ways—
(a)
Full time: to work on a regular rostered basis for either an average of 37.5 hours
per week, 42 hours per week or 56 hours per week for Mt Charlotte employees, an average of 42 hours per week
for continuous shift employees or an average of 40 hours per week for all other employees (excluding
overtime), or as agreed between the parties bound.
(b)
Part time: to work on a regular basis for less hours than those worked by a full time employee.
(c)
Temporary: to work on a full-time or part-time basis for a limited or specified period of employment.
(d)
Casual—
A casual employee is a person engaged for short term and irregular work and shall be paid as such.
An employee engaged as a casual in any of the employee classifications set out in Clause 10.- Employee
Earnings of this award shall be paid 120% of the hourly rate determined from the fortnightly rate for that
classification.
The additional amount (20%) shall be in lieu of all leave otherwise allowed to employees under this award and
payment shall only be made for work actually performed.
Part-time employees are paid per hour one eightieth of the fortnightly rate prescribed in Clause 10. - Employee Earnings
of this award. All entitlements under this award will be pro rata in proportion to the hours worked in a fortnight, by the
part-time employee, as to the full-time fortnightly hours.
An underground employee, engaged in a full-time, part-time or temporary capacity shall serve up to a three (3) month
probationary period of employment.
A surface employee engaged in a full-time, part-time or temporary employment capacity shall serve up to a two (2)
month probationary period of employment, except that a surface tradesperson shall serve up to a one (1) month
probationary period.
At the conclusion of a probationary period an employee may be terminated by one (1) weeks pay in lieu of notice.
In the event of an employee having an accident during work hours, or being required to attend to another person who has
met with an accident, the employee shall be deemed to have rendered duty during the whole of the shift, and be paid
accordingly.
(a)
Where an employee has commenced a shift and can not carry out ordinary duties due to inclement weather, the
Company shall endeavour to provide the employee with alternative work within the employee’s competence.
(b)
An employee who is otherwise stood down without pay may instead elect to take a Personal Leave day
entitlement.
9. PAYMENT BY RESULTS INCLUDING PIECE WORK
There shall be implied in every contract of employment an ability to perform any kind of work and remunerate employees
in a manner other than prescribed by the terms of this award. Such a system may incorporate benefits in its structure which
alter the form or are in lieu of this award.
Where a method of payment other than prescribed by this award is to apply, the following principles shall be observed—
(a)
A process of consultation and agreement by the relevant parties shall occur.
(b)
An employee will not receive less than the total rates of pay prescribed by this award.
(c)
The Company may pay employees under a system of payment by results. Such a system may incorporate
benefits in its structure which alter the form or are in lieu of provisions of this award.
Systems of payment by results may—
(i)
include team or individual orientations;
(ii)
apply in conjunction with pay arrangements outlined in this award;
(iii)
facilitate appropriate control by employees of end results; and
(iv)
assist with continuous performance improvement goals.
(d)
Piecework arrangements shall apply for the full negotiated term excepting variation by mutual consent, financial
hardship or introduction of new technology and/or mining methods.
Such systems are subject to the following—
(a)
Where the engagement is for a period of time, such period shall not be varied without the written consent of the
employee.
(b)
Where the engagement is to perform a specified quantity of work, the amount of work to be performed shall not
be curtailed by more than five per cent.
(c)
The rate of remuneration agreed upon between the employee/s concerned and the Company shall not be
decreased during the period of engagement without the consent of the parties concerned.
(d)
Any necessary hand tools shall, in the first instance, be supplied by the Company to other than tradespersons, and
on production of any such worn out tool or on satisfactory evidence of loss without the fault of the employee,
such tools shall be replaced by the Company without cost to the employee.
(e)
Where the work is to be carried out by a body of employees acting together, the number of employees to be
employed shall be specified in the contract.
In the event of the specified number of employees not being present during any shift, the Company may provide
a substitute in the place of any employee by this award, or by the contract, whichever shall be the greater, for the
work done by the employee during the time the employee is so employed as a substitute, and may charge such
payment against any money found due under the contract. Provided that if any substitute provided by the
Company is unacceptable to the employee/s concerned, the substitute shall be replaced by an acceptable
substitute as soon as reasonably possible.
(f)
The price of any article supplied by the Company for the use of the employee during the period of engagement,
shall not increase during the period, and shall in no case, exceed the cost or price of the article to the Company at
the place of supply.
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Any time lost and not being due to the fault of the employees concerned shall be paid for at the applicable wage
rate or the applicable rate for alternative work provided.
Where any employees are employed to work by or with contractors at a wages remuneration the Company shall
be entitled to pay the amount due to such wage employees for the period they have been employed, at the rate
fixed by this award, or the rate fixed by the contract, whichever shall be the greater, and to charge the payment so
made against the amount found due to the contractors. A printed copy of these conditions shall be kept exhibited
in the change room on the mine.
The Company will, after due notice, confer with the piecerate committee representing the piecerate employees at
any particular site, together with the Union, on any matters that may arise in respect to piecerate employees
and/or working conditions at the site, or workings connected with that site.
The Company shall pay each employee individually the employees share of the earnings and render each
employee a statement setting out the costs and allocations.

(1)

10. EMPLOYEE EARNINGS
Employees shall be paid fortnightly at the fortnightly rates prescribed in the Employee Classifications Earnings Table in
subclause 10(4) or subclause 10(5).

(2)

The fortnightly earnings figures and base rates contained in subclause 10(4) and subclause 10(5) recognise payment for—
(a)

all duties and responsibilities as outlined in Clause 8. - Contract of Employment of this award;

(b)

all conditions under which duties and responsibilities are carried out;

(c)

all qualifications and statutory and other certificates required to be held other than electrical licenses as in
subclause 10(6);

(d)

all other payments and allowances that were previously paid under the Kalgoorlie Consolidated Gold Mines
Award 1993;

(e)

all necessary training pertaining to occupational health, safety and welfare standards and procedures;

(f)

the nature and location of the Company and gold mining industry; and

(g)

the first 8 hours (7.5 for Mt Charlotte employees) of Sick Leave.

The fortnightly rates do not include unrostered overtime.
(3)

The definitions of the primary work streams and the corresponding skills typical of each classification are contained in the
Kalgoorlie Consolidated Gold Mines Skills and Training Code of Practice - Appendix One to this Award.
Classifications are based on the accumulation of skills, which relate to KCGM. The progressive aggregate of skills forms
the career structure and the corresponding pay rates. The Skills and Training Code of Practice defines the classification and
skill levels relevant to KCGM.

(4)

Employee Earnings Classifications Table - Surface Employees 1.7.02—
3.5% increase to $/hour base rate.

PROCESS OPERATOR
Grade 6
Grade 5
Grade 4
Grade 3
Grade 2
Grade 1

$/HR BASE RATE
15.64
14.74
13.76
13.25
12.72
12.17

$/FORTNIGHT PAY RATE
Continuous Shift
Day
1829.64
1730.47
1624.27
1566.73
1508.53
1448.55

The pay rate for Process Operator Grade 6 already incorporates payment for leading hand duties.
$/HR BASE RATE
SURFACE
18.02

$/FORTNIGHT PAY RATE
SURFACE
1525.56

C8

17.32

1470.08

C9

16.62

1414.60

C10

15.93

1359.15

C11

14.39

1235.20

C12

13.88

1187.36

C13

13.25

1136.68

ENGINEERING
Tradesperson C7

Employee

1336.77
1264.15
1186.41
1144.32
1101.66
1057.76
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SURFACE OPERATOR
Grade 4

$/HR BASE RATE
15.29

$/FORTNIGHT PAY RATE
1300.67

Grade 3

13.77

1181.83

Grade 2

13.36

1145.41

Grade 1

13.03

1119.06
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The pay rate for Surface Operator Grade 4 already incorporates payment for leading hand duties.
Employee Earnings Classifications Table - Surface Employees 1.7.03—
Minimum 2.5% to $/hour base rate.

PROCESS OPERATOR
Grade 6
Grade 5
Grade 4
Grade 3
Grade 2
Grade 1

$/HR BASE RATE
16.03
15.11
14.10
13.58
13.04
12.47

$/FORTNIGHT PAY RATE
Continuous Shift
Day
1875.38
1773.73
1664.88
1605.90
1546.24
1484.76

1370.19
1295.75
1216.07
1172.93
1129.20
1084.20

The pay rate for Process Operator Grade 6 already incorporates payment for leading hand duties.
$/HR BASE RATE
SURFACE
18.47

$/FORTNIGHT PAY RATE
SURFACE
1563.70

C8

17.75

1506.83

C9

17.04

1449.97

C10

16.33

1393.13

C11

14.75

1266.08

C12

14.23

1217.04

C13

13.58

1165.09

ENGINEERING
Tradesperson C7

Employee

SURFACE OPERATOR
Grade 4

$/HR BASE RATE
15.67

$/FORTNIGHT PAY RATE
1333.19

Grade 3

14.11

1211.38

Grade 2

13.69

1174.05

Grade 1

13.36

1147.04

The pay rate for Surface Operator Grade 4 already incorporates payment for leading hand duties.
Leading Hand—
A Leading Hand is an employee who receives some supervision and who, in turn assists and co-ordinates the work of other
employees, who is appointed as such and who can exercise a limited discretion in making decisions, conducting of work
and matters affecting safety. The leading hand rates are calculated as a percentage of the C10 Engineering Surface
Tradesperson base rate and are applied to all hours worked.
% of Base Rate
Co-ordinating more than 3 but less than 10 employees
3.35
Co-ordinating more than 10 but less than 20 employees
5.00
Co-ordinating more than 20
6.50
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(5)

Employee Earnings Classification Table – Mount Charlotte Employees Working In Or
Associated With Underground Operations 1.7.02—
3.5% increase to the flat rate (base rate + piece rate) in Appendix Two.
Continuous 2:1 roster 10 hour shift duration (2427 hours per annum).
(a)
Maintenance Employees
Classification
$/hour Flat Rate
Annualised Rate
Leading Hand
C7
29.50
71,596.50
Fitter
C8
28.50
69,169.50
Electrician
C8
29.50
71,596.50
(b)
Classification
Jumbo
Ground Support
Face Charge Up
Driller
Stope Charge Up
Loader Operator
Popperman
Truck Operator
Service Crew

Mining Employees
$/hour Flat Rate
47.20
38.90
34.95
40.10
34.05
33.65
30.65
30.30
28.50

Annualised Rate
114,554.40
94,458.85
84,823.65
97,322.70
82,639.35
81,668.55
74,387.55
73,538.10
69,169.50

Employee Earnings Classification Table – Mount Charlotte Employees Working In Or Associated With Underground
Operations 1.7.03—
Minimum 2.5% increase to the flat rate (base rate + piece rate).
Continuous 2:1 roster 10 hour shift duration (2427 hours per annum).
(a) Maintenance Employees
Classification
$/hour Flat Rate
Annualised Rate
Leading Hand
C7
30.25
73,416.75
Fitter
C8
29.20
70,868.40
Electrician
C8
30.25
73,416.75
(b)
Classification
Jumbo
Ground Support
Face Charge Up
Driller
Stope Charge Up
Loader Operator
Popperman
Truck Operator
Service Crew
(c)

(6)

Mining Employees
$/hour Flat Rate
48.40
39.90
35.80
41.10
34.90
34.50
31.40
31.05
29.20

Annualised Rate
117,466.80
96,837.30
86,886.60
99,755.60
84,702.30
83,731.50
76,207.80
75,358.35
70,868.40

Leading Hand
Maintenance Employees
A leading Hand is an employee who receives some supervision and who, in turn assists and coordinates the work of other employees, who is appointed as such and who can exercise a limited
discretion in meeting decisions, conducting of work and matters affecting safety. In addition to the
rates set out in Subclause (1), a leading Hand shall be paid the following—
•
Leading Hand
•
$0.50 per hour
•
Senior Leading Hand •
$1.00 per hour
as appointed
Electrical License—
An employee who is required to hold, and who may be required to use during the course of employment, a current “A” or
“B” Grade Electrical Workers License issued pursuant to the relevant regulation in force under the Electricity Act, 1945,
shall be paid an additional $27.80 per fortnight.
An electrical tradesperson who is required to perform both fitting and installation work and who holds a license which is
endorsed for both fitting and installing work shall be paid an additional $55.60 per fortnight.

83 W.A.I.G.
(7)
(8)

(9)

(10)

(1)

(2)
(3)

(4)
(5)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

243

Where employees whose classification is contained in subclause (4) are required to work hours in excess of their rostered
fortnightly hours, employees shall be compensated for these hours by application of Clause 14. - Overtime.
State Wage Principles
The rates of pay in this award include three arbitrated safety net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principle pursuant to either the December 1993 State Wage Decision, the December
1994 State Wage Decision and the March 1996 State Wage Decision. The first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of any wage increase payable since 1 November 1991 pursuant to
enterprise agreements or consent awards or award variations to give effect to enterprise agreements, insofar as that wage
increase or part of it has not previously been used to offset an arbitrated safety net adjustment. Increases made under
previous State Wage Case Principles or under the current Statement of Principles, excepting those resulting from enterprise
agreement, are not to be used to offset arbitrated safety net adjustments.
Furthermore the rates of pay in this award include the $10.00 per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after 14th day of November 1997.
The rates of pay in this award include the arbitrated safety net adjustment payable under the June 1998 State Wage Case
Decision. This arbitrated safety net adjustment shall be offset against any equivalent amount in rates of pay received by
employees whose wages and conditions of employment are regulated by this award which are above the wage rates
prescribed in the award. Such above award payments include wages payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enterprise agreements and over award arrangements. Absorption which is
contrary to the terms of an agreement is not required.
Further the rates of pay in this award include the $12 per week or $10 per week arbitrated safety net adjustments payable
from the beginning from the first pay period on or after 1st August, 1999.
This arbitrated safety net adjustment shall be offset against any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regulated by this award and which are above the wage rates
prescribed in it, provided that the above award payments include wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agreement.
Increases made under State Wage Case Principles prior to July 1999, except those resulting from enterprise agreements,
are not to be used to offset this arbitrated safety net adjustment of $12. per week. or $10 per week. The wage rates set out
in this clause represent an increase of 3.5% over the rates previously applicable.
The wage rates set out in this clause will be increased by a further 2.5% on and from 1 July 2003, or alternatively the wage
rates will be increased by a percentage equivalent to that received by KCGM staff on and from 1 July 2003. The wage
increase that will be applied will be whichever is the greater of the two foregoing alternatives.
On the basis of the forgoing wage increase this award is quarantined from any increase to wages or allowances that may
otherwise flow from the 2003 State Wage Case.
Relief Work In Higher Classifications
An employee who relieves another employee in a higher appointed position shall have received training appropriate to that
level and shall receive payment at the higher grade for the period of time the employee relieves.
This subclause shall not apply where employees are required to work in different functions as part of normal training and
progression requirements.
Maintenance of Earnings
Employees who currently receive maintenance of earnings payments will continue to receive such payments.
11. APPRENTICES
Apprentice pay rates per fortnight are expressed as a percentage of the pay level applicable to an Engineering Tradesperson
- C10 - Surface..
(a)
Four year term:
%
First year
42
Second year
55
Third year
80
Fourth year
90
(b)
Three and a half year term—
First six months
42
Next year
55
Next year
80
Final year
90
(c)
Three year term—
First year
55
Second year
80
Third year
90
In the case of a person who, at the commencement of an apprenticeship, is 21 years of age or over shall be paid not less
than the pay level applicable to an Engineering Employee C12 - Surface.
Apprentices may be taken into the following trades—
Engineering Tradesperson (Mechanical)
Engineering Tradesperson (Fabrication)
Engineering Tradesperson (Electrical)
Conditions of employment of Apprentices will be in accordance with the provisions of this award and the relevant training
Act.
Adult apprenticeships are those trade apprenticeships into which persons of 21 years of age or over are indentured. The
duration of any adult apprenticeship will be determined in accordance with the relevant training Act.
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(6)

Subject to satisfactory progress apprentices will be reimbursed with the costs directly associated with their gaining
education required for an indentured apprenticeship.

(1)

12. DEFINITIONS
“Day and other than Continuous Shift Employee” - Custom and practice in KCGM is to use the term “day shift”
synonymously with day work.
Other than for a day shift which forms part of a continuous shift roster, employees who regularly work during the hours of
0600 - 1800 shall be deemed as Day and Other Than Continuous Shift Employees.
The deeming of day workers as shift workers does not entitle day employees to shift allowances or other payments
applicable to afternoon or night shift employees.

(2)

“Afternoon Shift” means any shift where the ordinary hours finish between 2000 and 0200 hours.

(3)

“Night Shift” means any shift finishing at or between 0200 hours and 1000 hours.

(4)

“Continuous Shift Employee” means an employee engaged on a shift system,
(a)

forming part of a roster alternating between all the shifts of that roster; and

(b)

which covers every day of the week; and

(c)

which is planned to continue on an ongoing basis.

13. HOURS OF WORK
In substitution for a 38 hour week, surface employees covered by this award shall be entitled to 12 additional days leave per annum
to be taken and paid for in the manner prescribed by subclause (1) of Clause 17. - Leave of this award.
(1)
Arrangement of Hours
Subject to the provisions of this clause, the arrangement of hours of work of employees, in a functional unit of the
Company’s operations, may be fixed following consultation and agreement between the relevant parties to this award in
that area concerned with regard to the following—
(a)
the span of hours;
(b)
starting times;
(c)
rest-breaks;
(d)
finishing times;
(e)
structure of shift rosters; and
(f)
work across any seven (7) days of the week.
Implementation of 12 hour shifts for KCGM employees shall be by consultation, negotiation and agreement of the relevant
parties.
(2)
Day And Other Than Continuous Shift Employees – Surface
(a)
The ordinary hours of work shall be an average of 40 hours per week on Monday to Friday exclusive of meal
intervals and, for day workers, shall be worked between 0600 and 1800.
(b)
Employees may by agreement work on weekends in lieu of work on week days. Where this occurs, the weekend
hours will be paid in accordance with the penalties prescribed in subclause (1) of Clause 14. - Overtime of this
award. In these circumstances employees may be given unpaid time off in lieu of the weekend time worked, at
mutually convenient times.
(c)
Day employees shall be entitled to a 30 minute unpaid meal break for each day or shift of work. Where
afternoon or night shifts are worked, the hours of work shall be inclusive of a paid meal interval of 20 minutes
on each shift worked.
(3)

Continuous Shift Employees
The ordinary hours of work shall—
(a)
be an average of 42 hours per week;
(b)
be worked in shifts of not more than 12 ordinary hours in any one shift; and
(c)
include a meal interval on each shift of not more than 20 minutes where a shift of
up to eight (8) hours duration is worked.

(4)

Underground
(a)
Underground employees who are rostered to work Monday to Friday only shall
work 37.5 hours per week, 7.5 hours per shift inclusive of a paid 30 minute meal break per shift.
(b)
All other underground employees shall work an average of 42 hours per week or 56 hours per week either on
9 hour shifts inclusive of a 30 minute paid meal break or on 12 hour shifts inclusive of two 20 minute breaks per
shift.
(c )
Six (6) hours shall constitute a shift’s work in all rises or sinking especially wet shafts and winzes.
(d)
Commencement times of shifts shall be agreed between the parties.
(e)
Liberty is reserved for the parties to vary the terms of this subclause during the life of this award by a process of
negotiation, consultation and agreement.

(5)

Meal Breaks
Employees shall be entitled to a meal break to be taken as close to the middle of the day or shift as is practicable.
Scheduling of meal breaks shall be arranged to meet the operational needs of the work area. Where continuous operations
are required, employees may be required to stagger the commencing times of meal breaks.
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14. OVERTIME
Subject to the provisions of Clause 10 employees who work outside the rostered hours will be paid for at the base rate as
prescribed in Clause 10 of this award, multiplied by the applicable factor contained in the following table.

Monday—
Friday

Saturday

Sunday

Public Holidays

Overtime worked prior to or after the
completion of rostered hours
1st 2 hours on any day

1.5

-

-

-

all time thereafter

2.0

-

-

-

1st 2 hours

-

1.5

2.0

-

all time thereafter

-

2.0

2.0

-

1st 8 hours (7.5 hours Mt Charlotte)

-

-

-

1.5

All time thereafter

-

-

-

2.5

Overtime worked after midday

-

2.0

2.0

-

2.0

2.0

2.0

-

-

-

-

1.5

-

-

-

2.5

DAY & NON CONTINUOUS SHIFT
EMPLOYEES

Overtime worked prior to midday

Overtime worked on public holidays

CONTINUOUS SHIFT EMPLOYEES
All overtime worked (other than
public holidays)
Overtime worked on public holidays
1st 8 hours (7.5 hrs Mt Charlotte
employees)
All time thereafter

(Note: All employees have 8 hours or 7.5 hours [Mt Charlotte employees] for each public holiday included in the base rates
prescribed in Clause 10).
(2)
Rest Breaks
(a)
Ten (10) consecutive hours rest, off duty, should be taken between the work of successive days.
(b)
Where overtime results in less than a ten (10) hour break between finishing and re-commencing on successive
days or shifts, an employee will be released for ten (10) consecutive hours off duty without loss of pay for the
ordinary working time occurring during such absence. Where an employee is not required to attend for duty in
order to take a ten (10) hour rest break, there will be no loss of pay for ordinary working time occurring during
such an absence.
(c)
If an employee resumes or continues work without a ten (10) hour rest break, the employee shall be paid
overtime rates until a ten (10) hour rest break has occurred.
(d)
Subject to paragraph (c) of subclause (4) of this clause, where an employee (other than an employee engaged on
continuous shift work), is called in to work on a Sunday or public holiday preceding an ordinary working day, the
employee shall, wherever reasonably practicable, be given ten (10) consecutive hours off duty before the
employee’s usual starting time on the next day.
(e)
In the case of shift employees who rotate from one shift to another, an eight (8) hour rest break shall apply in lieu
of a ten (10) hour break when overtime is worked for—
(i)
The purpose of changing shift rosters.
(ii)
Where a shift employee does not report for duty.
(iii)
Where a shift is worked by arrangement between the employees themselves.
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Recall To Work
When an employee is recalled to work after leaving the job, (whether notified before or after leaving the site) the employee
shall—
(a)
be paid for a minimum of four (4) hours at the applicable overtime rate;
(b)
except in unforeseen circumstances, not be required to work the full four (4) hours if the work required is
completed within a shorter period; and
(c)
the rest break provisions of this award shall not apply unless the employee is required to work the full four (4)
hours of the recall or where an employee is recalled to work on more than one occasion during the same off duty
interval.
Where an employee has been recalled to work, and is subsequently recalled to work within the same four (4) hour
period, no additional payment will apply to second or subsequent callouts.
This subclause does not apply to any arrangement where employees are customarily required to perform a task outside of
ordinary working hours.
Engineering Employees Call-Out Practice
(a)
Engineering employees will establish and maintain a call-out roster in conjunction with Company
representatives, on each site, to accommodate all operating requirements.
(b)
The employee on roster is responsible for the organisation of call-out coverage during an allocated period of the
roster.
Prior notification by the employee to the Company will be provided if the employee is unavailable for coverage
during a period he/she is nominated on the roster.
(c)
Where no employee is available for call-out coverage, the Company will utilise a contractor to provide the
appropriate call-out coverage. If sufficient employees are not available to service call-out requirements,
contractors will be used to supplement requirements.
(d)
Employees will be entitled to payment only according to subclause (4) hereof.
Meal Allowance
Where prior notice of one shift has not been given, an employee required to work more than two (2) hours overtime, which
continues immediately following ordinary hours, shall be paid $6.80 for a meal, unless a meal is provided by the Company.
Each Day Stands Alone
When an employee works overtime which continues beyond midnight on any day, the time worked after midnight shall be
deemed to be part of the previous day’s work. In computing any other unrostered overtime, each day shall stand alone.
15. SHIFT WORK
Continuous Shift Employees
The fortnightly rates prescribed in subclause 10(4) and subclause 10(5) of this award include recognition for regularly
rostered shiftwork for continuous shift employees.
Shift Rate Additions For Other Than Continuous Shift Employees
Employees other than continuous shift employees who work an afternoon or night shift will receive an additional payment
of $1.50 per hour worked on these shifts.
Transfers Between Shift Rosters And Shift Changes
Employees may be required to transfer from day shift work to any other shift, or from any other shift to day shift work.
Employees may be required to change rosters and shift panels within a roster.
An employee will be given 48 hours notice of a change in shift or roster panel or roster. Where notice has not been given,
the employee shall be paid overtime rates for time worked during the 48 hours notice period.
Short Term Shifts
Where a day employee is required to work shift work for an agreed period of less than five (5) consecutive shifts, the
employee will be paid at overtime rates.
If the short term shift continues beyond the planned period of less than five (5) consecutive shifts, all consecutively worked
subsequent shifts shall be paid as normal afternoon or night shifts.
The sequence of shifts shall not be deemed broken by reason of the shifts not being worked on a weekend or public
holiday.
Private Arrangements Between Employees
Private arrangements between employees to substitute for each other in the coverage of shifts may be permitted so long as
health and safety standards are not compromised.
Approval of such arrangements by the Company is required.
Such arrangements will not result in additional cost or administrative inconvenience to the Company.
16. PAYMENT OF WAGES
Payment Into Bank Account
Wages shall be paid fortnightly into a bank account nominated by the employee. The pay periods end on each alternate
Tuesday and wages shall be paid on the following Friday.
Pay-Slip Advice
On or before payment of wages, the employee shall be issued with a slip showing pay details, including all additional
payments and deductions made and superannuation contributions.
Payroll Exceptions
Any error in an employee’s pay shall be adjusted, and on request by the employee, be adjusted and payment made available
within two (2) working days (Monday - Friday) by the Company’s payroll section.
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17. LEAVE
Personal Leave
(a)
Personal leave is authorised leave and replaces the annual leave and leisure day entitlements which previously
applied to employees subject to this award.
(b)
Personal Leave Accrual
For surface day and non continuous shift employees, personal leave accrues at the rate of 32 days multiplied by
8 hours per day which equals 256 hours per 12 months of continuous service.
Surface Continuous shift employees accrue personal leave at the rate of 37 days multiplied by 8 hours which
equals 296 hours per 12 months of continuous service.
Where employees are engaged for part of a leave qualifying period as continuous shift employees, the employees
shall accrue the leave entitlements increased on a pro rata basis to equate to the entitlement applicable for
continuous shift employees for the same period.
Underground employees who are rostered to work Monday to Friday only shall receive personal leave at the rate
of 25 days multiplied by 7.5 hours which equals 187.5 hours per 12 months of continuous service.
Underground maintenance employees who are rostered to work 9 hour shifts over a 7 day period shall receive
personal leave at the rate of 25 days multiplied by 8 hours which equals 200 hours per 12 months of continuous
service.
All other underground employees shall receive personal leave at the rate of 30 days multiplied by 8 hours, which
equals 240 hours per months of continuous service.
(c)
Taking Personal Leave
(i)
Mutual Obligations
The Company and employees have the respective obligations to approve leave and clear leave
entitlements.
The granting and taking of Personal Leave will take into account the operational needs of the
Company. Recognition will be given to the personal needs of employees.
(ii)
Splitting of Leave
By mutual agreement between the Company and employees, Personal Leave may be taken in two
periods per annum, with each period being at least one (1) week or in periods of less than one (1) week
with a maximum of five (5) single days of leave in any one (1) year.
However, a surface employee on day work may take additional single days of leave by mutual
agreement between the Company and the employee, provided this does not exceed 12 such days of
leave in any one year.
Single day absences may be taken on any shift (ie day/afternoon/night shift) but only with adequate
notice and with the prior approval of the Company.
(iii)
Clearing Entitlements
Personal Leave is to be taken within twelve months of an entitlement to leave arising.
Notwithstanding the above, surface employees may accumulate up to a maximum of 14 weeks and
underground employees may accumulate up to a maximum of six (6) weeks untaken Personal Leave.
Employees with untaken leave in excess of these maximums may be directed by the Company to take
Personal Leave at the Company’s discretion if a mutually acceptable time period is not agreed.
Under special circumstances, approval may be given by the Company to allow accruals in excess of the
above maximums, provided a commitment is given by the employee to take leave at a specific future
period.
(d)
Leave in Advance
An employee may take Personal Leave in advance of the entitlement due in any year on a pro rata basis.
(e)
Payment in Lieu of Personal Leave
Up to twelve (12) days per annum of Personal Leave entitlements for surface employees and five (5) days per
annum of Personal Leave entitlements for underground employees is encashable.
With the written consent of the employee, all or part of the Personal Leave entitlements prescribed by this
subclause may be paid out to the employee in lieu of the employee proceeding on leave. Payment will be at the
rate the employee would have received had the employee proceeded on such leave.
Payment made in lieu of Personal Leave being taken will discharge the Company’s obligations to the employee
to the extent of the leave days paid out.
(f)
Payment of Personal Leave
(i)
An employee shall be paid for personal leave at the fortnightly pay rate for the rostered hours that
employee would have worked had the employee not been on leave. Leave shall be paid in advance if
requested by an employee.
In addition, employees other than continuous shift employees and piecerate employees, will receive a
17.5% leave loading.
(ii)
Underground piecerate employees will be paid average earnings for Personal Leave. Provided an
amount as calculated on a pay by pay basis for each employee from the date the employee commenced
working under a piecerate contract with the Company, using earnings from all sources in each pay
period divided by the number of hours in which such earnings were obtained is accrued against the
Personal Leave entitlement for that pay. Provided further that earnings in any pay period where the
employee lost rostered time due to unauthorised absences will be calculated at the base hourly rate
earnings (subclause 10(4) of this award) for the hours actually worked in the pay period.
(iii)
Periods of Personal Leave of less than the rostered hours of work per week for an individual employee
will be paid at the base rate.
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Temporary Shut-down
Following consultation with the employees concerned, the Company may close down part or all of its operations
for a period of time. Affected employees may take Personal Leave due at that time to cover the shut-down period.
Where an individual has insufficient entitlements or chooses not to take Personal Leave the employee will be
offered alternative duties without loss of any benefits or may choose to take leave in advance or leave without
pay to cover the shutdown period.
(h)
Payment on Termination
On termination from the Company an employee will receive payment in accordance with paragraph (f) of this
subclause in lieu of Personal Leave entitlements.
If an employee has less than twelve (12) months service pro rata payment for the period of service will be made.
If an employee is dismissed for misconduct, no payment of pro rata Personal Leave entitlements will be made.
The value of any Personal Leave taken in advance of entitlements will be deducted from an employee’s
termination pay.
(i)
Non Accrual of Personal Leave
Entitlements to Personal Leave do not accrue during periods of unauthorised absence. Personal Leave shall
accrue during periods of Workers Compensation, but the accrual entitlements will only occur during the first
twenty six (26) weeks of any fifty two (52) week period of Workers Compensation.
(j)
Public Holiday Falling During a Period of Personal Leave
If any of the holidays prescribed in Clause 18 - Public Holidays of this award fall during a period of Personal
Leave and on a day which would otherwise be an ordinary working day for the employee, the day shall be treated
and paid for as a public holiday and not as a Personal Leave day.
(k)
Sickness During Personal Leave
An employee who within fourteen(14) days of resuming work following a period of Personal Leave, produces to
the Company a certificate from a qualified medical practitioner stating that, during the period of leave, the
employee was confined at home or to a hospital for a period of at least seven (7) consecutive days for a reason
which, if the employee had not been on Personal Leave, would have entitled the employee to sick leave, the
employee shall be deemed to have been absent from work through sickness and shall be entitled to have the
period of Personal Leave during which the sickness occurred, converted to Sick Leave.
An employee to whom this paragraph applies shall take a period of substituted leave at a time convenient to the
Company. The leave loading shall not apply to the time in lieu.
Sick Leave
The intent of the parties in implementing the provisions of this subclause is to provide employees with improved sick leave
provisions. Additionally, the parties are committed to ensuring that sick leave is used only for genuine absences arising
from illness or injury. The Scheme provides 24 hour per day cover 365 days per year to enable employees to maintain a
reasonable standard of living in the event of a long term illness or injury. This Scheme is designed to provide all
employees with a continuous entitlement to paid sick leave for up to two (2) years for any one illness or injury.
(a)
Sick Leave Entitlement
Employees who are injured or suffer an illness, excluding incidents covered by Workers Compensation, which
prevents them from reporting for duty are entitled to the following sick leave—
(i)
First Eight (8) Hours Sick Leave Entitlement
For the first eight (8) hours of sick leave absence (7.5 hours for Mt Charlotte employees) in any “year
of service”, the employee’s fortnightly pay or pays will be reduced by eight (8) hours (7.5 hours for Mt
Charlotte employees). However, payment for these eight (8) hours (7.5 hours for Mt Charlotte
employees) is built into an employee’s classification rate of pay, which will be paid in equal
instalments over that year of service.
(ii)
Year of Service
A “year of service” for the purpose of this clause will be individual employee employment anniversary
date.
(iii)
Sick leave Entitlement After the First Eight (8) Hours
(a)
If the first injury or illness occurrence in any year of service requires sick leave in excess of
the eight (8) hours (7.5 hours for Mt Charlotte employees) provided in paragraph (a)(i)
above, the employees shall be entitled, for the next 29 calendar days, to be paid the base rate
of pay as prescribed in Clause 10. - Employee Earnings for each rostered working hour
absent on sick leave.
(b)
If the eight (8) hours sick leave (7.5 hours for Mt Charlotte employees) referred to in
paragraph (a)(i) above has been utilised in any year of service, an employee requiring sick
leave for any subsequent illness or injury shall be entitled, for 30 calendar days from the time
of the occurrence, to be paid the base rate of pay as prescribed in Clause 10. - Employee
Earnings for each rostered working hour absent on sick leave.
(iv)
Sick Leave Entitlement After Thirty (30) Calendar Days
Should an employee require further sick leave in excess of sick leave provided by paragraphs (a)(i) and
(a)(iii) for the same injury or illness, the employee shall receive 75% of the employee’s total earnings
for the previous twenty six (26) pay periods divided by 364 or an equivalent proportion of this
calculation if an employee has not worked the previous 26 pay periods, for each calendar day that the
employee is on sick leave.
The payments under this paragraph are subject to the following conditions—
(a)
Maximum Benefit Period
23 months
(b)
Limit of Monthly Benefit to
Individual Employees
$5,000 per month.
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For an employee to qualify for the benefits of subclause (a) of this clause, each employee must on each
occasion of injury or illness—
(i)
Notify the employer as early as possible prior to the commencement of the rostered shift that the
employee is unable to attend due to sickness or injury and the expected duration of the absence.
Provide a medical certificate or such proof of sickness or injury as the Company may reasonably
require, immediately upon returning to work. This medical certificate or other such proof of sickness or
injury is to be accompanied by a completed Application for Sick Leave form.
(c)
An employee may elect to have paid out (if not already paid out) any sick leave accrued prior to the
implementation of the Sickness and Accident Scheme. Alternatively this entitlement will be paid out on
termination. This entitlement will be paid out in all circumstances at the employee’s classification and pay rate as
applied on 9 July 1997.
(d)
The provisions of this Clause do not apply to casuals.
Long Service Leave
(a)
The Long Service Leave provisions published in Volume 73 of the Western Australian Industrial Relations
Gazette commencing at page one are deemed to be part of this award. To the extent of any inconsistency arising
between this award, and the terms of the Long Service Leave General Order, this award shall prevail. Should the
Long Service Leave General Order be abolished, the terms of this award shall prevail over the Long Service
Leave Act 1995, to the extent of any inconsistency.
(b)
An employee who commenced with the Company prior to 1 October 1976 shall be entitled to leave calculated on
the basis of thirteen (13) weeks leave for each completed fifteen (15) years of service.
(c)
For each completed year of service, commencing on or after 1 October 1976, an employee shall accrue Long
Service Leave on the basis of thirteen (13) weeks leave for ten (10) years service.
(d)
For service after 1 October 1976, and where an employee has completed at least ten (10) years service with the
Company, the amount of Long Service Leave shall be thirteen (13) weeks leave after the initial ten (10) years
completed qualifying service.
(e)
Where an employee has previously qualified with the Company for Long Service Leave following the initial
qualifying period, the employee shall have an entitlement to a second period of Long Service Leave of 13 weeks
at the completion of the second qualifying period.
(f)
At the completion of twenty (20) years service with the Company, an employee shall qualify for an additional
period of thirteen (13) weeks Long Service Leave after the completion of the twenty seventh (27th) year of
employment, and for the completion of each subsequent seventh (7th) year thereafter.
(g)
On the termination of employment because of death or for reasons other than dismissal due to serious
misconduct, an employee shall have an entitlement to Long Service Leave in the same proportion as provided by
this subclause.
(h)
Where an employee has completed at least three (3) years service but less than ten (10) years and employment is
terminated;
(i)
by death of the employee;
(ii)
by the Company for any reason other than serious misconduct; or
(iii)
by the employee due to personal sickness or injury or domestic or other pressing necessity where such
is of a nature to justify termination or, in the event of a dispute, is in the opinion of the Western
Australian Industrial Relations Commission of a nature to justify termination.
The employee (or the employee’s Estate) shall be paid pro rata long service leave. The amount of leave
shall be the proportion of 13 weeks leave after a qualifying period of ten (10) years service, in relation
to the number of completed years of service with the Company.
(i)
Payment of Long Service Leave for other than piece work employees, shall be paid at the base rate applicable at
the time of taking the leave. Payment for piecework employees shall be at the average weekly earnings, of the
employee, based on the 6 fortnightly pay periods prior to commencing on leave.
Employees shall be paid the same average weekly earning rate (determined when the first week of a long service
leave entitlement is taken) for each week of the 13 week long service leave entitlement, regardless of when the
leave is taken.
(j)
An employee continuing in the employ of the Company may make written application to forgo their entitlement
to long service leave for payment in lieu thereof.
Bereavement Leave
Where approval is obtained from the Company, an employee (other than Casual) may be absent from his/her employment
for the purpose of attending or arranging a funeral for a maximum of three (3) days leave at the base rate on each occasion.
The production of satisfactory evidence of the death of the employee’s wife, husband, father, mother, brother, sister, child
or close relative may be required on each application for leave.
Parents, siblings and offspring are deemed to include relatives in-law, de facto relations and step relatives.
Jury Service
Provided the Company is advised of a requirement to attend, an employee may attend for jury service. The Company shall
pay the difference between the amount paid by the court to the employee, and the amount that employee would have
received at the fortnightly pay rate had the employee been at work.
Parental Leave
(a)
Definitions
(i)
“Adoption” in relation to a child, is a reference to a child who: is not the natural child or the step-child
of the employee or the employee’s spouse; is less than five (5) years of age; and has not lived
continuously with the employee for six (6) months or longer.
(ii)
“Continuous Service” means service under an unbroken contract of employment and includes: any
period of parental leave; and any period of leave or absence authorised by the Company.
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(iii)

(b)

“Expected date of birth” means the day certified by a medical practitioner to be the day on which the
medical practitioner expects the employee or the employee’s spouse, as the case may be, to give birth
to a child.
(iv)
“Parental leave” means leave provided for by this subclause.
(v)
“Spouse” includes a de facto spouse.
Entitlement to Parental Leave
(i)
Subject to paragraphs (c), (d) and subparagraph (i) of paragraph (e) hereof, an employee, other than a
casual employee, is entitled to take up to fifty two (52) consecutive weeks of unpaid leave in respect
of—
(aa)
the birth of a child to the employee or the employee’s spouse; or
(bb)
the placement of a child with the employee with a view to the adoption of the child by the
employee.
(ii)
An employee is not entitled to take parental leave unless the employee—
(aa)
has, before the expected date of birth or placement, completed at least twelve (12) months’
continuous service with the Company; and
(bb)
has given the Company at least ten (10) weeks written notice of the employee’s intention to
take the leave.
(iii)
An employee is not entitled to take parental leave at the same time as the employee’s spouse but this
provision does not apply to one (1) weeks parental leave—
(aa)
taken by the male parent immediately after the birth of the child; or
(bb)
taken by the employee and the employee’s spouse immediately after a child has been placed
with them with a view to their adoption of the child.
(iv)
The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s
spouse in relation to the same child, except the period of one (1) weeks leave referred to in
subparagraph (iii) hereof.

(c)

Maternity Leave to Start Six (6) Weeks Before Birth
A female employee who has given notice of her intention to take parental leave, other than for an adoption, is to
start the leave six (6) weeks before the expected date of birth unless in respect of any period closer to the
expected date of birth a medical practitioner has certified that the employee is fit to work.

(d)

Medical Certificate
An employee who has given notice of his/her intention to take parental leave, other than for adoption, is to
provide to the Company a certificate from a medical practitioner stating that the employee or the employee’s
spouse, as the case may be, is pregnant and the expected date of birth.

(e)

Notice of Spouse’s Parental Leave
(i)
An employee who has given notice of his/her intention to take parental leave or who is actually taking
parental leave is to notify the Company of particulars of any period of parental leave taken or to be
taken by the employee’s spouse in relation to the same child.
(ii)
Any notice given under subparagraph (i) hereof is to be supported by a statutory declaration by the
employee as to the truth of the particulars notified.

(f)

Notice of Parental Leave Details
(i)
An employee who has given notice of his/her intention to take parental leave is to notify the Company
of the dates on which the employee wishes to start and finish the leave.
(ii)
An employee who is taking parental leave is to notify the Company of any change to the date on which
the employee wishes to finish the leave.
(iii)
The starting and finishing dates of a period of parental leave are to be agreed between the employee
and the Company.

(g)

Return to Work After Parental Leave
(i)
On finishing parental leave, an employee is entitled to the position, which the employee held
immediately before starting parental leave.
(ii)
If the position referred to in subparagraph (i) hereof is not available, the employee is entitled to an
available position—
(aa)
for which the employee is qualified; and
(bb)
that the employee is capable of performing,
most comparable in status and pay to that of his/her former position.
(iii)
Where, immediately before starting parental leave, an employee was acting in, or performing on a
temporary basis the duties of, the position referred to in subparagraph (i) hereof that applies only in
respect of the position held by the employee immediately before taking the acting or temporary
position.

(h)

Effect of Parental Leave on Employment
Absence on parental leave—
(i)
does not break the continuity of service of an employee; and
(ii)
is not to be taken into account when calculating the period of service for the purpose of this award.
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18. PUBLIC HOLIDAYS
Observed Public Holidays
The following days or the days observed in lieu will be allowed as holidays, without deduction of pay, namely—
Christmas Day
Good Friday
Boxing Day
Easter Monday
New Years Day
Anzac Day
Australia Day
Foundation Day
Labour Day
Sovereigns Birthday
Provided that another day may be taken as a holiday by arrangement between the parties in lieu of any of the days named.
When any of the named days falls on a Saturday or a Sunday the holiday shall be observed on the next succeeding Monday
and when Boxing Day falls on a Sunday or a Monday the holiday will be observed on the next succeeding Tuesday. In each
case the substituted day will be a holiday without deduction of pay and the day for which it is substituted will not be a
holiday.
(2)
Shift employees shall attend for work when rostered for duty on any of the above holidays.
(3)
Absences on Work Days Before and After Holidays
An employee who is absent from work for more than four (4) hours without leave and without reasonable excuse on the
working day preceding or following a day observed as a holiday pursuant to this clause, is not entitled to payment for that
holiday.
19. WORK CONDITIONS
(1)
Work Clothing
On engagement the Company will supply each employee with three (3) sets of work clothing and one (1) set of safety
footwear appropriate to the work location in which the employee is engaged.
Replacement sets of clothing and footwear thereafter will be available from the Company on production of evidence of fair
wear and tear.
The laundering and repair of clothing is the responsibility of the employee.
(2)
Crib Places
(a)
Surface
When the number of employees employed exceeds ten (10) the Company will provide a fit and proper crib room.
The Company shall furnish crib rooms with seats and tables, a vermin proof and ventilated cupboard for crib
storage and supply boiling water at meal times.
(b)
Underground
The Company will provide suitable crib rooms underground where employees can eat their meals. The location
and number of crib rooms will be negotiated between mine management and employees on an ‘as required’ basis,
however generally the intent will be to provide crib rooms within reasonable distance of all current work areas.
Mine management will ensure that these crib rooms at the mine are—
(i)
maintained in a clean and dry condition
(ii)
well ventilated
(iii)
have adequate seating, tables, hand washing and refuse disposal facilities
(iv)
fitted with other facilities such as refrigerators, food warmers and hot water urns as deemed appropriate
for each individual crib room.
Mine management will ensure refuse removal and disposal from the mine.
(3)
Protective Clothing
Employees in very wet places shall be provided with suitable protective clothing and footwear.
Rubber gloves will be provided for employees handling cyanide, xanthates, corrosive acids or similarly harmful materials.
Suitable protective clothing shall be provided for employees coming into contact with quick lime, corrosive acids, hot slag
or similarly harmful materials.
Employees working in all milling operations and in all other areas of high noise and/or danger to eyes will be provided with
ear protection and safety glasses.
Employees will wear all protective clothing and footwear in the circumstances and for the purpose for which it is provided
at all times.
20. REDUNDANCY
The Company will make every effort to avoid the need to make employees redundant. However, if the Company can not make
alternative arrangements and it becomes necessary to make redundant any employee, the following provisions will apply.
(1)
Definitions
(a)
“Redundancy” arises where a job performed by an employee of the Company becomes surplus to requirements.
An employee will be considered to have been made redundant when his/her employment is terminated for
reasons arising out of—
(i)
technological change;
(ii)
a takeover or a merger;
(iii)
reorganisation of work practices;
(iv)
reorganisation of the Company’s production process; or
(v)
closure of any part of any of the Company’s operations.
(b)
“Employee” will, for the purpose of the redundancy agreement, include only those employed under a permanent
full-time or part-time contract of employment.
(1)
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Transfer To A Position Elsewhere In The Company
Following notification of redundancy, the Company will make every effort to find alternative employment within the scope
of the employee’s present classification.
An employee will not be considered to have been made redundant if an employee is transferred or offered to be transferred
to another similar position or occupation (to that in which the employee was engaged at the date of transfer or offer of
transfer) within the Company’s Kalgoorlie-Boulder operations.
Redeployment To An Alternative Position In The Company
(a)
Upon mutual agreement between the Company and the employee, the Company may retrain the employee in
another classification of work relevant to the Company’s operations.
(b)
An employee who receives notice of redundancy will not be considered to have been made redundant if, during
the notice period, the Company redeploys or offers to redeploy that employee to an alternative position or
occupation.
(c)
An employee who is subject to and has received notice of redundancy may elect to terminate his/her employment
regardless of a Company offer to be redeployed.
(d)
An employee who accepts redeployment may, within a three (3) month period in the new position, elect to
terminate his/her employment in accord with the original notice of redundancy.
(e)
Where employees are offered and accept redeployment to an alternative classification to that they were employed
in, prior to announcement of the redundancy programme, then these employees may apply for future vacancies in
their chosen classification as they arise.
Notice Of Redundancy
(a)
Unions
Whenever it becomes necessary for the Company to make employees redundant, the Company will give written
notice of its intention to do so to the Union(s) concerned.
Such notification will state the reason for the intended action and the number and classification of employees
likely to be involved.
The minimum period of such notice will be one (1) month before termination notices are issued to individuals.
(b)
Employees
The Company will give each employee to be declared redundant one (1) months notice of termination.
Subject to notice required under Clause 8. - Contract of Employment of this award, and otherwise with the
consent of the Company, the employee may elect to terminate at any time during the notice period and the
redundancy payments will apply.
The Company may, however, request personnel involved in essential services to remain throughout the notice
period.
Selection Of Employees Subject To Redundancy
In the event of surplus employees remaining, after all alternative employment opportunities within the Company have been
exhausted, the Company will reduce employee numbers by—
(a)
Calling for and considering volunteers from employees in the affected classifications, as appropriate; or
(b)
Allowing an employee who would otherwise be declared redundant to obtain the position of an employee who
elects to leave the Company, where the first mentioned employee has the necessary skills and qualifications to
carry out the position becoming vacant.
In the event of the above procedures not fulfilling the Company’s requirements to reduce employee numbers, the
remaining redundancies will be determined after full consideration by the Company of each employee’s
employment record, including such factors as—
(i)
qualifications and other expertise;
(ii)
attendance record;
(iii)
suitability for other employment; and
(iv)
length of service.
All factors being equal, the “last on first off” principle will then apply.
Redundancy Grievances
Should it be considered by an employee that he/she has been unfairly treated by being selected for redundancy, the
employee or Union will advise the Company to that effect within five (5) working days from the day redundancy notices
were issued.
The Company will then discuss the circumstances of the redundancy with the Union and, in the event of disagreement, the
Western Australian Industrial Relations Commission will be advised within two (2) weeks of the day upon which the notice
was issued.
Where the Company is advised by a Union that it believes a worker has been unfairly treated and agreement is reached
between the Company and the Union, or the Western Australian Industrial Relations Commission determines, the worker
will be reinstated in employment without loss of benefits and earnings.
Redundancy Payments
Employees made redundant shall receive the following payments—
(a)
In addition to the notice requirement in paragraph (4)(b), if the employee is less than
45 years of age, 4 weeks pay at the employee’s base rate.
If the employee is 45 years of age or older, 8 weeks pay at the employee’s base rate.
(b)
For each year of service or part thereof pro rated on a complete month of service basis,
3 weeks pay at the employee’s base rate of pay. There will be no limit to the number of
weeks pay.

83 W.A.I.G.
(c)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

253

Payment of accrued and pro rated personal leave on departure at the base hourly rate as prescribed in subclause
10(4) of this award, plus 17.5% personal leave loading on pro rata personal leave to all employees other than
underground employees working under a system of payment by results. For these employees, accrued and pro
rata personal leave shall be paid at the average earnings of the employee over the last six (6) fortnightly periods.
(d)
Payment of sick leave credits if applicable.
(e)
Employees with service in excess of three (3) years will receive payment of Long Service Leave on a pro rata
basis. Contract employees will receive this payment based on average contract earnings.
(f)
Employees will be reimbursed for either relocation expenses or retraining expenses up to $2,000.00 for
employees with dependants(s) and $1000.00 for employees without dependent(s). An employee must submit
proof of expenses (ie invoice or receipt) within twelve (12) calendar months of redundancy in order to receive
this benefit.
(8)
General Procedure
The following procedure outlines the general steps to be followed covering redeployment, retraining and redundancy—
(a)
The Company will advise all Unions of the forthcoming redundancies.
(b)
A meeting between the parties will be held to discuss details of the redundancies.
(c)
Employment opportunities will be identified internally and externally, including information from Centrelink,
Unions and Company vacancies.
(d)
Counselling will be arranged for interested employees covering—
(i)
Centrelink, skills possessed by employees, employee interests and aspirations, job market
opportunities, social security benefits and Centrelink assistance.
(ii)
Financial counselling, superannuation and personal finances.
(iii)
Union advice to members.
(e)
Selection of employees for redeployment to internal vacancies.
(f)
Development and implementation of retraining plans mutually agreed between the Company and individual
employees.
(g)
Modify schedules regarding those employees subject to redundancy and advise all parties as appropriate.
The timing of notices to employees of redundancy will remain in accordance with subclause (4) hereof.
21. CONSULTATION ARRANGEMENTS
Consultative committees will be established by the parties appropriate to the size, structure and needs of the enterprise.
Committee composition will be approximately equal numbers of Company representatives and employee representatives but may
involve any KCGM employee who can contribute constructively to the matter under consideration.
Matters raised by the Committees consistent with Clause 6. - Aims of Award and Clause 7. - Principles of Award of this award,
may be processed through the consultative committee. Results of this consultative process will be communicated to KCGM
management.
Consultative arrangements covering Training are prescribed in subclause (1) of Clause 23. - Training of this award.
22. EMPLOYEE RELATIONS PRACTICES
(1)
Resolution Of Disputes
(a)
The parties agree that open communication is fundamental to sound employee relations. The resolution of
disputes procedure has been agreed by the parties to enable potential disputes to be resolved amicably, without
loss of wages or production. It is the desire of the parties to make strikes unnecessary and to limit stop work
meetings.
In the interest of sound employee relations, the most effective way to resolve problems including questions,
disputes or difficulties arising under this award, is to communicate and seek solutions at the level at which
problems occur.
(b)
It is agreed that no industrial stoppages, bans or limitations will occur until the full extent and completion of the
resolution of disputes procedure which follows—
(i)
An employee or group of employees will firstly refer any grievance to their supervisor who will
attempt to resolve the matter expeditiously, and within a mutually agreed time frame.
(ii)
If the matter is not resolved, the supervisor will refer it to the site superintendent, and the employee(s)
to the employee representative and/or union official, and/or the site superintendent.
(iii)
If the site superintendent is unable to resolve the dispute it will be referred to the relevant manager for
discussion and resolution.
(iv)
If after referral at the operations manager stage, the matter remains unresolved, a three (3) working day
cooling off period shall apply. Either party will give the other notice of their intentions in writing
during the cooling off period.
(v)
The dispute shall be referred to the Western Australian Industrial Relations Commission, provided that
the persons involved in the question, dispute or difficulty shall confer among themselves and make
reasonable attempts to resolve questions, disputes or difficulties before taking those matters to the
Commission.
At any stage either party may request the issues in dispute to be reduced to writing and, subsequently,
for the resolution of any matter to be committed to writing.
(2)
Counselling Practice
Acts or omissions by employees which breach Company standards or rules will be subject to routine counselling. Without
limiting the process considered appropriate by site supervision, the following general practice will apply—
(a)
The supervisor will counsel the employee, making clear to the employee—
(i)
The behaviour which is unacceptable;
(ii)
The reason the behaviour is unacceptable; and
(iii)
The consequences if such behaviour is repeated.
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In the event that unacceptable behaviour has been repeated or a breach of other standards or rules occurs, the
supervisor may again counsel the employee or take such other corrective action as necessary to prevent a
recurrence of the behaviour.
(c)
Gross misconduct, serious neglect of duty or other acts or omissions of a serious nature will be dealt with in
accordance with subclause (3) hereof.
(3)
Disciplinary Practice
(a)
Where the discipline procedure is intended to be invoked the employee(s) concerned shall have the right to seek
assistance from another employee, a shop steward or Union.
(b)
Disciplinary action may include written reprimands, suspension without pay, or termination of employment.
Other forms of disciplinary action relevant to the circumstances may be applied.
(c)
A written warning shall describe the nature of the complaint or misconduct and the standards which are expected
of the employee. It shall also reflect the steps which have been agreed and which the Company believes are
required to ensure that no further re-occurrence of the complaint occurs. Where appropriate a review period shall
be determined, appropriate to the nature of the conduct complained of.
The employee shall be given the opportunity to sign the written warning, and to make comments regarding
acceptance or otherwise of the warning.
(d)
If in the Company’s opinion dismissal is warranted, the Union, of which the employee is a member, shall be
advised of the Company’s decision to terminate.
(4)
Employee Representatives
An employee who is elected to the position of employee representative (eg shop steward) shall be recognised by the
Company upon correct notification.
Where it is consistent with the spirit of this award, and where consistent with subclause (1) hereof, an employee
representative may, during working hours assist with the resolution of issues and attend meetings dealing with Company
issues authorised by the Company.
An employee representative shall be allowed reasonable access to Company communications where required for the
resolution of issues.
Employee facilities which have been provided shall not be withdrawn during the currency of this award.
23. TRAINING
The parties to this award recognise that in order to increase efficiency, productivity and international competitiveness of the
enterprise, a significant commitment to training and skill development is required. All parties commit themselves to—
•
developing a highly skilled and flexible workforce; and
•
providing employees with career opportunities where possible through appropriate training to acquire
additional skills.
It is incumbent on all employees to pursue the acquisition of these additional skills and to maintain their skills and competence to
the respective training standards required.
Training programmes shall be put in place which recognise—
•
the current and future skill needs of the enterprise;
•
the size, structure and nature of the operations of the enterprise;
•
the need to develop skills relevant to the enterprise and employees of the Company covered by this award; and
•
industrial relations and trade union training courses.
Employees can apply for and may attend training courses which are appropriate to the skills necessary to meet their perceived
training needs.
(1)
Consultation
A joint consultative committee shall be established and will have a specific consultative role covering—
(a)
The formulation of a training programme and availability of training courses and career opportunities to
employees based on the classification structure in this award;
(b)
The dissemination of information on the training programme and availability of training courses and career
opportunities to employees;
(c)
The recommending of individual employees for training and reclassification contingent upon such additional
training being required by the Company; and
(d)
Monitoring and advising management and employees regarding the ongoing effectiveness of the training and the
Skills Training Code of Practice in achieving the mutual benefits of the classification structure for both
employees and the Company.
(2)
Pay And Costs During Training
(a)
Training During Rostered Working Hours
Where an employee undertakes training required by the Company according to its skills formation programme,
that training may be undertaken either on or off the job.
If the training is undertaken during rostered working hours, the employee concerned shall not suffer any loss of
pay.
(b)
Training Outside of Rostered Working Hours
(i)
Where training in areas specified by KCGM is mandatory, and is only available outside of rostered
working hours, due to circumstances beyond the Company’s control, employees shall be paid at
overtime rates for attendance at the course.
(ii)
Where training specified by KCGM is not mandatory and is only available outside of rostered working
hours due to circumstances beyond the Company’s control, employees will be paid at the base rate for
the time spent attending such training courses.
(iii)
Employees shall obtain necessary approval from KCGM prior to commencing a course.
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Reimbursement of Training Costs
Any costs directly associated with standard fees for prescribed courses and prescribed textbooks incurred with the
undertaking of training shall be reimbursed by the Company upon production of evidence of such expenditure.
Reimbursement shall be on an annual basis, subject to the presentation of reports of satisfactory progress.
Travel costs incurred by an employee undertaking training, which exceed those normally incurred in travelling to
and from work, may be reimbursed by the Company.

Optional Training Opportunities
The Company, at its discretion, may allow training opportunities to employees in areas outside of the classification and
career structures in this award. The Company will not direct employees to attend such courses and it is voluntary for the
employee to do so.
This will be offered to individuals, who show potential for promotion into positions outside the career structure, as career
development of their own choosing. Such training may fall outside of ordinary working hours, in which case will only be
paid ordinary hourly rates should an employee choose to attend.
Appendix 1
SKILLS & TRAINING CODE OF PRACTICE

1.

PURPOSE
The Skills & Training Code of Practice is intended to provide practical guide-lines at enterprise level and must be used in
conjunction with the KCGM Award. It is expected that this code of practice will be amended and expanded, as needs arise,
for the adoption of preferred methods in handling issues.

2.

TRAINING
In conjunction with the respective Training Committees, the Company will develop a training programme consistent with
the requirements of the KCGM Award.
A separate Training Committee shall be established for the Mt Charlotte operation and the Mineral Processing department.
Each committee shall consist of a superintendent, training officer and two site union representatives.

3.

OCCUPATIONAL HEALTH & SAFETY SKILLS & TRAINING
Occupational Health and Safety Skills are considered basic duties of care by the Parties and will not influence
classification determination. Training to impart such skills will be provided as required to ensure high occupational health
and safety standards and practices in the Company.

4.

CLASSIFICATION DEFINITIONS
4.1.1
The following definitions outline the skills and training standards and broad areas of work associated with the
classifications outlined in the KCGM Award.
The definitions recognise national standards (existing and future) set by the National Training Board and other
standards recognised and accredited in Western Australia by the state training authority.
In the absence of external standards, the Training Committees will define and recommend standards to
management.
4.1.2
Classifications are based on the progressive acquisition of skills and form the career path which determines the
pay rate structure.
Where external standards exist, the state training authority and accredited training providers will be utilised, as
required, to determine the appropriate credits or exemptions which will be given for training already completed,
or experience and skills already obtained.
Where external standards do not exist, the provisions of this code of practice will apply.
4.1.3
Reclassification on the basis of competencies obtained through means other than training accredited by the state
training authority will be subject to the testing and competency standards set down and recognised in Western
Australia by the state training authority.
Where such standards do not exist, KCGM testing and competency standards will apply as agreed by the
Training Committees.
The following information defines the typical work and skills associated with the primary work functions and
skills streams commonly understood through the organisation of work in KCGM. This presentation should be
viewed—
4.1.3.1
as primary specialisations useful for understanding the deployment of employees and does
not denote in any way a restriction to employees performing work outside these skill
streams which is peripheral and incidental to their work and within their competence.
4.1.3.2
as categories of skills an employee possesses which are relevant to the deployment of
employees, classification determination and the description and recording of skills.
4.2
UNDERGROUND MINERS
The following grades outline the general range of Underground Mining skills associated with each grade as indicated in the
classification structure. Specific definitions of these discrete areas of skill may be seen in the following documents which
are deemed part of the Skills & Training Code of Practice—
•
Piece rate agreements,
•
Underground Mining Standards,
•
Training and certification manuals.
GENERAL DEFINITION
Shall mean an employee engaged primarily on work in the underground mining operation undertaking tasks which the
employee is competent and trained to perform effectively, efficiently and safely.
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Underground Miners will be required to carry out machinery repair tasks requiring the use of hand tools for the
performance of mechanical functions. Such employees will be permitted to perform such tasks to their level of
competence and training and where it is safe to do so. Ordinarily a Miner will be expected to perform tasks competently
to the standard of an Engineering Employee Level II - C12 (ie trade assistant level).

4.3

GRADE
Underground Miner Grade 1

RANGE OF SKILLS
Labourer
Sampler
Surface Toolie
Surface Cleaner
Lamp Room Attendant

Underground Miner Grade 2

Braceman
Platman
Underground Crusher Operator
Skipman
Popperman
Hoist Driver
Elphbus Driver
Service Loader Operator
Sanitary Man

Underground Miner Grade 3

Construction
Mechanical Popperman
Cable Bolt Operator
Grader Operator
Development Powder Monkey
Stope Powder Monkey (S/R)
Stope Powder Monkey

Underground Miner Grade 4

Development Diesel Loader Operator
Diesel Truck Operator
Machine Miner
Long Hole Driller
Mechanical Rock Bolter Operator

Underground Miner Grade 5

Production Diesel Loader Operator
Hydraulic Jumbo Operator

PROCESS OPERATORS
GENERAL DEFINITION
Shall mean an employee classified as such and who is engaged primarily on mineral processing work in the
Company’s Processing Plants.
Subject to specific definitions, Grades are determined by employees acquiring the skills to competently operate
functional areas of the respective processing plants.
Due to the diversity in size and technology of the Company’s ore processing plants, detailed task requirements
vary from plant to plant. Work and training requirements for each plant are consequently contained in operator
training and skills manuals at each site which are deemed part of the Skills & Training Code of Practice.
The Company’s Ore Processing Plants include the following functional areas—
•
Crushing
•
Grinding
•
Roasting
•
Flotation (may include filtration)
•
Leaching (may include CIL or CIP)
•
Services (may include reagents, tailings dam, concentrate transfer, bore line and other such services)
Included in all Process Operator classifications will be the requirement to—
4.3.1
Carry out machinery repair tasks requiring the use of hand tools for the performance of mechanical
functions. Such employees will be permitted to perform such tasks to their level of competence and
training and where it is safe to do so. Ordinarily an Operator will be expected to perform tasks
competently to the standard of an Engineering Employee Level II - C12 (ie trade assistant level).
4.3.2
Operate trucks and mobile plant and other equipment in the course of carrying out the work of the
classification.
Where the concept of skills as defined by, for example “Plant Areas”, is not considered by the
Company to be appropriate for a particular plant operation, the Company will exercise its discretion
to establish classifications on an alternative basis. This will be undertaken with the involvement of the
Training Committee.
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GRADE
Process Operator Grade 1

SKILLS
Shall mean a Trainee Operator who has yet to qualify as competent to operate a
minimum of one area of an Ore Processing Plant.

Process Operator Grade 2

Shall mean an Operator able to competently operate a minimum of one section of
an Ore Processing Plant. Such an operator should be in training to
operate a further area of the plant.

Process Operator Grade 3

Shall mean an operator able to competently operate a minimum of two sections of
an Ore Processing Plant. Such an operator should be in training to
operate a further area of the plant.

Process Operator Grade 4

Shall mean an operator able to competently operate a minimum of three sections
of an Ore Processing Plant. Such an operator should be in training to
operate the remaining areas of the plant.

Process Operator Grade 5

Shall mean an operator able to competently operate four sections of the Ore
Processing Plant in which the Operator is engaged and will be trained to
operate any remaining sections.

Process Operator Grade 6

4.4
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In addition, but at the Company’s discretion, a Process Operator Grade
5 may be offered training in the areas of communication, supervision,
teamwork, training and interpersonal skills.
[At process plants where there are less than four sections, an employee
may be classified as a Process Operator Grade 5 once the employee
can competently operate all sections to the prescribed standard.]
Promotion to and maintenance in the position of Process Operator Grade 6 is at
the sole discretion of the Company as are the duties so allocated.
A Process Operator Grade 6 will mean an operator
who demonstrates—
(a)
a knowledge of the working environment and company,
supervisory ability, ability to work without direct supervision,
communication skills, teamwork and training ability; and/or
(b)
is competent to undertake all functions of the Plant; and/or
(c)
assists and coordinates the work of other operators and
exercises limited discretion in making decisions, the conduct
and allocation of work and safety matters.

SURFACE OPERATOR
GENERAL DEFINITION
Surface Operator will mean an employee who is engaged on work in or in connection with KCGM’s surface
operations. Detailed task requirements are site specific. Surface Operators are employed within the
Environmental (Revegetation), Support Services (Gardening) and Engineering and Site Services (Borefields)
departments.
GRADE
Surface Operator Grade 1
Surface Operator Grade 2
Surface Operator Grade 3
Surface Operator Grade 4

SKILLS
Will mean an employee carrying out labouring, cleaning functions, or
basic revegetation functions.
Will mean an employee competent to carry out more advanced
revegetation or other comparable duties.
Will mean an employee competent to carry out all of the duties
associated with a designated job function, for example, site
and town gardening and revegetation.
Will mean an employee competent to carry out all task associated with
the area in which the employee is engaged; and
(a)
assists and coordinates the work of other operators;
(b)
exercises limited discretion in making decisions,
conduct of work and safety matters; and
(c)
works with minimal supervision.

Included in all Surface Operator classifications will be the requirement to—
4.4.1
carry out minor servicing and repair tasks requiring the use of hand tools for the performance of
mechanical functions. Such employees will be permitted to perform such tasks to their level of
competence and training and where it is safe to do so. Ordinarily an Operator will be expected to
perform tasks competently to the standard of an Engineering Employee Level II - C12 (ie trade
assistant level).
4.4.2
operate trucks and mobile plant and other equipment in the course of carrying out the work of the
classification.
4.5

ENGINEERING MAINTENANCE CLASSIFICATIONS
Engineering maintenance employees are those engaged primarily on work in connection with the maintenance
of plant in KCGM operations and who is competent to perform such work according to the following and future
standards recognised by the state training authority.
In addition, engineering maintenance employees will engage in the operation of fixed and mobile plant, within
their competence, in the normal course of their duties.
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Classification Title
Engineering Tradesperson
Special Class - Level II
[C7]
Engineering Tradesperson
Special Class - Level I
[C8]
Engineering Tradesperson
Level II
[C9]
Level 11
Engineering Tradesperson
Level I
[C10]
Engineering Employee Level III
[C11]
Engineering Employee Level II
[C12]
Engineering Employee
Level I
[C13]

Min. Training Requirement
Post Trade Certificate or
Formal Equivalent

83 W.A.I.G.

9 Modules

Completion of 66% of
qualification for ETSC Level 11

6 Modules

Completion of 33% of
qualification for ETSC

3 Modules

Trade Certificate or
Engineering Production
Certificate III
Engineering Production
Certificate II

24 Modules

Engineering Production
Certificate

16 Modules

8 Modules

ENGINEERING EMPLOYEE - LEVEL I - [C13]
An employee at this level performs(1)
work under direct supervision.
(2)
understands and undertakes basic quality control procedures including the ability to recognise basic faults and
deviations.
(3)
understands and uses engineering maintenance procedures.
Indicative of the set of tasks an employee at this level may perform are—
•
Assembles components using basic written, spoken and/or diagrammatic instructions.
•
Basic soldering or butt and spot welding skills or cutting scrap with oxyacetylene blow pipe.
•
Uses selected hand tools.
•
Cleans boilers.
•
Maintains simple records.
•
Uses hand trolleys and fork lifts.
•
Assists in the provision of on-the-job training in conjunction with tradespersons and supervisor/trainers.
ENGINEERING EMPLOYEE - LEVEL II - [C12]
An Engineering Employee - Level II has completed an Engineering Certificate I or equivalent training to enable
performance of work within the scope of this Level.
(1)
Is responsible for the quality of own work, subject to routine supervision.
(2)
Works under routine supervision, either individually or in a team environment.
(3)
Exercises discretion within this level of skills and training.
Indicative of the set of tasks which an employee at this Level may perform are the following—
*
Assembles and installs pipework not involving trade skills.
*
Operates engineering machines and equipment which requires exercising skills and knowledge.

Non-trade engineering skills.
•
Basic tracing and sketching skills.
•
Basic keyboard skills.
•
Advanced soldering techniques.
•
Operation of mobile equipment, including forklifts, hand trolleys, pallet trucks, overhead cranes and winch operation relating to engineeri
•
Ability to measure accurately.
•
Assists one or more tradespersons.
•
Welding which requires the exercise of knowledge and skills.
•
Assists in the provision of on-the-job training in conjunction with tradespersons and supervisor/trainers.
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ENGINEERING EMPLOYEE - LEVEL III - [C11]
An Engineering Employee - Level III has completed an Engineering Certificate II or equivalent training so as to enable
the employee to perform work within the scope of this Level.
At this Level an employee performs work above and beyond the skills of an employee at Level II and to the level of
training—
(1)
Works from complex instructions and procedures.
(2)
Assists in the provision of on-the-job training to a limited degree.
(3)
Co-ordinates work in a team environment or work individually under general supervision.
(4)
Is responsible for assuming the quality of his/her own work.
Indicative of the set of tasks which an employee at this level may perform are the following—
•
Uses precision measuring instruments.
•
Machine setting, loading and operation.
•
Use of tools and equipment within the scope of (basic non-trades) maintenance.
•
Computer operation at a level higher than that of an employee at Level I level.
•
Intermediate keyboard skills.
•
Basic engineering and fault-finding skills.
•
Basic quality checks on the work of others.
•
Operation of a wider range of mobile equipment relating to engineering maintenance than in Level I including the
possession of the necessary statutory licenses and/or certificates.
•
Has a knowledge of Kalgoorlie Consolidated Gold Mines Pty Ltd operations as it relates to production processes.
•
Assists in the provision of on-the-job training in conjunction with tradespersons and supervisor/trainers.
ENGINEERING TRADESPERSON - LEVEL 1 - [C10]
An Engineering Tradesperson - Level I holds a Trade Certificate or a Tradesperson’s Rights Certificate as an—
Engineering Tradesperson (Electrical) - Level I; or
Engineering Tradesperson (Mechanical) - Level I; or
Engineering Tradesperson (Fabrication) - Level I
and is able to exercise the skills and knowledge of that trade.
An Engineering Tradesperson - Level I works above and beyond an employee at Engineering Employee Level III and to
this level of training —
(1)
Understands and applies quality control techniques.
(2)
Exercises good interpersonal and communication skills.
(3)
Exercises keyboard skills at a level higher than Engineering Employee Level III.
(4)
Exercises discretion within the scope of this grade.
(5)
Performs work under limited supervision, either individually or in a team environment.
(6)
Operates all lifting equipment incidental to his/her work.
(7)
Performs non-trade tasks incidental to their work.
(8)
Performs work which, while primarily involving the skills of the employee’s trade, is incidental or peripheral to
the primary task and facilitates the completion of the whole task. Such incidental or peripheral work would not
require additional formal technical training.
ENGINEERING TRADESPERSON - LEVEL II - [C9]
An Engineering Tradesperson - Level II is an —
Engineering Tradesperson (Electrical) - Level II; or
Engineering Tradesperson (Mechanical) - Level II; or
Engineering Tradesperson (Fabrication) - Level II
who has completed the following training requirement —
33% of the modules towards an appropriate Post Trade Certificate or the equivalent accredited qualification.
An Engineering Tradesperson - Level II works above and beyond a Tradesperson at Level I and to this level of training —
(1)
Exercises the skills attained through satisfactory completion of the training prescribed for this classification.
(2)
Exercises discretion within the scope of this grade.
(3)
Works under general supervision, either individually or in a team environment.
(4)
Understands and implements quality control techniques.
(5)
Provides trade guidance and assistance as part of a work team.
(6)
Exercises trade skills relevant to specific requirements of the enterprise at a level higher than Engineering
Tradesperson - Level I.
Tasks which an employee at this level may perform are subject to the employee having the appropriate Trade and Post
Trade Training to enable the particular tasks to be performed.
ENGINEERING TRADESPERSON SPECIAL CLASS - LEVEL 1 - [C8]
A Special Class Engineering Tradesperson - Level I means an—
Engineering Tradesperson Special Class (Electrical) - Level I; or
Engineering Tradesperson Special Class (Mechanical) - Level I; or
Engineering Tradesperson Special Class (Fabrication) - Level 1
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who has completed the following training requirements —
66% of the modules towards an appropriate Post Trade Certificate or the equivalent accredited qualification.
An Engineering Tradesperson Special Class - Level I works above and beyond a Tradesperson at Level II and to this level
of training—
(1)
Exercises the skills attained through satisfactory completion of the training prescribed for this classification.
(2)
Provides trade guidance and assistance as part of a work team.
(3)
Assists in the provision of training in conjunction with supervisors and trainers.
(4)
Understands and implements quality control techniques.
(5)
Works under limited supervision, either individually or in a team environment.
The following set of tasks are indicative of what an employee at this Level may perform, subject to the employee having the
appropriate Trade and Post Trade Training to enable the particular tasks to be performed —
_
Exercises high precision trade skills using various materials and/or specialised techniques.
_
Performs operations on a CAD/CAM (Computer Aided Drafting/Computing Aided Manufacturing) terminal in
the performance of routine modifications to NC/CNC (Numerical Control/Computer Numeric Control)
programme.
_
Installs, repairs, maintains, tests, modifies, commissions and/or fault-finds complex machinery and equipment
which utilises hydraulic and/or pneumatic principles and, in the course of such work, reads and understands
hydraulic and pneumatic circuitry which controls fluid power systems.
_
Works on complex or intricate circuitry which involves examining, diagnosing and modifying systems comprising
interconnected circuits.
ENGINEERING TRADESPERSON SPECIAL CLASS - LEVEL II - [C7]
An Engineering Tradesperson Special Class - Level II means an—
Engineering Tradesperson Special Class (Electrical) - Level II; or
Engineering Tradesperson Special Class (Mechanical) - Level II; or
Engineering Tradesperson Special Class (Fabrication) - Level II
who has completed the following training requirement —
an appropriate Post Trade Certificate or the equivalent accredited qualification.
An Engineering Tradesperson Special Class - Level II works above and beyond a Tradesperson at Special Class Level I and
to this level of training—
(1)
Exercises the skills attained through satisfactory completion of the training prescribed for this classification.
(2)
Is able to provide trade guidance and assistance as part of a work team.
(3)
Provides training in conjunction with supervisors and trainers.
(4)
Understands and implements quality control techniques.
(5)
Works under limited supervision, either individually or in a team environment.
The following set of tasks are indicative of what an employee at this Level may perform, subject to the employee having the
appropriate Trade and Post Trade Training to enable the particular tasks to be performed —
_
Works on machines or equipment which utilise complex mechanical, hydraulic and/or pneumatic circuitry and
controls, or a combination thereof.
_
Works on machinery or equipment which utilises complex electrical/electronic circuitry and controls.
_
Works on instruments which make up a complex control system which utilises some combination of electrical,
electronic, mechanical or fluid power principles.
_
Applies advanced computer numerical control techniques in machining or cutting or welding or fabrication.
_
Exercises intermediate CAD/CAM skills in the performance of routine modifications to programmes.
_
Works on complex or intricate interconnected electrical circuits at a Level above C8.
_
Works on complex radio/communication equipment.
NB :
The Post Trade Certificate referred to in this definition is not directly comparable with existing postgrade qualifications and the possession of such qualifications does not itself justify classification of a tradesperson
to this Level.
5.0
CLASSIFICATION SETTING
With the establishment of external skill standards in the future the following sections will be subject to change to incorporate
standards or guidelines issued from time to time by the state training authority or the relevant industry education and training
council.
Interim procedures guiding classification matters are as follows—
5.1
MINE, SURFACE & PROCESS OPERATOR CLASSIFICATIONS
Upon engagement, Operators will be classified according to the grade of work for which they are engaged
primarily to perform.
Employees are classified according to their competence to perform a wide variety of operating tasks required by
KCGM classifications.
The demonstration of competence, indicated by oral, written and/or practical execution of tasks, will be a
primary determinant of employee classification.
Employees will be classified in a higher grade where that employee has been trained and/or has met the
assessment and competence criteria established for the higher grade. Such re-classification will only be made
where the employee is trained and/or is capable of performing the relevant duties of the higher grade to the
required standard and continues to maintain that standard.
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The assessment of employees will be carried out by an officer nominated by the Company and will normally be
either the site Superintendent, his/her delegate and/or may be an employee suitably qualified in that calling.
The reclassification procedure set out in Clause 5.3 will otherwise apply.
ENGINEERING MAINTENANCE CLASSIFICATIONS
Engineering maintenance employees will be selected and classified in the grade for which they are engaged to
work.
Employees will be classified according to their competence to perform the wide variety of tasks required by the
Company for the work to be undertaken.
The demonstration of competence will be the primary determinant of an employee’s classification.
The reclassification procedure set out in Clause 5.3 will otherwise apply.
RECLASSIFICATION TO A HIGHER GRADE
Promotion to a higher grade must be recommended by the employee’s immediate supervisor.
This recommendation will be based on the observed performance of the employee competently carrying out all
primary and incidental duties required to effectively operate in the relevant function according to the classification
structure.
Subject to the foregoing the following method of reclassification will be used —
5.3.1
At such time as an employee believes he/she can competently perform the duties at the standard
required, in operating an area of plant, etc, a request (preferably written) to be assessed may be lodged
with the Employee Relations Department with the relevant Site Superintendent.
In the case of engineering maintenance employees, assessment will occur at TAFE or by some other
accredited training provider.
5.3.2
The non-maintenance employees must pass the appropriate section written/oral and practical
assessments to prove their competency, as per the Process Operator Training Programme.
5.3.3
All employees must satisfactorily demonstrate operational competence in his operational area, in a
practical test situation or via on-the-job performance, and a high level of ability to work safely.
5.3.4
Promotion to the top grade in a stream may be subject to an interview and assessment by a
Superintendent according to the non-technical skills required for the Grade.
5.3.5
While demonstrated competence will remain as the primary determinant for classification purposes, it
is anticipated that employees in process operations will require between 20 and 40 shifts of on the
job experience before adequate operational competence is achieved.
PROCESS OPERATORS - INTERNAL TRANSFERS
It is recognised that different mineral processing plants in the KCGM operations vary with regard to technology
and operating practice and therefore the skills required by employees. Where inter-plant transfers occur a
transitional training period is thus required including Safety induction. To this end the following procedure
applies—
5.4.1
An employee transferring between processing plants, but within the same classification group, for
example Plant A to Plant B, will retain his/her current classification initially for a period of 3 months.
5.4.2
Prior to being transferred, the employee will be advised of the training programme he/she will
undergo to achieve operational competence in the new work area. The employee’s immediate
supervisor will organise and implement the training programme within the three month period.
5.4.3
An employee who does not achieve the required standard of pass in the examination at the conclusion
of the training programme referred to in paragraph (ii) above may on the recommendation of the
trainer or the testing officer and at the discretion of the Company be provided with appropriate
retraining.
5.4.4
Where employee referred to in paragraph (iii) above is undergoing retraining he/she will be
reclassified to the next lower classification grade until the required level of competence is achieved.
5.4.5
The reclassification procedure, set out in Clause 5.3 will otherwise apply.
CLASSIFICATION AND SKILLS MAINTENANCE
It is recognised that skills and performance are subject to deterioration over time due to lack of use and other
factors. The following practice is aimed at maintaining competent performance.
Skill maintenance is acknowledged as a mutual responsibility for both the Company and employees to avoid
skill erosion.
5.5.1
To optimise the benefits from skills training, it is desirable that employees be given the opportunity to
put acquired skills into practice on related activities.
5.5.2
Each employee will be rostered to perform work related to the activities in which he/she has been
assessed as competent. This is a necessary pre-requisite to the retention of skill levels.
5.5.3
An employee who has not had work experience on activities in which he/she is qualified for a period
exceeding six months may seek, or may be required by the Company to undertake, relevant refresher
training in one or more of the module components which make up the training programme or
supervised experience in respect of that activity.
5.5.4
An employee who refuses to undergo refresher training or to perform work required for the purpose
of skills retention may be reclassified to a lower classification grade.
5.5.5
The employee may undergo an on-the-job practical assessment to establish his competence and
whether specific module and/or on the job retraining is required.
5.5.6
Where the employee is unable to pass the practical on-the-job test and is undergoing remedial training
he may be reclassified to a lower classification grade until he is able to be passed out on the specific
training module(s) and is able to demonstrate operational competence in carrying out the work of the
grade from which he was reclassified.
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5.5.7

The rostering and allocation of work to employees will have regard for the following criteria —
5.5.7.1
the most effective utilisation of available skilled manpower resources;
5.5.7.2
effective utilisation of each employee on any of the activities in which he is
competent;
5.5.7.3
progression opportunity from one level to another;
5.5.7.4
equitable allocation of work between employees of similar task attainment;
5.5.7.5
planning to allow acquisition of additional skills by training;
5.5.7.6
the need to ensure exposure to work activity related to all of the skills held by an
employee for the specific purpose of skill retention.
5.6
CLASSIFICATION GRIEVANCES
Any grievances arising from classification will be handled by the relevant Training Committee. If not resolved at the local
level, it will be referred to the Employee Relations Superintendent in conjunction with the relevant union for resolution with
the company.
Appendix 2
Manning After December
The roster chosen for the phase 2 post 11 December is as follows—
• 5 day week
• 10 hour days
• 2 crews - week of days followed by a week of nights
There are several reasons for the use of this roster. It was considered that with the small crew numbers and the closure issues a
10 hour day was the optimum for continuing the high safety standards set pre closure. Inherently linked to maintaining the high
safety standards is the morale of the workforce, which would be negatively impacted upon if the 12 hour days were continued.
In addition, the mine reserves and planned cost structure cannot support continuing of the current roster. Current production levels
could not be achieved mining reserves remaining, thus a lower target has been set and the manning, equipment and cost levels
worked out from the target production.
Shift Hours
Mining
Day Shift
7.30am to 5.30pm
Night Shift
5.30pm to 3.30am
Maintenance
Day Shift
7.00am to 5.00pm
Night
Shift
5.00pm to 3.00am
Crib Breaks
Day Shift
12.00 Noon to 12.20pm
Night Shift10.00pm to 10.20pm
We propose a flat rate for ease of calculating pays as calculated below—
Forecast manning levels whilst mining red dirt
Current
Piece Work
Base Rate
Rate (06/08)
Total
6
29.02
3.47
Total
6
26.11
3.13
Total
2
26.37
3.20
Total
2
28.82
4.05
Total
3
18.94
6.27
Total
19
Total
1
23.40
2.5
Total
4
22.40
2.5
1
23.40
2.5
Total
6

32.49
29.24
29.57
32.87
25.21

Proposed
Flat Rate
32.50
29.25
29.60
32.90
27.50

25.90
24.90
24.90

28.50
27.50
28.50

Forecast manning levels whilst salvage only (1x10hr shift)
Service Crew 3
Per Crew
Total
3
18.94
6.27
25.21
All redundancies will be calculated on the August 20th 2001 rate.

27.50

Loader Operators
Truck Operators
Popperman
Stope C/Up
Service Crew
Mining
Leading Hand C7
Fitters C8
Electrician C8
Maintenance

3
3
1
1
3
1
2
1

Per Crew
Per Crew
Per Crew
Per Crew

Per Crew

Total
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PUBLIC SERVICE ARBITRATOR—Awards/Agreements—
Variation of—
2003 WAIRC 07621
CLERKS (PUBLIC AUTHORITIES) AWARD 1987
No. PSAA 7A of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
WESTERN AUSTRALIAN EGG MARKETING BOARD AND OTHERS, APPLICANTS

PARTIES

v.
AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, RESPONDENT
CORAM

COMMISSIONER P E SCOTT

DATE OF ORDER

TUESDAY, 4 FEBRUARY 2003

FILE NO.

P 53 OF 2002

CITATION NO.
2003 WAIRC 07621
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr R de Blank on behalf of the applicant and Mr P Hartley on behalf of the respondent, and by consent, the Public
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Clerks (Public Authorities) Award 1987 (No. PSAA 7A of 1987) be varied in accordance with the following
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 3rd
day of February 2003.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.
_________

1.
(1)

SCHEDULE
Schedule A – Salaried and Salary Ranges: Delete this schedule and insert the following in lieu thereof—
Annual salaries applicable to officers covered by this Award.
Level

Salary
Per Annum
$

Arbitrated Safety Net
Adjustment
$

Total Salary
Per Annum
$

10445
12207
14238
16481
18507
20331
20983
21634
22281
22932
23583
24332
24850
25616

2839.00
3317.00
3870.00
4481.00
5032.00
5528.00
5528.00
5528.00
5633.00
5633.00
5633.00
5529.00
5529.00
5529.00

13284.00
15524.00
18108.00
20962.00
23539.00
25859.00
26511.00
27162.00
27914.00
28565.00
29216.00
29861.00
30379.00
31145.00

26533
27236
27975
28756
29573

5529.00
5529.00
5529.00
5529.00
5529.00

32062.00
32766.00
33504.00
34285.00
35102.00

LEVEL 1
Under 17 years
17 years
18 years
19 years
20 years
1.1
1.2
1.3
1.4
1.5
1.6
1.7
1.8
1.9
LEVEL 2
2.1
2.2
2.3
2.4
2.5
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Salary
Per Annum
$

Arbitrated Safety Net
Adjustment
$

Total Salary
Per Annum
$

LEVEL 3
3.1
3.2
3.3
3.4

30696
31571
32473
33399

5529.00
5529.00
5529.00
5529.00

36225.00
37100.00
38002.00
38928.00

LEVEL 4
4.1
4.2
4.3

34669
35664
36688

5529.00
5424.00
5424.00

40198.00
41088.00
42112.00

LEVEL 5
5.1
5.2
5.3
5.4

38660
39993
41378
43597

5424.00
5424.00
5424.00
5424.00

44084.00
45417.00
46802.00
49021.00

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
New salary rates resulting from State Wage Case decisions are calculated for those officers under the age of 21 years
employed at Level 1 by dividing the current junior total annual salary by the current Level 1.1 total annual salary and
multiplying the result by the new Level 1.1 total annual salary which includes the State Wage Case increase. The
following formula is to be applied—
Current junior rate
Current Level 1.1 rate

x

New Level 1.1 rate

=

New Junior rate

____________________
2003 WAIRC 07656
DAMPIER PORT AUTHORITY PORT OFFICERS AWARD 1989
No. PSA A2 of 1988
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN MARITIME OFFICERS UNION, APPLICANT
v.
DAMPIER PORT AUTHORITY, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
MONDAY, 10 FEBRUARY 2003
FILE NO/S.
APPLICATION 1556 OF 2002
CITATION NO.
2003 WAIRC 07656
_________________________________________________________________________________________________________
Result
Variation of Award
Representation
Applicant
Mr B M George
Respondent
No appearance on behalf of the respondent
_________________________________________________________________________________________________________
Order
HAVING heard Mr B M George on behalf of the applicant and there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the Dampier Port Authority Port Officers Award 1989 be varied in accordance with the following schedule and that
such variation shall have effect from 6 February 2003.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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SCHEDULE
Clause 5 – Definitions: Delete the definition of “Union” from this clause and insert the following in lieu
thereof—
“Union” means the Australian Maritime Officers Union, Western Area Union of Employees.
____________________

2003 WAIRC 07571
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS
AWARD 1989
No. PSA A3 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE COMMISSIONER OF MAIN ROADS WESTERN AUSTRALIA AND OTHERS,
APPLICANTS
v.
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
THURSDAY, 30 JANUARY 2003
FILE NO.
P 57 OF 2002
CITATION NO.
2003 WAIRC 07571
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms K Morgan on behalf of the applicants and Mr M Sims on behalf of the respondent, and by consent, the Public
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No. PSAA 3 of 1989) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on and from the 21st day of January 2003.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.
_________

1.

2.
(1)

(2)
(3)
(4)

SCHEDULE
Clause 6 – Definitions: Delete the definition of “part-time employment” of this clause and insert the following in
lieu thereof—
“part time employment” means regular and continuing employment of less than 37.5 hours per week.
Clause 9 – Part Time Employment: Delete this clause and insert the following in lieu thereof—
(a)
Each permanent part-time arrangement shall be confirmed by the employer in writing and should include the
following specifications—
(i)
the agreed period of the arrangement; and
(ii)
the hours to be worked daily and weekly by the officer, including starting and finishing times, which
shall hereinafter be referred to as “ordinary working hours”.
(b)
The employer shall give an officer one (1) month’s notice of any proposed variation to that officer’s ordinary
working hours, provided that the employer shall not vary the officer’s total weekly hours of duty without the
officer’s prior written consent, a copy of which shall be forwarded to the Association.
(c)
Notwithstanding paragraph (b) of this subclause whenever agreement in writing is reached for a temporary
variation to an officer’s ordinary working hours—
(i)
Time worked up to 7½ hours on any day is not to be regarded as overtime but an extension of the
contract hours for that day and should be paid at the normal rate of pay.
(ii)
Additional days worked, up to a total of five days per week, are also regarded as an extension of the
contract and should be paid at the normal rate of pay.
The provisions of Clause 18. - Overtime of this Award shall apply to all time worked outside the ordinary working hours
prescribed by paragraph (b) of subclause (1) of this clause unless an arrangement pursuant to paragraph (c) of subclause
(1) of this clause is in place.
Nothing in this clause prevents the employer and the employee agreeing to other such arrangements as is approved by the
employer, in accordance with subclause (16)(4) of this Award.
(a)
An officer who is employed on a part-time basis shall be paid a proportion of the appropriate full-time salary
dependent upon time worked. The salary shall be calculated in accordance with the following formula—
Hours Worked Per Fortnight
X
Full-time Fortnightly Salary
75
1
(b)
An officer shall be entitled to annual increments as prescribed in Clause 12. - Annual Increments of this Award.
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Officers are entitled to the holidays prescribed in Clause 20. - Public Holidays without variation of the officer’s
fortnightly salary provided the holidays occur on a day which is normally worked.
(a)
An officer shall be granted leave in accordance with Clause 19. - Annual Leave of this award. Payment to an
officer proceeding on annual leave shall be calculated having regard for any variations to the officer’s ordinary
working hours during the accrual period. Payment in such instances shall be calculated as follows—
(i)
Where accrued annual leave only is being taken, the ordinary hours worked by the officer over the
accrual period shall be averaged to achieve the average hours worked per fortnight. This average is
then applied to the following formula to achieve an average fortnightly rate of pay—
average fortnightly hours worked
75

X

appropriately fortnightly salary
1

(ii)

(7)

(8)

(9)
(10)

Subject to paragraph (iv) of this subclause, annual leave taken entirely in advance shall be paid
according to the salary the officer would have received had the officer not proceeded on leave.
(iii)
Subject to paragraph (iv) of this subclause, annual leave which combines both accrued and leave taken
in advance, shall be calculated as follows—
·
the accrued portion of leave shall be paid at the rate achieved by averaging the hours worked
during the accrual period; and
·
the portion of leave which is being taken in advance shall be paid according to the salary the
officer would have received had the officer not proceeded on leave.
(iv)
Payment for annual leave taken in advance pursuant to paragraph (ii) and (iii) of this subclause, shall
be subject to financial reconciliation either at the end of the calendar year or when the officer ceases
employment to take account of any variations in the hours worked by the officer subsequent to the
officer proceeding on annual leave. This may require further payment by the Employer to the officer,
or repayment by the officer to the Department. In all instances the reconciliation should be based on
the appropriate fortnightly salary at the time the leave was taken.
An officer taking annual leave in advance shall be advised of the requirements of this section prior to
the officer proceeding on such leave.
(b)
Part-time officers are entitled to travel concessions pursuant to subclause (7) of Clause 19. - Annual Leave on a
pro-rata basis according to the usual number of hours worked per week.
Travelling time shall be calculated on a pro-rata basis according to the number of hours normally worked.
Credits provided in Clause 22. - Sick Leave shall accrue to the officer provided that where an officer is employed for less
than 75 hours per fortnight, the credits shall be pro rated according to the number of hours worked each fortnight.
Payment made for sick leave granted in respect of part-time service shall be calculated in accordance with the formula set
out in paragraph (a) of subclause (3) of this clause.
An officer shall proceed on long service leave for 13 weeks after seven year’s permanent part-time or ten years temporary
part-time service. Payment made for long service leave granted to an officer in respect of such part-time service shall be
adjusted according to the hours worked by the officer during that part-time service, subject to the following—
(a)
If an officer consistently worked on a part-time basis for a regular number of hours during the whole of the
officer’s qualifying service, the officer shall continue to be paid the salary determined on that basis during the
long service leave.
(b)
If an officer has worked a varying number of weekly hours during the period of qualifying service, the payment
for long service leave granted in respect of part-time service should be calculated on a salary which bears to the
full-time salary of the position occupied by the officer when taking leave the same proportion that the hours
worked when employed part-time bears to the normal weekly hours of a full-time officer.
Subject to Clauses 28. - Trade Union Training Leave and 29. - Leave for Training with the Defence Force Reserves, of
this Award, part-time officers shall receive the same entitlement as full-time officers, but payment shall only be made for
those hours that would normally have been worked but for the leave.
Subject to Clause 26. - Short Leave, of this award, part-time officers are eligible for short leave on a pro-rata basis
calculated in accordance with the following formula—
Hours Worked Per Fortnight
75

(11)
(12)

(13)

X

22.5 Hours
1

Subject to Clause 25. - Study Leave, of this award, part-time officers are entitled to study leave on the same basis as fulltime officers.
(a)
Where a full-time officer is permitted, at their initiative, to work part-time for a specified period no greater than
12 months, that officer has a right, upon written application to revert to full-time hours in that position, or a
position of equal classification, as soon as is deemed practicable by the employer, but no later than the expiry of
the agreed period.
(b)
A full-time officer who is permitted at their initiative to work part-time for an unspecified period may apply to
revert to full-time hours in that position but only as soon as deemed practicable by the employer.
This should not prevent the transfer of said officer to another full-time position at a classification
commensurable to that of their previous full-time position.
(c)
A part-time officer who was previously a full-time officer within the organisation who occupies a part-time
office which was the initiative of the employer and who desires to revert to full-time employment will be
required to seek promotion or transfer to a full-time position by—
(i)
application for advertised vacancies; and/or
(ii)
by notification in writing to the employer of their desire to revert to full-time employment.
The number or proportion of part-time officers employed in public authorities shall not exceed any number or proportion
that may be agreed in writing between the Civil Service Association and the Authority.
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Clause 25 – Study Leave: Delete this clause and insert the following in lieu thereof—
Conditions for Granting Time Off
An officer may be granted time off with pay for study purposes at the discretion of the employer.
Part-time officers are entitled to study leave on the same basis as full time officers.
Time off with pay may be granted up to a maximum of five hours per week including travelling time, where subjects of
approved courses are available during normal working hours, or where approved study by correspondence is undertaken.
(d)
Officers who are obliged to attend educational institutions for compulsory block sessions, may be granted time
off with pay including travelling time up to the maximum annual amount allowed in subclause (1)(c) of this
clause.
(e)
Officers shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved
course of study.
(f)
In every case the approval of time off to attend lectures and tutorials will be subject to—
(i)
agency convenience;
(ii)
the course being undertaken on a part-time basis;
(iii)
officers undertaking an acceptable formal study load in their own time;
(iv)
officers making satisfactory progress with their studies;
(v)
the course being of value to the agency; and
(vi)
the employer’s discretion when the course is only relevant to the officer’s career in the Service and
being of value to the State.
(g)
A service agreement or bond will not be required.
Payment of Fees
(a)
Agencies are to meet the payment of higher education administrative charges for cadets and trainees who, as a
condition of their employment, are required to undertake studies at a University or College of Advanced
Education. Officers who of their own volition attend such institutions to gain higher qualifications will be
responsible for the payment of fees.
(b)
This assistance does not include the cost of text books or Guild and Society fees.
(c)
An officer who is required to repeat a full academic year of the course will be responsible for payment of the
higher education fees for that particular year.
Approved Courses
(a)
(i)
First degree or associate diploma courses at a University within the state of Western Australia.
(ii)
First degree or associate diploma courses at a college of advanced education.
(iii)
Diploma courses at Technical and Further Education (TAFE).
(iv)
Two year full time Certificate courses at TAFE.
(v)
Courses recognised by the National Authority for the Accreditation of Translators and Interpreters
(NAATI) in a language relevant to the needs of the Public Sector.
(b)
Except as outlined in subclause (3)(d) of this clause, officers are not eligible for study assistance if they already
possess one of the qualifications specified in subclause (3)(a)(i) and 3(a)(ii) of this clause.
(c)
An officer who has completed a Diploma through TAFE is eligible for study assistance to undertake a degree
course at a university within the state of Western Australia or a college of advanced education. An officer who
has completed a two year full time Certificate through TAFE is eligible for study assistance to undertake a
Diploma course specified in subclause (3)(a)(iii) or a degree or associate diploma course specified in subclause
(3)(a)(i) or (3)(a)(ii) of this clause.
(d)
Assistance towards additional qualifications including second or higher degrees may be granted in special cases,
at the discretion of the employer.
(a)
An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition
with at least half of the total formal study commitment being undertaken in the officer’s own time, except in
special cases such as where the officer is in the final year of study and requires less time to complete the course,
or the officer is undertaking the recommended part-time year or stage and this does not entail five hours formal
study.
(b)
A first degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma
towards a higher post graduate qualification.
(c)
In cases where officers are studying subjects which require fortnightly classes the weekly study load should be
calculated by averaging over two weeks the total fortnightly commitment.
(d)
In agencies which are operating on flexi-time, time spent attending or travelling to or from formal classes for
approved courses between 8.15 am and 4.30 pm, less the usual lunch break, and for which “time off” would
usually be granted, is to be counted as credit time for the purpose of calculating total hours worked per week.
(e)
Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel
home from such classes, compared with the time usually taken to travel home from the officer’s normal place of
work.
(f)
An officer shall not be granted more than 5 hours time off with pay per week except in exceptional
circumstances where the employer may decide otherwise.
(g)
Time off with pay for those who have failed a unit or units may be considered for one repeat year only.
Subject to the provisions of subclause (6) of this clause, the employer may grant an officer full time study leave with pay
to undertake—
(a)
post graduate degree studies at Australian or overseas tertiary education institutions; or
(b)
study tours involving observations and/or investigations; or
(c)
a combination of post graduate studies and study tour.
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Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the
following conditions are met—
(a)
The course or a similar course is not available locally. Where the course of study is available locally,
applications are to be considered in accordance with the provisions of subclause (1) to (5) of this clause and the
Leave Without Pay provisions of this Award.
(b)
It must be a highly specialised course with direct relevance to the officer’s profession.
(c)
It must be highly relevant to the department’s corporate strategies and goals.
(d)
The expertise or specialisation offered by the course of study should not already be available through other
officers employed within the department.
(e)
If the applicant was previously granted study leave, studies must have been successfully completed at that time.
Where an officer is still under a bond, this does not preclude approval being granted to take further study leave
if all the necessary criteria are met.
(f)
A fixed term contract officer may not be granted study leave with pay for any period beyond that officer’s
approved period of engagement.
Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory
performance.
Where an outside award is granted and the studies to be undertaken are considered highly desirable by an agency,
financial assistance to the extent of the difference between the officer’s normal salary and the value of the Award may be
considered. Where no outside award is granted and where a request meets all the necessary criteria then part or full
payment of salary may be approved at the discretion of the employer.
The employer supports recipients of coveted awards and fellowships by providing study leave with pay. Recipients
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, accommodation
or a contribution towards accommodation.
Where recipients are in receipt of a living allowance, this amount should be deducted from the officer’s salary for that
period.
Where the employer approves full time study leave with pay the actual salary contribution forms part of the agency’s
approved average staffing level funding allocation. Employers should bear this in mind if considering temporary relief.
Where study leave with pay is approved and the employer also supports the payment of transit costs and/or an
accommodation allowance, the employer will gain approval for the transit and accommodation costs as required.
Where officers travelling overseas at their own expense wish to participate in a study tour or convention whilst on tour,
study leave with pay may be approved by the employer together with some local transit and accommodation expenses
providing it meets the requirements of subclause (6) of this clause. Each case is to be considered on its merits.
The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges
and conditions of service prescribed for officers under this Award.

____________________
2003 WAIRC 07566
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS
AWARD 1989
No. PSA A3 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE COMMISSIONER FOR MAIN ROADS AND OTHERS, APPLICANTS
v.
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
THURSDAY, 30 JANUARY 2003
FILE NO.
P 61 OF 2002
CITATION NO.
2003 WAIRC 07566
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms K Morgan on behalf of the applicants and Mr M Sims on behalf of the respondent, and by consent, the Public
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No. PSAA 3 of 1989) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on and from the 21st day of January 2003.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.
_________
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SCHEDULE
Clause 18 – Overtime: Delete subclause (3)(e) of this clause and insert the following in lieu thereof—
(e)
No claim for payment of overtime or time off in lieu under the provisions of this clause shall be allowed in
respect of any day on which the additional time worked amounts to 30 minutes or less.
____________________

2003 WAIRC 07572
PUBLIC SERVICE AWARD 1992
No. PSA A4 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE COMMISSIONER FOR ABORIGINAL PLANNING, DEPARTMENT OF INDIGENOUS
AFFAIRS AND OTHERS, APPLICANTS
v.
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
THURSDAY, 30 JANUARY 2003
FILE NO.
P 58 OF 2002
CITATION NO.
2003 WAIRC 07572
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Ms K Morgan on behalf of the applicants and Mr M Sims on behalf of the respondent, and by consent, the Public
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Public Service Award 1992 (No. PSAA 4 of 1989) be varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the first pay period commencing on and from the 21st day of January
2003.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.
_________

1.

2.
(1)

SCHEDULE
Clause 9 – Part Time Employment:
A.
Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(a)
Permanent part-time employment is defined as regular and continuing employment of less than 37.5 hours per
week.
B.
Immediately following subclause (3)(d)(iii) and before subclause (4) of this clause insert a new subclause
(3)(e) as follows—
(e)
Nothing in this clause prevents the employer and the employee agreeing to other such arrangements as is
approved by the employer, in accordance with subclause (16)(2) of this Award.
Clause 25 – Study Leave: Delete this clause and insert the following in lieu thereof—
Conditions for Granting Time Off
(a)
An officer may be granted time off with pay for study purposes at the discretion of the employer.
(b)
Part-time officers are entitled to study leave on the same basis as full time officers.
(c)
Time off with pay may be granted up to a maximum of five hours per week including travelling time, where
subjects of approved courses are available during normal working hours, or where approved study by
correspondence is undertaken.
(d)
Officers who are obliged to attend educational institutions for compulsory block sessions, may be granted time
off with pay including travelling time up to the maximum annual amount allowed in subclause (1)(c) of this
clause.
(e)
Officers shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved
course of study.
(f)
In every case the approval of time off to attend lectures and tutorials will be subject to—
(i)
agency convenience;
(ii)
the course being undertaken on a part-time basis;
(iii)
officers undertaking an acceptable formal study load in their own time;
(iv)
officers making satisfactory progress with their studies;
(v)
the course being of value to the agency; and
(vi)
the employer’s discretion when the course is only relevant to the officer’s career in the Service and
being of value to the State.
(g)
A service agreement or bond will not be required.
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Payment of Fees
(a)
Agencies are to meet the payment of higher education administrative charges for cadets and trainees who, as a
condition of their employment, are required to undertake studies at a University or College of Advanced
Education. Officers who of their own volition attend such institutions to gain higher qualifications will be
responsible for the payment of fees.
(b)
This assistance does not include the cost of text books or Guild and Society fees.
(c)
An officer who is required to repeat a full academic year of the course will be responsible for payment of the
higher education fees for that particular year.
Approved Courses
(a)
(i)
First degree or associate diploma courses at a University within the state of Western Australia.
(ii)
First degree or associate diploma courses at a college of advanced education.
(iii)
Diploma courses at Technical and Further Education (TAFE).
(iv)
Two year full time Certificate courses at TAFE.
(v)
Courses recognised by the National Authority for the Accreditation of Translators and Interpreters
(NAATI) in a language relevant to the needs of the Public Sector.
(b)
Except as outlined in subclause (3)(d) of this clause, officers are not eligible for study assistance if they already
possess one of the qualifications specified in subclause (3)(a)(i) and 3(a)(ii) of this clause.
(c)
An officer who has completed a Diploma through TAFE is eligible for study assistance to undertake a degree
course at a university within the state of Western Australia or a college of advanced education. An officer who
has completed a two year full time Certificate through TAFE is eligible for study assistance to undertake a
Diploma course specified in subclause (3)(a)(iii) or a degree or associate diploma course specified in subclause
(3)(a)(i) or (3)(a)(ii) of this clause.
(d)
Assistance towards additional qualifications including second or higher degrees may be granted in special
cases, at the discretion of the employer.
(a)
An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition
with at least half of the total formal study commitment being undertaken in the officer’s own time, except in
special cases such as where the officer is in the final year of study and requires less time to complete the course,
or the officer is undertaking the recommended part-time year or stage and this does not entail five hours formal
study.
(b)
A first degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma
towards a higher post graduate qualification.
(c)
In cases where officers are studying subjects which require fortnightly classes the weekly study load should be
calculated by averaging over two weeks the total fortnightly commitment.
(d)
In agencies which are operating on flexi-time, time spent attending or travelling to or from formal classes for
approved courses between 8.15 am and 4.30 pm, less the usual lunch break, and for which “time off” would
usually be granted, is to be counted as credit time for the purpose of calculating total hours worked per week.
(e)
Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel
home from such classes, compared with the time usually taken to travel home from the officer’s normal place
of work.
(f)
An officer shall not be granted more than 5 hours time off with pay per week except in exceptional
circumstances where the employer may decide otherwise.
(g)
Time off with pay for those who have failed a unit or units may be considered for one repeat year only.
Subject to the provisions of subclause (6) of this clause, the employer may grant an officer full time study leave with pay
to undertake—
(a)
post graduate degree studies at Australian or overseas tertiary education institutions; or
(b)
study tours involving observations and/or investigations; or
(c)
a combination of post graduate studies and study tour.
Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the
following conditions are met—
(a)
The course or a similar course is not available locally. Where the course of study is available locally,
applications are to be considered in accordance with the provisions of subclause (1) to (5) of this clause and the
Leave Without Pay provisions of this Award.
(b)
It must be a highly specialised course with direct relevance to the officer’s profession.
(c)
It must be highly relevant to the agency’s corporate strategies and goals.
(d)
The expertise or specialisation offered by the course of study should not already be available through other
officers employed within the agency.
(e)
If the applicant was previously granted study leave, studies must have been successfully completed at that time.
Where an officer is still under a bond, this does not preclude approval being granted to take further study leave
if all the necessary criteria are met.
(f)
A fixed term contract officer may not be granted study leave with pay for any period beyond that officer’s
approved period of engagement.
Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory
performance.
Where an outside award is granted and the studies to be undertaken are considered highly desirable by an employer,
financial assistance to the extent of the difference between the officer’s normal salary and the value of the award may be
considered. Where no outside award is granted and where a request meets all the necessary criteria then part or full
payment of salary may be approved at the discretion of the employer.
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The employer supports recipients of coveted awards and fellowships by providing study leave with pay. Recipients
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books,
accommodation or a contribution towards accommodation.
Where recipients are in receipt of a living allowance, this amount should be deducted from the officer’s salary for that
period.
Where the employer approves full time study leave with pay the actual salary contribution forms part of the agency’s
approved average staffing level funding allocation. Employers should bear this in mind if considering temporary relief.
Where study leave with pay is approved and the employer also supports the payment of transit costs and/or an
accommodation allowance, the employer will gain approval for the transit and accommodation costs as required.
Where officers travelling overseas at their own expense wish to participate in a study tour or convention whilst on tour,
study leave with pay may be approved by the employer together with some local transit and accommodation expenses
providing it meets the requirements of subclause (6) of this clause. Each case is to be considered on its merits.
The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges
and conditions of service prescribed for officers under this Award.

AWARDS/AGREEMENTS—Variation of—
2003 WAIRC 07598
BUILDING AND ENGINEERING TRADES (NICKEL MINING AND PROCESSING) AWARD 1968
No. 20 of 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH AND OTHERS, APPLICANTS
v.
WMC RESOURCES LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 3 FEBRUARY 2003
FILE NO.
APPLICATION 1864 OF 2002
CITATION NO.
2003 WAIRC 07598
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
WHEREAS on 31st January 2003 the Commission heard Mr C. Young on behalf of the Applicants and Mr R. Gifford on behalf of
the Respondent who by consent move the Commission to vary the Building and Engineering Trades (Nickel Mining and
Processing) Award 1968; and
WHEREAS the parties requested the Commission to record the following agreement—
(a)
The allowances at Clause 11. – Shift Work, Clause 25. – First Aid, Clause 30. – Special Rates and Provisions,
Clause 44. – Rates of Pay and Classification Definitions and First Schedule – District Allowances of the award have
been adjusted by consent for Arbitrated Safety Net Increases totalling $18.00 arising from the 2002 State Wage
Case decisions. The key classification award rate used was that for an ‘Engineering Employee Grade 3’ prior to the
awarding of 2002 Arbitrated Safety net Increase - $460.40.
(b)
Meal allowances at Clause 8. Overtime (Other Than Continuous Shift Workers) and Clause 9. – Continuous Shift
Workers of the award have been adjusted by consent for movements in CPI from the quarter ending June 2001 up to
and including the quarter ending June 2002. The index used was CPI : Food : Meals out and Take-away Foods.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders by
consent—
THAT the Building and Engineering Trades (Nickel Mining and Processing) Award 1968 be varied in accordance with the
following Schedule and that such variation shall have effect from the first pay period on or after 31 January 2003.
[L.S.]

1.
(6)

_________

(Sgd.) J. F. GREGOR,
Commissioner.

SCHEDULE
Clause 8. – Overtime (Other Than Continuous Shift Employees): Delete subclause (6) of this clause and insert in
lieu the following—
When an employee, without being notified on the previous day, is required to continue working after the usual knock-off
time for more than one hour, such employee shall be provided with a suitable meal by the employer or be paid $6.90 in
lieu thereof.
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2.
(7)

Clause 9. – Continuous Shift Employees: Delete subclause (7) of this clause and insert in lieu the following—
When an employee, without being notified on the previous day, is required to continue working after the usual knock-off
time for more than one hour, such employee shall be provided with a suitable meal by the employer or be paid $6.90 in
lieu thereof.

3.
(2)

Clause 11. – Shift Work: Delete subclause (2) of this clause and insert in lieu the following—
A shift employee shall, in addition to their ordinary rate, be paid per shift of eight hours at the rate of $10.00 when on
afternoon or night shift.
Liberty is reserved to either party to apply to amend this subclause in the event of any variation in shift loadings
generally.

4.
(4)

Clause 25. – First Aid: Delete subclause (4) of this clause and insert in lieu the following—
Any first aid person appointed by the employer to perform first aid duties shall be paid an allowance of $1.30 per shift in
addition to their ordinary rate of pay.

5.
(1)

Clause 30. – Special Rates and Provisions: Delete this clause and insert in lieu the following—
Engineering Trades—
(a)
Height Money - Tradespersons and welders engaged on the surface in the erection, repair and/or maintenance
of steel frame buildings, smoke stacks, bridges or similar structures at a height of 15.5 metres or more above the
nearest horizontal plane shall be paid at the rate of $1.11 per shift extra.
(b)
(i)
Goggles, glasses and gloves or other efficient substitutes therefore shall be available for the personal
use of any employee engaged in welding.
(ii)
Every employee shall sign an acknowledgement on receipt thereof and on leaving employment shall
return same to the employer.
(iii)
During the time the same are on issue to the employee, he/she shall be responsible for any loss or
damage thereto, fair wear and tear attributable to ordinary use excepted.
(iv)
No employee shall lend another employee the goggles, glasses or gloves or substitutes issued to such
first mentioned employee, and if the same are lent, both the lender and the borrower shall be deemed
guilty of wilful misconduct.
(v)
Before goggles, glasses or gloves or any substitutes which have been used by a employee are re-issued
by the employer to another employee, they shall be effectively sterilised.
(c)
Dirt Money—
Employees employed on dirty work or in wet places, shall be paid 24 cents per hour extra.
(d)
Employees in very wet places shall be provided with oilskin coats and rubber boots.
(e)
Heat Money—
(i)
Employees employed for more than one hour in the shade where the artificial temperature is between
46° and 55° Celsius shall be paid 24 cents per hour extra.
(ii)
Employees employed for more than one hour where the artificial temperature exceeds 55° Celsius
shall be paid 28 cents per hour extra. Where work continues for more than two hours in temperatures
exceeding 55° Celsius, employees shall be entitled to twenty minutes’ rest after every two hours,
without deduction of pay.
(f)
Confined Space—
Employees employed in confined spaces as hereinafter defined, shall be paid 30 cents per hours extra.
“Confined space” means a working space the dimensions of which necessitate a employee working
continuously in a stooped or otherwise cramped position, or without proper ventilation or where confinement
within a limited space is productive of unusual discomfort.
(g)
Fumes—
Employees engaged on repair work to the roasters, under circumstances subjecting them to serious
inconvenience from fumes, shall be entitled to payment of 29 cents per hour extra, with a minimum of 32 cents
while so engaged.
(h)
Explosive Powered Tools—
A employee required to use an explosive powered tool shall be paid 14 cents per hour extra.
(i)
Special Rates Not Cumulative—
Where more than one of the disabilities entitling a employee to extra rates exists on the same job, the employer
shall be bound to pay only one rate, namely - the highest for the disabilities so prevailing. Provided that this
subclause shall not apply to Confined Space, Dirt Money, Height Money, or Heat Money, the rates for which
are cumulative.
(j)
An Electrician - Special Class, an Electrical Fitter and/or Armature Winder or an Electrical Installer who holds
and in the course of their employment may be required to use a current “A” grade or “B” grade licence issued
pursuant to the relevant regulation in force on the 28th day of February, 1978 under the Electricity Act,
1945 shall be paid an allowance of $15.21 per week.
Building Trades—
(a)
Wet and Dusty Places—
A employee employed in places where the atmosphere is excessively dust laden or where water is continuously
dripping so that the clothing or feet become wet shall be paid 28 cents per hour in addition to the prescribed
rate.
(b)
Excessively Dirty Work—
A employee employed on excessively dirty work which is likely to render the employee or his/her clothes dirtier
than on the normal run of work shall be paid 26 cents per hour in addition to the prescribed rate, but with a
minimum payment as for four hours in any one day.

(2)
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Winder Drums and Head Frame Wheels—
A employee engaged in work on winder drums or head frame wheels shall be paid 28 cents per hour in addition
to the prescribed rate, but with a minimum payment as for four hours in any one day.
S.O.2. Towers—
A employee engaged on repair work to S.O.2 Towers shall be paid 28 cents per hour in addition to the
prescribed rate, but with a minimum payment as for four hours in any one day.
Boat Type and Swinging Scaffold—
An employee employed on a boat type or swinging scaffold shall be paid 28 cents per hour in addition to the
prescribed rate. “Swinging Scaffold” means any scaffold suspended from the ground and which by reason of the
operations carried out on it or by reason of wind force or vibration is likely to swing or sway. No employer shall
permit an apprentice who has served less than two years of apprenticeship to work on a boat type or swinging
scaffold and no such apprentice shall work on such a scaffold.
Heat Money—
(i)
A employee required to work for more than one hour continuously in the shade in places where the
temperature is raised by artificial means to between 46.1° Celsius and 51.6° Celsius shall be paid
28 cents per hour in addition to the prescribed rate.
(ii)
(aa)
A employee required to work for more than one hour continuously in the shade in places
where the temperature is raised by artificial means to exceed 51.6° Celsius shall be paid
34 cents per hour in addition to the prescribed rate.
(bb)
Where work continues for more than two hours in that temperature employees shall be
entitled to twenty minutes rest every two hours without deduction of pay.
Boiler Flue or Roaster Work—
Where bricklayers are employed for more than one hour inside the gas or water spaces of any boiler, flue or
roaster, then six hours shall constitute a shift’s work, provided that this subclause shall not apply in addition to
the provisions of subclause (f) of this Clause.
Grinding Time—
The employer shall provide sandstone grindstones. Employees shall be allowed to maintain their tool in proper
working condition in working hours.
When an employee who has been employed for five consecutive working days is discharged, he/she shall be
allowed two hours for grinding tools or be paid two hours’ pay in lieu thereof.
(i)
Lead Paint Surfaces—
No surface painted with Lead paint shall be rubbed down or scraped by a dry process.
(ii)
Width of Brushes—
All paint brushes shall not exceed 127mm in width and no kalsomine brush shall be more than 175mm
in width.
(iii)
Meals not to be taken in Paint Shop—
No employee shall be permitted to have a meal in any paint shop or place where paint is stored or
used.
Spray Painting (Painters)—
(i)
Lead paint shall not be applied by a spray to the interior of any building.
(ii)
All employees (including apprentices) applying paint by spraying shall be provided with full overalls
and head covering and respirators by the employer.
(iii)
Where from the nature of the paint or substance used in spraying, a respirator would be of little or no
practical use in preventing the absorption of fumes or materials from substances used by a employee
in spray painting, the employee shall be paid a special allowance of 74 cents per day.
Water and Soap—
Water and soap shall be provided in each shop or on each job by the employer for the use of painters.
Electrical Sanding Machines—
The use of electrical sanding machines for sanding down paint work shall be governed by the following
provisions:(i)
The weight of each such machine shall not exceed 5.9kgs.
(ii)
Every employer operating any such machine shall ensure that each such machine together with all
electrical leads and associated equipment is kept in a safe condition and shall, if requested so to do by
any employee, but not more often than once in any four weeks, cause the same to be inspected by a
licensed electrical employee under the Electricity Act and the Regulations made thereunder.
(iii)
Employers shall provide and supply respirators of a suitable type to each employee and shall maintain
same in an effective and cleanly state at all times. Where respirators are used by more than one
employee, each such respirator shall be sterilised and a new pad inserted after use by each such
employee.
(iv)
Employers shall also provide and supply goggles of a suitable type: Provided that goggles with
celluloid lenses shall not be regarded as suitable.
(v)
All employees shall use such protective equipment when using electrical sanding machines of any
type.
(i)
Carpenters and Joiners—
A secure and weatherproof place shall be provided by the employer where carpenters’ and joiners’
tools may be locked up apart from the employer’s plant and material.
(ii)
Other Employees—
The employer shall, where practicable, provide a place on each job for the safekeeping of the
employees’ tools when not in use.
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Attendants on Ladders—
No employee shall work on a ladder at a height of over 7.6 metres from the ground when such ladder is standing
in any street, way or lane, where traffic is passing to and fro without an assistant on the ground.
(o)
Plumbers on Sewerage Work—
Plumbers employed on work involving the opening up of house drains or waste pipes for the purpose of
cleaning blockages or for any other purpose, or on work involving the cleaning of septic tanks or dry wells,
shall be paid $1.34 per day in addition to the prescribed rate.
(p)
All work made up by plumbers shall be welded by those employees.
(q)
Change Room—
The employer shall provide on each job a proper change room where the employee may change his/her clothes,
and such place shall not be used for any other purpose.
(r)
Boiling Water—
The employer shall provide boiling water on each job for the use of the employees.
(s)
(i)
The employer shall supply a safety helmet for each employee requesting one on any job where,
pursuant to the regulations made under the Construction Safety Act, 1972 a employee is required to
wear such helmet.
(ii)
Any helmet so supplied shall remain the property of the employer and during the time it is on issue,
the employee shall be responsible for any loss or damage thereto, fair wear and tear attributable to
ordinary use excepted.
(t)
Toxic Substances—
(i)
An employee required to use toxic substances or materials of a like nature shall be informed by the
employer of the health hazards involved and instructed in the correct and necessary safeguards which
must be observed in the use of such materials.
(ii)
An employee using such materials will be provided with and shall use all safeguards as are required
by the appropriate Government Authority or in the absence of such requirement such safeguards as are
determined by a competent authority or person chosen by the union and the employer.
(iii)
An employee using toxic substances or materials of a like nature shall be paid 34 cents per hour extra.
Employees working in close proximity to employees so engaged shall be paid 12 cents per hour extra.
(iv)
For the purpose of this subclause all materials which include or require the addition of a catalyst
hardener and reactive additives or two pack catalyst system shall be deemed to be materials of a like
nature.
(u)
Special Rates Not Cumulative—
Where more than one of the disabilities entitling an employee to extra rates exists on the same job, the employer
shall be bound to pay only one rate, namely - the highest so prevailing. Provided that this subclause shall not
apply to excessively dirty work or heat money, the rates for which are cumulative.
Any dispute which may arise between the parties in relation to the application of any of the foregoing special rates and
provisions may be determined by the Board of Reference.
Clause 44. – Rates of Pay and Classification Definitions: Delete subclauses (5) to (8) inclusive of this clause and
insert in lieu the following—
Tool Allowance
(a)
Bricklayers, Carpenters and Joiners, Plumbers or Painters shall be paid the following tool allowance—
$
Bricklayers
1.52
Carpenter and Joiners
2.82
Plumbers
2.11
Painters
0.64
This allowance includes an amount of five cents for the purpose of enabling employees to insure their tools
against loss or damage by theft or fire and shall not be paid where the employer supplies employees with all
necessary tools.
An employee in receipt of a tool allowance shall provide all necessary tools kept in suitable condition for the
performances of the work.
An employee who fails to provide all such tools when required shall be guilty of a breach of this award and
shall not be entitled to the tool allowance prescribed above until they comply with this provision.
(b)
Metal Trades Employees—
Notwithstanding the previous provisions of this clause, a metal tradesperson, including an apprentice, to whom
the employer does not supply all necessary tools, shall be paid an allowance of $10.54 per week.
A “tradesperson”, for the purpose of this clause, shall be deemed to be an employee who is paid an equal rate of
wage or higher than for the classification “Boilermaker”.
Leading Hands
In addition to the appropriate wage prescribed in this clause, a Leading Hand shall be paid—
$
(a)
If placed in charge of not less than 3
and not more than 10 other employees
18.00
(b)
If place in charge of more than 10 and
not more than 20 other employees
27.00
(c)
If place in charge of more than 20
other employees
35.20
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(7)

Disabilities Allowance—
An employee employed outside of his/her shop on construction work shall for the time so employed be paid a disabilities
allowance at the rate of $1.25 per week in addition to the prescribed rate.
(8)
Industry Allowance—
(a)
Each employee shall be paid an allowance of $83.00 per week.
(b)
The allowance recognises, and is in payment for, all aspects of work in the industry, including the location and
nature of individual operations within it.
(c)
The allowance shall be paid in addition to the rate of wage set out in this clause and shall be paid for all
purposes of the award.
7.
First Schedule – District Allowances: Delete this schedule and insert in lieu the following—
Payment shall be paid in accordance with the provision of this schedule so far as applicable.
(1)
In addition to the wages prescribed in Clause 5. - Rates of Wages of this Award, the following allowances shall be paid
for five days per week to employees employed in the districts which are hereinafter respectively described, with the
exception of districts contained therein which are situated within a radius of ten miles of Kalgoorlie, Coolgardie and
Southern Cross, viz:(a)
First District—
Lying south of Kalgoorlie and comprised within lines starting from Kalgoorlie, then W.S.W. to Woolgangie,
thence S.E. to Dundas, thence N.E. to a point ten miles east of Karonie on the Trans-Australia line, and thence
back to Kalgoorlie; at the rate of 65 cents per week extra for those mines within ten miles of the railway and
$1.00 per week for those outside.
(b)
Second District—
Starting from Kalgoorlie W.S.W. to Woolgangie, thence N.N.W. to the intersection of the 120E. meridian with
the 30S parallel of latitude, thence N.E. by E. to Kookynie, thence back to the point ten miles east of Kookynie
on the Trans-Australia line, and thence back to Kalgoorlie; at the rate of 87 cents per week extra for those mines
within ten miles of the railways and $1.12 per week for those outside.
(c)
Third District—
Starting from and including Kookynie, then N. by W. to Kurrajong, thence N.E. to Stone’s Soak, thence S.E. to
and including Burtville, thence S.W. through Pindinnie to Kookynie; at the rate of 87 cents per week extra for
those mines within ten miles of the railways and $1.12 per week for those outside.
(d)
Fourth District—
Surrounding Southern Cross within a radius of thirty miles; for those mines outside a radius of ten miles from
Southern Cross, including Westonia and Bullfinch, at the rate of 32 cents per week.
(e)
Fifth District—
Comprising all mines not specifically defined in the foregoing boundaries but within the area comprised within
the 24th and 26th parallels of latitude; at the rate of $1.50 per week.
(2)
Notwithstanding anything herein contained, the following allowances shall be paid in the districts or mines mentioned
hereunder:Per Week $
Ora Banda and Waverley Districts
0.87
Yalgoo District
0.87
Meekatharra, Mt. Magnet and Cue Districts
1.07
Wiluna District
1.25
Youanmi District
1.25
Cox’s Find Goldmine
1.12
Corduroy Goldmine and mines within ten miles’ radius therefrom
1.50
Lallah Rooke Goldmine, Halley’s Comet Goldmine, Prophecy Goldmine and mines within ten miles’
1.87
radius therefrom
Mayfield District
0.87
Evanston District
1.25
With regard to the Meekatharra, Mt. Magnet, Cue, Yalgoo and Wiluna Districts, an additional allowance at the
rate of 20 cents per week shall be paid to employees employed at mines situated five miles from a Government
railway.
With regard to the Big Bell Goldmine, the Triton Goldmine and Cox’s Find Goldmine, the sum of 20 cents per
week may be deducted from the district allowance which would otherwise be paid.
(3)
In the case of any mine or district within the area to which this Award applies which is not dealt with under the provisions
of this schedule, the Union may apply to the Western Australian Industrial Commission at any time for the purpose of
having an allowance prescribed, upon serving upon the employer concerned fourteen days’ notice thereof prior to the date
of such application the service of such notice shall be made pursuant to the provisions relating thereto prescribed by the
regulations under the Industrial Arbitration Act, 1979.

____________________
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2003 WAIRC 07591
CAN MANUFACTURING (PRODUCTION AND MAINTENANCE – AMALGAMATED INDUSTRIES PTY LTD)
AWARD 1985
No. A4 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH AND ANOTHER, APPLICANTS
v.
WESTCAN (A DIVISION OF AMCOR LTD), RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
FRIDAY, 31 JANUARY 2003
FILE NO.
APPLICATION 1881 OF 2002
CITATION NO.
2003 WAIRC 07591
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr C. Young on behalf of the Applicants and Mr M. Borlase for the Respondent, and by consent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Can Manufacturing (Production and Maintenance – Amalgamated Industries Pty Ltd) Award 1985 be varied in
accordance with the following Schedule and that such variation shall have effect from the first pay period on or after
31 January 2003.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________

1.

(5)

(6)

SCHEDULE
Clause 6. – Rates of Pay—
A.
Delete subclause (4)(a) of this clause and insert in lieu the following—
(a)
Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily
required by that tradesperson or apprentice in the performance of work as a tradesperson or as an
apprentice, the employer shall pay a tool allowance of—
(i)
$11.41 per week to such tradesperson; or
(ii)
in the case of an apprentice a percentage of $11.41, being the wage percentage which is appropriate to
the year of apprenticeship pursuant to subclause (3) hereof,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of work as a tradesperson or as an apprentice.
B.
Delete subclauses (5) and (6) of this clause and insert in lieu the following—
Electrician’s Licence Allowance—
An electrical tradesperson who holds, and in the course of employment may be required to use, a current “A” Grade or
“B” Grade licence issued pursuant to the relevant regulation in force on the 28th day of February 1978 under the
Electricity Act 1945, shall be paid an allowance of $16.36 per week.
Laundry Allowance—
Employees shall receive a laundry allowance of $9.66 per week as reimbursement of their personal outlay for
maintenance and cleaning of work clothing issued by Westcan.
____________________

2003 WAIRC 07597
ENGINEERING AND ENGINE DRIVERS’ (NICKEL SMELTING) AWARD
No. 4 of 1973
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH AND OTHERS, APPLICANTS
v.
WMC RESOURCES LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 3 FEBRUARY 2003
FILE NO.
APPLICATION 1863 OF 2002
CITATION NO.
2003 WAIRC 07597
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
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Order
WHEREAS on 31st January 2003 the Commission heard Mr C. Young on behalf of the Applicants and Mr R. Gifford on behalf of
the Respondent who by consent move the Commission to vary the Engineering and Engine Drivers (Nickel Smelting) Award
No. 4 of 1973; and
WHEREAS the parties requested the Commission to record the following agreement—
(a)
The allowances at Clause 9. – Shift Work, Clause 25. – Special Rates and Provisions and Clause 26. – Rates of Pay
and Classification Definitions of the award have been adjusted by consent for Arbitrated Safety Net Increases
totalling $18.00 arising from the 2002 State Wage Case decisions. The key classification award rate used was that
for an ‘Engineering Employee Grade 4’ prior to the awarding of 2002 Arbitrated Safety net Increase - $451.60.
(b)
Meal allowances at Clause 8. Overtime of the award have been adjusted by consent for movements in CPI from the
quarter ending June 2001 up to and including the quarter ending June 2002. The index used was CPI : Food : Meals
out and Take-away Foods.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders by
consent—
THAT the Engineering and Engine Drivers (Nickel Smelting) Award 1973 be varied in accordance with the following
Schedule and that such variation shall have effect from the first pay period on or after 31 January 2003.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________

1.

2.
(2)
3.
(1)
(2)
(3)
(4)

(5)

(9)

4.
(9)

(10)

SCHEDULE
Clause 8. – Overtime: Delete subclause (3)(c) of this clause and insert in lieu the following—
(c)
Subject to the provisions of paragraph (d) of this subclause, an employee required to work overtime for more
than one hour shall be supplied with a suitable meal by the employer or be paid $6.25 for a meal and if, owing
to the amount of overtime worked, a second or subsequent meal is required, he/she shall be supplied with each
such meal by the employer or be paid $6.25 for each meal so required. Any dispute as to the suitability of meals
supplied shall be determined by a Board of Reference.
Clause 9. – Shift Work: Delete subclause (2) of this clause and insert in lieu the following—
A shift employee, in addition to the ordinary rate, shall be paid $10.10 per shift of eight hours when on afternoon and
night shift.
Clause 25. – Special Rates and Provisions—
A.
Delete subclauses (1) to (5) inclusive of this clause and insert in lieu the following—
Height Money: An employee shall be paid an allowance of $1.14 for each day on which he/she works at a height of
50 feet or more above the nearest horizontal plane.
An employee shall be paid an allowance of 23 cents per hour when engaged on work of an unusually dirty nature, where
clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work done.
Confined Space: An employee shall be paid 31 cents per hour extra when working in “confined space”, which means a
compartment or space the dimensions of which necessitate working in a stooped or otherwise cramped position, or
without proper ventilation.
When employed for more than one hour in the shade, an employee shall be paid—
(a)
(i)
in places where the temperature is raised by artificial means to between 46 and 55 degrees celsius 23 cents per hour extra;
(ii)
in places where the temperature exceeds 55 degrees celsius - 31 cents per hour extra;
(b)
where the work continues for more than one hour in temperatures exceeding 55 degrees celsius, employees shall
also be entitled to 10 minutes rest after each hour’s work without deduction of pay.
Breathing Apparatus: An employee shall be paid 10 cents per hour extra when he/she is required to wear self-contained
breathing apparatus (other than dust masks).
B.
Delete subclause (9) of this clause and insert in lieu the following—
An electrician - special class, an electrical fitter and/or armature winder or an electrical installer who holds and in the
course of employment may be required to use a current “A” or “B” grade licence issued pursuant to the relevant
regulation in force on the 28th day of February 1978 under the Electricity Act 1945, shall be paid an allowance of
$16.68 per week.
Clause 26. – Rates of Pay and Classification Definitions: Delete subclauses (9) and (10)(a) of this clause and insert
in lieu the following—
Tool Allowance—
A tradesperson to whom the employer does not supply all necessary tools shall be paid a tool allowance of $11.60 per
week.
A “tradesperson”, for the purpose of this clause, shall be deemed to be an employee who is paid an equal rate of wage or
higher than the classification “fitter”.
Industry Allowance—
(a)
Each employee shall be paid an allowance of $83.80 per week.

____________________
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2003 WAIRC 07590
RADIO AND TELEVISION EMPLOYEES’ AWARD
NO. R 3 OF 1980
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
HILLS INDUSTRIES LTD, CANBERRA TELEVISION SERVICES, INDOOR AMUSEMENT
GAMES CO. AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
FRIDAY, 31 JANUARY 2003
FILE NO.
APPLICATION 1969 OF 2002
CITATION NO.
2003 WAIRC 07590
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr C. Young on behalf of the Applicant and Mr M. Borlase for the Respondents, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Radio and Television Employees’ Award be varied in accordance with the following Schedule and that such
variation shall have effect from the first pay period on or after 31 January 2003.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________

1.

2.
(2)

(5)

SCHEDULE
Clause 9. - Overtime: Delete subclause (3)(f) of this clause and insert in lieu the following—
(f)
Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more
than two hours shall be supplied with a meal by the employer or be paid $8.65 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required he/she shall be supplied with each such
meal by the employer or be paid $5.85 for each meal so required.
Clause 29. - Wages:
A.
Delete subclause (2) of this clause and insert in lieu the following—
Leading Hands—
In addition to the appropriate total wage prescribed in subclause (1) of this Clause a leading hand shall be paid—
(a)

If placed in charge of not less than three and more than ten other employees

$
20.84

(b)

If placed in charge of more than ten and not more than twenty other employees

31.90

(c)

If placed in charge of more than twenty other employees

41.06

B.
(a)

Delete subclause (5)(a) of this clause and insert in lieu the following—
Where an employer does not provide a Serviceperson, Installer, Assembler or an apprentice with the tools
ordinarily required by that Serviceperson, Installer, Assembler or apprentice in the performance of his/her work
as a Serviceperson, Installer, Assembler or as an apprentice the employer shall pay a tool allowance of:(i)
$11.56 per week to such Serviceperson, Installer or Assembler; or
(ii)
In the case of an apprentice a percentage of $11.56 being the percentage which appears against his/her
year of apprenticeship in subclause (3) of this Clause,
for the purpose of such Serviceperson, Installer, Assembler or apprentice supplying and maintaining tools
ordinarily required in the performance of his/her work as a Serviceperson, Installer, Assembler or apprentice.

____________________
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2003 WAIRC 07679
RANGERS (NATIONAL PARKS) CONSOLIDATED AWARD, 2000
No. A 17 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
DEPARTMENT OF CONSERVATION AND LAND MANAGEMENT, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
TUESDAY, 11 FEBRUARY 2003
FILE NO.
APPLICATION 1849 OF 2002
CITATION NO.
2003 WAIRC 07679
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr G A Wibrow on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Rangers (National Parks) Consolidated Award, 2000 (No. A 17 of 1981) be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 2nd day of December 2002.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
_________

1.
(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)

(9)
(10)

(11)
(12)
(13)
(14)
2.
(5)
3.
(1)

SCHEDULE
Clause 5. – Definitions: Delete this clause and insert the following in lieu thereof—
“Accrued Day Off” means the paid day(s) off accruing to an employee resulting from an entitlement to the 38 hour week
as prescribed in clause 7. - Hours.
“Casual employee” means an employee who is employed by the hour.
“Employees with No Fixed Hours” means those employees who have no fixed hours of work and who are in receipt of the
loading prescribed in paragraph (b) of subclause (1) of clause 17. – Wages of this Award.
“Employer” means the Chief Executive Officer (Executive Director) of the Department of Conservation and Land
Management.
“Mobile Ranger” means a Ranger Grade 1 or Ranger Grade 2, appointed as such under the Conservation and Land
Management Act, who is regularly required to move from park to park, and for that purpose is required to maintain
mobile accommodation.
“Non Rostered Employee” means an employee who works their ordinary hours between Monday and Friday inclusive.
“Ranger Grade 1” means a Ranger appointed under the Conservation and Land Management Act who assists in the
management of a park or group of parks.
“Ranger Grade 2” means a Ranger appointed under the Conservation and Land Management Act who
(a)
has been at the top of the Ranger Grade 1 wage scale for at least 12 months, and
(b)
possesses either a Certificate of National Park Management, or a Conservation and Land Management
Certificate or equivalent qualification, and
(c)
has demonstrated and met the performance levels at Ranger Grade 1.
“Ranger’s Assistant” means an employee engaged in assisting Rangers in their day to day work.
“Rostered Days Off” means for
(a)
Rostered Employees
the two days rostered off per week that an employee has as a result of being a rostered employee.
(b)
Employees with No Fixed Hours
the average over a year of two full days off duty per week.
“Rostered Employee” means an employee who is rostered to work any five of the seven days of the week.
“Senior Ranger Grade 3” means a Ranger who manages a park or group of parks and who has responsibility for the work
and performance of Rangers Grade 1 and/or Grade 2 and/or other employees within his/her area of responsibility.
“Senior Ranger Grade 4” means a Ranger who manages a complex park or group of parks and who has responsibility for
the work and performance of other rangers which may include Senior Ranger(s) Grade 3 and/or other employees within
his/her area of responsibility and who operates above the level required of a Senior Ranger Grade 3.
“Union” means the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch.
Clause 9. – Overtime: Delete subclause (5) of this clause and insert the following in lieu thereof—
In computing overtime each day shall stand alone but when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be deemed to be part of the previous day’s work for the
purpose of this clause.
Clause 14. – Conditions and Allowances: Delete this clause and insert the following in lieu thereof—
The provisions of the Miscellaneous Government Conditions and Allowances Award No. A 4 of 1992 shall apply mutatis
mutandis to all employees covered by this Award.
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(4)

(5)

(6)
4.
(1)
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Subject to the provisions of this Award, the provisions of the Public Service Award 1992 PSA No.4 of 1989 at—
(a)
Clause 30. - Camping Allowance and Schedule C - Camping Allowance; and
(b)
Clause 33. - Diving Allowance, Clause 34. - Flying Allowance and Schedule K – Diving, Flying and Seagoing
Allowance.
as amended from time to time, shall apply mutatis mutandis to employees covered by this Award.
Mobile Rangers shall, in addition to their normal rate of pay, be paid an allowance of $92.35 per week to offset the costs
associated with living in and maintaining a caravan.
This allowance is to be moved year to year to reflect the change in CPI for Perth.
The following conditions shall apply to Rangers Assistants on vermin, plant or noxious weed control who are required to
use a toxic substance.
(a)
The employee shall be informed by the employer of the health hazards involved and instructed in the correct
and necessary safeguards which must be observed in the use of such materials.
(b)
The employee using such materials shall be provided with, and shall use, all safeguards as are required by the
appropriate government authority or, in the absence of such requirement, such safeguards as are defined by a
competent authority or person chosen by the union and the employer.
(c)
The employee using toxic substances or materials of a like nature shall be paid 48 cents per hour extra.
Employees working in close proximity to employees so engaged shall be paid 39 cents per hour extra.
(d)
For the purposes of this subclause toxic substances shall include epoxy based materials and all materials which
include or require the addition of a catalyst hardener and reactive additives or two pack catalyst system shall be
deemed to be materials of a like nature.
(a)
An employer who requires a Rangers Assistant to use a pesticide shall—
(i)
Inform the employee of any known health hazards involved; and
(ii)
Ascertain from the Department of Health and Medical Services whether and, if so, what protective
clothing or equipment should be worn during its use.
(b)
Pending advice from that department the employer may require the pesticide to be used if the employer informs
the employee of any safety precautions specified by the manufacturer of the pesticide and instructs the
employee to follow those precautions.
(c)
The employer shall supply the employee with any protective clothing or equipment required pursuant to
paragraphs (a) and (b) of this subclause and, where necessary, instruct the employee in its use.
(d)
An employee required to wear protective clothing or equipment for the purpose of this subclause shall be paid
48 cents per hour or part thereof while doing so unless the Union and the employer agree that by reason of the
nature of the protective clothing or equipment the employee does not suffer discomfort or inconvenience while
wearing it or, in the event of disagreement, the Western Australian Industrial Relations Commission so
determines.
(e)
An allowance is not payable under this clause if the Department of Health and Medical Services advises the
employer in writing that protective clothing or equipment is not necessary.
Where agreement is reached between the employer and the employee, payment of wages may be made in cash and a
signature of the employee shall be obtained for such cash payment.
Clause 17. – Wages: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(a)
The minimum weekly rate of wage payable to employees covered by this Award shall be as follows in
accordance with the employee’s classification—
$
PER WEEK

ARBITRATED
SAFETY NET
ADJUSTMENTS
$ PER WEEK

TOTAL $
PER WEEK

Ranger’s Assistant
Year 1
Year 2
Year 3
Year 4
Year 5

376.90
389.70
402.20
414.70
427.10

106.00
106.00
106.00
106.00
108.00

482.90
495.70
508.20
520.70
535.10

Ranger Grade 1
Year 1
Year 2
Year 3
Year 4
Year 5

439.60
452.00
466.40
476.30
491.00

108.00
108.00
106.00
106.00
106.00

547.60
560.00
572.40
582.30
597.00

Ranger Grade 2
Year 1
Year 2
Year 3
Year 4
Year 5

508.60
522.10
536.40
551.20
567.00

106.00
106.00
106.00
106.00
106.00

614.60
628.10
642.40
657.20
673.40

Classifications
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$
PER WEEK

ARBITRATED
SAFETY NET
ADJUSTMENTS
$ PER WEEK

TOTAL $
PER WEEK

Senior Ranger Grade 3
Year 1
Year 2
Year 3

588.50
605.20
623.10

108.00
108.00
108.00

694.50
711.20
729.10

Senior Ranger Grade 4
Year 1
Year 2

640.30
662.60

108.00
108.00

746.30
770.60

5.

Clause 19. – Higher Duties: Delete this clause and insert the following in lieu thereof—

(1)

An employee who is directed by the employer to act in a position which is classified higher than the employee’s own
substantive position and who performs the full duties and accepts the full responsibility of the higher position for a
continuous period of five (5) consecutive working days or more, shall, subject to the provisions of this clause, be paid an
allowance equal to the difference between the employee’s own wage and the wage the employee would receive if the
employee was permanently appointed to the position in which the employee is so directed to act.

(2)

Where the full duties of a higher position are temporarily performed by two (2) or more employees they shall each be paid
an allowance as determined by the employer.

(3)

An employee who is directed to act in a higher classified position but who is not required to carry out the full duties of the
position and/or accept the full responsibilities, shall be paid such proportion of the allowance provided for in subclause
(1) of this clause as the duties and responsibilities performed bear to the full duties and responsibilities of the higher
position. Provided that the employee shall be informed, prior to the commencement of acting in the higher classified
position, of the duties to be carried out, the responsibilities to be accepted and the allowance to be paid.
The allowance paid may be adjusted during the period of higher duties.

(4)

Where an employee who has qualified for payment of higher duties allowance under this clause is required to act in
another position or other positions classified higher than the employee’s own for periods less than five consecutive
working days without any break in acting service, such employee shall be paid a higher duties allowance for such periods:
provided that payment shall be made at the highest rate the employee has been paid during the term of continuous acting
or at the rate applicable to the position in which the employee is currently acting – whichever is the lesser.

(5)

Where an employee is directed to act in a position which has an incremental range of wages such an employee shall be
entitled to receive an increase in the higher duties allowance equivalent to the annual increment the employee would have
received had the employee been permanently appointed to such position; provided that acting service with allowances for
acting in positions for the same classification or higher than the position during the eighteen (18) months preceding the
commencement of such acting shall aggregate as qualifying service towards such an increase in the allowance.

(6)

Where an employee who is in receipt of an allowance granted under this clause and has been so for a continuous period of
twelve (12) months or more, proceeds on –
(a)

a period of normal annual leave; or

(b)

a period of any other approved leave of absence of not more than four (4) weeks,

the employee shall continue to receive the allowance for the period of leave: provided that this subclause shall also apply
to an employee who has been in receipt of an allowance for less than twelve (12) months if during the employee’s
absence no other employee acts in the position in which the employee was acting immediately prior to proceeding on
leave and the employee resumes in the position immediately on return from leave.
For the purpose of this subclause the expression “normal annual leave” shall mean the annual period of recreation leave as
referred to in Clause 11. – Annual Leave of this Award and shall include any leave in lieu accrued during the preceding
twelve (12) months taken in conjunction with such annual recreation leave.
(7)

Where an employee who is in receipt of an allowance granted under this clause, proceeds on –
(a)

a period of annual leave in excess of the normal; or

(b)

a period of any approved leave of absence of more than four (4) weeks,

such employee shall not be entitled to receive payment of such allowance for the whole or any part of the period of such
leave.
(8)

No Higher Duties Allowances will be payable to employees covered by this Award when required to act in another
position whilst the permanent occupant is on a rostered day off duty.

____________________
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2003 WAIRC 07589
WUNDOWIE FOUNDRY AWARD
NO. 8 OF 1986
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION,
POSTAL, PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA, APPLICANT
v.
WUNDOWIE FOUNDRY PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
FRIDAY, 31 JANUARY 2003
FILE NO.
APPLICATION 1892 OF 2002
CITATION NO.
2003 WAIRC 07589
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr C. Young on behalf of the Applicant and Mr M. Borlase for the Respondent, and by consent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Wundowie Foundry Award 1986 be varied in accordance with the following Schedule and that such variation
shall have effect from the first pay period on or after 31 January 2003.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________

1.
(3)

(6)
2.

(4)
3.
(2)

SCHEDULE
Clause 11. – Overtime—
A.
Delete subclause (3) of this clause and insert in lieu the following—
Subject to the provisions of subclause (4) of this clause, any employee required to work after 6.00 p.m. on day shift or
more than two hours overtime at any other time shall be supplied with a meal by the employer or be paid $8.05 for a
meal, and if, owing to the amount of overtime worked, a second or subsequent meal is required the employee shall be
provided with each such meal or be paid $5.50 for each meal so required provided that—
(a)
A rest period of ten minutes from the time of ceasing to the time of resumption of work shall be allowed
approximately three hours after the preceding meal break.
(b)
The rest period shall be counted as time off duty, without deduction of pay and shall be arranged at a time and
in a manner to suit the convenience of the employer.
(c)
Refreshments may be taken by employees during the rest period but the ten minutes duration shall not be
exceeded under any circumstances.
(d)
An employer who satisfies the Commissioner that any employee has breached any condition expressed or
implied in this paragraph may be exempted from liability to allow the rest period.
B.
Delete subclause (6) of this clause and insert in lieu the following—
Any employee required to work continuously from 12 midnight to 6.30 a.m. and ordered back to work at 8.00 a.m. the
same day, shall be paid $2.90 for breakfast.
Clause 13. – Special Rates and Provisions—
A.
Delete subclause (1) of this clause and insert in lieu the following—
(1)
Patternmakers shall be paid a weekly tool allowance of $2.29 and apprentice patternmakers in the third, fourth
and fifth year, $1.26. Provided that this allowance shall not be paid when an employee is absent on annual
leave, sick leave or long service leave.
B.
Delete subclauses (3) and (4) of this clause and insert in lieu the following—
(3)
In addition to subclauses (1), (2), (4) and (5) an allowance of 29 cents for each hour worked shall be paid to
employees to compensate for the disabilities associated with the industry.
Hot Work: An employee shall be paid an allowance of 41 cents per hour when he/she works in the shade in any place
where the temperature is raised by artificial means to between 46.2 and 54.4 degrees celsius.
Clause 23. – Wages: Delete subclauses (2) and (3)(a) of this clause and insert in lieu the following
Leading Hand Allowances—
An employee placed in charge of three or more other employees, or otherwise classified by the employer as a leading
hand, shall be paid the additional margin set out hereunder—
$
(a)
If placed in charge of not less than three and not more than ten other employees
20.30
(b)

If placed in charge of more than ten and not more than twenty other employees

31.20

(c)

If placed in charge of more than twenty other employees

41.60
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Tool Allowance—
(a)
Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of his/her work as a tradesperson or as an apprentice the
employer shall pay a tool allowance of—
(i)
$11.65 per week to such tradesperson, or
(ii)
In the case of an apprentice a percentage of $11.65 being the percentage which appears against his/her
year of apprenticeship in subclause (4) of this clause, for the purpose of such tradesperson or
apprentice supplying and maintaining tools ordinarily required in the performance of his/her work as a
tradesperson or apprentice.

AWARDS/AGREEMENTS—Interpretation of—
2003 WAIRC 07341
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
WA POLICE UNION OF WORKERS, APPLICANT
v.
COMMISSIONER OF POLICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
MONDAY, 13 JANUARY 2003
FILE NO/S.
P 49 OF 2002
CITATION NO.
2003 WAIRC 07341
_________________________________________________________________________________________________________
Result
Dispute resolved and matter discontinued
_________________________________________________________________________________________________________
Order
WHEREAS this is an application pursuant to Section 46 of the Industrial Relations Act 1979; and
WHEREAS on the 9th day of January 2003 the Applicant advised that the matter had been resolved and requested the application be
withdrawn; and
WHEREAS on the 9th day of January 2003 the Respondent consented to the matter being withdrawn;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT this application be, and is hereby discontinued.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.

____________________

2003 WAIRC 07604
WESTERN AUSTRALIAN POLICE SERVICE ENTERPRISE AGREEMENT FOR POLICE ACT EMPLOYEES
PSA AG 8 OF 2001
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT
v.
COMMISSIONER OF POLICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE
TUESDAY, 4 FEBRUARY 2003
FILE NO.
P 24 OF 2002
CITATION NO.
2003 WAIRC 07604
_________________________________________________________________________________________________________
Result
Interpretation of sick leave clause
Representation
APPLICANT
MR P KELLY AND WITH HIM MS M FRANSEN
RESPONDENT
MS C BROWN AND WITH HER MR D EACOTT
_________________________________________________________________________________________________________
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Reasons for Decision
This is an application made pursuant to s.46 of the Industrial Relations Act 1979 (“the Act”) and is said to seek an
interpretation of clause 37. – Entitlement to Leave and Allowances Through Illness or Injury, of the Western Australian Police
Service Enterprise Agreement for Police Act Employees PSA AG 8 of 2001 (“the Agreement”). The Schedule to the
Application sets out that the applicant seeks “an Order … that First Class Constable McDonald is entitled to sick leave with
full pay for the period 18 March to 7 April 2002 in accordance with clause 37, of the Agreement.”

2

The history of this matter is that First Class Constable McDonald was stationed at Mandurah for a number of years. Mr
McDonald has given evidence that in mid 2001 he, along with a number of other officers posted at the Mandurah Police
Station, received advice that he was to be moved. Mr McDonald’s evidence was that he was very settled with his family in
Mandurah and he wanted to stay there until at least the end of 2002. He says that in March 2001, he made a request to stay. In
late December 2001, he was advised that he would be transferred if he had not found a position for himself elsewhere. On 2 or
3 January 2002, he was advised that he was to start at Armadale Station on 18 February 2002. He did not attend at Armadale
on that date. He was absent from work for the period 18 February 2002 to 9 March 2002. On 12 March 2002, the respondent
asked Mr McDonald to submit to an examination by the WA Police Service Occupational Physician, Dr Dare. He did so. At
1530 hours that day, Dr Dare examined Mr McDonald and declared him fit to return to duty. Accordingly, by letter dated
13 March 2002, the respondent’s Manager Health and Welfare branch, Ms Volleman, directed Mr McDonald to attend for duty
at Armadale Police Station at 800 hours on Monday 18 March 2002. Mr McDonald did not attend as directed. Mr McDonald’s
situation was reviewed by Dr Dare on 22 March 2002 and he was again found to be fit for work.

3

On account of Mr McDonald’s “continuing absence from work following direction to resume duties”, by letter dated 26 March
2002, Ms Volleman confirmed previous advice to Mr McDonald that his paid sick leave entitlements were ceased from
18 March 2002. Payments had already been made to him for that period because of the payroll system arrangements. The
respondent then acted to recover the payment in accordance with the Agreement, notifying Mr McDonald of this intention by
letter dated 27 March 2002, and explaining options for him to repay the overpaid amount.

4

By letter dated 5 April 2002, Mr McDonald sought that the respondent discontinue recovery action and reinstate his pay. He
attached to his letter two undated medical certificates for the periods 17 March to 25 March 2002, and 25 March to 9 April
2002. In this letter Mr McDonald also said “I regret not following WAPS procedures in notifying my OIC at Armadale.
However, this was due to my medical condition which is stress related.”

5

The applicant says that by providing medical certificates to cover the period of absence, Mr McDonald has complied with the
requirements of clause 37, and an employee who complies with the requirements of clause 37 is entitled to payment.

6

The basis for construing the terms of an agreement are set out in Norwest Beef Industries Limited and Derby Meat Processing
Co Ltd v. West Australian Branch, Australasian Meat Industry Employees Union (IAC) (64 WAIG 2124 at 2127).

7

His Honour Brinsden J. also noted in Robe River Iron Associates v Amalgamated Metal Workers’ and Shipwrights Union of
Western Australia and Others (67 WAIG 1097 at 1098) that—
“… The meaning of a provision in the Agreement is to be obtained by considering the terms of the Agreement as a whole.
If the terms are clear and unambiguous it is not permissible to look to extrinsic material to qualify the meaning of the
particular provision being considered. Therefore, when the issue is which of two or more possible meanings is to be given
to a contractual provision it is not permissible to look at actual intentions, aspirations, or expectations of the parties before
or at the time of the contract, except in so far as they are expressed in the contract but to look at only the objective
framework of facts within which the contract came into existence, and to the parties presumed intentions in that setting:
per Mason J. in Codelfa Construction Pty Ltd v. State Rail Authority (New South Wales)(1981-82) 149 CLR 337 at p.
352. Should a consideration of the whole terms of this Agreement expose an ambiguity in the construction of Clause 6(9)
then resort may be made to extrinsic material and in certain circumstances any trade custom or usage. …”

8

The Commission’s role in an application for an interpretation is to declare the true meaning of the terms of the award, or as in
this case, an agreement. The rules of interpretation require that the words to be interpreted be given their ordinary and natural
meaning. They are to be examined in context, and taking account of the whole document, not examined in isolation. Further,
they take account of the fact that awards and agreements are drafted by industrial relations practitioners, not necessarily by
those skilled in drafting, and usually take account of the industrial context. The Commission’s role in an application pursuant
to s.46 is not to consider issues of fairness and equity as one might in an application such as one pursuant to s.44, nor is it for
the purpose of enforcing an entitlement, which is the exclusive jurisdiction of the Industrial Magistrate. As noted earlier in
these Reasons, the applicant seeks an order “… that First Class Constable McDonald is entitled to sick leave with full pay for
the period 18 March to 7 April 2002 in accordance with clause 37 of the Agreement”. I am of the view that the application as
set out seeks enforcement of the provisions of the Agreement and, in accordance with Crew and Sons Pty Ltd v AMWSU
(1989) 69 WAIG 2623 (FB), this is not permissible pursuant to s.46 of the Act. Accordingly, the application in its current form
ought be dismissed. In the circumstances, the respondent was not required to, and did not bring evidence as to Mr McDonald’s
particular circumstances.

9

Although I have concluded that the application in its current form ought be dismissed, if I am wrong in that, it may be helpful
to deal with the issue which is at the heart of this matter and which both parties argued. That is that one of the applicant’s
primary concerns according to the submissions of Mr Kelly, is whether the Agreement allows the opinion of the medical
practitioner to whom an employee is directed by the employer to override the opinion of, and a medical certificate issued by,
the employee’s own doctor.

10

The applicant says that the respondent is obliged to approve applications for sick leave once an application in the approved
form is made by the employee. Once the employee complies with the conditions set out in clause 37, the employer does not
have discretion to refuse a claim. The applicant says that upon the employee complying with the requirements of the clause,
the term may contained in subclause (4) is to be read as shall, because it is conditioned by the requirements set out in the
clause. The term may is used twice in the clause, the first time in subclause (4) which is the subject of this interpretation, and
again in subclause (11)(a). The applicant does not assert that may ought be read as shall in the latter subclause.

11

The applicant referred to the history of the provisions dealing with sick leave and the reimbursement of medical expenses.
According to the applicant, part of this history includes that during the course of appeals to the Full Bench and the Industrial
Appeal Court in the Minister for Police and the Commissioner of Police v Western Australian Police Union of Workers
(74 WAIG 2928) (FB) and (75 WAIG 1504) (IAC) the respondent in this case conceded that the use of the word may, while
normally conveying a discretion, a possibility, a permission (see Oxford Dictionary 10th Edition and The Macquarie Concise
Dictionary page 598), conveys a requirement, or entitlement to the employee. In other words, when the specified conditions are
met, the applicant says, the discretion otherwise provided by the term may has the same meaning as shall.

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

285

Reference was also made to the decision of His Honour Kennedy J in the Industrial Appeal Court matter (supra) where he
said—
“In my view, the entitlement of members of the Police Force is greater than that of merely applying for reimbursement of
the relevant expenses. Under the regulations, a member (or cadet) may claim reimbursement from the Commissioner. By
sub-reg (3), the Commissioner before approving payment may require additional information. The regulations do not in
terms confer any discretion on the Commissioner, and that is how the regulations appear to have been regarded.”
(75 WAIG 1504)
13 The applicant also referred to the decision of Smith C. of the Australian Industrial Relations Commission in CPSU, and Others
v Telstra Corporation (Print T0996) of 19 September 2002, where the Commissioner found, taking account of the decision of
Lewin C. in interpreting sick leave clause of the Telstra Corporation General Conditions of Employment Award 1998, that
despite the use of the word “may”, the Award provided an entitlement to the employees concerned rather than a discretion,
provided the requirements of the clause were met.
14 One of the things I note about the matters before the Full Bench, the Industrial Appeal Court, and the Telstra matter (supra) is
that each dealt not merely with the meaning of the words, but with issues of custom and practice, and involved the use of
arbitral powers. In this matter, the Commission may only deal with the meaning to be applied to the words unless there is
ambiguity or absurdity resulting from the meaning of the words. Further, there is no evidence before the Commission to allow
any conclusions as to whether custom and practice would mean that payment would be made on an employee meeting the
terms of the clause, if that were an issue appropriate to be taken into account in an interpretation.
15 The first issue is what are the requirements of clause 37. – Entitlement to Leave and Allowances Through Illness or Injury. It
provides—
“37.
ENTITLEMENT TO LEAVE AND ALLOWANCES THROUGH ILLNESS OR INJURY
(1)
An employee who becomes incapacitated shall as soon as possible:
(a)
notify the employee’s officer in charge of that fact and of the his or her whereabouts; and
(b)
notify the Manager of the nature of the illness or the nature and cause of the injury, as the case may
be.
(2)
Except in respect of a day on which an employee becomes incapacitated while on duty, an application for leave
by an employee on account of incapacity shall be supported by a certificate of a medical practitioner or, where
the incapacity involves a dental condition, by a certificate of a dentist.
(3)
The application shall be—
(a)
in a form approved by the Employer; and
(b)
submitted to the Manager, and the certificate in its support shall be—
(c)
submitted to the Manager.
(4)
Subject to subclause (2) of this clause, and the compliance of the employee with subclause (3) (a), (b) and (c) of
this clause, the Employer may grant to an employee in respect of the employee’s incapacity leave of absence
with pay—
(a)
for up to one hundred and sixty eight (168) days in a calendar year; and
(b)
if so recommended by the Manager and subject to any terms or conditions recommended by the
Manager, for a further period.
(5)
Except where an employee is incapacitated through the employee’s fault or misconduct, an employee is entitled
to receive in respect of a period of leave or absence approved under subclause (4) of this clause and subject to
any terms and conditions imposed under subclause (4) (b) of this clause, any special allowances which the
employee would have received under the agreement if the employee had not been incapacitated.
(6)
The district allowance prescribed by this agreement ceases to be payable (a)
after an incapacitated employee and the family of that employee have been absent from the
employee’s region for a continuous period exceeding six (6) weeks; and
(b)
for so long thereafter as that absence continues.
(7)
In subclause (6) of this clause, “family” means the spouse and any children of the employee residing with the
employee.
(8)
(a)
An employee who suffers illness or injury through the employee’s fault or misconduct is not entitled
to paid leave contained within the provisions of subclause (4) (a) and (b) of this clause, in respect of
absence from duty resulting from that illness or injury.
(b)
An employee who suffers illness or injury through the employee’s fault or misconduct is not entitled
in respect of that illness or injury to receive the benefits contained under clause 40. - Medical and
Pharmaceutical Expenses of this agreement.
(c)
Where the incapacity of an employee results from the carrying on by the employee of an occupation
for which the employee received or expected to receive remuneration, outside of the employee’s
duties as an employee the Employer may grant or refuse to grant paid leave to the employee in respect
of the incapacity or may grant the employee leave at a reduced rate of pay.
(9)
An incapacitated employee shall not during the employee’s absence from duty engage for reward in any other
occupation or activity.
(10)
An employee who has been absent from duty because of incapacity for longer than four (4) weeks shall, before
returning to duty, submit to the Manager evidence of the employee’s medical fitness to return to duty.
(11)
(a)
The Employer may direct an employee to submit to examination, at the expense of the Employer, by
one or more medical practitioners nominated in each instance by the Employer and the employee shall
obey such a direction.
(b)
Where an employee has been examined under subclause 11 (a) of this clause, and the examining
medical practitioner expresses the opinion in writing to the Employer that the employee is unfit for
duty because of illness or injury, the Employer may direct the employee, to apply for leave on that
ground and the employee shall obey such a direction.”
12
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The whole of the clause requires consideration, in context. In summary, those parts of the clause which may be relevant to this
matter provide—
(1)
An employee is required to notify his or her officer in charge of the fact of his or her incapacity and whereabouts,
and the manager of the nature of the illness, or nature and cause, of the injury as soon as possible (subclause
(1)).
(2)
An application for leave shall—
(a)
be supported by a medical certificate from a medical practitioner (subclause (2));
(b)
be in an approved form (subclause (3)(a)); and
(c)
together with the medical certificate, be submitted to the manager (subclause (3)(b) and (c)).
(3)
If the employee complies with the requirements of subclause (2) and (3) the employer may grant the employee
leave (subclause (4)).
(4)
An employee is not entitled to sick leave with pay if the illness or injury is through the employee’s fault or
misconduct (subclause (8)(a)).
(5)
The employer may direct an employee to submit to an examination by a medical practitioner nominated by the
employer, and an employee shall obey the direction (subclause 11(a)).
(6)
Where an examining medical practitioner referred to in paragraph (5) above expresses the opinion to the employer
that the employee is unfit for duty because of illness or injury the employer may direct the employee to apply
for leave and the employee is to obey that direction. (subclause (11)(b)).
The applicant says that subclause (11) is merely for the purpose of allowing the employer to direct an employee who is
attending for duty, who is not taking sick leave, to be required to do so. This is so that an unfit or unwell officer can be directed
by the employer to not perform his or her duty.
The question then is whether the word may used in subclause (4) is discretionary or mandatory. In D C Pearce and R S Geddes
“Statutory Interpretation in Australia” 4th Edition, the authors note that—
“… the principle guide adopted by courts in determining whether a provision imposes a duty or is merely facultative is to
examine the effect of interpreting the provision one way or the other. If the court is satisfied that that aim of the Act
would be defeated if a task were not carried out by a person or body, it will rule that the provision is obligatory and the
possessor of the power has no discretion to refuse to exercise it. So in Re M (1924) 26 WALR 115 it was held that a
provision stating that the Registrar – General of Births, Deaths and Marriages may correct errors in the Register of Births,
Deaths and Marriages on supply of proper proof imposed an obligation on the Registrar to correct the Register where such
proof was provided, and not withstanding the fact that the provision was couched in discretionary terms. The purpose of
the Act was to ensure the accuracy of the Register and the making of corrections to it could not be left to the whim of the
Registrar. In Bradley v Commonwealth (1973) 1 ALR 241, the High Court took into account the nature of the service that
the Post and Telegraph Act 1901 (Cth) required the Postmaster – General to provide. It concluded that the Act should
prima facie be read as imposing obligation to supply these services. The right of persons to telegraphic services should
not, in the absence of clear terms in the Act, be regarded as available at the discretion of the Postmaster – General.” (page
266)
…
Alternative words prima facie impose a duty: permissive words prima facie grant in a discretion
[11.5] Subject to the context in which the word appears, the use of the word ‘shall’ to entrust a function is taken prima
facie to impose an obligation to exercise that function; Grunwick Processing Laboratories Ltd v Advisory, Conciliation
and Arbitration Service [1978] AC 655, particularly Lord Diplock at 690 and Lord Salmon at 698. Lord Diplock
suggested that such an inference is stronger in the case of a provision dealing with a matter of substance in an Act than in
the case of one concerned with the machinery for carrying out the purpose of the Act. Conversely, ‘The authorities clearly
show that it lies on those who are assert that the word “may” has a compulsory meaning to show, as a matter of the
construction of the Act, taken as a whole, that the word was intended to have such meaning”: Ex parte Gleeson [1907]
VLR 368 per Cussen J. at 373. The same view was expressed by the High Court in Ward v Williams [1955] 92 CLR
496 at 505: “… it is necessary to bear steadily in mind that it is the real intention of the legislature that must be
ascertained and in ascertaining it will begin with a prima facie presumption that permissive or facultative expressions
operate according to the ordinary natural meaning”. (page 267) See also Finance Facilities Pty Ltd v FCT (1971)
127 CLR 106 particularly Owen J. at 138.
… the Federal Court (in Commr for Superannuation v Hastings (1986) 70 ALR 625) said that it was too simplistic to
describe a provision in permissive terms as being intended to be exercised for the benefit of persons who complied with
its preconditions. Rather it was a provision designed to avoid injustice and each case had to be considered on its particular
facts. But CF Australian Telecommunications Commn v Bartley (1988) 84 ALR 261 where the reasoning in Hastings case
was applied but to reach a different outcome.” (page 269)
Accordingly, one of the major considerations in this matter is the consequences of holding that may is to be discretionary or
obligatory. This is to be taken from the context, and with the requirement that those who assert that may should be taken as
imposing the duty demonstrate that this is appropriate. Further, there should be an examination of the effects that flow from the
alternative interpretation.
Clause 37 does not provide an entitlement as such. It sets out obligations to the employee (subclauses (1), (2) and (3)). The
employer is obliged to consider whether the employee has met the requirements of subclauses (2) and (3) of the clause. Clause
37 also enables the employer to consider whether the illness or injury is as a result of the employee’s own fault or misconduct.
Also requiring consideration is that subclause (11)(a) allows the employer to direct an employee to attend a medical
practitioner of the employee’s choosing. Subclause (11) does not set out that the context of the direction of the employer to the
employee which has been asserted by the applicant, i.e., only in relation to the outcome described in paragraph (b) of subclause
(11), or any other circumstances under which the employee may be directed by the employer to attend a medical practitioner
nominated by the employer.
Paragraph (b) of subclause (11) provides one result of that medical examination. It does not set out any other outcome such as
an opinion that the employee is fit. Clearly, there may be alternatives to the one provided for in paragraph (b). One such
alternative would be that the opinion is that the officer is fit for duty. What then? The agreement does not prescribe what is to
happen in any circumstance other than if the opinion is that the employee is unfit.
The agreement does not say what is to occur where there is conflict between the employee’s medical practitioner’s opinion and
the opinion of the medical practitioner to whom the employee may be directed by the employer. This does not constitute an
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ambiguity but rather an unanswered question. To limit the circumstances applicable to subclause (11) to those where the
employee is declared unfit would require consideration of extrinsic material, being the intentions of the parties in their
negotiations beyond what is contained in the terms of the Agreement. This is permissible where there is ambiguity or
absurdity, which there is not in this case. Further evidence would be required, and there was none before the Commission, only
Mr Kelly’s submission from the bar table. Accordingly, the Agreement does not answer the question posed by Mr Kelly as to
whether the opinion of the employer-nominated medical practitioner can override the opinion of the employee’s own doctor. It
is silent on that issue.
Although it is not strictly appropriate in the course of an interpretation to deal with general issues of equity, it may be helpful
to the parties in considering this matter to note that the usual industrial context of sick leave provisions particularly where the
absence is beyond a day or two, is that the onus is on the employee to provide proof satisfactory of sickness to the employer.
Usually, a medical certificate will suffice. However, there are occasions where there is cause for doubt, or need for
clarification. (Leonie Nicol v Milena Filomena Iacusso and Guiseppe Iacusso t/a La Plaza Drapery (FB) (1996) 76 WAIG 44).
Some medical certificates merely state the days on which the employee is said to be unfit for work, either including or not
including the nature of the illness. Some medical certificates are undated, as are those provided by Mr McDonald’s doctor.
Some relate to the illness or the injury which occurred before the employee consulted the medical practitioner, and are based
on the information the doctor received from the employee in the absence of current symptoms. Medical certificates do not
usually state whether the illness or injury was through the employee’s own fault or misconduct.
Therefore, while a medical certificate may, on its face, provide proof satisfactory to the employer, in other circumstances it
will provide only part of the information necessary for the employer to make a decision as to the employee’s eligibility for
payment. Where the employer has queries or reservations, it is up to the employer to make enquiries or seek clarification. It is
not open to an employer to reject a claim for payment for sick leave merely on the basis of any reservations. Once the
employee has provided reasonable proof of illness, he or she could normally expect payment, unless the employer had good
reason to reject the claim. (Fremantle Port Authority v Maritime Workers Union of Western Australia, Union of Workers
(CICS) (1978) 58 WAIG 315 at 316). However, in this case, the Agreement specifically allows the employer to direct the
employee to submit to an examination by a medical practitioner of the employer’s choosing. This is one way of the employer
seeking clarification or dealing with reservations.
Although the historical context of sick leave for police officers is not the same as applies generally, it would be hard to
conclude that an employer would be excluded from making enquiries regarding a sick leave claim in appropriate
circumstances, and subclause (11) provides such a mechanism. Mr McDonald’s evidence as to his circumstances demonstrated
only that the employer was entitled to have some questions about his applying for paid sick leave. If the Commission were
proceeding to deal with the application for the order set out in paragraph (1) of these Reasons, his evidence would need to be
tested as to whether or not he met all of the requirements as to clause 37. Because of the nature of the case, the employer
brought no evidence to contradict Mr McDonald’s evidence as to his particular circumstances. That is quite proper.
The applicant says that there is no provision within the terms of clause 37 which specifically allows the employer to challenge
the terms of a medical certificate. That is true. However, the clause does not prohibit the employer from doing so either. The
clause is clearly not exhaustive as to the circumstances which may arise where an employee applies for paid sick leave. It does
not set out a range of circumstances which require consideration, including matters referred to earlier such as how the
employer is to determine whether the illness or injury is through the fault of an employee or what is to happen if a medical
practitioner to whom the employee as directed by the employer disagrees with the medical certificate of the employee’s doctor,
to name but two such circumstances. It does not set out what an employer may do if the employer has reason to believe that,
notwithstanding the provision of a medical certificate, the employee was not sick, such as if the employee is reported to have
been undertaking activities inimical to the reported illness. It would be unusual for a sick leave clause to set out every possible
circumstance and how it is to be dealt with.
The applicant argues that the term may in clause 37 should be interpreted to mean shall. If this were so, it would preclude the
employer from making reasonable enquiries, and it would rule out the use of subclause (11) in circumstances where an
employee may seek payment for an absence where the employer would be entitled have reservations and wish to seek
clarification or further information regarding the illness.
I conclude that the terms of clause 37 do not contain all of the rights and obligations, or all of the procedures required, of
employers and employees in respect of an entitlement to claim for payment for sick leave. The agreement provides that, subject
to meeting certain conditions, the employee has an entitlement. Read into those terms is that the employer may clarify the
terms of the medical certificate presented by an employee, may need to gather further information not contained within the
medical certificate, and may direct an employee to submit to an examination by a medical practitioner nominated by the
employer. What follows from those things is not specified, and each case will be determined by its own facts.
Accordingly, in this case I find that the term may when used in clause 37 – Entitlement to Leave and Allowances to Illness or
Injury ought be given its natural meaning and ought not be read to mean shall. The consequence of reading may as obligatory
would be to ignore the possible consequences of disallowing the employer from making reasonable enquiries, or seeking
clarification in unclear or questionable circumstances.
However, if the interpretation of may is as urged by the applicant, then an employer would be compelled to pay claims for sick
leave when reasonable enquiries might establish that no genuine illness or injury occurred.
On the other hand, may is interpreted as giving discretion, if that discretion is said to be unfairly, unreasonably or harshly
exercised by the official holding the discretionary power, then a remedy, in this case an application to the Commission for the
exercise of arbitral powers, would be available.
In all of the circumstances I conclude that—
(1)
The application in its current form is not within the power of the Commission pursuant to s.46 of the Industrial
Relations Act 1979 to determine;
(2)
If I am wrong in that, or if the question were posed differently to seek an interpretation of Clause 37 to
determine—
(a)
whether pursuant to subclause (4) the word may imposes an obligation on the employer to grant leave
with pay if subclauses (2) and (3) are met, the answer is no, as the clause does not prescribe all of the
conditions which might reasonably apply to consideration of granting an application for sick leave; or
(b)
whether the opinion of a medical practitioner to whom an employee is directed by the employer can
override the opinion of, and a medical certificate issued by, the employee’s own doctor, the answer is
that the clause does not prescribe the answer.
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NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. P 1 OF 2003
APPLICATION FOR VARIATION OF AWARD
ENTITLED
"EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES
ALLOWANCES AND CONDITIONS AWARD, No. 5 OF 1983”
NOTICE is given that an application has been made to the Commission by The Civil Service Association of Western Australia
Incorporated under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:Clause 3 – Scope
The Applicant seeks an order of the Commission to alter the Respondency to the Award by varying Clause 3 - Scope of the Award.
The new Clause 3 is to read :
This Award shall apply to all Government Officers employed by the Minister for Education (hereinafter referred to as the Minister),
or the Director General, Department of Education (hereinafter referred to as the Director General), in an administrative, clerical or
general capacity who are not employed under the Government Officers Salaries, Allowances and Conditions Award 1989. It does
not apply to any officer employed on the teaching staff under provisions of the Education Act 1928, or the regulations made under
the Act, or to any child care worker.
A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J.A. SPURLING,
Registrar.
10 February 2003.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 21 OF 2003
APPLICATION FOR VARIATION OF AWARD
ENTITLED
“FARM EMPLOYEES’ AWARD, 1985” No. A 19 of 1984
NOTICE is given that an application has been made to the Commission by The Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:3. - AREA AND SCOPE
This award shall apply throughout the State of Western Australia to employees employed:(1)
On farms in connection with the sowing, raising, harvesting and/or treatment of grain, fodder or other farm produce .
(2)
On farms or properties in connection with the breeding, rearing or grazing of horses, cattle, sheep, pigs or deer; or
(3)
In clearing, fencing, well sinking, dam sinking or trenching on such farms or properties except employees who are bound
by the award of the Australian Industrial Relations Commission and known as the "Pastoral Industry Award, 1965" as
varied or replaced from time to time and the award of the Western Australian Industrial Commission, known as the "State
Research Stations, Agricultural Schools and College Workers"' Award No 23 of 1971 as varied, and as varied or replaced
from time to time. Provided that this award shall not apply to the land and premises occupied by:(a)
Any institutions declared by proclamation under the "Aboriginal Affairs Planning Authority, Act,
1972"
or
(b)
Any ofthe following institutions:Parkerville Children's Home Incorporated;
Tom Allan Memorial Home for Boys, Weeribee;
St Joseph's Farm and Trades School, Bindoon;
Christian Brothers' Agricultural School, Tardun.
A copy of the proposed variations may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J.A. SPURLING,
Registrar.
12 February 2003.
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IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No AG 14 of 2003
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT
ENTITLED “FISH FEAST GOSNELLS AGREEMENT 2002”
NOTICE is given that an application has been made to the Commission by The Shop Distributive and Allied Employees
Association of Western Australia under the Industrial Relations Act 1979 for registration of the above agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.
3.-AREA AND SCOPE
This Agreement shall be binding upon Shalom Financial Services Pty Ltd (Phil and Ruby Wong) trading as Fish Feast
(hereinafter referred to as “Fish Feast”), the Shop Distributive and Allied Employees’ Association of Western Australia
(hereinafter referred to as “the Union”) and the employees of Fish Feast who are employed in the classifications set out in
clause 6, of this Agreement.
6.-DEFINITIONS
(1) “Employee Grade I” shall mean an employee engaged by Fish Feast who is in the first sim months of employment and
who is gaining the skills required of an Employee Grade II of Grade III.
(2) “Employee Grade II” shall mean an employee with not less than six months service with Fish Feast who is engaged to
assist with preparation, assembly, cooking or packing of product for sale; the maintenance of the work area at a
standard of cleanliness as determined by Fish Feast; the cleaning of cooking utensils, cutlery and glassware; the
delivery of product to the customer outside the establishment and/or performs customer service functions including
the taking of orders by any means, the entering of information onto a computer, the receipt of monies or other duties
involving customer contact.
(3) “Employee Grade III” shall mean an employee who is required to work in an “in charge” capacity giving direction to
Employees Grade I and/or Grade II or being in charge of the shop while working singly.
A copy of the Agreement may be inspected at my office at 111 St Georges Terrace, Perth.
(Sgd.) J. A. SPURLING,
[L.S.]
Registrar.
3 February 2003

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No AG 12 of 2003
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT
ENTITLED “FISH FEAST GREENMOUNT AGREEMENT 2002”
NOTICE is given that an application has been made to the Commission by The Shop Distributive and Allied Employees
Association of Western Australia under the Industrial Relations Act 1979 for registration of the above agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.
3.-AREA AND SCOPE
This Agreement shall be binding upon Joenzo Pty Ltd (Joe and Rae Saccoccia) trading as Fish Feast (hereinafter referred to
as “Fish Feast”), the Shop Distributive and Allied Employees’ Association of Western Australia (hereinafter referred to as
“the Union”) and the employees of Fish Feast who are employed in the classifications set out in clause 6, of this Agreement.
6.-DEFINITIONS
(1) “Employee Grade I” shall mean an employee engaged by Fish Feast who is in the first sim months of employment and
who is gaining the skills required of an Employee Grade II of Grade III.
(2) “Employee Grade II” shall mean an employee with not less than six months service with Fish Feast who is engaged to
assist with preparation, assembly, cooking or packing of product for sale; the maintenance of the work area at a
standard of cleanliness as determined by Fish Feast; the cleaning of cooking utensils, cutlery and glassware; the
delivery of product to the customer outside the establishment and/or performs customer service functions including
the taking of orders by any means, the entering of information onto a computer, the receipt of monies or other duties
involving customer contact.
(3) “Employee Grade III” shall mean an employee who is required to work in an “in charge” capacity giving direction to
Employees Grade I and/or Grade II or being in charge of the shop while working singly.
A copy of the Agreement may be inspected at my office at 111 St Georges Terrace, Perth.
(Sgd.) J. A. SPURLING,
[L.S.]
Registrar.
3 February 2003

290

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No AG 13 of 2003
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT
ENTITLED “FISH FEAST JOONDALUP AGREEMENT 2002”
NOTICE is given that an application has been made to the Commission by The Shop Distributive and Allied Employees
Association of Western Australia under the Industrial Relations Act 1979 for registration of the above agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.
3.-AREA AND SCOPE
This Agreement shall be binding upon Remy Feast Pty Ltd (Mike and Eve St.Guillaume) trading as Fish Feast (hereinafter
referred to as “Fish Feast”), the Shop Distributive and Allied Employees’ Association of Western Australia (hereinafter
referred to as “the Union”) and the employees of Fish Feast who are employed in the classifications set out in clause 6, of
this Agreement.
6.-DEFINITIONS
(1) “Employee Grade I” shall mean an employee engaged by Fish Feast who is in the first sim months of employment and
who is gaining the skills required of an Employee Grade II of Grade III.
(2) “Employee Grade II” shall mean an employee with not less than six months service with Fish Feast who is engaged to
assist with preparation, assembly, cooking or packing of product for sale; the maintenance of the work area at a
standard of cleanliness as determined by Fish Feast; the cleaning of cooking utensils, cutlery and glassware; the
delivery of product to the customer outside the establishment and/or performs customer service functions including
the taking of orders by any means, the entering of information onto a computer, the receipt of monies or other duties
involving customer contact.
(3) “Employee Grade III” shall mean an employee who is required to work in an “in charge” capacity giving direction to
Employees Grade I and/or Grade II or being in charge of the shop while working singly.
A copy of the Agreement may be inspected at my office at 111 St Georges Terrace, Perth.
(Sgd.) J. A. SPURLING,
[L.S.]
Registrar.
3 February 2003

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No AG 11 of 2003
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT
ENTITLED “FISH FEAST KARDINYA AGREEMENT 2002”
NOTICE is given that an application has been made to the Commission by The Shop Distributive and Allied Employees
Association of Western Australia under the Industrial Relations Act 1979 for registration of the above agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.
3.-AREA AND SCOPE
This Agreement shall be binding upon Lamnyar Pty Ltd (Mal and Ryan Magill) trading as Fish Feast (hereinafter referred to
as “Fish Feast”), the Shop Distributive and Allied Employees’ Association of Western Australia (hereinafter referred to as
“the Union”) and the employees of Fish Feast who are employed in the classifications set out in clause 6, of this Agreement.
6.-DEFINITIONS
(1) “Employee Grade I” shall mean an employee engaged by Fish Feast who is in the first sim months of employment and
who is gaining the skills required of an Employee Grade II of Grade III.
(2) “Employee Grade II” shall mean an employee with not less than six months service with Fish Feast who is engaged to
assist with preparation, assembly, cooking or packing of product for sale; the maintenance of the work area at a
standard of cleanliness as determined by Fish Feast; the cleaning of cooking utensils, cutlery and glassware; the
delivery of product to the customer outside the establishment and/or performs customer service functions including
the taking of orders by any means, the entering of information onto a computer, the receipt of monies or other duties
involving customer contact.
(3) “Employee Grade III” shall mean an employee who is required to work in an “in charge” capacity giving direction to
Employees Grade I and/or Grade II or being in charge of the shop while working singly.
A copy of the Agreement may be inspected at my office at 111 St Georges Terrace, Perth.
(Sgd.) J. A. SPURLING,
[L.S.]
Registrar.
3 February 2003

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

291

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No AG 17 of 2003
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT
ENTITLED “FISH FEAST KELMSCOTT AGREEMENT 2002”
NOTICE is given that an application has been made to the Commission by The Shop Distributive and Allied Employees
Association of Western Australia under the Industrial Relations Act 1979 for registration of the above agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.
3.-AREA AND SCOPE
This Agreement shall be binding upon Doubtless Bay Pty Ltd (Nigel and Sarah Blackmore) trading as Fish Feast
(hereinafter referred to as “Fish Feast”), the Shop Distributive and Allied Employees’ Association of Western Australia
(hereinafter referred to as “the Union”) and the employees of Fish Feast who are employed in the classifications set out in
clause 6, of this Agreement.
6.-DEFINITIONS
(1) “Employee Grade I” shall mean an employee engaged by Fish Feast who is in the first sim months of employment and
who is gaining the skills required of an Employee Grade II of Grade III.
(2) “Employee Grade II” shall mean an employee with not less than six months service with Fish Feast who is engaged to
assist with preparation, assembly, cooking or packing of product for sale; the maintenance of the work area at a
standard of cleanliness as determined by Fish Feast; the cleaning of cooking utensils, cutlery and glassware; the
delivery of product to the customer outside the establishment and/or performs customer service functions including
the taking of orders by any means, the entering of information onto a computer, the receipt of monies or other duties
involving customer contact.
(3) “Employee Grade III” shall mean an employee who is required to work in an “in charge” capacity giving direction to
Employees Grade I and/or Grade II or being in charge of the shop while working singly.
A copy of the Agreement may be inspected at my office at 111 St Georges Terrace, Perth.
(Sgd.) J. A. SPURLING,
[L.S.]
Registrar.
3 February 2003

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No AG 15 of 2003
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT
ENTITLED “FISH FEAST LATHLAIN AGREEMENT 2002”
NOTICE is given that an application has been made to the Commission by The Shop Distributive and Allied Employees
Association of Western Australia under the Industrial Relations Act 1979 for registration of the above agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.
3.-AREA AND SCOPE
This Agreement shall be binding upon Mario and Frank Galati trading as Fish Feast (hereinafter referred to as “Fish Feast”),
the Shop Distributive and Allied Employees’ Association of Western Australia (hereinafter referred to as “the Union”) and
the employees of Fish Feast who are employed in the classifications set out in clause 6, of this Agreement.
6.-DEFINITIONS
(1) “Employee Grade I” shall mean an employee engaged by Fish Feast who is in the first sim months of employment and
who is gaining the skills required of an Employee Grade II of Grade III.
(2) “Employee Grade II” shall mean an employee with not less than six months service with Fish Feast who is engaged to
assist with preparation, assembly, cooking or packing of product for sale; the maintenance of the work area at a
standard of cleanliness as determined by Fish Feast; the cleaning of cooking utensils, cutlery and glassware; the
delivery of product to the customer outside the establishment and/or performs customer service functions including
the taking of orders by any means, the entering of information onto a computer, the receipt of monies or other duties
involving customer contact.
(3) “Employee Grade III” shall mean an employee who is required to work in an “in charge” capacity giving direction to
Employees Grade I and/or Grade II or being in charge of the shop while working singly.
A copy of the Agreement may be inspected at my office at 111 St Georges Terrace, Perth.
(Sgd.) J. A. SPURLING,
[L.S.]
Registrar.
3 February 2003
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IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No AG 16 of 2003
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT
ENTITLED “FISH FEAST MAYLANDS AGREEMENT 2002”
NOTICE is given that an application has been made to the Commission by The Shop Distributive and Allied Employees
Association of Western Australia under the Industrial Relations Act 1979 for registration of the above agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.
3.-AREA AND SCOPE
This Agreement shall be binding upon Truaust Enterprises Pty Ltd (June Lim) trading as Fish Feast (hereinafter referred to
as “Fish Feast”), the Shop Distributive and Allied Employees’ Association of Western Australia (hereinafter referred to as
“the Union”) and the employees of Fish Feast who are employed in the classifications set out in clause 6, of this Agreement.
6.-DEFINITIONS
(1) “Employee Grade I” shall mean an employee engaged by Fish Feast who is in the first sim months of employment and
who is gaining the skills required of an Employee Grade II of Grade III.
(2) “Employee Grade II” shall mean an employee with not less than six months service with Fish Feast who is engaged to
assist with preparation, assembly, cooking or packing of product for sale; the maintenance of the work area at a
standard of cleanliness as determined by Fish Feast; the cleaning of cooking utensils, cutlery and glassware; the
delivery of product to the customer outside the establishment and/or performs customer service functions including
the taking of orders by any means, the entering of information onto a computer, the receipt of monies or other duties
involving customer contact.
(3) “Employee Grade III” shall mean an employee who is required to work in an “in charge” capacity giving direction to
Employees Grade I and/or Grade II or being in charge of the shop while working singly.
A copy of the Agreement may be inspected at my office at 111 St Georges Terrace, Perth.
(Sgd.) J. A. SPURLING,
[L.S.]
Registrar.
3 February 2003

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 1935 OF 2002
APPLICATION FOR VARIATION OF AWARD
ENTITLED
"HOSPITAL SALARIED OFFICERS (PRIVATE HOSPITALS AWARD), 1980”
NOTICE is given that an application has been made to the Commission by The Hospital and Salaried Officers Association of
Western Australia (Union of Workers) under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:SCHEDULE D RESPONDENTS
Insert new Schedule D Respondents as follows:
Attadale Hospital
21-31 Hislop Road
ATTADALE W.A. 6156
Oats Street General Hospital
34 Oats Street
EAST VICTORIA PARK W.A. 6101
St . John of God Hospital
Parkfield Street
BUNBURY W.A. 6230
Mercy Hospital
Ellesmere Road
MT. LAWLEY W.A. 6050

RESPONDENTS
South Perth Community
Centre Hospital
South Terrace
COMO W.A. 6152
Stirling Hospital
32 Spencer Avenue
MT. YOKINE W.A. 6060
St . John of God Hospital
Subiaco
Cambridge Street
SUBIACO W.A. 6008
Ramsay Health Care Pty Ltd
Trading as Hollywood Private Hospital
Monash Ave
NEDLANDS W.A. 6009

The following new respondents to be added to Schedule D Respondents
Galliers Private Hospital
Mount Lawley Private Hospital
PO Box 1012
14 Alvan Street
Kelmscott Delivery Centre
Mount Lawley
WA 6997
WA 6050
Bethesda Hospital Inc
Murdoch Surgicentre
25 Queenslea Drive
100 Murdoch Drive
Claremont
Murdoch
WA 6010
WA6150

83 W.A.I.G.
Colin St Day Surgery
51 Colin Street
West Perth
WA 6005
Fremantle Kaleeya Hospital
Cnr Station & Wolsely Roads
East Fremantle
WA 6158
Glengarry Private Hospital
53 Arnisdale Road
Duncraig
WA 6023
Lady Lawley Cottage
8 Gibney Street
Cottesloe
WA 6011
Health Solutions (WA) PTY LTD
110 Lakes Road
Mandurah
WA 6210
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Niola Private Hospital
61-69 Cambridge Street
-West Leederville
WA 6007
Rockingham Family Hospital
Cur Willmott & Gnangara Drive
Rockingham Waikiki
WA 6169
Serapis Day Hospital
57 Burroughs Road
Karrinyup
WA 6018
Southbank Clinic
38 Meadowvate Avenue
South Perth
WA 6151
Westminster Day Surgery
476 Wanneroo Road
Westminster
WA 6061
Woodvale Private Hospital for Women
231 Timberlane Drive
Woodvale
WA 6026

A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J.A. SPURLING,
Registrar.
10 February 2003.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 22 OF 2003
APPLICATION FOR VARIATION OF AWARD
ENTITLED
"SOFT FURNISHINGS AWARD”, No. A23 of 1982
NOTICE is given that an application has been made to the Commission by The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A. Branch under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:4. – SCOPE
Delete clause 4. - Scope and insert in lieu thereof the following:
This award shall apply to Soft Furnishings Manufacture as carried on by representative employers named in the schedule attached
hereto.
SCHEDULE 2 –RESPONDENTS
Delete this Schedule and insert in lieu thereof the following:
SCHEDULE B - RESPONDENTS TO THE AWARD
ANNA'S CURTAINS & DECOR
83 Tweedale Road, Applecross WA 6153
AUSTRALIAN CURTAIN INDUSTRIES
1/78 Nonna Road, Booragoon 6154
BERNDALE BLINDS & CURTAINS
U7/59 Truganina Road, Malaga 6090
BETTA CURTAINS
1485 Albany Highway, Cannington 6107
BUDGET DRAPES
23 Winton Road, foondalup 6027
CARPET LIQUDATORS
10 Madison Road, Canning Vale 6155
CHELSEA DÉCOR
6 Canning Road, Kalamunda 6076
CURTAIN BAY
99 Erindale Road, Balcatta 6021
COMPETITIVE CURTAIN MANUFACTURERS
Shop 26, Belmont Shopping Centre, Belmont 6104
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SCHEDULE A - PARTIES TO THE AWARD
SCHEDULE B - RESPONDENTS TO THE AWARD
CURTAIN CAPERS
403 West Point Centre, 396 Scarborough Beach Road, Osbome Park 6017
CURTAIN CENTRE
231 Balcatta Road, Balcatta 6021
CURTAIN CONNECTION THE
436 Lord Street, Mt Lawley 6050
CURTAIN CRAFT
2/460 Canning Highway, Como 6152
CURTAIN DÉCOR
2/100 Frobisher Road, Osbome Park 6017
CURTAIN DESIGN
U2/188 Balcatta Road, Balcatta 6021
CURTAIN FAYRE
199 Great Eastern Highway, Midland 6056
CURTAIN IMAGE
3/16 Stanford Way, Malaga 6062
CURTAIN INTERIORS
352 Charles Street, North Perth 6006
CURTAIN LADY THE
10 Broadway, Nedlands 6009
CURTAIN MAKERS (1989)
Unit 7, 83 Hector Street, Osborne Park 6017
CURTAIN WORLD
26 Oxleigh Drive, Malaga 6062
DUBROV PTY LTD t/as INNOVATION
14 Kembla Way, Willetton 6155
GALAXY SOFT FURNISHINGS
23 Winton Road, Joondalup 6027
HOUSE OF CURTAINS
7-9 Rockingham Road, Hamilton Hill 6163
IDEAL CURTAINS
319 Walcott Street, North Perth 6006
KELLY'S HOME DÉCOR
386 Scarborough Beach Road, Osborne Park 6017
LESLIES CURTAINS
781 Canning Highway, Applecross 6153
LOU'S DÉCOR
1/361 Wanneroo Road, Nollamara 6061
LOU'S DÉCOR
58 Erindale Road, Balcatta WA 6021
MARIA'S QUALITY CURTAINS
48 B Watkins Street, White Gum Valley 6162
MAXWELL INTERIORS
201 Stirling Highway, Claremont 6010
MAY'S CURTAINS & WALLPAPER
Shop 1, 793 Canning Highway, Applecross 6153
REGENT SOFT FURNISHINGS (1980)
8 Platt Court, Booragoon 6154
ROWOOD PTY LTD
Unit 2/12 Abrams Road, Balcatta 6021
SARA'S CURTAINS
145 F Rockingham Road, Hamilton Hill 6163
SPECIALITY CURTAINS & DRAPES
156A Burswood Road, Victoria Park 6100
SPECIALTY CURTAINS & DRAPES
31 Adrian Street, Welshpool WA 6106
THE CURTAIN FORUM
Kingsley Village Shopping Centre, Kingsley 6026
THE CURTAIN FORUM
Shopping Centre Shop 15, 923 Whitfords Ave Woodvale 6026
TONIA'S CURTAINS
Shop 64, Chelsea Village, 145 Stirling Highway, Nedlands 6009
VICKY'S CURTAINS
93 Swan Street, Tuart Hill 6060
WARREN HARPER SOFT FURNISHINGS P/L
24 Gordon Street, Osborne Park 6017

83 W.A.I.G.
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WEE WILLI WINKIES
84 Erindale Road, Balcatta 6021
WINDOW WITCHERY
Rear 8 Powell Street, Osbome Park 6017
A copy of the proposed variations may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J.A. SPURLING,
Registrar.
8 February 2003.

PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2003 WAIRC 07687
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE
TUESDAY, 11 FEBRUARY 2003
FILE NO.
PSACR 56 OF 2002
CITATION NO.
2003 WAIRC 07687
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr B Cusack
Respondent
Mr R Bathurst (of counsel)
_________________________________________________________________________________________________________
1

2

3

4

5
6

7
8

Reasons for Decision
This matter was the subject of conciliation proceedings which did not resolve the dispute between the parties. Accordingly, it
was referred for hearing and determination in the following terms—
“The Civil Service Association of Western Australia Incorporated seeks a declaration that a contractual entitlement exists
that Groupworkers and Senior Groupworkers employed by the Department of Justice be paid the Commuted Shift
Allowance when in receipt of workers compensation benefits.
The Director General, Department of Justice opposes the claims and says that the declaration should not be granted.”
The applicant referred to an unregistered agreement (“the Agreement”) made in 1991 between itself and the Director General
of the Department for Community Services which at that time was the operator of juvenile care and detention facilities. The
Agreement contained a sub-heading, “Re: 14% Commuted Shift Allowance – Workers’ Compensation” and contained the
following paragraph, which set out the essence of the Agreement—
“The Department for Community Services agrees to reinstate and maintain the payment of the 14% Commuted Shift
Allowance for Groupworkers receiving workers compensation payments and employed in the following circumstances.”
The Agreement sets out a range of criteria and conditions for the payment of the Commuted Shift Allowance (“the
Allowance”). In 1993, the Ministry of Justice took over responsibility for juvenile detention centres and employed the great
bulk of the group workers previously employed by the Director General of the Department for Community Services. Some of
the group workers, those who were doing field, non custodial, work, stayed with the Department for Community Services.
The applicant says that the entitlement to payment of the Allowance whilst on workers’ compensation exists independently of
the Agreement because of the custom and practice of the respondent in applying that payment. The applicant also says that
although the Agreement referred to the Allowance as being 14 per cent, the rate at which that Allowance is paid in accordance
with the enterprise bargaining agreement now applicable is 16 per cent, and the applicant says that it is 16 per cent is
appropriate for payment.
By letter dated 14 November 2001, the respondent advised the applicant of its decision to no longer make payment of the
Allowance as part of payments to group workers on workers’ compensation except in limit circumstances.
The applicant says that where the terms of the Agreement have been adopted by the employer a contractual entitlement is
established. (Fielding SC in FCU v Merchant Service Guild 1990 (70 WAIG 896)). Further, the applicant says that as in Constan Industries of Australia Pty Ltd v Norvich Winterthur Insurance (Australia) Ltd 1986 (160 CLR 226 at 236), the custom
and usage was so well known and established as to establish an entitlement to a contractual condition.
The applicant also argues that it is neither equitable nor in good conscience that the respondent should withdraw the
entitlement unilaterally.
The respondent says that until the date of the hearing, the applicant had not indicated in either the claim or any of its
documentation that there was an issue as to the equity of the conduct of the respondent in the withdrawal of the payment. The
respondent says that the applicant has proceeded only on the basis that there was an entitlement and, accordingly, says that is
the claim that the respondent has to answer.
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9

The applicant called evidence from Barry Gordon Nesbitt, a group worker employed by the respondent at Banksia Hill
Detention Centre, supervising and caring for juvenile detainees. Mr Nesbitt gave evidence that he had been originally
employed by the Department for Community Services in December 1991. He has been a workplace delegate for the applicant
since 1994 and part of his responsibility has been to be aware of conditions of employment of group workers. He says that he
was aware of the Agreement and of the entitlement to the Allowance. He believes that generally group workers are aware that
they were to receive the Allowance when on workers’ compensation.

10

Under cross examination Mr Nesbitt said that in 1993, he was one of the group workers whose employment moved to the then
Ministry of Justice. He also gave evidence of a number of occasions upon which he has had access to the workers’
compensation entitlements and processes since 1995. He says that he saw the Agreement as part of his duties as a workplace
representative.

11

The respondent objects to Mr Nesbitt’s evidence that he believed that group workers generally are aware of the entitlement as
this evidence is not evidence he is able to give and not supported by any other evidence, and is hearsay evidence.

12

The respondent on the other hand says that the applicant has not met the tests necessary to demonstrate that the condition of
payment of the Allowance on workers’ compensation is sufficiently well known or acquiesced in that it could be assumed by
everyone entering into a contract that it would form part of the contract, so well known as to go without saying. The
respondent says that the applicant’s evidence and its own evidence demonstrate that knowledge of the Allowance being
payable on workers’ compensation fall well short of meeting that test. The respondent refers to a number of authorities and in
particular notes that a very high standard of proof is necessary for a condition is to be declared to be custom and practice and
constituting an entitlement under the contract.

13

The respondent called evidence from Debra Phaces, Acting Manager, Human Resources Information Management of the
respondent. She prepared a document, Exhibit A, detailing the commencement date of all group workers.

14

Geoffrey William Griffiths, Acting Co-ordinator of Recruitment and Training, for Juvenile Custodial Services of the
respondent, co-ordinates recruitment and training of group workers and is involved in their interviewing and induction. He
initially commenced work as a group worker in November 1976, employed by the Department of Community Services. He has
held a number of positions involving juvenile detention since that time and including group worker positions. From 1991, he
was employed undertaking various roles including group worker, supervisor and assistant superintendent at Longmore. This
latter role at Longmore included human resources, workers’ compensation and involvement in recruitment interviews. He was
aware of a practice of group workers receiving a commuted shift allowance whilst on workers’ compensation while he
performed that latter role. From 1991 to 1995, he was a member of the union, and does not recall the union making him aware
of the practice. Whilst he was at Longmore, apart from those persons who went on workers’ compensation, he did not speak to
group workers about the issue of the amount of payment they would receive on workers’ compensation. During his time in that
role he was involved in interviewing prospective group workers and the issue was not discussed. Such an issue would not
normally form part of the discussions on the interview or during the recruitment process. This was also the case during the
orientation and induction processes. Group workers would not have known about the Allowance through him.

15

William George Edwards, the superintendent of Banksia Hill Detention Centre, gave evidence that he commenced as a group
worker in 1984 at Riverbank and then moved to Longmore. In 1989, he was a senior group worker and in 1993 was transferred
back to Riverbank. In 1994 he was acting, and then became, assistant superintendent. That role involved resource management
including financial, human and physical resources. He has held other positions and been promoted through the ranks to the
position of superintendent.

16

Mr Edwards cannot recall, in his role at Banksia Hill, involved in human resource matters, talking to anyone regarding
payments during the workers’ compensation. Between 1991 and 1994, he did not know of the Agreement although he was a
union member during that time. He cannot remember any efforts by the union to bring that matter to his attention. He has been
involved in all intakes of group workers since 1997 and is aware of the induction process. There has been no mention during
that process of payments during workers’ compensation. There may be some discussion during the induction process of
entitlements to sick leave and annual leave but not to the actual payments to be made during workers’ compensation.

17

The respondent says that the evidence falls well short of demonstrating the necessary conditions to bring the payment of the
Allowance to the status of being a contractual entitlement as claimed by the applicant. Furthermore, the respondent says
Exhibit A demonstrates that one third of group workers currently employed were engaged prior to the Agreement between the
applicant and the Department of Community Development and there would need to be evidence that they were made aware of
a variation to their contract of employment at some stage. The remaining two thirds of employees were employed subsequent
to that Agreement being reached and there is no evidence to support them having been advised in such a way that the condition
became notorious, was so well known as to go without saying, or formed any aspect of their contractual entitlements during the
course of them being engaged or subsequently. The respondent says that it is not surprising that Mr Nesbitt would have known
of the agreement or of the payment arrangement for workers’ compensation because he had been injured and had experienced
the workers’ compensation payments on a number of occasions and his injury had had an effect on his life. He was also aware
of the arrangement because of his role as union representative. His view that everyone knows about it was not supported by the
evidence and, in particular, two witnesses called by the respondent who might otherwise have known of such an arrangements
had it been as described by Mr Nesbitt, have given evidence of the contrary. The respondent says that a high standard of proof
is required that the entitlement was so well known, so notorious that everyone contracted on that basis.

18

The tests to be applied in determining custom and practice are set out by his Honour Brinsden J. in Robe River Iron Associates
v Amalgamated Metal Workers’ and Shipwrights Union of Western Australia and Others (67 WAIG 1097 at 1098) where His
Honour said that—
“In my view the evidence before the Commissioner fell far short of establishing any custom or usage which could in a
way have been the basis of implication into the terms of the Agreement. What is necessary to establish custom or usage
has been discussed in Constan Industries of Australia Pty Ltd v. Winterthur Insurance (Australia) Ltd (1986) 60 ALJR
294 and particular at p. 296. The following propositions were referred to. (1) The existence of a custom or usage that will
justify the implication of a term into a contract is a question of fact. (2) There must be evidence that the custom relied on
is so well known and acquiesced in that everyone making a contract in that situation can reasonably be presumed to have
imported that term into the contract: In the words of Jessel MR in Nelson v. Dahl (1979) 12 Ch 568 at p. 575, approved
by Knox C.J. in Thornley v. Tilley (1925) 36 CLR 1 at p. 8: “(The custom) must be so notorious that everybody in the
trade enters into a contract with that usage as an implied term. It must be uniform as well as reasonable, and it must have
quite as much certainty as the written contract itself.” (3) A term will not be implied into a contract on the basis of a
custom where it is contrary to the express terms of the agreement. (4) A person may be bound by a custom
notwithstanding the fact that he had no knowledge of it.”
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The evidence called by the applicant to demonstrate that custom and practice applies was the evidence of Mr Nesbitt that—
“My understanding of this document is that generally group workers are aware that they will be in - - receive a payment,
workers compensation, for - - sorry, commuted allowance on any work - - on receipt of workers compensation.”
(transcript page 6)
Mr Nesbitt’s evidence is not supported by evidence called by the respondent. There would appear to be no information as to
the payment of the Allowance during workers’ compensation provided to prospective group workers during the recruitment
process, nor to them once they have been engaged, or during orientation or induction. There is no evidence of any general
dispersal of the information. The evidence appears to demonstrate only that those persons who are union delegates, human
resources personnel or group workers who have had cause to utilise workers’ compensation may be aware of the arrangement.
There is no evidence that the Allowance being payable during workers’ compensation was known to the remainder of the
approximately 190 group workers, either during the formation of their contracts of employment or at any time since. The
evidence is not such as to demonstrate that it “is so well known and acquiesced in that everyone making a contract in that
situation can reasonably be presumed to have imported that term into the contract,” (RRIA v AMWSU (supra)). Nor is there
evidence of it being “so notorious that everybody in the trade enters into a contract with that “(custom and practice) as an
implied term” (Thornley v Tilley (1925) 36 CLR 1 at page 8).
Accordingly, the evidence fails to meet one of the four essential tests, and I am unable to determine that a contractual
entitlement exists in that regard.
As to the applicant’s argument during the course of the hearing that, in essence, the respondent’s alleged unilateral withdrawal
of the payment of the Allowance during workers’ compensation, was unfair. I note the terms of the referral of this matter for
hearing and determination. It relates only to the assertion by the applicant that an entitlement exists, and seeks a declaration
accordingly. It does not raise any question as to the fairness or otherwise of the respondent’s decision to withdraw from the
arrangement, or its actions in implementing that decision. Until the matter was raised in the applicant’s closing submission, the
matter was not the subject of the dispute referred for hearing and determination, and the respondent objects to its being dealt
with in those circumstances.
I make no findings and draw no conclusions as to the issue of fairness as that aspect has not been the subject of evidence, and
is not properly before the Commission.
_________

2003 WAIRC 07685
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
TUESDAY, 11 FEBRUARY 2003
FILE NO.
PSACR 56 OF 2002
CITATION NO.
2003 WAIRC 07685
_________________________________________________________________________________________________________
Result
Application dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Mr B Cusack on behalf of the applicant and Mr R Bathurst (of Counsel) on behalf of the respondent, the Public
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner
Public Service Arbitrator.
____________________
2003 WAIRC 07626
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
THE ATTORNEY GENERAL, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
PSAC 55 OF 2002
CITATION NO.
2003 WAIRC 07626
_________________________________________________________________________________________________________
Result
Interim order dismissed.
_________________________________________________________________________________________________________
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Order
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 9th day of January 2003 the Arbitrator convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at the conclusion of that conference the parties sought time to undertake further discussions; and
WHEREAS on the 3rd day of February 2003 the Arbitrator convened a further conference for the purpose of conciliating between
the parties and to deal with an application by the Applicant for an interim order in the following terms: “That the contested
direction of the respondent to Ms Lamond be suspended to the extent necessary to allow in-person contact with the prisoner in
question on an initial occasion, and then each fortnight until the substantive matter is finally determined”; and
WHEREAS the Arbitrator heard from the parties regarding the interim order sought by the Applicant; and
WHEREAS the Arbitrator considered the tests set out in Thomas James Brown v President, State School Teachers Union of WA
(Inc) and Others (69 WAIG 1390) and in Barry Corse v David Alexander Robinson (77 WAIG 321); and
WHEREAS the Arbitrator considered that the issue of the Respondent directing Ms Lamond to not visit a person in the adult prison
system—
1.
While it does not relate to her workplace and is not limited to what she does in her personal and private time, it
relates to her role, responsibilities and the limitations properly applying to the work she undertakes; and
2.
Although there is a substantial case to be tried, the competing views and interests of the parties and relevant
considerations on both sides do not allow a conclusion to be reached as to a prima facie case; and
3.
The potential detriment to the Applicant in not being able to visit this person for the period of time until the matter
is heard and determined is not as great as is the potential detriment to the Respondent should any visits proceed; and
WHEREAS the Arbitrator concluded that on balance, taking account of those matters referred to in points 1, 2 and 3 above and
weighing them with the remainder of the tests to be applied in considering an application for an interim order, the interim order
sought should not issue;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders that—
THAT the application for interim orders be and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitraror.

INDUSTRIAL MAGISTRATE—Complaints before—
2003 WAIRC 07367
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
AUSTAL SHIPS PTY LTD, RESPONDENT
CORAM
MAGISTRATE G CICCHINI IM
DATE
MONDAY, 18 NOVEMBER 2002
FILE NO/S.
M 375 OF 2001
CITATION NO.
2003 WAIRC 07367
_________________________________________________________________________________________________________
Result
Claim struck out for want of jurisdiction
Representation
Claimant
Mr L Edmonds of counsel
Respondent
Mr K Martin QC and with him Mr S Heathcote of counsel
_________________________________________________________________________________________________________
Reasons for Decision
(Given orally during and at the conclusion of the hearing, extracted from the transcript of proceedings and edited by His Worship)
1
The Claimant seeks, on the first day of the hearing of this matter, to amend the claim by substituting the worker, Mr Richard
James Quinlivan, as the Claimant. The power for substitution is available to me by virtue of Order 16 Rule 1 of the Local
Court Rules 1961.
Section 81CA(2) of the Industrial Relations Act 1979 provides that—
“Except as otherwise prescribed by or under this Act or another law —
(a)
the powers of an industrial magistrate’s court; and
(b)
the practice and procedure to be observed by an industrial magistrate’s court,
when exercising general jurisdiction are those provided for by the Local Courts Act 1904 as if the proceedings were an
action within the meaning of that Act.”
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2

I have gone to the regulations in relation to this jurisdiction, being the Industrial Magistrate’s Courts (General Jurisdiction)
Regulations 2000. Regulation 6 thereof provides—
“(1)
A court hearing an action may, of its own motion or on an interlocutory application by a party, give a direction
on the practice and procedure in relation to a proceeding in the action if —
(a)
these regulations do not provide for the practice or procedure in the proceeding;
(b)
the Local Courts Act 1904 does not provide for the practice or procedure in the proceeding or provides for a
practice or procedure that is inconsistent with these regulations; and
(c)
no direction under regulation 5 in relation to a proceeding of that kind is in force.”
3
Regulation 5 is a provision that enables the Chief Stipendiary Magistrate to make directions in relation to procedure. It
provides—
“(1) The chief stipendiary magistrate may give directions as to the practice and procedure to be followed in proceedings
generally, if —
(a)
these regulations do not provide for the practice or procedure in the proceedings; and
(b)
the Local Courts Act 1904 does not provide for the practice or procedure in the proceedings, or provides for
a practice or procedure that is inconsistent with these regulations.”
4 As to the application for substitution of the Claimant in this matter, there is no particular regulation that I can find within the
Industrial Magistrate’s Courts (General Jurisdiction) Regulations 2000 that applies. There has not been any direction given
by the Chief Stipendiary Magistrate in that regard. Accordingly, it seems to me that the provisions of the Local Courts Act
1904 and rules apply. In that regard I note Order 16 Rule 1 of the Local Court Rules 1961. It provides—
“Where an action or matter has been commenced in the name of the wrong person as plaintiff or otherwise, or
where it is doubtful whether it has been commenced in the name of the right person, the Magistrate, if satisfied
that it has been so commenced through a bona fide mistake, and that it is necessary for the determination of the
real matter in dispute so to do, may order any other person to be substituted or added as plaintiff or otherwise
upon such terms, as to notice and otherwise, as may be just .”
5
Therefore there is power for substitution to occur if I am satisfied that the proceedings have been commenced in the wrong
name as a result of a bona fide mistake.
6
It is incumbent upon the Claimant to provide evidentiary material addressing the issue of mistake. That has not been done. The
position is that the Court has been asked to proceed and grant the application on what can only be said is an evidentiary
vacuum. There is simply no evidence before the Court going to the issue of mistake.
7
It must be said that the Claimant has had the opportunity to address this issue of mistake and, it seems, has had the opportunity
to do so since early November, but has not done so. The result is that the necessary and pivotal precursor to this Court
exercising its jurisdiction in favour of the Claimant has not been met and it has left this Court with no evidence upon which it
could possibly grant the application, leading inevitably to the rejection of the application for substitution made by the
Claimant. Further, and in any event, having been taken through the pleadings by Mr Martin, I agree with him that the
pleadings have been prepared in what seems to be a considered approach, and that also militates against a finding of mistake.
8
The bottom line here is that the Court cannot operate in an evidentiary vacuum. There is simply no evidence, which would
enable me to exercise my discretion even though I have the power to do so pursuant to Order 16 Rule 1 of the Local Court
Rules 1961 and, therefore, for those reasons, the application is refused.
(His Worship then heard the parties in relation to whether the claim should proceed. The Reasons for Decision then continued)
9
The submissions made by Mr Martin in this matter are obvious. In essence he suggests that the claim brought by the Claimant
union is predicated on its ability to pursue a claim governed by the workplace agreement. It is self-evident that the union does
not possess the ability to pursue a claim pursuant to the Workplace Agreements Act 1993. It was not privy to the agreement
between Mr Quinlivan, the worker, and the respondent. It is axiomatic, therefore, that this claim is erroneously founded. I need
not go over, in any detail, what Mr Martin has put to me because, as I have said, those submissions are self-evident as are the
outline of written submissions that he has made on the jurisdictional issues. Indeed, they are so self-evident that even Mr
Edmonds does not resist the argument. He indicated to me that the whole basis for making the initial application to amend the
name of the Claimant was founded on the obvious difficulty that presented as a consequence of the issues raised by the
Respondent. It follows that this Court does not have the ability to deal with this matter before it. There is a fundamental flaw in
the claim, which strikes at the jurisdiction of this Court. I therefore find that I do not have jurisdiction to deal with the claim as
it is before me.
10 For the reasons stated, I order that the claim be struck out for want of jurisdiction.
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Reasons for Decision
(Given extemporaneously at the conclusion of the hearing, extracted from the transcript of proceedings and edited
by His Worship)
These matters follow another matter that was determined by this Court (not as presently constituted) which went on appeal to
the Full Bench. The Full Bench having considered the matter determined that the Metal Trades (General) Award 1966 (the
Award) did not apply (see Bell-A-Bike Rottnest Pty Ltd v AFMEPKIU 82 WAIG 2655).
The Award is the sole basis upon which each of the claims has been made. Accordingly, the claims in each instance are reliant
on the Award being found to be applicable. If it does not apply, simply put, the cause of action in each instance falls away. Mr
Edmonds signalled his intention to “amend” the claims so that they are not predicated upon the applicability of the Award. I
cannot see, with all due respect to Mr Edmonds, how the claims can be amended as he seeks. That would be tantamount to
raising a new cause of action. It is appropriate in the circumstances, therefore, that the claims be dismissed because there is
simply no basis for the claims given the decision of the Full Bench in the decided matter. Accordingly, it is appropriate,
therefore, that the applications made by the Respondent, that the claims be dismissed, succeed. The claims in each instance are
accordingly dismissed.
The Respondent seeks costs in relation to making these applications and says that it attempted to resolve the matters by way of
agreement but was forced to make the applications in order to resolve the issue. In my view, the matter was understood in each
instance, quite clearly, to be one which would be determined upon the determination of the test case that was ultimately
decided by the Full Bench. In those circumstances it seems to me that the parties have been in the clear knowledge that the
determination of the Full Bench would ultimately determine these matters.
I accept that the Respondent has been put to cost in bringing these applications to finally resolve the matters and has incurred
expenses in doing so. In my view it cannot be said that the conduct of the Respondent has been anything other than
appropriate. The Claimant’s delay in relation to this matter, although regrettable, has not been such as to place it, in my view,
at risk of costs. The only consequence, in my view, is that the Claimant exposed itself to the payment of disbursements
incurred making the applications. I therefore accede to the claim for costs, only in so far as the Claimant is to pay to the
Respondent the $10.00 fee which it incurred in each instance by way of disbursement in bringing these applications.
G. CICCHINI,
Industrial Magistrate.
____________________
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Reasons for Decision
(Given extemporaneously at the conclusion of the hearing, extracted from the transcript of
proceedings and edited by His Worship)
The matter before me is a claim by Karen Jean Broadfoot as against Andrew Ha and Tran Ha. Together, Mr and Mrs Ha
are the owners of a business at Wangara being the Paramount Lunch Bar and Cafe. It is common ground that the
Respondents employed the Claimant, Ms Broadfoot, and that her employment commenced in about early February 2001.
It is also common ground that the Claimant was paid during the course of her employment as a casual employee pursuant
to the Restaurant, Tearooms and Catering Workers Award No R48 of 1978.
The Claimant worked for the Respondents for the period leading up to 18 January 2002, at which time she had a
disagreement with Mr Ha’s wife and left the employment of the Respondents of her own accord. It seems that she took
some advice in relation to her employment situation and as a result of advice received she then made a claim for the
payment of annual leave. The Respondents rejected that claim on the basis that the Claimant was not a person to whom
annual leave was payable in that she was a casual employee.
The issue in this case is one that is to be determined simply on whether or not the Claimant was a part-time employee or a
casual employee. Mr Ha says she was a casual employee, as evidenced by the pay rate that she received in respect of her
payment for hours worked. The Claimant says that although she was paid a casual rate, she in fact was a part-time
employee as evidenced by the regular hours, the continuous employment and the rosters that she was required to work.
Whether or not a person is a casual employee or a part-time employee is a matter to be determined by the Court.
Whatever the parties may consider their respective positions to be, the question is one that only this Court can determine.
There is ample authority to say that it matters not how the parties classify the position or, indeed, label the position. The
Court must look at the evidence objectively to determine what was the true nature of the employment contract between
the parties.
In this case the evidence generally is not in dispute, although there is one major issue of dispute. That major issue is
whether or not at the time that the employment commenced or just prior to the employment commencing, that is at the
time that the discussion took place in respect to the employment conditions, the Claimant was advised that she would be a
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casual employee. On her evidence, the Claimant says that she was never told that she was a casual employee. On Mr Ha
‘s evidence, he says it was made clear to her, because of the rate of pay that she was to receive, that she was a casual
employee. So there is a dispute on the facts in relation to that matter. But otherwise and generally, the evidence is not in
dispute.
It is clear that the Claimant was engaged by the Respondents and commenced her employment in or about early February
2001. That employment continued through to January 2002.
It is also clear from the documentary evidence before me, particularly exhibit 4, that she generally commenced her duties
at 9.00am but sometimes earlier. Sometimes she commenced as early as 7.30am; sometimes she commenced at 8.00am
and sometimes at 10.00am. It seems from the documentary evidence before me that she always finished her work at
2.30 in the afternoon.
It is also apparent from the documentary evidence before me and indeed from the evidence given by both the Claimant
and Mr Ha that she also worked every second Saturday. The Claimant tells me that her pay for the Saturday work was
received in cash and did not form part of the payment that she received otherwise for her duties.
She told me that she initially commenced working 5 days a week but, because of personal circumstances, that
arrangement changed and she ultimately worked 4 days a week on a regular basis for the Respondents. Indeed, the
documentary evidence supports the fact that she worked for the Respondents on a regular basis, that is, she worked 4 days
a week, and the evidence dictates that her hours of work generally were quite consistent, in or around the 22 or 23 hour
mark, sometimes more, sometimes less, but generally speaking about that time was worked by the Claimant.
It is also the case that she worked in accordance with rosters that were prepared by the Respondents and, indeed, the
rosters or some of them are before the Court in exhibit 4.
The Respondents’ position is that although the Claimant did work for them on a regular basis, the hours of work changed
dramatically to suit the needs of the business and that although there were rosters in place, the rosters were changed to
reflect the needs of the business. The Respondents put to the Court that the hours of work of the Claimant were not as
regular as the Claimant would lead the Court to believe.
The Respondents essentially oppose the Claimant’s claim because they say that she was a casual employee. She knew she
was being paid a casual rate and she cannot have the benefit of being paid at a casual rate and now seek to claim holiday
pay as well. Had she wanted holiday pay, she should have been receiving the part-time rate which was significantly lower
and she would have, in fact, been paid less for her employment during that particular point in time. That is essentially
what the defence is in relation to the matter.
I am called upon to determine what was the relationship between the parties and to determine the true nature of the
employment agreement. That is, whether it was a casual employment relationship or whether it was a part-time
employment relationship.
In determining the matter, I go to the evidence of the Claimant firstly. She has testified that she was aware that she was
being paid at a casual rate. There is no question about that at all. However she maintains that she was not told she would
be put on as a casual. I accept her evidence in that regard. The Respondents says that she knew that she was a casual
because she was being paid at a casual rate. There can be no doubt that the Claimant knew she was being paid at a casual
rate but the fact that that occurred did not necessarily mean that she was told upon appointment or immediately prior that
she was a casual employee. I find, in fact, accepting the Claimant’s evidence in preference to that of Mr Ha, that she was
not told that she was a casual employee.
Leaving that aside, the Respondents’ position is that because the Claimant was paid at a higher hourly rate than a parttime employee, then the rate compensated for the lack of other entitlements and in those circumstances the rate at which
she was paid was indicative of the fact that she was a casual employee. However, the fact that the employer may have
paid her at the higher casual rate does not of itself necessarily mean that the person is a casual employee. Furthermore, the
fact that she was paid at a higher rate does not offset an employee’s right, under the relevant legislation. In other words,
the payment of a higher rate does not of itself diminish any liability the employer might have in the event that this Court
finds that the Claimant was a part-time worker.
It is important, of course, that persons be classified correctly. There are a number of indicators that go to the issue of
whether a person is part-time or casual. Generally speaking, casual employees are employed on an irregular basis with no
set design or routine to their work and there is no particular expectation that there will be regular ongoing employment.
They are employed on an “as-needed” basis, often to meet the changing workloads within a business. Often casual
employees work on an irregular basis for example one particular day one week, two days the next week, four days the
next, the whole of the next week and maybe no days at all the following week. There is no pattern of work in that
situation. That is only an example, of course. The fact that they are casuals is recognised from the beginning of their
employment and it is usually indicative of the fact that they work for short periods on an irregular basis with their actual
hours varying from week to week. They are employed on that basis and they do not receive any other benefits. They do
not generally have consistent starting times or finish times or regular hours of work and they are generally contacted by
their employer to ascertain whether they can work at a particular time or a particular day. There is no semblance of
regularity to it. There is no particular expectation of work being made available. The main factor is that casual employees
are free to refuse work. They can come and go as they please. They are not committed to their employer. They do not
have to be there every particular day. If they want not to work a particular day, they can say, “Look, I don’t want to work
that day” and the employer is bound by that.
A part-time employee, on the other hand, is in a different situation. It is the part-time employee who is involved in regular
and systematic work and normally it is fixed. Such an employee may work a certain number of hours per week or per
fortnight as the case may be. There is a certain expectation on both sides in relation to the work. The employee expects to
work and the employer expects the employee to go to work for those particular hours. Usually, with part-time situations,
there is a regular set roster whereby the employee knows which particular days he or she is to go in to work and generally
speaking there are set times as well. There are a number of other factors that show whether a person is part-time; for
example, that the job is ongoing work. If the work is ongoing and regular then that is indicative of a part-time situation.
Now what was the case here in this particular case? It is clear to me that the Claimant worked on a very regular basis, that
is, she worked weekly. Initially five days a week and then four days a week. Her start time was generally 9.00am,
although it is conceded and it is accepted that sometimes she started earlier, sometimes later, but generally she started at
9.00am. Further, it is the case that she finished at 2.30pm every day that she worked. That is all indicated by the rosters
that I have before me in exhibit 4. It is also clear that she had ongoing regular employment upon that basis and there was
an expectation on her part to be working with the Respondents. It is clear from the evidence that the Respondents had an
expectation that the Claimant would attend work upon that basis.
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The evidence before me overwhelmingly dictates that the Claimant in this particular case was working as a part-time
employee. Notwithstanding the fact that she was paid at a casual rate, it does not matter what the Respondents may have
classified her as or what they paid her as, the reality is, because of the circumstances, that she was a part-time employee
although classified by the Respondents to be a casual employee. The Respondents had no greater obligation than to pay
her the award rate for a part-time employee and strictly speaking they should have paid her less during the time of her
employment there. That is a matter for the Respondents. There is nothing I can do about that. The fact is, because they
failed to properly categorise the employee as a part-time employee, they have effectively caused themselves to expend
more in the payment of her hourly rate. They have failed to recognise that the person was, in fact, a part-time employee
because of the circumstances.
Given that the Claimant is a part-time employee and, as I said, the evidence overwhelmingly dictates that that is the case
based on what I have before me, then she is entitled to annual leave. Section 23(1) of the Minimum Conditions of
Employment Act 1993 excludes casual employees from entitlement to annual leave, but others, such as full-time
employees and part-time employees are entitled to annual leave or pro-rata annual leave.
It is clear that the Claimant ought to have been paid her pro-rata annual leave at the time of termination. I appreciate that
that did not occur for various reasons. Firstly, she did not know she was entitled to the payment and secondly, because the
Respondents did not think she was entitled to the payment. It is simply a situation where she was ignorant of her rights
and the Respondents, because of the view that they took that she was a casual employee, did not think she was entitled to
the payment of holiday pay. Clearly she was entitled to holiday pay. The Claimant’s ignorance caused the delay in her
making a claim for holiday pay.
The Claimant is entitled to be paid at the rate for her last week’s pay, but she has not claimed upon that basis. She has
claimed at a lesser rate. The rate for her last week’s pay, according to the evidentiary materials that I have before me, was
that comprised for having worked 25½ hours. She could have claimed on that basis but did not do so. She has calculated
her claim at an average of 23 hours. In my view, the claim for 23 hours on an average of the hours that she ordinarily
worked for the Respondents is probably fair notwithstanding that it is not strictly in accordance with the legislation. The
Claimant has claimed the 23 hours per week worked as being the basis upon which the calculation is made. Therefore she
claims to be entitled to 23 hours multiplied by 4 weeks, which equates to 92 hours. The 92 hours is to be multiplied by the
applicable hourly rate of $13.56 per hour. That produces an amount of $1247.57 less the tax leaving a net sum of
$991.52. That is what she claims.
The position in relation to her claim is that she is entitled to annual leave for the period that she worked. Her entitlement
is notionally greater than what she has claimed strictly speaking because she has limited herself to 23 hours where, in
fact, she should have claimed a higher amount. I note that she is just short of the 12-month period and strictly speaking
she would not be entitled to 4 weeks. But the calculation that she has made still brings her under the amount to which she
is entitled in any event by virtue of a claim pursuant to the legislation for the 25½ hours that she worked during her final
week. Upon that basis I take the view that the amount that she has sought is appropriately claimed.
For the reasons that I have stated, I find that the claim made by the Claimant has merit. In fact, she has proven on the
balance of probabilities that she was a part-time employee. She was not paid in accordance with the Minimum
Conditions of Employment Act 1993 and she is entitled to annual leave. The amount that she has claimed is within that to
which she is entitled. Accordingly, I find against the Respondents in relation to this matter. There will be judgment for the
Claimant as against the Respondents in the net amount of $991.52.
I propose in consequence of the reasons that I have given to make the following orders—
1. That the claim is proved; and
2. That there be judgment for the Claimant as against the Respondents in the sum of $991.52 net.
The amount stated in order 2 is comprised of the gross sum of $1247.57 less tax.
G. CICCHINI,
Industrial Magistrate.

____________________
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Background
1
The Claimant, by its claim filed 11 November 2002, alleges that the Respondents have breached section 49M(1) of the
Industrial Relations Act 1979 (the Act). It seeks injunctive relief against the Respondents. It also seeks, pending final
determination, interim orders pursuant to section 83E(5) of the Act preventing further breach. In essence the Claimant seeks
that the Claimant, through its officers, be permitted to carry out its lawful entitlements pursuant to sections 49H and 49I of
the Act.
Section 49M(1) provides—
“The occupier of premises must not refuse, or intentionally and unduly delay, entry to the premises by a person entitled
to enter the premises under section 49H or 49I.”
Sections 49H and 49I provide—
“49H. Right of entry for discussions with employees
(1)
An authorised representative of an organization may enter, during working hours, any premises where relevant
employees work, for the purpose of holding discussions at the premises with any of the relevant employees
who wish to participate in those discussions.
(2)
If an award, order or industrial agreement that extends to the relevant employees makes provision as to entry
onto premises by an authorised representative and —
(a) does not require notice to be given by the representative; or
(b) requires a specified period of notice to be given by the representative,
the authorised representative is not required to give notice under this section.
(3)
If subsection (2) does not apply, the authorised representative is not entitled to exercise a power conferred by
this section unless the authorised representative has given the employer of the employees concerned at least
24 hours’ written notice.
49I. Right of entry to investigate breaches
(1)
An authorised representative of an organization may enter, during working hours, any premises where relevant
employees work, for the purpose of investigating any suspected breach of this Act, the Long Service Leave
Act 1958, the MCE Act, the Occupational Safety and Health Act 1984, the Mines Safety and Inspection Act
1994 or an award, order, industrial agreement or employer-employee agreement that applies to any such
employee.
(2)
For the purpose of investigating any such suspected breach, the authorised representative may —
(a) subject to subsections (3) and (6), require the employer to produce for the representative’s
inspection, during working hours at the employer’s premises or at any mutually convenient time and
place, any employment records of employees or other documents, other than workplace agreements,
kept by the employer that are related to the suspected breach;
(b) make copies of the entries in the employment records or documents related to the suspected breach;
and
(c) during working hours, inspect or view any work, material, machinery, or appliance, that is relevant
to the suspected breach.
(3)
The authorised representative is not entitled to require an employer to produce an employment record of an
employee if the employee —
(a) is a party to an employer-employee agreement; and
(b) has made a written request to the employer that the record not be available for inspection by an
authorised representative.
(4)
A written request under subsection (3)(b) —
(a) may be withdrawn by written notice given by the employee to the employer; and
(b) has effect until it is so withdrawn.
(5)
An authorised representative is not entitled to exercise a power conferred by this section for the purpose of
investigating a suspected breach of an employer-employee agreement to which a relevant employee is a party
unless the authorised representative is authorised in writing by that relevant employee to carry out the
investigation.
(6)
An authorised representative is not entitled to require the production of employment records or other
documents unless, before exercising the power, the authorised representative has given the employer
concerned —
(a) if the records or other documents are kept on the employer’s premises, at least 24 hours’ written
notice; or
(b) if the records or other documents are kept elsewhere, at least 48 hours’ written notice.
(7)
The Commission may, on the ex parte application of an authorised representative, waive the requirement to
give the employer concerned notice of an intended exercise of a power under subsection (6) if the Commission
is satisfied that to give such notice would defeat the purpose for which the power is intended to be exercised.
(8)
If the requirement for notice is waived under subsection (7) —
(a) the Commission must give the authorised representative a certificate authorising the exercise of the
power without notice; and
(b) the authorised representative must, after entering the premises and before requiring the production
of the records or documents, give the person who is apparently in charge of the premises the
certificate or a copy of the certificate.”
2 By interlocutory application filed on 13 November 2002 the Claimant sought—
“Interim orders pursuant to s. 83E(5) of the Industrial Relations Act 1979 in the following terms—
(1) The Respondents by themselves, their servants, representatives, or agents be restrained until the final
determination of this proceeding or further order from refusing, hindering, obstructing or preventing the
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Claimant’s authorised representatives entering the First Respondent’s lease on the Burrup Peninsula for the
purposes of investigating suspected breaches or holding discussions with employees as provided for in the
Industrial Relations Act 1979;
(2) The Respondents by themselves, their servants, representatives, or agents be restrained until the final
determination of this proceeding or further order from refusing, hindering, obstructing or preventing the
Claimant’s authorised representatives—
(a)
interviewing employees including where work is being performed; and
(b)
inspecting or viewing any appliances, machinery, materials or work.
(3) The Respondents by themselves, their servants, representatives, or agents be restrained until the final
determination of this proceeding or further order from requiring or insisting that the Claimant’s authorised
representatives disclose to the Respondents themselves, their servants, representatives, or agents—
(a)
the names of any employees who may be interviewed by the Claimant’s authorised
representatives; or
(b)
the details or nature of any suspected breaches;
(4) The Respondents by themselves, their servants, representatives, or agents be restrained until the final
determination of this proceeding or further order from requiring or insisting that any person be present
while the Claimant’s authorised representatives are exercising their powers pursuant to Part II Division 2G
of the Industrial Relations Act 1979; and
(5) There be liberty to apply.”
The Respondents who, at the hearing of the interlocutory application, made application for the adjournment of the same
opposed the application seeking interim orders. The Respondents submitted that, given that there were proceedings on
foot in the Federal Court of Australia with respect to substantially the same matter, and given that there were necessary
pivotal constitutional issues to be determined with respect to the matter which strikes at the validity of the relevant
provisions referred to, that this Court should defer its consideration of the matter pending the determination of the matter
by the Federal Court of Australia. The Claimant opposed the application for an adjournment.
Mr Lundberg instructed by the Honourable Minister for Employment and Workplace Relations of the Commonwealth of
Australia sought to intervene and be heard with respect to the applications made by the Respondents.

REASONS FOR DECISION
(Given orally during and at the conclusion of the hearing, extracted from the transcript of proceedings and edited by His
Worship)
(His Worship first dealt with the application for leave to intervene.)
5
The Honourable Minister for Employment and Workplace Relations of the Commonwealth of Australia seeks leave to
intervene in this proceeding.
6
There is no legislative basis for such intervention. Leave is sought based on my inherent powers to regulate my own
proceedings. This Court does not possess inherent jurisdiction, it is a creature of statute. It operates within the statutory
framework provided.
7
The Minister brings the intervention application in this instance so that he can be heard on issues that are in controversy
between the parties in relation to the matter before me. To allow the Minister to intervene in this matter would, in my
view, be inappropriate given the lack of statutory power. What the Minister seeks goes beyond my powers of regulating
my own proceedings. Rather it relates to being heard in relation to the matter as a substantive party to the matter before
me.
8
If it were Parliament’s intention that the Minister be heard in such a way, then it would have specifically given me power
to do so. I take the view that I have no power to grant leave to intervene and I decline the application.
(His Worship next dealt with the application by the Respondents to adjourn the application by the Claimant for an interim order.)
9
The Respondents seek that this matter, being an application for an interim order, be adjourned pending a determination in
the Federal Court of Australia of matter No W311 of 2002 that is before it. Although the Claimant and the Second
Respondent in these proceedings are not parties to that particular action, I am informed in an affidavit sworn on
26 November 2002 by Dean Brajevic on behalf of the First Respondent that an application has been made to the Federal
Court of Australia seeking to have the Claimant and the Second Respondent joined as parties to that action. It appears
further that that matter will come on before the Federal Court of Australia this Friday.
10 In its application before the Federal Court of Australia, the First Respondent in these proceedings seeks declaratory
orders, including an order that Division 2G of Part II of the Industrial Relations Act 1979 concerning rights of entry are
inconsistent with the relevant provisions of the Workplace Relations Act 1966, and that they are accordingly inoperative.
Further, and in the alternative, it seeks a declaration that the State provisions are inconsistent with the certified
agreements entered into between the First Respondent and various unions by reason of section 170LZ(l) of the Workplace
Relations Act 1996.
11 I am informed that on 15 November 2002, the First Respondent filed a notice of a constitutional matter in which it states,
inter alia, that Division 2G of Part II of the Industrial Relations Act 1979 are inconsistent with Part IX Division 11A of
the Workplace Relations Act 1996, or alternatively inconsistent with the certified agreements.
12 The Respondents argue that there would be little or no utility in having the same issues ventilated in this jurisdiction,
given that they are or will be the subject of consideration by the Federal Court of Australia, which is superior to this
Court.
13 The Claimant, on the other hand, says that an adjournment of this matter before me pending the outcome of the Federal
Court proceedings is tantamount to a stay that will have the effect of rendering nugatory the Claimant’s attempt to obtain
interim relief in the form of the injunction in accordance with the application that is before this Court. The Claimant says
that it would be prejudiced by a delay that would inevitably flow and the prejudice to it would be that of not being able to
service its members. That would have deleterious effects, not only on its members, but also upon the Claimant itself in
that members would be dissatisfied at the lack of action.
14 It seems to me that there are a number of factors to be noted and considered in respect of the Federal Court proceedings.
They are, firstly, that the action as it now stands is one in which the parties are not the same as the parties in this
particular action. Further, there is no guarantee that the parties will be joined. Thirdly, the Federal Court of Australia
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cannot deal with an interim application such as the one that is before me. Those matters are noted. Having said that,
however, it seems most unlikely that an application to join the Claimant and the Second Respondent would not succeed.
15 Clearly the jurisdictional issue of whether or not the Commonwealth legislation or certified agreements thereunder cover
the field or have precedence is of pivotal importance to both the determination of this Court and any determination by the
Federal Court. The Claimant’s ability to pursue its claim and, for that matter, the interlocutory relief sought, is totally and
wholly contingent upon the State law not being inconsistent with the Commonwealth legislation. It appears, from what I
have heard today, that the argument on the issue is not clear-cut. It is obviously open to considerable argument between
the parties. The issue is obviously a critical one. In my view, any determination of this interlocutory application
necessarily requires consideration of the constitutional issues, which are the very same issues to be determined by the
Federal Court of Australia.
16 Further, it appears to me that it would be highly unlikely that if this interlocutory application were to be proceeded with,
that the matter could be dealt with upon the basis outlined in section 78B(5) of the Judiciary Act 1903. The evidentiary
material before me does not dictate urgency. There is no evidence, for example, that the death of the worker, which was
referred to in the supplementary affidavit of Mark Hudston, is linked to a work related factor. In any event, regulatory
bodies protect the interests of the workers in respect to health issues. There are inspectors to protect them in that regard.
17 Additionally, it is clear from the affidavits filed by the Claimant in this matter that the Claimant has been able to
communicate with its members and clearly such communication can continue.
18 If I was to deal with this matter, it is most unlikely that the matter would proceed pursuant to the provisions of section
78B(5) of the Judiciary Act 1903. If that were so, the position would be that various notices would be required to be sent
to the Attorneys General. In those circumstances, I would simply be embarking upon the very same process that the
Federal Court of Australia would be embarking upon. In effect, there would be two sets of proceedings on foot, which, in
each instance, the Court is being asked to determine the very same issue. The respective Courts would be hearing from
the very same parties in relation to the matter, including any interventions from the Attorneys General. That is clearly
undesirable for a number of reasons, including, and most importantly, the possibility of two different outcomes being
achieved. Public interest demands that such not occur.
19 The Federal Court of Australia can determine the pivotal issues before this Court. Such determination is final and binding
upon this Court. Quite frankly, I see little utility in my dealing with this application in the circumstances. If I were to
determine the matter, it would in reality not be a final determination of the constitutional issues. However, if the Federal
Court deals with the matter and determines it, it would in reality be a final determination of the constitutional issues.
20 For the reasons that I have stated I take the view that I should accede to the application made by the First and Second
Respondents in this case and in so doing I accept generally the submissions made by Mr Dixon and Mr Le Miere on their
behalf. I therefore accede to the application made by the Respondents for an adjournment of these proceedings.
(His Worship then heard the parties in relation to the future conduct of the substantive claim.)
21 Mr Dixon has raised the issue of not only the interlocutory application being adjourned pending the determination of the
Federal Court of Australia in matter No W311 of 2002, but also that the claim generally be adjourned pending such
determination. The concern that the Claimant has is that, if the Respondents were to be unsuccessful in respect of their
argument before the Federal Court that this matter proceeds as quickly as possible. It is concerned that if a response is in
each instance not filed, and the requisite notices pursuant to section 78B of the Judiciary Act 1903 are not sent, there
would be a delay in proceedings. On the other hand, the Respondents say that the filing of the response together with the
issuing of the appropriate notices pursuant to section 78B would entail costs and would require duplication.
22 One of the reasons why I have determined that I should not deal with the matter, as Mr Dixon has quite correctly pointed
out, is that duplication would be involved. To require a response to be filed and for notices to issue, in my view, would be
simply causing duplication.
23 In those circumstances I take the view that the matter should be adjourned generally without the requirement for the
Respondents to file a response until such time as the Federal Court of Australia makes the determination. I would have
thought that the appropriate way to deal with the matter is that in the event of the Federal Court of Australia determining
that there is no invalidity or inconsistency, that within 7 days of that determination, a response should be filed.
____________________
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Reasons for Decision
The Claim
1
The Claimant alleges that the Respondents intermittently employed its member, namely John Hayes, during the period June
1995 to 11 May 2001. It is alleged that during the relevant periods of employment, Mr Hayes was employed as a builder’s
labourer.
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The Claimant contends that Mr Hayes’ employment by the Respondents was during the period 15 August 1997 to 11 May
2001 governed by the CS Perrott Industrial Agreement No AG 191 of 1997 (the Agreement) registered by the Western
Australian Industrial Relations Commission on 15 September 1997.
3 The Agreement, an enterprise bargaining agreement, was entered into by the Claimant’s predecessors on the one hand and the
Respondents on the other. The Respondents retired from and ceased to be a party to the Agreement with effect from 8 June
2001 (see 81 WAIG 1182).
4
Clause 8 of the Agreement provided that the Agreement was to be read wholly in conjunction with the Building Trades
(Construction) Award No 14 of 1978 (the Award) and that where there was conflict between the two, the higher rate was to
apply.
5
The Claimant alleges breaches of the Agreement as follows—
•
Breach of clause 8 as constituted by various alleged breaches of the Award.
•
Breach of clause 11 constituted by the alleged failure to pay site allowance.
•
Breach of clause 12.1 constituted by a failure to pay correct redundancy entitlements.
•
Breach of clause 15 in failing to apply the “first on - last off” requirement.
•
Breach of clause 16 constituted by the failure to pay accrued sick leave on termination.
•
Breach of clause 18 resulting from the failure to pay an extra $6.15 per day in respect of the daily allowance for fares and
travelling payable pursuant to the Award.
6
The breaches of clause 8 of the Agreement are made up by the following alleged breaches of the Award—
•
Breaches of clause 12A(2) by failing to pay fares and travelling allowance.
•
Breaches of clause 13(1)(e) arising from non-payment of the correct rate of pay for work performed on rostered days off.
•
Breaches of clause 17(1) arising from the non-payment of wages on public holidays.
•
Breach of clauses 22(4) and 22(7)(b) constituted by the failure to pay proportionate leave and annual leave loading upon
termination.
•
Breach of clause 28(6) resulting from the failure to provide time and wages records as requested.
•
Breach of clause 35 with respect to presenting for work but not required to work for the whole day.
7
In the alternative the Claimant says that if the Agreement did not apply, then the Respondents are in breach of the Award in
any event.
8
The Claimant seeks to recover $6822.95, which it says constitutes the total underpayment to its member. Interest is claimed on
that amount. The Claimant also applies for the imposition of a penalty and seeks costs.
Response
9
The Respondents, by their amended outline of defence filed on 31 May 2002, rejected the claim, ostensibly on the basis that
the worker, namely John Hayes, was not an employee but rather a subcontractor. The Respondent denied that Mr Hayes was
engaged pursuant to the Agreement. They deny that they were liable to pay him site allowance, redundancy entitlements and
sick leave pursuant to the Agreement.
10 The Respondents also maintained that they were not in breach of the fares and travelling provisions of the Agreement. Indeed,
they contended that they had overpaid Mr Hayes for fares and travelling. Furthermore, it is alleged that they overpaid into Mr
Hayes’ superannuation fund. The Respondents also contend that they overpaid Mr Hayes on 1 May 2001, a day that he did not
work due to strike action.
11 The Respondents denied that they failed to provide to the Claimant time and wages records relating to Mr Hayes.
Issues
12 At the commencement of the hearing I was told that the major issue to be determined was whether Mr Hayes was an employee
or a subcontractor. I was told that the Respondents conceded that they worked in the building and construction industry and
that both they and Mr Hayes were engaged on construction work within that industry. It was agreed that if the Award and the
Agreement applied to Mr Hayes’ work that he would be classified a “Group 3 Labourer” as outlined in those instruments.
Further, quantum, as set out in the schedule to the outline of claim, was agreed. The Respondents, however, deny liability to
pay fares and travelling, superannuation and the claim made with respect to 1 May 2001.
13 The Respondent’s position as to its defence of the matter shifted significantly during the course of the hearing. In his
concluding submissions Mr Moon, on behalf of the Respondents, said at pages 128 and 129 of the transcript—
“ MR MOON: Before we commence, I’ve taken some instructions, your Worship, and it may endeavour to shorten the
proceedings somewhat. My instructions are that we will not pursue the claim that Mr Hayes was a subcontractor even
though the company believed that that was the case because of the ABN number but I’ve given them advice regarding the
authorities that go to establishing whether the nature of the relationship is one of a subcontractor or an employee and on
that basis their instructions to me is that we will not proceeding with arguing that Mr Hayes was a subcontractor.
HIS WORSHIP: So there’s a concession that he was an employee in effect.
MR MOON: Yes. In effect, yes, with those qualifications, even though they genuinely believe that by signing exhibit 17, and
him having an ABN number, automatically rendered him a subcontractor, but they acknowledge that it became - - it came
down to a method by which the tax was being paid and that’s a situation that Mr Hayes will have to contend with.
HIS WORSHIP: All right.
MR MOON: So I thought that by that we may be able to shorten these proceedings somewhat and I have informed Ms Peak
of that.
HIS WORSHIP: So, what, do you need some time, do you -—
MR MOON: No, no, no, no. I’ve taken instructions -—
HIS WORSHIP: All right.
MR MOON: - - in that regard.
HIS WORSHIP: All right. Well, whenever you’re ready, I’ll hear your submissions in relation to this matter -—
MR MOON: Okay.
HIS WORSHIP: - - in view of those instructions.
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MR MOON: Yes. Your Worship, it is our submission that, based on that and what I’ve just said, the company acknowledges
that Mr Hayes was at all material time an employee of the company and that whilst he was during that period of time
engaged under the C & S Perrott Industrial Agreement AG191 of 1975 we nevertheless submit that the evidence in this case
has shown that there are substantial mitigating circumstances in relation to why he wasn’t paid – that is, Mr Hayes – in
accordance with that Agreement. …”
14 At pages 133 to 137 of the transcript Mr Moon explained that the concession made related only to the employment of Mr
Hayes on the Burswood Casino Convention Centre site between 3 January and 11 May 2001 inclusive.
15 The issue of whether or not Mr Hayes was an employee of the Respondents prior to that date remains live. However, it is noted
that such issue only impacts upon the determination of whether or not there has been a breach of clause 28(6) of the Award
because all the other alleged breaches in the claim relate specifically to the period 3 January to 11 May 2001.
16 Notwithstanding the concessions made, the Respondents maintain that on a proper construction of the Agreement, no site
allowance was payable to its employees. If it was payable, then it has already been paid as part of an “all in” rate paid to its
employees. Similarly, it is argued that fares and travelling allowance was paid as a component of the “all in” payment made.
The Respondents maintain that the Claimant should not succeed on its claim for redundancy (claim 49/52 in the schedule),
accrued sick leave (claim 50/52 in the schedule) and for the times that Mr Hayes failed to work on account of strike action.
Evidence
17 The Claimant called two witnesses, namely Rodney Reynolds and John Hayes. Each of the Respondents elected to give
evidence. They called Mr Stephen Berndes, a bricklayer who from time to time was engaged by the Respondents and Mr Mark
Mills, a bricklayer’s labourer who was similarly engaged by the Respondents.
Rodney Reynolds
18 Mr Reynolds, the Industrial/Research Officer of the Claimant, testified that on 24 July 2001 he sent a letter (exhibit 5) to the
Respondents seeking all time and wages records covering the full period of Mr Hayes’ employment with the Respondents. I
set out the letter—
“24 July 2001
C & S Perrott
343 Knutsford Avenue
KEWDALE WA 6105
Dear Sir / Madam
TIME & WAGE RECORDS REQUEST
The Western Australian Builders’ Labourers, Painters & Plasterers Union of Workers has recently received complaints in
relation to the wages paid to John Hayes previously employed by you. On the basis of these complaints the Secretary of the
Union has reason to suspect that breaches of the Building Trades (Construction) Award 1987, R14 of 1978 (“the Award”)
may have been committed. Clause 28(6) of the abovementioned Award requires that, under these circumstances, you make
your time and wages records available.
I therefore request that you forward all time and wage records and documentation specified in Clause 28 of the award,
covering the full period of Mr Hayes employment with you, to the Union office within 48 hours. I should point out that
failure to provide these records could result in the Union taking legal action.
Yours sincerely
ROD REYNOLDS
Industrial / Research Officer”
19 The Respondents engaged an agent to respond to the Claimant in respect to the letter other matters. Subsequently
correspondence passed between Mr Kim Richardson on behalf of the Respondents and Mr Reynolds concerning the issue of
the production of time and wages records. Notwithstanding that, the only record that was eventually produced by the
Respondents was that relating to Mr Hayes’ work for the period 3 January 2001 to 11 May 2001 at the Burswood Casino
Convention Centre. No time and wages records were supplied for periods of employment prior to 3 January 2001.
John Hayes
20 Mr Hayes testified that he is a member of the Claimant union and is employed as a bricklayer’s labourer. He has been doing
that work for about twenty years.
21 He said that in 1995 he responded to an advertisement placed in The West Australian newspaper by the Respondents. He said
that he spoke to Mr Perrott who informed him he had a job at King’s Park and that he was paying $120.00 per day, which
equated to $15.00 to $16.00 per hour.
22 He commenced to work for him as a bricklayer’s labourer. He worked a forty hour week, eight hours per day starting at
7.00 am and finishing at 3.30 pm with a half hour break for lunch. Upon commencement he was asked to sign a “Prescribed
Payments System” (PPS) tax form. He was also asked to provide the Respondents with his superannuation and long service
leave details. Mr Hayes worked for the Respondents during the financial years ending 30 June 1996, 1997, 1998, 1999,
2000 and 2001. In fact, the Respondents in respect to Mr Hayes in relation to those periods made superannuation payments.
Further, the Respondents in respect of Mr Hayes made payments to the Construction Industry Long Service Leave Payments
Board over the same periods.
23 Mr Hayes told the Court that during the period 1995 to 2001 he worked intermittently for the Respondents on various jobs,
including those at King’s Park, the Burswood Casino lift shaft, Booragoon units, Edgegate Shopping Centre, FAL at Canning
Vale, Peters Ice Cream in Balcatta, Rydges Hotel in Perth, St Anne’s Hospital, Sling Rig Welshpool and University of
Western Australia at Nedlands. On some of the jobs, generally but not always the longer ones, he was paid wages and all
related award benefits. On other jobs he was paid a flat hourly rate without benefits such as sick leave for example.
24 During the entire period that he worked for the Respondents, whether designated to be on wages or otherwise, he carried out
his work in exactly the same manner. His work circumstances did not change. He was instructed as to what to do by Carl
Perrott or his leading hand/foreman. They supervised him at all times. He used tools supplied by the Respondents and was not
required to supply tools or materials. If unable to work on account of sickness, he would let the Respondents know. He was
paid weekly. He did not render any invoices for payment. When he worked on flat rate payments he did not receive sick pay,
penalty rates, rostered days off (RDO’s), annual leave and the like.
25 The cross-examination of Mr Hayes was, in the end result, uneventful. I say that because much of it was aimed at establishing
that Mr Hayes was a subcontractor whilst working at Burswood between January and May 2001. It is now conceded that he
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was not. Mr Hayes was, however, asked questions concerning the issue of PPS deductions pre-January 2001. He was asked
whether or not he understood the benefits of PPS tax deduction. He replied that he did not. He said—
“I just put my tax in to my accountant and he does it”.
26 With respect to the Burswood Casino Convention Centre job, Mr Hayes conceded that he was paid a flat hourly rate known as
the “all in” rate (see page 41 of the transcript). He conceded that “all in” rates were generally considered to cover all
entitlements. Additionally, he was paid “the fruit”, a colloquial term referring to the payment by the employer of
superannuation, redundancy and long service leave contributions. Further Mr Hayes conceded that he was involved in
stoppages and strike action whilst at that job. With respect to the “first on - first off” issue, Mr Hayes told the Court that he
was at home and available at all material times. He rejected the contention that he had told the Respondents that he was going
to Sydney. His position was, in effect, that he was ready, willing and able to return to work for the Respondents but he was not
called upon to do so following redundancy on 11 May 2001.
Carl Perrott
27 Mr Perrott is a bricklaying contractor. Together with his wife, Sandra, they run the business C & S Perrott.
28 Much of Mr Perrott’s evidence related to the issue of whether Mr Hayes was a subcontractor whilst working on the Burswood
Casino Convention Centre site. That issue, of course, is now no longer in dispute.
29 Mr Perrott testified concerning the issue of how the “all in” flat rate payment was arrived at. He said that the Claimant and its
officials promoted the “all in” rate. It was as a consequence of such promotion that he made payments in that form. Such
payments were inclusive of all entitlements and that was understood to be so by the workers. Mr Perrott said Mr Hayes had
never complained about his rate of pay.
30 Mr Perrott testified that he had not contacted Mr Hayes upon resumption of the work following the 11 May lay off. He said
attempts were made by both he and his wife to reach Mr Hayes by telephone. When he could not get a hold of him, another
labourer was contacted. He said that that work was for only two days in any event.
31 Mr Perrott also testified as to the level of industrial disputation at the Burswood Casino Convention Centre site. He said the
disputes, in the main, related to the provision of a site allowance. A site allowance was, however, never agreed to.
32 When cross-examined, Mr Perrott conceded that he is responsible for hiring and firing workers and that he sets rates of pay.
He told the Court that he did not have an accurate recollection of the circumstances of Mr Hayes’ engagement. Indeed Mr
Perrott was extremely vague on a number of specific issues raised by counsel for the Claimant during cross-examination.
33 Mr Perrott agreed, under cross-examination, that Mr Hayes worked set hours as set by the Respondents or the Respondents’
principal contractors, that the Respondents supplied all necessary tools, that Mr Hayes was not required to find a replacement
in the event of being unable to attend work because of sickness, that he was paid at an hourly rate, that he did not have to
supply invoices to generate payment, that payment of long service leave instalments, redundancy instalments and
superannuation were all made by the Respondents in respect of Mr Hayes and that the Respondents paid workers
compensation on behalf of its workers.
34 On the issue of the “all in” rate, Mr Perrott testified that the same was based on union advice as to what should be done. He
said that he told his workers that the “all in” rate included holiday pay, sick pay, travel and the like. The calculation of those
components was, however, left to his wife, who maintained the bookwork.
35 With respect to the Burswood Casino Convention Centre job, Mr Perrott agreed that if Mr Hayes did not work on public
holidays, he would not be paid. Further, if he failed to attend work on account of sickness he would not be paid. Mr Perrott
agreed that if Mr Hayes worked on a rostered day off or worked overtime, his pay for such would have been calculated at the
set “all in” rate without penalties. That rate was $19.00 per hour.
36 Mr Perrott was asked about the provision of time and wages records. He said that he was under the impression that all that the
Claimant wanted in that regard was the records appertaining to the Burswood Casino Convention Centre job. Such records
were supplied.
37 Mr Perrott conceded under cross-examination that he had never had any difficulty with Mr Hayes’ performance and was
willing to take him on again if a commercial job came up. He said that the other labourer from the Burswood Casino
Convention Centre job has worked for him a few days on and off since 11 May 2001.
Stephen Berndes
38 Mr Berndes is a bricklayer who works for the Respondents. He testified that he met Mr Hayes on the Sling Rig job. He told the
Court that he worked with Mr Hayes on the Burswood Casino Convention Centre job from the beginning of January last year.
39 He testified that there was general discussion amongst workers employed by the Respondents at that site concerning wanting
to be on an ABN tax arrangement. He said that Mr Hayes “wanted to go on the ABN” so that he paid less tax. He said that the
Respondents paid him an “all in” rate. He said the rate included everything. It covered basic pay, travel money and the like. He
had been paid on that basis for at least three years.
40 Mr Berndes said that there were a significant number of industrial meetings at the Burswood site, followed by strikes. In the
main they related to the failure of the principal contractor, Doric, to pay site allowance. As he understood it, there was no such
allowance payable for that job.
41 When cross-examined, Mr Berndes conceded that when he was engaged by the Respondents for the Burswood Casino
Convention Centre job he was told by Mr Perrott—
“Look I’m paying $22.50. Can you come on board?”
42 He could not recall Mr Perrott saying that the figure was an “all in” rate but he nevertheless understood it to be so.
43 Mr Berndes also confirmed that after having been stood down on 11 May 2001, he subsequently resumed working with the
Respondents. Mark, the other labourer employed by the Respondents on that job, also resumed working for the Respondents.
Mark Mills
44 The Respondents called Mr Mills. He is a bricklayer’s labourer employed by them.
45 Mr Mills was employed on the Burswood Casino Convention Centre job along with Mr Hayes. He has worked for the
Respondents on and off for a year or so.
46 Mr Mills testified that he was under the impression that Mr Hayes was using his ABN whilst working at the Burswood Casino
Convention Centre job.
47 When cross-examined, Mr Mills said that after commencing the Burswood job he was made aware that the money he was
getting was $19.00 an hour -”take it or leave it”.
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48 He said that he joined the job a couple of weeks after it had commenced and certainly was not there during the first week of
January 2001.
49 Following his lay off in May he was called in to do a couple of days work. He did “bits and pieces after that”.
Sandra Perrott
50 The final witness called was Mrs Perrott. She is a partner in the Respondents’ firm C & S Perrott.
51 Mrs Perrott testified that she received a form from Mr Hayes authorising the Respondents to withhold tax with respect to work
he performed by on the Burswood Casino Convention Centre job.
52 Mrs Perrott testified that Mr Hayes worked for the Respondents on eight or ten separate occasions over the last five years. His
method of remuneration differed from job to job. He was paid either as a subcontractor or at an “all in” rate. Mr Hayes decided
how he was to be paid.
53 Mr Hayes was not paid a site allowance for the Burswood Casino Convention Centre job because there was no site allowance
for that job.
54 When cross-examined Mrs Perrott conceded that the Respondents set the wages and informed workers as to what they were
getting. They were told their rate of pay. They were also advised that the Respondents would pay superannuation, redundancy,
long service leave and that they were covered for workers compensation and public liability.
Findings
Employee or subcontractor?
55 The pivotal position taken by the Respondents in defending the claim was that Mr Hayes was at all material times a
subcontractor and not an employee. It is now the case, however, that the Respondents accept that for the period 3 January to
11 May 2001 Mr Hayes was an employee. Although in conceding the issue, Mr Moon made reference to his clients as “the
company” it is obvious that he was in fact referring to the Respondents as partners. Notwithstanding the concession, the issue
remains live with respect to the period prior to 3 January 2001. The matter needs determination because it is fundamental to
the question of whether or not there has been a breach of clause 28(6) of the Award in its own right and as applied by virtue of
clause 8 of the Agreement.
56 In determining whether Mr Hayes was an employee or subcontractor, there are a number of indicia or tests that the Court must
look to (see The Western Australian Builders’ Labourers, Painters and Plasterers Union of Workers v RB Exclusive Pools
Pty Ltd trading as Florida Exclusive Pools 77 WAIG 4). It is the case that the nature of Mr Hayes’ employment and the way
he carried out his tasks was essentially the same throughout the entire period that he worked for the respondents.
Control
57 The primary test to be considered is that of control. In that regard it is obvious that Mr Hayes’ work was, at all times, subject
to the direction of and control by Mr Perrott or another supervisor, namely Joe. Mr Perrott set out the work and had control of
the plans. Mr Hayes was controlled as to the nature and extent of his work. He was supervised daily.
Work Times
58 Mr Hayes started at the same time every morning in accordance with instructions given to him by Mr Perrott. He usually
finished at 3.30 pm. Again he was directed in that regard.
Obligation to Work
59 Mr Hayes was under a personal obligation to work for the Respondents on tasks selected by them. He could not choose which
days or which hours he worked. He could not choose which tasks he did and in which order. He had to personally attend work.
He could not call in a replacement worker to complete his tasks.
Tools and Materials
60 The Respondents supplied all tools, equipment and materials. Mr Hayes brought nothing to the relationship except his skill and
labour.
Remuneration
61 Mr Hayes was paid weekly. He was paid an hourly rate of $17.50 for most of his employment. The rate increased to
$19.00 when he was working at the Burswood Casino Convention Centre site.
62 He was paid in accordance with times recorded on time sheets by the Respondents.
63 He did not work for profit. He was paid according to the hours that he worked. He did not quote a price for the job. He was not
aware of the nature or extent of the job prior to his attendance on the job.
Conducting a Business
64 Mr Hayes did not conduct his own business. He was an individual supplying his skill. He provided his labour exclusively to
the Respondents.
Taxation
65 It is obvious that for significant periods of his employment Mr Hayes had his tax deducted using PPS. At other times his tax
was deducted on PAYE basis. The method of tax deduction was generally determined by the Respondents dependant upon the
nature and, in particular, the length of the job. It appears however that for the Burswood Casino Convention Centre job Mr
Hayes elected to be taxed at a reduced rate using his ABN.
66 Taxation treatment, in the circumstances, was not indicative of the true nature of the contract between the parties having regard
to all the other indicia (see Florida Exclusive Pools supra).
Organization Test
67 Mr Hayes worked as a bricklayer’s labourer in a small team under the supervision of Mr Perrott. His work was integral to the
Respondent’s business.
Other Indicia
68 The Respondents’ claim that Mr Hayes was a subcontractor is in complete contradiction with their own conduct towards him.
Their own records of him refer to him as an employee. They made regular payments of redundancy monies to the West
Australian Construction Industry Redundancy Fund and also made regular payments to the WA Construction Industry Portable
Long Service Leave Fund. There would have been no obligation to pay into those funds had Mr Hayes been a genuine
subcontractor.
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Conclusion
69 It is up to the Court and not the parties to determine the true nature of the contract. Just because the parties, or one of the
parties, designated the relationship as being that of a contract for service does not necessarily make it so. Indeed such is
reinforced by section 114 of the Industrial Relations Act 1979 (the Act).
70 In this case the evidence overwhelmingly dictates, based on the indicia referred to above, that at all material times, Mr Hayes
was an employee of the Respondents. It is not surprising, therefore, that the concession was made in respect to the Burswood
Casino Convention Centre job. I cannot understand why the issue was not conceded in respect of his work preceding that job,
given that the circumstances surrounding his work prior to the Burswood Casino Convention Centre job were exactly the
same. Nothing changed. If he was an employee during the Burswood job he was surely an employee beforehand.
Award and Agreement Application
71 Mr Moon conceded the applicability of the Award and Agreement during the course of submissions (see pages 128 and 129 of
the transcript). Even if that had not occurred, the evidence overwhelmingly dictates that the Respondents were engaged on
construction work and that all the work performed by Mr Hayes for the Respondents was on-site work in connection with the
erection, repair, renovation or maintenance of buildings. He performed such work as a bricklayer’s labourer, which is a
classification within the Award. Accordingly, Mr Hayes’ employment is within the scope of clause 3(1) of the Award.
72 The evidence also permits the finding that the Agreement applied to all work performed by Mr Hayes from 1 October 1997 to
11 May 2001. The Agreement ceased to have effect after 11 May 2001. The Agreement was, according to its terms, binding
upon the Claimant and Respondents. Mr Hayes, being a person eligible to be a member of the Claimant was entitled to receive
the remuneration and benefits conferred by the Agreement.
Breaches
73 The alleged breaches of the Award and Agreement relate solely to the Burswood Casino Convention Centre job, with the
exception of the alleged breach of clause 28(6) of the Award. The alleged breaches are outlined in the breach schedule. The
particulars of the alleged breaches are outlined in the Claimant’s particulars of claim. The same were not specifically traversed
by the Respondents in their outline of response and amended outline of response. Their whole defence was predicated on the
view that Mr Hayes was a subcontractor.
74 The evidence before me enables the following findings to be made with respect to breaches of the Award and Agreement—
•
RDO’s – Mr Hayes was not paid the correct rate for work performed on a rostered day off. Mr Hayes testified that there
were no RDO’s on the Burswood Casino Convention Centre site. Mr Hayes’ entitlement to RDO’s is evidenced by clause
13(1)(a) of the Award and the fact that he worked such days is evidenced by the documentary evidence in exhibit 9.
•
Holiday Pay – The documentary evidence (see exhibit 9) together with the viva voce evidence of Mr Hayes, which I
accept, permits a finding that Mr Hayes was not paid wages for public holidays.
•
Annual Leave – Both the documentary evidence and the viva voce evidence establish that Mr Hayes was not paid
proportionate annual leave and leave loading. Indeed that is consistent with the Respondents’ view that he was a
subcontractor.
•
Time and Wages Record – The Respondents have failed to comply with the request made by Mr Reynolds on 24 July
2001 in that the Respondents failed to make available the time and wages records of Mr Hayes covering the full period of
his employment. Mrs Perrott conceded such during her testimony.
•
Presenting for Work – The documentary evidence (see exhibit 9) establishes that clause 35 of the Award was not
complied with in that Mr Hayes was not paid for eight hours when he presented for work but was not required to work the
whole day.
•
Fares and Travelling – The documentary evidence (exhibit 9) dictates Mr Hayes was not paid a fares and travelling
allowance for the period that he worked for the Respondents on the Burswood Casino Convention Centre job. It is
contended by the Respondents that the same was paid as part of an “all in” rate of pay. In my view, the evidence does not
enable a finding to be made that the $19.00 per hour rate included a component in satisfaction of fares and travelling or
any other award component for that matter. Indeed, the Respondents’ continual assertion that Mr Hayes was a
subcontractor is clearly inconsistent with a payment made in satisfaction of an award obligation. Mr Hayes’ evidence,
which I accept in preference to that of Mr Perrott, whom I found to be extremely vague on the issue, establishes that he
was told—
“Its $19.00 and all the fruit.”
The evidence does not establish that the rate of $19.00 related to any specific amount. Any information received by the
Respondents from Mr Molina in relation to an “all in” rate postdated the agreement between the parties in any event. That
cannot be used to revisit the payment and say that the payment was made in satisfaction of those components.
Accordingly a set-off is inappropriate in those circumstances. Neither set-off nor promissory estoppel apply in this case
because what was required in each instance was a specific agreement that the payment made was an over award payment
in specific satisfaction of specific entitlements. That clearly did not occur.
•
Site Allowance – The obligation of the Respondents to pay site allowance is clearly outlined in Appendix C of the
Agreement. The site allowance applies by virtue of the matrix in Appendix C. The site allowance was set and determined
pursuant to the Agreement. It is payable irrespective of compliance or otherwise with clause 7 of the Appendix. Clause
7 cannot and does not have the effect of vitiating the Respondents’ obligation to pay site allowance. I reject Mr Moon’s
arguments in that regard. Further, all of the evidence concerning a site allowance being sought on the Burswood Casino
Convention Centre job is entirely irrelevant. The obligation of the Respondents was founded on the Agreement and not
upon the principal contractor having a site allowance. Quantum having been agreed, it follows that the claims in that
regard are established.
•
Correct Redundancy – There has been a clear breach in that regard. A perusal of exhibit 14 in reference to the Agreement
(see exhibit 2) substantiates the same.
•
Sick Leave Payment – I find that there was no payment of accrued sick leave to Mr Hayes upon termination. That was in
breach of the Agreement. That is consistent with the Respondents’ view that Mr Hayes was a subcontractor.
•
Extra Fares and Travelling – There can be no doubt on the evidence before me that the Respondents failed to pay the
extra $6.15 per day as provided for in the Agreement.
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•

Seniority – Clause 15 of the Agreement provides—
15. Seniority
1. The parties agree the continuity of employment is desirable wherever possible, and that where it is not
possible, employees will be retrenched in order of seniority.
2. When applying the “first on last off” principle it is agreed subject to the caveat of “all things being equal”, it
is intended to apply on a state basis rather than a site by site basis
3. It is recognised that from time to time instances may arise where the employee’s individual skills may be
subject to this caveat. Where there is any disagreement as to the application of this the matter will be
processed in accordance with Clause 6 – Dispute Settlement Procedure.
4. An employee who has been retrenched by the Company shall have absolute preference and priority for reemployment/re-engagement by the Company. Where an employee is re-engaged within a period of six
months the employee shall maintain continuity of services and all accrued entitlements with the Company.
75 The Claimant argues that the Respondents are in breach of the Award by failing to re-engage Mr Hayes prior to Mr Mills
following their termination of employment on 11 May 2001. It is argued that the provision is not just about when people are
terminated, but also if they are terminated at the same time, as to when they are re-employed.
76 With all due respect to Ms Peak, I cannot agree. Clause 15(4) does not dictate seniority in re-engagement amongst those
retrenched at the same time. Rather it gives preference and priority as against others who are not former employees. Even if I
am wrong in my interpretation of that provision, it nevertheless remains the case that Mr Perrott attempted to contact Mr
Hayes for re-engagement. He was, despite repeated attempts, not able to contact him by telephone, as was the custom, and
therefore re-engaged Mr Mills instead. I have no reason to disbelieve Mr Perrott in that regard. Mr Perrott, in the
circumstances, acted reasonably. I find that a breach of clause 15 of the Agreement has not been established.
Calculations
77 The calculations for the various breaches of the Award have been based on the hourly rate of $19.00. In my view that is the
appropriate rate, which in reality constituted an over award payment. The hourly rate was expressed to be a set sum of
$19.00 “with fruit”. Fruit being superannuation, redundancy and long service leave contributions. It is obvious that the
$19.00 did not even come close to the appropriate hourly rate for an “all in” payment. The Agreement to pay Mr Hayes in
excess of the Award and the Agreement does not conflict with the same. It accordingly operates to its full force in its
application to the calculations of the breaches.
Satisfaction
78 In respect to fares and travelling, the Respondents say that there has been satisfaction of the claim by virtue of payments
already made to Mr Hayes comprised in the $19.00 per hour paid. However, those payments were made to him, on the
Respondents’ evidence, in his capacity as a subcontractor. In such circumstances, where the Respondents have paid a sum to
Mr Hayes, other than in satisfaction of the Award or Agreement, they cannot now say that they have met their award or
Agreement obligations (see The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers
v Centurion Industries Ltd 77 WAIG 319). It is clear that the over award payment paid to Mr Hayes did not relate to a specific
purpose and was certainly less than an amount that would have compensated him for all of his lost entitlements. In any event
section 114 of the Act expressly prohibits contracting out.
Respondents’ Claims
Overpayment of Superannuation
79 Mr Hayes’ records disclose no overpayment. The allegation is unsupported by the evidence.
Overpayment of Fares and Travelling
80 There is no evidence of any overpayment. The allegation is not supported by evidence.
Overpayment of Wages
81 The Respondents claim that Mr Hayes was overpaid when he did not work due to strike action. There is no evidence to show
that Mr Hayes went on strike on any particular day, let alone the ones particularised. The schedule produced (exhibit 20)
discloses when strikes occurred but does not establish that Mr Hayes participated in a strike on any particular day. Further, if it
is the case that Mr Hayes was paid for his time whilst on strike, that occurred because the Respondents’ chose to pay him.
They cannot now resile from that position.
Conclusion
82 I find each of the alleged breaches proved with the exception of the alleged breach of clause 15(4) of the Agreement. I find
that the Claimant’s member, John Hayes, has been underpaid a total of $6822.95.
83 I will now hear the parties as to the orders to be made.
G CICCHINI,
Industrial Magistrate.
_________
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Result
Penalties imposed, pre-judgement interest awarded and application for costs refused
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Mr O Moon as agent
_________________________________________________________________________________________________________
Supplementary Reasons for Decision
On 17 July 2002 I published reasons in this matter. I found all but one of the alleged breaches proved. I also found that the
Claimant’s member was underpaid an amount of $6822.95. In consequence, the Claimant seeks that I make orders in relation
to pre-judgment interest, costs and penalties.
2
There were 52 proven breaches. Of those, 51 related to specific underpayments. The other related to a failure to produce time
and wages records. The Claimant calls for the imposition of a $100.00 penalty with respect to each underpayment breach and a
$500.00 penalty for the time and wages records breach. It has been put to me that the penalties sought are proportionate to the
Respondents’ conduct and that penalties of that order would provide both a personal and general deterrent effect. It has also
been submitted that the underpayments did not result from ignorance but rather from the Respondents being knowingly
involved in their commission. It is argued that even if it could be said that the breaches were occasioned by ignorance of the
law, that such does not constitute a mitigating factor. As to the time and wages records, the Claimant says that the breach is
particularly serious. It submits that the Respondents’ failure to comply in that regard has rendered difficult, if not impossible,
the Claimant’s ability to consider and determine whether there has been any other breaches of the Award. In that way it
operates to potentially conceal other breaches. That breach alone stands out from the others and is deserving of special
consideration.
3
The Claimant seeks that all penalties be made payable to it.
4
On the issue of interest I have been asked to make an order for the payment of pre-judgment interest on the total amount found
to have been underpaid in accordance with the formula set out in regulation 54 of the Industrial Magistrates’ Courts (General
Jurisdiction) Regulations 2000.
5
As to the issue of costs the Claimant seeks to recover the same on the grounds that the Respondents have frivolously or
vexatiously defended these proceedings. It is argued that in the light of the authorities there was no possible prospect of
success. Indeed, it is submitted that such a view is supported by the Respondents’ conduct in conceding crucial issues very late
in the hearing of the matter. It is argued further that, in any event, the length of the hearing was considerably increased by
virtue of the Respondents’ attitude in these proceedings. The Claimant seeks $6800.00 by way of costs plus disbursements
fixed in the sum of $293.40.
6
Mr Moon, for the Respondents contends that the penalties sought are extremely excessive particularly having regard to the
circumstances of the case. He says that there was no deliberate breach of the Award. He also submits that the breaches resulted
in part from the Claimant’s own conduct. He rejects the Claimant’s contention that penalties imposed be paid to the Claimant.
He says that such would be inappropriate having regard to the Claimant’s position as to costs. It is submitted that the Claimant
would be double dipping in the event of it succeeding on the frivolous or vexatious defence issue. The Respondents reject that
the proceedings were frivolously or vexatiously defended. They maintain that their view that the Claimant’s member was a
subcontractor was legitimately held. They contend that their view was fostered and encouraged by the Claimant’s conduct.
7
I will deal with the outstanding issues separately.
Penalties
8
Although the Sentencing Act 1995 has no particular application to this matter, I am nevertheless of the view that sections
6,7 and 8 can be looked at to provide a guide as to the types of considerations to be undertaken when imposing penalties under
section 83(2)(a) of the Industrial Relations Act 1979.
9
A consideration of the particular breach in each instance is the starting point. In that regard it is important to consider the
underpayment arising therefrom. Further it is important to consider whether the underpayment arose as a result of a wilful
defiance of the law or rather as a result of ignorance or ineptitude. In my view each breach that led to underpayment did not
result from a wilful defiance of the law but rather resulted from the prevailing industry practise in setting wages rates.
Although inappropriate it nevertheless arose out of ignorance. The penalties imposed should accordingly reflect that. The
breaches, which occurred over about a five-month period, resulted in a total underpayment of $6822.95.
10 In considering the appropriate penalty with respect to each breach that led to underpayment it is important to have regard to the
totality principle. The Court must have regard for the overall consequences of the Respondents’ actions and the circumstances
in which they were committed together with the totality of the underpayment. Further, it is clear that the totality of the penalty
should be one so as not to be crushing upon the Respondents. Nevertheless, the penalty should reflect the seriousness of the
Respondents’ conduct tempered by the mitigating factors including the Respondents’ lack of prior record of breach.
11 Having regard to those principles it becomes evident that what the Claimant seeks is excessive. To accede to the Claimant’s
submission would result in a crushing total penalty, particularly having regard to the nature of the breaches and the quantum
involved in each breach. I take the view that with respect to each of the underpayment breaches the appropriate penalty is one
of $35.00. The total penalty payable by the Respondents in regard to those breaches will accordingly be $1785.00.
12 The remaining breach, which is constituted by the failure to provide time and wages records stands out as requiring separate
consideration. I agree that it is a serious breach. Having said that I have regard to the fact that there is no record of any similar
prior conduct. In those circumstances I take the view that a penalty amounting to one quarter of the maximum penalty is
appropriate. A penalty of $250.00 is imposed in relation to that breach.
13 The penalties payable by the Respondents amounts to $2035.00.
14 In my view the penalty should be paid to the Claimant. The Industrial Relations Act 1979 facilitates self-policing. In that
regard this legislation is not dissimilar to the Mining Act 1918 which encourages the parties to take action in a self policing
process and rewards those who assist in achieving the integrity of the system. In my view the penalty ought to be paid to the
Claimant.
Pre-judgment Interest
15 The Claimant is entitled to recover pre-judgment interest. The calculation in relation to the same is to be found in regulation
54(2) of the Industrial Magistrates’ Courts (General Jurisdiction) Regulations 2000. Using the formula set out in subregulation (2), the interest payable calculates to be $1310.00. I set out the calculations hereunder—
•
Judgment amount
$6822.95
1
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Date midway between dates when breaches
occurred (3/1/2001 – 11/5/2001)
Number of days between midway point and
date of order (7/8/2002)
Divide number of days by 365 (467 ÷ 365)
Multiply number above by 0.15
(1.28 × 0.15)
Multiply the figure above by the judgment
amount ($6822.95 × 0.192)
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12 March 2001
467 days
1.28
0.192

$1310.00
Costs
16 Ms Peak, submitted when this matter was last before me that the Claimant ought to be awarded costs in the sum of $5200.00.
The application for costs was opposed, however the claim for payment of disbursements in the sum of $293.40 incurred by the
Claimant was not contested. In written submissions filed 24 July 2002, the Claimant increased its claim for costs to $6800.00.
17 The issue of costs in this matter is governed by section 83(3) of the Industrial Relations Act 1979 which provides—
“In proceedings under this section costs shall not be given to any party to the proceedings for the services of any legal
practitioner or agent of that party unless, in the opinion of the industrial magistrate’s court, the proceedings have been
frivolously or vexatiously instituted or defended, as the case requires, by the other party.”
18 The Claimant argues that these proceedings have been frivolously or vexatiously defended in that the defence was so
obviously untenable that it could not succeed. The Claimant argues that, given the evidence of the Respondents, they must
have always been aware that Mr Hayes was an employee. That is so notwithstanding the taxation arrangement between Mr
Hayes and the Respondents. It is argued further that the documentary evidence before the Court shows that advice received by
the Respondents suggested that the Claimant would succeed in its claim. Notwithstanding that the Respondents chose to
continue in their defence of the claim. The Claimant says that there was not factual basis to support the defence raised. That
was the position from the outset and continued during the hearing. It argues that the defence was so manifestly groundless and
so manifestly faulty that it did not admit of argument. Additionally, the Respondents’ claims in relation to overpayments were
frivolously and vexatiously brought.
19 The Claimant argues that the matter is unlikely to have proceeded to hearing if the Respondents admitted that Mr Hayes was
an employee.
20 The Respondents reject the Claimant’s contention. They argue that costs ought not be awarded except in extreme cases. The
Respondents point to the decisions in Brailey v Mendex Pty Ltd t/as Mair and Co 73 WAIG 26 and Pisconeri v Laurens and
Munns 78 WAIG 4931 to support their contention in that regard.
21 Mr Moon for the Respondents submits that unlike in Pisconeri (supra), the defence raised in this matter was not ill founded or
recklessly pursued; nor was it bedevilled by poor representation. It is argued that the payment of an “all in” rate as promoted
by the Claimant gave rise to a genuine and legitimate belief that the Respondents had not acted contrary to the Award. Further,
the ongoing disputation between Doric and the Claimant on the Burswood job led the Respondents to conclude that there was
no requirement on their part to pay site allowance.
22 In determining whether or not the Respondents frivolously or vexatiously defended the claims, it must be borne in mind that
the Claimant has not been wholly successful. Indeed, the Respondents successfully resisted one of the claims made. The
evidence in relation to that issue was inextricably mixed with evidence going to other issues in dispute. Further, although it is
undeniable that the pivotal issue in the matter was that of whether Mr Hayes was an employee, it nevertheless is the case that
the Respondent raised other issues. Those issues included promissory estoppel and set-off. In my view such issues were not
clear cut either in fact or in law. They were open to argument. The fact that the Respondents did not succeed on those issues
does not, of itself, expose the Respondents to costs. In the circumstances it cannot be said that the defence raised by the
Respondents was manifestly groundless. Accordingly, I am of the opinion that the Respondents did not frivolously or
vexatiously defend these claims.
23 In view of my comments the question of quantum falls away, as does the issue of whether the Claimant is entitled to recover
profit costs for the services of Ms Peak. However, given the fact that I raised that issue as to whether the cost of an in-house
solicitor could be recovered, I intend to comment on that issue in any event.
24 During submissions on 17 July 2002 I indicated that I had some concern as to whether the Claimant could recover profit costs
for the services of Ms Peak. My reservations in that regard arose out of the decision of the Full Court of the Supreme Court of
Western Australia in Dobree and Others v Hoffman (1996) 18 W.A.R. 36. The Full Court in that matter decided to disallow
the costs of a legal firm claimed for the work they did for themselves in defending legal proceedings brought against them.
However Ms Peak has brought to my attention the decision of His Honour White J. of the Supreme Court of Western Australia
in Bank of Western Australia v O’Neil Library No 990018, delivered on 22 January 1999. In that matter His Honour dealt
with the issue based on a factual circumstance more in keeping with this matter. In that matter His Honour decided that the
costs of a certificated practitioner employed on a salary basis by the plaintiff could be recovered. His Honour held that costs
recoverable are the “money paid or liabilities incurred for professional legal services”: Cachia v Hanes and Another (1994)
179 C.L.R. 403 at 409. His Honour said that it was clear that the plaintiff bank “pays money and incurs liability” for
professional legal services.
25 Had I found in favour of the Claimant on the issue of “frivolous or vexatious” costs may well have been awarded for the
services of the certificated practitioner employed by the Claimant.
_________
2003 WAIRC 07655
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATE’S COURT
PARTIES
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION, CLAIMANT
v.
CARL ANTHONY PERROT & SANDRA LEE PERROTT TRADING AS C & S PERROTT,
RESPONDENT
CORAM
MAGISTRATE G CICCHINI IM
DATE
WEDNESDAY, 15 JANUARY 2003

314

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

FILE NO/S.
M 18 OF 2002
CITATION NO.
2003 WAIRC 07655
_________________________________________________________________________________________________________
Representation
CLAIMANT
MR T KUCERA OF COUNSEL
RESPONDENT
MR O MOON AS AGENT
_________________________________________________________________________________________________________

1

2

3

4

5

6

7

Further Supplementary Reasons for Decision
(Given extemporaneously at the conclusion of the hearing, extracted from the transcript of proceedings and edited
by His Worship)
On 7 August, 2002 I handed down supplementary reasons for decision which inter alia addressed the issue of costs. Having
considered the matter I made a decision that costs ought not to be awarded to the Claimant. An appeal was lodged in relation
to that decision and the Full Bench determined that issue. The Full Bench, in its determination made on 12 December 2002,
found that I should have exercised my discretion in favour of the Claimant and should have awarded costs to the Claimant as
against the Respondents (see CFMEU v Carl and Sandra Perrott T/A C and S Perrott 83 WAIG 17).
The matter was remitted back to me and, accordingly, I am now required to consider the issue of costs and, more particularly,
the quantum of costs to be awarded in relation to this matter. In that regard I adopt my earlier reasons and find that it is
appropriate for the Claimant to recover profit costs for an employed solicitor. The authorities previously referred to in my
supplementary reasons support that particular approach. It follows that the only question here, therefore, becomes one of
quantum. In that regard, Mr Moon says that there is nothing to justify an award of costs in excess of $5,200.00 which was the
sum initially sought by Ms Peak immediately following my handing down of my decision on the substantive issues in this
matter.
The case was such that following my handing down of my decision on the substantive issues and following argument in
relation to the question of costs and in written submissions to me, the Claimant made a claim for costs which increased the
costs claim from that of $5,200.00 to that of $6,800.00. The basis of the claim for costs of $6,800.00 is set out within the
submissions. Mr Moon, for the Respondents, queries how on one hand the Claimant can seek $5,200.00 and then simply
increase it later to $6,800.00, there being no apparent justification for doing so.
It is quite apparent from the way in which the issue of quantum of costs was addressed upon my handing down of my decision
on the substantive issues that the sum of $5,200.00 was claimed as an approximate amount thought to be appropriate. Had the
Respondent at that time accepted that amount sought by way of costs, clearly that is what the Claimant would have received,
however, that claim for costs was not accepted and the Claimant was entitled to fully consider the question of costs, and did so.
In doing so it calculated its costs incurred to be a greater amount of $6,800.00. As I said earlier, such is set out in the
submission filed on 24 July 2002.
It is obvious, given the nature of these proceedings and the conduct of these proceedings that the amount claimed, given that
the matter has proceeded over a 2 day hearing, is not inordinate. Indeed, in my view, the amount claimed of $6,800.00 is
entirely reasonable. If one were to compare the costs recovered in the Local Court, for example, for a matter of this type going
over 2 days, given the nature of the matter and the number of witnesses called, it could be confidently said that a successful
party would recover a greater amount than $6,800.00. In my view, it is appropriate to make a comparison with the Local Court
because of the nature of the provisions as found in section 81CA of the Industrial Relations Act 1979 and the regulations
which apply to this particular Court.
Accordingly, the only question to be determined before me today is whether the amount which is now claimed in the sum of
$6,800.00 is reasonable. It is obvious that the answer is that it is reasonable, having regard to what I have just said. Had the
Respondents accepted the earlier proposal then it would have exposed itself to that lesser amount of costs, but once the issue of
costs became live and continued to remain live the question of the amount sought is simply one of what is reasonable. As I
said earlier, what is reasonable is that which is claimed in the amount of $6,800.00 for the reasons that I have stated and,
accordingly, it follows that I should make an order in favour of the Claimant as against the Respondents in that sum.
I therefore order the Respondents to pay to the Claimant costs fixed in the sum of $6,800.00.
G. CICCHINI,
Industrial Magistrate.
____________________
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Reasons for Decision
Pleadings
1
On 11 June 2002 Mr Apirom Kaew-Ard filed his claim in this Court alleging a failure on the part of the Respondent, which at
the material time traded as the Dusit Thai Restaurant, to comply with the Restaurant, Tearoom and Catering Workers’ Award
1979 No R 48 of 1978 (the Award). The Claimant sought the payment of $68,841.26 together with pre-judgment interest
thereon. The Claimant also sought the imposition of a penalty.
2
By its response, filed on 14 June 2002, the Respondent denied the claim and said that the Claimant was not entitled to any
amount.
3
On 29 July 2002 the Claimant filed his amended particulars of claim. It was alleged within those particulars that the
Respondent employed the Claimant from 28 September 1996 to 31 July 2000 in the capacity of a full time chef. The Claimant
alleged that the Respondent failed during the period of his employment to pay to him appropriate wages and overtime in
accordance with the provisions of clauses 10 and 21 of the Award that bound the Respondent. The Claimant alleged
94 specific breaches.
4
By its response the Respondent alleged that the Claimant’s employment commenced on 1 October 1996 and not 28 September
1996 as had been alleged. The Respondent admitted that the Award bound the parties and that the Claimant worked as a full
time chef for the Respondent, being a classification within the Award. The Respondent denied, however, that it breached the
Award as alleged.
5
On 31 October 2002 the Claimant re-amended his particulars of claim. By his re-amended particulars of claim he alleged
additional breaches of the Award. In that regard the Claimant alleged that the Respondent breached clause 9(2) of the Award
by failing to pay to him the appropriate Saturday and Sunday loading. The Claimant revised the alleged total underpayment
and reduced his claim to $66,342.76. The Claimant alleged that the Respondent committed 251 separate breaches of the
Award.
6
By its amended response filed 11 November 2002 the Respondent denied the Claimant’s further allegations as contained in his
re-amended particulars of claim.
7
At the commencement of the hearing, Mr Sutherland, for the Respondent, informed the Court that his client would not deny
that it had over the material period inadvertently underpaid the Claimant $7,745.00. However, it continued to deny the claim.
Burden and Standard of Proof
8
The Claimant bears the onus of satisfying this Court on the balance of probabilities that the Respondent failed to comply with
the Award with respect to each alleged breach.
Witnesses
9
The Claimant relies on his own testimony and that of his former work colleague, Mr Christopher Daniel Frances, together with
that of his agent, Mr Damian Clarke, to establish his claim.
10 The Respondent, in resisting the claim, called its director, namely, Mr Somkiat Chanlongsirichai (hereinafter referred to as
Somkiat), its accountant Mr Charlie Sam Napoli and its employees, namely, Ms Pornphit Gutheri, Ms Kanyarat Hanrahan and
Mr Prasrt Nrlprakobkul. The Respondent also called Mr John Douglas Gregory, a handwriting expert, concerning various
documents produced by or on behalf of the Claimant.
Evidence
Apirom Kaew-Ard
11 The Claimant testified that he gained employment with the Respondent in 1996. At that time he was a resident of Thailand. He
gained employment following meeting with Somkiat in Thailand who agreed to sponsor him to Australia. It was agreed that
the Claimant would work at the Respondent’s restaurant during the period of his sponsorship. He told the Court that he arrived
in Australia on 27 September 1996 and commenced working the very next day.
12 The Claimant told the Court that he kept a record of his hours worked since he started working for the Respondent in 1996. He
kept a record in his diary of all hours worked from 1996 to about October 1999. In about October 1999 he copied all of those
entries from his diary into a notebook (exhibit 4). Thereafter he continued to record his work times in that book. He said he
wanted just one book that contained all the relevant information. He told the Court that he accurately transferred the
information from his diary into the book. He said the start and finish times as contained within the book are accurate. He also
said that he checked the book to ensure its accuracy before the diary was discarded.
13 The Claimant conceded that in the initial process of transfer of information from the diary to the book he did make some
errors. However, he corrected those errors. The errors made did not relate to start and finish times and the times recorded
within the book accurately reflect his hours of work. He said that he is sure that he worked the hours recorded.
14 The Claimant testified about his usual working times. He said that he started work at the Dusit Thai Restaurant in Northbridge
at 10.30 am and would work until 3.00 pm, at which time he would have a two and a half hour break, recommencing at
5.30 pm. He would thereafter work until anytime between 11.00 pm and midnight. He told the Court that he did not work on
Mondays as the restaurant was usually closed. He did, however, work on weekends. The Claimant was taken to testify about
the Wages Record Book, discovered by the Respondent, relating to the Claimant’s employment (exhibit 6). That record
produced indicates that for the period 22 June 1998 through to about August 2000 the Claimant acknowledged having worked
76 hours per fortnight. In that regard the Claimant said that when he signed the document in each instance he simply signed
acknowledging the net payment received for the relevant period. He said that at the time of his signing the document, there
was no entry relating to the hours worked, total earnings or tax. Indeed those columns were blank. The Claimant maintains that
he worked in the order of about 60 to 70 hours per week rather than 76 hours per fortnight. He said that the Respondent’s
contention that he worked 38 hours per week is simply not true.
15 The Claimant was cross-examined concerning his start date. He said in that regard that he arrived in Australia at 5.00 pm on
27 September 1996 and started working the very next morning at 10.30 am. He recalled that day to be a Saturday.
16 The Claimant was also cross-examined concerning the transfer of information from his diary to the book and the disposal of
the diary. He said that the transfer occurred just prior to his shifting house, which occurred on 3 November 1999. He told the
Court that because the diary was very old he threw it out. He said that because he had transferred all the information from one
to the other, he could see no difficulty in doing that.
17 As to the entries within exhibit 4, the Claimant explained that only he and his wife had made entries within the same. It was
put to him in that regard that Mr Gregory (a handwriting expert engaged by the Respondent with respect to this matter) found
that the entries within the book were made by five different authors. He explained in response that that might have resulted
from his use of different styles of writing.
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The Claimant was taken to exhibit 9. Exhibit 9 is a compilation of a copy of the original of exhibit 4 as it is now (comprising
page “A” in each instance), compared to how it was when a copy of the same was given to Mr Sutherland by Mr Clarke on or
about 29 July 2002 (comprising page “B” in each instance). It suffices to say that Mr Sutherland drew to the attention of the
Claimant numerous inconsistencies between the two. The Claimant was taken to those inconsistencies in each instance. I set
out hereunder in each instance the inconsistencies highlighted and the response given by the Claimant with respect to the same.
I will follow the order in which the inconsistencies were addressed under cross-examination.
January 1997 (pages 5A and 5B): The entry for 26 January as reflected on page 5B is different to that contained on page 5A.
It is apparent that the entry was whited out in the original book. The Claimant’s explanation in that regard is that he did it so
that the entry appears neater. The incorrect entry for that day was deleted.
July 2000 (pages 47A and 47B): The entries in the far right hand column for 6 July are inconsistent. The Claimant admitted
altering the number “6” to “7” but had no explanation why the two “7’s” were entered differently.
August 2000 (pages 48A and 48B): The entries in the far right column of page 48B were conceded by the Claimant not to be
his. His were the entries on page 48A. It is obvious that the writing on page 48A and that on 48B are different. The Claimant
could not explain who wrote on the copy.
September 2000 (pages 49A and 49B): The writing in the far right hand column is inconsistent. The entry in the original
(49A) is not the same as that on the copy (49B). The Claimant could not account for the discrepancies.
October 2000 (pages 50A and 50B): The Claimant could not explain the inconsistency between the original and the copy. The
copy had entries in the right hand column not contained on the original (50A). The Claimant could not explain how that
occurred.
October 1996 (pages 2A and 2B): The entry in the right hand column is different in the original when compared to the copy.
An entry has been circled on the original and Thai writing added. The Claimant said that he made that entry in about October
1999 but was at a loss to explain why it is not shown on the copy. The Claimant surmised that someone might have erased the
entry from the copy (2B).
July 1997 (pages 11A and 11B): There are a number of inconsistencies between the original (11A) and the copy (11B)
including deletions and alterations to the original document. The Claimant conceded having made the changes in 1999. He was
asked to explain, if that was the case, why it was that the copies given to Mr Sutherland on 29 July 2002 did not contain those
changes. The Claimant could not offer an explanation in that regard.
August 1997 (pages 12A and 12B): The original (12A) contains certain entries and deletions not found on the copy (12B). The
Claimant testified that he made the entries and deletions in October 1999 and/or in the year 2000. He could not explain why
the copies given to Mr Sutherland by Mr Clarke in July 2002 did not contain the same.
September 1997 (pages 13A and 13B): The Claimant was taken to a number of apparent variations between the original and
the copy relating to the final column. It suffices to say that the Claimant could not explain why the copy was different except
to speculate that the copy (13B) is not a true copy.
October 1997 (pages 14A and 14B): The Claimant was taken to certain additions and a deletion that are contained in the final
column of the original but which do not appear on the copy. He again challenged the authenticity of the copy but was
otherwise unable to explain the same.
November 1997 (pages 15A and 15B): There were a number of apparent additions and deletions in the final column of the
original not found on the copy (15B). The Claimant said he made those additions and deletions after October 1999. He was
asked why he made the alterations. He said in that regard—
“I just check everything from the beginning. …Maybe I copy it wrongly. …Maybe I copy it down wrongly.”
(See transcript page 59)
He was otherwise unable to explain away the inconsistencies.
February 1998 (pages 18A and 18B): There are several additions and deletions found within the original not contained in the
copy. The Claimant could not explain the discrepancies.
March 1998 (pages 19A and 19B): There were several additions and deletions found on the original when compared with the
copy. Again the Claimant was unable to explain the same.
April 1998 (pages 20A and 20B): There are several additions and deletions noted on the original when compared to the copy.
The Claimant was not, however, asked to comment about the same. During cross-examination with respect to the April entries
the Claimant was shown the restaurant’s booking diary for April 1998. The diary (exhibit 13) shows that the restaurant was
closed on 27 April 1998 yet the Claimant’s record is that he worked on that day. In explanation, the Claimant said he had to go
to work on that day despite the fact that the restaurant was closed. He said that he worked at the direction of Somkiat. When
pressed as to whether he had an actual memory of that day he said that he did not. He explained that he went to work on
numerous occasions when the restaurant was closed. He saw that as part of his obligations, given that he was here under the
sponsorship of Somkiat. The Claimant was asked why it was, given that the restaurant was closed, that he worked in two shifts
on that day. His response to that was that he just followed routine orders. In that regard the Claimant testified that whereas
there may have been flexibility in the working conditions of other employees, there was none in his situation.
It was put to the Claimant that he merely “filled in the book (exhibit 4) like a printing machine to maximise his position”. In
that regard he was taken to the booking diary (exhibit 13) for the period 22 June 1998 to 7 July 1998 inclusive. It shows that
the restaurant was closed during that time. Exhibit 4 indicates that the Claimant worked on the days within that period. The
Claimant said that he worked as a labourer during such time on the new restaurant premises to which the restaurant was to
relocate. It was put to the Claimant that it would be difficult to accept that he carried out labouring duties in shifts consistent
with the shifts he worked as a chef, that is, with a break during the day. In response the Claimant maintained that his evidence
was true and that he really did work two separate daily shifts performing labouring work.
May 1998 (pages 21A and 21B): There are certain additions and deletions on the original with respect to entries in the final
column not found on the copy document. The Claimant conceded having made those entries sometime after October 1999. He
denied making them after 29 July 2002. The Claimant was otherwise unable to explain away the inconsistencies.
June 1998 (pages 22A and 22B): Again there were additions and deletions on the original document not found on the copy.
The Claimant admitted having made those changes sometime after October 1999 but not after 29 July this 2002. He could not
otherwise explain the differences between the original and the copy.
August 1998 (pages 24A and 24B): There are certain additions and deletions on the original (24A) as compared to the copy.
The Claimant said he made those changes sometime after October 1999, possibly in the year 2000. He said that he, in changing
them—
“just followed through from …to say ‘Oh, this one not true’, so this one … so I just … I did not change the working time.”
(See transcript page 76)
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It is clear that the Claimant changed the entries in the final column because they did not reflect the true position. He
maintained, however, that he did not change the start and finish times. He claimed accuracy in those.
September 1998 (pages 25A and 25B): There are additions and deletions on the original document not found on the copy. The
Claimant admitted making the changes about the same time as the other changes. He could not explain, however, why the copy
varied from the original.
October 1998 (pages 26A and 26B): The circumstances relating to entries for October 1998 are similar as for September 1998.
The Claimant’s response in that regard is also similar.
November 1998 (pages 27A and 27B): The copy (27B) and the original (27A) are different. The original contains certain
deletions and additions not found on the copy. The Claimant agreed that he made certain alterations to the original but said that
he did not make the alterations following 29 July 2002. He could not otherwise explain away the copy being inconsistent.
The Claimant was taken to the entries for 15-18 November 1998. He was asked to compare them with the booking diary
entries for the same day (exhibit 13). The diary entries indicated that the restaurant was closed on those days on account of
relocation. The Claimant said that notwithstanding that the restaurant was closed he nevertheless attended work on those dates
at the times recorded in the book (exhibit 4). He was challenged as to the accuracy of his entries. It was put to the Claimant
that although it may have been the case that he worked during the day in relocating the restaurant, it certainly was not the case
that he worked at night. The Claimant, however, maintained that he worked on those days during the times recorded in his
book.
The Claimant was asked to compare the booking diary entry for 23 November 1998 with the entry in exhibit 4 for that day (see
27A and 27B of exhibit 9). The diary indicates that the restaurant was closed on that day. However the Claimant maintains that
not only did he work that day, but also worked during the shifts indicated in his book. He could not, however, recall exactly
what it was that he did that day.
The Claimant was next taken to the entry in the original (27A) for 19 November. The original contains Thai writing. The copy
does not. The Claimant denied making the entry after 29 July 2002. The Claimant surmised that the copy had somehow been
tampered with. Other than that he could not otherwise explain the differences.
December 1998 (pages 28A and 28B): There are obvious differences between that contained on the original (28A) and that
found on the copy (28B). The Claimant admitted changing the original in about October 1999 but could not explain why the
same does not appear on the copy document.
January 1999 (pages 29A and 29B): There are certain deletions and entries contained within the original (29A) not found on
the copy. In particular the entry for 26 January, on the copy, shows that the Claimant worked that day. The entry on the
original shows that there has been a whiting out of the original entry. In its place the word “closed” has been entered. The
Claimant admitted making the changes some time after October 1999 but not after 29 July 2002. The Claimant could not
otherwise account for the copy document.
•
February 1999 (pages 30A and 30B)
•
March 1999 (pages 31A and 31B)
•
April 1999 (pages 32A and 32B)
•
May 1999 (pages 33A and 33B)
•
June 1999 (pages 34A and 34B)
•
July 1999 (pages 35A and 35B)
•
August 1999 (pages 36A and 36B)
•
September 1999 (pages 37A and 37B)
•
October 1999 (pages 38A and 38B)
•
November 1999 (pages 39A and 39B)
•
December 1999 (pages 40A and 40B)
•
January 2000 (pages 41A and 41B)
There are certain additions and deletions and entries contained within the original for each aforementioned month not found on
the copy for each month. The Claimant admitted making those some time after October 1999 but not after 29 July 2002. He
could not otherwise explain why the copy is different in each case.
•
February 2000 (pages 42A and 42B)
•
March 2000 (pages 43A and 43B)
Certain additions are found on the original (A) as opposed to what is contained on the copy (B). Such an example is found
with respect to the entry for 12 March 2000 (page 43A). The entry has been altered to read “sick” for the afternoon shift
whereas the copy shows the Claimant having worked that afternoon. The Claimant admitted making the change. He said,
however, that he made the change at about the time of the entry, that is, about one month later (see transcript page 96). He was
asked to explain why the copy varied. He could not explain that away. In that regard it was put to him that the change occurred
between the time copies of the original book were made available to Mr Sutherland on 29 July 2002 and the time that the book
was delivered up for inspection by Mr Gregory. The Claimant denied that saying—
“I can tell you the truth, that I did not change anything recently.”
(See transcript page 93)
It was also put to the Claimant that he kept two separate sets of books. He denied doing so.
The Claimant explained that from early 2000 he made entries directly into exhibit 4. He did that by writing down his start and
finish times on pieces of paper and later returning to enter the details into the book. Sometimes the entries were made after
about a month from the date of having worked. The pieces of paper were subsequently thrown away.
April 2000 (pages 44A, 44B1 and 44B2): The original (44A) has Thai writing on it. A copy of it (44B1) does not. A further
copy of it (44B2) however does have Thai writing on it. The Claimant was called upon to explain how it was that the two
copies of the same document handed over by Mr Clarke on 29 July 2002 differed. He could not explain how that came to be.
He explained that he made the entry in or about April 2000. Thereafter, in about June 2000, he handed over his book to Mr
Clarke.
It was put to the Claimant that the only possible explanation to account for the differing documents is that he gave the book to
Mr Clarke who made copies of the same and thereafter the Claimant made his further entries. That contention was rejected.
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The Claimant was also challenged concerning the compilation of exhibit 4. It was put to him that in other court proceedings he
had stated that he had filled out the book in his car. That is inconsistent with having kept the book at his home and completing
the entries from pieces of paper. In that regard the Claimant explained that he sometimes filled in the book at home and
sometimes whilst in the car.
54 May 2000 (pages 45A and 45B): The Claimant was asked to explain why the finish time of 3.00 pm is found on the original
but not on the copy for the entry on 30 May 2000. The Claimant could not explain why the copy was different.
55 June 2000 (pages 46A, 46B(1) and 46B(2): The original differs from the incomplete copy (46B(1)). The Claimant’s
explanation in the regard is that a copy of his book was given to Mr Clarke in about June 2000. Following its return to him he
finalised his entries for June and made the entries now reflected on pages 46A and 46B(2). The Claimant denied having made
any recent changes to the book (exhibit 4).
56 May 1997 (pages 9A and 9B): The entries reflect that the Claimant worked on 18 May 1997. The Claimant was then shown
the booking diary for 1997 (exhibit 12) and asked to comment on the fact that the diary shows that the restaurant was closed
that day. The Claimant maintained that he worked the shifts indicated notwithstanding that the restaurant was closed.
57 June 1997 (pages 10A and 10B): The entries indicate that the Claimant worked two shifts on that day. The booking diary
indicates that the restaurant was closed for renovation on that day.
58 November 1997 (pages 15A and 15B): The entry for 24 November 1997 indicates that the Claimant worked his normal shifts.
The booking diary indicates that the restaurant was closed for a Buddhist ceremony on that day. In explanation, the Claimant
said that he worked all day preparing food for the Buddhist monks.
59 December 1997 (pages 16A and 16B): The entries indicate that the Claimant worked two shifts on 26 December 1997. The
booking diary indicates that the restaurant was closed that day for pest control. The Claimant said that he recalled going to
work on that day. Spraying was being conducted externally. However the strong smell which made its way into the restaurant
almost made him faint. He recalls working that day because Somkiat was anxious to ensure that everything was prepared for
the next day, a Saturday.
60 The Claimant was next cross-examined concerning the rosters. It suffices to say that his evidence in that regard was, to say the
least, confusing. Little can be made in respect of that issue.
61 The Claimant was also cross-examined concerning time sheets (exhibit 8) relating to the period from August 2000 until the
end of his employment with the Respondent. They show that he worked 76 hours per fortnight during that period. The
Claimant agreed that he worked between the times and for the hours at shown thereon. It was suggested to the Claimant that
the hours denoted in exhibit 8 reflected the actual times that he worked throughout and that it was nonsense for him to suggest
that he worked the extraordinary hours that he claimed he worked. The Claimant maintained that it was not nonsense at all. He
was obligated to work all those hours because of the fact that he was under a sponsorship arrangement.
62 Finally, the Claimant was further cross-examined concerning the wages record contained in exhibit 6 by which he
acknowledged inter alia that he worked 76 hours per fortnight. In that regard he maintained that the full details, including work
hours, were not contained on the documents when he signed the same.
63 In re-examination the Claimant was taken to pages 29A and 29B of exhibit 4. The Claimant stated that his amendment to the
original had the effect of reducing the hours claimed for that month.
Christopher Daniel Frances
64 The Respondent employed Mr Frances as a Entrée Chef between November 1998 and December 1999. He worked with the
Claimant during the course of his employment with the Respondent.
65 Mr Frances testified that he usually worked 10 shifts comprised of 4 lunch shifts and 6 dinner shifts. He was required to work
on Sundays. His hours comprised 10.30 am until 3.00 pm for lunch shifts and 5.30 pm until 10.00 pm or 11.00 pm or
alternatively the close of the kitchen for dinner shifts.
66 Mr Frances testified that “everyone” started and finished at the same time. Everyone worked the same hours. Mr Frances
himself worked an 11-hour day. He worked between 60 and 70 hours per week. He usually had Mondays off. Sometimes he
had Wednesday lunch or Saturday lunch off. He said that the Claimant always worked with him during those times. He said he
never signed any document acknowledging the hours he worked.
67 Mr Frances also testified that the Respondent provided meals free of charge to its employees.
68 When cross-examined it was suggested that he, along with others, worked 76 hours per fortnight and not 60 to 70 hours per
week as suggested. Mr Frances rejected that contention and reaffirmed the evidence that he gave in chief. It was suggested to
Mr Frances that the working hours were flexible. He disagreed, however, saying that starting times were strictly enforced.
Damian James Clarke
69 The final witness called by the Claimant was his agent, Damian Clarke.
70 Mr Clarke testified that exhibit 4 was used in proceedings before Commissioner Smith of the Western Australian Industrial
Relations Commission in about October 2000 with respect to unfair dismissal proceedings brought by another former
employee of the Respondent. Various copies of the book were accordingly made for those purposes.
71 Mr Clarke informed the Court that he made Mr Sutherland aware that he had made his own entries pertaining to gross wage
and pay rises. He did not attempt to hide or distort anything. There was no fabrication.
72 When cross-examined, Mr Clarke explained that exhibit 4 had travelled between himself and the Claimant on a number of
occasions since 2000. He confirmed that he photocopied the book on a number of occasions at various locations. He said that
the book was returned to the Claimant and that the Claimant had the opportunity to deal with the book. He also confirmed that
he was not responsible for alterations to the book in the form of whiting out entries.
73 Mr Clarke told the Court that he never wrote in the book (exhibit 4). The only document he wrote on was the photocopied
document. That photocopy with his writing was copied and given to Mr Sutherland. He said that he—
“did not state that it was an original.”
John Douglas Gregory
74 Mr Gregory is a forensic document examiner possessing the requisite qualifications and experience. He examined both exhibit
4 and photocopies of exhibit 4 which had been handed over to Mr Sutherland by Mr Clarke on 29 July 2002.
75 In his examination of those documents Mr Gregory identified 5 fabricated documents. They consisted of the following
entries—
•
26 January 1997 (pages 5A and 5B of exhibit 9)—
The crossed out times shown on the copy have been obliterated on the original.
53
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•

76

77

July 2000 (pages 47A and 47B of exhibit 9)—
The numeral seven in the right hand column adjacent to the entries for 6 July has been entered differently in each
instance.
•
August 2000 (pages 48A and 48B of exhibit 9)—
The figures in the right hand column are different in that there is one author for the original and another for the copy.
•
September 2000 (pages 49A and 49B of exhibit 9)—
The figures in the right hand column are different in that there is one author for the original and another for the copy.
•
October 2000 (pages 50A and 50B of exhibit 9)—
There are certain entries found in the right hand column of the copy not found on the original.
Mr Gregory thereafter went on to highlight certain deletions, alterations and additions made to the notebook (exhibit 4) after
the creation of the photocopies of the same. He identified those to have occurred for the month of September 1996 and every
consecutive month from and including July 1997 to and including June 2000.
The examination of the notebook revealed that five authors made the entries (see transcript pages 146 and 147). In his
evaluation, Mr Gregory said—
“...Given the handwritten entries in the name of Apirom Kaew Ard, the page headings, the date numerals and the entries
for the days were written by different authors, and the submission of fabricated photocopied documents purporting to be
true reproductions of pages in the notebook, it is more likely that the notebook entries were written at a time other than as
a contemporaneous record from September 1996 to October 2000 as alleged by a single author.
The numerous alterations to the entries in the notebook after the photocopied documents were produced is further
evidence that the document was not prepared contemporaneously as any alterations to the entries could have been
effected at the time these entries were initially written.
Result of the examination. As a result of my examination I am of the opinion, having regard to the deletions, alterations,
additions, different authors and the production of fabricated photocopied documents, the Belgrave notebook” – that
should read Q1 – “is not consistent with having been prepared as a contemporaneous record for the period from
September 1996 to October 2000 as alleged, but prepared at various times en bloc as evidenced by different authors
contributing to the production of the document. No conclusion can be given to the dates of preparation other than to
comment at some time in this matter when photocopied documents were requested that the entries for June 2000 were
only partially completed.”
(Transcript pages 147 and 148)

Further, Mr Gregory testified that as a result of his examination of the record compared to known examples of Mr Clarke’s
handwriting he could conclude that the writing on certain copied documents, such as that for August 2000, revealed that the
entries in the right hand column were, in fact, made by Mr Clarke.
79 When cross-examined, Mr Gregory said that he could not dispute that the Claimant was the author of the entries in the time in
and time out columns of the notebook. He conceded that a single author made those entries.
80 Mr Gregory told the Court that it is possible for one person may write in different styles. Accordingly, it is possible for the five
authors referred to in his report to be, in fact, only one person.
81 When re-examined, Mr Gregory testified that in his opinion that it was more likely that different authors made the entries
within exhibit 4 rather than the entries being made by one person who just used differing styles of handwriting. He was of that
opinion because the construction appears to be totally different.
Charlie Sam Napoli
82 Mr Napoli is a Chartered Accountant who was instructed to prepare a report in relation to this matter. The report was tendered
in evidence (see exhibit 11).
83 Mr Napoli told the Court that he prepared his report based on the Claimant having worked 76 hours per fortnight from
1 October 1996 until 20 June 2000. On his calculations, the Claimant should have been paid $94,199.00 but the group
certificates revealed payments of only $86,454.00. Accordingly, there has been a shortfall of $7,745.00. During the course of
his testimony he explained the method of his calculations.
84 When cross-examined, Mr Napoli conceded that his calculations with respect to hours worked were founded upon the
information contained in exhibit 8. He said that he was instructed that the Claimant’s work times during the entire period of his
employment were the same as those set out in exhibit 8.
85 Mr Napoli was also cross-examined as to whether he referred to the relevant provisions of the Western Australian Industrial
Gazette for the purposes of making his calculations. He replied that he had not and that he simply relied upon the relevant rate
applicable for the relevant period. Mr Napoli also conceded that in making his calculations he did not have regard, for
example, to the award provisions relating to weekend work. He conceded that he made certain assumptions in his calculations
given that he was not provided with relevant documentary evidence such as in the case appertaining to annual leave.
Somkiat Chanlongsirichai
86 Somkiat is the Director of the Respondent.
87 The Respondent has operated the Dusit Thai Restaurant since 1988. Somkiat described it as being an up market restaurant.
88 Somkiat told the Court that in July 1996 he visited Thailand and met with the Claimant. He agreed to sponsor the Claimant to
migrate to Australia. He said that he, at that time, explained to the Claimant that he would be working approximately 76 hours
per fortnight and that he would be required to do shift work. He told the Claimant that meals would be provided and that
Somkiat would pay for his visa and visa renewals and also some medical expenses that might be incurred during the currency
of his employment.
89 Somkiat testified that the Claimant arrived in Australia on 27 September 1996 and commenced work on 1 October 1996. He
said that between his arrival and 1 October 1996 the Claimant merely familiarised himself with the restaurant but did not
actually work.
90 Somkiat told the Court that he has hands on involvement with the restaurant in managing it.
91 He said that the chefs only carry out cooking duties and other duties normally associated with being a chef. The only time that
chefs were required to do other work was when the restaurant moved location some one hundred metres away. On that
occasion the chefs moved the kitchen equipment from one location to another.
78
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Somkiat informed the Court that the restaurant was, at the material time, open for lunch Tuesday to Friday between 11.00 am
and 3.00 pm. Currently it only opens for lunch on Thursdays and Fridays. The restaurant is also open for dinner Tuesday to
Sunday and closed on Monday. The dinner shifts are between 5.45 pm until 10.30 pm. However there is flexibility in those
times. In quiet periods such as just after New Year and mid winter, chefs are permitted to leave early in circumstances where
the workload is less.
93 Somkiat explained that the Respondent employs between 5 and 7 chefs with each working on a rotational basis 5 days a week.
Chefs do not have to work every lunch and dinner shift. Every Monday the restaurant is closed. The other day taken off is
rostered but the roster is very flexible and is not strictly adhered to. Chefs often swap shifts between themselves to suit their
own needs. Chefs work 76 hours per fortnight.
94 Reference was made to exhibit 6. In that regard Somkiat said that the Claimant’s evidence was not true. He said that the record
in each instance was complete at the time of signing. When signing the same the Claimant did not complain that he was being
underpaid.
95 Somkiat referred to exhibit 8 in pointing out that the hours referred to in that document reflect the Claimant had in fact worked
in the order of 76 hours per fortnight. He said that the Claimant’s contention that he worked far in excess of 76 hours per
fortnight is simply not true.
96 Somkiat told the Court that he had had a good relationship with the claimant. He said that the Claimant was a good worker.
The relationship soured when other former employees namely Mr Sanan Chia and his wife left the Respondent’s employment.
97 Somkiat responded to the allegations made by the Claimant that he worked even when the restaurant was closed. He said in
that regard—
“We close, mean close. Nobody work there.”
(Transcript page 200)
98 Somkiat rejected the Claimant’s contention that he worked in renovating the restaurant or that he carried out other labouring
duties, save for the shifting of kitchen equipment to the new location. He also rejected the Claimant’s contention that he
worked on Friday 26 December 1997. He said that when pest control is carried out, no one gets in. The pest controllers treat
the whole restaurant, which is accordingly closed for the whole day. He rejected the Claimant’s contention that he worked that
day saying that it could have been dangerous.
99 Somkiat said that the restaurant was closed for two weeks between Monday 22 June 1998 and Tuesday 7 July 1998. He
described as ridiculous and impossible the Claimant’s contention that he worked alone during that time. Further, he rejected
the Claimant’s evidence that he worked on renovations to the building to which the restaurant was to relocate. He said that
work on renovations commenced later. There were no renovations taking place during that period when the restaurant was
closed.
100 Finally, Somkiat conceded that the Claimant might have worked more that 76 hours per fortnight in some instances but added
that that would have been very rare.
101 The cross-examination of Somkiat initially related to consistency between the entries in exhibit 8 with those found in exhibit
4 for the same period. It suffices to say that Somkiat agreed that the entries were consistent.
102 Somkiat was also cross-examined about his knowledge of the Award and relevant rates of pay. He told the Court in that regard
that he relied on information provided to him by government instrumentalities. He conceded that he had underpaid the
Claimant $7745.00. He also conceded that up until about June 2000 he failed to keep or record the start and finish times of the
Claimant. He admitted also that he did not know that he was under an obligation to pay different rates of pay for Saturday and
Sunday work. He said that he thought that the amount he paid the Claimant, being an over award amount covered all his
entitlements. Further Somkiat admitted that the Claimant was not paid annual leave loading for holidays taken. He only
became aware of his obligation in that regard in June 2000.
103 Somkiat was asked whether the Claimant usually worked on Sundays. In response he said that the Claimant only occasionally
worked on Sundays.
104 The remainder of the cross-examination of Somkiat was uneventful.
Pornphit Gutheri
105 Ms Gutheri is employed by the Respondent as a casual chef at the Dusit Thai Restaurant working lunch time shifts between
11.00 am and 3.00 pm and the dinner shifts between 5.45 pm until 11.00 pm. She told the Court that she worked with the
Claimant and that he never complained to her about working very long hours.
106 She described herself as being a good friend of the Claimant “before”.
107 Ms Gutheri was asked whether the Claimant remained at work when the restaurant closed for holidays in June and July of
1998. She responded—
“No. The restaurant close. Everybody go holiday.”
(Transcript page 11 - 11 December 2002)
108 When cross-examined, Ms Gutheri conceded that the work start time in 1997 through to 1999 was, in fact, 10.30 am. It only
changed to 11.00 am when the restaurant relocated.
Kanyarat Hanrahan
109 Ms Hanrahan has held the position of restaurant supervisor at the Dusit Thai Restaurant since 1996. Her duties include
ensuring that the restaurant works smoothly. She coordinates the staff and ensures that customer’s needs are met. She works
7 shifts a week comprising 5 dinner shifts and 2 lunch shifts. She told the Court that for lunch shifts she commences at
11.00 am and finishes at 3.15 pm or 3.30 pm. For the dinner shifts she commences at 5.00 pm and finishes at 11.00 pm. Ms
Hanrahan said that she was usually the first person to go to work and the last to leave.
110 She produced her time sheets for the period April 2001 to December 2001 (Exhibit 15). They show that she usually worked
76 hours or less per fortnight during such period.
111 Ms Hanrahan told the Court that the Claimant never complained to her that he was working excessive hours or that he was
being underpaid. Indeed, she was never of the view that the Claimant worked exceptionally long hours.
112 In relation to the restaurant’s closure in June/July 1998 she said it was not the case that the Claimant worked at such time. She
said that everyone took his or her holidays at that time.
113 When cross-examined it was put to Ms Hanrahan that she was off work for a fair bit due to ill health during the course of
1998 and 1999. She denied that saying she had taken only one day off during that period. She said that she managed the
bookings and was fully aware of whether someone was on leave or not.
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114 Ms Hanrahan said that she did not fill in time sheets for hours worked in 1997, 1998 and 1999. Time sheets were only

introduced in 2000.
Prasrt Nrlprakobkul
115 Mr Nrlprakobkul was the last witness called. He has been employed as a chef at the Dusit Thai Restaurant for 12 years. He
first met the Claimant in 1996 when the Claimant first arrived from Thailand. He testified that he currently works 6 to 7 shifts
over 5 days. He said his hours of work have not changed dramatically over the years.
116 He told the Court that the Claimant had never complained to him about working exceptionally long hours. Indeed, he thought
that the Claimant did not work any longer hours than himself.
117 Mr Nrlprakobkul produced his time sheets commencing August 2000 (exhibit 16). Those reflect that he has worked, in the
main, 76 hours or less each fortnight from that time.
118 Mr Nrlprakobkul was taken to comment about the restaurant’s closure in June/July of 1998. In that regard he said that no one
was at the restaurant during the holidays.
119 When cross-examined Mr Nrlprakobkul was asked about the start times for the lunch shift and in that regard he told the Court
that the start time was 11.00 am. However it was put to him that in other proceedings he gave sworn testimony that the start
time was 10.30 a.m. When questioned on that issue he was either unwilling or unable to explain the inconsistency, maintaining
that work commenced at 11.00 a.m.
120 In re-examination the witness explained that when the restaurant was busy it would start at 10.30 am. That only occurred
occasionally.
Findings
121 The claim brought by Mr Apirom Kaew-Ard is entirely predicated on my acceptance of his evidence that the start and finish
times that he purportedly entered into exhibit 4 are accurate. In my view, if the Claimant is unable to establish with respect to
each alleged breach the accuracy of the entry in relation to the relevant period, the claims cannot possibly succeed. In those
circumstances it is obvious that a consideration of whether or not exhibit 4 accurately reflects the Claimant’s start and finish
times is pivotal to my considerations.
122 In addressing that issue it is patent that exhibit 4 does not represent a contemporaneous record of start and finish times with
respect to the relevant period. It is the case that exhibit 4 does not purport to be the source document insofar as it relates to the
period ending late 1999. Indeed, the evidence given by the Claimant is that the entries made in exhibit 4 for the period leading
up to the end of 1999 are simply a copy of information recorded in a diary which has now been discarded. Mr Apirom KaewArd told the Court that he did not appreciate the importance of maintaining the source record. Further, his reasons for
transferring all of the data from his diary to exhibit 4 was so that a compendious record could be kept of all the start and finish
times for the shifts worked by him both before and after the end of 1999. Notwithstanding that, the Claimant asserts exhibit 4’s
accuracy. However the difficulty lies in the fact that the source records have been discarded and are not available for the
consideration and scrutiny of the Respondent. Exhibit 4, in reality is a reconstruction of the record. The question then becomes
whether or not this Court can be satisfied that the reconstructed record accurately reflects the original source documents. An
assessment in that regard becomes very difficult without the source documents.
123 The Claimant maintains that he has accurately transferred the details from his diary to exhibit 4. The Respondent, on the other
hand, challenges the authenticity of exhibit 4. Further it points to the numerous apparent inconsistencies found between the
copies of pages extracted from exhibit 4 as supplied to the Respondent by Mr Clarke on or about 29 July 2002 with exhibit
4 itself. It submits that those inconsistencies are a matter of concern. Indeed the Respondent goes so far to say that exhibit 4 is
a fabrication.
124 Those apparent inconsistencies to which I have referred have been comprehensively reviewed at pages 6 to 14 above. Without
again setting out each particular discrepancy it suffices to say that, in the main, the inconsistencies noted do not relate to start
and finish times. However, that is not universally so. Indeed there are some obvious examples of where they do. One such
example is to be found in the entry for 26 January 1997 in which the Claimant in the first instance recorded that he worked that
day but later amended the record to show that the restaurant was in fact closed that day. Another glaring example is found at
pages 29A and 29B of exhibit 9 with respect to the entry for 26 January 1999. The copy page (29B) shows that the Claimant
started work at 10.30 am and stopped at 3.00 pm, thereafter recommencing at 5.30 pm and finishing at 11.30 pm. The original,
as varied at page 29A and as it currently is in exhibit 4, indicates that the entry has been whited out and the word “closed”
endorsed in substitution. It is obvious, therefore, that the amendment to the original record was made well after the initial
entry, possibly even after 29 July 2002. It begs the question, of course, why was it altered? The only possible answer is that the
entry was wrongly made in the first place. If that entry was wrongly made in the first place, what confidence can this Court
have that the other start and finish entries are accurate. Another example in the same vein is to be found with respect to the
entry for
125 12 March 2000. A comparison of pages 43A and 43B of exhibit 9 in conjunction with the relevant page in exhibit 4 reflects the
same difficulty. The copy document for that day shows a particular finish time for the dinner shift. The original document
however has been altered to show that the Claimant was sick that evening. It is possible to infer that the alteration was made at
some time subsequent to the preparation of the copy and in any event some time after June of 2000. The entry of the finish
time in those circumstances reflects, in my view, the preparation of the same en bloc. More importantly however it reflects
error.
126 Another example of difficulty with the start and finish times is to be found with respect to the entry made relating to 30 May
2000 as found at pages 45A and 45B of exhibit 9. A perusal of the same indicates that the copy does not contain the finish time
for the lunch shift. The original, however, does. It is patent that the original was amended to include the finish time some time
after the photocopy of the relevant entry was made. Clearly the inclusion of 3.00 pm was made well after the initial entry and
(at best) reflects error in the original entry.
127 A perusal of exhibit 4 shows that alterations were made with respect to 26 January each year. In each instance the entries were
made but were then whited out so that the original entries are obliterated. The substituted entry in each instance then reflects
that the restaurant was closed. The alteration reflects a uniform approach. It also reflects that the amendments were made at the
one time, some time well after the original entries were made. It also reflects inaccuracy in the original entries. It is to be noted
that exhibit 4 contains several other instances where apparent en bloc entries have been whited out.
128 All of those examples highlight difficulties with the record that is apparent on its face. However there are other difficulties that
emerge when the record is exposed to scrutiny, particularly in the light of other documentary evidence and the viva voce
evidence before the Court. In that regard it is noted that the Claimant has recorded having worked on certain days that the
restaurant was closed. The booking diaries (exhibits 12 and 13), together with the viva voce evidence given by Somkiat and
other witnesses called by the Respondent reveal that the restaurant was closed on 18 May 1997, 30 June 1997, 26 December
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1997, 27 April 1998 and between 22 June and 7 July 1998. The Claimant nevertheless maintains that he worked on each of
those days. However the evidence given by Somkiat and other witnesses called by the Respondent was that when the
restaurant was closed, it was closed and that no one worked on such days. It is apparent that the weight of the evidence is
against the Claimant in that regard.
129 The Claimant protests, however, that he was not treated like other employees by virtue of the fact that he was under
sponsorship. He said that he was required to work when others were not, sometimes carrying out duties that were not
associated with his occupation. I found it difficult to accept Mr Apirom Kaew-Ard’s evidence in that regard. Where there is a
conflict in the evidence on such matters between his evidence and that of Somkiat, I prefer the evidence of Somkiat. Not only
is Somkiat’s evidence supported by the other viva voce testimony but also by the documentary evidence.
130 Further, I find it extremely difficult to accept some of Mr Apirom Kaew-Ard’s evidence with respect to matters raised during
cross-examination. By way of example it is difficult to accept that he worked within the restaurant premises whilst pest control
spraying was taking place. His explanation in that regard is simply incredible. So too is his contention that he worked whilst
the restaurant remained closed in June/July 1998. I do not accept his testimony that he performed labouring tasks at that time. I
prefer Somkiat’s evidence that work on the new premises did not start until much later. Further, it is highly improbable that he
would have had holidays in June 1998 just prior to the whole restaurant closing down. Finally, the aspect of Mr Apirom KaewArd’s evidence that I find most difficult to accept is his contention that he continued to work whilst the restaurant was closed
and that whilst doing so he worked in two separate shifts as is reflected in exhibit 4. It begs the question as to what possible
utility that would have been to the Respondent, or anyone else for that matter. That is particularly so if one has regard to the
fact that he was, on his evidence, carrying out labouring duties. For the Claimant to have worked on such occasions between
10.30 am and 3.00 pm, have a break and thereafter return to duty at 5.00 pm continuing through until 11.00 pm seems, on the
face of it, highly improbable. The only reasonable conclusion to be reached on the balance of probabilities is that the Claimant
did not work the days that the restaurant was closed. Insofar as the record (exhibit 4) reflects that he did, it must be found to be
inaccurate.
131 The entire record found in exhibit 4 is drawn into question. It is in the main a reconstructed record of the Claimant’s work
record. Its accuracy has been found wanting when carefully scrutinised. There must be some very real doubt as to whether
entries were in fact copied into it from the Claimant’s diary or from pieces of paper. The amendment of the entries with respect
to 26 January each year exemplifies amendment in one transaction. Further it appears that the record has been changed after
the copies of the same were supplied to Mr Sutherland. Mr Gregory’s evidence also adds weight to the conclusion that exhibit
4 is not what it purports to be.
132 In the circumstances, I find that exhibit 4 is an unreliable record of start and finish times. It cannot be relied upon to establish
any of the claims made by the Claimant. Such record being the cornerstone of the Claimant’s case, its failure undermines the
entirety of the claim. Having said that, I acknowledge that there is some support for the Claimant in what Mr Frances told the
Court. His evidence, however, lacked detail and does not assist the Claimant’s case to any great extent.
133 I need not comment on the evidence of other witnesses, in view of my findings, except to say that I did not have any particular
concern with the evidence of each of them.
Result
134 Given that the Claimant has failed, on the balance of probabilities, to establish that he has worked the times he alleges, it
follows that he has failed to establish each alleged breach.
135 The Respondent nevertheless concedes an underpayment of the amount $7745.00. Given the state of the evidence it is
impossible to identify particular breaches of the Award that occurred during the material period that give rise to the total
underpayment. It is apparent, therefore, that there has been a breach of the Award constituted by a failure to pay the correct
rate of pay, but the constituent breaches giving rise to the total underpayment cannot be identified. Mr Napoli’s calculations in
exhibit 11 do not permit such identification and there is nothing in the Claimant’s evidence which assists him in that regard
Accordingly, the only possible outcome is to find that between 1 October 1996 and 31 July 2000 the Respondent breached the
Award by failing to pay the correct rate of pay. That failure constitutes a single breach occurring between those dates. It
follows that an order ought to be made in favour of the Claimant with respect to the amount of $7745.00.
136 There has also been, based on the admission made by Somkiat (see transcript page 215), a breach of clause 18(2) of the Award
constituted by a failure to annual leave loading. Although that matter was addressed in evidence, it is not the subject of claim
nor, indeed, in issue on the pleadings. Accordingly, it is inappropriate that I make an order in that regard.
Comment
137 It is important that parties who come before this Court recognise that it is a Court and, therefore, fundamentally different to the
Western Australian Industrial Relations Commission. Unlike the Commission this Court cannot act according to equity, good
conscience and the substantial merits of the case without regard to technicalities or legal forms (see section 26 of the
Industrial Relations Act 1979). Far too often the parties fail to appreciate that having a claim and being able to prove it on the
balance of probabilities are not always synonymous. Accordingly, given the nature of this jurisdiction, it is incumbent upon the
parties and/or their representatives to properly assess whether the material matters supporting the claim can be proved to the
appropriate standard. In doing so they are necessarily required to assess not only the strength of their own case but also the
nature and strength of the opponent’s case. Often that is not done. Some agents, due to lack of training or experience or both,
are unable to properly assess the relative strengths of their client’s case. Difficulties arise as a consequence. I fear that is what
has happened in this instance. To make matters worse in this case it became apparent during the course of the hearing that the
issues for consideration were overtaken by the concern that each representative had at the other’s conduct. That is
inappropriate. What is required is an objective approach in presenting evidentiary material before this Court.
G. CICCHINI,
Industrial Magistrate.

____________________
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2003 WAIRC 07368
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GREG LOGAN-SCALES, DEPARTMENT OF CONSUMER & EMPLOYMENT PROTECTION,
GREG LOGAN-SCALES, DEPARTMENT OF CONSUMER & EMPLOYMENT PROTECTION,
APPLICANT
v.
OLTEN PTY LTD T/A MSA SECURITY, RESPONDENT
CORAM
MAGISTRATE G CICCHINI IM
DATE
WEDNESDAY, 27 NOVEMBER 2002
FILE NO/S.
M 248 OF 2002, M 249 OF 2002
CITATION NO.
2003 WAIRC 07368
_________________________________________________________________________________________________________
Result
Authority of claimant to file claims upheld
Representation
Claimant
Mr G Logan-Scales and Mr H Pope of counsel
Respondent
Mr D Clarke as agent
_________________________________________________________________________________________________________
1

2

3

4
5
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7

8

Reasons for Decision
On 8 October 2002 the Respondent made applications that the claims be dismissed or otherwise be amended so that they
comply with the Act. In essence the Respondent submitted, that Mr Logan-Scales lacked standing to bring the claims. The
Respondent among other things suggests that his appointment as an inspector under section 84(2) (b) of the Workplace
Relations Act 1996 (the Act) was not validly made. The Respondent resists such contention and accordingly opposes the
interlocutory applications.
When the matters came on for hearing on 16 October 2002 they were adjourned on the application of the Claimant so as
to enable him to file an answering affidavit. On 31 October 2002 the Claimant filed his affidavit in response. He also on
that day filed his own interlocutory applications seeking amendment of the particulars of claim. The amendments sought
were, inter alia, for the purpose of detailing his standing in these matters. On 7 November 2002 when the matters again
came before the Court, they were adjourned so as to enable the Claimant to consider fresh matters raised by the
Respondent in its argument. The matters finally came before the Court on 27 November 2002 at which time they were
determined.
In his submissions Mr Clarke, for the Respondent, addressed issues concerning the perceived invalidity of Mr LoganScales’ appointment as an inspector. It was his view that the appointment of Mr Logan-Scales should have occurred under
section 84(3) of the Act. He argued that the appointment of Mr Logan-Scales had to necessarily be made under section
84(3) given that he is a State public officer and that any authority he might have under the Act could only be derived from
an arrangement made under section 71 of the Public Service Act 1999 (Commonwealth). In support of his contentions Mr
Clarke referred to section 352 of the Act, which relates to Public Sector Employees acting through Employing
Authorities. Mr Clarke went on to assert that even if Mr Logan-Scales is held to be an inspector, the claims must
nevertheless fail because regulation 9(4) of the Workplace Relations Regulations 1996 effectively prevents him from
instituting proceedings and allows him only to serve those proceedings.
The Claimant argued against those submissions.
In determining the issues before me it is apparent that the submissions made on behalf of the Respondent are
fundamentally flawed in each instance. It is patently obvious that it is possible for a person who is an officer of the Public
Service in a State or Territory to be appointed as an inspector pursuant to section 84(2)(b) of the Act. Alternatively, such
a person may be appointed pursuant to section 84(3) where the necessary administrative arrangements have been made
under section 71 of the Public Service Act 1999. Section 84(3) allows a State Public Servant to perform services in a
Commonwealth Agency and to be remunerated by the Commonwealth but as a State employee. Section 84(2)(b) allows
Mr Logan-Scales to be appointed as an inspector notwithstanding that he is not engaged under the Public Service Act
1999. Further, section 352 of the Act has no application to Mr Logan-Scales. He is not employed under the Public
Service Act 1999 nor is he in the service of a Commonwealth Authority. Section 352 of the Act does not have any
relevance to section 84(3) of the Act. Indeed it does not purport to make it compulsory for a State employee to be
appointed under section 84(3) as Mr Clarke suggests.
As to the second limb of Mr Clarke’s arguments, it is also readily apparent that that too has no basis. If his argument were
to be accepted it would mean that the regulations override the clear provisions of section 175(5) of the Act, which enables
an inspector to sue for and recover a penalty for a breach of a term of an award. The appropriate interpretation to be given
to regulation 9(4) is that an inspector, when exercising his powers under section 178(5) of the Act, is not subject to any
directions given by the Minister under section 84(5) of the Act. The statutory interpretation of regulation 9(4), as sought
by the Respondent, would render nugatory the specific provisions of section 178(5) of the Act. That is both inappropriate
and incorrect.
The Respondent’s arguments are baseless and unsupported by authority. It seems that the applications brought by the
Respondent are misconceived, based on its erroneous interpretation of the relevant statutory provisions and regulations. It
follows, therefore, that the Respondent’s interlocutory applications will be dismissed and the Claimant’s interlocutory
applications will be allowed.
The Claimant sought the costs of appearance in respect to the Respondent’s applications. It suffices to say that, although
entirely misconceived, it could not be said that the applications were made either frivolously or vexatiously. It is obvious
that the Respondent’s motives were genuine. It thought, albeit erroneously, that the Claimant lacked standing and
accordingly brought the applications under those circumstances. It would be inappropriate, therefore, to make any order
as to costs.
____________________
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2003 WAIRC 07458
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CHARLES WORKMAN, APPLICANT
v.
CECK PTY LTD & VINCENT ALI PRINCI, RESPONDENTS
CORAM
MAGISTRATE G CICCHINI IM
DATE
THURSDAY, 19 DECEMBER 2002
FILE NO/S.
CP 3 OF 2002, CP 7 OF 2002, CP 4 OF 2002, CP 6 OF 2002
CITATION NO.
2003 WAIRC 07458
_________________________________________________________________________________________________________
Result
Complaints struck out
Representation
Complainant
Mr T Kucera of counsel
Defendants
Mr R Collinson of counsel instructed by Messrs Minter Ellison, Lawyers
_________________________________________________________________________________________________________
Reasons for Decision
(Given extemporaneously at the conclusion of submissions, extracted from the transcript of
proceedings and edited by His Worship)
The defence submits that there is no case to answer on the basis that the Complainant has failed, with respect to each of the
1
Complaints before me, to establish that they were validly made. It is suggested that there is no proof of the fact that Elizabeth
Peak was authorised to make the Complaints and that she did, in fact, make the Complaints in each instance on behalf of the
Complainant.
The Complaints in each instance have been made signed by “E Peak for CFMEUW”. That is distinguishable from a situation
2
where “E Peak” might sign in circumstances where she describes herself as “E Peak of CFMEUW”.
The Complaints in themselves, by virtue of what appears on their face, highlight potential difficulty in that they infer that the
3
Complaints may have been made on behalf of the organisation (The Construction, Forestry, Mining and Energy Union of
Workers) rather than the Complainant. That issue as to whether or not the Complaints were made on behalf of the Complainant
was one which was clearly previously raised by the Defendants. The Complainant was put on notice that the validity of the
Complaints was live and needed to be strictly proved. The issue could have been addressed in evidence by the Complainant
but it was not.
Even accepting that Ms Peak is a solicitor and authorised to make Complaints on behalf of her client, there remains difficulty
4
because there is no evidence going to the fact that she made the Complaints in each instance on behalf of Mr Workman. The
fact that Ms Peak may have been employed by the CFMEUW and the fact that Mr Workman was a member of the union does
not assist the Complainant. I say that because it is clear that the solicitor employed by the union cannot act on the instructions
of the union in bringing the Complaints. He or she must act on the instructions of the Complainant, in this case, Mr Workman.
There is no evidence going to that issue in circumstances where, on the face of it, the matter was in issue by virtue of the
5
Complaints, themselves and also because it was raised by the defence.
Given that there is no evidence before me in relation to that issue, there is an insurmountable difficulty faced by the
6
Complainant in each instance. The validity of the Complaints cannot be established.
I accordingly find that with respect to each Complaint there is no case to answer by the Defendants in each instance.
7
I will now hear the parties in relation to the appropriate orders to be made as a consequence of my findings.
8
(His Worship heard the further submissions, and continued)
I invited the parties to address me in relation to the proper orders to be made and, as is not surprising, I have received two
9
divergent views as to the orders to be made. The Defendants say that the Complaints ought to be dismissed. The Complainant
says the Complaints ought to be struck out.
10 I have found that the prosecution has failed to prove compliance with section 42 of the Justices Act 1902. Section 42 of the
Justices Act 1902 is a section which facilitates matters coming before this Court. Any defect in that regard strikes at the heart
of the Court’s ability to deal with the matters before it.
11 I have found that there is no evidence before the Court which would enliven this Court’s jurisdiction to hear the matters. That,
in my view, is the effect of my findings.
12 Therefore, given that the Complaints have been determined on jurisdictional issues, it follows that they ought to be struck out.
That is the proper order to be made. I will proceed to strike out the Complaints.
13 Given that the Complaints have been struck out, it follows that costs cannot be ordered. A costs order can only be made
pursuant to section 152 of the Justices Act 1902 following a dismissal. There has not been a dismissal in this case and therefore
there is no power to order costs.
G. CICCHINI,
Industrial Magistrate.
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POWER OF ENTRY—Matters pertaining to—
2003 WAIRC 07365
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SILENT VECTOR PTY LTD T/A SIZER BUILDERS, APPLICANT
v.
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE OF ORDER
TUESDAY, 14 JANUARY 2003
FILE NO.
APPLICATION 42 OF 2003
CITATION NO.
2003 WAIRC 07365
_________________________________________________________________________________________________________
Result
Application for shortened time for answers granted in part
Representation
Applicant
Mr G. McCorry (as agent)
Respondent
Mr T. Dixon (of counsel) by telephone and later Mr T. Kucera (of counsel)
_________________________________________________________________________________________________________
Reasons for Decision
On 14 January 2003 Silent Vector Pty Ltd lodged an application for an order pursuant to s.49J(5) of the Act revoking the right
of entry permit issued to Joseph McDonald, together with an application for an order that the time for the Respondent to file
and serve a response be abridged to 48 hours. The Applicant also seeks an order that the hearing of the substantive application
be expedited. These Reasons for Decision deal with the application for an order that the time for filing answers be abridged
and also with the listing of the matter at short notice.
In the absence of an order, the time for filing answers would be 21 days from the date of being served with the notice of
2
application: regulation 8(4). By regulation 78 a party to any matter may apply to extend or abridge the time prescribed and this
is what has occurred.
The Applicant seeks the abridgement of time on the basis that the complaints the Applicant makes about Mr McDonald are
3
known to the Respondent Union and the facts of the matter are relatively simple. 48 hours is therefore seen as being a
reasonable period.
Pursuant to Regulation 78(5) the Commission is able to determine the application after making such enquiries as it considers
4
appropriate to the circumstances of the case. I caused my Associate to contact the Union to see whether consent would be
forthcoming or whether there is any objection to any abridgement of service time to 48 hours.
On behalf of the Union the Commission was advised that it believed there was no reason why the matters should not take the
5
normal course of events. The Union considers that the issue at the heart of the matter is the wages and working conditions of
employees working on the site. The stoppage of work relates to that issue and it does not automatically follow that an urgent
hearing may result in the revocation of Mr McDonald’s permit, nor that it will resolve that issue nor prevent employees from
taking further industrial action. In the Union’s view, the Applicant has nothing to gain or will see no material benefit from an
expedited hearing of the matter. In contrast the Union states it will suffer prejudice, particularly accommodating an early
hearing.
In the decision I reach, I take into account the fact that there are already before the Commission two earlier applications
6
relating to events on the same building site (1986 and 1987 of 2002). Those applications seek the same or similar relief. The
positions of the parties in relation to those matters are now known and there does not appear to be anything in this application
which would warrant a different position in principle by the Respondent.
I consider that little prejudice will be suffered by the Union if it is required to file a Notice of Answer within a shorter time.
7
Further, any prejudice may well be able to be cured by a supplementary answer if the circumstances warrant it. Accordingly, I
consider it appropriate to require the Union to file and serve a Notice of Answer and Counter Proposal within seven days of the
date of service of the Notice of Application.
The Applicant also seeks an order for the hearing of the substantive matter to be expedited. The Union does not consent to such
8
an order and wishes to be heard before the Commission makes such an order. In my view, the Union ought to be heard before
that order is made. In my opinion, that is appropriate. Amongst other things, the relationship between this application and the
earlier two applications, for which the Applicant seeks three consecutive days of hearing, ought at least be known to the
Commission before a decision is made and an opportunity should be provided to the parties for that purpose at least.
Accordingly, the Applicant’s application for an order for expedited hearing is hereby listed for 9.00am Wednesday 22 January
2003 for no more than one hour. The Commission will at that time raise with the parties the substantive dates of hearing to be
set and time limits pursuant to s.27(1)(ha) and (hb) of the Act for any interlocutory matters such as the production of witness
statements as well as for the duration of the hearing.
Order accordingly.
9
_________
2003 WAIRC 07366
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SILENT VECTOR PTY LTD T/A SIZER BUILDERS, APPLICANT
v.
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE OF ORDER
TUESDAY, 14 JANUARY 2003
FILE NO.
APPLICATION 42 OF 2003
CITATION NO.
2003 WAIRC 07366
_________________________________________________________________________________________________________
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Result
Application for shortened time for answers granted in part
Representation
Applicant
Mr G. McCorry (as agent)
Respondent
Mr T. Dixon (of counsel) by telephone and later Mr T. Kucera (of counsel)
_________________________________________________________________________________________________________
Order
WHEREAS the Commission has before it an application pursuant to s.49J(5) of the Act;
AND WHEREAS an application has been made for a reduction in the time required for the filing of Answers to that application;
AND WHEREAS the Commission in Chambers pursuant to r.78(5) is of the opinion that an order should issue reducing the time
for filing Answers for the reasons now given;
NOW THEREFORE, I, pursuant to the powers vested in me pursuant to s.27 of the Act hereby order—
1. THAT Silent Vector Pty Ltd serve a copy of this order upon the Construction, Forestry, Mining and Energy
Union of Workers in conjunction with the Notice of Application in this matter.
2. THAT the Construction, Forestry, Mining and Energy Union of Workers file and serve on the Applicant a
Notice of Answer and Counter Proposal within seven days of the date of service on it of the Notice of
Application in this matter.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2003 WAIRC 07339
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
RAHAIFFA JEAN ALBERGHINI, APPLICANT
v.
DR GEOFFREY BOWER ISOTOPE IMAGING HOLLYWOOD HOSPITAL, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
FRIDAY, 10 JANUARY 2003
FILE NO.
APPLICATION 1729 OF 2002
CITATION NO.
2003 WAIRC 07339
_________________________________________________________________________________________________________
Result
Application for an extension of time in which to file application dismissed
Representation
Applicant
Appeared on her own behalf
Respondent
Mr M Jensen (of Counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
(Extempore)
This is an application to extend time in which to file application 1729 of 2002. The facts of this matter are that the applicant
was employed commencing in October 2000 and her employment terminated on 10 May 2002. The termination of the
employment occurred following a letter of resignation dated 25 March 2002 (Exhibit 1). That resignation was to take effect on
10 May 2002, which it did.
The first issue to be determined is whether the Commission has the power to grant the application. This requires that the
provisions of s.29(3) of the Industrial Relations Act 1979 (“the Act”), be given retrospective effect. Those provisions in
accordance with the Labour Relations Reform Act 2002, came into effect on 1 August 2002 that being some months after the
termination of employment.
I find, for the reasons set out in the decision of Commissioner Kenner in Nicole Azzalini v Perth Inflight Catering, application
1507 of 2002, (2002 WAIRC 00766), that there is no power to extend time in accordance with s.29(3) of the Act, in respect of
an application filed on 16 October 2002 relating to a termination of employment in May of 2002.
So on that basis, the application is to be dismissed.
If I am wrong in that, and the Commission does have power to extend the time to make an application relating to a termination
of employment which occurred prior to s.29(3) coming into operation then I would need to consider the tests relating to the
exercise of discretion for granting an application to extend time. Those tests include the length of the delay, the reason for the
delay and whether there is an arguable case, amongst others. (Tip Top Bakery v Transport Workers Union (1994) 74 WAIG
1189 and Robowash Pty Ltd v Michael Hart (1997) 78 WAIG 2323).
In this matter the length of the delay between the date of the termination on 10 May 2002 and the date of filing on 16 October
2002 is in excess of 4½ months. That cannot be described as a short delay in the scheme of things as it relates to unfair
dismissal claims which are, by the legislation, intended to be filed within 28 days of the date of termination.
The reasons given for the delay by the applicant relate to her pregnancy, the birth of her child, her recovery from that birth and
the illness of her child. There was then a further 7 weeks during which an application could have been filed but was not, and no
explanation is given for this delay.
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In the circumstances, there is no good reason for that 7 week delay.
I would also note that whilst it might be said on one hand that the reasons the applicant has given for the first part of the delay
prior to the last 7 weeks might not be unreasonable in some circumstances, that is, of her not wishing to jeopardise her health
by having to pursue such an application, the filing of such an application without it having to be immediately pursued, was
another option available to her, which the applicant did not take.
Further, the applicant did nothing, according to what is before me, to indicate to the respondent any intention to challenge the
circumstances of the termination of employment.
As to the question of whether or not there is an arguable case, it is clear that the termination arose on account of the applicant
resigning. The question is whether that resignation can be characterised as a dismissal.
On what is before me, including the applicant’s evidence that she tendered her resignation in March 2002, but continued to
work for a further period of almost 2 months and that there was nothing of a major nature which occurred after February 2002,
in particular between 25 March and 10 May 2002, when the termination occurred, I find that, on the balance of probabilities, it
is unlikely that there would be an arguable case that there is a dismissal as required by s.29 of the Act.
Whether the alleged conduct by Dr Bower towards the applicant was a cause for complaint or was the justification for a
termination which might be described as a dismissal, is unlikely on what is before me.
In all of the circumstances then, an order for the dismissal of the application shall issue.
_________

2003 WAIRC 07338
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
RAHAIFFA JEAN ALBERGHINI, APPLICANT
v.
DR GEOFFREY BOWER ISOTOPE IMAGING HOLLYWOOD HOSPITAL, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
FRIDAY, 10 JANUARY 2003
FILE NO.
APPLICATION 1729 OF 2002
CITATION NO.
2003 WAIRC 07338
_________________________________________________________________________________________________________
Result
Application for an extension of time in which to file application dismissed
_________________________________________________________________________________________________________
Order
HAVING heard the applicant on her own behalf and Mr M Jensen on behalf of the respondent, the Commission, pursuant to the
powers conferred under the Industrial Relations Act 1979, hereby orders—
THAT the application for an extension of time in which to file the application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07408
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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COMMISSIONER J L HARRISON
DATE
WEDNESDAY 22 JANUARY 2003
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APPLICATION 826 OF 2002
CITATION NO.
2003 WAIRC 07408
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

Representation
Applicant
On his own behalf
Respondent
Ms S Davis
_________________________________________________________________________________________________________
1

2

Reasons for Decision
This is an application by Stanley Vinay Chandr Datta (“the applicant”) pursuant to s.29(1)(b)(i) of the Industrial Relations Act
1979 (“the Act”). The applicant claims he was unfairly dismissed from his employment with Mastercare Property Services
(WA) Pty Ltd (“the respondent”) on 19 April 2002. The respondent claims there was no unfair dismissal as the applicant was
terminated in accordance with his contract of employment.
Background
The applicant was employed by the respondent from 1 October 2001 to 19 April 2002 to clean two branches of the National
Australia Bank (“the NAB”) in Geraldton. The respondent paid the applicant $320 per fortnight and he was paid up until the
week ending 20 April 2002. From time to time the applicant took on additional tasks and was paid additional amounts for
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undertaking this extra work. The applicant’s contract of employment was based on the terms and conditions outlined in the
Contract Cleaners Award 1986 (No. A 6 of 1985) (“the Award”). Additional conditions of employment were as specified in
Exhibit A3.
Evidence
The applicant gave evidence on his own behalf. Prior to 1 October 2001 the applicant was employed by the respondent to
undertake the same cleaning duties at the NAB branches in Geraldton from March 2001 until 27 June 2001, when he resigned.
As the respondent was having difficulties finding employees to clean the NAB branches, the applicant was asked in September
2001 to recommence cleaning work. The applicant cleaned the two branches five evenings per week.
After the applicant was initially employed by the respondent in March 2001 he completed an employment application form
4
which is contained in Exhibit A3. Exhibit A3 also lists the duties together with the frequency of the jobs that the applicant was
required to undertake. The applicant undertook these same duties and was subject to the same conditions of employment when
he recommenced with the respondent on 1 October 2001. Exhibit A3 confirms that the applicant was employed on a casual
basis.
The applicant stated that whilst he was employed by the respondent, apart from receiving a fault report, generated by one of the
5
NAB branches in February 2002 no issues were raised with him about his work and the respondent did not give him any
warnings about his performance or behaviour. The applicant stated that the communications book which covers day to day
cleaning issues between the applicant and one of the NAB branches, confirms that he had a good work history (Exhibit A1).
The applicant gave evidence that he was unable to work due to illness on two occasions. On the second occasion, as he was
6
sick and unable to attend work on 18 April 2002, he sent a fax to the respondent the following day apologising for his nonattendance due to him having influenza (Exhibit A2). The applicant maintained that ten minutes after sending this fax a
representative of the respondent, Ms Toni Vitalone, rang the applicant and told him that the NAB had complained about him
and he was told to hand in his keys and to “f… off”. He returned the keys to the bank on that day and understood from what
Ms Vitalone had stated that he had been terminated by the respondent. The applicant stated that he understood he was paid for
work undertaken up until 18 April 2001 which was his last day at work.
Under cross examination it was put to the applicant that a representative of the respondent contacted him prior to him sending
7
the fax on 19 April 2002. The applicant denied that this occurred. It was put to the applicant that there had been a number of
complaints from one of the NAB branches which he cleaned. One complaint was that he was not turning up to work. The
applicant claimed that this was not true. It was put to the applicant that he had not been undertaking the full range of jobs
whilst undertaking his cleaning duties. The applicant denied that this was the case. The applicant was asked why it was that his
girlfriend worked with him at the bank when she was not authorised to do so. The applicant stated that this issue had never
been raised with him by the respondent.
The applicant gave evidence that since termination he continued to undertake regular cleaning work which he was doing whilst
8
employed by the respondent however, since termination, despite looking for new contracts he had been unable to find any
additional work.
Ms Berenice Dhu, the applicant’s partner, gave evidence. Ms Dhu assisted the applicant when he undertook cleaning work at
9
the NAB. On 19 April 2002 Ms Dhu was with the applicant when he had a telephone conversation with Ms Vitalone. Ms Dhu
stated that the telephone call took place on a speaker phone and she confirmed that Ms Vitalone was abusive towards the
applicant. Ms Dhu stated that the respondent had not raised any issue with her about her assisting the applicant in undertaking
his duties at the NAB. She stated that there was one complaint that she was aware of in relation to the applicant’s employment
with the respondent which related to her and the applicant attending cleaning duties at the NAB early one evening. Once this
issue was raised with her and the applicant they did not turn up to work early again. Ms Dhu stated that both she and the
applicant worked approximately three hours per night to complete the required cleaning tasks. Both Ms Dhu and the applicant
cleaned the NAB branches in the evening from Monday through to Thursday and on Sunday evening. They completed their
duties between 8.00pm and 11.00pm.
10 Ms Sally-Ann Davis, the respondent’s Financial Controller, gave evidence for the respondent. Ms Davis has been employed in
this position for approximately four years. Ms Davis stated that the respondent has a cleaning contract with the NAB that
operates throughout Western Australia. She confirmed that the applicant was employed to undertake the NAB contract in
Geraldton in March 2001 up to 27 June 2001 and that the applicant was asked to return to this job. He recommenced with the
respondent on 1 October 2001 until he was terminated on or about the 20 April 2002.
11 Ms Davis maintained there were problems with the applicant from January 2002 onwards. Since January two fault reports were
completed by the NAB in relation to the applicant’s performance (Exhibit R1). One fault report related to the applicant not
turning up on 18 April 2002 and the other relates to February 2002, when it was alleged that the applicant was not regularly
turning up for work and that when the applicant did turn up for work he was not undertaking the duties required of him.
12 Ms Davis stated that the respondent’s main problem with the applicant was that he did not turn up for work on the 20 February
2002 and the 18 April 2002. Even though other minor cleaning complaints were made about the applicant, Ms Davis conceded
that complaints of this nature were not unusual. Ms Davis stated that the applicant was told by Ms Vitalone not to have his
girlfriend assisting him whilst cleaning however, Ms Davis was unable to substantiate this claim. Ms Davis maintained that the
applicant’s defensive attitude when issues were raised with him as demonstrated by the applicant’s letter in response to a
complaint about him from one of the NAB branches (Exhibit R1) also contributed to the respondent forming the view that it
was no longer appropriate for the applicant to remain employed by the respondent. Further, the respondent maintained that the
applicant’s behaviour contributed to the respondent losing the NAB cleaning contract for Geraldton. Ms Davis stated that as a
result of the applicant’s behaviour the respondent’s NAB Geraldton contract was terminated on 24 April 2002. Ms Davis
confirmed that the applicant was employed on a casual basis, and as he was paid one hour’s pay in lieu of notice as confirmed
by Exhibit R2, Ms Davis maintained that there was nothing unlawful about the applicant’s termination of employment.
3

Submissions
The applicant maintains that the respondent gave him no warnings about his performance and that he had only twice not turned
up for work due to illness. Further, the applicant maintains that he was terminated in a summary fashion without reason and in
an inappropriate manner. The applicant is therefore seeking compensation for what he claims is an unfair termination.
14 The respondent maintains that the applicant was a casual employee and as one hour’s pay in lieu of notice as provided for in
the Award was given to the applicant the applicant was lawfully terminated. The respondent further argued that it had good
reason to terminate the applicant because he was not turning up to work and there were complaints about the applicant’s
attitude towards NAB staff and his cleaning standards.
13
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Findings and Conclusions
Credibility
15 I carefully observed each witness whilst they were giving evidence and I have no reason to doubt the evidence given by each
witness. In my view, each witness gave their evidence to the best of their recollection. However, where there is any conflict in
the evidence I prefer the evidence of the applicant and Ms Dhu as their evidence was consistent and corroborated by written
documentation.
Legal Principles
16 Whether or not the applicant was a casual employee is an issue for determination. The rules to be applied in a case of this
nature have been set out by His Honour The President in Secro (Australia) Pty Ltd v John Joseph Moreno 76 WAIG 937 at
939, where Sharkey P observed—
“…
“The concept of casual employment within the common law of employment, untrammelled by award
prescription, is generally taken to connote an employee who works under a series of separate and distinct
contracts of employment entered into for a fixed period to meet the exigencies of particular work requirements
of an employer, rather than under a single and ongoing contract of indefinite duration”.
(See Squirrell v Bibra Lakes Adventure World Pty Ltd t/a Adventure World (op cit) at page 1835 per Fielding C and
Stewart v Port Noarlunga Hotel Ltd (1980) 47 SAIR 406 at 420).
The parties, of course, cannot by use of a label render the nature of a contractual relationship something
different to what it is (see Stewart v Port Noarlunga Hotel Ltd (op cit) per Haese DPP at pages 5-6).
Certain indicia may be indicative of the nature of the contract, but they are not determinative, taken alone. These
may include the classifying name given to a worker and initially accepted by the parties, the provisions of
the relevant award, the reasonable expectation that work would be available to him, the number of hours
worked per week, whether his employment was regular, whether the employee worked in accordance with
a roster published in advance, whether there was reasonable mutual expectation of continuity of
employment, whether the notice is required by an employee prior to the employee being absent on leave,
whether the employer reasonably expected that work would be available, whether the employee had a
consistent starting time and set finishing time, and there may be other indicia.”
17 The test for determining whether a dismissal is unfair must be considered. The question is whether the respondent acted
harshly, unfairly or oppressively in dismissing the applicant. The onus is on the applicant to establish that the dismissal was, in
all the circumstances, unfair. Whether the right of the employer to terminate the employment has been exercised so harshly or
oppressively or unfairly against the applicant as to amount to an abuse of the right needs to be determined. A dismissal for a
valid reason within the meaning of the Act may still be unfair if, for example, it is effected in a manner which is unfair.
However, terminating an employment contract in a manner which is procedurally irregular may not of itself mean the dismissal
is unfair (see Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and Byrne v. Australian Airlines (1995) 65 IR 32). In Shire
of Esperance v. Mourtiz, Kennedy J observed that unfair procedures adopted by an employer when dismissing an employee are
only one element that needs to be considered when determining whether the dismissal was harsh or unjust.
18 When applying the relevant authorities in relation to whether or not the applicant was a casual, I find that the applicant was not
a casual employee who was subject to one hour’s notice on termination. Even though it was accepted by both parties that the
applicant was regarded as a casual employee and the applicant was paid a casual rate of pay, the fact that the applicant was
paid as a casual and regarded by both the respondent and the applicant as a casual cannot make him a casual if he truly was not
a casual employee.
19 The evidence is clear that the applicant was employed on a single ongoing contract of employment of an indefinite duration.
The applicant was not employed under a series of separate and distinct contracts of employment, entered into for a fixed
period, to meet the particular work requirements of an employer as a casual employee normally would be employed. Clause 5.
– Definitions, subclause (4) of the Award defines a casual employee as an employee whose contract of employment is by the
hour and who shall be allowed four weeks unpaid leave after every period of twelve months’ continuous service. It is clear on
the evidence that the applicant had a reasonable expectation that ongoing, regular work would be available for him. Thus, the
applicant was not employed on an hourly basis. The hours that the applicant worked were regular and did not vary from week
to week. Indeed, there was an expectation that the applicant would turn up regularly for his shifts and that when the applicant
was unable to do so on two occasions due to illness, this annoyed the respondent.
20 The applicant was required by the respondent to give notice prior to being absent. Exhibit A3, which contains details of a
number of the applicant’s conditions of employment, confirms that the applicant had to notify the respondent of any inability
to attend work at least eight hours prior to the start of the shift. Notice was also required to be given when taking sick leave.
The applicant was required to provide the respondent with a medical certificate for two or more days’ absence, and eight
hours’ notice was required for any single day absences. If an employee was unable to give this notice then a statutory
declaration was required. These requirements are not indicative of a casual relationship.
21 Even though the applicant received a casual rate of pay, it is my view that the applicant had a contract of employment which
would normally be characterised as part-time employment. Clause 5. – Definitions, subclause (3) of the Award defines a parttime employee as an employee engaged by the week to regularly work the lesser number of hours than 38. In my view, this
label is more consistent with the nature of the applicant’s contract of employment. I am reinforced in coming to this view by
other contents of Exhibit A3. Exhibit A3 refers to one week’s notice of termination being required to be given by either party
when terminating. Clause 10. - Contract of Service, subclause (1) of the Award requires a part-time employee to be given one
week’s notice on termination. Further, on reviewing Exhibit R2, which is a summary of the applicant’s earnings whilst
employed by the respondent, it shows that on both days that the applicant was absent due to illness he was paid sick leave by
the respondent, as a part-time employee would normally be paid. Under the Award a casual employee is not entitled to any
paid sick leave.
22 In the circumstances, I find that the applicant was employed as a part-time employee who was entitled to one week’s notice on
termination.
23 I now turn to the question to whether or not the applicant was unfairly terminated. It is my view that the applicant was
terminated in an unfair manner. He was not afforded a fair go all round (Undercliff Nursing Home v. Federated Miscellaneous
Workers Union of Australia (1985) 65 WAIG 385). The respondent maintained that there were problems with the applicant’s
performance however, apart from the applicant being sent a copy of a fault report from one of the NAB branches in February
2002 (Exhibit R1), at no stage was the applicant informed that the respondent had any difficulties with the applicant’s
behaviour or his performance such that the applicant’s employment was tenuous or that improvements had to be made. I accept

330

24

25

26

27

28
29
30

31

32
33

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

the applicant’s evidence that he was never informed by the respondent that his performance and behaviour were unacceptable
and that his job was in jeopardy unless improvements were made. Even though there was a complaint from one of the NAB
branches about the applicant not turning up for work and not undertaking the full range of duties, there was no evidence the
applicant was warned about these complaints. Further, even though the respondent may have had concerns about the
applicant’s attitude no evidence was given by the respondent that this concern was formally raised with the applicant.
Even though the respondent had some concerns about the way in which the applicant responded to criticism from one of the
NAB branches, in my view, the applicant’s behaviour in relation to these issues, in all of the circumstances, would not
constitute sufficient reason to terminate the applicant’s contract of employment. It is clear from a review of the daily work
communication book from one of the NAB branches (Exhibit A1) that in the main the applicant undertook his cleaning duties
in an appropriate manner during his employment and his work was valued by the NAB.
From the evidence given by Ms Davis for the respondent, it is clear that the main reason the respondent terminated the
applicant’s contract of employment on 19 April 2002 was because the applicant had twice not turned up to work due to illness
(20 February 2002 and 18 April 2002), even though it is clear the applicant was entitled to sick leave as detailed in Exhibit A3.
In relation to the applicant’s absence on 20 February 2002, the applicant explained to the NAB the following day that his
absence was due to illness, as confirmed in an extract of Exhibit R1. Subsequent to the applicant not being able to undertake
work on 18 April 2002 he notified his employer the next day by facsimile (Exhibit A2) that he had been unable to attend work
due to illness. In my view, given that the applicant had an entitlement to sick leave, it was not open to the respondent to
terminate the applicant’s contract of employment because he took time off due to illness.
I find that the applicant was denied procedural fairness given the way he was terminated. I accept the applicant’s evidence that
on 19 April 2002 the respondent’s representative, Ms Vitalone, contacted the applicant by telephone and told the applicant in
an abusive and offensive manner that he was terminated and that he had to hand in his keys forthwith. In my view it was
inappropriate for Ms Vitalone acting on behalf of the employer to treat an employee in this manner. Further, the applicant was
not advised why he was being terminated nor was he given any opportunity to respond to any concerns which the respondent
may have had about the applicant’s performance or behaviour.
The applicant was not given any notice when the respondent effected his termination. Even though the respondent had the view
that the applicant was a casual employee he was not even given one hour’s notice of his termination. Given my findings about
the applicant’s employment status, in my view he was entitled to at least one week’s pay in lieu of notice.
In my view the applicant was unfairly terminated both substantively and procedurally.
Compensation
I am satisfied on the evidence that the working relationship between the applicant and respondent has broken down such that
an order for re-instatement would be impracticable.
I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886. On the evidence, I
am satisfied the applicant took reasonable steps to mitigate his loss. I am aware that the applicant had a number of part-time
contracts in addition to employment with the respondent. The applicant gave evidence, which I accept, that he unsuccessfully
sought additional alternative employment after he was terminated by the respondent. I accept that at the time of the hearing in
October 2002 the applicant had been unable to find additional work and that as a result he has suffered financially.
Having regard to all of the circumstances of the case I conclude that the applicant should be compensated for his loss. Even
though the respondent maintained that it was because of the applicant that the respondent lost the NAB contract in Geraldton,
no evidence was given to substantiate why the contract was lost. It may well have been that the contract was discontinued
because the applicant was terminated and the respondent was unable to find a cleaner to undertake the work. In assessing the
length of time the applicant would have remained employed by the respondent I take into account that the contract may not
have been terminated had the applicant not been sacked. In my view, given that there was some dissatisfaction on the part of
both the applicant and the respondent about the job’s work requirements and the way in which work was being undertaken, as
reflected in Exhibit R1, it is my view that the applicant would not have remained employed by the respondent beyond a further
five weeks, including a period of one week’s notice due to the applicant.
On this basis I have determined that the applicant is due $800 ($160 x 5 weeks) as compensation for his unfair termination.
A Minute of Proposed Order will now issue.
_________

2003 WAIRC 07477
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
STANLEY VINAY CHANDR DATTA, APPLICANT
v.
MASTERCARE PROPERTY SERVICES (WA) PTY LTD, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
WEDNESDAY, 29 JANUARY 2003
FILE NO/S.
APPLICATION 826 OF 2002
CITATION NO.
2003 WAIRC 07477
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr S Datta on his own behalf and Ms S Davis on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby—
1

DECLARES THAT the dismissal of Stanley Vinay Chandr Datta by the respondent was unfair and that
reinstatement is impracticable;
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2

ORDERS the respondent to pay Stanley Vinay Chandr Datta compensation in the sum of $800 within 14 days
of the date of this order.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07612
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NAOMI ENGLISH, APPLICANT
v.
THE WINDSOR HOTEL SOUTH PERTH PTY LTD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE
MONDAY, 3 FEBRUARY 2003
FILE NO.
APPLICATION 1284 OF 2002
CITATION NO.
2003 WAIRC 07612
_________________________________________________________________________________________________________
Result
Application for alleged unfair dismissal dismissed
Representation
Applicant
Mr M Tomlinson (of counsel)
Respondent
Mr E E Clark (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
(Given extemporaneously as edited by the Commissioner)
The applicant claims that she was dismissed by the respondent from her employment as a member of the respondent’s bar staff.
I note the applicant’s evidence. However, having observed the applicant as she gave her evidence, and having considered that
evidence, I am not satisfied that it can be relied upon.
The applicant has admitted to errors within the application she has made. During the course of her evidence she has admitted
that a number of changes needed to be made to her evidence. She was unsure of certain critical information and her allegations
as to the conduct of the employer in some cases constituted hearsay. Further, the applicant says that she was dismissed; that she
was harassed out of her employment. However, the evidence is that she had an opportunity to follow up any difficulties she
had through the respondent’s disputes procedure, which she says that she is aware of now but did not pursue at the time.
The applicant has given evidence that she was aware of her hours being at her employer’s discretion and that there might not
have been any work for her from time to time. She also says that she understood when she started work that there would be no
set hours and there would be some weeks when there was no work. It turned out, though, that for a period from the
commencement of her employment in December 2001 until mid May 2002, she appears to have had work consistently for that
period. However, her hours each week and each fortnight varied considerably. There is evidence that in respect of the final
fortnight when she did perform work that the applicant worked a five hour shift and then on 11 May 2002, left after having
worked only 41 minutes. So, there is certainly variation in her hours of work on a regular basis. Further, the applicant has
given evidence that for a period of four to six weeks before the termination of her employment she did not work for the
respondent, but there is no evidence before me other than her general assertion that her hours were cut in half and then cut
further.
As to the circumstances of work being offered to the applicant, she says that on some unknown date between four and six
weeks after her last shift on 11 May 2002, which could have been any time between about 11 and 24 June 2002, she was
contacted by Miss Howe, the respondent’s Human Resources Manager, and offered a single shift of three hours, and she
believes that that constituted a dismissal.
There is no evidence before me that the respondent’s conduct in these circumstances constitutes a breach of a fundamental
condition of the contract of employment such as to enable the employee to treat the employment as brought to an end by the
respondent’s conduct (The Attorney General v Western Australian Prison Officers Union of Workers (1995) 75 WAIG 3166).
The applicant says she was offered a three hour shift. I am not entirely satisfied that that is so. In any event, an offer of a three
hour shift after a period of absence of some four to six weeks, the circumstances of which are not before me, does not
constitute such a breach of a fundamental condition of employment, particularly when the conditions of employment included
that there might not be work for some weeks and that the hours were at the employer’s discretion.
So, firstly, I am not satisfied that there was a dismissal by the employer, or a termination at the initiative of the employer.
Secondly, if the offer of the three hours’ work was made four weeks following the last shift then that might have been about
11 June 2002. If that is the case then the application is out of time as the application was filed on 17 July 2002. Based on the
applicant’s evidence, I am unable to conclude the date when that offer was made.
The applicant bears the onus of proving her case in this matter and I am not satisfied that there has been a dismissal. I am not
satisfied that the application is within time. Further, if I am wrong in that and there has been a dismissal, a dismissal which can
be treated as a constructive dismissal, then the question arises as to whether or not that was fair. If the dismissal was harsh,
oppressive or unfair I would need to consider what is to occur.
There has been no real evidence before me to demonstrate that the employment relationship could not have been reestablished. The applicant said that the way in which she was treated made her feel that she could not go back into the
employer’s premises and work there happily. However, in all of the circumstances I am not sure that that is the case. If I am
wrong in that, and that the applicant was unfairly dismissed, and that reinstatement is impracticable, I am not able, on the
applicant’s evidence, to determine what her loss was. I do not know whether the applicant found employment subsequent to the
termination of employment in this case. I do not know what income she received. I do not know what efforts she has made to
mitigate her loss. Accordingly, there is no evidence before me upon which I could determine what compensation ought be
awarded to the applicant, and I say that notwithstanding that following the applicant having given her evidence-in-chief, I
specifically invited her representative to deal with that matter and have still received no evidence that is of any assistance to me
in that matter.
Accordingly, an order shall issue for the dismissal of the application.
_________
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2003 WAIRC 07611
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NAOMI ENGLISH, APPLICANT
v.
THE WINDSOR HOTEL SOUTH PERTH PTY LTD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
MONDAY, 3 FEBRUARY 2003
FILE NO.
APPLICATION 1284 OF 2002
CITATION NO.
2003 WAIRC 07611
_________________________________________________________________________________________________________
Result
Application for alleged unfair dismissal dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Mr M Tomlinson (of counsel) on behalf of the applicant and Mr E E Clark (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
____________________
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ADAM GREENEKLEE, APPLICANT
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FILE NO.
APPLICATION 1379 OF 2002
CITATION NO.
2003 WAIRC 07449
_________________________________________________________________________________________________________
Result
Contractual benefits claim granted
Representation
Applicant
Mr A Greeneklee
Respondent
No appearance
_________________________________________________________________________________________________________
1

2

3

4

Reasons for Decision
This is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”). The applicant, Mr Adam
Greeneklee says that he was employed by the respondent, Ozzi-Tech Security Pty Ltd, from 6 June to 24 July 2002 as a
salesman of security products. He sold security alarms and associated products to householders arising largely from
appointments arranged by the respondent. He says that he was paid for his work during the first month, albeit he experienced
some difficulty receiving payment for that work. However, he did not receive payment for the following sales—
“$350 10/7/02 Mr & Mrs Banks w extra x2 Pirs & smoke alarm
$300 11/7/02 Ms Ward w extra Pir & smoke alarm
$300 12/7/02 Mr & Mrs Felthouse w extra Pir & smoke alarm
$400 16/7/02 Mr & Mrs Hesse w extra 4x Pirs
$200 19/7/02 Mr & Mrs Boyd
$400 22/7/02 Mr & Mrs Atkinson w extra Pir & smoke alarm (personal sale)
$1950 Total”.
The application was lodged on 2 August 2002 and a conciliation conference was held on 25 September 2002. The conference
was attended by the applicant and Mr Craig McPherson for the respondent. Conciliation was not successful. Mr McPherson
indicated that the alleged underpayment could not be addressed as the company was to be put into administration in the week
following. A representative of the respondent had advised my Associate in similar terms on 30 August 2002. The Commission
directed the respondent to inform the Commission within fourteen days as to whether an administrator had been appointed;
failing such advice the Commission at the applicant’s request would refer the matter to hearing. A representative of the
respondent advised my Associate by telephone on 18 October 2002 that no such appointment had been made and consequently
the matter was listed for hearing and parties were advised on 5 November 2002.
The respondent did not appear at hearing, and given the history to the application the matter proceeded. The applicant had
written to the respondent after conference to further put on record his alleged debt. Mr Greeneklee, on his evidence, had heard
nothing further from the company or from any person administering the company. The Commission had no contact from the
company past 18 October 2002.
Mr Greeneklee’s evidence is that he responded to a newspaper advertisement and was interviewed by Mr Willie Hannibal, the
State Manager. He was hired and had to undergo a week of training. He was told that he would be paid for that training but this
never eventuated. He then commenced selling Chubb security alarms in the suburbs of Beechboro and Lockridge based on
appointments made by the respondent. He worked Monday to Friday and commenced work each day at approximately 2pm.
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He was advised where his first appointment would be and then later advised of further appointments for that day. Once a sale
was made he would immediately arrange with Tara or Willie Hannibal for the installation of the products as payment of his
Commission was dependent on installation being completed.
The applicant was told that his payments would be as follows—
5
•
$50 per day as a retainer
•
If the sales commission in any week exceeded $250 then he would simply be paid the commission.
•
The commission was $200 for each alarm, $50 for each additional product, and an additional $50 if the applicant
generated the sale of the alarm as opposed to an appointment generated by the respondent.
Mr Greeneklee was paid twice in the amounts of $700 and $1,100 for products which he sold. On 24 July 2002 all staff were
6
advised suddenly that their services were no longer required as the company had ceased trading. He never received the
commissions for the sales as listed above. The sale to Mr and Mrs Atkinson was he says a personal sale generated by him.
He received a separation certificate [Exhibit A2] dated 30 July 2002 stamped by the respondent as Ozzi-Tech and signed by a
7
T. Hannibal. It stipulates that he was terminated with effect from 24 July 2002 due to shortage of work or redundancy. He also
received at his request a letter [Exhibit A1] signed by T. Hannibal which says as follows—
“To Whom It May Concern
The company has ceased trading and therefore Adam hasn’t been paid his commission for the last two weeks. His
commission for the last fortnight was $1550 and we don’t know if he will be paid and when.
Yours sincerely
T. Hannibal”
I am persuaded by Mr Greeneklee’s evidence and the exhibits that he was an employee of the named respondent. Exhibit
8
A1 refers to Ozzi-Tech Security. I am persuaded that his contract is based on the commission structure as stipulated and that he
made the sales but was not paid these commissions. There is a difference in the claim and the figure in Exhibit A1 of $400 and
the applicant has explained that difference to the Commission’s satisfaction. I find that Mr Greeneklee is due under his contract
of employment the sum of $1,950 gross in commission for which he has not been paid. I would order the payment of that
amount.
_________
2003 WAIRC 07637
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ADAM GREENEKLEE, APPLICANT
v.
OZZI-TECH SECURITY PTY LTD, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
WEDNESDAY, 5 FEBRUARY 2003
FILE NO.
APPLICATION 1379 OF 2002
CITATION NO.
2003 WAIRC 07637
_________________________________________________________________________________________________________
Result
Contractual benefits claim granted
Representation
Applicant
Mr A Greeneklee
Respondent
No appearance
_________________________________________________________________________________________________________
Order
HAVING heard Mr A Greeneklee on his own behalf and there being no appearance for the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby ordersTHAT the respondent, do hereby pay, as and by way of a denied contractual entitlement, the amount of $1,950 to Adam
Greeneklee.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07386
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ELLEN SYLVIA HARRISON, APPLICANT
v.
FEATURE TOURS, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
THURSDAY 16 JANUARY 2003
FILE NO/S.
APPLICATION 1701 OF 2002
CITATION NO.
2003 WAIRC 07386
_________________________________________________________________________________________________________
Result
Application to accept applicant’s claim which was lodged out of time granted
Representation
Applicant
On her own behalf
Respondent
Mr E Xanthis
_________________________________________________________________________________________________________
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Reasons for Decision
On 10 October 2002 Ellen Sylvia Harrison (“the applicant”) referred a claim to the Western Australian Industrial Relations
Commission (“the Commission”) pursuant to s29(b)(i) of the Industrial Relations Act 1979(“the Act”) that she was harshly,
oppressively or unfairly dismissed by Feature Tours (“the respondent”) on 6 September 2002. Section 29(2) of the Act requires
that such an application be lodged within 28 days of the day the applicant’s employment terminated. As the application was
lodged on 10 October 2002 this application is six days out of the required time frame to lodge a claim.
The matter was listed for hearing to allow the parties to put submissions and to give evidence as to whether or not the
2
application should be accepted under s29 (3) of the Act.
Section 29(3) of the Act reads as follows—
3
“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so.”
In reaching a decision in this matter I take into account whether there was an acceptable explanation for the delay, the merits of
4
the substantive application, whether the applicant took steps to make it clear to the respondent that she was unhappy with her
termination and would contest her termination, and prejudice to the respondent. These guidelines were recently discussed as
being relevant to a matter of this nature by Beech S C in Anthony William Andrew v Metway Property Consultants &
Auctioneers (2002) 82 WAIG 3260. In applying these guidelines I am mindful that there is a 28 day time frame to lodge an
application and the Commission’s discretion in relation to a matter of this nature should not be exercised unless there is good
reason to do so.
I make the following findings taking into account these guidelines. The applicant gave evidence, which I accept, that she
5
intended to lodge her application within the required 28 day time frame. The applicant stated that she asked the Commission’s
Registry to send her a claim form soon after she was terminated. The applicant filled out the claim form which was sent to her
and lodged it with the Commission within the specified 28 day time limit. Subsequent to lodging her application the applicant
was informed by the Registry that Form 1 was missing from her application and needed to be completed and returned. The
applicant received a copy of a Form 1 on 9 October 2002 and lodged the Form 1 the next day.
I am satisfied that given the applicant was not sent the correct form in the first instance that there was a valid reason why the
6
applicant did not comply with the required 28 day time frame for lodging her application. It is clear that as soon as the
applicant received the Form 1 she filed her application promptly the next day.
Both parties outlined their positions in relation to the merits of the substantive application. The applicant stated that she had
7
been employed by the respondent as a tour guide on a part-time basis for approximately 3 years and she was told by the
respondent earlier this year that she had an expectation of ongoing employment for at least 2002. At no stage was any issue
raised with the applicant about her performance nor about lack of work. The respondent conceded that the applicant had
worked with the respondent on a part-time basis for three years and that there was no issue with the applicant’s standard of
work. The respondent maintained the applicant was terminated on 6 September 2002 as the respondent wanted to employ new
staff to undertake tour guide duties. In my view, there is doubt about the applicant’s termination sufficient to attract a review
by the Commission. In the circumstances the applicant has established that there may well be some merit in her claim for
unfair termination.
It is also my view that given the application was lodged only 6 days after the 28 day time limit and given the applicant
8
expressed concerns about her termination to the respondent prior to the application being lodged there is no prejudice to the
respondent in accepting the application.
Taking into account the circumstances as a whole it is my view that it would be unfair to refuse the applicant’s claim.
9
Accordingly, I will accept the application.
10 An Order to that effect will issue now.
1

_________
2003 WAIRC 07390
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ELLEN SYLVIA HARRISON, APPLICANT
v.
FEATURE TOURS, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
THURSDAY, 16 JANUARY 2003
FILE NO/S.
APPLICATION 1701 OF 2002
CITATION NO.
2003 WAIRC 07390
_________________________________________________________________________________________________________
Result
Application to accept applicant’s claim which was lodged out of time granted
_________________________________________________________________________________________________________
Order
HAVING heard Ms E Harrison on her own behalf and Mr E Xanthis on behalf of the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the time for filing of application 1701 of 2002 be extended to and including the 10th day of October 2002.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.

____________________
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2003 WAIRC 07362
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
“I”, APPLICANT
v.
DIRECTOR GENERAL EDUCATION DEPARTMENT OF WESTERN AUSTRALIA,
RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
WEDNESDAY, 15 JANUARY 2003
FILE NO/S.
APPLICATION 347 OF 2002
CITATION NO.
2003 WAIRC 07362
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

Representation
Applicant
Ms Y Henderson (of counsel)
Respondent
Mr D Matthews (of counsel)
_________________________________________________________________________________________________________
1

2

3

4

5

6

7

Reasons for Decision
This is an application by Mr “I” (“the applicant”) pursuant to s.29 (1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”).
The applicant alleges he was unfairly dismissed from his employment as an Education Assistant by the Director General,
Education Department of Western Australia (“the respondent”) on 4 February 2002. The respondent denies that the applicant
was unfairly terminated. The respondent argues that the applicant was employed pursuant to a fixed term contract which ended
on 20 December 2001.
In light of the nature of the allegations raised in the hearing, the Commission made an order that no details or particulars or any
other matter likely to lead to the identification of the children in respect of whom misconduct was alleged to have been
committed should be published. The Reasons for Decision therefore identify the people and places involved as follows:
Mr “I”
- the Applicant
Mr and Ms “J”
- the parents of the children at the centre of the allegations
Ms “K”
- the owner of the “L” Child Care Centre
“L” Child Care Centre
- the centre where the applicant was employed at the time the alleged incidents occurred
“G”
- the child who needed urgent respite care
“E”
- the child whom the applicant cared for as an education assistant
“F”
- a child at the same school as “E”
“M”
- a child in the same class as “E”
“N”
- a teacher at the school where the applicant worked
“O”
- the manager of Dial a Nanny
“P”
- the teacher of “E”
“Q”
- a teacher at the school where the applicant worked
The applicant gave evidence on his own behalf. Since 1987 the applicant has worked as a child care worker in private and
public centres, involving caring for new born children through to teenagers. He has had experience caring for a wide range of
children including disabled and ethnic children. The applicant worked for Dial a Nanny and through this agency he worked on
a live-in basis from time to time with a number of clients’ children. Since 1987 there have been no complaints about the
applicant’s performance or behaviour. The applicant stated he was very successful in his work and that he has numerous
documents which testify to this. Exhibit A1 contains a number of positive references from previous employers including child
care, nanny and out of school care operations as well as references from a number of clients whose children had been cared for
by the applicant. Exhibit A1 also contains a number of the applicant’s training certificates relevant to child care work.
The applicant stated that he was referred to work for the “J” family in 1994 by Dial a Nanny agency. At the time the applicant
was visiting his parents in the Northwest. The agency asked the applicant to provide a live-in child care service for the family’s
four children. One child was approximately two years old, there were twin girls who were four years old and a boy who was
seven years old. The applicant cared for these children in the Northwest on two separate occasions in the school holidays
whilst their parents were in Perth. There were no problems raised with the applicant in relation to him undertaking this work.
The applicant subsequently relocated to Perth.
In 1996 Mr and Ms “J” separated and the mother and four children moved to Perth. The applicant again baby sat the children
in late 1996. On one of the evenings, when the applicant was due to finish work his car would not start and he stayed overnight
with the family. Ms “J” arranged for the applicant to sleep on the floor with the children as there were insufficient bedrooms.
The applicant stated that nothing untoward happened in relation to this weekend. He had breakfast with the family the
following day and was paid by Ms “J” for his services for that weekend.
In February 1997 Ms “J” contacted the applicant to see if he was available to assist with baby sitting for a full weekend. The
applicant asked if he could look after the children at his house on the weekend as he was involved in a state T-Ball competition
that weekend, and the “J” children lived a long way from where the T-Ball competition was taking place. Given this, Ms “J”
agreed for her four children to be looked after at the applicant’s house.
At the time the applicant was working for the “L” Child Care Centre (“the Centre”). On the Friday afternoon prior to the
applicant picking up the “J” children the Centre’s Administrator, Ms “K”, advised the applicant that urgent respite care was
needed for a girl called “G” who was five years old and has Attention Deficit Disorder (“ADD”). “G”’s mother was in need of
a break and as the applicant had a good rapport with her, a request was made of the applicant to take care of “G” that weekend.
The applicant agreed to look after “G” even though he had already agreed to care for the four “J” children. “G”’s mother was
informed by the applicant that he would be caring for four other children that weekend and she accepted this.
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When he went to pick up the “J” children the applicant advised Ms “J” that he was caring for an additional child over the
weekend. Ms “J” did not take issue with this. As the applicant was being paid to look after “G”, the applicant gave evidence
that Ms “J” asked if the applicant would accept a reduced rate for looking after her children. The applicant negotiated with Ms
“J” for her to fund a meal for all of the children as well as the applicant at McDonalds on the Friday evening instead of paying
him to baby sit the children for the weekend. The applicant understood Ms “J” was happy with this arrangement.
On the Friday evening of this weekend the four “J” children slept in one bedroom in bunk beds, with the boy and the youngest
child in one bunk and the six year old twins in the other bunk. “G” had her own bedroom and the applicant slept in his
bedroom. As the twins were misbehaving the applicant put one of the twins in his bed whilst he watched TV. She later fell
asleep in his bed. The applicant took her back to her bunk bed in the other bedroom prior to him retiring for the evening. The
applicant stated that on the Friday evening, prior to the children going to sleep, he gave all of the children a good night kiss
with a closed mouth, and he aimed for their cheek when giving them a kiss.
The next day the applicant took the children to the zoo where they had a picnic with other nannies and children that the
applicant had arranged to meet. On the Saturday evening the children had the same sleeping arrangements as the previous
night. The twin who had not gone to sleep in the applicant’s bed on Friday night insisted that she now have her turn in the
applicant’s bed so he allowed her come out of her bedroom and after a while put her in his bed. Again he gave all of the
children a good night kiss. When it was time for the applicant to go to sleep, the twin in his bed was still awake. He stayed up
talking to her to get her to settle but he stated he dozed off for a few hours and when he woke up the girl was asleep in his bed.
He then put her back in her bunk bed and returned to his bed.
On Sunday morning the applicant took the children to T-Ball and his parents looked after the children whilst he coached his TBall team. He then took the children home. Prior to leaving the applicant’s house the children requested a toy. They were given
the opportunity to choose a soft toy from the applicant’s collection of toys. The only child who didn’t do so was the older boy.
He kissed the children goodbye in front of their mother when he dropped them off. Apart from Ms “J” paying for dinner on
Friday evening the applicant was not paid anything by Ms “J” for baby sitting on this weekend in line with the arrangement
made with Ms “J” on Friday evening. The applicant then took “G” home.
The applicant was emphatic that at no stage over the weekend did he kiss any of the children with his tongue in their mouth nor
was his mouth open when giving them a kiss.
The following weekend Ms “J” rang the applicant requesting that he baby sit for her again however he had another engagement
and declined.
The applicant gave evidence about how he came to be employed by the respondent. Some years prior to commencing
employment with the respondent, the applicant was working with a three year old girl called “E” at the Centre. She is
wheelchair bound, has spina bifida and uses a catheter. In August 2000 her parents put the applicant’s name forward for him to
care for her as an Education Assistant when she enrolled at a suburban school (“the School”). As a result the applicant was
interviewed for the position by the Principal of the School. The applicant provided written references to the Principal and
names of people who could give a verbal reference. The respondent appointed the applicant to be “E”’s assistant on a
temporary basis in late August 2000. The applicant worked three hours per day, five days a week. The applicant assisted “E”
with her toileting and emptying her catheter, he sat with her while she had morning tea, he took her for lunch and he ensured
that she interacted with other children at the school, especially during breaks.
In November 2000 it was indicated to the applicant that the current position caring for “E” would be available the following
year. The applicant formally applied for and was successful in gaining this position. He was interviewed by a panel which
included the Principal of the School, “G”’s mother, and one other teacher. As part of this process the applicant gave detailed
information about his experience working with children and he provided the police clearance which was required of him.
The applicant gave evidence about an incident involving “M” who was in Year 4, the same year as “E”, at the School. “M”
was a shy, timid girl who approached the applicant at a sport’s carnival where the applicant was in attendance in December
2000. “M” asked the applicant to join her parents which he did. He did not know them so he found sitting with them a bit
awkward. He stayed with “M”’s family for approximately 20 minutes. He was returning to the marshalling area when “M” ran
after him and grabbed his hand. The two of them kept walking together to the marshalling area. The applicant stated that it was
not uncommon for children in the Education Support Unit to grab an adult’s hand. The applicant understood that one of “M”’s
parents complained to the Principal of the School about him holding “M”’s hand on this day and when asked about this
incident the applicant explained his side of the story to the Principal. As far as the applicant understood, this issue was dealt
with once he discussed it with the Principal.
The applicant confirmed that one day “M” requested 50 cents from him so that she could buy food from the canteen. The
applicant lent her the money and she paid it back the next day.
The applicant confirmed that late in the year 2000 “M” informed the applicant that it was her birthday and as he was grateful to
her for spending time with “E” during breaks he bought her a birthday card and gave it to her.
The applicant gave evidence about a girl called “F” who was in Year 1 at the School. She was a very shy girl who became part
of the group of girls that met up with “E” during school breaks. Towards the end of the year 2000 she asked the applicant to
give her a birthday card. The applicant bought her a card and some socks but as “F” did not turn up to school on the last day of
school he gave the card and socks to her sister who informed the applicant that it was not “F”’s birthday. The applicant kept
the birthday card but still gave the socks to “F”’s sister to give to her. It was never made clear to the applicant that there was
any issue with him giving the socks to “F”.
On 14 February 2001 the applicant arrived at work as usual and was told to report to the respondent’s local District Office.
When he reported to this office he was told by the District Superintendent that he was being investigated by the respondent. A
great deal of correspondence was then generated between the applicant and the respondent in relation to this investigation.
A number of these documents were tabled at the hearing. They detail the position of the applicant and the respondent in
relation to the applicant’s conduct and are contained in Exhibit A4. The following is a summary of the correspondence.
The respondent wrote to the applicant on 19 February 2001. It was a letter over the signature of Mr Danny Cloghan, Director,
Workplace Relations. The letter puts to the applicant that he “may have acted in a manner that constitutes misconduct” in
relation to his employment with the respondent. Specifically the letter raises four allegations.
It was alleged that on or about 21 to 23 February 1997 the applicant had acted improperly towards one or more children in his
care in that—
“ . You agreed to provide sole care as the only adult in your own home for four children from a single family, a 9 year
old boy, two 6 year old twin girls and a 4 year old girl, almost continuously from the evening of Friday 21 February
1997 until the afternoon of Sunday 23 February 1997, whilst knowing that you had already undertaken to provide paid
emergency foster care during the same period to another 5 year old girl;
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•

During this period, and after ensuring all of the other children were asleep in other rooms, you allowed
alternatively one and then the other of the 6 year old twin girls to stay awake on the Friday and Saturday nights
respectively, and on each occasion you took these children to sleep alone with you in your own bedroom;

•

On the Saturday night in particular, you first sat alone in your lounge room dressed only in boxer shorts with
one of the 6 year old twin girls sitting on your lap dressed only in one of your T-shirts and without her
underwear, and you then kissed her on the mouth and put your tongue into her mouth while doing so; and

•

Later that same night, you took the 6 year old girl alone into your bedroom where you again kissed her on the
mouth and put your tongue into her mouth while doing so.

It is further alleged that you failed to disclose this information to the Department when you sought and accepted
employment in August 2000, as an Education Assistant responsible for providing special assistance to a handicapped
female student at [the] School and by so doing failed in your duty of care and competence to the Department by implying
that you were suitable for such work.”
The letter confirmed that he was directed until further notice to report to work at the District Office and that he would continue
to be paid his normal salary during this temporary placement.
23
24

25
26

27
28

29

30

31

32

The applicant was asked to submit his response to these allegations by 2 March 2001.
On 19 February 2001 the applicant replied to Mr Cloghan’s letter. He stated that as he had attended court for the alleged
offences and was found not guilty and as he had a police clearance which he provided to the respondent when he was
employed to undertake duties in relation to working with “E”, he did not believe that there was any issue to which a response
was required. He stated that he did not intentionally mislead the respondent in this matter as it was his understanding that a
police clearance was all that was necessary. He stated that he had known “E” for many years as her care giver at the Centre and
there had been no incidents in relation to working with her. In fact he was recommended for this position by “E”’s mother.
In response to the applicant’s letter Mr John Ryan, Acting Director, Workplace Relations wrote to the applicant on behalf of
the respondent on 7 March 2001.
Mr Ryan stated that the applicant did not appear to respond in any specific way to the detailed allegations put to him in
correspondence dated 19 February 2001. He reiterated the four allegations already put to the applicant and requested further
comment on the specific allegations, particularly given the respondent understood that the applicant had previously made
certain admissions in January 1999 when the applicant gave sworn testimony in proceedings before the District Court of
Western Australia. The letter went on to state the respondent was no longer greatly concerned about the applicant’s failure to
disclose information about the court case. However, the letter stated that if the specific allegations in relation to the applicant’s
behaviour which are alleged to have taken place on 21 to 23 February 1997 are found to be true, then it would be open to the
respondent to find that this constitutes a breach of the applicant’s implied warranty of skill for the position in which he was
subsequently employed. Accordingly, the applicant was asked to provide a written response to the allegation that—
“Your actions on 21–23 February 1997, as previously outlined in detailed and specific allegations, demonstrate a breach
of your implied warranty of skill, suitability and competence to perform the work for which you have been employed,
namely as an Education Assistant responsible for providing special assistance to a handicapped female student at [the]
School.”
The applicant was given until Friday 16 March 2001 to respond.
On 30 March 2001, Gibson and Gibson, on behalf of the applicant provided a detailed four page letter in response to the four
allegations put to the applicant in the letter dated 19 February 2001. The letter also referred to the fact that the applicant was
successful in his appeal against his original conviction in the District Court matter held in January 1999. The letter pointed out
that the applicant had “not been convicted of any offence” and that the respondent had not requested the applicant “to provide
information about any matters on which he had been charged but not convicted”. Further, the letter stated that the applicant
provided the information requested of him when he successfully applied for the position to be “E”’s Education Assistant and to
work at the School’s Education Support Unit.
In relation to the issue of the applicant breaching an implied warranty of skill for the position for which he was employed, the
applicant vehemently denied that this was the case. The letter referred to the applicant’s extensive history of working
successfully with children. The applicant was employed for approximately eight years undertaking nanny work, which required
police checks and there had been no complaints received by the Dial a Nanny agency in relation to the applicant, or from any
other employer or family during this period. Accordingly there was no breach of any warranty implied or express in relation to
the applicant’s suitability for the work for which he was employed.
Following that response Mr Peter Browne, the respondent’s Director General at the time wrote to the applicant on 11 April
2001 stating that he had considered the matters raised in the applicant’s correspondence of 30 March 2001 and had formed the
view that he should conduct an inquiry into the applicant’s behaviour. This would assist him in determining the issues and
outcomes in relation to the allegations concerning the applicant. The letter stated that the applicant would be provided with an
opportunity to furnish a further explanation in relation to these matters in the course of the inquiry.
A letter was sent to the applicant by Mr Ron Mance, the respondent’s Acting Director General on 26 November
2001 reiterating the allegations outlined in the respondent’s correspondence of 19 February 2001, and the allegation that the
applicant breached his implied warranty of skill outlined in the letter dated 7 March 2001 from Mr Ryan, Acting Director of
Workplace Relations. The letter from Mr Mance stated that he had received a report compiled by Mr Malcolm Evans of Gold
Security Group, the organisation appointed to undertake an investigation into the applicant’s conduct. Mr Mance stated that
despite the applicant being given a number of opportunities to put his side of the story to the investigator he had repeatedly
declined those opportunities. He stated that the findings of the investigator in relation to the four allegations put to the
applicant in the letter from Mr Cloghan dated 19 February 2001 were such that there was sufficient evidence to sustain the
allegations against the applicant. These findings allowed the respondent to draw particular conclusions regarding his implied
warranty of skill, and suitability and competence for employment as an Education Assistant.
Three further allegations concerning the applicant were outlined in this letter. It was alleged that—
“6.

During the period August to October 2000, you engaged in inappropriate and over-familiar behaviour towards
“M”, a 6 year old student at [the] School, in that you—
a.

Touched her by putting your arms around her and holding her hand;

b.

Actively sought her out at recess and lunchtimes; and

c.

Gave the child a card on her birthday and, on at least one occasion, gave her money.
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During the period August to November 2000, you engaged in inappropriate and over-familiar behaviour
towards “F”, a 6 year old student at [the] School, in that you—
a.
Gave the child a card; and
b.
On at least one occasion, gave her a gift of 5 pairs of socks.
8.
On Wednesday 9 May 2001, you had a conversation at District Office with Ms “N”, a teacher visiting from
[the] School, during which the student “F”, who was in her class, was discussed and later that day you gave to
Ms “N” a card in an envelope addressed to “F” with the request that it be forwarded to her, and stated words to
the effect that “you usually gave any girl you were buying a present for a ‘knicker and bra’ set”.”
Mr Mance acknowledged that with the exception of the matters outlined in point six that led to the Principal of the School
counselling the applicant about inappropriate touching and over-familiarity with students, these issues had not been formally
raised previously with the applicant. In light of that and prior to a final determination being made, the applicant was given a
final opportunity to comment on any of the matters raised. The applicant was given ten working days from the close of
business from the date of receipt of this letter.
On 3 December 2001 Gibson and Gibson responded to Mr Mance on behalf of the applicant. In relation to the allegations one
to five raised in Mr Mance’s correspondence of 26 November 2001, the applicant relied on the detailed submissions already
given to Mr Ryan in the letter dated 30 March 2001, a copy of which was attached to the letter. In relation to allegations six,
seven and eight a detailed response was given in relation to each of those allegations.
A further letter was sent by Gibson and Gibson to Mr Mance dated 11 December 2001 confirming that the applicant had not
received a copy of the Gold Security Group Report (“the Report”) (Exhibit R1). Two references were attached to the letter
from Gibson and Gibson, which were provided by teachers with whom the applicant had worked at the School. These
references attested to the applicant’s professionalism, his excellent rapport with students and staff, and his enthusiasm and
dedication to his job.
On 31 December 2001, Mr Paul Albert, the respondent’s Director General wrote to the applicant advising him that the Report
was not going to be made available to the applicant at that time. It was Mr Albert’s view that previous correspondence had
already been provided to the applicant with sufficient detail on the matters under investigation to enable the applicant to
respond. The letter confirmed that the applicant had refused to meet with the investigator. He stated that the investigation
undertaken into the applicant was adequate and fully and properly conducted. Mr Albert stated that he had not given any
consideration to the additional matters numbered six through eight that had been put to the applicant in the respondent’s letter
of 26 November 2001. The applicant was invited to provide any further material considered relevant to these matters within ten
working days from receipt of this letter. Mr Albert also stated that in the absence of any further submissions from the applicant
he will determine the matter from the material currently before him, and that it was his provisional decision that the applicant’s
employment with the respondent should be terminated.
On 18 January 2002 Gibson and Gibson responded to Mr Albert’s letter on behalf of the applicant. It was noted that the
respondent had declined to provide a copy of the Report to the applicant. It was pointed out that it was the applicant’s view that
he had been denied natural justice and procedural fairness in that the evidence collected by the independent investigator had
not been put to the applicant to enable him to respond. The letter requested information about the basis upon which the
investigator had determined that the applicant had breached his implied warranty of skill, suitability and competence to
perform his work. This information was necessary as the applicant had consistently denied that he had engaged in any
inappropriate behaviour set out in previous correspondence from the respondent. The letter reminded Mr Albert that the
applicant had made two substantive submissions previously in relation to the allegations raised against him. The applicant
categorically denied that his interaction with students was in any way inappropriate. Further, Gibson and Gibson advised that
they were instructed that if the applicant’s contract of employment was terminated then they would pursue the matter further.
In response Mr Albert wrote to the applicant on 4 February 2002. Mr Albert stated that having considered the applicant’s
response, and given that the expiration of the applicant’s current end-dated contract was at the close of business on Wednesday
30 January 2002, he would endorse the applicant’s employment record as being “Not Suitable for Re-Employment Without
Prior Reference to the Manager, Industrial Relations”. Additionally, the letter stated he proposed to put the applicant’s name on
as a Category 1 entry on the National Screening Database (“the NSD”). The status categories of the NSD are outlined in
Exhibit A7. He stated an entry of this nature means that the applicant is a person “who has been dismissed as a result of formal
disciplinary action in relation to improper conduct of a sexual nature with a student or child, and who will not be reemployed”.
Gibson and Gibson responded to Mr Albert on the applicant’s behalf on 12 February 2002 referring to a telephone
conversation between Ms Yvonne Henderson and Mr David Newman, the respondent’s Senior Industrial Officer. It was
alleged that during this conversation Mr Newman stated that he was of the view that the applicant was subject to a contract of
employment which terminated at the conclusion of the school term in December 2001. It was pointed out by Gibson and
Gibson that this was contrary to what was stated in Mr Albert’s letter dated 31 December 2001.
Meanwhile the applicant reported for work at the District Office on 4 February 2002. He was advised by District Office
personnel that no information had been received from the respondent’s head office in relation to his employment. The
applicant reiterated that he was ready, willing and able to work but was told by a District Office representative that he should
go home and await advice from the respondent.
On 20 February 2002 a letter was sent to the applicant by Mr John Ayling, the respondent’s Manager, Industrial Relations. Mr
Ayling again advised the applicant that at that point he did not believe it was appropriate to release the Report. Mr Ayling
advised the applicant that the contract of employment between the applicant and the respondent had ceased as at 21 December
2001. He also stated that there were obligations upon the respondent that continued after the applicant’s contract of
employment concluded, including the applicant’s entitlement to accrued annual leave. The letter went on to state that on this
basis there continued to be a relationship between the applicant and the respondent until the applicant’s annual leave payments
were exhausted on 31 January 2002. Mr Ayling further stated the applicant had no entitlement or expectation of any prospect
of ongoing work with the respondent and he should not attempt to report to the District Office, or any school or central office
under the guise of reporting for duty. Mr Ayling further stated—
“Notwithstanding the above, the Department has sought to minimise any misunderstanding of its position on this matter by
clearly advising in correspondence dated 4 February 2002 that it considers Mr “I” to have been dismissed on the grounds of
misconduct.”
The applicant gave evidence that whilst he was employed by the respondent he did not receive any written confirmation of his
contract of employment. Further, the applicant stated that he understood that his contract of employment would roll over and
continue until “E” completed primary school, as long as the position of “E”’s Education Assistant continued.
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The applicant states that he has been devastated by the events surrounding the respondent revisiting the 1999 District Court
case in which he was involved. He understood that given the jury’s decision had been overturned on appeal, this issue had been
dealt with and was over. He stated that being sent to the District Office was tantamount to a punishment. Whilst there he
undertook menial tasks which he was not keen to undertake. He was not able to tell a number of his friends what was
happening and he missed the day to day contact with the children in the Education Support Unit at the School.
The applicant stated that since he was terminated he has undertaken a variety of jobs including gardening, baby sitting, truck
driving and working in out of school care centres on a casual basis. He has obtained some of this employment through an
employment agency. He confirmed that he has not sustained any economic loss in relation to his weekly earnings since being
terminated by the respondent.
Under cross examination the applicant confirmed that subsequent to commencing employment with the respondent in the year
2000, the School Registrar advised him that his position would be formally advertised for the year 2001. He was not supplied
with any documentation in relation to this job. He assumed that his contract of employment would be ongoing, renewable on a
yearly basis. The applicant understood that he received payment for annual leave subsequent to school finishing in December
because his pay had been averaged over a whole year through to January. This was confirmed in one of the applicant’s pay
slips demonstrating that the applicant was paid annual leave entitlements up until the end of January 2002 (Exhibit R2).
The applicant confirmed the letter dated 30 March 2001, sent to the respondent on his behalf by Gibson and Gibson, was
incorrect as to the events of the Friday and Saturday evening of the weekend in February 1997 when he baby sat the “J”
children. He confirmed that the correspondence reversed the events of Friday and Saturday evening. It was put to the applicant
that he was aware that he was to care for “G” prior to the Friday afternoon in line with the transcript of the District Court
Proceedings (Exhibit R1 Appendix vi pages 53 and 54). The applicant stated that he could not recall exactly which day he
spoke about caring for “G” but he assumed it was the Friday evening of the weekend in question because he had gone home
that evening specifically to collect “G”’s clothes prior to baby sitting her. He stated that this would not have occurred if the
arrangement was in place prior to Friday afternoon. The applicant confirmed, as recorded in the transcript of the District Court
Proceedings, that he could possibly have kissed some of the children on the mouth when he babysat them on the weekend in
February 1997 even though this was not his intention (Exhibit R1 Appendix vi pages 60 to 62).
The applicant called Ms “O” to give evidence. Ms “O” ran the Dial a Nanny employment agency when the applicant sought
work with that agency. As the applicant was a male she ran substantial checks on his background and obtained detailed
references in relation to his employment history. The applicant had to also obtain a police clearance. As a result of these checks
she was happy to employ the applicant. Feedback on the applicant’s performance whilst undertaking this work was particularly
favourable. She confirmed that she had assigned the applicant to undertake baby sitting work with the “J” family in the North
West in 1994 and she received information that Mr and Ms “J” and the children were happy with the applicant. Subsequent to
the applicant returning to Perth Ms “O” employed him in a number of positions involving both long and short term baby
sitting, both live-in and day-sits. She received no complaints about the applicant at any stage. There were a number of repeat
requests for his services and she understood from positive feedback she received from her clients that the applicant was
successful in dealing with their children. Ms “O” confirmed that it was not the normal practice for the applicant to baby sit
children at his house.
Ms “K” gave evidence. She worked with the applicant in June 1991 when they were both employed in the child care centre
attached to a suburban TAFE. During the period they worked together at this centre there were no problems raised in relation
to the applicant undertaking his duties. Ms “K” stated the applicant was very good with the children. He undertook the full
range of child care duties and there were there no complaints about the applicant’s behaviour. As a result of working together
Ms “K” became a personal friend of the applicant and he occasionally looked after her boys when they were teenagers.
Ms “K” later opened up the Centre. She was in charge of this centre for four years and employed the applicant to work with her
prior to the incident in February 1997 involving “G” requiring respite care. Ms “K” gave evidence that “G” was a difficult
child and at late notice on the Friday evening of the weekend in question “G”’s mother requested urgent respite care for her.
Ms “K” asked the Department of Community Services for assistance, but they were unable to help given the short notice. The
applicant was asked by “G”’s mother if he would take “G” for the weekend. He agreed to as he got on well with her. It was Ms
“K”’s evidence that “G”’s mother was grateful that she was able to have a break over this weekend.
Ms “K” has found the applicant to be trustworthy and reliable at all times. Occasionally he was left in charge of the Centre
when she was away. Ms “K” confirmed that when the applicant worked at the Centre, he worked with children aged 2 to
12 years and he ran the out of school care centre.
Ms “P” gave evidence on behalf of the applicant. She has taught in schools for seven years. This included working in an
Education Support Unit for one and a half years. In February 2000 she tandem taught Years 3 and 4 at the School. She met the
applicant in August 2000 when “E” enrolled at the School and the applicant was appointed as her assistant. As part of his
duties the applicant provided support in the Education Support Unit classroom and assisted the teachers in addition to assisting
with “E”. Ms “P” confirmed the applicant spent time with “E” at recess and lunch time and encouraged other children to mix
with “E”. The applicant assisted in making “E” happier than she was when she first started at the school and enabled her to fit
in with other children. He encouraged other children to interact with “E”. Ms “P” gave evidence that since the applicant left
working with “E” she has been allocated a new assistant and “E”’s behaviour has deteriorated.
Ms “P” was asked about a girl called “M” who was in “E”’s class. She described “M” as an immature and shy girl who
frequently played with “E”. In her view “M” had a good rapport with the applicant and “E” and was very happy to be in their
presence. She stated that at the sports carnival held at the end of 2000 she was at school that day and did not observe the
applicant doing anything unusual. She claimed that it was not uncommon in the Education Support Unit for teachers and
education assistants to hold a child’s hand.
She stated that after the applicant left the School staff were directed not to hold the hands of the children and to limit physical
contact with them. She stated many staff ignored this as in Education Support Units this directive was very difficult to follow
given the nature of the children in these units.
Ms “P” was asked about a girl called “F”. She described “F” as being similar to “M”. She was a quiet girl, who had a weak
personality and was introverted. She stated that she benefited from interaction with the applicant and mixed regularly with the
applicant as she was part of “E”’s group of friends.
Ms “P” confirmed that she wrote a reference for the applicant subsequent to him leaving the School. She also stated that on or
about 25 June 2001 she was warned by the Principal of the School not to become involved in the respondent’s investigation
into the applicant.
Mr David Newman gave evidence for the respondent. He has been employed as the respondent’s Senior Industrial Officer for
18 months. He was aware the applicant was appointed to the School in the years 2000 and 2001. Mr Newman confirmed that
the applicant was initially appointed to the School on the basis of a 0.5 allocation under a contract of employment which
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expired at the end of the year 2001 (Exhibit R4). This allocation of 0.5 was based on a funding arrangement that was subject to
an annual review and subject to the child remaining at the school. He confirmed that an advertisement was placed in the
respondent’s magazine “School Matters” for an Education Assistant for “E” at the School in November 2000 (Exhibit R5).
Mr Newman confirmed that a letter dated 4 February 2002 from the respondent to the applicant referred to the respondent’s
intention to place the applicant as a Category 1 entry on the NSD relating to sex offences against children. He explained that
only three of the respondent’s employees have access to this database. He confirmed that the applicant currently does not have
an entry on the database because of the dispute about his termination. He stated that no final decision on the entry onto the
NSD has been made as yet but he confirmed that it is the respondent’s current view that the applicant would not be put on to
the database as a Category 1 entry. Mr Newman confirmed that the applicant would not be entered onto Category 1 but it was
still open for the applicant’s name to be entered onto that database under a different category. Mr Newman confirmed that
Category 3 of the NDS could apply to the applicant. Mr Newman was asked if it was possible for the respondent to employ a
person who was listed on that data base. He said it is possible but this would be up to a screening committee to make that
determination.
Mr Newman confirmed that the applicant’s current status with the respondent is that his file has been stamped that he is not to
be re-employed without reference to the respondent’s Manager of Industrial Relations. It was his understanding that this means
that there was a possibility that the applicant could still be employed by the respondent.
Under cross examination Mr Newman confirmed that the applicant was not supplied with written confirmation of his contract
of employment as none was generated. He also confirmed that he was not able to discover any commencement letter that was
sent to the applicant even though there was a commencement advice on the applicant’s personal file (Exhibit A6).
Mr Newman confirmed that he provided instructions to the Gold Security Group investigator to complete a report into the
applicant. It was put to Mr Newman that under the heading “Investigation Brief” of the Report, on page one, in paragraph two,
the applicant’s employment is referred to as being permanent. Mr Newman stated that this reference to the applicant being
permanently employed was incorrect. Mr Newman stated that in his view the applicant’s contract of employment came to an
end through the effluxion of time as the applicant’s job was only funded until 20 December 2001.
It was put to Mr Newman that the letter from the respondent to the applicant dated 4 February 2002 confirmed that the
applicant had been dismissed and that his contract of employment had not come to an end through the effluxion of time. Mr
Newman stated that in hindsight this was incorrect given that the applicant was on a fixed term contract. He was of the view
that when the letter was drawn up the respondent did not check to confirm the nature of the applicant’s contract of
employment. Mr Newman stated that the letter from Mr Albert dated 31 December 2001 referred only to an intention to
dismiss the applicant and a dismissal did not eventuate because the applicant was on a fixed term contract with ended on
21 December 2001. The only ongoing issue that remained between the applicant and the respondent was the payment of annual
leave which was correctly paid up until the end of January 2002, pursuant to the applicant’s contract of employment with the
respondent.
Mr Newman confirmed that the applicant was not given any written warnings in relation to his performance and behaviour
whilst he was employed by the respondent and that no penalty had been imposed on the applicant as a result of his
performance or behaviour.
Court Proceedings in 1999 in relation to the Applicant
The applicant faced four charges of indecent dealing relating to the six year old “J” twins, whilst the children were in the
applicant’s care on the weekend of 21 to 23 February 1997. A preliminary hearing was held on 12 August 1997 and the
Magistrate found that the applicant had a case to answer in relation to the charges. Subsequently the prosecution dropped two
of the charges against the applicant. The applicant was tried before a jury in the District Court on 12 and 13 February 1999.
The applicant was convicted on two counts of indecent dealing in relation to one of the twins. As a result of his conviction the
applicant was sentenced to an 18 month community based order on each count to be served concurrently. In addition there was
a requirement that the applicant complete 100 hours of unpaid community work.
The applicant lodged an appeal which went before the Court of Criminal Appeal (“the CCA”) on 11 May 1999. The appeal
was upheld on two grounds.
The CCA found that the presiding Judge misdirected the jury that an inference could be drawn from the evidence regarding the
non-payment of baby sitting services to the applicant for the weekend in February 1997 and in relation to the applicant giving
toys to the “J” children at the end of the weekend. The CCA found that the learned trial Judge erroneously directed the jury
that certain evidence was capable of supporting the prosecution’s case when that evidence was entirely neutral. The CCA
found that it was not open for the prosecution to argue that the gift of toys to the children and the omission to charge the
children’s mother for baby sitting on the weekend in question supported the prosecution’s case. The CCA found that any
inference to this effect was entirely speculative and not based on the evidence and that there were other inferences reasonably
available that were consistent with innocence. Further, it was not suggested to the appellant (applicant) in cross examination
that his testimony as to why he gave the toys to the children was false and it was not put to him that he had agreed not to
charge baby sitting fees because he had committed the offences in question. The CCA found that in such circumstances it
would be unfair to put to the jury that the appellant’s actions in these respects implicated him in the commission of the
offences.
The appeal was also allowed on the ground that the presiding Judge erred in ascertaining that the twin who gave evidence in
relation to the charges was competent to give evidence under s.106B of the Evidence Act 1906. This section requires a Judge to
determine that a child is capable of giving evidence under oath. It was found that the learned trial Judge did not make sufficient
enquiry before forming an opinion, pursuant to s.106B of the Evidence Act 1906, that the complainant (a child under the age of
12 years) was competent to take the oath. The CCA held that the inquiry undertaken by the learned Judge in this particular case
did not follow the normal procedures which should have been followed in relation to ascertaining competency to give
evidence. The Judge asked a series of leading questions which in the opinion of the CCA did not enable His Honour to
determine with any reliability whether the twin was competent to give evidence under oath. The CCA stated that the
seriousness and importance of the decision required under s.106B of the Evidence Act 1906 demands more than that. The
reaction and response evoked from the child to questions of the kind given would be an unreliable guide to competency. The
CCA held that the questions that should be asked should be of a kind that requires the child to answer other than replying “yes”
or “no”. Replies that fall into the latter category do not reveal whether the child has the required understanding of the matters
referred to in s.106B(2) of the Evidence Act 1906. On this basis the CCA ruled that the enquiry undertaken by the Judge was
inadequate. It was the view of the CCA that the Judge could not have been in a position to determine that the child understood
that the giving of evidence was a serious matter and that she had an obligation to tell the truth that was over and above the
ordinary duty to tell the truth.
The appeal was allowed and a retrial ordered.
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The Commission was urged by counsel for the respondent to accept that the appeal was successful on technical grounds only,
and as the appeal grounds were technical in nature and did not go to the substance of the allegations the Commission should
disregard the outcome of the appeal. The Commission was asked to accept the jury’s finding that the applicant was guilty,
beyond reasonable doubt, of two counts of indecent dealing with one of the twins, notwithstanding the applicant’s successful
appeal.
I do not accept this submission. In my view, I do not agree that the applicant’s appeal was successful on technicalities which
would have had little, if any, impact on how the jury arrived at its decision. The capacity to give evidence, even for a young
person, is a critical element in relation to the giving of evidence, particularly evidence given in a case of this nature. Further,
the jury may well have been swayed in its decision by the way in which potentially corroborating evidence against the
applicant’s case was referred to by the trial Judge. In addition the Department of Public Prosecutions (“the DPP”) did not order
a retrial and no reason was given for the DPP arriving at this decision.
I am of the view that given the applicant has not been convicted of any offence in relation to the original charges against him,
and given the success of the applicant’s appeal against his convictions and no retrial having taken place, the jury’s decision at
first instance should therefore be accorded little if any weight.
Submissions
The applicant submitted that there is jurisdiction for the Commission to deal with this matter as the applicant had an ongoing
expectation of work, subject to satisfactory performance, at least until “E” finished primary school. Further, a position as “E”’s
assistant is still current at the School. The applicant maintains that there was no reason for his termination and he was denied
nature justice in relation to the procedure adopted by the respondent to terminate the applicant.
The applicant has been working with children since 1987. He has an excellent work history covering over 15 years of
employment in this area. During this period the applicant has cared for hundreds of children ranging from babies through to
teenagers many of whom have special needs and come from different cultural and ethnic backgrounds.
There were no complaints about the applicant’s performance and behaviour during this period and this is demonstrated by the
numerous references tendered (Exhibit A1). The applicant has a special rapport with children which is particularly difficult
given that he is a male in a female dominated, child centred industry. He has undertaken substantial training in relation to
caring for children. Further, evidence was given during the hearing as to the applicant’s exemplary character.
At all times the applicant has emphatically denied placing his tongue in the mouths of either twin during the weekend of 21 to
23 February 1997. Further, the applicant has no criminal record in relation to this matter.
With respect to the four allegations on which the respondent relies to effect the termination of the applicant the following is
said—
(1)
In relation to the allegation of having five children on a weekend, the applicant states that even though the
applicant looked after five children this does not constitute misconduct. Five children were present at the
applicant’s house at the one time over a weekend because an additional child, “G”, required urgent respite care
and the applicant only agreed to undertake care of “G” late on the Friday afternoon before the weekend in
question. Both families involved were happy with this arrangement when they were told all of the children
would be together on that particular weekend.
(2)
In relation to the second allegation that the applicant was sleeping alone with one of the twins in his bed on
Friday and Saturday evening, the applicant states that the evidence given in this matter is consistent with the
transcript of the proceedings before the District Court. At no stage did the applicant sleep with one of the twins
on Friday evening and that is confirmed in the Court transcript. In regard to the incident on the Saturday
evening where the applicant fell asleep whilst talking to one of the girls when trying to get her to sleep, the
applicant conceded that this had occurred but as soon as he woke up he put her in her own bed.
(3)
With respect to the third allegation that the applicant was wearing boxer shorts when one of the twins was
sitting on his lap and the applicant kissed her with his tongue in her mouth, the applicant’s evidence recorded on
the transcript of the District Court proceedings demonstrates that this did not occur. However, the applicant did
agree that he was wearing boxer shorts on the Saturday evening of the weekend in question, and could have
been wearing a T-shirt as well.
(4)
With respect to the fourth allegation of kissing the twin with his tongue in her mouth, the applicant has at all
stages vehemently denied that this occurred.
The applicant argues that the respondent should not have formed the view that the applicant had misconducted himself in
relation to these matters. With respect to the original conviction being quashed on appeal, the applicant argues that the nature
of the appeal and the grounds on which the appeal was granted seriously brings into question the way in which the jury reached
its verdict. The applicant argues that on the basis that the DPP determined not to proceed with a retrial after the appeal was
granted then that is the end of the matter. Further it would be double jeopardy for the applicant if he was retried on the basis of
allegations for which he has since been found not guilty on appeal. The applicant argues that it is inappropriate for the
respondent to rely on the jury’s verdict in relation to the 1999 District Court case which the respondent conceded formed the
basis of the respondent’s view that the applicant had misconducted himself.
In relation to the investigation undertaken by the respondent, the applicant argues that the Report was incomplete and records
of interviews should have been made available to the applicant. As this did not occur the applicant was denied natural justice.
There was no investigation of the applicant’s exemplary work history nor were teachers who worked closely with the applicant
interviewed in relation to the applicant’s behaviour. Thus the investigation was not balanced. The applicant argued that the
Report was selective in terms of the evidence on which it relied. Key issues were left out of the Report and it was written in
such a way as to present a particular point of view which was against the interests of the applicant. Further, the Report was not
conducted or written in an impartial manner. References were made in the Report to allegations in relation to the applicant’s
behaviour subsequent to the District Court proceedings. In the event, these additional allegations were not relied upon by the
respondent in these proceedings. There were a number of inconsistencies in relation to the investigation and what was
presented in the Report. The language used in the Report was emotive in parts. In summary the applicant argues that the Report
was speculative and sensational. It lacked proper process and covered issues that were not relevant. Many of the assertions
were not substantiated. It did not include copies of the transcript of the evidence given by the twins at the District Court trial.
On this basis the Report did not constitute a full independent investigation. Further, even though the applicant was given an
opportunity to respond to the initial allegations against him there was no opportunity to respond properly to the subsequent
allegations that were made against him.
On the issue of the applicant’s contract of employment the applicant argues that the applicant’s position was to be ongoing. It
was the applicant’s understanding that his position would continue to roll over on an annual basis as long as funding for the
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position as “E”’s assistant continued. Correspondence from the respondent to the applicant from the end of December
2001 through to 20 February 2002 confirms an ongoing contractual arrangement which was capable of being terminated.
Therefore this points to the applicant not being on a fixed term contract finishing on 21 December 2001.
79 The applicant argues that if the applicant was entered on the NSD for child sex offenders this could have a substantial
deleterious impact on the applicant’s future employment prospects. It was argued that in the industry in which the applicant
works, particularly being a male, reputation is everything. Prior to the 1999 District Court case being raised the applicant had
an ongoing expectation of work with the respondent. Entry onto the NSC will impact significantly on the applicant’s future
opportunities in his chosen area of employment. Further, he has suffered humiliation by being removed from the children with
whom he loved working, when he was sent to the District Office.
80 The applicant strongly argues that he should be reinstated given he has not misconducted himself and given that he had an
expectation of ongoing work. Thus, reinstatement is appropriate in the circumstances. It was argued by the applicant that as the
respondent employs thousands of employees there is sufficient scope for the respondent to reinstate the applicant.
81 The respondent argues that there is no jurisdiction for the Commission to deal with this matter as the applicant was on a fixed
term contract which expired due to the effluxion of time on 21 December 2001. In the alternative the respondent argues that if
jurisdiction is found the respondent was entitled to bring the applicant’s contract of employment to an end because there was
sufficient reason to terminate the applicant due to the applicant misconducting himself. Further, a proper process was followed
by the respondent in arriving at this view.
82 The respondent maintains that the applicant was employed on a fixed term contract for one year and this is confirmed by
Exhibits R4, R5 and A6. The respondent argues that the Report was incorrect in stating that the applicant’s employment was
permanent, and that annual leave was paid to the applicant after termination in the normal way, notwithstanding the fact that
his contract of employment had ceased on 21 December 2001. Even though correspondence from the respondent from
December 2001 through to February 2002 refers to the applicant being terminated, the respondent says that this was a mistake
as the employment relationship with the applicant ceased on 21 December 2001.
83 With respect to the applicant’s termination the respondent argues that the applicant had breached his implied warranty to the
respondent by not possessing the required skills and competence to undertake his work. This breach occurred because of the
applicant’s past misconduct. This was particularly so because the applicant was in a position where he was working with
vulnerable children where a higher than usual duty of care is necessary. The respondent argued that where an employer
reasonably believes an employee has engaged in conduct which calls into question the employee’s trustworthiness around
children, the employer is entitled, if not compelled, to terminate that person’s employment. In the circumstances it was argued
that it is not appropriate for the Commission to revisit the issues in relation to this matter but to assess whether or not a
reasonable person acting on the information which it had would have made the decision that the respondent did.
84 It was argued that the acts that the applicant had been found guilty of by the jury constituted misconduct thus breaching the
applicant’s implied warranty to the respondent. As the applicant had been found by a jury to have twice inserted his tongue
into the mouth of a child, constituting indecent dealing, this was sufficient for the applicant to have misconducted himself. The
respondent had a reasonable belief from the transcript of the 1999 District Court proceedings and the jury’s decision that
misconduct had occurred. Even though an appeal against the applicant’s original conviction was upheld, it was upheld on
technical issues regarding the way in which evidence was given and because of the Judge summing up inappropriately. These
technicalities did not overcome the original views of the jury in finding the applicant guilty. Thus, in relation to the allegation
that the applicant twice placed his tongue in the mouth of one of the girls, there were reasonable grounds for the respondent to
form the view that the applicant had engaged in this conduct. The applicant’s behaviour in relation to this matter was not
beyond reproach, therefore it was appropriate for the respondent to terminate the applicant’s contract of employment.
85 In relation to the procedures adopted by the respondent in undertaking an investigation into the applicant’s behaviour the
respondent argues that the investigation was independent and the applicant was given both time and opportunity to respond to
the Report and to the allegations raised by the respondent.
86 In closing, the respondent confirmed that the issue the respondent relied on to effect the applicant’s termination related to the
incidents which the applicant was convicted of in relation to the weekend in February 1997. The respondent argued that the
applicant’s termination was capable of being effected given the evidence before the jury at first instance, and the jury’s
decision in finding the applicant guilty. The other two allegations put to the applicant in Mr Cloghan’s letter dated 19 February
2001 were by way of background in support of these two main allegations against the applicant and were taken into account by
the respondent in forming the view that the applicant had misconducted himself.
87 The respondent further argues that reinstatement is inappropriate given the nature of the issues in contention between the
applicant and the respondent.
Findings and Conclusions
Credibility
88 I carefully observed the applicant whilst he gave evidence. He gave all of his evidence in a clear and considered manner, and
he was able to give a comprehensive and consistent account of events which occurred approximately four years ago. In my
view the applicant gave his evidence honestly and to the best of his recollection. His evidence was not broken down during
cross examination. On this basis I accept the applicant’s evidence.
89 I also accept the evidence given by the other witnesses who appeared in these proceedings. They gave their evidence in a
straightforward and considered manner and I have no reason to doubt the evidence which they gave.
Jurisdiction
90 The respondent argues that the Commission does not have jurisdiction to deal with this application as the applicant was
employed on a fixed term contract which expired on 20 December 2001.
91 On the evidence given in these proceedings and based on my comments in relation to witness credibility I make the following
findings in relation to the applicant’s contract of employment.
92 The applicant gave evidence about his employment with the respondent. Whilst the applicant was working at the Centre, he
was working with a child called “E” who has spina bifida and is wheel chair bound. In August 2000 her mother put the
applicant’s name forward to be her assistant when she enrolled at the School. He was interviewed for this temporary position
by the school’s Principal. He provided the names of referees to the Principal, and the applicant was appointed to be “E”’s
assistant in late August 2000 to work on a 0.5 basis covering three hours per day, five days a week.
93 In November 2000 the applicant was told that his existing Education Assistant’s position with “E” would be available in the
following year and he formally applied for this position. He was interviewed by a panel which included the Principal of the
School, “E”’s mother and one other teacher. He provided a police clearance and gave detailed information about his work
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experience with children. The applicant was successful in obtaining this position however the respondent never confirmed in
writing the specifics of the applicant’s contract of employment.
The position was advertised on 1 November 2000 in the respondent’s School Matters newspaper and this advertisement
confirms that the position of “E”’s assistant was for an initial appointment from 5 February 2001 through to 20 December
2001 (Exhibit R5). I accept that this position was subject to ongoing funding and “E” remaining at the School. This is
confirmed by Exhibit R4.
It is my view that the applicant’s employment with the respondent would have continued beyond December 2001 had the
applicant not been removed from his position as “E”’s assistant in February 2001. I have formed this view based on a
substantial amount of evidence given in these proceedings pointing to the applicant having the probability of an ongoing
contract of employment with the respondent beyond December 2001.
I accept the applicant’s evidence that he understood that his contract of employment to be “E”’s assistant would be ongoing
and last, subject to satisfactory performance, as long as “E” remained as a student of the School and the position continued,
even though the applicant’s initial contract of employment was tied to funding initially approved until 20 December 2001.
In my view both the respondent and the applicant had an expectation, subject to satisfactory performance, that the applicant
would continue in his position at the School whilst funding for “E”’s assistant position continued and she remained enrolled at
the school. Page 1 of the Report (Exhibit R1) refers to the applicant’s contract of employment being permanent. Mr Newman
gave evidence that he understood this information was given to the Report’s Investigator by the Principal of the School. It is
clear that at the time of the hearing “E” remains at the School and has a person to assist her. Ms “P”’s evidence confirms this.
Had the applicant not been stood aside and investigated by the respondent and told in February 2002 that the respondent was
no longer going to employ the applicant it is my view that he would have had ongoing work as “E”’s assistant after December
2001.
This view is also supported by the way the applicant was dealt with by the respondent when he was offered employment for
2001. It was common ground that the respondent did not provide the applicant with written confirmation that his contract of
employment was to finish on 20 December 2001 when he was formally employed to be “E”’s assistant in November 2000. The
issue of the applicant having a fixed term contract through to December 2001 was never made clear to the applicant. The
applicant gave evidence that when he was interviewed for his position in November 2000 he was not advised that his contract
of employment would expire in December 2001. It is my view that the respondent has belatedly sought to rely on the
applicant’s end-dated contract to support its contention that the applicant should no longer be employed by the respondent.
There are at least three letters written by the respondent to the applicant towards the end of 2001 and in early 2002 which
confirm the respondent’s understanding that the applicant’s contract of employment would be ongoing. Mr Albert’s letter to
the applicant dated 4 February 2002 stated that the applicant was being terminated for misconduct. Further, the respondent
later sought to clarify this in a letter from Mr Ayling dated 20 February 2002 whereby he belatedly stated to the applicant that
he did not have an ongoing contract of employment, however the applicant was still considered to have been terminated for
misconduct notwithstanding his contract of employment ending on 20 December 2002.
I believe given my findings in relation to the applicant’s termination that there was no impediment to the applicant remaining
as an employee of the respondent after December 2001. Thus, it is my view that if the applicant was not unfairly terminated the
applicant would have remained as an employee of the respondent after December 2001. It was common ground the applicant
was not given any warnings about his performance whilst he was employed by the respondent. I note there are a number of
allegations made about the applicant in the Report which are alleged to have occurred in relation to issues at the School
towards the end of the year 2000. As the applicant never received any warnings in relation to his conduct concerning these
matters and as many of these accusations on the surface appear to be minor, it is my view they should not be taken into account
when assessing whether or not it would have been appropriate for the applicant to have remained as “E”’s assistant and thus an
employee of the respondent after December 2001.
Given that ongoing funding for an Education Assistant position for “E” was in place for the year 2002, and given that “E”
remained at the School after December 2001, it is my view that if the applicant had not been removed from his position at the
School in February 2001 and had not been subsequently terminated by the respondent, then the applicant would have continued
in his role as “E”’s assistant at the School and would have remained employed by the respondent subsequent to December
2001.
As it is my view that the applicant’s contract of employment would have continued subsequent to December 2001, there is
jurisdiction for the applicant’s unfair dismissal claim to be heard.
When the applicant was terminated he was dismissed for misconduct.
The question of whether a person is guilty of misconduct justifying summary dismissal is essentially a question of fact and
degree and the onus is on the employer to justify the dismissal. (See: Robe River Iron Associates v Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of Australia – Western Australian Branch & Ors (1995) 75 WAIG
813 at 819). In most cases the employee should be given an opportunity to defend allegations made against them. In Bi-Lo Pty
Ltd v Hooper (1992) 53 IR 224 at page 229 the Full Bench of the South Australian Commission observed—
“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the
employee’s work record, such misconduct justified dismissal. A failure to satisfactorily establish any of those matters will
probably render the dismissal harsh, unjust or unreasonable.”
On the facts as I find them I am satisfied, at least on balance, the respondent has not demonstrated that the applicant was guilty
of misconduct justifying summary dismissal. Further, I am satisfied that the applicant was treated unfairly and harshly because
he was not given sufficient opportunity to defend himself against the allegations relied upon to effect his termination. It is also
my view that the respondent did not conduct an appropriate investigation into the applicant’s conduct which led to his
termination. He was not afforded “a fair go all round” (see Undercliffe Nursing Home v Federated Miscellaneous Workers’
Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385).
I find that the applicant has been successfully employed in the child care industry for over 15 years. During the time that the
applicant has been employed in this industry there have been no complaints about his performance or behaviour. I find that the
applicant’s success in relation to undertaking child care and nanny work is supported by a number of the documents contained
in Exhibit A1. I also find that the applicant has undertaken a number of training courses to assist him in undertaking work in
the child care industry.
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106 I find the applicant successfully looked after the “J” children in a Northwest town as their full-time carer for ten days in 1994,

after he was recommended to this position by Dial a Nanny. The applicant also gave evidence that he baby sat the “J” children
in Perth prior to the weekend in February 1997. On one of those occasions, after finishing babysitting, he was unable to leave
due to a car breakdown so he remained overnight at the “J” house. Due to a lack of beds he slept overnight on the floor with
the children in their bedroom on this weekend.
107 I find that there was an incident in relation to the applicant which occurred during the weekend of 21 to 23 February 1997 in
regard to the applicant baby sitting the “J” children. At the time the family consisted of a young child, two six year old twins
and the twin’s older brother. I find that Ms “J” requested that the applicant look after the children for this weekend in February
1997 and as the applicant had state T-Ball championship commitments for that weekend, a long distance from the children’s
house, Ms “J” agreed that the children would sleep at the applicant’s house on that weekend.
108 I find that on the Friday afternoon prior to the applicant picking up the “J” children, at short notice the applicant was asked at
the Centre to look after a girl called “G”, who was five years old and has ADD. This request was made at the last minute
because “G”’s mother required urgent respite care for her daughter, and as Ms “K” was unable to arrange care for “G”, the
applicant was asked to assist. “G”’s mother agreed for her to be cared for by the applicant even though she was aware the
applicant was also looking after four other children that weekend. When the applicant went to pick up the “J” children he
informed Ms “J” that he was looking after “G”, and Ms “J” agreed to the applicant caring for five children over the weekend.
Ms “J” spoke to the applicant about payment for baby sitting and as the applicant was already being paid to look after “G” and
Ms “J” was keen to pay a reduced rate, they negotiated for Ms “J” to fund a meal at McDonalds on the Friday evening as
payment for the weekend. I accept the applicant’s understanding that Ms “J” was happy with this arrangement.
109 When the applicant took the children to his home on the Friday evening “G” slept in a bedroom by herself, the applicant slept
in his bedroom and the “J” children slept in another bedroom in bunk beds. The boy and the youngest child were in one bunk
and the six year old twins slept on the other bunk.
110 I find that as the twins were misbehaving on the Friday evening the applicant put one of the twins in his bed whilst he watched
television so that the other children who were asleep would not be disturbed. Once the twin fell asleep he took her back to her
own bunk bed prior to him retiring for the evening. The applicant confirmed that on the Friday evening prior to all of the
children going to sleep he gave them all a goodnight kiss with a closed mouth. The applicant gave evidence that some of the
kisses may have been on the mouth given that children often move around when kissing them. The next day the applicant took
the children to the zoo. When the applicant returned home with the children they had the same sleeping arrangements as the
previous night. The twin who had not gone to sleep in the applicant’s bed on the Friday night believed that it was her turn to
stay up and sleep in the applicant’s bed, so he allowed her to stay up and later put her into his bed and gave her a goodnight
kiss. When it was time for the applicant to go to sleep the twin in his bed was still awake. The applicant stayed up talking to
her for a while and subsequently they both fell asleep. After a few hours he woke up and returned the sleeping girl to her own
bunk bed and he then returned to his bed.
111 After T-Ball the next day the applicant took the children home. When he dropped the children off the applicant kissed all of the
“J” children goodbye in front of their mother. The applicant then took “G” home.
112 I accept the applicant’s evidence that over the weekend in question he did not kiss any of the children with his tongue in their
mouth nor was his mouth open when he gave each of them a kiss.
113 I find that the following weekend Ms “J” rang the applicant requesting that he baby sit again for her however the applicant
declined because he had other commitments.
114 The applicant gave evidence about a number of allegations raised in the Report in correspondence from the respondent to the
applicant covering the period after August 2000 when he was appointed as “E”’s Education Assistant at the School. As the
respondent does not rely on any of those incidents to effect the applicant’s termination, and even though these issues formed
part of the Report, there is no need to make any findings in relation to these matters.
115 The applicant recommenced work at the School after the summer break in February 2001. On 14 February 2001, when the
applicant arrived at work, he was told to report to the District Office where he was informed that he was being investigated by
the respondent. He was removed from his position as “E”’s assistant at the School and worked at the District Office throughout
2001.
116 A number of letters were generated between the applicant, his representatives Gibson and Gibson and the respondent in
relation to this investigation. These documents were tabled at the hearing and are contained in Exhibit A4. The substance of the
letters has been detailed earlier in this decision and need not be repeated.
117 A number of accusations and issues were raised by the respondent in relation to the applicant’s conduct both in 1997 and
towards the end of 2000 soon after he commenced employment with the respondent. The respondent stated at the end of the
case that it was relying on the four allegations against the applicant that were detailed in the respondent’s letter to the applicant
dated 19 February 2001 (Exhibit A4). In particular the respondent relied on the accusations relating to the applicant twice
putting his tongue in to the mouth of one of the twins whilst kissing her. The respondent stated that the other two allegations in
relation to this weekend were by way of relevant background to the incident.
118 The respondent’s letter to the applicant, dated 19 February 2001, stated that the applicant may have acted in a manner which
constitutes misconduct in relation to his employment with the respondent and detailed four allegations which are summarised
below.
It was alleged that on or about 21 to 23 February 1997 the applicant had acted improperly towards one or more children in his
care in that—
(1)
(2)
(3)
(4)

He provided care for five children over the weekend of 21 to 23 February 1997;
That on the Friday and Saturday nights of that weekend he allowed alternatively, one and then the other six year
twin girl to stay awake and took them to sleep alone with him in his bedroom;
That on the Saturday night whilst dressed in boxer shorts, he had one of the six year old twins sitting on his lap
dressed only in a T-shirt and without underwear. The applicant then kissed her on the mouth and put his tongue
in her mouth while doing so; and
Later that same evening the six year old twin was taken into the applicant’s bedroom where he again kissed her
on the mouth and put his tongue into her mouth while doing so.

119 The respondent relied on the evidence given by the applicant in the 1999 District Court case and the jury’s guilty verdict in

relation to this matter (even though the jury’s decision was overturned on appeal) as the basis for effecting the applicant’s
termination.
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120 The respondent had the view that the evidence which the applicant gave on oath to the court in 1999 and his resultant
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conviction by the jury confirmed that on the Friday and Saturday evenings in question in February 1997 the applicant slept in
his bed with each twin for a period of time. The evidence also demonstrated that when one of the twins was sitting on his knee
on the Saturday evening the applicant was only wearing boxer shorts and one of the twins was sitting on the applicant’s knee
wearing one of the applicant’s T-shirts and no underpants. The respondent argued that these issues should also be taken into
account when assessing the applicant’s behaviour over this weekend. The respondent stated that notwithstanding the fact that a
number of allegations were put to the applicant in 2001 it relied on the primary allegation that the applicant twice placed his
tongue into the mouth of one of the twins.
The task for the Commission is to determine whether or not the view formed by the respondent in relation to this issue was a
sufficient basis for the respondent to terminate the applicant’s contract of employment and whether or not a proper process was
followed in investigating the allegations and effecting the applicant’s termination.
When applying the test set out in Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224 I am of the view that the respondent did not
conduct a proper investigation into the applicant’s behaviour on the weekend in question. Further, it is my view that the Report
commissioned by the respondent into this matter was not adequate nor conducted taking into account the principles of natural
justice. I have concerns about how the allegations in relation to this matter were put to the applicant. I also have major
concerns about the process used by the respondent in effecting the applicant’s termination.
I find that the Report has a number of critical shortcomings. I have concerns about the way in which the Report has been set
out and the issues it covers. The Investigator did not interview a number of relevant people who would normally have been
expected to have been interviewed in a case of this nature. The applicant’s work colleagues, Ms “P” and Ms “Q”, were not
interviewed nor was “E”’s mother. Ms “K” was not interviewed, even though it is clear she was directly involved in the
circumstances surrounding the first allegation put to the applicant in Mr Cloghan’s letter to the applicant dated 19 February
2001 and she gave evidence in the 1999 District Court proceedings.
In my view, the Report is unbalanced in presenting some of the evidence given by the applicant in the 1999 District Court trial.
For example, when evaluating the applicant’s evidence given at the trial no reference is made to the applicant’s evidence that
he may have been wearing a T-shirt as well as boxer shorts on the Saturday night. The Report has been selective in quoting
parts of the transcript and ignoring others. Further, the Report does not include a transcript of the evidence given by the twins
at the trial. No evidence was given at the trial, nor included in the Report, that the applicant slept in the same bed as one of the
twins on the Friday evening yet the Report states that there is evidence to support this allegation. There is no evidence in the
Report that confirms that the applicant twice inserted his tongue into the mouth of one of the twins, yet the Report states that
there is evidence to support this allegation against the applicant.
The Report contains references to matters not in issue. For example, the Report refers to a psychiatrist’s report into the twins,
however this report is not contained in the Report, and it is unclear as to the relevance of the psychiatrist’s report.
The way the Report is presented, its contents and the investigation conducted to compile the Report fall well short of what
would be appropriate in dealing with circumstances of this nature.
I have concerns that, despite requests, a copy of the Report was not given to the applicant prior to his termination. In my view
the applicant was treated unfairly by being denied access to the basis upon which the respondent relied to form the view that
the applicant’s contract of employment should be terminated.
It is unclear why the respondent commissioned a report into the applicant if at the end of the day the respondent relied on
evidence and result of the 1999 trial involving the applicant. The respondent stated at the end of these proceedings that it relied
on the evidence given by the applicant at the 1999 District Court trial and his conviction by the jury on two counts of indecent
dealing to effect the applicant’s termination. If this position was made clear to the applicant at the outset of the respondent’s
investigation then it would not have been necessary to commission a Report into the applicant’s behaviour. Further, it is
unclear to me why the respondent took 12 months to decide that it was relying on what the jury decided at first instance in
1999 and the evidence given by the applicant at the 1999 District Court trial, in order to effect the applicant’s termination. This
inordinate and unexplained delay led to the applicant having to face a long time of uncertainty whilst the respondent decided
its position in relation to the applicant. In my view, this lengthy delay and uncertainty constituted procedural unfairness
towards the applicant.
Further, it is my view that the applicant was denied procedural fairness in relation to the way in which the respondent put the
various allegations to the applicant throughout 2001. I am concerned that the applicant was required to provide detailed
responses to eight allegations even though it is clear that the respondent only relied on two specific allegations to effect the
applicant’s termination. Three of the eight allegations involved the applicant’s behaviour towards the end of 2000. The
applicant was not given any opportunity to respond to the background giving rise to these three allegations, nor was he able to
access the Report containing relevant background in order to adequately respond to these allegations. I find that the applicant
was denied procedural fairness in relation to the way in which these allegations were put to the applicant.
I have already stated that it is my view that it was not appropriate for the respondent to ignore the decision of the CCA which
overturned the two charges that the applicant was convicted of by the District Court jury in 1999. As a result of the
respondent’s reliance on the jury’s 1999 decision and given my view on how the Report was compiled I find the respondent
did not undertake a proper investigation into the allegations surrounding the applicant’s behaviour over the February
1997 weekend in question. Additionally, it is my view that based on the material contained in the Report it was not open for
the respondent to form the view that the applicant had misconducted himself in relation to the initial allegations put to the
applicant.
I now make my own assessment of the applicant’s conduct in relation to the events of the weekend in February 1997, based on
the evidence before me in relation to this matter.
I find that the applicant did not twice insert his tongue into one of the twin’s mouth whilst kissing her on the weekend in
February 1997. Even though a jury found, beyond reasonable doubt, that these incidents occurred, that decision was overturned
on appeal and no retrial took place, therefore the applicant has not been found guilty of those charges. Further, the evidence
given by the applicant in the court proceedings in 1999 is clear that even though the applicant kissed the twin in question
goodnight on two occasions on Saturday evening the applicant denied inserting his tongue into the twin’s mouth whilst kissing
her. I do not have the evidence before me of the twin in question in relation to the events of February 1997. Thus on the
evidence before me and based on my assessment of witness credibility it is my view that the events which took place on the
weekend in February 1997 took place as detailed by the applicant. I note also that the evidence given by the applicant in these
proceedings does not vary in any major or significant way from the evidence given by the applicant in the 1999 District Court
proceedings.
I make the following findings in relation to each of the allegations relied upon by the respondent to terminate the applicant.
The letter from Mr Cloghan dated 19 February 2001 accused the applicant of acting improperly in relation to four areas.
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134 The first accusation was—

“You agreed to provide sole care as the only adult in your own home for four children from a single family, a 9 year old boy,
two 6 year old twin girls and a 4 year old girl, almost continuously from the evening of Friday 21 February 1997 until the
afternoon of Sunday 23 February 1997, whilst knowing that you had already undertaken to provide paid emergency foster
care during the same period to another 5 year old girl;”
I accept the applicant’s evidence, corroborated by the evidence given by Ms “K” that the applicant agreed to look after “G”
when he was approached on the Friday of the weekend in question. He agreed to look after “G” on the basis that emergency
respite care was required for her and he was confident he had the skills and experience to look after five children together.
Both “G”’s mother and Ms “J” were aware that all five children would be cared for together by the applicant on that weekend
therefore it is my view the applicant having five children in his care on 21 to 23 February 1997 does not constitute an
improper act.
135 The second allegation—
“During this period, and after ensuring all of the other children were asleep in other rooms, you allowed alternatively one
and then the other of the 6 year old twin girls to stay awake on the Friday and Saturday nights respectively, and on each
occasion you took these children to sleep alone with you in your own bedroom;”
The transcript of the District Court proceedings in 1999 contains no detail of any deliberate intention on the part of the
applicant to allow each of the six year old twin girls to stay awake late on the Friday and Saturday evenings of the weekend in
question. Nor does the transcript demonstrate that on each night he took each twin to sleep alone with him in his bedroom.
The applicant concedes that on the Saturday evening whilst he was trying to get one of the twins to sleep he inadvertently fell
asleep in his bed with her in it, but once he woke up he put the twin in her own bed. This was not the first time he had slept in
the same room with the children. He had slept with the children one night previously when he was baby sitting them and his
car had broken down. In the circumstances I do not find the applicant’s behaviour in relation to this allegation on the Saturday
evening to be improper or inappropriate in the circumstances.
136 The third allegation—
“On the Saturday night in particular, you first sat alone in your lounge room dressed only in boxer shorts with one of the
6 year old twin girls sitting on your lap dressed only in one of your T-shirts and without her underwear, and you then
kissed her on the mouth and put your tongue into her mouth while doing so;”
I accept that the applicant was dressed in boxer shorts on the Saturday evening and that the applicant gave evidence that for a
brief moment one of the six year old twins was on his lap dressed only in a T-shirt and without underwear. However, the
applicant gave an explanation as to how this came about. He also stated on transcript that he may have been wearing a shirt in
addition to his boxer shorts. Given my finding that the applicant did not put his tongue into either of the twins’ mouths and
when looking at the allegation as a whole I do not find that the applicant acted improperly in relation to this allegation.
137 The fourth allegation—
“Later that same night, you took the 6 year old girl alone into your bedroom where you again kissed her on the mouth and
put your tongue into her mouth while doing so.”
138 I have already found that the applicant did not put his tongue into the twin’s mouth whilst kissing her later that evening.
139 In my view, the four allegations relied upon by the respondent to effect the applicant’s termination have not been made out.
Accordingly, there is no substantive reason for the respondent to terminate the applicant’s contract of employment.
140 When applying the relevant principles I find that the applicant has been unfairly terminated, both substantively and
procedurally.
Reinstatement
141 The applicant is seeking reinstatement and this is strongly opposed by the respondent on the basis of its duty of care towards
the safety and welfare of children for whom it is responsible. I accept that the respondent has an onus on it to ensure that
children in its care are dealt with appropriately by persons who are discharged with the responsibility of looking after school
children. This is particularly so when caring for disabled children. Having said this though, at the same time the respondent
must ensure that its employees enjoy a work place free from harassment and accusations which are unwarranted, inappropriate
and unnecessary. In my view it is clear that in the handling of this case the respondent is finding it very difficult to meet these
dual demands. Further, having regard to the contents of the Report in relation to events involving the applicant towards the end
of 2000 and given the nature and tone of allegations 6, 7 and 8 which were belatedly put to the applicant, I am not convinced
that if the applicant returned to work with the respondent that he would be able to recommence his duties in a supportive
working environment free from unwarranted suspicion and further accusations.
142 Given this I have reluctantly formed the view that in the circumstances it is inappropriate to reinstate the applicant.
Compensation
143 The applicant stated that he has not suffered any economic disadvantage since being terminated by the respondent as he has
mitigated his loss and obtained alternative employment at an income level at least at the income level he was earning whilst
employed by the respondent. However, the applicant is claiming compensation for injury.
144 The notion of injury must be treated with some caution (AWI Administration Services Pty Ltd v Andrew Birnie 81 WAIG
2849 at 2862). In this particular instance I am of the view that given the way in which the applicant was treated by the
respondent and given the impact of the termination on the applicant and the applicant’s career, the applicant should be
compensated for injury.
145 I have already stated that I have major concerns about the way in which the applicant was treated by the respondent.
146 The applicant has had to endure unnecessary pressure and stress because of the number of allegations made against him (half
of which were not pressed) and the lengthy timeframe the respondent took to effect the applicant’s termination. The applicant
was required to deal with a number of serious allegations which were put to him over a lengthy period of time, four of which
were subsequently not relied on by the respondent. It only became clear during the hearing that the applicant was terminated on
the basis of two convictions arising from 1999 District Court proceedings and the evidence given at the trial, notwithstanding
the fact that these charges were overturned on appeal and no retrial was ordered. It should have been made clear to the
applicant at an earlier stage that the respondent would be solely relying on the 1999 District Court convictions and evidence he
gave in those proceedings.
147 When the prospect of an investigation was first raised with the applicant in February 2001 he was stood aside from his position
as “E”’s assistant at the School without explanation and in a perfunctory manner. He was required to undertake menial and low
level tasks over an extended period of time at the District Office, and was removed from working with children with whom he
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loved working. I accept the applicant’s evidence that when he was sent to the District Office this move was tantamount to a
punishment. Further, whilst at the District Office the applicant was subject to gossip as detailed in Ms “P”’s evidence. I accept
the applicant was unable to talk about his removal from the School with his family and his friends. The applicant gave
evidence, which I accept, that he had been devastated by his removal from working with children. This period was a difficult
time for the applicant because his main job had been working with children and he was denied the opportunity to do this
throughout 2001 and onwards.
148 The applicant has had to endure the threat of being entered onto the NSD for child sex offenders despite not being convicted of
any offence in relation to children. I have major concerns that the applicant was told by the respondent that he was to be
entered as a Category 1 entry on the NSD for child sex offenders in February 2002. This issue has been hanging over the
applicant’s head for some months now. It was not until the hearing that it was conceded by Mr Newman, on behalf of the
respondent, that it was the respondent’s intention that the applicant was no longer going to be entered on the NSD in Category
1. I find the respondent’s behaviour in relation to possibly listing the applicant’s name on this database to be a gross injustice
to the applicant. If the respondent had no right to enter the applicant on the NSD as a Category 1 entry (as conceded by Mr
Newman at the hearing) the respondent should never have raised the prospect of this listing with the applicant. Further, the
applicant still faces the prospect of his name being entered on the NSD even though his initial conviction in relation to indecent
dealing with a child was overturned on appeal.
149 The applicant was terminated in February 2002 in a manner which was insensitive and inappropriate. It was not made clear to
the applicant, given the way in which correspondence was written by the respondent, that he was terminated in February 2002.
When the school year commenced in 2002 the applicant turned up to the District Office for work but was told to leave the
premises. He was advised that no information had been received from the respondent’s Head Office in relation to his
employment. It was not until the applicant received a letter on 20 February 2002 from Mr Ayling, after school had
recommenced, that he was advised that his contract of employment with the respondent had ceased as at 21 December 2001.
The applicant was then informed that he had no entitlement or expectation of any prospect of ongoing work with the
respondent and he should not attempt to report to the District Office or any school or central office. I do not believe this is an
appropriate way to terminate an employee. It is humiliating for an employee to be turned away from his workplace and to be
told by the employer that they have no idea about the status of an employee’s contract of employment.
150 I accept that the applicant has suffered substantial injury as a result of the actions of the respondent. I am of the view that the
respondent’s conduct on this occasion was extremely callous and oppressive. I find that given the respondent’s actions the
applicant has suffered shock, embarrassment, humiliation, distress and the like, beyond that which is normally associated with
a dismissal (Lynam v Lataga Pty Ltd (2001) 81 WAIG 986). Further, it is my view that the respondent’s actions have severely
impacted on the applicant’s future employment prospects of working with children. In the circumstances it is my view that it is
appropriate to award the applicant an amount of $10,000. However, given that s23A(8) of the Act limits compensation for
injury to a maximum of 6 months of an employee’s remuneration, given that it is clear from Exhibit R2 that
$10,000 constitutes more than the applicant’s remuneration for 6 months I require the parties to confer within 7 days of the
date of this decision as to the agreed amount which constitutes the applicant’s remuneration for 6 months.
_________
2003 WAIRC 07596
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
“I”, APPLICANT
v.
DIRECTOR GENERAL EDUCATION DEPARTMENT OF WESTERN AUSTRALIA,
RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
MONDAY, 3 FEBRUARY 2003
FILE NO/S.
APPLICATION 347 OF 2002
CITATION NO.
2003 WAIRC 07596
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement
_________________________________________________________________________________________________________
Order
HAVING HEARD Ms Y Henderson (of counsel) on behalf of the applicant and Mr D Matthews (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1
2
3
[L.S.]

DECLARES THAT the Commission has jurisdiction to enquire into and deal with the Applicant’s claim;
DECLARES THAT the dismissal of Mr “I” by the respondent was unfair and that reinstatement is
impracticable;
ORDERS the respondent to pay Mr “I” by way of compensation for the injury caused by the dismissal the sum
of $5,905.25 within 7 days of the date of this Order.
(Sgd.) J. L. HARRISON,
Commissioner.

____________________
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2003 WAIRC 07592
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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FILE NO.
APPLICATION 1076 OF 2002
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2003 WAIRC 07592
_________________________________________________________________________________________________________
Result
Applicant unfairly dismissed. Respondent ordered to pay the Applicant $4,950 compensation.
Representation
Applicant
Mr T Crossley-Solomon (as Agent)
Respondent
Mr L Pilgrim (as Agent)
_________________________________________________________________________________________________________
Reasons for Decision
Cheryl Johnson (“the Applicant”) made an application under s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) for
orders pursuant to s.23 of the Act. The Applicant claims that she was harshly, oppressively or unfairly dismissed by Millswan
Holdings Pty Ltd trading as Drivewest Car Rentals (“the Respondent”) on 5 June 2002.
Background
The Applicant says that she was employed as a Car Rental Services Officer. Her work included arranging the hire of vehicles
2
to customers on the telephone and at the front counter. It is common ground that she was also required to pick up and deliver
vehicles. The Applicant also prepared the weekly payroll for the business. It was also part of the Applicant’s duties to process
accounts, to follow up debtors, fill in traffic infringement documents, reconcile petty cash on a MYOB accounting program
and prepare log books.
The Applicant was employed part-time and was paid $12 per hour. When she first commenced employment she worked three
3
days per week on Thursday, Friday and Saturday for 20 hours per week. Her hours were increased to 27.5 hours per week. In
the last eight weeks before her employment was terminated she worked 32 hours per week and she was required to work every
second Saturday and Sunday.
At all material times the Respondent employed seven persons, including its directors. The Respondent says in its Notice of
4
Answer and Counter Proposal that the Applicant was employed as Car Rental Services Officer, yet when the Applicant was
cross-examined it was put to the Applicant that she was employed as a Car Rental Sales Officer. The Respondent employed
two other Car Rental Service Officers apart from the Applicant and Mr and Mrs Filigoy (the Respondent’s directors) also
worked in the business. The Respondent also employed a cleaner to clean the vehicles.
The Applicant says that her employment was terminated on 5 June 2002 at approximately 4:50pm without any warning.
5
Mr Robert Filigoy, the Respondent’s Managing Director, told her she was being dismissed as she had been unable to achieve
“sufficient sales”. When she questioned Mr Filigoy further he informed her that she was being terminated for reading the
newspaper during working hours and making and receiving too many personal telephone calls. The Applicant says that none of
these matters had been previously raised with her. The Applicant also says it was the practice of all staff to read a newspaper
when the office was quiet. Consequently she says her employer has unfairly treated her differently to other staff. The Applicant
says it was unfair for Mr Filigoy to compare her sales performance to others in the office, particularly another employee, Grant
Woodhouse, who had a lot more car rental sales experience than she did. The Applicant also says that on 16 May 2002 she
advised Mrs Gisella Filigoy (a director) that she was pregnant and that she expected to leave work in late September 2002. The
Applicant says that the real reason her employment was terminated was because she was pregnant.
The Applicant says she started to prepare the payroll each week on Wednesday afternoon and completed the task on Thursday
6
morning. The preparation for the payroll took the Applicant approximately two hours each week to complete. The Applicant
contends she spent 10% to 20% of her time answering telephones and hiring cars. It is not in dispute however that towards the
end of her employment the Respondent changed its fleet so she spent a considerable part of her time picking up and dropping
off vehicles.
The Respondent says that her major and substantial duties were to arrange hiring of vehicles. The Respondent says these duties
7
occupied the Applicant for 50% to 60% of her time. The Respondent says that the Applicant’s employment was terminated on
grounds of unsatisfactory performance. The Respondent says the Applicant’s performance and attitude were unsatisfactory in
relation to the following—
(a) She was unable to achieve sufficient rentals and her presentation to customers was poor;
(b) She failed to use quote sheets;
(c) She was unenthusiastic in carrying out her duties and she frequently waited for others to answer the telephone;
(d) She read newspapers in the Respondent’s Manager’s absence when there was work to be done;
(e) She excessively used the office telephones for personal business;
(f) She frequently scheduled appointments on days she was rostered to work; and
(g) Her time keeping was chronically poor.
The Respondent says that the Applicant had been counselled about her unsatisfactory performance prior to the termination of
her employment. The Respondent says that the Applicant was also counselled about all the issues set out above. In particular it
says that in early January 2002 the Applicant was informed by Mr Filigoy that she needed to “lift her game”. Further the
Respondent says the Applicant was constantly told that she was not “selling enough” and that she was required to listen to
more experienced staff and put calls “on hold” when she was unsure about what could be done to secure a sale. The
Respondent also says that towards the end of March 2002 she was counselled about failing to check a vehicle that was
damaged when it was returned by a customer which resulted in the Respondent being unable to recover the cost of repairs
which resulted in a lost of approximately $1,500. The Respondent also contends that the Applicant was counselled on a
1
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number of occasions about her failure to check vehicles which resulted in small amounts of damage not being charged to
customers.
The Applicant’s Evidence
The Applicant testified that she enjoyed all aspects of her work and was unaware that the Respondent was dissatisfied with her
8
performance until the day she was terminated.
The Applicant commenced work on 11 October 2001 after she was interviewed by Mr Filigoy. Mr Filigoy told her at the
9
interview that her duties would be to hire vehicles and to carry out some administrative duties.
10 When the Applicant first commenced work it was during a busy hiring period. Mr Brendon Ooi and Mr and Mrs Filigoy
showed her how to carry out her work. She agrees that she was told to listen to others in the office when they spoke to clients
on the telephone and to take note of how they went about hiring vehicles, in particular to listen to how they offered discounts
to secure a sale.
11 In March 2002 Mrs Filigoy provided the Applicant with a draft of a quote sheet to be used when speaking to customers and
asked her to adapt the sheet on the computer system for use in the business. The Applicant says she completed the task and she
was later asked to use the sheets. The Applicant says she did not always use the quote sheets as she often did not have one
within reach of the telephone. She says that if a customer wanted to make a booking she would immediately enter the details in
the computer. The Applicant says that she was never told she had sales targets to meet, nor was she given any formal training
as to how to secure a sale. The Applicant says she found instructions about discounting confusing. She says she was informed
that she was to quote peak rates, except when there were a lot of vehicles in the yard. On occasions she would discount by an
amount of $5 and then find out other employees were discounting by more. On some occasions she was told not to discount
and she would later find out another employee was offering discounts. She says she raised this with Mrs Filigoy who told her
to use her common sense in relation to discounting.
12 The Applicant conceded it was everyone’s responsibility to answer the telephones. She did however say there were occasions
that she waited for others to answer the telephone when she was in the middle of a wage or accounts calculation. She contends
that whilst she was employed no one complained to her that she had an unenthusiastic manner.
13 At the time the Applicant was employed by the Respondent she had two children. She says that her children would usually
telephone her at work each school day she worked to advise her they had arrived home from school. Sometimes she would
receive messages from others in the office to call her children. Her husband sometimes rang her at work because he was often
working away. The Applicant testified that some days she would make or receive four or five personal telephone calls and
sometimes she only made or received one or two personal telephone calls. The Applicant contends that everyone in the
business received and made personal telephone calls and nothing was ever said to her about this issue until her employment
was terminated. The Applicant testified that when work was quiet and there was no clerical work to perform she and the other
employees were expected to clean the office. She says on Sundays it was often very quiet in the morning so that she was able
to complete all her work, including the cleaning, by 9:00am then she and her co-employees would read the newspaper. The
Applicant strongly maintained in her evidence that she never read the newspaper when there was work to be done.
14 Before a hired vehicle was handed over to a customer the Applicant was required to walk around the vehicle and to note any
damage on a “rental agreement: first issue rental invoice” form (“the first inspection report”). Once any damage was noted on
the form the customers were required to sign the rental agreement. When the vehicle was returned, on taking possession of the
vehicle and prior to providing the customer with a “rental agreement: closing rental invoice” form, the Applicant was required
to conduct another visual inspection of the vehicle. If there was any damage the cost of the damage would be noted on a “rental
agreement: closing rental invoice” form (“the second inspection report”).
15 On 27 March 2002 the Applicant arranged for the hire of a Mitsubishi Starwagon (“the first hirer”). Prior to releasing the
vehicle to the first hirer she conducted a visual inspection. She says the vehicle had some damage to the rear of the vehicle,
being a small dent in the left side of the vehicle and another to the right side. She noted the damage on the first inspection
report. This document was tendered into evidence. It shows that when the vehicle left the premises it had damage to two places
to the rear of the vehicle. It is apparent from the face of the document that the first hirer signed the document. When the
vehicle was returned the next day the first hirer was late. Arrangements had been made for the vehicle to be immediately rehired to another customer. When the first hirer returned the Starwagon, Mr Filigoy took the keys from the first hirer and gave
them to the cleaner. The first hirer had left the vehicle in the yard after reversing the vehicle against a tree. The cleaner went
outside and got into the vehicle to drive it inside the premises to clean it. The Applicant followed the cleaner to the vehicle and
asked the cleaner what the kilometre reading was. The cleaner gave her the reading and immediately drove the vehicle out of
the yard. The Applicant did not conduct a visual inspection of the outside of the vehicle. An arrangement was then made with
the first hirer to hire another vehicle. The Applicant asked the cleaner to remove car seats from the Starwagon. The cleaner did
so and the seats were placed in the new vehicle. Just as the first hirer drove out of the yard with the other vehicle, the cleaner
came into the office and informed the Applicant and Mr Filigoy there was damage to the left hand side of the Starwagon. The
Applicant and Mr Filigoy told the cleaner that they knew the vehicle was damaged when it went out. The cleaner told them the
damaged area was quite large. They then both inspected the vehicle. The dents on the back of the vehicle had been made much
larger. Mr Filigoy told the Applicant to immediately telephone the first hirer. She telephoned the first hirer’s mobile number
and left a message asking him to ring back urgently. Mr Filigoy also asked her to make a note of the incident in the diary and
she did so. The first hirer did not return her telephone call. She then made a note on the second inspection report that there was
new damage to the rear door, left hand side and tail light. Mr Filigoy directed the Applicant to deduct the insurance excess of
$2,000 from the first hirer’s credit card but she was only able to arrange a deduction of $500.00. The Applicant then left the
arrangements for the repair of the vehicle to Mr Filigoy.
16 The Applicant contends that she was not counselled by Mr Filigoy in relation to the incident but says she told him she was
sorry that she did not see the new damage sooner. She says that Mr Filigoy did not say anything in response and nothing
further was said about the incident. The Applicant says that it was her practice to always check all vehicles for damage prior to
a hirer leaving the yard with a vehicle and when a vehicle was returned. She strenuously denied that there were other occasions
when she had not checked a vehicle for minor damage. To the contrary, she says Mr Filigoy made a comment to her and
another employee that they were too pedantic in noting small chips on the vehicles. Further, she contends that she reported any
damage to any vehicle to Mr Filigoy.
17 As to scheduling medical appointments during her working hours rather than on her rostered days off, the Applicant says that
her daughter attended an orthodontist every six weeks who was only available to see patients on Thursdays and Fridays. She
testified that on one occasion she had an urgent appointment to see a specialist herself and she took time off work to attend that
appointment. She says that on each occasion when it was necessary to take time off work to attend a medical appointment she
requested permission from either Mr or Mrs Filigoy and permission was always forthcoming. She says if Mr or Mrs Filigoy
had raised any objection she would have made arrangements for someone else to take her daughter to the orthodontist
appointments.
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The Applicant says she was never provided with any training in relation to speaking to customers on the telephone. However,
she testified that on one occasion Mr Filigoy said to her and Mr Ooi, “Why don’t you listen to how chirpy Simon answers the
telephone? He has an excellent telephone manner.” She says they both looked at each other and she wondered whether Mr
Filigoy meant that they were not answering the telephone in a “chirpy” manner. She maintained that she often put customers
on hold to obtain advice from others in the office about whether a quote from another firm could be matched.
19 In relation to being late for work, the Applicant says she could not recall being late for work at all in 2001, but in 2002 she was
10 to 15 minutes late for work on five or six occasions. She says this occurred when there were delays on the freeway because
of accidents. On each of those occasions she says she telephoned the Respondent’s office to say that she would be late. She
says she was never counselled about being late for work. She also says if she was late she made up the time during lunch time
by taking a shorter break.
20 The Applicant says she advised Mrs Filigoy that she was pregnant on 16 May 2002. Mrs Filigoy appeared to be shocked and
asked her if she was happy about the event and the Applicant told Mrs Filigoy that she was still a bit surprised. She says that
until she informed Mrs Filigoy that she was pregnant she thought she had a good relationship with her employers. After that
time her relationship with Mrs Filigoy continued unchanged but Mr Filigoy did not speak to her very much.
21 On the day the Applicant’s employment was terminated she commenced work at 9:45am as her daughter had an appointment
with the orthodontist at 8:00am. During the day Mrs Filigoy checked whether she (the Applicant) had finished a web page task.
That task had taken her about three weeks to complete. The Applicant was also asked by Mrs Filigoy whether she had
completed the petty cash reconciliation. At about 4:50pm Mr Filigoy spoke to the Applicant and informed her that they had
intended to get rid of her prior to Mr Ooi resigning. He then told her that her employment was terminated. She says she had to
press him for reasons why she was being terminated. Mr Filigoy told her they had had complaints from a staff member that she
had read the newspaper at work. She informed him that another sales employee, Grant Woodhouse, also read the newspaper
and that Mr Filigoy said that he would speak to him about that. Mr Filigoy then told her that he had reviewed her sales records
and her sales figures were too low. She told Mr Filigoy that she did other work as well but he said he had taken that into
account. He then handed her an envelope with her termination pay which included one week’s pay in lieu of notice. He also
handed her a separation certificate and told her that she could leave the premises.
22 The Applicant says when her employment was terminated it took about a week for the shock of the termination to subside. She
then began looking for work. She registered with two agencies for temporary work and applied for two temporary positions
that were advertised in the newspaper. She says she could not recall the names of the businesses that had placed the
advertisements for which she applied. She was unsuccessful in obtaining temporary work and that her family had recently
relocated to Karratha because they could not survive on one income in Perth. Since she moved to Karratha she has not taken
any steps to obtain paid employment as her baby was born on 10 October 2002.
23 The Applicant is seeking an order that the Respondent pay her compensation from the date of termination of her employment
until the end of September 2002. The Applicant says her average rate of pay whilst she was employed was $330 per week.
Accordingly she is seeking payment of an amount equal to 15 weeks’ pay at $330 per week being a total of $4,950 (gross).
24 Mr Brendan Ooi gave evidence on behalf of the Applicant. He testified that he was employed by the Respondent as a Rental
Car Sales Officer until sometime in April 2002. He commenced work about eight or nine months before the Applicant. Mr Ooi
says he was not the Applicant’s supervisor but he was the most senior Rental Sales Officer in the office so he assisted in her
training. He showed the Applicant how to input information into the computer and told her what to say to customers. In
examination in chief he testified that whilst he worked in the office he could observe how the Applicant carried out her work as
the Applicant’s desk was only three to five metres away from his. He said as a result of his observations he was of the view
that the Applicant’s interaction with customers was pleasant. In examination in chief, he testified he had no complaints about
the Applicant as a co-worker nor was he aware of any complaints by any other persons who worked in the business including
Mr and Mrs Filigoy. When cross-examined, however, Mr Ooi conceded that he had made complaints to Mr Filigoy about the
Applicant. Initially he conceded he had complained about the Applicant as she caused him to do more than his share of work.
He however denied that he had complained about her reading the newspaper, not answering the telephone or making too many
personal calls. He then said he complained about “being frustrated” as he was “being left with all the work”. He then qualified
his testimony by saying that in his opinion there were not enough people in the office to carry out the work. Mr Ooi, however,
conceded that there were times in the office when it was extremely quiet and during those periods he and the Applicant read a
newspaper. Mr Ooi says he could not recall the Applicant ever arriving late for work but conceded that she could have arrived
late on some occasions.
25 In relation to making private telephone calls Mr Ooi testified that it was his understanding that employees were allowed to
make private calls but not too many. When asked to estimate how many personal calls he made a day, he said he made about
five or six telephone calls a day. He says that when the Applicant was outside the office picking up vehicles or customers he
never had any difficulty contacting her on the Respondent’s mobile telephone. When cross-examined Mr Ooi conceded that he
was usually busy doing his job most of the time and he did not take a lot of notice what occurred in relation to other employees
in the office. He also conceded that he resigned without giving any notice and that he had abandoned his employment in April
2002. When asked why he did so he said at the time he was ill and he did not want to work as a Rental Car Sales Officer
anymore.
The Respondent’s Evidence
26 Mr Robert Filigoy testified that he is a director of the Respondent company, together with his wife. He has managed the
company for approximately eight and a half years. The business rents cars, mini buses, 4-wheel drive vehicles and light
commercial vehicles to the retail and commercial market. The main office is open plan in style and Mr Filigoy has a separate
office. It was apparent from his evidence that although he worked in a separate office, from time to time he could hear and
observe the Applicant whilst she spoke to customers on the telephone. Mr Filigoy, along with all other office employees,
carries out sales work. He also spends a considerable period of time buying and selling cars for the business. He says one
person was employed full-time as a sales representative and two others were employed as sales representatives on a part-time
job share basis. The business also employed one full-time cleaner and a part-time cleaner. Mr Filigoy says the Applicant was
employed as a part-time sales representative whereby the main part of her duties was to rent vehicles. He estimated that the
Applicant was required to rent cars to customers, which included duties associated with the return of vehicles, for about 60%
of her time. She was also required to spend an average of 20% of her time delivering and picking up vehicles. He says the
remaining 20% of her time was spent carrying out clerical duties. Mr Filigoy strongly contended that the Applicant’s job title
was “Car Rental Sales Officer”.
27 Mr Filigoy says that the principal task of all persons working in the office was to answer the telephones when they rang, as the
telephone was the most important means of obtaining new business. In his experience the vehicle rental market is very
competitive, therefore he expected all employees to answer the telephone within three rings because when they do not, a drop
in the sales volume occurs. He says they need every sale that comes in the door in order to survive and function as a business.
18
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Mr Filigoy testified that when a customer makes an enquiry, there are a number of standard questions that have to be asked by
all office staff, such as the type of vehicle the customer wants to rent, when they want to rent the vehicle, where they were
travelling to, how many days hire they require and the age of all drivers. He says that it is important to use personal skills to
“close a deal” as customers shop around and if you do not “close” a booking when a customer first calls, the customer is
unlikely to ring back. He says the Applicant was constantly instructed that if she did not know how to close a deal, or was not
sure about what information she could give to a customer about discounting, she was to put a customer on hold and to make
some enquiries of himself, his wife or one of the more experienced persons in the office about what offers could be made to a
customer to secure a booking.
Mr Filigoy testified that in the first month the Applicant was employed she was instructed to look and learn and just to talk to
customers. He says the longer you speak to a customer the more they become accustomed to you and friendly with you and the
more chance you have of making a sale. He says it was his view that the Applicant was a bit quiet and reserved. She waited for
others to answer the telephone first. As a result he talked to the Applicant about how she needed to improve her telephone
technique to project a more positive image and to talk to the customers more. He says he spoke to her three months after the
commencement of her employment and told her what she needed to do. He also says when he spoke to her at that time he told
her that her sales figures were not good enough. Mr Filigoy says he spoke to her at that time because, although it was a peak
period, everyone else in the office had a good sales record except for the Applicant. He says she only gave basic information to
customers. He says her calls were short, that she would simply give the customer a quote and not push customers to book a
vehicle. He however conceded in cross-examination that at no time did he ever inform the Applicant that if she did not
improve her telephone manner or improve her sales performance, her employment would, or could, be terminated.
Mr Filigoy says after he spoke to the Applicant in January 2002, her manner remained unchanged. He says she may have asked
the odd extra question but she did not display any real “pushing of the product”. He says a review of the sales figures shows
that her output was quite low. Mr Filigoy says in his view after six months a sales representative should have reached their
peak and be selling on a very consistent basis. Mr Filigoy conceded in cross-examination that sales figures were never shown
to the Applicant until she was cross-examined in these proceedings. Further, he conceded that all he told her was that she
needed to improve her sales manner, that she was to put customers on hold and ask for further information.
Mr Filigoy testified it is absolutely vital to check all vehicles for damage on return of a vehicle prior to completing a second
inspection report as all damage must be charged to customers. Mr Filigoy testified that the insurance excess for hire cars is
very high because of the number of different drivers who drive the vehicles. He (Mr Filigoy) says he explained to all
employees, including the Applicant that they did not need to be concerned about minor wear and tear such as small stone chips.
Mr Filigoy’s version of events as to what occurred in relation to the Starwagon did not depart from that of the Applicant. He,
however, contends that the Applicant had sufficient time to properly inspect the vehicle when she went outside the office with
the cleaner. After the damage had been discovered he says he questioned the Applicant why she did not regard the first hirers’
conduct as suspicious as they had backed the vehicle up against a tree in the yard when the rest of the yard was empty. He says
he told her, “It’s not good enough. This is going to cost a lot of money if I can’t – don’t get it out of these guys.” He however
conceded that she apologised for not checking the vehicle over and nothing more was said about the incident.
As to being late for work, Mr Filigoy says most mornings the Applicant arrived 5 to 15 minutes late. He says her conduct in
being late most mornings, including weekends, was unacceptable. He said she was required to start work at 8:30am because
early mornings was one of their busiest times of the day. He says he told the Applicant on at least three occasions that she had
to be at work by 8:30am and if the traffic was a problem she should leave home earlier. He says he received complaints from
other members of staff who worked on weekends that they had to open the premises, “fire up” the computers and arrange for
the cleaners to start prior to the Applicant arriving at work. Mr Filigoy says on each occasion he spoke to the Applicant about
being late for work, he observed her timeliness improved for about a week but then she went back to being late each morning.
It is common ground that no deductions were made from her pay and the wages records tendered into evidence do not record
that the Applicant was late for work. It is apparent from those records that the Applicant only recorded her total number of
hours of work each day and did not record starting and finishing times. When cross-examined Mr Filigoy conceded that he
observed that on some occasions the Applicant made up “lost time” during her lunch break.
Mr Filigoy also testified that two of the Applicant’s co-workers, one of whom was Mr Ooi, reported to him that the Applicant
read a newspaper whilst at work on weekends which caused other employees to carry out extra work. Mr Filigoy says Mr Ooi
also complained that the Applicant received too many personal telephone calls and that she was often late for work. Mr Filigoy
testified that reading a newspaper at work was not acceptable at any time because when the telephone rings all employees must
have their mind “on the job” and be ready to respond quickly and positively to all clients. He testified he instructed the
Applicant not to read the newspaper on the weekends. He says when he spoke to her about this and any other work
performance issues she did not respond. Mr Filigoy says he was satisfied that it was likely the Applicant was not carrying out
all of her work on the Sundays she worked, because when he came in on the Monday morning (after the Applicant had worked
on the Sunday) he observed the filing tray was half-full and there were often rental agreements entered into on the previous
Saturday that had not been filed on the Sunday. He says the first time he was aware that the Applicant alleged other employees
read the newspaper at work was at the time of the Applicant’s termination when she told him mr Woodhouse read the
newspaper at work. He says he spoke to Mr Woodhouse about this issue and Mr Woodhouse denied that he had read the
newspaper at work. In any event it was Mr Filigoy’s view that, even if Mr Woodhouse was reading the paper, he (Mr Filigoy)
was not concerned as Mr Woodhouse was delivering high levels of sales when the Applicant was not doing so.
In relation to making and receiving an excessive amount of personal telephone calls, Mr Filigoy says that he has no difficulty
with the Applicant or any other employee making or receiving one or two personal calls per day but, in his view, three to five
personal telephone calls per day is not acceptable as the business relies upon all employees answering the telephone promptly.
He says that he and the other people in the office were constantly fielding personal incoming calls from the Applicant’s
children and from others. He says he told the Applicant to cut back on calls. He also says it was apparent from her conduct that
she was clearly aware that she should not be making and receiving so many personal calls but she continued to do so. He says
that the Applicant from time to time also used the work mobile telephone for personal calls when she was out of the office
picking up and delivering cars. He says the Respondent’s mobile telephone accounts disclosed her home number. He contends
he told the Applicant on a number of occasions that she had to cut back her personal calls because she was tying up the office
line excessively. He says he often observed that an office line would “light up” on his handset and when he walked out into the
main office the Applicant would immediately hang up. In relation to the use of the mobile telephone, he informed the
Applicant and all other employees that the mobile telephone was for business and emergency use only. He says that he was
unaware that Mr Ooi was making so many personal calls a day until he gave evidence in these proceedings. The Respondent
tendered into evidence telephone records from Telstra which showed an extremely high level of outgoing calls to the
Applicant’s home telephone number from the Respondent’s office numbers from 1 October 2001 until 31 May 2002. No
mobile telephone records were tendered into evidence. When cross-examined Mr Filigoy conceded that during the currency of
the Applicant’s employment he may have telephoned the Applicant five to six times at home but that would only explain five
or six telephone calls made from one of the office numbers to the Applicant’s home telephone number.
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In relation to the making of doctors’ appointments during work times Mr Filigoy testified that on two or three occasions the
Applicant informed him that she would not be in the next day because she had a specialist appointment and that she thought he
(Mr Filigoy) knew about it. He says that on no occasion did the Applicant ever speak to him about making specialist
appointments. In May 2002 his wife informed him that the Applicant was pregnant. He denies that a decision was made to
terminate the Applicant’s employment because she was pregnant. He says she was terminated because her performance was
unsatisfactory.
35 It is common ground Mr Ooi ceased employment with the Respondent in May 2002 and Mr Woodhouse became full-time. Mr
Filigoy agreed Mr Woodhouse is an exceptional salesman when compared to the performance of other employees.
36 Mr Filigoy conceded in cross-examination that the first time the Applicant was informed that her employment was about to be
terminated was on 5 June 2002 when he told her that she was terminated and paid her an amount of money in lieu of notice. He
also conceded that at no time during the currency of her employment did he ever inform her that if her performance did not
improve she could be terminated.
37 Mrs Gisella Filigoy testified that she usually works 40 hours per week from Monday to Thursday and occasionally on Sundays.
Her role is to manage sales, carry out administrative work and credit control. The Applicant worked very closely with Mrs
Filigoy for at least two full days per week. When the Applicant first commenced work Mrs Filigoy did not work on
Wednesdays. Shortly thereafter Mrs Filigoy swapped her day off to Friday each week and the Applicant began working on
Wednesdays. Consequently they worked together each week on Wednesdays and Thursdays. The Applicant had very good
clerical skills so Mrs Filigoy gave the Applicant some internet work to do and some basic MYOB data inputting. However,
Mrs Filigoy testified the Applicant was employed as a Car Rental Officer and her major duties were sales. Later in the
Applicant’s employment she carried out more clerical work, although during the entire currency of the Applicant’s
employment the Applicant prepared the wages each week. Mrs Filigoy says she thought the Applicant was not very
enthusiastic, that she spoke quietly with a dull tone and did not appear to enjoy sales work. Mrs Filigoy says she constantly
spoke to the Applicant about improving the way she spoke to customers. She told the Applicant voice presentation was very
important and how to project her voice over the telephone. Mrs Filigoy’s desk was within two metres of the Applicant’s desk.
She says she told the Applicant constantly that she needed ask questions of customers to ascertain what they wanted and told
her to listen to the more experienced people in the office to learn how they dealt with customers. However, Mrs Filigoy
concedes that she never told the Applicant that her sales levels were poor. She says that she thought the Applicant never “took
in” what was being said to her because she did not respond to what was said to her (the Applicant). Mrs Filigoy testified that
she tried not to demotivate the Applicant and tried to speak to the Applicant about dealing with customers in a positive way.
She also says that the Applicant was expected to serve customers for 50% to 60% of each day. She says she thought the
Applicant enjoyed assisting with accounts, delivering vehicles and picking up customers. Mrs Filigoy maintains that she tried
to give the Applicant as much assistance as she could to improve her sales record because it was important for the profitability
of the business that all persons working in the office performed well in sales. She says that the Applicant’s performance in
regard to sales could not match Mr Woodhouse, who was the person the Applicant job shared with. Mrs Filigoy conceded,
however, Mr Woodhouse had a lot of experience in hire car sales but said he worked part-time for less hours, did corporate
work outside the office and his sales figures were triple the Applicant’s level of sales. She says she did not expect the
Applicant to perform as well as Mr Woodhouse who was a very good salesperson. She says she only expected the Applicant to
achieve about 50% of Mr Woodhouse’s rate of sales.
38 In relation to the making of personal telephone calls, Mrs Filigoy says the Applicant’s children constantly rang her at work and
that the Applicant made telephone calls to her husband, her children, a friend in Innaloo and her mother. She says she told her
(the Applicant) to keep her personal calls at the office to a minimum but she never told her that her children should not call her
at work. Mrs Filigoy also told the Applicant she was not to use the work mobile for personal calls when she (the Applicant)
was outside the office. However, Mrs Filigoy says the number of occasions the Applicant’s children telephoned was excessive.
Mrs Filigoy says she has two children about the same age as the Applicant’s and they hardly ever call her at work. She
testified, however, that she understood that the Applicant was a mother and it was acceptable for her children to ring her each
day when they arrived home from school but that the Applicant’s children rang her constantly. Mrs Filigoy said all staff were
allowed to make some personal telephone calls. She testified that Mr Woodhouse had complained to her that the Applicant
made a lot of personal calls on Saturdays and Mr Ooi and Mr Woodhouse had complained to her on a number of occasions that
the Applicant’s children made too many telephone calls to the Applicant. Mrs Filigoy also testified that Mr Ooi also
complained the Applicant was lazy and that she (the Applicant) would read the newspaper instead of doing work on the
weekend. Mrs Filigoy says when she confronted the Applicant about reading the newspaper the Applicant denied she had read
a newspaper at work. Mrs Filigoy says whenever she told the Applicant to keep personal telephone calls to a minimum the
Applicant did not respond, she would simply stare at her blankly.
39 Mrs Filigoy says she never saw the Applicant arrive at work because she commenced work each day at a time later than the
Applicant. However she spoke to the Applicant on a number of occasions when her husband complained to her (Mrs Filigoy)
that the Applicant was late for work and the Applicant always blamed the traffic and the freeway for being late. Mrs Filigoy
says the Applicant never worked extra time during her lunch hour.
40 In relation to making doctors’ appointments, Mrs Filigoy says she asked the Applicant to make doctors’ appointments on her
days off. She says the Applicant always made appointments first thing in the morning which was the busiest time of the day.
She, however, conceded that the Applicant usually gave her one week’s, or at least a couple of days’ notice when she had a
medical appointment.
41 Mrs Filigoy testified that they made a decision to terminate the Applicant’s employment prior to Mr Ooi leaving the
Respondent’s employment. She says she advertised the Applicant’s position in early May 2002, (through an agency), prior to
the Applicant informing her (Mrs Filigoy) that she was pregnant. However, Mr Ooi twisted his ankle in early May 2002, was
off work for two weeks and did not return to work so a decision was made not to terminate the Applicant until 5 June 2002.
Legal Issues
42 The question to be determined by the Commission is whether the legal right of the Respondent to dismiss the Applicant has
been exercised harshly or oppressively against the employee, so as to amount to an abuse of that right (Ronald David Miles,
Norma Shirley Miles and Lee Gavin Miles and Rose & Crown Hiring Service trading as The Undercliffe Nursing Home v The
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG
385 at 386).
43 Mr Pilgrim on behalf of the Respondent contends that the onus of proof that the Applicant was harshly, oppressively or
unfairly dismissed lies upon the Applicant as the Applicant’s employment was terminated by the payment of pay in lieu of
notice by the Respondent. In support of its submissions the Respondent relies upon the decision of the Full Bench in Newmont
Australia Ltd v Australian Workers’ Union, West Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677. In
that case the Full Bench of the Commission observed that where an employee’s employment was terminated by summary
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dismissal there is an obligation upon the employer to show on balance that misconduct had in fact occurred. The Respondent
contends that in this case the Applicant was not dismissed for misconduct but for poor performance so the nature of the
termination was not summary. In The Federated Miscellaneous Workers’ Union of Australia, WA Branch v Cat Welfare
Society Incorporated (1991) 71 WAIG 2014 at 2019 Sharkey P and Gregor C observed—
“It seems to us that whether a dismissal has occurred in circumstances where pay in lieu of notice is made, that the
question is one of mixed fact and law as to whether what occurred was a summary dismissal or not.
One consideration is that it depends whether such payment is permissible. That in turn depends on the contract and its
construction (see Macken J J, McCarry G and Sappideen C “The Law of Employment”, 3rd Edition, pages 170-172). In
some industries, also, it might be said to be a custom. If then, a payment in lieu of notice were not provided for in the
contract, then proper notice has to be given or there is a summary dismissal. The same would apply if there were no
custom or usage.
It follows that a summary dismissal, as a matter of fact and law, cannot be altered in its nature by payment in lieu of
notice.”
More recently in Sanders v Snell [1998] HCA 64 at [16]; (1998) 196 CLR 329 at 337 Gleeson CJ, Gaudron, Kirby and Hayne
JJ held that where there is no condition in a contact of employment for payment in lieu of notice, the employer is in breach of
the contract if the employer does not give the employee requisite notice of termination. In that case there was a written contract
of employment which specified a period of notice to be given.
Where an employee is dismissed summarily the onus is on the Applicant to demonstrate the dismissal was not fair on the
balance of probabilities. However, there is an evidential onus upon the employer to prove that the summary dismissal is
justified (Newmont Australia Ltd v The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers
(1988) 68 WAIG 677 at 679).
The Applicant was paid pay in lieu of notice on termination even though there was no evidence that her contract of
employment allowed for or provided for payment in lieu of notice. It is clear however, that the Applicant’s termination was
sudden and unexpected. It is my view that the Applicant was summarily terminated and the onus of proving the circumstances
justifying the termination rests upon the Respondent. Even if I am wrong in relation to this issue, it is my view for the reasons
set out below that the Applicant would satisfy the requisite onus that she was unfairly dismissed.
In Ishmael v Turk Ellis Pty Ltd of Elverston Nominees (1990) 70 WAIG 3532, Mrs Ishmael was dismissed from her position as
computer operator on grounds that she would not consistently follow instructions. Consequently, the employer found her work
to be of an unsatisfactory standard. The Commission found that the manner of dismissal was an error of judgment and
conceded as such by the employer. The Commission at first instance however, dismissed the Applicant’s claim. The Full
Bench found the Commission at first instance erred in not finding that the termination was unfair. At page 3533 the Full Bench
observed—
“The question of competence is tested in matters of unfair dismissal in the following manner.
Generally, there is no finding of unfair dismissal when the termination has been due to incompetence or unsatisfactory
performance.
The Industrial Appeal Court considered this matter in Industrial Inspector of OIR v Holliday 66 WAIG 477. In that case
Olney J set out a number of considerations:(1) Incompetence of an employee may be sufficient justification for the exercise of the right of summary
dismissal.
(2) This will arise where there has been an express or implied representation by the employee that he was
competent to fulfil the job and has been shown to be incompetent.
(3) A right of summary dismissal for inefficiency arises if an employee who possesses a particular skill fails
or neglects to exercise that skill.
(4) If there is no general or particular representation as to ability or skill the workman undertakes no
responsibility.
(5) His Honour also said at page 479:It is wholly unreasonable and lacking in logic that conduct which does not disentitle an employee to
the normal period of notice or payment in lieu of notice upon termination of his services might
nevertheless prevent him from becoming entitled to a pro rata annual leave payment.
The Commission has usually modified the strict right of an employer to dismiss for incompetence by requiring that some
warning be given to the employee that his or her work is not satisfactory before terminating the employment (see Margio
v Fremantle Arts Centre Press 70 WAIG 2559).”
Further, at 3535 in Ishmael v Turk Ellis the Full Bench held—
“In terms of incompetence, the employer is entitled to dismiss an employee if there was an express or implied
representation by the employee of competence to fulfil a job, and secondly, actual incompetence [see PIEU v Jackson and
O’Sullivan Pty Ltd (1957) 1 FLR 175].
The Commission at first instance, having found that each was a truthful witness, thus found the onus on the applicant not
discharged.
The evidence really was, summarised, that Mrs Ishmael was not competent and failed to effect the necessary back-ups and
other difficulties.
It was Mrs Ishmael’s evidence that she was competent. The law would appear to be that if an employee is dismissed
without notice, but with money in lieu, what he/she received is, as a matter of law, damages for breach of contract.”
In Margio v Fremantle Arts Centre Press (1990) 70 WAIG 2559 (“Margio”), the Commission at first instance found that the
appellant was assessed as not meeting the required level of performance over a lengthy period of time and concluded that it
was not unreasonable for management to conclude that it would terminate the services of the appellant. The Full Bench found
that the Commission at first instance gave no, or insufficient, weight in relation to a number of issues including volume of
work, staffing and to the inadequacy of the warning. Accordingly the Full Bench in Margio held there was a wrongful
termination of contract as there was inadequate evidence of incompetence and there was insufficient warning given to the
appellant. In particular, there was no adequate warning or opportunity for the appellant to improve his work if improvement
were needed or justified. The decision in Margio was re-affirmed recently by the Full Bench of this Commission in DVG
Morley City Hyundai v Fabbri [2002] WAIRC 07057 on 21 November 2002. In that case the Respondent employee had been
demoted on two occasions whilst employed by the appellant. The appellant claimed that the Commission at first instance erred
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by not finding that the Respondent was dismissed for non-performance. In the reasons for decision by Sharkey P with whom
Wood C agreed, the President held at [97-100]—
“Nonetheless, I also want to make it clear that I do not consider it to be only procedurally unfair if an employee is
dismissed without reprimand or warning that his position is in jeopardy, or without being given the chance to remedy
defects in her or his performance.
There was clear evidence in defining that he was dismissed in this manner (see paragraph 54-55). There may well be
exceptions to this requirement in relation to a particularly serious matter (but this is not one of them).
The failure to give such warnings or reprimands or an opportunity to improve a performance amounts in my opinion to
substantive unfairness. In this case the failure, which the Commissioner found, amounted to both procedural and
substantive unfairness.
It was manifestly unfair that an employee who had received no reprimand, no chance to improve his performance, no
written warning, no other warning and no indication that he was to be dismissed if he did not improve was dismissed.”
Credibility
48 I did not find Mr Ooi to be a credible witness. I prefer the evidence given by Mr and Mrs Filigoy to the evidence given by the
Applicant and Mr Ooi where their evidence departs. Mr Ooi in his evidence in chief testified that he had never made any
complaints about the Applicant’s performance, nor had he heard any person complain about her performance. However, when
he was cross-examined in relation to this issue Mr Ooi plainly departed from his evidence in chief. I am satisfied that a
complaint was made by Mr Ooi about the Applicant making and receiving too many personal telephone calls on the weekend
and reading the newspaper when there was work to be done. Although the Respondent maintains that the Applicant failed to
check other amounts of damage which had not been charged to clients.
49 I do not accept the Applicant’s contention that she was not given any sales training. Having seen the Applicant give evidence it
is apparent from her demeanour that she is a very quiet person who would not project an outgoing personality that may be
helpful in becoming a highly successful sales person.
50 It is apparent from the evidence that Mr Filigoy never at any time informed the Applicant that her level of sales was below that
of other members of staff.
51 Mr Filigoy gave no evidence about the Applicant’s failure to use quote sheets. The only matter he raised was that the Applicant
did some work on the computer on the design of the quote sheet but that Mrs Filigoy had to take the task over.
Applicant’s Sales Performance
52 The sales figures do not support the contention that everyone employed in the Respondent’s business achieved a high level of
sales except the Applicant by the beginning of January 2002, or at any time whilst the Applicant was employed.
53 The sales records show that between 31 December 2001 and 31 January 2002 the Applicant rented 14 vehicles for a total of
61 days. The person she job shared with at that particular point in time, Simon, rented 24 vehicles for a total of 68 days. On
31 December 2001 to 31 January 2002 Mr Ooi (who worked full-time), rented 19 vehicles for a total of 84 days. During that
period Mr Filigoy rented 47 vehicles for 368.5 days and Mrs Filigoy rented 4 vehicles for nine days.
54 Between 1 February 2002 to 28 February 2002 the Applicant rented 19 vehicles for 68 days and in the same period Simon
rented five vehicles for 44 days. Simon’s employment was terminated on grounds of insufficient sales sometime in February
2002. During that period, Mr Filigoy rented 36 vehicles for 242 days. Mrs Filigoy rented 16 vehicles for 70 days and Mr Ooi
rented 19 vehicles for 119 days.
55 The sales records for the period 1 March 2002 to 31 March 2002 show the Applicant rented 14 vehicles for 37 days, Mr
Woodhouse rented 33 vehicles for 176.5 days, Mr Ooi rented 30 vehicles for 123.5 days, Mrs Filigoy rented 14 vehicles for
75 days and Mr Filigoy rented 39 vehicles for 180.5 days.
56 In April 2002 the sales figures record that from 1 April 2002 to 30 April 2002 the Applicant rented 13 vehicles for 46.5 days,
Mr Woodhouse rented 30 vehicles for 166.5 days, Mr Ooi rented 23 vehicles for 76.5 days, Mrs Filigoy rented 9 vehicles for
32 days and Mr Filigoy rented 33 vehicles for 213.5 days.
57 From 1 May 2002 until 31 May 2002 the Applicant rented 11 vehicles for 71.5 days, Mr Woodhouse rented 20 vehicles for
101.5 days, Mr Ooi rented 3 vehicles for 8 days, Mr Filigoy rented 22 vehicles for 99 days and Mrs Filigoy rented 9 vehicles
for 42 days.
58 Clearly the figures show that Mr Ooi’s sales levels were no better than the Applicant’s, yet there was no evidence that his
employment was terminated on grounds of poor sales performance. I do not agree that these figures show the Applicant’s sales
performance was poor. Further it is common ground that in the later part of her employment she spent an increased period of
time picking up and delivering vehicles. In any event the Applicant never held herself out to be an experienced salesperson.
Other Employment Issues
59 There was no evidence that the Applicant’s failure to occasionally use quote sheets was inappropriate. I accept from time to
time that when the Applicant was preparing wages or inputting accounts data, it was reasonable for her to be the last person in
the office to answer a ringing telephone. Further I do not accept that it was inappropriate for the Applicant to take time off
work to attend medical appointments for herself and her daughter. Clearly employers are required to accept that on some
occasions family responsibilities require time away from work.
60 I do however accept that the Applicant was habitually late for work, that she received and made an excessive amount of
personal telephone calls and read the newspaper on weekends when she should have been attending to her work. Mr Filigoy
says that the Applicant made up time at lunch time. At no time did the Respondent warn the Applicant that her employment
may be terminated if she did not address these issues. Whilst the Applicant concedes that she failed to check the Starwagon for
damage when the vehicle was returned, it is clear from the evidence that the Respondent did not terminate the Applicant’s
employment because of this incident. In any event, I am satisfied that the Applicant did not fail to make appropriate checks for
damage on any other occasions. Clearly Mr and Mrs Filigoy made up their minds to terminate the Applicant’s employment
about six weeks before they did so. It is my view they could have warned the Applicant that she had six weeks to improve
otherwise she would be terminated. In particular, she could have been given an opportunity to adequately address her
timeliness, reading newspapers and the unacceptable level of personal telephone calls.
61 In all the circumstances I am satisfied that the Applicant was unfairly dismissed. Clearly re-instatement is not practicable. I am
satisfied that the Applicant has attempted to mitigate her loss and I will make an order that the Respondent pay the Applicant
$4,950 as compensation.
_________
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2003 WAIRC 07602
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CHERYL JOHNSON, APPLICANT
v.
MILLSWAN HOLDINGS PTY LTD (ACN 063 694 299) T/A DRIVEWEST CAR RENTALS,
RESPONDENT
CORAM
COMMISSIONER J H SMITH
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO.
APPLICATION 1076 OF 2002
CITATION NO.
2003 WAIRC 07602
_________________________________________________________________________________________________________
Result
Applicant unfairly dismissed. Respondent ordered to pay the Applicant $4,950 compensation.
Representation
Applicant
Mr T Crossley-Solomon (as agent)
Respondent
Mr L Pilgrim (as agent)
_________________________________________________________________________________________________________
Order
HAVING heard Mr Crossley-Solomon on behalf of the Applicant and Mr Pilgrim on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby—
(1) DECLARES that the Applicant was unfairly dismissed by the Respondent; and
(2) ORDERS that the Respondent pay the Applicant $4,950 within seven days of the date of this Order.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07581
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JOHN LEESON, APPLICANT
v.
CLASSIC FB HOLDINGS PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 3 FEBRUARY 2003
FILE NO.
APPLICATION 701 OF 2002
CITATION NO.
2003 WAIRC 07581
_________________________________________________________________________________________________________
Result
Unfairly dismissed/compensation awarded
Representation
Applicant
Mr C. Fayle appeared on behalf of the Applicant
Respondent
Ms S. Dry appeared on behalf of the Respondent
_________________________________________________________________________________________________________
1

2

3

4

Reasons for Decision
John Leeson (the Applicant) applied to the Commission for orders pursuant to s.23A of the Industrial Relations Act, 1979 (the
Act) on 24th April 2002. He claimed he had been unfairly dismissed from employment with Classic FB Holdings Pty Ltd (the
Respondent) from the position of print machinist operating a Heidelberg SM52P printing machine on 24th April 2002. In
essence he says that the unfairness arises because he had been promised training on the machine and never received it.
Incorrect chemicals affected the print quality and caused inconsistent colour production which he advised to the Respondent.
He claims he used his own initiative to provide remedies in conjunction with representatives of the machine vendor and the
chemical supplier. His suggestion to install a reverse osmosis filtration system was ignored. At least a week before his
dismissal he advised the Respondent that the chemical problem was fixed, however in any event the ultimate quality control
was not within his remit. There had been no discussions about the so called deficiencies or warnings to him about his work.
At the commencement of proceedings the parties agreed that the correct title of the Respondent is Classic FB Holdings Pty Ltd
and the Commission allowed that amendment to be made. The Applicant says he was employed originally on a casual basis
and was provided with a copy of the Respondent’s policy and human resources manual (Exhibit F4) which refers to a
probationary period of three months. It came to pass that the Applicant was offered fulltime employment on 18th February
2002 soon after which he encountered problems with the chemicals used in the printing machine operated by him. He claims
he was dismissed without warning.
The Applicant gave evidence that although he had extensive experience in the printing industry he had not made active use of
his trade skills for some time immediately before employment with the Respondent. He produced examples of his academic
record (Exhibit F2). He was employed with the Respondent following an interview with the Production Manager, then Mr
Bresland in January 2002. He received a letter of engagement on 22nd January 2002 (Exhibit F3) which he acknowledged by
signature. At the same time he received a policy manual which he read.
The Applicant says that in due course he was offered permanent employment but he was never told in the subsequent
engagement that he was on probation. The Applicant denies that at that time he received a letter which reduced the probation
period as a result of the three weeks casual service (Exhibit D1). He says around that time he received a letter differently
worded but he did not retain a copy.
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The Applicant said that in the middle of February 2002 he was experiencing problems with colour fluctuations and misting
over the plates on the machine. The Applicant approached his then supervisor, Mr Glen Buckley, who had replaced
Mr Bresland who had by that time left. Prior to his departure Mr Bresland had declined to give the Applicant assistance or
technical guidance because he was at odds with the Respondent and had decided to leave.
After the Applicant had approached Mr Buckley the vendor of the printing machine was asked to send a technician to inspect it
for defects. The technician made the inspection in conjunction with the Applicant and they discovered problems relating to
glazing of the rollers. According to the Applicant glazing occurs through constant exposure to various chemicals and
sometimes has to be stripped to keep the printing at maximum quality.
The technician having decided the rollers were badly glazed removed and treated them with chemicals to leech out long term
glaze. This chemical was not available in the Respondent’s stores and had to be bought in. While initially successful after a
short period the problem resurfaced and the Applicant discovered that a solution used was not specifically designed for the
type of plate chemistry on the machine. During his evidence he gave a technical explanation of the chemistry of the process
which need not be recited for the purpose of these Reasons. Suffice to say that the Applicant discovered the wrong chemical
had been used.
Ultimately the Applicant says that he resolved the problem by cleaning out filters, resetting that part of the machine to
specification, mixing the correct chemicals as per the plate manufacturer’s instructions and recommissioning the machine.
Thereafter there were no further problems.
The Applicant claims that at all times he checked the job at the press and then it was passed to the next department.
There was considerable evidence given about the standard of printing on test sheets. Examples appear in Exhibits F5, F6 and
Exhibit A. This last Exhibit was introduced by the Commission. It had been filed as part of the Respondent’s Answer.
The Applicant identified that the sheets contained a different amount of colour. I will say more about the sheets later in these
Reasons. The Commission was told by the Applicant that some weeks after solving the printing problem he noticed an
advertisement in the newspaper for a printing machinist. He asked the Operations Manager, Mr Buckley, why the
advertisement was placed because the Applicant was of the opinion that the position advertised was that occupied by him. He
was told that was incorrect, what the Respondent wanted was to get some more colour experience in the production area. The
Applicant noticed that he was not offered overtime on a Saturday and an apprentice was brought in to do the work. This was a
few days before his dismissal.
On the day of his dismissal the Applicant completed the day’s program including overtime. He was told he was to see the
Operations Manager who dismissed him. He asked for an explanation and was told that the production quality was not up to
standard. The Applicant asserts that at no time had the quality of his workmanship been raised as an issue with him, nor had he
been warned that his position was in jeopardy because of performance. The Applicant raised his objections to the termination
with Mr Buckley and was told that it did not matter what he thought because Mr Yovich, the Respondent’s Principal, wanted
the Applicant removed.
The Applicant gave evidence about earnings subsequent to leaving employment of the Respondent and about his efforts to
obtain work (see Exhibit F7 – Statement of earnings). The Applicant told the Commission he now receives a rate where the
payment is $50.00 per week less on the base rate than he would have earned if he had stayed with the Respondent.
The Commission received evidence on behalf of the Respondent from Sasha Nicole Dry who is the Respondent’s Manager.
Her evidence can be fairly encapsulated by saying that the Respondent asserts that the Applicant was told on 18th February
2002 that he would be required to serve a probationary period until 26th April 2002 in order that the Respondent could assess
his capabilities. During the period he received operational instructions from the printing machine’s vendor, Heidleberg. He was
made fully aware he had telephone support available from Heidleberg. Notwithstanding he produced printing of poor standard
that was unacceptable and blamed the poor quality on the machine’s chemistry. It is asserted by the Respondent that
Heidleberg confirmed that the machine was in perfect order and had been reset to specifications. After the Applicant departed
there were no further problems with the chemistry and the machine has generated work of high standard. The Applicant was
warned verbally on several occasions that he must be accountable for the quality of printing produced and that strict checking
procedures had to be complied with, however he did not do so and continued to produce work of poor standard. The reprinting
of jobs was very costly and put the business under financial pressure. The Applicant was warned after a client returned a job.
Due to continuing poor performance, there was no alternative but to terminate his employment.
It is fair to say in relation to the evidence given by Ms Dry that she had no direct knowledge of the Applicant’s work, not being
his supervisor. Mr Buckley was not called to give evidence. What Ms Dry was able to tell the Commission was that she typed a
letter of engagement from Mr Buckley to the Applicant on 18th April 2002 which referred to his probation period ending on
26th April 2002. She says she had Mr Buckley sign it, she sealed it and gave it to the Applicant. She identified Exhibit D1 as
that letter.
She only knew of the problems about the Applicant through Mr Buckley. She was not present at any of the conversations and
does not know what was said. She produced to the Commission documents that she claimed were records of the warnings
(Exhibits D3 and D4) given to the Applicant. These documents became controversial for reasons I will explore later in these
Reasons for Decision. Both of the letters were said to be created by Mr Buckley. It was also suggested that the document of
11th April 2002 (Exhibit D4) mentions that a warning was given in conjunction with Mr Brad Yovich, who was present during
the hearing. The Respondent was given the opportunity to call Mr Yovich to verify the document but he declined to give
evidence on oath.
Ms Dry said that she had frequently commented to Mr Buckley, who was responsible for productivity of the production room,
that the Applicant was not producing work to a reliable standard or at a reasonable rate, which was causing loss of stock.
Ultimately according to Ms Dry the Respondent lost customers. The Applicant also worked excessive and unnecessary
overtime. He received two warnings, he was paid in lieu of notice and the Respondent believed that it had done nothing wrong
in the dismissal.
There was considerable discussion between the Commission and Ms Dry about the veracity of the exhibits which had been
produced before the Commission. Of particular interest was the extent of the difference in print quality of exhibits which were
said to represent the work of the Applicant.
During proceedings Ms Dry asked that the matter be adjourned in order that the Respondent might locate Mr Buckley and
organise legal representation in view of an allegation by Mr Fayle of fabrication of evidence. Mr Fayle opposed the application
submitting that the matter had been on foot for at least eight months and the Respondent had ample opportunity to gain advice
and appoint legal representation. The Applicant was concerned that the matter, if adjourned, would be subject to considerable
delay which would be prejudicial to the Applicant. Sufficient leeway had been given to the Respondent. On the balance of
convenience the matter should be heard.
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The Commission declined to adjourn the matter. The justice of the matter being that it ought be disposed of. The Respondent
was not an innocent abroad; it is an established business in the commercial world and understands that all of its work is
conducted in a legal framework. Part of that framework is the industrial laws of the State. Rights are created under those laws
for a person to make an application under s.29 of the Act to seek a remedy for an alleged unfair dismissal.
The Commission observed that it would not refuse to list matters because one party or other first opts not to have legal
representation then changes its mind. It is assumed that such a party make sensible commercial decisions about what they need
to do concerning representation to deal with the case. The Respondent had more than adequate opportunity to put everything
that needed to be put in its defence. The Commission gave more assistance to Ms Dry than is usual, some might say more than
should have been given. The upshot was the Respondent had an adequate opportunity to ventilate its side of the case. That Mr
Fayle rejects the evidence as being potentially fabricated is something he might say whether the Respondent was represented
or not. That he says it does not mean it is true. That he says it does not mean that the Commission would accept that what he
says is true but he is entitled to say it and, presumably, would say so regardless of the level of representation.
The Commission drew the attention of Ms Dry to Exhibit D4 a document the Respondent sought to rely on created by Mr
Buckley which refers to a warning being given in conjunction with Mr Yovich, who was present in the court. The writing was
provable by someone who was present at the hearing and evidence from Mr Yovich might have gone some way to dispose of
the allegation of fabrication if the Respondent wanted to do so.
While at the time the Commission did not draw any adverse conclusion from the fact that Mr Yovich did not want to give
evidence, it did observe that the value that it placed on the document was diminished. Ultimately the Commission declined to
grant the adjournment. Mr Fayle then cross examined Ms Dry. It is not necessary for the purposes of these Reasons for
Decision to summarise that cross examination I will refer to it during my analysis.
The Commission is to make findings on the credibility of witnesses. The Applicant appeared, his evidence was cogent and
logical, there was no inconsistency, there is no reason why the Commission should not accept his evidence as being credible
and truthful.
The only evidence on behalf of the Respondent was called from the Manager, Sasha Dry. Ms Dry laboured under the difficulty
of not having first hand knowledge of the dealings between Mr Buckley and the Applicant. The documentary evidence that she
produced in lieu of her first hand knowledge was of extremely poor quality. Exhibits D3 and D4 are very important in the
disposition of this case. They are said by Ms Dry to be the creations of Mr Buckley on two different dates, the 2nd and 11th
April 2002. They purport to be warnings given to the Applicant. However the document dated 11th April 2002 although written
in a different colour ink to that of 2nd April 2002 has the potential of being created on the same day. The date 11th April 2002 is
clearly visible on the document headed 2nd April 2002. There is cause for the Commission to conclude that those documents
are grossly unreliable to the extent that they should not be accepted at all.
Other documentary evidence from the Applicant is of a similar nature. In the Answer to the Application filed in the
Commission on 17th May 2002, there is an example of a printed sheet produced by the Applicant (Exhibit A). There are two
other copies of that same sheet in Exhibits F5 and F6 each of them are of a different standard to the extent that Exhibit F6 is
substantially different. It is open for the Commission to conclude that these were sheets of a test run when the ink saturation
was being adjusted to final quality. Exhibit A which was filed by the Respondent with its Answer is inferior compared to other
sheets from the same production run. It is open to find that the sheet with the Answer was presented to prejudice a proper view
of the Applicant’s performance to the Commission.
For all of these reasons the Commission has decided that the evidence presented by the Respondent should be viewed with
extreme caution and where it differs from that produced by the Applicant, the Applicant’s evidence should be favoured. Finally
in respect of the evidence the Commission draws an adverse conclusion by the failure of Mr Yovich to give evidence about the
document Exhibit D4 which mentions that a warning was given in conjunction with him. He was offered the opportunity to
give evidence on oath; he declined it, when it was within his power to give truthful evidence which may have gone to
establishing the truth or not of Exhibit D4. Because he declined to give evidence when the opportunity was clearly offered to
him it follows that an adverse conclusion ought to be drawn about that failure.
The Commission is required to decide matters before it on the basis of the balance of probabilities; it has to ensure that a fair
go has been given to both sides (Undercliffe Nursing Home v Federated Miscellaneous Workers Union (1985) 65 WAIG 385).
In ensuring a fair go has occurred it is to keep in mind that the employer has a right to hire and fire and that right will be only
be interfered with if it has been abused.
The Commission has accepted the Applicant’s version of events, I think it more likely than not that the Applicant was engaged
in January 2002 and on the best evidence available there was a probationary period that ran from three months from 2nd
January 2002. If that is the case, and the Commission rejects that the contention of the Respondent that the Applicant received
the letter of appointment dated 18th February 2002, then the probationary period finished prior to the Applicant’s dismissal. It
is therefore not open to the Respondent to rely upon the so called probationary period as a reason to bring the Applicant’s
position to an end.
I find the Applicant had been out of the industry for some time when he applied for a job with the Respondent. The Applicant
through his evidence displayed sound technical knowledge of the operations and chemistry of the printing machine. It is more
likely than not his diagnosis of its problems were correct. The Respondent says that the vendor Heidelberg gave the machine a
complete bill of health and the Applicant’s complaints about it were wrong. However that assertion is demolished by Exhibit
F8 which is an invoice from Heidelberg which supports the Applicant’s contentions that the rollers needed reglazing, that it
was necessary to apply rollo paste to assure effective deglazing and that the technician assisted the operator in re-installing the
rollers and resetting the machine to specification.
The Applicant’s contentions about the difficulties with the machine are borne out by that invoice. The Commission should
conclude that his assertions about the difficulties with quality are correct, he identified them and made every effort to resolve
them. He was hindered in that process by the Respondent providing incorrect chemicals but ultimately the problems were
resolved and the machine started to produce appropriate quality product.
The claims by the Respondent that the Applicant was warned about his performance have not been proved. The letters said to
be produced by Mr Buckley were more likely than not manufactured for the purpose of this hearing and no weight should be
given to them. Similarly no weight should be given to the samples of the print quality of the machine which were produced by
the Respondent.
For reasons which are not clear from the evidence the Respondent decided that it would replace the Applicant. It did not tell
him that it was going to do so instead it advertised for a replacement while his contract of service was existing. It fully
intended to dismiss him once it had appointed a replacement. As soon as a replacement came available that is exactly what
happened. The Respondent’s conduct was entirely premeditated. The Applicant was in effect dismissed in a somewhat
summary fashion even though he was ultimately given some money as a payment in lieu of notice.
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This dismissal was clearly unfair on the test to be applied and orders will issue accordingly.
The evidence is the Applicant has obtained another job. It is not practicable for him to leave that employer and for that reason
Mr Fayle submits that reinstatement is not an option.
36 The Commission accepts that submission and will therefore fix compensation. The rules for the assessment of compensation
have been established in Boganovich v Bayside Western Australia Pty Ltd (1999) (79 WAIG 8) and Gilmore -v- Cecil Bros.
(1996) 76 WAIG 4434. His Honour the President has set out the rules to be applied. Essentially an applicant who successfully
prosecutes an unfair dismissal claim is to be placed in the position that he would have been if the unfair dismissal had not
occurred. According to the evidence the Applicant was dismissed on 24th April 2002, he searched for work but was unable to
find it and decided that he would work as a courier driver using his own vehicle. Exhibit F7 sets out the earnings and the costs
associated with that work. Less his expenses he earned $1,321.57. While employed with the Respondent the Applicant had
been working on the basis of $32,000.00 per year as a base payment.
37 In July 2002 he obtained a position which earns him a rate which is $50.00 per week less than the amount of money he earned
with the Respondent and that loss is ongoing.
38 The Applicant was unemployed but looking for work between the date of dismissal and the time he was able to establish his
courier business on 31st May 2002. He then worked the courier business until 5th July 2002. In that time if he had been
employed by the Respondent he would have earned $8,000.00. Less $1,320.00 earnings from the courier business he incurred a
loss over that period of $6,680 thereafter his ongoing loss is $50.00 per week. The Applicant shows no signs of being able to
obtain work in the industry and the Commission assesses that loss for the purposes of compensation to continue for a year. The
total loss therefore is $6,680.00 plus $2,600.00 which is $9,280.00. The Commission too is required to assess whether there
has been injury, in this case it is the Applicant’s contention that as a result of the dismissal he has been unable to obtain work
in his calling and this may well be because of the affect of the unfair termination. In those circumstances he should be awarded
$1,000.00 for injury. The total compensation therefore to be awarded by the Commission in this case is $10,280.00. Orders
will issue that the Applicant was unfairly dismissed, that reinstatement is unavailing and that the Respondent pay the Applicant
the sum of $10,280.00 subject to any taxation assessed by the Commissioner of Taxation under the Income Tax Assessment
Act 1936 and actually paid.
_________
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2003 WAIRC 07641
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JOHN LEESON, APPLICANT
v.
CLASSIC FB HOLDINGS PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
THURSDAY, 6 FEBRUARY 2003
FILE NO.
APPLICATION 701 OF 2002
CITATION NO.
2003 WAIRC 07641
_________________________________________________________________________________________________________
Result
Unfairly dismissed/compensation awarded
_________________________________________________________________________________________________________
Order
HAVING heard Mr C. Fayle on behalf of the Applicant and Ms S. Dry on behalf of the Respondent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
1.
THAT the Applicant was unfairly dismissed and reinstatement is unavailing.
2.
THAT the Respondent pay the Applicant the sum of $10,280.00 subject to any taxation assessed by the
Commissioner of Taxation under the Income Tax Assessment Act 1936 and actually paid.
(Sgd.) J. F. GREGOR,
Commissioner.

[L.S.]
____________________

2003 WAIRC 07363
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
LOUISE MCDADE, APPLICANT
v.
PACEWAY MITSUBISHI, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE OF ORDER
TUESDAY, 14 JANUARY 2003
FILE NO.
APPLICATION 1649 OF 2002
CITATION NO.
2003 WAIRC 07363
_________________________________________________________________________________________________________
Result
Claim of unfair dismissal granted.
Representation
Applicant
Mr S McDade as agent
Respondent
Mr R Mehan
_________________________________________________________________________________________________________
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Reasons for Decision (Given Extemporaneously)
Mrs McDade was employed on three months’ probation. She was dismissed some two months into that probationary period.
The letter from the respondent shows that the reason for the dismissal was the respondent feeling that Mrs McDade’s overall
sales development had not been to the respondent’s required levels and its feelings that even with further sales training the
required level would not be attained. Mrs McDade claims that her dismissal was unfair because she says she was performing to
what she believed was the required level. She in fact sold sufficient vehicles to earn $1500 commission and therefore not live
only on her retainer as she had been asked at her interview.
It is agreed that during her employment Mrs McDade did not receive any kind of feedback or warning that her employment
2
was not viewed positively or that Paceway Mitsubishi might not be satisfied with her work. The assessment regarding her
employment was made by management at internal meetings and it is agreed that Mrs McDade would not have known of the
assessment being made about her.
The issue between the parties turns upon the purpose of probationary employment. The employer retains the right to see
3
whether or not it wishes to retain the employee in employment. The employer is entitled to consider the employee as if at first
interview because probation is an extension of the hiring process. It is a period of learning and a time of assessment. It is also a
period of teaching, training and counselling. The law as set down by the Full Bench of this Commission in a case called
Hutchinson v Cable Sands (1999) 79 WAIG 951 at 953 and repeated in later cases (East Kimberley Aboriginal Medical Service
v Australian Nursing Federation (2000) 80 WAIG 3155; East v Picton Press Pty Ltd (2001) 81 WAIG 1367 at 1369) is that an
employee on probation can expect to be counselled and informed that he or she is not meeting the required standards of
performance or be given reasonable training in this respect and can be warned of possible consequences of a failure to
improve. On the evidence in this case Mrs McDade was not given targets, budgets or levels of competent performance to meet
and she would not have known how she was performing relevant to any set target.
In this case, also I note that the contract that was signed by Mrs McDade expressly states that immediate termination within the
4
probationary period can be effected by either party without recourse to the other provided the termination was done in writing.
I am therefore satisfied that Paceway Mitsubishi had the legal right to dismiss Mrs McDade during the course of her
probationary employment. The issue becomes whether or not it was fair for the respondent to dismiss Mrs McDade during the
course of her probationary employment.
In this matter the reasons for her dismissal are not entirely clear. One reason, apparently, is management’s belief that Mrs
5
McDade was not able to make quick decisions. Mr McDade, on her behalf, refutes that by pointing to the 14 or perhaps
13 sales which she made during her employment. There are, apparently, other reasons which are unstated. On the evidence I
cannot be sure what the reasons are for management’s decision. Only one reason was referred to and although reference is
made to failure to make a quick decision I can only guess what the circumstances are which led to that conclusion. I should not
have to guess. Even though the employee is on probation this does not permit an employee to be dismissed for a reason that is
arbitrary or capricious and given that Paceway Mitsubishi has not been able to call any evidence to establish what the issues
were which led to its conclusions, I am unable to assess whether management’s decision had any reasonable basis in fact.
Paceway Mitsubishi itself chose not to call any evidence to explain its reasons. Had it done so I may well have been able to
conclude differently.
On the evidence, therefore, I have the evidence of Mrs McDade that she performed well and made sales greater than she
6
believed was anticipated by management (that being a reference to being asked whether she could exist on mere retainer). She
was in all other respects punctual and believed that her work was satisfactory. On the evidence I have no reason to doubt her
and in the absence of the respondent establishing its reasons I can be led only to the conclusion that while Mrs McDade’s
dismissal was lawful and in the terms of her contract it was unfair to her. I have no evidence from the company to find
otherwise. Had the company put its reasons to her at the time to allow her to understand its reasons or, if it had established
those reasons here, I would have found differently.
Under the Industrial Relations Act 1979 I am required to decide whether or not Mrs McDade should be reinstated. In that
7
regard I note that not only does the company oppose reinstatement but Mrs McDade does not seek reinstatement. I find that
reinstatement would be impracticable. I also find that re-employment of Mrs McDade in any other capacity would be
impracticable. I turn then to consider whether the Commission should make any order regarding compensation for any loss or
injury suffered by Mrs McDade. In relation to injury, that part of Mrs McDade’s claim is not pursued and I no longer consider
it.
In relation to the loss suffered by Mrs McDade, the fact remains that Mrs McDade was on probation and any loss that she
8
suffered must be affected by any assessment as to whether or not she is likely to have survived the probationary period. But in
any event, although I cannot conclude with any confidence that Mrs McDade would have been offered permanent employment
past the probationary period, on the evidence before me Mrs McDade’s period of probationary employment would have lasted
until the 1st October 2002 and on her evidence she found alternative employment on the 26th September 2002. Mrs McDade’s
loss therefore is the retainer that she would otherwise have earned between the date of dismissal, less one week because one
week’s retainer was paid in lieu of notice, and the commencement of her new employment on the 26th September 2002.
I am not satisfied from the evidence that Mrs McDade has suffered any on-going loss. As a result of the questions that I asked
9
her and then the questions asked of her by Mr Mehan where Mrs McDade admitted that presently she is earning more, I am not
able with any confidence to assess that Mrs McDade suffered an on-going loss in her new employment.
10 Accordingly, even though Mrs McDade’s dismissal is unfair the loss arising from that is merely the retainer that she would
have earned between one week after the 4th September until the 26th September 2002. In the absence of any records I have not
been able to quantify what that is. However, my intention would be to make the following order, and the order would be that
Paceway Mitsubishi pay Mrs McDade the retainer that she would have earned between the period one week after her dismissal
until the 26th September 2002; that representing the loss arising from her dismissal. That is my decision in the matter and I
obviously need your assistance in working out what that sum is.
11 [After discussion]
Mr McDade and Mr Mehan, if I issue an order that Paceway Mitsubishi pay Louise McDade the sum of $1,000 gross as
compensation for the loss arising from her dismissal within seven days of today’s date – that being the 13th January 2003 –
would either of you wish to say that the text of that is incorrect? There is no difficulty with the sum of money or the seven
days? You may take it then that is the Minute that I will issue and that neither of you wishes to speak to the Minutes and that an
order will issue in final form in the next few days, together with these written Reasons for Decision.
12 Order Accordingly.
_________
1
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2003 WAIRC 07364
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
LOUISE MCDADE, APPLICANT
v.
PACEWAY MITSUBISHI, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE OF ORDER
TUESDAY, 14 JANUARY 2003
FILE NO.
APPLICATION 1649 OF 2002
CITATION NO.
2003 WAIRC 07364
_________________________________________________________________________________________________________
Result
Claim of unfair dismissal granted.
Representation
Applicant
Mr S McDade as agent
Respondent
Mr R Mehan
_________________________________________________________________________________________________________
Order
HAVING heard Mr S McDade on behalf of the Applicant and Mr R Mehan on behalf of the Respondent I, pursuant to the powers
vested in me pursuant to s.23A of the Act, hereby—
(a)
DECLARE that Paceway Mitsubishi unfairly dismissed Louise McDade on 4 September 2002;
(b)
ORDER that Paceway Mitsubishi pay Louise McDade the sum of $1,000 gross within seven days of the
13th January 2003 as compensation for the loss arising from her dismissal.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________

2003 WAIRC 07614
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KEVIN MCEWAN, APPLICANT
v.
AUSTRALASIAN CORRECTIONAL MANAGEMENT PTY LTD (ACN 051 130 600),
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
TUESDAY, 10 DECEMBER 2002
FILE NO/S.
APPLICATION 1469 OF 2002
CITATION NO.
2003 WAIRC 07614
_________________________________________________________________________________________________________
Result
Application dismissed for want of jurisdiction
Representation
Applicant
Mr Z Davidson of counsel
Respondent
Mr D Brajevic of counsel
_________________________________________________________________________________________________________

1.

2.

3.
4.

Reasons for Decision
(Given extemporaneously at the conclusion of the proceedings,
taken from the transcript as edited by the Commission)
The present application is one purportedly referred pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the
Act”), by which the applicant alleges he was unfairly dismissed by the respondent on or about 26 July 2002. The
application was filed on 26 August 2002. The respondent denied the applicant’s allegations and moreover raised as a
preliminary issue the Commission’s jurisdiction to entertain the claim on the basis that the proceedings were commenced
after 1 August 2002, and there was no ability for the Commission to extend time under the Act: Azzalini v Perth Inflight
Catering (2002) 82 WAIG 2992.
Despite the valiant attempts of counsel for the applicant, the Commission is not persuaded that it is within jurisdiction to
consider the acceptance of the present application out of time. I am satisfied on the evidence that the applicant was
dismissed in the sense that his employment was brought to an end and he was “sent away” on 26 July 2002, as I dealt
with that concept in a decision of the Commission as presently constituted in Gallotti v Argyle Diamond Mines Pty Ltd
(2002) 82 WAIG 3011.
I am satisfied on balance and it appears it is common ground that the applicant did not return to the respondent’s premises
after 26 July 2002 save for an attendance to take part in what was described as an “appeal” proceeding, such that the
relationship did not, on any view of the evidence, extend beyond 26 July 2002.
I am therefore satisfied that for the purposes of ss 29(1)(b)(i) and 29(2) of the Act, that the termination of the employment
took place on 26 July 2002. I am not persuaded that the institution of the internal “appeal” process as it was described,
had the effect of altering what was otherwise in my view a clear and manifest summary termination of the contract of
employment which appears on the evidence to me to be having been accepted by the applicant on his own affidavit and
acknowledged by the applicant in terms of his particulars of claim initially filed in this Commission on 26 August 2002.
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Furthermore, in relation to whether or not the contract of employment in some way remained on foot to 2 August 2002, as
a result of this internal “appeal”, I am not persuaded that it did. As to the question of s 29(3) of the Act, the Commission
is not persuaded it should depart from the views it expressed in Azzalini.
In that matter I took the view that the amendments effected by the Labour Relations Reform Act 2002 to repeal the
former s 29(2) of the Act and to enact the new ss 29(2) and s 29(3) were not retrospective in the sense that the datum
point for the termination of the employment is 1 August 2002 and not a date earlier for the purposes of the 28 day time
limit. In that case I cited with approval the decision of the Full Bench in Durham and Westrail (1994) 74 WAIG
1882 referred to by counsel for the respondent, which adopted the same view in relation to the introduction of an earlier
provision dealing with the limitation of 28 days, since repealed.
For all of those reasons, the Commission is not persuaded that it can entertain the applicant’s claim and accordingly the
application will be dismissed for want of jurisdiction.
_________

2003 WAIRC 07615
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KEVIN MCEWAN, APPLICANT
v.
AUSTRALASIAN CORRECTIONAL MANAGEMENT PTY LTD (ACN 051 130 600),
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
TUESDAY, 10 DECEMBER 2002
FILE NO/S.
APPLICATION 1469 OF 2002
CITATION NO.
2003 WAIRC 07615
_________________________________________________________________________________________________________
Result
Application dismissed for want of jurisdiction
Representation
Applicant
Mr Z Davidson of counsel
Respondent
Mr D Brajevic of counsel
_________________________________________________________________________________________________________
Order
HAVING heard Mr Z Davidson of counsel on behalf of the applicant and Mr D Brajevic of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07578
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
TERENCE PAGE, APPLICANT
v.
WSP IMP. & EXP. PTY LTD T/A WORKFORCE SAFETY PRODUCTS, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
FRIDAY, 31 JANUARY 2003
FILE NO.
APPLICATION 728 OF 2002
CITATION NO.
2003 WAIRC 07578
_________________________________________________________________________________________________________
Result
Application dismissed.
Representation
Applicant
Mr A Prentice (of Counsel)
Respondent
Mr D Jones (as Agent)
_________________________________________________________________________________________________________
Reasons for Decision
Terence John Page (“the Applicant”) made an application under s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).
The Applicant claims that he has been harshly, oppressively or unfairly dismissed by WSP Imp. & Exp. Pty Ltd trading as
Workforce Safety Products (“the Respondent”) on 3 April 2002. At the time his employment was terminated, the Applicant
was 58 years of age.
Background
The Respondent imports personal protective equipment including safety shoes, gloves, vests, rain wear and disposable overalls
2
from China. The Respondent commenced trading in April 1997.
Prior to being employed by the Respondent, the Applicant lived in Kalgoorlie. He was employed as a Purchasing Manager
3
with Kalgoorlie Assay Labs from March 1996 until October 1999. Prior to that time the Applicant had been employed for
approximately 4 years as a Sales Consultant with a bovine products company. He had also been employed as a National Sales
1
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Manager for a period of 12 years for Rhone–Poulenc Australia Pty Ltd. Whilst the Applicant was working for Kalgoorlie
Assay Labs the Respondent’s sales agents called upon Kalgoorlie Assay Labs to sell the Respondent’s products. During one of
these visits, one of the Respondent’s salesmen, Mr Steve Gibson, told the Applicant, that he (the Applicant) might be a suitable
person to be employed by the Respondent. About a month later the Applicant was approached by the Respondent’s directors.
He was interviewed by the Respondent’s directors, Mr Miao Tian and Mr Graeme Beeck, on two occasions, over a period of
approximately 12 months.
The Applicant commenced employment with the Respondent on 20 October 1999. The Applicant was initially employed to
4
carry out sales work whereby it was anticipated that if he was successful at sales and marketing, he would lead the sales team
as sales and marketing manager. When the Applicant first commenced work he worked in the store for a couple of weeks.
Shortly after Mr Tian asked the Applicant to conduct a sales meeting. The result of that meeting was that Mr Tian was
extremely impressed with the Applicant’s apparent sales and marketing ability. From that time onwards the Applicant took
over the role of the head of the sales team.
Whilst the Applicant was employed in the Respondent’s business it (the Respondent) employed six persons, including the two
5
working directors. Mr Tian ran the import side of the business. The other director, Mr Beeck, worked on a part-time basis and
looked after credit control. One full-time person was employed as a storeman and the Respondent employed three sales
persons, including the Applicant.
The Applicant’s starting salary was $35,000 per annum. He was also provided with a mobile telephone and a fully maintained
6
motor vehicle. By the time the Applicant’s employment was terminated he had received a number of pay increases and his
salary was $46,000 per annum. It is common ground that during the currency of the Applicant’s employment, the Applicant
was a very successful and competent sales person and his salary had been increased because of his performance. It is also
common ground that during that period as a result of the Applicant’s efforts the Respondent’s turnover increased quite
substantially.
The Applicant’s Evidence
The Applicant says as a result of being offered a position with the Respondent, he relocated himself and his family, including
7
two school-aged children, from Kalgoorlie to Perth. He says when he was interviewed by the Respondent’s directors they
advised him that they were offering him a managerial position. He initially testified that he accepted the terms and conditions
offered to him but the terms and conditions he accepted were not reduced to writing. Although he later testified that he signed a
workplace agreement. However, it does not appear that any agreement was registered as a Workplace Agreement under the
Workplace Agreements Act 1993 and no copy of an agreement was produced by either party in these proceedings. Sometime in
the year 2000, the Applicant says he was offered a second workplace agreement (“the draft workplace agreement”). The
Applicant says he did not sign the draft workplace agreement, because he took issue with the terms of the salary package, in
particular the bonus referred to in the draft workplace agreement. However, he conceded in cross-examination that the job
description attached to that document accurately reflected his duties. Further, he also conceded that the “basic employment
conditions” set out in that document reflected his terms and conditions whilst employed by the Respondent.
The job description set out in the draft workplace agreement provided as follows—
8
“Title:
Marketing & Business Manager
Responsible to—
Company Managing Director and General Manager
Scope:
As the team leader, responsible to build and lead a professional team under the name of the
company, to carry out the company’s business and marketing plans, to achieve the company’s
planned growth and profitability.
Key performance areas—
1.
To submit a business plan of company development for next three years.
2.
According to the plan, to initiate a marketing plan.
3.
Based on the marketing plan, set up achievable sales targets for each period.
4.
To lead the team to achieve the planned targets.
5.
To manage the company day to day operation.
6.
Responsible for the staff management and summit proposals on employment matter.
7.
To provide a periodical reports (sic) on staff performance for company bonus scheme.
8.
To provide a monthly inventory report with suggests (sic) on stock clearance and re-stocking requirements.
9.
To provide a quarterly major marketing and sales report for accessing the company position and evaluating the
business and marketing plans.
10. To cooperate the credit manger (sic) to carry out the company credit policy.”
Further, the draft workplace agreement set out the Applicant’s “basic employment conditions” as follows—
“A)
Average hours of work per week to be 38 hrs/wk
B)
The standard overtime and holiday penalty rates do not apply to this contract of employment
C)
Annual leave entitlement – 20 working days per annum
D)
Sick leave entitlement – 10 working days per annum
E)
All standard public holidays to be taken with full pay entitlement
F)
WSP will give seven days notice for any changes which will have a significant effect on this agreement
G)
Termination of the employment (by employer or employee): two weeks notice to be given
H)
52 weeks unpaid parental leave after 12 months service.
I)
Up to 2 days bereavement leave in the event of the death of a close relative
J)
8 hours interview leave in the case of redundancy
K)
WSP will nominate Westpac Master Trust to manage its superannuation contribution for its employees”
The Applicant testified that when he commenced employment with the Respondent it was clear to him that the Respondent
9
needed his marketing and sales experience as no-one else in the company had the experience that he had. He put together a
short term business plan. Despite the fact that his job description required him to prepare a three year business plan, he did not
do so. He says he did not have time to do so as the company began growing quite rapidly.
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The Applicant also contends he prepared monthly sales charts which progressively showed these figures and he had monthly
sales meetings with the sales staff at which the monthly figures were discussed. He also attended monthly management
meetings with the directors at which the company sales were discussed.
11 The Applicant testified that when he was employed by Rhone–Poulenc Australia Pty Ltd as National Sales Manager of trading,
the company had the authority to make decisions in respect of the terms and conditions of which goods would be supplied
without having to obtain any authority to do so from anyone else in the company. Whilst working for the Respondent in early
2002, the Applicant negotiated the terms of distribution of the Respondent’s products with a branch of a company, JLD
Trading, in Tasmania. The head office of JLD Trading is located in Perth. The terms of the proposed agreement took some
time to negotiate. The negotiated terms were as follows—
“1. All consignment stock will be stored in a clean, secured commercial environment and will remain the property of
WORKFORCE SAFETY PRODUCTS until sold. The address of stated storage area to be passed on to the writer,
together with details of insurance covering theft.
2.
All goods to be invoiced on WSP invoices.
3.
Commission to be set at 10% payable to JLD Trading after monies received from customers.
4.
Collection of monies from customers the responsibility of WSP
5.
The cost of freight from Perth to Tasmania, WSP responsibility
6.
A monthly stock take will be required, Trevor Pears responsibility.
7.
All losses to fire, flood or any other act of God, WSP responsibility
8.
Delivery dockets (for invoicing) to be faxed to WSP every second day or as required
9.
Trevor Pears will actively promote WSP products through a reseller base system
10. No goods to be dispatched unless authorised by WSP that a) credit application has been completed, b) payments are
out not further than 30 days EOM.
11. WSP will provide a monthly report of customers purchases
12. All orders less than $200 dollars to be charged $5.00 delivery fee
13. WSP will provide catalogues for all customers.
14. Selling prices not to fall below the attached price list, unless authorised by the writer
15. Suggested stock holding as stated on price list. Please note qtys for some items will be per size, ie. NKYM &
NKYL26 will be 120 of each size.”
10
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A few weeks before the Applicant’s employment was terminated, the Tasmanian State Manager of JLD Trading, Mr Trevor
Pears, came to Perth to select stock. The Applicant gave the proposal to Mr Tian, who discussed it with Mr Beeck. The
Respondent’s directors decided not to go ahead with the proposal because they were of the view the proposal would put the
Respondent at financial risk. The Applicant was very aggrieved by the decision not to go ahead with the proposal. The
Applicant strongly contended in his evidence that the proposal was without risk. He says that the Respondent provided goods
on consignment to other customers.
In mid to late 2000, the Respondent’s largest customer, Universal Sales and Marketing (“the business”), was experiencing
financial difficulties. The Applicant says that the owner of the business told him and Mr Tian that if they (the Respondent)
continued to supply them they would be able to pay their accounts. The debt climbed to $50,000 and the business went into
liquidation. The Applicant denied that Mr Tian instructed him (the Applicant) to stop supplying Universal Sales and Marketing
and says that whilst Mr Tian was away, he constantly discussed the matter with Mr Beeck, who was aware of the client’s
financial situation. When cross-examined he testified that it was agreed with Mr Beeck that goods would be supplied “on
promise of payments”.
Prior to the Applicant’s employment being terminated, the Applicant and Mr Tian generally had a very good relationship and
often played golf together. In about January 2002, the Applicant informed Mr Tian that he had been approached by another
company for an interview for the position of State Manager. About a week before the Applicant’s employment was terminated
he was asked to attend a second interview. He informed Mr Tian that he had been asked to attend a second interview for the
position of State Manager and asked for the day off to attend the interview. The Applicant says however, that the interview did
not proceed because the prospective employer’s company merged with another company. It was, however, apparent from his
evidence that he took the day off work and did not tell the Respondent’s directors that the second interview did not proceed.
On Wednesday, 3 April 2002, the Applicant met with the directors at a “usual” monthly meeting. The Applicant says that prior
to discussing general business he told them he wanted his authority and position “verified”. Further he says he was asking for
an “offer” to secure his future with the company and his retirement. He says he told the directors he wanted them to put in
writing the verbal offers that they had made on previous occasions. He testified that sometime in 2001 Mr Tian had promised
him, in the presence of Mr Beeck, that he would be paid a bonus of 15% of the company’s net profit at the end of the
2001/2002 financial year. He says Mr Tian had also promised him that on retirement he would be paid three times his annual
salary as a retirement benefit. He also testified he told them he wanted to know whether he was the Sales Marketing Manager
or Senior Sales Representative and he should be paid accordingly. When asked in evidence what he was seeking clarification
of, he informed the Commission he wanted his authority to be clarified because the directors had rejected the JLD Trading
proposal. In particular, it was his view that as Sales Marketing Manager he should have had the authority to enter into such
contracts and he wanted that issue to be clarified.
When cross-examined the Applicant conceded that the directors wanted to know how the second interview had proceeded. The
Applicant testified that he then told them that he had not heard anything but they had amalgamated with another company so
the position was no longer available. When questioned further, he conceded that when he was asked how had he (the
Applicant) “gone” with the second interview he told the directors that it was none of their business.
The Applicant also conceded that he had been paid a $2,500 bonus at Christmas 2001. The three sales staff were paid a
$5,000 bonus in total and half of that amount was paid to him. He also conceded that he did not raise with either of the
directors whether the payment of $2,500 was part of the alleged bonus amount of 15% that the Applicant says was to be paid to
him at the end of the 2002 financial year.
At the meeting on 3 April 2002, the directors asked the Applicant to leave the meeting and asked him to come back in about
15 minutes. When he returned to the meeting Mr Beeck informed him that they could not work with him anymore because he
was arrogant and they were giving him two weeks notice. The Applicant says he was stunned. The decision was completely
unexpected by him. He says he told Mr Tian that the Worsley Alumina contract was up for renewal and that someone would
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need to deal with that contract. He handed Mr Tian a copy of that contract. He left the meeting and went home. He was later
given a letter advising him his employment would be terminated in two weeks. The letter stated—
“As we can (sic) not come to an agreement on your further employment by this company during today’s meeting between
you and two of the directors, we are writing to you this letter to comfirm (sic) that your employment by this company will
be terminated two weeks from today.
Please return all of the company’s properties and come to see Graeme Beeck to pick up a cheque of your entitlement
tomorrow.
We wish you all the best.”
19 The Applicant says he went to work the next day at 7:00am to send out an order. Mr Tian told him to go home and come back
at 9:00am when Mr Beeck would be in the office. The Applicant returned to the Respondent’s premises at 9:00am and asked
Mr Beeck to reconsider their (the director’s) decision. Mr Beeck told him that they would not do so, that he was not required to
work out his notice and asked him (the Applicant) to return all company property. The Applicant drove home, cleaned the car,
removed his private property from the vehicle and returned the vehicle and the mobile telephone. He was paid an amount of
$6,000 (gross) by the Respondent. He says he did not know what that money was for, that Mr Beeck handed him a cheque for
$4,200 (net) when he returned the telephone and the other company items. When cross-examined, the Applicant conceded that
the meeting on 3 April 2002 was heated. When it was put to him that he was aggressive, he did not directly concede that he
was, he however testified that “aggression is a very fine point between confidence – and I’m a very confident person. That
might come across as aggressive”. He says during the period he was employed by the Respondent there had been many heated
moments between him and the Respondent’s directors because of the expediential growth of the company.
The Respondent’s Evidence
20 Mr Tian says the Applicant’s terms and conditions were not reduced to writing until mid 2000 when the Applicant was offered
a workplace agreement. When Mr Tian gave the draft workplace agreement to the Applicant, the Applicant told him (Mr Tian)
that it was “not good enough” but he did not say why. Mr Tian says he talked from time to time to all their employees about
payment of bonuses on the basis that when the company delivers results they would be willing to share the profit. He says he
never made statements that were anything other than general statements to all staff and no formal promises were made to any
employees. In particular, Mr Tian denied that any statement had ever been made to the Applicant about payment to him of a
bonus of 15% of the net profit at the end of the 2001/2002 financial year. Further he denied that he had ever spoken to the
Applicant about, or the Applicant had ever raised with him, an arrangement whereby the Applicant was to be paid three times
his annual salary on retirement.
21 Mr Tian says as a new company, the Respondent’s directors did not know what results it would be able to achieve and that was
one of the reasons why they determined they would review each employee’s performance and salary each six months. He says
the first time the Respondent paid a bonus to their employees was at Christmas 2001.
22 Mr Tian says that he had a good relationship with the Applicant until shortly before his employment was terminated, although
there were a number of issues he had raised with the Applicant during the course of his employment. One was that Mr Tian
told the Applicant that whilst they were away on business trips he should not drink a lot of alcohol. Notwithstanding his
concern, no evidence was given in these proceedings that the Applicant consumed an excessive amount of alcohol on any
business trips. Mr Tian says that the Applicant was a very good salesman but not a very good manager. Mr Tian says he also
spoke to the Applicant about improving his management style. In particular, Mr Tian says he was not very good at creating a
team environment and he did not have good credit control or risk analysis skills.
23 Mr Tian testified that in 1999 one of the Respondent’s major clients, Universal Sales and Marketing, ran up a debt of about
$30,000. Mr Tian says he instructed the Applicant not to supply any further goods to Universal Sales and Marketing unless
they took steps to reduce their outstanding debt and that if he (the Applicant) wanted to keep the account open, the outstanding
debt incurred by Universal Sales and Marketing should be brought down. Mr Tian says the reason why he told the Applicant
not to let the debt increase is that the Respondent is a small import distributor and they could not financially support customers.
Mr Tian says he gave this instruction to the Applicant and then went to China on business. The Applicant ignored his advice
and allowed Universal Sales and Marketing’s debt to increase. Ultimately that company went into liquidation and the
Respondent had to write-off a debt of approximately $51,000. In cross-examination Mr Tian conceded that the Applicant did
not deliberately disobey his instruction. However, Mr Tian perceived this incident as an incident in a history of the Applicant’s
attitude towards risk analysis. Mr Tian says that Universal Sales and Marketing agreed to reduce their debt but they then
adopted a practice of paying an amount then immediately submitting an order for goods the value of which was more than the
amount they had just paid. Consequently the debt kept increasing. Mr Tian also conceded that the Applicant was paid a pay
rise after Universal Sales and Marketing went into liquidation. Further Mr Tian conceded that whilst the Applicant was
employed by the company, the Respondent’s performance improved dramatically.
24 Mr Tian says the Applicant did not ask directly for an increase in pay, he would drop hints such as “If you pay peanuts, you get
monkeys”. It is common ground Mr Tian and the Applicant had a good working relationship in the early stages of his (the
Applicant’s) employment and a couple of months before the Applicant’s employment was terminated the Applicant informed
him (Mr Tian) that he (the Applicant) had an interview for a position with another company. Mr Tian says the Applicant did
not tell him of the name of the company but not to worry as he (the Applicant) was not thinking about leaving. About a week
before the Applicant’s employment was terminated the Applicant told Mr Tian that he was being interviewed for a second time
and asked for the day off work. Because of the incident concerning the JLD Trading proposal, Mr Tian perceived that the
Applicant was putting him (Mr Tian) under pressure to give him more authority to approve contracts. Mr Tian says the
Applicant told him that it should only be necessary for him (the Applicant) to inform him (Mr Tian) of the contracts he (the
Applicant) had negotiated. Mr Tian says that he told the Applicant that he would not approve the JLD Trading proposal
because it was too risky. He says he told the Applicant he could renegotiate the contract so that JLD Trading would be
responsible for the loss or damage to stock and be responsible for accounts receivable. Mr Tian says the Applicant disagreed
with him and told Mr Tian he could not see the risk in the contract. Mr Tian conceded that the Respondent had sold goods on
consignment in the past but said that arrangement had been reached with businesses that were located in Perth only five to ten
minutes drive away from the Respondent’s office. In effect Mr Tian says that the terms of the contract proposed by JLD
Trading were unacceptable as the Respondent’s goods would be located in Tasmania. Consequently, the Respondent contends
that it would be very difficult for the Respondent to maintain proper control of their stock and to make appropriate enquiries of
the credit status of persons who purchased the goods.
25 Mr Tian says he went to the monthly management meeting on Wednesday, 3 April 2002, without knowing how the Applicant’s
second interview went with the prospective employer. He (Mr Tian) thought the Applicant was seriously considering leaving
the Respondent’s employment. Mr Tian says he asked the Applicant how the second interview “went” and the Applicant said,
“None of your business.” Mr Tian says the Applicant then demanded they (the Respondent’s directors) make him an offer in
writing. He also asked them to clarify his position and asked whether he (the Applicant) was to be employed as a storeman, a
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senior salesman or a sales manager. Mr Tian strongly contends the Applicant did not say what sort of offer he wanted. Mr Tian
says he assumed the Applicant was looking for an increase in pay. He says he made this assumption because of conversations
he had with the Applicant on other occasions about the Applicant wanting more authority to negotiate contracts and his
demands for an expense account and that the Applicant had told him the job that he had been interviewed for had a salary of
$80,000 per annum. Mr Tian says the Applicant’s position was clear, that is, he (the Applicant) would leave unless the
Respondent gave him what he demanded.
Mr Tian and Mr Beeck asked the Applicant to leave the room while they discussed his demands. Mr Tian says they (the
Respondent’s directors) could not agree to what he (the Applicant) demanded because it was plainly apparent that he may in
the future enter into deals which put the company at risk financially. He says he felt they (the Respondent) had no choice but to
terminate him as they could not work with someone who attempted to “hold them to ransom”. He says he thought there was no
point in agreeing with any of the Applicant’s demands because they could have no confidence that he would not make
increased demands in the future. As a result they (the Respondent’s directors) decided they could not work with the Applicant
any more as they had no confidence in him. They called the Applicant back into the meeting and informed him that they could
not give him the authority that he wanted.
Mr Tian says the Applicant asked whether he was being sacked and that Mr Beeck told him, “Yes.” The Applicant asked for a
reason why and Mr Beeck told the Applicant they (the Respondent’s directors) could not come to an agreement on the terms
and conditions that he (the Applicant) wanted. Mr Tian says that the Applicant asked when they wanted him (the Applicant) to
finish and Mr Beeck told him, “Tomorrow.” When cross-examined Mr Tian conceded Mr Beeck informed the Applicant he
was being terminated because he was too arrogant.
After the meeting Mr Tian prepared the termination letter. He says he intended at that time that the Applicant should work out
the notice period. The next morning Mr Tian started work at 7:15am. The Applicant arrived at 7:45am. Mr Tian says the
Applicant apologised for the demands he had made and told him (Mr Tian) that they (the Respondent) had a right to make
decisions as to terms and conditions of sale contracts and that he (the Applicant) was now not seeking an increase in his pay.
The Applicant asked Mr Tian whether the Respondent would reconsider the decision to terminate his (the Applicant’s)
employment. Mr Tian told the Applicant to leave the premises and return when Mr Beeck came into work at about 9:00am. Mr
Tian spoke to Mr Beeck and they agreed to pay the Applicant an amount of $6,000 (gross) to assist him in obtaining other
employment. It is common ground that the Applicant was also paid two weeks’ pay in lieu of notice.
Mr Beeck testified that he has been a co-director of the Respondent since the company was founded in March 1997. He says he
usually works an average of five hours per day.
Mr Beeck says the Applicant was initially appointed to carry out marketing and sales with the prospect of the Applicant being
in charge of the sales and marketing staff. Mr Beeck says although he was responsible for credit control he did not have a great
deal of experience in that area. He said he came from a farming background and he had previously been a director of a country
co-operative but he had no involvement in credit control.
Mr Beeck says the Applicant was a very good sales person and the only issue that gave him (Mr Beeck) cause for concern was
the Applicant did not assess or have regard to the risks of particular sales as carefully as he and Mr Tian would like. Mr Beeck
says that Universal Sales and Marketing was an example of the Applicant’s attitude towards creditors. Mr Beeck conceded that
he was responsible to some degree for the loss that was incurred by the Respondent in respect of that account. He also testified
that the Applicant was informed that goods should not be despatched until payment had been received for prior orders. Mr
Beeck says the Applicant pushed them to supply Universal Sales and Marketing with more goods as they were the
Respondent’s largest customer.
In relation to the JLD Trading proposal, Mr Beeck says that it was apparent from the terms of the contract that all risks were to
be borne by the Respondent. He says the Applicant was informed the Respondent would agree to sell goods to the Tasmanian
branch of JLD Trading but not on consignment. Mr Beeck says that although the Applicant accepted their decision, he was
very agitated about it. Mr Beeck says the Applicant had an authoritive, forceful manner with staff that sometimes could
become domineering. However, Mr Beeck conceded that he never at any material time discussed the Applicant’s manner with
him. Further, Mr Beeck conceded that the substantial increase in trading turnover during the currency of the Applicant’s
employment was due largely to the Applicant’s performance in sales.
Mr Beeck says at the commencement of the monthly management meeting on 3 April 2002, Mr Tian asked the Applicant,
“What happened with your second interview? What are your plans? Are you leaving us? What’s the story?” Mr Beeck says the
Applicant’s response was, “It’s none of your business.” The Applicant then asked what position the Respondent would offer
and what were the terms of the offer. Mr Beeck says the Applicant asked for clarification of his employment status and he (the
Applicant) may have referred to the proposed JLD Trading contract as an example of the authority he should have, as he had
such authority when he worked for other companies in sales. Mr Beeck says the Applicant demanded and put pressure on the
directors to agree to increase his pay. He says that the Applicant told the directors he (the Applicant) thought that he should be
receiving about $80,000 per annum by now. Mr Beeck denied that the Applicant said anything about a 15% bonus or a
payment on retirement. He says the Applicant stipulated how, in his view, he should be employed and they (the directors) had
to make up their minds whether they were employing him as marketing business manager, as senior sales representative or as a
storeman. Mr Beeck says that the Applicant mentioned a Worsley Alumina contract and said that if he did not have the
authority to approve deals without reference to them (the directors) he would not deal with the Worsley Alumina contract or
any other large contracts.
Mr Beeck says that at the meeting on 3 April 2002, the Applicant was agitated and forceful in his demands and made it clear
that he wanted his position and demands clarified promptly. Mr Beeck says that he and Mr Tian asked the Applicant to leave
the room for half an hour. Mr Beeck says that whilst the Applicant was absent they (he and Mr Tian) came to the view that
they could not give the Applicant the authority he demanded and if he refused to deal with the larger major accounts they did
not want to continue to employ him. Nor did they want to employ him as a storeperson as they had a storeman. Mr Beeck says
the fact that the Applicant had been interviewed by another potential employer was not a factor in their (the Respondent’s
directors’) decision to terminate him (the Applicant), nor was it a factor that he (the Applicant) declined to answer questions as
to how the interview went. He says the reason they decided to terminate the Applicant’s employment was because of his
demanding attitude. Mr Beeck, however, conceded that the Applicant was never informed that he needed to change his
attitude.
Mr Beeck says the directors asked the Applicant to rejoin the meeting and explained to him (the Applicant) that they did not
wish to give him the authority that he wanted, and because of his attitude he had towards them (the directors) and the manner
in which his demands were presented, they did not feel secure with some of the decisions he had made. Mr Beeck says the
Applicant seemed a bit surprised and asked if they were giving him the sack. Mr Beeck says he told the Applicant he was
being terminated and requested him (the Applicant) to leave the premises. Mr Beeck says they told the Applicant he was not
required to work out his period of two weeks’ notice and they asked him to return all company property the next day. Mr
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Beeck says the following day he and Mr Tian came to the view it would be difficult for the Applicant to find another job so
they paid him $6,000 (gross) which was equivalent to two months’ pay, as a termination/redundancy payment to assist him to
find another job. Mr Beeck says that he met with the Applicant about 9:00am on 4 April 2002, and told him that the directors’
decision to terminate would not be reconsidered. He informed the Applicant that he would be paid a gross payment of
$6,000 and handed him a net cheque for that amount together with his outstanding wages and two weeks’ pay in lieu of notice.
Submissions
36 It is contended on behalf of the Applicant that he was summarily dismissed as he was not permitted to work during the two
week period of notice.
37 The Applicant says the evidence establishes that at the meeting on 3 April 2002 the Respondent’s directors formed the
intention to dismiss him. In particular Mr Tian wrongly assumed he (the Applicant) was threatening to leave and that was why
a decision was made to dismiss him when the truth of the matter was that the Applicant was seeking to obtain security and
certainty in his conditions of employment. He says he did not have any other offers of employment and clearly did not intend
to leave the Respondent’s employment. Further it is contended on behalf of the Applicant that the Applicant did not demand
any extra authority that he did not already have. The Applicant says he worked for the Respondent for a period of two and a
half years and if the Respondent was of the view that his demands could not be met, he should have simply been told what
their terms were and the Applicant would have accepted their decision.
38 In all the circumstances the Applicant says he should be re-instated. In the alternative, the Applicant says if re-instatement is
not practicable he should be paid compensation. On 24 April 2002, after making several job applications, the Applicant was
approached by a company to work as a sales representative. He accepted that offer and commenced work on 24 April 2002 and
now earns $20,000 per annum. The Applicant says that since he has been employed he has still continued to look for other
positions until one and a half months prior to giving evidence, he has not applied for any other jobs because he is of the
opinion that his current employer’s business will improve and his remuneration should be increased. The Applicant says that
compensation should be assessed to include the value of the personal use of the motor vehicle that was provided to him by the
Respondent. No evidence was given by either party as to how these amounts were calculated. The Applicant says the value to
him of the private use of the 1999 model motor vehicle was at least $10,000 per annum. The Respondent says it would be
about $6,000 per annum.
39 It is contended on behalf of the Respondent that the Applicant was not summarily dismissed. The Respondent says the
evidence establishes the Applicant was given two weeks’ notice in accordance with his contract of employment. The
Respondent also says that the evidence clearly establishes that at the management meeting on 3 April 2002 the Applicant was
aggressive, demanding and he put to the directors that they had three options for his future employment, that is to continue to
employ him as sales and marketing manager with full authority to enter into all contracts, to employ him as a sales
representative whereby he would not deal with any large contracts or to employ him as storeman. None of those options were
acceptable to the directors. The Applicant made demands that the directors were not able to meet as they had lost trust in the
Applicant. Consequently it is contended that the Respondent’s decision to terminate the Applicant’s employment was not
unfair. Alternatively, it is contended on behalf of the Respondent, even if there was some unfairness, the evidence establishes
that because of the loss of trust, the Applicant’s employment would not have continued on for very long and when one has
regard to the fact that he was paid two weeks’ pay in lieu of notice and a further amount equivalent to approximately one and a
half months’ pay it is unlikely the Applicant’s employment would have continued beyond a period of two months.
Consequently it is argued that the Applicant is unable to prove that he has sustained any loss arising out of the termination of
his employment contract.
Legal Issues
40 The question to be determined by the Commission is whether the legal right of the Respondent to dismiss the Applicant has
been exercised harshly or oppressively against the employee, so as to amount to an abuse of that right (Ronald David Miles,
Norma Shirley Miles and Lee Gavin Miles and Rose & Crown Hiring Service trading as The Undercliffe Nursing Home v The
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG
385 at 386).
41 Where an employee is dismissed summarily, the onus is on the Applicant to demonstrate the dismissal was not fair on the
balance of probabilities. However, there is an evidential onus upon the employer to prove that the summary dismissal is
justified (Newmont Australia Ltd v The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers
(1988) 68 WAIG 677 at 679). In The Federated Miscellaneous Workers’ Union of Australia, WA Branch v Cat Welfare Society
Incorporated (1991) 71 WAIG 2014 at 2019 Sharkey P and Gregor C observed—
“It seems to us that whether a dismissal has occurred in circumstances where pay in lieu of notice is made, that the
question is one of mixed fact and law as to whether what occurred was a summary dismissal or not.
One consideration is that it depends whether such payment is permissible. That in turn depends on the contract and its
construction (see Macken J J, McCarry G and Sappideen C “The Law of Employment”, 3rd Edition, pages 170-172). In
some industries, also, it might be said to be a custom. If then, a payment in lieu of notice were not provided for in the
contract, then proper notice has to be given or there is a summary dismissal. The same would apply if there were no
custom or usage.
It follows that a summary dismissal, as a matter of fact and law, cannot be altered in its nature by payment in lieu of
notice.”
42 In Macken, McCarry & Sappideen’s “The Law of Employment” (4th ed.) the learned authors observe at page 180—
“In Australia it may be possible to argue that, in some industries at least, payment in lieu is so well established as to
constitute an industry custom or practice, to be implied into contracts of employment in that industry. Even so, for such a
term to be implied into the contract of a new entrant into the industry it will be necessary to show that the new entrant
knew of the custom and practice. If payment in lieu is not permissible, then the appropriate notice would have to be given,
unless the parties agreed to a consensual termination of the contract on payment of the appropriate sum by way of
variation of the original agreement.”
More recently in Sanders v Snell [1998] HCA 64 at [16]; (1998) 196 CLR 329 at 337 Gleeson CJ, Gaudron, Kirby and Hayne
JJ held that where there is no condition in a contact of employment for payment in lieu of notice, the employer is in breach of
the contract if the employer does not give the employee requisite notice of termination unless the parties agreed to the contract
being terminated by pay in lieu. In that matter there was a written contract of employment which specified a period of notice to
be given.
43 It is apparent that the Applicant was not allowed to work out his period of notice. Nor did he waive the notice period. Further
he was not paid pay in lieu of notice until the day after his employment was terminated. It is my view that the Applicant was
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summarily terminated and the onus of proving the circumstances justifying the termination rests upon the Respondent.
However, it is my view that the Applicant has not satisfied the requisite onus that he was unfairly dismissed.
Conclusion
44 I have carefully observed the witnesses and listened closely to their evidence. Where there is a conflict in the evidence I accept
the evidence of Mr Tian and Mr Beeck in preference to the evidence given by of the Applicant.
45 Although because of his accent Mr Tian was sometimes difficult to understand, his evidence was consistent. Both Mr Tian and
Mr Beeck gave their evidence in a forthright manner and conceded matters when it was open to do so. It was apparent to me,
however, that the Applicant is a person who is very dominating and whose attitude is that he should not be restricted in any
way by an employer in sales and marketing work. The Applicant has little insight as to the risks associated with a small, fast
growing company. Plainly the Respondent’s turnover was such that to run a high level of debt would constitute a risk to the
financial viability of the company. Even in hindsight the Applicant does not appear to comprehend that to be the case. Further,
it is plain from the terms of the proposed agreement with the Tasmanian branch of JLD Trading that such a proposal was
financially risky.
46 I accept the Respondent’s contention that the Applicant put the Respondent’s directors under pressure on 3 April 2002 to
accede to his demands. He led them to believe that he had an offer with another company and that if his demands were not met
he would leave their employment. In my view the Applicant made it plain to the Respondent that he was not prepared to work
in accordance with the terms of his contract and his conduct as such constituted a repudiation of the terms of his contract of
employment. Repudiation by one party to the contract gives the party not in breach (the innocent party) the option to decide
whether to continue (affirm) the contract or to treat the contract at an end by accepting the repudiation (see Automatic Fire
Sprinklers Pty Ltd v Watson (1946) 72 CLR 435 and Byrne v Australian Airlines Ltd (1995) 185 CLR 410).
47 In my view, however, the repudiatory conduct by the Applicant did not warrant his summary dismissal. The Respondent,
however, was entitled to terminate the Applicant’s employment by giving him notice. However, the Respondent should have
allowed the Applicant an opportunity to work out his period of notice. Although the circumstances of the termination were
unlawful in that the Applicant was not allowed to work out his period of notice, in my view, this did not render the termination
by the Respondent unfair, harsh or oppressive given that the Applicant was paid two months’ pay the day after his employment
was terminated.
48 For the reasons set out above I will make an order dismissing the Applicant’s application.
_________
2003 WAIRC 07574
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
TERENCE PAGE, APPLICANT
v.
WSP IMP. & EXP PTY LTD T/A WORKFORCE SAFETY PRODUCTS, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DATE OF ORDER
FRIDAY, 31 JANUARY 2003
FILE NO.
APPLICATION 728 OF 2002
CITATION NO.
2003 WAIRC 07574
_________________________________________________________________________________________________________
Result
Application dismissed.
Representation
Applicant
Mr A Prentice (of Counsel)
Respondent
Mr D Jones (as Agent)
_________________________________________________________________________________________________________
Order
HAVING heard Mr Prentice on behalf of the Applicant and Mr D Jones on behalf of the Respondent the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT this application be and is hereby dismissed.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07567
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COLLEEN MARGARET PERRIMAN, APPLICANT
v.
HEINIKEN AUSTRALIA PTY LTD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE
THURSDAY, 30 JANUARY 2003
FILE NO.
APPLICATION 928 OF 2002
CITATION NO.
2003 WAIRC 07567
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal dismissed
Representation
Applicant
Mr P Mullally (as agent)
Respondent
Mr V Hockless (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
(Given extemporaneously, as edited by the Commissioner)
The applicant claims that the respondent’s conduct towards her constitutes a constructive dismissal by there being a breach of a
fundamental term of the contract of employment, an implied term of trust and confidence.
The evidence I have heard is the applicant’s evidence. That evidence is that she was employed by the respondent in August
2000 and worked in Melbourne for the respondent, undertaking a sales role and there she received two very favourable
Performance and Development Reviews. In January 2002, she relocated at her own request to Perth and undertook a newly
created role in a territory where she says there was little information upon which to plan or budget for sales. This role still
involved her engagement in sales.
In the first month of working in Perth, her immediate supervisor, the State Manager, Mr Guiles, gave her a free rein to get
herself established in that role. Her evidence is that after the first month, Mr Guiles began to inform her of his expectations and
requirements as to how she was to perform her role. The evidence in cross-examination is that he gave her at least some
guidance as to his expectations in the documentation she was to present to him (see Exhibits 6, A and B).
Her evidence is that Mr Guiles’ requirement for detailed planning and reporting was quite different to the approach taken to
that same work when she had been working for the respondent in Melbourne. Her evidence is that she believed that Mr Guiles’
approach was unnecessary and indeed she appears to have made clear to Mr Guiles her view of the unnecessary nature of that
approach.
On at least one occasion, Mr Guiles directed the applicant in respect of putting into writing plans for her work. There was
evidence of Mr Guiles directing her in respect of putting into this plan her intentions and agenda for a luncheon meeting with a
customer. She thought that this was inappropriate and did not comply. She was subsequently directed by Mr Guiles to cancel
or postpone that meeting until the plan was submitted. She says that she felt humiliated by the requirement to cancel that
meeting (see Exhibit C and D).
The applicant has also given evidence of difficulties she experienced in putting reports together on time as required by Mr
Guiles and she says that he checked up on her in a way that she found difficult to work with.
She also gave evidence of Mr Guiles refusing a claim for expenses incurred by her when she had had drinks with colleagues to
discuss work. Her evidence was that Mr Guiles had previously told her that he would pay or approve payment of a previous
claim but would not do so in future; that such claims could only be made in respect of entertainment of clients, not of
colleagues (see also Exhibit 7). Clearly, she was unhappy with that direction and contacted people in other states to find out
what happened there and on that basis submitted a subsequent claim of the same nature.
She has given evidence that she became frustrated with Mr Guiles’ approach and management style. She overtly challenged
that style and has also given evidence of unresponsiveness to his inquiries as to her performance and to his concerns.
The applicant has also given evidence of a situation she described as humiliating and embarrassing where Mr Guiles asked her
to do some calculations for him. She did so and he checked them. She has acknowledged that there were some errors in the
calculations she did, and Mr Guiles said that that provided a learning opportunity for her.
On 8 April 2002, the applicant and Mr Guiles met, at his request or direction. The applicant’s evidence is that Mr Guiles asked
her if she needed to discuss anything and she answered no, that she was “fine, thank you”. He said to her that she appeared to
be having difficulty with her territory; could he help? And her response was, “No, I’m okay.” He said to her that she appeared
to have an attitude problem and to be having some difficulties with her work. He raised an issue of a previous meeting and a
requirement for her to report at that meeting and he commented to the effect that she was lucky to have not had her
employment terminated previously. The applicant’s evidence is that Mr Guiles then said to her that he thought she did not want
to be there and asked her if she wanted to be there. She said “yes.” He indicated to her that it was a very good opportunity to
say whether she wanted to be there and she said she enjoyed the job, working in Western Australia but did not enjoy working
with him. Mr Guiles said her attitude was not good enough and gave her some examples of that attitude, including reference to
what I would describe as issues of body language in response to him. At one stage during the conversation, he asked if there
were examples of issues she wanted to raise with him and she said, “yes,” but said words to the effect that she did not feel that
they would be well received.
Again Mr Guiles asked her if she wanted to be there and when she responded that she did, he indicated that she was receiving a
warning that her performance would be monitored and if there was no improvement then it would be difficult for her to stay
on, and he asked her one more time whether she wanted to be there.
The applicant then asked Mr Guiles whether he wanted her there. His response was that that was irrelevant; it was whether she
could do the job in the manner he required. The applicant’s evidence is that she had expected or hoped for something more
positive from him and in light of his response, she decided that she would tender her resignation. She says that she was upset;
she could not talk as efficiently as she wanted to. She understood the monitoring to which he had referred would simply be an
increase in the surveillance of her behaviour. She anticipated that there would be an increase in telephone calls from him
inquiring as to what she was doing and what success or otherwise she had had. There would be further reviews of planning
documents and more involvement with him, and those were things she did not want to be involved with.
The applicant’s evidence is that when she said that she would resign, Mr Guiles seemed taken aback. He asked her if she was
sure; he did not want her to feel pressured and wanted her to make the best decision for herself and the business. The applicant
said that she was sure and he said words to the effect that he would expect her resignation on his desk the next day and she
responded, “Yes.”
The next day, on 9 April 2002, the applicant tendered her resignation in writing giving a month’s notice. She worked out that
notice, and there is no evidence that during that month she experienced any particular difficulties.
The applicant says that she felt that there was no one to whom she could turn to discuss the situation or to look at alternatives.
However, it seems that upon her employment coming to an end, she had no difficulty in contacting the company’s General
Manager and complaining about the approach taken by Mr Guiles and indicating her frustration with his management style.
In essence the applicant’s evidence is that the requirements of Mr Guiles were different from and far more detailed than she
had previously experienced when she worked in Victoria for the respondent. From my experience I would suggest that Mr
Guiles’ methods as a manager of sales people was one which required a more planned, analytical approach; a less freewheeling, intuitive approach which is often taken in a sales role.
The applicant seemed to have been quite successful in Victoria in dealing with her sales role in that latter manner. There is no
evidence, however, that the requirements Mr Guiles placed on the applicant were unreasonable or harsh, or contrary to any
obligation on an employer to an employee. There is no evidence that his treatment or expectations of the applicant were any
different to his treatment or expectations of other members of the team. His requirements appear to have been within a
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reasonable range, although different from those the applicant had previously experienced. His actions, even according to the
applicant’s evidence, appear to have been aimed at the applicant reaching the standard he required in planning and analysis of
her work, which is not an unreasonable requirement. The applicant’s evidence is of being unresponsive and, in some cases,
contrary, not accepting reasonable directions and challenging those reasonable directions.
18 Mr Guiles’ approach on 8 April 2002 was not unreasonable in requiring an employee who was being unresponsive, even by her
own evidence, who appeared to be challenging reasonable directions, to commit to her job and warning her of the requirements
and future expectations.
19 The applicant says she was pressured into resigning and did so in the heat of the moment. However, her evidence is that Mr
Guiles asked her if she was sure. He seemed taken aback by her decision to resign, indicating to her that she should not feel
pressured, yet the applicant resigned giving 1 month’s notice. From her own evidence she did not appear at any time to have
attempted to overcome that situation which she says was brought about by the pressure and the heat of the moment. She had a
month in which she could have attempted to resolve the situation had she believed that her resignation was due to pressure and
done in the heat of the moment. She made no such attempt.
20 There is no evidence that Mr Guiles intended to force the applicant’s resignation. Rather he was counselling and warning her,
and trying to get a commitment from her to her work which her attitude appeared to require. I note that if every time an
employer counselled, warned and sought a commitment from an employee the employee resigned and said there was a
constructive dismissal there would be no warning process as is required in a fair process.
21 If it is the case that there may be implied into the contract of employment a term of mutual trust and confidence, there is
nothing in the evidence of the applicant to demonstrate that the employer breached that faith and confidence through the
conduct of Mr Guiles. The test for constructive dismissal is not frustration by an employee in dealing with the employer’s
requirements. The test is more onerous than that, and the onus is on the applicant to prove her case. That is that there was
conduct on the part of the employer which constituted a fundamental breach of a condition at the root of the contract, (The
Attorney General v Western Australian Prison Officers Union of Workers (1995) 75 WAIG 3166) and in this case of faith and
confidence. There is no evidence of such a breach. The evidence is of an employee finding a different management style not to
her liking and being warned about her attitude and performance, and deciding to resign.
22 I do not accept that the applicant had no alternative but to resign. The question of constructive dismissal is often put in terms of
whether the employee in the circumstances such as these jumped or was pushed. In this case the applicant, in circumstances
where she was not happy with her employer’s management style and his expectations of her, which expectations do not appear
to have been unreasonable, although they were different from what she had previously experienced, jumped. In those
circumstances there is no dismissal and accordingly, no jurisdiction on the part of the Commission to hear and determine such
as this claim.
23 There is one matter that I have neglected to deal with, and that is that Mr Mullally for the applicant suggests that the evidence
demonstrates that the particular performance issues were not identified to the applicant. However, the applicant’s own
evidence demonstrates that Mr Guiles identified to her an attitude problem and her evidence confirms her attitude in this
regard. It also demonstrates issues of planning and timeliness of reporting, amongst other things, being raised with her by Mr
Guiles (see also Exhibit 6).
24 In the circumstances, an order of dismissal shall issue.
_________
2003 WAIRC 07568
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COLLEEN MARGARET PERRIMAN, APPLICANT
v.
HEINIKEN AUSTRALIA PTY LTD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
THURSDAY, 30 JANUARY 2003
FILE NO.
APPLICATION 928 OF 2002
CITATION NO.
2003 WAIRC 07568
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Mr P Mullally (as agent) on behalf of the applicant and Mr V Hockless (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07404
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SHARON MARINA THEIL-HARKIN, APPLICANT
v.
ELIZABETH WIESE & ASSOCIATES, SOLICITORS, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 21 JANUARY 2003
FILE NO.
APPLICATION 886 OF 2002
CITATION NO.
2003 WAIRC 07404
_________________________________________________________________________________________________________
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Result
Applicant dismissed unfairly; compensation awarded
Representation
Applicant
Ms S M Theil-Harkin
Respondent
Mr I Healy of Counsel
_________________________________________________________________________________________________________
Reasons for Decision
This is an application made pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”). The applicant, Ms
Sharon Marina Theil-Harkin, was engaged as a legal secretary for the respondent, Elizabeth Wiese & Associates. Her duties
included typing, general administration and answering telephones. The applicant in her application says she was employed
from 22 June 2001 until her termination on 13 May 2002. The applicant does not seek reinstatement and at hearing sought an
award of compensation for the alleged unfair dismissal. The respondent in turn says that the applicant resigned her
employment on 13 May 2002.
The respondent at hearing sought further conciliation; this occurred and was not successful. The respondent then sought an
2
adjournment. The basis for the application was that a witness that the respondent understood the applicant was to call was a
former client of the legal firm, and her evidence may prejudice the rights of the respondent in proceedings in another
jurisdiction. The adjournment was not granted as the potential witness, in the Commission’s mind, could be of little relevance
to the claim at hand. I should also say that the respondent flagged that they would not be calling any evidence. The primary
person involved was Ms Wiese and she was otherwise engaged in another court and wished the matter to be settled by
conciliation. The applicant opposed the adjournment on the basis that the matter was listed, was causing her stress and she did
not wish any further delay. Suffice to say the conciliation had not been successful after three attempts between the parties,
including the day of hearing. Also it is trite to note that the manner in which parties choose to conduct their cases rests in their
hands. The respondent knew clearly that the matter was listed for hearing and did not advise the Commission prior to the
hearing of any difficulty. The prejudice suffered by the applicant would be delay in achieving a remedy, should she succeed,
simply because the respondent had chosen not to be prepared for hearing. I should add that the matter in dispute revolves
around a discussion between the applicant and Ms Wiese on 13 May 2002 which lead to Ms Theil-Harkin departing her
employment. Arising from that discussion the question is whether the applicant resigned or was dismissed. In that sense it is a
straightforward matter.
Ms Thiel-Harkin says that she worked for Ms Elizabeth Wiese and a number of solicitors within the firm. She was paid
3
$663.46 as a gross weekly figure working Monday to Friday 8:30am until 5pm. The applicant’s last day of employment was
Monday 13 May 2002.
On that day the applicant says that she reported to work at 8:35am and was aware that there was some urgent work to be
4
performed, being a notice of appeal to be lodged in the Family Court mid-trial. The work was completed and was taken from
the office to the Court. Ms Wiese advised the applicant of further urgent worked to be completed, the applicant waited at her
desk for this work. Ms Wiese later came out of her office and advised Ms Theil-Harkin that the notice of appeal had been
received by the Judge, who had gone ballistic and demanded all correspondence associated with that case.
The applicant says that Ms Wiese was in a state of panic and advised the applicant that her lunch break was cancelled. The
5
applicant advised Ms Wiese that there were others in the office that could perform the duties while she was on break and she
needed a break. Ms Theil-Harkin reminded Ms Wiese that she was leaving at 4pm as per a previous arrangement. The
applicant says that Ms Wiese told her there was no way she could leave early and that if she did not like it she could “piss off”.
The applicant advised that they had agreed to a 4pm finish. The applicant had an appointment to attend. Ms Theil-Harkin
advised Ms Wiese that she did not appreciate being spoken to in such a manner and Ms Wiese advised her that she was in the
wrong job and was not suited to being a legal secretary. The applicant agreed she was in the wrong job. The applicant then says
Ms Wiese stood over her in an aggressive and intimidating manner stating that if things were so bad what was she doing still
sitting there.
The applicant says that during that discussion she asked Ms Wiese to accept her notice and was told by Ms Wiese that if she
6
was going to go then to just “piss off”. The applicant believes that at that point she had been dismissed, she put the office keys
on the desk, picked up her bag and left the office. On leaving the office the applicant says that she was still being abused by Ms
Wiese and in return said to Ms Wiese that she was f***** insane.
Ms Thiel-Harkin says that she had been yelled at and abused by Ms Wiese some two weeks prior. She advised Ms Wiese that
7
she would finish the work she was performing and then she would go. She says that Ms Wiese came out of her office and said
that she did not mean it and that she was under stress. The applicant accepted this and remained employed by the respondent.
The applicant says that she was not paid for working on the day of 13 May 2002 but was paid her accrued annual leave.
8
The applicant says that she suffers a medical condition which is exacerbated by stress. She went to see her doctor on 14 May
9
2002 and he advised her to take a week off and that the break would alleviate the stress. She says that she suffered from this
condition prior to working for Ms Wiese and during her employment there.
10 One week after the employment relationship ended with the respondent the applicant obtained 3–4 weeks temporary work on a
full time basis at an hourly rate of $16 or $16.50 for 7.5 hrs per day 5 days a week with the law firm of Talbot & Olivier. Ms
Theil-Harkin was offered a permanent job with that firm but chose to take a holiday to Sydney for 2 weeks that she had already
booked whilst working for the respondent. She commenced working permanently with Talbot & Olivier on 1 July 2002. On
30 July 2002 she became ill and was diagnosed by her doctor as suffering chronic depression. She was prescribed medication
and has not worked continuously since. She was advised by Talbot and Olivier that as her sick leave kept being extended, and
she was on a trial period, that they could not keep her job open for her. She says the only other work she obtained was 2 weeks
work through a recruitment agency in Rockingham at a rate of $17.50 per hour for 67.5 hours. She has attempted to obtain
further work by applying for positions in the West Australian and contacting recruitment agencies.
11 Under cross examination Ms Thiel-Harkin says that her previous experience as a legal secretary has been in commercial and
conveyancing matters. She has been a legal secretary for 22 years. She had only limited experience in working with family and
property law prior to working for Ms Wiese. The applicant agrees that she was engaged with the respondent on a three month
probation period and encountered some difficulties on commencement due to secretarial staff in the office leaving the employ
of the respondent within a week of each other. These problems were raised with Ms Wiese who advised that her work was not
being completed fast enough. The applicant also raised concerns about the lack of staffing and her lunch hour regularly being
changed. Ms Wiese advised her that things would improve once the staff situation had been sorted out.
12 The applicant stated that she came in early and sometimes finished late and shared a volatile relationship with Ms Wiese. Ms
Theil-Harkin says that she made regular comment to Ms Wiese on work matters. These comments were not well received by
Ms Wiese. In early May 2002 a disagreement occurred between the applicant and Ms Wiese over lunch hours and the applicant
1

83 W.A.I.G.

13

14
15

16

17

18

19

20

21

22

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

371

was advised to “piss off”. She says that she responded by telling Ms Wiese that she would finish what she was doing and leave.
Ms Wiese later advised the applicant that she was under stress and did not mean it. The applicant did not leave at that time and
did not take steps to look for other employment. However, their work relationship was strained and the applicant objected to
working under constant pressure, which she considered could be dealt with differently.
On 13 May 2002 Ms Wiese wanted the applicant to work through her lunch break on urgent matters which the applicant
asserted could be performed by others. Ms Wiese also advised the applicant that she could forget about leaving at 4pm that
day. Ms Theil-Harkin was upset by this and was told to “piss off” to which the applicant offered to Ms Wiese her resignation
and was again told to “piss off”.
The applicant denies throwing her office keys at Ms Wiese. She says she placed them on the desk. She denies drinking alcohol
while working for the respondent.
The respondent concedes that the office was quite stressful due to the nature of the work being performed, being family law. In
closing Mr Healy for the respondent says that there was a clash of personalities between the applicant and Ms Wiese and that
on 13 May 2002 there was a heated discussion between the two during which the applicant offered to resign and Ms Wiese
then advised the applicant to “piss off”.
In summary, the applicant says that the sequence was that Ms Wiese advised her to “piss-off”, she then offered to resign and
Ms Wiese again advised her to “piss-off”. The applicant concedes that her medical condition is not related to her employment
with the respondent, but says that the stress experienced whilst working there exacerbated her condition.
The sequence of events on 13 May 2002, and the overall context of the events, are important for determining who in fact
terminated the contract of employment. Kennedy J in the decision of the Industrial Appeal Court in The Attorney General v
Western Australian Prison Officers’ Union of Workers 75 WAIG 3166 says as follows—
“The critical question before the Industrial Commission and before this Court is whether the facts reveal that Mr De
Grussa was “dismissed”. In this context, it does not appear to me to be particularly helpful to introduce any notion of
constructive dismissal, the only question being whether or not Mr De Grussa was “dismissed” by his employer. There is
nothing in the Industrial Relations Act equivalent to s55(2)(c) of the Employment Protection (Consolidation) Act
1978 (UK) which expressly created the concept of constructive dismissal. The position for the present purposes is, in my
view, summarised in the judgment of Stephenson LJ in Sothern v Franks Charlesly & Co [1981] IRLR 278 at 280:
“Did he trip or was he pushed? Was it murder or was it suicide? I know that such a simple consideration of starkly
contrasted alternatives is too often outlawed by authority in deciding the issue of dismissal vel non. Even if the
question, ‘Was the employee dismissed?’ cannot always be answered by answering the question, ‘Who really
terminated his contract?’ the real answer to the second question gives the right answer to the first question in this case.”
The respondent chose to present no evidence and hence the applicant’s evidence is unchallenged except for cross-examination.
Ms Theil-Harkin was clear and spontaneous in her evidence and under cross-examination. She readily addressed all questions
put to her by Mr Healy. I do not doubt her credibility and in that sense I accept her recall of events to be both clear and
accurate. The volatility of the exchange between the applicant and Ms Wiese, which the applicant described as stressful and
then sought medical attention, could have clouded her recall of the conversation, but this is not the impression I have formed.
Clearly the work relationship between Ms Wiese and the applicant was at times difficult and volatile. The stress of the job, the
urgency of the work and the applicant’s querying of lunch breaks and work arrangements would appear to have generated a
degree of tension between the two individuals. The applicant had earlier flagged her intention to leave after one such volatile
exchange and had been persuaded not to by Ms Wiese. This evidence is not queried. The crucial event occurred on 13 May
2002 and I accept the applicant’s evidence that the sequence of events was that she was first told to “piss-off”, later offered to
leave (and intended to give her notice), and was then told to “piss-off” again. Her initial evidence is clear on this point and her
response to the Commission after cross-examination is also clear. She was challenged on the sequence under crossexamination and I do not consider that both on hearing her evidence or on a fair re-reading of the transcript that her
recollection is altered or diminished.
In simple terms then I find that Ms Theil-Harkin was dismissed summarily by Ms Wiese on 13 May 2002 and did not resign
her employment. She was told to “piss-off” after having challenged Ms Wiese about the lack of a lunch break and not being
able to leave at 4pm that day, as agreed, so she could attend an appointment. On the applicant’s evidence there were other staff
able to perform the work albeit the work was urgent. On the applicant’s evidence she had to respond frequently to urgent
demands. There can be little doubt that the term “piss-off” means that Ms Wiese told the applicant to leave her job. In the
overall context of the conversation this was said twice. There can also be little doubt, on the evidence, that even given the
stressful nature of the work situation, this was not an appropriate comment by the employer. Such an event had occurred before
and Ms Wiese had recanted and apologised. She did not do so on this occasion and although the applicant left the workplace
after offering to give her notice and being told to “piss-off” a second time, Ms Wiese did not seek to follow-up with the
applicant to resolve the situation. It can be inferred from this that she was happy for the applicant to go and intended her
employment to end. There is nothing in the evidence to suggest that the applicant was intending to leave her employment. She
says that she was not looking for another job; even though the relationship between Ms Wiese and her was difficult. I find in
all the circumstances that the applicant was dismissed and the dismissal to be harsh, unfair and oppressive (Undercliffe Nursing
Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG
385). Ms Wiese stood over the applicant demanding that she “piss-off”.
Re-instatement is certainly not an option. The employment relationship in my view could not be re-established successfully
given the circumstances of the dismissal. The applicant was off work for a week on medical advice due to stress. Whilst there
is no direct medical evidence of this I accept the evidence of the applicant, particularly given the nature of dismissal. The
applicant then readily found work at another law firm through, what I presume was a recruitment agency, took two weeks
holiday and then recommenced at the law firm until she became unwell. The applicant says that she was suffering depression
and was not capable of working. There is no evidence to suggest that her later illness was connected to her dismissal, the
applicant having worked successfully for a reasonable period of time. The applicant shortly after her dismissal successfully
managed to secure a job and mitigate her loss. She was unemployed for one week which on her evidence amounts to a figure
of $663.46 gross. I would award her this amount in compensation.
The applicant then secured employment; she says at the rate of $16 or $16.50 an hour for 7.5 hours per day. The applicant’s
evidence as to how long she worked for Talbot and Olivier is not precise but she finished there on 29 July 2002 and had two
weeks holiday during that time which had been pre-arranged. I would not award the applicant compensation during this two
week period as that was of her own choosing and her annual leave had been correctly paid out. However, for the period
20 May to 29 July 2002, leaving aside this two week period, Ms Theil-Harkin experienced a diminished level of income to that
which she would have earned with the respondent. I would calculate this ongoing loss as follows. Using the figure of
$16.50 per hour the weekly wage would have been $618.75, which I presume to be a gross figure and there is no evidence to
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the contrary. Therefore the weekly difference in her wage is a decrease of $44.71. The period in question is 8.2 weeks (ie
10.2 weeks minus the two weeks holiday). Therefore the ongoing loss is 8.2 by $44.71, ie $366.62 gross. I would award this in
compensation aswell.
23 I would not award compensation past the date of 29 July 2002 as I do not consider that the evidence is that this loss is
connected to her dismissal and, in my view, it is possible to infer from the applicant’s evidence that the illness is more related
to her pre-existing medical condition.
24 In addition to the total compensation of $1,030.08 I would award the applicant $1,000 in injury (Ramsay Bogunovich v Bayside
Western Australia Pty Ltd 78 WAIG 3635 @ 3643 & 79 WAIG 8 @ 11). The manner of dismissal caused the applicant stress
which exacerbated her physical condition. This is the applicant’s evidence which I accept. Whilst the applicant has not
specifically sought a component for injury, she had sought compensation and is unrepresented. The manner of dismissal was,
in my view, oppressive as I have said. Ms Wiese stood over the applicant and demanded that she “piss off”. I can understand
then that the applicant would have been stressed from the experience, albeit there had been a similar occurrence two weeks
prior. I do not consider that such a component should be awarded lightly as a dismissal by its very nature is likely to cause
some stress. However, I do consider that it is warranted on this occasion.
_________
2003 WAIRC 07488
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SHARON MARINA THEIL-HARKIN, APPLICANT
v.
ELIZABETH WIESE & ASSOCIATES, SOLICITORS, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
WEDNESDAY, 29 JANUARY 2003
FILE NO.
APPLICATION 886 OF 2002
CITATION NO.
2003 WAIRC 07488
_________________________________________________________________________________________________________
Result
Applicant dismissed unfairly; compensation awarded
Representation
Applicant
Ms S M Theil-Harkin
Respondent
Mr I Healy of Counsel
_________________________________________________________________________________________________________
Order
HAVING heard Ms S M Theil-Harkin on her own behalf and Mr I Healy of counsel for the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby(1) DECLARES that the dismissal of the applicant, Sharon Marina Theil-Harkin, by the respondent on the 13th day of
May 2002 was harsh, oppressive and unfair;
(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the respondent do hereby pay, as and by way of compensation, the amount of $1,030.08 to Sharon
Marina Theil-Harkin.
(4) ORDERS that the respondent do hereby pay, as and by way of injury, the amount of $1,000.00 to Sharon Marina
Theil-Harkin.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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376

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

Order
WHEREAS on 24th December 2002 the Commission issued Orders in Application C265 of 2002 which inter alia in Order No
7 provided that there be no stoppages, bans or limitation of work until 20th January 2003; and
WHEREAS following a conference conducted by the Commission on 20th January 2003 the Commission has decided to extend the
operation of the Order for a further seven days and for that purpose will amend order No. 7 accordingly.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT Order No. 7 of the Order No. C265 of 2002 issued on 24th December 2002 will be extended for a further seven
days to expire on 27th January 2003.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

CONFERENCES—Matters referred—
2002 WAIRC 07206
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
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CITATION NO.
2002 WAIRC 07206
_________________________________________________________________________________________________________
Result
Declaration issued
Representation
Applicant
Mr D Schapper of counsel
Respondents
Mr P Quinlan of counsel
_________________________________________________________________________________________________________
Reasons for Decision
The present application relates to a dispute not settled by conciliation and referred for arbitration pursuant to s 44(9) of the
Industrial Relations Act 1979 (“the Act”). The subject matter of the dispute between the applicant and the respondents is the
right of an accredited official of the applicant, Mr Brett Davis to enter the respondents’ premises to attend to industrial
matters.
2
The terms of the memorandum of matters referred for hearing and determination is as follows—
“On the 28th March 2002 Mr Brett Davis an accredited official of the Automotive, Food, Metals, Engineering
Printing and Kindred Industries Union of Workers – Western Australian Branch was notified by BHP Direct
Reduced Iron Pty Ltd that he would not be allowed access to the Boodarie Iron Operations unless he gives 24 hours
prior notice submits a negative blood alcohol test result prior to entry and agrees to submit to future intermittent and
random test for future work place visits.
BHP Direct Reduced Iron Pty Ltd says it is entitled to apply its Fit For Work Policy and its right to do so is not
diminished because of the fact that Mr Brett Davis, an official of the Union, may be entitled to enter the work place
in accordance with the terms of the Transfield Maintenance HBI Agreement 2000.
The Union says that the entitlement to entry should not be modified by the Fit For Work Policy of BHP Direct
Reduced Iron Pty Ltd and the Commission should make orders to that effect.
BHP Direct Reduced Iron Pty Ltd says that Mr Davis should not be entitled to enter the site while he does not
comply with the Fit For Work Policy.”
3
At the time the dispute was referred for hearing and determination, rights of entry for union officials dealing with industrial
matters and for inspection of records purposes were conferred by ss 49AB and 49B of the Act. By the time the present matter
was heard by the Commission, those sections of the Act had been repealed and the new Divisions 2F and 2G had come into
effect on 1 August 2002. I will deal with the significance of this later in these reasons.
Submissions of Parties
4
Mr Schapper, counsel for the applicant, submitted that on the coming into force and effect of Division 2G of the Act,
introduced by s 146(1) of the Labour Relations Reform Act 2002 (“the LRRA”), rights of entry for union officials thereby
became a statutory code dealing with rights of entry into premises where relevant employees work. It was submitted that the
effect of Division 2G, in so far as the present application was concerned, is to deprive the Commission of jurisdiction and
power to affect or modify the rights conferred by Division 2G and furthermore, the statutory rights of entry, now under the
Act, do not permit an occupier of premises to modify or condition those rights.
5
There was also a submission advanced by Mr Schapper that the Commission has no jurisdiction to declare the parties rights as
to right of entry, under the Act. In the alternative, if this is not so, Mr Schapper submitted that a declaration ought issue to the
effect that the respondents do not have the right to require a union representative exercising rights under Division 2G of the
Act, to undergo a random drug and alcohol test.
1
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Mr Quinlan, counsel for the respondents, submitted that Division 2G of the Act, in particular s 49N, does not preclude the
Commission making an order that Mr Davis be the subject of a random drug and alcohol test prior to entering the
respondents’ premises. It was submitted that there was no inconsistency between the right of entry conferred by Division 2G
of the Act and the first respondent’s drug and alcohol policy, giving effect to its obligations both at common law and under
statute, to provide a safe workplace. In short, it was the respondents’ submission that making the order sought, would be
consistent with the scheme of the legislation and its policy, and in particular, was consistent with workplace health and safety.
Mr Quinlan also submitted that if the applicant’s claim was successful, then that might place the application of other policies,
such as site clothing requirements, in relation to personal protective equipment, in jeopardy.
Industrial Matter
7
By s 7 of the Act as it now is, as amended by the LRRA, “industrial matter” relevantly provides as follows—
“industrial matter” means, subject to section 7C, any matter affecting or relating or pertaining to the work, privileges,
rights, or duties of employers or employees in any industry or of any employer or employee therein and, without
limiting the generality of that meaning, includes any matter affecting or relating or pertaining to —
…
(e)
the privileges, rights, or duties of any organization or association or any officer or member thereof in
or in respect of any industry;”
8
Whilst the matter was not the subject of submissions by the parties, prima facie it seems that it could be said that a dispute as
to right of entry by a union official is one between a union as an organisation registered under the Act and an employer as to
persons who are eligible to be or are members of the union. The subject matter being about their respective rights, that is as
union and employer, and not as to a matter affecting, pertaining or relating to the relationship between the employer and
employees in their respective capacity as employer and employee: Re Alcan Australia Ltd; Ex parte Federation of Industrial,
Manufacturing & Engineering Employees (1994) 181 CLR 96; Moranbah North Coal v CFMEU (2000) 103 IR 267.
9
However, in this State, and in contrast to the relevant definition under the Workplace Relations Act 1996 (Cth) (“the WRA”),
the definition of “industrial matter” in s 7 of the Act, includes, as noted above in paragraph (e), the “privileges, rights or
duties of any organisation or association or any officer or member thereof in or in respect of any industry”.
10 It thus appears to the Commission that it is able to inquire into and deal with this matter as an industrial matter as defined
under the Act. Whether the submissions of the applicant, as to the scope and content of the Commission’s jurisdiction and
powers, given that s 23 (1) is prefaced with the words “subject to this Act” are to be sustained, is a matter dealt with later in
these reasons.
11 The issues to be determined at this stage of the matter are as follows—
(a)
the nature of Divisions 2F and 2G of the Act and whether the Commission can grant the relief sought by the
respondents; and
(b)
if not, whether a declaration can be made in terms of that sought by the applicant and if so, whether the
Commission should issue a declaration.
The Statutory Scheme
12 Divisions 2F and 2G of the Act were both inserted into the Act by s 146(1) of the LRRA. In particular, for present purposes,
Division 2G, which whilst quite lengthy I set out in full, provides as follows—
“Division 2G — Right of entry and inspection by authorised representatives
[Heading inserted by No. 20 of 2002 s. 146(1).]
49G. Interpretation
In this Division —
“authorised representative” means a person who holds an authority in force under this Division;
“relevant employee”, when used in connection with the exercise of a power by an authorised representative of
an organization, means an employee who is a member of the organization or who is eligible to become a
member of the organization.
[Section 49G inserted by No. 20 of 2002 s. 146(1).]
49H. Right of entry for discussions with employees
(1) An authorised representative of an organization may enter, during working hours, any premises where
relevant employees work, for the purpose of holding discussions at the premises with any of the relevant
employees who wish to participate in those discussions.
(2) If an award, order or industrial agreement that extends to the relevant employees makes provision as to
entry onto premises by an authorised representative and —
(a)
does not require notice to be given by the representative; or
(b)
requires a specified period of notice to be given by the representative,
the authorised representative is not required to give notice under this section.
(3) If subsection (2) does not apply, the authorised representative is not entitled to exercise a power
conferred by this section unless the authorised representative has given the employer of the employees
concerned at least 24 hours’ written notice.
[Section 49H inserted by No. 20 of 2002 s. 146(1).]
49I.
Right of entry to investigate breaches
(1) An authorised representative of an organization may enter, during working hours, any premises where
relevant employees work, for the purpose of investigating any suspected breach of this Act, the Long
Service Leave Act 1958, the MCE Act, the Occupational Safety and Health Act 1984, the Mines Safety and
Inspection Act 1994 or an award, order, industrial agreement or employer-employee agreement that
applies to any such employee.
(2) For the purpose of investigating any such suspected breach, the authorised representative may —
(a)
subject to subsections (3) and (6), require the employer to produce for the representative’s
inspection, during working hours at the employer’s premises or at any mutually convenient
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time and place, any employment records of employees or other documents, other than
workplace agreements, kept by the employer that are related to the suspected breach;
(b)
make copies of the entries in the employment records or documents related to the suspected
breach; and
(c)
during working hours, inspect or view any work, material, machinery, or appliance, that is
relevant to the suspected breach.
(3) The authorised representative is not entitled to require an employer to produce an employment record of
an employee if the employee —
(a) is a party to an employer-employee agreement; and
(b)
has made a written request to the employer that the record not be available for inspection by
an authorised representative.
(4) A written request under subsection (3)(b) —
(a)
may be withdrawn by written notice given by the employee to the employer; and
(b)
has effect until it is so withdrawn.
(5) An authorised representative is not entitled to exercise a power conferred by this section for the purpose
of investigating a suspected breach of an employer-employee agreement to which a relevant employee is a
party unless the authorised representative is authorised in writing by that relevant employee to carry out
the investigation.
(6) An authorised representative is not entitled to require the production of employment records or other
documents unless, before exercising the power, the authorised representative has given the employer
concerned —
(a)
if the records or other documents are kept on the employer’s premises, at least 24 hours’
written notice; or
(b)
if the records or other documents are kept elsewhere, at least 48 hours’ written notice.
(7) The Commission may, on the ex parte application of an authorised representative, waive the requirement
to give the employer concerned notice of an intended exercise of a power under subsection (6) if the
Commission is satisfied that to give such notice would defeat the purpose for which the power is intended
to be exercised.
(8) If the requirement for notice is waived under subsection (7) —
(a)
the Commission must give the authorised representative a certificate authorising the
exercise of the power without notice; and
(b)
the authorised representative must, after entering the premises and before requiring the
production of the records or documents, give the person who is apparently in charge of the
premises the certificate or a copy of the certificate.
[Section 49I inserted by No. 20 of 2002 s. 146(1).]
49J.
Provisions as to authorities issued to representatives
(1)
The Registrar, on application by the secretary of an organization of employees to issue an authority for
the purposes of this Division to a person nominated by the secretary in the application, must issue the
authority.
(2)
The Registrar must not issue an authority for the purposes of this Division to a person who has held an
authority under this Division that has been revoked under subsection (5) unless the Commission in Court
Session on application by any person has ordered that the authority be so issued.
(3)
A person to whom an authority is issued is an authorised representative of the organization on whose
behalf the application for the authority was made.
(4)
The authority remains in force unless it is revoked or suspended under this section.
(5)
The Commission constituted by a Commissioner may, by order, on application by any person, revoke, or
suspend for a period determined by the Commission, the authority if satisfied that the person to whom it
was issued has —
(a)
acted in an improper manner in the exercise of any power conferred on the person by this
Division; or
(b)
intentionally and unduly hindered an employer or employees during their working time.
(6)
The Registrar may, on application by the secretary of the organization of employees on whose behalf the
application for the authority was made, revoke the authority.
(7)
An application for the revocation of an authority under subsection (5) is to set out the grounds on which
the application is made.
(8) Despite section 49 —
(a)
no appeal lies from a decision of the Commission under subsection (2); and
(b)
section 49(2a) does not apply to an appeal from a decision under subsection (5).
(9)
A person to whom an authority has been issued under this section must, within 14 days after the
revocation of the authority, return the authority to the Registrar.
[Section 49J inserted by No. 20 of 2002 s. 146(1).]
49K. No entry to premises used for habitation
An authorised representative does not have authority under this Division to enter any part of the premises of an
employer that is principally used for habitation by the employer and his or her household.
[Section 49K inserted by No. 20 of 2002 s. 146(1).]
49L. Authority must be shown on request
(1)
If —
(a)
a person proposes to enter, or is on, premises in accordance with section 49H or 49I; and
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the occupier requests the person to show his or her authority,
the person is not entitled under that section to enter or remain on the premises unless he or
she shows the occupier the authority in force under this Division.
(2)
In this section —
“occupier” includes a person in charge of the premises.
[Section 49L inserted by No. 20 of 2002 s. 146(1).]
49M. Conduct giving rise to civil penalties
(1)
The occupier of premises must not refuse, or intentionally and unduly delay, entry to the premises by a
person entitled to enter the premises under section 49H or 49I.
(2)
A person must not intentionally and unduly hinder or obstruct an authorised representative in the
exercise of the powers conferred by this Division.
(3)
A person must not purport to exercise the powers of an authorised representative under this Division
if the person is not the holder of a current authority issued by the Registrar under this Division.
[Section 49M inserted by No. 20 of 2002 s. 146(1).]
49N. Power of Commission restricted
(1)
The Commission does not have jurisdiction to make an award or order or register an agreement
conferring, or making provision for the exercise of, powers of entry and inspection that are additional
to, or inconsistent with, the powers of entry and inspection under Division 2F and this Division and
the provisions as to the exercise of those powers.
(2)
Nothing in subsection (1) prevents or limits the Commission from specifying in an award or order, or
registering an agreement that specifies, the period of notice required to be given by an authorised
representative to an employer before entering premises where relevant employees work.
(3)
To the extent that the provisions of an award, order or industrial agreement, whether made or
registered before or after the coming into operation of section 146 of the Labour Relations Reform
Act 2002, confer or make provision for the exercise of powers of entry and inspection that are
additional to, or inconsistent with, the powers of entry and inspection under Division 2F and this
Division or the provisions as to the exercise of those powers, those provisions have no effect.
[Section 49N inserted by No. 20 of 2002 s. 146(1) 22.]
49O. Enforcement of this Division
A contravention of section 49J(9) or 49M(1), (2) or (3) is not an offence but those subsections are civil penalty
provisions for the purposes of section 83E.
[Section 49O inserted by No. 20 of 2002 s. 146(1).] “
Prior to the enactment of Divisions 2F and 2G, right of entry to deal with industrial matters and to inspect records under the
Act, were dealt with in the former ss 49AB and 49B. Those former provisions depended upon and operated in conjunction
with, awards, orders and industrial agreements conferring a right of entry for union officials, before they could have any
operation and effect. In particular, in the absence of a right of entry provision in an award, order or industrial agreement, the
former section 49AB of the Act of itself, conferred no powers as to right of entry.
The enactment by the legislature of the new Divisions 2F and 2G are a significant departure from the former provisions.
The new scheme, in particular Division 2G, appears to be in substantially similar terms to that contained in Division 11A of
the WRA, dealing with right of entry for union officials under the federal legislation. The terms of Division 2G in relation
to right of entry, appear to reflect the Parliament’s intention to provide a comprehensive scheme as to right of entry, in
contrast to the former ss 49AB and 49B. Prior to those provisions, in relation to right of entry, reliance in this jurisdiction
was placed entirely upon relevant provisions of awards, orders and industrial agreements.
Reflecting its comprehensive nature, Division 2G provides for—
(a) a right of entry for discussions on premises: s 49H;
(b) a right of entry to investigate various breaches: s 49I;
(c)
provisions as to the issuance of authorities by the Registrar for right of entry purposes and their revocation by
order of the Commission: s 49J;
(d) the exclusion of premises for purposes of habitation: s 49K;
(e) penalty and enforcement provisions: ss 49M and 49O; and
(f) particular jurisdiction and powers of this Commission: s 49N
It appears therefore that the Parliament has enacted these provisions in the nature of a code as to right of entry for union
officials in the workplace in this State. This would particularly appear to be the case, because of the effects of s 49N(3),
which provides that the provisions of an award, order or industrial agreement, made before or after the coming into
operation of Division 2G, making provision for the exercise of powers of entry and inspection additional to or inconsistent
with Divisions 2F and 2G, are of no effect: AMWU v Seely International (1998) 80 IR 253 at 258 - 259.
In my opinion, in particular those parts of Division 2F and 2G, dealing with the requirement for a union official to possess
an authority, and the regulation of that process by the Registrar and their revocation by the Commission, are a clear
indication that the statutory scheme in Divisions 2F and 2G, is intended by Parliament to be paramount. It would be a
curious result indeed, if a union official who accesses an employer’s premises purportedly in accordance with a right of
entry provision of an award, and in so doing, misconducts himself or herself, could be subject to either a different or no
penalty regime under the award, because the conduct would not be caught by Division 2G. In my view, given that
Parliament has created the authority to enter by statute, and powers for the revocation of that authority and civil penalty
provisions for conduct in breach of these provisions, it was intended that the statutory scheme effectively cover the field in
relation to right of entry of union officials to employer premises in this State.
It is the case that in interpreting these provisions of the Act, a purposive approach to construction is to be preferred: s
18 Interpretation Act 1984. Furthermore, in ascertaining the meaning of a provision of a statute, consideration can be given
to extrinsic materials to confirm the ordinary meaning conveyed by the text of the provision in the context of the purpose or
object underlying it: s 19 Interpretation Act 1984. Of course, in the first instance, the focus must be on the ordinary and
natural meaning of the words used in the statutory provision in the context of the statute as a whole.
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In this connection, in the second reading speech introducing the Labour Relations Reform Bill 2000, the responsible
Minister said (Hansard 19 February 2002 at 7511) in relation to the right of entry, record keeping and inspection of records
provisions as follows—
“The new provisions provide greater balance and consistency in the state system. By creating a scheme of right
of entry within the Act that is broadly consistent with the commonwealth and other state schemes, the
Government has introduced a far simpler system that avoids some of the complexities of the existing array of
award provisions. Except for the period of notice required to exercise right of entry, the provisions of awards
will be of no effect to the extent that they are inconsistent with or additional to the Act provisions.”
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From the terms of Division 2G, and the Parliamentary materials, it would appear that the Parliament’s purpose in the
enactment of these provisions, was to provide a uniform scheme for right of entry to effectively replace the previous scheme
prescribed by awards, orders and industrial agreements. I note however, that the statutory scheme in Division 2G of the Act,
in relation to the provisions of awards, orders and industrial agreements, does not appear to go quite as far as those under
the WRA. Under section 127AA of the WRA, provisions of an award or order made by the Australian Industrial Relations
Commission (“AIRC”), in relation to right of entry, are made unenforceable. In this jurisdiction, the legislature has not said
that awards, orders and industrial agreement provisions dealing with right of entry are unenforceable in their entirety, as
long as they are not inconsistent with or additional to the scheme provided in Division 2G: s 49N Act.
In my opinion, s 49N(1) does not totally exclude the jurisdiction and powers of the Commission in relation to right of entry
matters. The section does however provide a limit on the jurisdiction of the Commission, in making awards, orders or
registering industrial agreements, concerning the exercise of powers of entry and inspection and the provisions concerning
the exercise of powers conferred by Divisions 2F and 2G. Again, this provision appears to be similar to s 285G(1) of the
WRA, dealing with the powers of the AIRC to deal with right of entry matters. I do not interpret s 49N(1) however, to limit
the Commission’s ability to inquire into and deal with industrial matters as to right of entry, pursuant to s 23(1) of the Act,
in relation to a range of issues that one could envisage arising such as the possession of valid authorities; the timing and
location of meetings; whether appropriate notice as required to exercise the right of entry has been given etc. If this were
not so, in my opinion, it would lead to an unworkable situation in that those kinds of disputes would have no available
means of resolution. I do not consider that this could have been the intention of the Parliament.
Furthermore, in my opinion, the nature of the rights conferred by Division 2G, is to an extent illustrated by the terms of s
49M(1), making it a civil penalty for an occupier of premises to refuse, or intentionally and unduly delay, entry to premises
by an authorised person for a prescribed purpose.
Of course, it is the case that Divisions 2F and 2G of the Act must be considered in the context of intermeshing State and
federal law is applying in Western Australia. That is one cannot view the operation of Division 2G in complete isolation.
The question however, is whether what is sought to be applied to Mr Davis, as a condition of the exercise of his statutory
right of entry, is an obligation imposed by a law of the State or the Commonwealth, and if so, what are the terms of such a
law and is it in conflict with the rights conferred by Division 2G. Despite the attempts of counsel for the respondents to
draw, at least indirectly, such a linkage, I do not think that a drug and alcohol policy is of such a character. A drug and
alcohol policy, promulgated by an employer, albeit in pursuit of important common law and statutory health and safety
obligations in the workplace, is not of itself, a law of the State or the Commonwealth, which could bring into play the
interaction between the statutory privileges and obligations imposed by the Act under Division 2G, and another law.
It should also be recognised, that although drug and alcohol policies have been sanctioned by this Commission and other
jurisdictions, they have not been without some controversy. It appears to be common ground, on the available expert
opinion to date, that drug and alcohol policies do not detect impairment per se, but rather, are an indicator of the likelihood
of impairment: BHP Iron Ore Pty Ltd v CMETSWU and Others (1998) 78 WAIG 2593; AFMEPKIU v Argyle Diamond
Mines Pty Limited (2000) 81 WAIG 324.
In this regard, the terms of such a policy can be distinguished from the terms of laws of this State, dealing with similar
subject matter. For example, reg 4.7 of the Mines Safety and Inspection Regulations 1995 (“MSI Regulations”), provide at
reg 4.7(1) that a person (whether or not an employee) must not be in or on any mine while the person is adversely affected
by intoxicating liquor or drugs. This regulation was referred to by the respondents. However, on its face, the distinction
between the regulation and a drug and alcohol policy is readily apparent. The terms of reg 4.7(1) prohibit any person
“adversely affected” by intoxicating liquor or drugs remaining on or in any mine. This is a statutory prohibition. The policy
behind such a provision is obvious. It would appear to me, that if a union official, seeking to exercise a right of entry under
s 49H of the Act, was for example, visibly adversely affected by either intoxicating liquor or drugs, an employer may well
be entitled to rely upon this provision, to preclude that person’s entry to the mine. Such a provision may well be pleaded in
defence to any action for a civil penalty pursuant to s 49M of the Act.
As to the submissions of the respondents that the drug and alcohol policy is essentially the same in character to that in
relation to site clothing and personal protective equipment, I do not agree. By reg 4.1 of the MSI Regulations, there is a
statutory obligation on a person entering a mine to comply with any requirement to wear or use personal protective clothing
or equipment. Furthermore, any person who does not do so commits an offence and is subject to the penalty provisions
prescribed in reg 17.1 of the MSI Regulations. There is therefore a statutory obligation to comply with these provisions.
It is clear from the terms of the referral pursuant to s 44(9), that the order sought by the respondents in these proceedings,
goes directly to the ability of Mr Davis, as an authorised person, to enter the respondents’ premises. The relief sought does
not go to matters such as what may or may not be done in the exercise of a power of right of entry once Mr Davis is on the
premises of the respondents, such as the location of meetings, duration of meetings etc. The respondents effectively say that
they will not permit Mr Davis to exercise his right of entry under the Act, unless he complies with the drug and alcohol
policy. By the plain terms of s 49H(1) of the Act, Mr Davis, as an authorised representative of the applicant, has in my
opinion, subject to any other laws of the State or the Commonwealth to the contrary, a statutory right to enter the
respondents’ premises, subject to any obligation to give notice under the Agreement and the Metal Trades (General) Award
No 13 of 1965. If no such notice is prescribed, then pursuant to s 49H(2) of the Act, none is required to be given.
In my opinion, in view of the terms of s 49H(1), in the context of Division 2G as a whole, the order sought by the
respondents would have the effect of conferring or making provision for the exercise of powers of right of entry
inconsistent with s 49H(1), contrary to s 49N(1) of the Act and such an order would be beyond the Commission’s
jurisdiction. Furthermore, and in any event, if the Commission purported to make such an order in the terms as sought, it
would be invalid and of no effect, by reason of s 49N(3) of the Act.
Put another way, to grant the order sought by the respondents in this case, would be to impose a limitation, indeed a
proscription, on the right of entry of Mr Davis, not contained in or authorised by the statutory scheme as to right of entry,
which must be regarded as a code, contrary to the apparent will of the Parliament.
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Declaration
30
I finally turn to the question of the Commission’s jurisdiction and power to issue a declaration in this matter. In an
appropriate case, the Commission has the power to issue a declaration as provided by s 34(1) of the Act: RRIA v AWU WA
Branch (1987) 67 WAIG 320 per Kennedy J at 325. The issuance of a declaration by the Commission is subject to the usual
principles as to the use of a declaration as a remedy and is discretionary. (See Meaher, Gummow and Lehane “Equity
Doctrines and Remedies” 3rd Ed ch 19 in particular paras 1919 - 1933). I am satisfied in the context of the present dispute,
there is a good purpose to be achieved by the grant of a declaration in the furtherance of the resolution of the dispute
between the parties and it does not involve a matter that is merely theoretical. Such a declaration is within power in the
context of the Commission presently inquiring into and dealing with an industrial matter pursuant to s 23(1) of the Act, in
the resolution of the industrial matter referred for hearing pursuant to s 44(9) of the Act and in the exercise of the
Commission’s express power to do so pursuant to s 34(1) of the Act.
Conclusion
31
There will therefore be a declaration to the effect that the respondents do not have the right to require Mr Brett Davis, an
authorised representative of the applicant, in possession of the requisite authority, exercising his rights under Division 2G of
the Industrial Relations Act 1979, to submit to a random drug and alcohol test, as a condition of the exercise of those rights.
_________
2002 WAIRC 07272
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
TRANSFIELD SERVICES (AUSTRALIA) PTY LTD AND ANOTHER, RESPONDENTS
CORAM
COMMISSIONER S J KENNER
DATE
MONDAY, 23 DECEMBER 2002
FILE NO/S.
CR 71 OF 2002
CITATION NO.
2002 WAIRC 07272
_________________________________________________________________________________________________________
Result
Declaration issued
Representation
Applicant
Mr D Schapper of counsel
Respondents
Mr P Quinlan of counsel
_________________________________________________________________________________________________________
Declaration
HAVING heard Mr D Schapper of counsel on behalf of the applicant and Mr P Quinlan of counsel on behalf of the respondents,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 (“the Act”), hereby declares—
1.THAT the herein matter in an industrial matter for the purposes of s 7 of the Act.
2.THAT by reason of s 49N(1) of the Act the Commission does not have the jurisdiction or power to make an order
requiring Mr Brett Davis, an authorised representative of the applicant, in possession of the requisite authority, exercising
his rights under Division 2G of the Act to enter the premises of the respondents, to submit to a random drug and alcohol
test as a condition of the exercise of those rights.
3.THAT by reason of the terms of Division 2G of the Act, the respondents do not have the right to require Mr Brett
Davis, an authorised representative of the applicant, in possession of the requisite authority, exercising his rights under
Division 2G of the Act to enter the premises of the respondents, to submit to a random drug and alcohol test as a
condition of the exercise of those rights.
Commissioner.
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Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Fremantle Steam
Laundry

GREGOR C
C268/2002

N/A

Employment situation

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Inghams Enterprises Pty
Ltd

WOOD C
C255/2002

26/11/2002

Hours of work

Concluded
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RESULT

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Fremantle Steam
Laundry

GREGOR C
C11/2002

N/A

Deduction of monies

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

R.G Lester &
Associates

GREGOR C
C272/2002

23/01/2003

Alleged unfair dismissal

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Rottnest Island
Authority

GREGOR C
C261/2002

6/12/2002

Alleged unfair redundancy

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Westrac Equipment Pty
Ltd

GREGOR C
C211/2002

7/11/2002

Termination of
employment

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Westrac Equipment Pty
Ltd

GREGOR C
CR212/2002

N/A

Termination of
employment

Discontinued

Civil Service Association

Director General,
Department of Justice

SCOTT C
PSAC48/2002

16/12/2002
20/12/2002

Alleged treatment

Concluded

Civil Service Association

Director General,
Department of Justice

SCOTT C
PSAC56/2002

27/09/02

Commuted Shift
Allowance

Referred

Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union

Netspark Electrical Pty
Ltd

GREGOR C
C137/2002

9/07/2002

Dismissal

Referred

Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union

Netspark Electrical Pty
Ltd

GREGOR C
C137/2002

11/12/2002

Dismissal

Discontinued

Construction, Forestry,
Mining & Energy Union

Drake Personnel
Limited & Others

GREGOR C
C259/2002

3/12/2002

Wages and conditions

Concluded

Construction, Forestry,
Mining and Energy
Union (Federal Union)

Hiform Concrete Pty
Ltd

GREGOR C
C12/2002

22/01/2002

Industrial action

Concluded

Independent Schools
Salaried Officers'
Association

Br Warwick Bryant,
Principal, Nagle
Catholic College &
Others

HARRISON C
C156/2002

5/08/2002
23/08/2002

Form of appraisal

Concluded

Independent Schools
Salaried Officers'
Association

rev. Dr. Tom Wallace,
Anglican Schools
Commission

HARRISON C
C247/2002

28/11/2002
9/12/2002
17/12/2002

Negotiations of a new
Enterprise Agreement

Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Altone Park Golf Club

HARRISON C
C54/2002

2/04/2002

Reduction in employee's
hours without consultation

Referred

Liquor, Hospitality and
Miscellaneous Workers
Union

CSR Building Materials

GREGOR C
C249/2002

28/11/2002

Termination

Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Burswood Resort
(Management) Ltd

HARRISON C
C214/2002

11/11/2002

Reduction of hours of Parttime and Casual staff
without consultation

Discontinued

Liquor, Hospitality and
Miscellaneous Workers
Union

Department of
Education

HARRISON C
C115/2002

11/06/2002

Payment of wages to
wrong bank account

Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

AHS Hospitality Group
Pty Ltd

HARRISON C
C269/2002

N/A

Dispute regarding
proposed agreement

Discontinued

Liquor, Hospitality and
Miscellaneous Workers
Union

Mastercare Property
Services (WA) Pty Ltd

SMITH C
CR157/2001

29/08/2001
18/09/2001

Dispute over the working
hours of union members

Dismissed
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Liquor, Hospitality and
Miscellaneous Workers
Union

Quirk Corporate Pty
Limited

SMITH C
CR145/2002

8/11/2002

Alleged Denial Of
Employment

Dismissed

Municipal, Road Boards,
Parks and Racecourse
Employees' Union

Logo Appointments,
T/A Venus Corporation

WOOD C
C257/2002

23/01/2003

Denial of contractual
benefits

Concluded

Police Union

Commissioner of Police

BEECH SC
PSAC13/2001

20/08/2001

Police Union

Commissioner of Police

SCOTT C
PSAC3/2001

5/04/2001

Reversion rights for
commissioned officers
who have completed an
initial term of 3 years and
reappointed at the same
level for a further term

Concluded

Police Union

Commissioner of Police

SCOTT C
PSAC33/2002

22/08/2002

Probationary period

Concluded

Police Union

Commissioner of Police

SCOTT C
PSAC4/2002

7/03/2002
13/03/2002

Alleged dispute re safety
issues

Referred

Police Union

Commissioner of Police

SCOTT C
PSAC46/2002

12/12/2002
19/03/2003

Entitlements

Referred

Police Union

Commissioner of Police
Service of Western
Australia

SCOTT C
PSAC42/2002

17/01/2003

Transfer Allowances

Concluded

Police Union

Commissioner of Police
Service of Western
Australia

SCOTT C
PSAC44/2002

20/11/2002

Negotiations on conditions
to be included in the
Industrial Agreement

Closed

Prison Officers' Union

Hon. Attorney General

BEECH SC
C182/2002

17/09/2002

Ranking and transfers of
Prison Officers

Concluded

Shop, Distributive and
Allied Employees'
Association

Stirling Holdings Pty
Ltd as trustee for
Stirling Metals Unit
Trust T/A Stirling
Stainless Steel

HARRISON C
C236/2002

18/11/2002

Discrimination of union
members

Concluded

State School Teachers
Union

Mr Paul Albert Director General
Department of
Education

HARRISON C
C260/2002

N/A

Alleged serious
misconduct

Concluded

Concluded

CORRECTIONS—
2003 WAIRC 07395
BUILDING TRADES AWARD 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CRYSTAL SOFTDRINKS AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
FRIDAY, 17 JANUARY 2003
FILE NO.
APPLICATION 1636 OF 2002
CITATION NO.
2003 WAIRC 07395
_________________________________________________________________________________________________________
Result
Correcting Order
_________________________________________________________________________________________________________
Correcting Order
WHEREAS on 16 December 2002 an Order in this matter was deposited in the Office of the Registrar; and
WHEREAS the said order related to amendments to the Building Trades Award 1968; and
WHEREAS there was an error in order 2 relating to Clause 19. – Overtime, subclause (6); and
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WHEREAS that order 2 should have read—
(6)
Any employee who is required to continue working for more than two hours after his usual knock-off time on any day
shall be supplied by the employer with a reasonable meal or, in lieu of such meal, shall be paid an allowance of $9.60 for
that meal.
Provided that this subclause shall not apply to a worker who has been notified on the previous day that he would be
required to work such overtime.
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders—
THAT order 2 should be corrected in Clause 19. – Overtime, subclause (6) to read—
(6)
Any employee who is required to continue working for more than two hours after his usual knock-off time on any day
shall be supplied by the employer with a reasonable meal or, in lieu of such meal, shall be paid an allowance of $9.60 for
that meal.
Provided that this subclause shall not apply to a worker who has been notified on the previous day that he would be
required to work such overtime.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

PROCEDURAL DIRECTIONS AND ORDERS—
2003 WAIRC 07636
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BERNARD ROY WORTHINGTON, APPLICANT
v.
FALKIRK NOMINEES PTY LTD T/A ROSS HUGHES AND COMPANY AND AUSTRALIAN
PROPERTY CONSULTANTS, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
WEDNESDAY, 5 FEBRUARY 2003
FILE NO.
APPLICATION 1577 OF 2001
CITATION NO.
2003 WAIRC 07636
_________________________________________________________________________________________________________
Result
Order issued
Representation
Applicant
Ms H. Ketley (of counsel)
Respondent
Mr T. Retallack (of counsel)
_________________________________________________________________________________________________________
Order
WHEREAS on 10 April 2002 the Commission issued an order under s.27(1)(o) of the Industrial Relations Act 1979 regarding the
programming of the substantive application and the provision by the respondent of particulars and discovery [2002 WAIRC 05226];
AND WHEREAS the substantive application has been remitted to the Commission and is listed for 17 to 19 April 2002 inclusive;
AND WHEREAS the applicant has applied to amend the above order taking into account the dates of hearing;
AND WHEREAS the Commission decided that an Order should issue substantially in the terms of orders (3) and (4) of the order of
10 April 2002 and otherwise cancelling the order;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under s.27(1) of the Industrial Relations Act 1979,
hereby order—
(1)
THAT the Order in application No. 1577 of 2001 issued on 10 April 2002 is hereby cancelled.
(2)
THAT by 4:00pm on Monday 17 February 2003 the respondent provide to the applicant further and better particulars
of the “gross negligence and/or inappropriate and unprofessional behaviour by the applicant” referred to at paragraph
13 of the respondent’s Notice of Answer and Counter Proposal.
(3)
THAT by 4:00pm on Monday 17 February 2003 the respondent discover to the applicant all documents relevant to
the claim including but not limited to Mr Worthington’s Work in Progress sheets for July and August 2001 and
details of Mr Worthington’s banked production entitlements between 1 July 2001 and 31 August 2001.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.

____________________
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2003 WAIRC 07638
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KEVIN EAST, APPLICANT
v.
INTEGRAL BUSINESS SYSTEMS PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
WEDNESDAY, 5 FEBRUARY 2003
FILE NO.
APPLICATION 199 OF 2002
CITATION NO.
2003 WAIRC 07638
Order
WHEREAS by summons to witness issued on 3rd February 2003 Guido Torelli the Principal of Integral Business Systems Pty Ltd
(the Respondent) was required to produce to proceedings of the Commission held on 4th February 2003 the Respondent’s total sales
records for the period July to December 2001 identifying all customers of the Respondent and the value of sales to each customer;
and
WHEREAS Guido Torelli did produce the said sales records at the hearing in compliance with the Summons to Witness; and
WHEREAS the Commission has been moved by Ms Auerbach (of Counsel) who appeared for Integral Business Systems Pty Ltd to
issue orders that the information contained in the records shall not be made public; and
WHEREAS Mr Mullally, Industrial Agent, who appears for Kevin East consents to such orders being made.
NOW THEREFORE the Commission pursuant to the powers vested in it by s.33(3) and (5) of the Industrial Relations Act, 1979,
hereby orders by consent:
THAT the documents produced by Mr Guido Torelli in answer to the summons dated 3rd February 2003 shall not be
released to the public or any person not so authorised by the Commission to view the documents.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________

2003 WAIRC 07329
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DARRYL E BLACK, APPLICANT
v.
PRINCESS MARGARET HOSPITAL FOR CHILDREN INCORPORATED AS TRUSTEE FOR
PRINCESS MARGARET HOSPITAL FOR CHILDREN FOUNDATION, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
MONDAY, 6 JANUARY 2003
FILE NO/S.
APPLICATION 1265 OF 2002
CITATION NO.
2003 WAIRC 07329
_________________________________________________________________________________________________________
Result
Application for an Interlocutory Order granted
_________________________________________________________________________________________________________
Order
HAVING heard Mr B Jackson of counsel on behalf of the applicant and Mr C Raymond of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
(1) THAT the parties shall provide each other with a discovery list of all documents relevant to the matters in issue,
January 2003.
verified by affidavit, on or before the 23rd day of
(2) THAT each party shall provide inspection to the other of its discovered documents on or before the 30th day of
January 2003.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________

2003 WAIRC 07396
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SATISH BALAGOPALAN, APPLICANT
v.
COMPETITIVE FOODS PTY LTD (TRADING AS HUNGRY JACK’S) , RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
FRIDAY, 17 JANUARY 2003
FILE NO.
APPLICATION 1513 OF 2002
CITATION NO.
2003 WAIRC 07396
_________________________________________________________________________________________________________
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Order
WHEREAS on 11th December 2002 Satish Balagopalan (the Applicant) made application for orders for production of certain
information from the Competitive Foods Pty Ltd t/as Hungry Jack’s Pty Ltd (the Respondent); and
WHEREAS the Commission has decided ex parte that in respect of the service of summonses that the Applicant can serve
summonses on the staff members of the Respondent whose names are listed below at the Respondent’s premises at 226 Great
Eastern Highway on Tuesday 21st January 2003 at the time specified hereunder—
(a)
David Villa (day shift – approximately 8.00am to 4.30pm)
(b)
Mark Mangano (night shift – approximately 3.00pm to 11.00pm);
(c)
Heidi Congdon (10.00am to 3.00pm); and
(d)
Teresa Flint (day shift – approximately 8.00am to 4.30pm)
; and
WHEREAS the Commission has decided ex parte that in respect of the service of witness summons upon Lisa Fotakis the
Applicant is authorised to make such service by forwarding a copy of the application to Lisa Fotakis by registered mail for service
at Unit 11, 22 King George Street, Victoria Park Western Australia; and
WHEREAS the Commission hereby waives necessity to provide conduct money at the time of service in relation to the summons to
be served upon Lisa Fotakis.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
1.
THAT the Applicant can serve summonses on the staff members of the Respondent whose names are listed below at
the Respondent’s premises at 226 Great Eastern Highway on Tuesday 21st January 2003 at the time specified
hereunder—
(a)
David Villa (day shift – approximately 8.00am to 4.30pm)
(b)
Mark Mangano (night shift – approximately 3.00pm to 11.00pm);
(c)
Heidi Congdon (10.00am to 3.00pm); and
(d)
Teresa Flint (day shift – approximately 8.00am to 4.30pm)
2.
THAT the Applicant is authorised to serve a witness summons upon Lisa Fotakis by registered mail without
providing conduct money with service.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

____________________

2003 WAIRC 07609
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
REBECCA STEVENS, APPLICANT
v.
PALM SPRINGS NATURAL SPRINGWATER, WEST COAST SPRING WATER, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
MONDAY, 3 FEBRUARY 2003
FILE NO/S.
APPLICATION 1852 OF 2002
CITATION NO.
2003 WAIRC 07609
_________________________________________________________________________________________________________
Result
Order issued.
_________________________________________________________________________________________________________
Order
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS on the 31st day of January 2003, the Commission convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at that conference the parties agreed that the name of the Respondent should be amended to “West Coast Spring
Water”;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, by consent,
hereby orders—
THAT the name of the Respondent in the application be amended to “West Coast Spring Water”.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

____________________
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2003 WAIRC 07409
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
SILENT VECTOR PTY LTD T/A SIZER BUILDERS, APPLICANT
v.
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT
SENIOR COMMISSIONER A R BEECH
MONDAY, 20 JANUARY 2003
APPLICATION 63 OF 2003

CORAM
DATE
FILE NO/S.
CITATION NO.
_________________________________________________________________________________________________________
Result
Application for shortened time for answers granted
Representation
Applicant
Mr G. McCorry (as agent)
Respondent
Mr T. Dixon (of counsel)
_________________________________________________________________________________________________________

Order
WHEREAS the Commission has before it an application pursuant to s.49J(5) of the Act;
AND WHEREAS an application has been made for a reduction in the time required for the filing of Answers to that application;
AND WHEREAS the respondent does not oppose the granting of the order sought given the decision of the Commission as
presently constituted in application 42 of 2003 on 20 January 2003;
AND WHEREAS the Commission in Chambers pursuant to r.78(5) is of the opinion that an order should issue reducing the time
for filing Answers for the reasons previously given;
NOW THEREFORE, I, pursuant to the powers vested in me pursuant to s.27 of the Act hereby order—
1. THAT Silent Vector Pty Ltd serve a copy of this order upon the Construction, Forestry, Mining and Energy
Union of Workers in conjunction with the Notice of Application in this matter.
2. THAT the Construction, Forestry, Mining and Energy Union of Workers file and serve on the Applicant a
Notice of Answer and Counter Proposal within 48 hours of the date of service on it of the Notice of Application
in this matter.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________

2003 WAIRC 07516
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PERSONNEL SERVICES AND LABOUR HIRE PTY LTD, APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
WEDNESDAY, 29 JANUARY 2003
FILE NO.
APPLICATION 73 OF 2003
CITATION NO.
2003 WAIRC 07516
Order
WHEREAS Personnel Services and Labour Hire Pty Ltd (the Applicant) has applied in Application 73 of 2003 for orders pursuant
to s.49J(5) of the Industrial Relations Act, 1979 revoking the right of entry of a permit issued to Jennifer Telstar an authorised
representative of the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch (the Respondent
Union); and
WHEREAS on 22nd January 2003 Personnel Services and Labour Hire Pty Ltd has applied for an order for shortened time for the
Respondent to file a response to Application 73 of 2003 and that the matter be heard expeditiously; and
WHEREAS the Commission heard submissions from Mr Damian Clarke, Industrial Agent, on behalf of the Applicant; and
WHEREAS the nature of the submissions indicated that the Applicant was seeking what amounts to an injunctive order for a period
of three to four months; and
WHEREAS such an order is misconceived in an application of this nature; and
WHEREAS the Commission has heard from Ms Fiona Bennett on behalf of the Respondent Union who argues that the matter is a
serious one and the Union requires the statutory period to provide a sufficient and proper answer; and
WHEREAS the Commission has concluded that the underlying reasons for the application are to protect Personnel Services and
Labour Hire Pty Ltd in its efforts to have its employees sign agreements under other legislation; and
WHEREAS the Commission has concluded that this is not a proper use of the powers of the Commission to order shortened time
pursuant to the Industrial Commission Regulations 1985; and
WHEREAS the Commission has decided to refuse that part of the application requiring the Respondent Union to file answers in a
time less than 21 days statutory period; and
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WHEREAS the Commission recognises that the matter identified in the substantive application is an important one and has decided
to issue orders that the application be heard expeditiously.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979 the Commission hereby orders—
1.
THAT Application 73 of 2003 as it concerns orders for shortened time to answer is dismissed.
2.
THAT Application 73 of 2003 as it refers to expeditiously hearing is granted.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07373
THE HOME AND COMMUNITY SERVICES ENROLLED NURSES (ALHMWU) AWARD
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
SILVER CHAIN NURSING ASSOCIATION (INC), RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
WEDNESDAY, 15 JANUARY 2003
FILE NO/S.
A 1 OF 2003
CITATION NO.
2003 WAIRC 07373
_________________________________________________________________________________________________________
Result
Application for abridgement of time in which to file answering statement granted.
_________________________________________________________________________________________________________
Order
WHEREAS an application has been made to reduce the time for filing answers in Application A 1 of 2003, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the time for filing an answering statement in respect of the application for an interim award be and is hereby
abridged, and such answering statement shall be filed by 12.00 noon, on Monday, the 20th day of January 2003.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07455
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, EDUCATION DEPARTMENT OF WA, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DELIVERED
TUESDAY, 28 JANUARY 2003
FILE NO/S.
PSAC 25 OF 2002
CITATION NO.
2003 WAIRC 07455
_________________________________________________________________________________________________________
Result
Directions Issued
_________________________________________________________________________________________________________
Direction
HAVING HEARD Mr J Dasey on behalf of the applicant and Mr D Husdell on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs—
(1)
THAT the parties hold discussions on 29 and 30 January 2003 to discuss and divulge information relating to
the forced transfer of Ms Murphy, Ms Swan and Ms Hughes (“the employees”). Matters to be discussed
include, inter alia—
a)
The basis upon which a decision was made to forcibly transfer the employees.
b)
Why the employees were selected for transfer.
c)
The nature of the positions to which the employees have been transferred.
d)
The ramifications on the employees of the transfer to these positions.
e)
The lawfulness of the employees’ transfers
(2)
THAT Mr Robson, or an equivalent senior employee of the respondent who has knowledge of this dispute, be
available to participate in the discussions as appropriate.
(3)
THAT whilst this process is being undertaken the employees are to report to work at the Perth District Office.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
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JOINDER/CONCURRENCE OF PARTIES—Application for—
2003 WAIRC 07444
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH AND COROMAL
CARAVANS, RESPONDENTS
CORAM
SENIOR COMMISSIONER A R BEECH
DATE OF ORDER
FRIDAY, 24 JANUARY 2003
FILE NO.
APPLICATION 2075 OF 2002
CITATION NO.
2003 WAIRC 07444
_________________________________________________________________________________________________________
Result
Application for joinder granted
Representation
Applicant
Mr T Kucera (of counsel)
Respondent
Mr A Drake-Brockman (of counsel) on behalf of Coromal Caravans
_________________________________________________________________________________________________________
1

2

3
4

5

6

7

8

9

Reasons for Decision
The application before me is by the Construction, Forestry, Mining and Energy Union of Workers (“CFMEU”) for joinder as a
party to an application by the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers –
Western Australian Branch (“AMWU”) for an enterprise order pursuant to s.42(I) of the Act. The application for joinder is
opposed by Coromal Caravans. There is no objection to the application from the AMWU.
On the material before me I find that the bargaining pursuant to s.42 was formally initiated by the AMWU in a letter of
30 August 2002 to Coromal Caravans. Significantly, the letter states that the intended parties to the agreement are to be the
AMWU and the CFMEU. That letter therefore complies with the requirements of s.42(3)(c) by stating the intended parties to
the agreement. I infer from that subsection that the intended parties may include an organisation in addition to the organisation
which writes to initiate the bargaining.
I also find as a fact that the shop steward who has participated in the negotiations is a member of the CFMEU and that
Coromal Caravans was aware of that fact. I therefore find that all the negotiating parties bargained together: s.42(6).
I also find that when the Commission was asked under s.42H to declare that bargaining between the negotiating parties has
ended (1984 of 2002) the advocate for the AMWU also entered an appearance for the CFMEU in the proceedings (transcript
p.2). There was no objection to that appearance from Coromal Caravans. On the evidence in those proceedings Coromal
Caravans has a consultative committee on which both unions have delegates (transcript p.10). The evidence of the operations
manager Mr Barrett in those proceedings was that a CFMEU member and also a representative of the CFMEU was present at
least at a conference in the Commission on 8 October 2002 (transcript p.42).
I also find as a fact that CFMEU has not in its own name initiated bargaining under s.42 of the Act. That may not be a matter
of grave significance given my earlier reasoning and also that s.42(7) provides that nothing in s.42 prevents or limits a person
from bargaining for an industrial agreement when bargaining has not been initiated under subsection (1). The CFMEU has not
sought to be formally joined as a party to any of the earlier Commission proceedings. As a consequence, it is not a party to the
declaration which issued pursuant to s.42H that “bargaining between the negotiating parties hereto has ended” [the “parties
hereto” being the AMWU and Coromal Caravans.]
The CFMEU applies for this joinder pursuant to s.27(1) of the Act. In my view, the powers under that section are available to
the Commission under s.42. To hold otherwise would be to hold that the Commission when dealing with an application for an
enterprise order cannot require the parties to exchange documents or claims or counterclaims nor take evidence on oath,
pursuant to s.27(1). In the absence of clear wording to that effect, I would be reluctant to hold that the powers under s.27 are
not available.
I find that the facts reveal that the CFMEU has been a negotiating party for the purposes of bargaining initiated under s.42 by
the AMWU. I find that although the application for a declaration under s.42H was brought by the AMWU, that does not
preclude the conclusion that the negotiations which have been declared ended by that declaration are the negotiations which
included the CFMEU. While it is a fact that the CFMEU has not been a formal party to proceedings in the Commission, on the
facts overall that is a matter of technicality or legal form which the Commission is expressly commanded to overrule in the
interests of equity, good conscience and the substantial merit of the case: s.26(1).
I also find that Coromal Caravans will suffer little, if any detriment from granting the application for joinder. The CFMEU
states, and I accept, that its claims are the claims which have been put forward by the AMWU. It joins in those claims and any
joinder of the CFMEU to these proceedings will not result in any additional claims being made by it. Any enterprise order
which issues will prevail over any award with which it is inconsistent (s.42J(3)) and that includes any award to which the
CFMEU is party which may apply to employees at Coromal Caravans.
In the circumstances, I grant the application for joinder and the minute of an order to that effect now issues.

_________

390

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

2003 WAIRC 07453
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH AND COROMAL
CARAVANS, RESPONDENTS
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 2075 OF 2002
CITATION NO.
2003 WAIRC 07453
_________________________________________________________________________________________________________
Result
Application for joinder granted
Representation
Applicant
Mr T Kucera (of counsel)
Respondent
Mr A Drake-Brockman (of counsel) on behalf of Coromal Caravans
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr T Kucera (of counsel) on behalf of the applicant and Mr A Drake-Brockman (of counsel) on behalf of
Coromal Caravans, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Construction, Forestry, Mining and Energy Union of Workers is hereby joined as a party to application 2075 of
2002.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.

NOTICES—Appointments—
NOTICE OF APPOINTMENT
Notice is given that, pursuant to the powers in section 95 of the Industrial Relations Act, the Chief Commissioner has designated
Susan Bastian
To be the designated Deputy Registrar with effect from 13 December 2002 and until further notice.
JOHN SPURLING,
Registrar.
13 December 2002

PUBLIC SERVICE APPEAL BOARD—
2003 WAIRC 07213
AGAINST THE DECISION IN REGARD TO DISCIPLINARY PROCEEDINGS
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPELLANT
v.
DIRECTOR GENERAL, DEPARTMENT OF FAMILY AND CHILDREN’S SERVICES,
RESPONDENT
CORAM
PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT – CHAIRMAN
MS D ROBERTSON – BOARD MEMBER
MS M JAMES – BOARD MEMBER
DATE
FRIDAY, 13 DECEMBER 2002
FILE NO.
PSAB 4 OF 2001
CITATION NO.
2002 WAIRC 07213
_________________________________________________________________________________________________________
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Result
Appeal upheld in part
Representation
Appellant
Ms M in de Braekt
Respondent
Mr D Matthews (of Counsel)
_________________________________________________________________________________________________________
Reasons for Decision
These are the unanimous reasons of the Public Service Appeal Board (“the PSAB”).
Background
The history of the matter before the PSAB is this. In October 2000, Mr H held the position of Manager of the respondent’s
2
Community Skills Training Centre (“CSTC”). The CSTC provides training courses in mediation skills, dealing with difficult
people or families, interview skills, working with young people, protective behaviours, mental health issues, group facilitation
skills, legal issues, case management, stress management, and a number of other matters associated with the work of the
Department of Family and Children’s Services (“the Department”). Mr H’s role was to manage and supervise the operations of
the CSTC, consult with the non-government sector and relevant departmental units on training needs, organisational and
management matters, provide professional support, development and leadership for the staff at the CSTC and liaise with
specified training and advisory bodies on accreditation and registration of courses. Within his job description is a section
dealing with selection criteria. A demonstrated commitment to the application of EEO principles and practices was an essential
requirement. Part of Mr H’s responsibilities included organising and conducting training courses, engaging external trainers,
and signing their contracts with the Department.
Ms G is a qualified social worker, who is self employed. Amongst other work, she provides training services in a number of
3
areas within her expertise. She was engaged by the Department, through Mr H, to conduct a Protective Behaviours course for
Milliya Rumarra, an alcohol and drug rehabilitation centre in Broome, in November 2000. Ms G was to conduct all but a small
part of the course, and Mr H was to conduct that part which Ms G did not do. Mr H travelled with her to and from Broome, and
they stayed at the same hotel, where they dined together. They also visited some of the local points of interest in their free
time.
In March 2001, after seeing an article in the newspaper regarding an allegation against Mr H unrelated to herself, Ms G made a
4
complaint to the Department regarding Mr H’s conduct towards her during the course of their trip to Broome in November
2000.
The respondent says that it undertook a “preliminary” investigation of the complaint, formed a suspicion that Mr H had
5
misconducted himself, and then proceeded with a disciplinary process. Following that process, Mr H was found to have
committed 4 serious breaches of discipline as follows—
“That on 22 November 2001, whilst in Broome on work related business, you initiated a demonstration of your massage
technique on (Ms G) in her hotel room and in doing so you acted inappropriately and thereby—
1.
Committed an act of misconduct in contravention of Section 9(a) of the Public Sector Management Act 1994,
General Principles of Official Conduct by failing to comply with the WA Public Service Code of Ethics,
specifically the key principles of Justice, Respect for Persons and Responsible Care, in your official duties as
Manager CSTC towards (Ms G), then a sub-ordinate contractor;
2.
Committed an act of misconduct in contravention of Section 9(b) of the Public Sector Management Act 1994,
General Principles of Official Conduct, by failing to act with integrity in the performance of your official duties
as Manager CSTC towards (Ms G), then a sub-ordinate contractor;
3.
Committed an act of misconduct in contravention of Section 9(c) of the Public Sector Management Act 1994,
General Principles of Official Conduct, by failing to exercise the proper courtesy, consideration and sensitivity
in your dealings with (Ms G), then a sub-ordinate contractor;
Your behaviour towards (Ms G) constituted harassment and therefore you have—
4.
Committed an act of misconduct by disregarding the provisions of the department’s Best Practice Entry 1.6.4 –
Elimination of Harassment in the Workplace.”
(Exhibit A(25))
We note for completeness that these findings numbered 1 to 4, were originally part of a group of allegations, and as part of
6
those allegations, those numbered 1 to 4 inclusive above were previously numbered 4 to 7 respectively. This is significant in
that reference in the transcript is often to allegations 4 to 7 rather than 1 to 4.
A penalty of transfer was said to have been imposed, however a suitable position was said not to be available, and Mr H was to
7
remain on the Officers Awaiting Placement list until a suitable position could be found.
The appellant, on behalf of its member, Mr H, appeals against decision of the respondent in finding Mr H committed breaches
8
of discipline and against the penalty imposed.
Also for the sake of completeness, we note that there is also a matter before the Public Service Arbitrator (“the Arbitrator”) in
9
which the applicant in that matter, being the same as the appellant in this matter, seeks, on behalf of Mr H, that the Arbitrator
order the respondent to cease the disciplinary process in respect of those findings of inappropriate conduct on Mr H’s part
relating to the journey to Broome. In that matter, the disciplinary process has proceeded to the point of the respondent advising
Mr H that the breaches of discipline have been found, and a penalty has been proposed. Mr H has been given the opportunity to
comment on the proposed penalty, and has applied to the Arbitrator at that very last stage of the lengthy process.
10 In light of the decision of the Industrial Appeal Court in Civil Service Association of Western Australia Inc v Director General
of Department for Community Development [2002] WASCA 241, the respondent concedes that findings 1 and 2 (or allegations
4 and 5) fall away on account of the conduct not having occurred in the performance of official duties as alleged. This leaves
findings 3 and 4 for consideration.
1

The Schedule
The Schedule to the Notice of Appeal consists of 9 pages, the first part of which contains 46 points under the heading of
Grounds. Some of these Grounds are merely vague assertions such as points 34, 35, 36, 37, 41 and 42. Some are statements of
the law, or assertions as to the law, for example paragraph 38. Some would appear to constitute a submission, and do not set
out grounds of an appeal. The Schedule then goes on to list 49 so called Particulars. The Schedule also contains 8 Orders
Sought.

11
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Our purpose in noting the detail contained in the Schedule is to comment as to that detail with a view to providing some
guidance to parties as to what is and what is not of assistance to the PSAB and what is or is not required.
13 Regulation 8(2)(c) of the Industrial Relations Commission Regulations 1985 requires that—
“(2)
A Notice of Application shall —
…
(c)
have attached a written statement of claim which clearly and concisely specifies the exact nature of
the relief sought and the purpose of the application.”
14 It is not helpful or necessary to go to the detail set out in this appeal. Some of the detail serves only to cloud, not to clarify, the
issues to be dealt with. If the purpose of such broad ranging, and in some cases imprecise, allegations as contained within the
Grounds is to ensure that the appellant’s rights to cover any defects in the process or outcome in the disciplinary process which
come to light during the course of the proceedings then it is unnecessary. It is unnecessary for the appellant to identify each
and every possible failure on the part of an employer but merely to state the claim in clear and concise terms. The Commission,
and its constituent bodies such as the PSAB, is not a court of pleadings. Its role is to deal with disputes between employers and
employees regarding industrial matters, and to do so on the basis of “equity, good conscience, and the substantial merits of the
case without regard to technicalities or legal forms” (Section 26 (1)(a) of the Industrial Relations Act 1979 (“the IR Act”)). The
role of the PSAB is to deal with a particular sub-set of disputes. The PSAB is made up of the Arbitrator, as Chairman, and
representatives appointed by the employer and by the employee’s organisation. The Arbitrator is a member of the Commission
and is not required to have any particular qualification in the law, whether that be administrative law or otherwise. The other
members of the PSAB likewise are not required to have particular qualifications. This is consistent with the role of the PSAB
being to hear and determine appeals by Government Officers against decisions of their employers relating to matters associated
with their employment on the basis of fairness and equity, not on the basis of the application of legal principles and processes.
The PSAB’s considerations of the fairness of an employers’ decision or conduct may include issues of process and the
application of the law. However, as s.26 of the IR Act requires, its considerations are based on equity and merit.
15 It has been argued that the provision of detail as contained within a Notice of Appeal such as this, can obviate the necessity for
the provision of further and better particulars. This may be so but is not necessarily so. It is not so when what might be
contained within the particulars or the grounds, are not particulars or grounds at all but vague assertions which do not assist in
the identification of the issues in dispute or of the appellant’s position in respect of any particular matter.
16 Accordingly, a simple statement of claim involving a concise outline of the claim, and the remedy sought is sufficient to bring
a matter to the PSAB’s jurisdiction. Regulation 8(2)(c) confirms this. Therefore, a claim in the detail set out in this appeal is
quite unnecessary.
17 Further, the Schedule to the Notice of Appeal in this matter contains a statement at the very beginning which says—
“The Appellant respectfully reserves the right to amend this application, in particular as a consequence of information
revealed during the discovery process.”
18 There is no right which can be reserved by an appellant merely by stating it. The appellant, or the respondent for that matter
may, at any time, seek leave to amend its position, but the amendment would not be as of right. Therefore, a statement
purporting to reserve rights is unnecessary and inappropriate.
The Appeal
19 The appellant says that the procedure adopted by the respondent in this matter is so badly flawed that the findings, conclusions
and the penalty cannot be sustained. It says that the substance of the complaints against Mr H cannot be separated from the
procedure. If the procedure and process are flawed then the outcomes are unreliable and must be struck down. The appellant
says that while the PSAB can adjust the decision it can only do so after reviewing what the respondent has done.
20 The appellant says that it is permissible for the PSAB not to enquire into the truth of the allegations if it satisfied that the
procedural difficulties or flaws are so serious as to call the whole process into question. The appellant referred to the decision
in Cull v Commissioner of State Revenue Department (2002) 82 WAIG 377. On the basis of that decision, the appellant says
that the issue of the reliability or otherwise of Mr H’s evidence becomes irrelevant because the substantial procedural flaws in
the respondent’s approach make it unnecessary to examine those matters. The appellant’s argument is that what the respondent
did during its process is the important consideration, as is whether it has adhered to the Public Sector Management Act
1994 (“PSM Act”). It says that the processes under that Act are mandatory and once they are breached then that is the end of
the matter. It says that the power of the respondent to discipline its employees is subject to that Act. Where it has not complied,
the respondent’s actions ought be declared void. The appellant says that the principles of administrative law apply to the
respondent’s decisions and they set out the tests to be applied.
21 The respondent says that in accordance with the decision in Gary Mark Raxworthy v The Authority for Intellectually
Handicapped Persons (69 WAIG 2266), the PSAB is to deal with the matter by way of a hearing de novo and review the
decision of the employer not merely on the basis of whether that decision was the right one based on the evidence available at
the time, but by placing itself in the shoes of the employer. The respondent says that if there were procedural flaws in the
original process then they are not determinative of the appeal before the PSAB.
22 The respondent refers to the decision of the Supreme Court in Re: Railway Appeal PSAB Ex parte Western Australian
Government Railways Commission (1999) 21 WAR 1, where the issue was whether the Railways Appeal Board should have
disposed of the matter before it having considered only procedural questions, or whether it should have gone on to consider the
merits of the matter before it. The Supreme Court noted that on the basis of the legislation, being the Government Railways
Act, that the Railways Appeal Board did not have to go on and consider the merits of the matter but, upon finding procedural
defects, was entitled to quash the employer’s decision and send it back to the employer for that reason alone. The respondent
says that whilst that approach may have some initial attraction, the decision of His Honour, Malcolm CJ distinguishes the
Railways Appeal Board from the Commission, of which the PSAB is a constituent authority. His Honour says—
“it is necessary to say that in my opinion the role of the (Railways) Appeal Board is subtly but relevantly different from
an industrial relations commission or court seized of a contractual or industrial law application for a remedy for unfair
dismissal. It is apparent from the wording of the Act and the Form A the appeal notification that the Appeal Board does
not deal with the dismissal per se, but a decision to dismiss. It assesses not the fairness but the correctness of the finding
of guilt and the appropriateness of the decision to dismiss.”
23 The respondent distinguishes this on the basis that the PSAB sits as a constituent authority of the Western Australian Industrial
Relations Commission and is bound by the objects of the Act set out in s.6 and that in particular the PSAB, sitting as the
Commission, is required to provide a means for preventing and settling industrial disputes not resolved by an amicable
agreement. This, according the respondent, is very different from the powers of the Railways Appeal Board under the
12
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Government Railways Act, which is not directed by such objects. The Commission’s obligation under the IR Act is not simply
to find a fault and send it back for the employer to deal with but is a body required to bring disputes to a state of finality.
In Gudgeon and Black Ex parte Gudgeon 1994 (14 WAIR 158), dealing with the disciplinary proceedings under the s.7(c) of
the Education Act, the Supreme Court found that there was an alternative adequate remedy to prerogative relief. That remedy
was an appeal pursuant to s.78 of the IR Act which, at that time, dealt with the jurisdiction of the Government State School
Teachers Tribunal, the predecessor of s.23B of the IR Act which has recently been repealed. The respondent says the s.78 of
the IR Act as it was, and s.23B, and s.80I of the IR Act provide for a de novo hearing. The PSAB is expected to resolve the
dispute and not merely find any deficiencies in the process and send the matter back to the decision maker to rectify.
Accordingly, the respondent says that any procedural flaws will not be determinative. The respondent also says that the
appellant has demonstrated “something of an obsession with the whole question of procedure in these proceedings. Even if
such were to be identified that that would not be the end of the matter”.
Having considered the arguments of the parties as to the proper approach to be taken by the PSAB, we conclude that the nature
of proceedings before the PSAB is a hearing de novo. As His Honour, Malcolm CJ noted in Gudgeon v Black (supra) referring
to the decision of Kirby P in Macksville and District Hospital v Mayze (1987) 10 NSWLR 708—
“In the present case, I am of the opinion that all of the above considerations equally apply. Although the members of the
Tribunal will not necessarily be “peers” of the applicant, it is nevertheless a specialist tribunal. In the present case, the
intention of Parliament is reinforced in relation to the appeal being exclusive by the provision of s.34 of the IRC Act.
The appellate Tribunal, which is given exclusive jurisdiction, has all the powers necessary to rectify the error of law made
by the CEO. The disadvantage of certiorari is that it would simply quash the decision, whereas the Tribunal would be able
to set aside or reverse the decision and come to its own decision on the merits.”
Also in that decision, His Honour quotes from the decision of Kirby P in Macksville and District Hospital v Mayze (supra) at
page 721 including that—
“3.
The appeal provided contemplates a rehearing de novo, so that as in Twist and Marks the appellant would have
the opportunity of a completely fresh hearing by entirely different people, thereby curing the defects complained
of in the original hearing by the Hospital Board.”
A very clear statement of the basis upon which the PSAB deals with matters is also set out in Raxworthy (supra). It says—
“Hearing De Novo
… Whilst it is clear that in a matter of this nature an officer is entitled to particulars of the allegations made against him,
he is only entitled to such particulars as can in fact be given and not manufactured. Natural Justice is a frequently
misunderstood concept in this jurisdiction. Some think it requires that before an employee is dismissed the employer
should conduct a formal enquiry but that is not the case. The rules of natural justice do not require the inflexible
application of fixed rules but merely required fairness in all the circumstances. Moreover, as stated in Twist v Randwick
Municipal Council (1976) 136 CLR 106 where, as here, there is a full right of appeal by a hearing de novo, defects in the
original process are not usually fatal.
The nature of an appeal made under section 80I(1)(e) is somewhat different from the authority ordinarily given to the
Commission to enquire into whether a dismissal is fair or not. The decided cases make it clear that in claims of unfair
dismissal per se the Commission is not to act as an appellate court and substitute its own view as if it were the employer,
but rather determine whether the employer’s conduct was in all the circumstances reasonable. Hence in cases of
misconduct the test is not whether to the satisfaction of the Commission the misconduct occurred, but whether the
employer had a reasonable suspicion amounting to a belief that the misconduct had in fact occurred. (see: Mavromatidis v
TNT Pty Ltd ( 1987) 67 WAIG 1650) However, these proceedings are expressly an appeal, with the Appeal Board being
given the power “to adjust” a decision to dismiss an employee. The onus is of course on the Appellant to show that the
Board should interfere with and adjust the decision. However, as with promotion appeals the decision is to be reviewed de
novo on the basis of the evidence before the Board, not merely on the basis of whether the decision maker made the right
decision on the evidence available to it at the time (cf: Colpitts v Australian Telecommunications Commission (1986)
20 IR 184). The process afforded by section 80I is such that the Commission, constituted by an Appeal Board, is given a
greater license to substitute its own view. Although as Mr Burns so rightly said the dismissal was lawful, the matter does
not end there. Where as here the dismissal was based on a particular act of misconduct, albeit that there are parts to it, the
Board, as part of the appellate process, is required to enquire into that allegation , if as is the case, the Appellant denies
the commission of such misconduct. If on appeal the act of misconduct is not shown to have occurred, then the very basis
for the decision under appeal, in this case the decision to dismiss, is lost.”
Although the appeal before the PSAB in this occasion is not against a decision to dismiss, the process and the powers of the
PSAB set out above are the same.
The decision in Cull v Commissioner State Revenue Department (supra) is not authority for the proposition that should the
PSAB find that there have been procedural defects that it is bound to uphold the appeal and is not able to examine for itself and
overcome those defects in the procedural process by making a determination on the merits of the matter. The matter in Cull v
Commissioner State Revenue Department (supra) was argued by the parties on the basis of dealing with the process only. The
parties agreed between themselves that the process was the matter to be dealt with. Merely because they agreed to it being
dealt with in that way should not be taken to mean that a hearing de novo such as the PSAB conducts cannot review not merely
the process but the decision itself and come to its own conclusions. The decision of the Supreme Court in Re: Railway Appeal
Board Ex parte Western Australian Government Railways Commission 1999 (supra) distinguishes the Railways Appeal Board
from the Commission and its constituent authority, the PSAB, and confirms the requirement that the PSAB bring disputes to
finality, considering not merely procedural matters but the merits of the matter before it.
Accordingly, flaws in the process are not necessarily fatal to the outcome. The PSAB will give consideration to those matters,
but is required to consider the totality of the matter before it. It is true that there may be cases where the procedural flaws are of
such substance as to bring the whole process into question. However, the PSAB is to bring finality to disputes, and by the de
novo hearing, may cure any defects complained of in the process.
In this matter, the PSAB is entitled to come to conclusions as to whether or not Mr H has conducted himself in the manner
found by the respondent, whether that conduct constitutes a breach of discipline, and if so, whether the penalty imposed by the
employer is appropriate.

The Evidence and Conclusions
The PSAB has heard evidence from Ms G, Mr Lex McCulloch, Executive Director, Metropolitan Service Delivery for the
respondent, and from Mr H.
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Having heard the evidence of the witnesses, we prefer the evidence of Ms G where it conflicts with the evidence of Mr H. It
was clear that Ms G, particularly given her qualifications and training, and in particular given the course that she was to be
conducting for the respondent for which purpose she visited Broome in the company of Mr H, found the process and the fact of
making complaint against Mr H’s conduct to be somewhat difficult. This was because her own conduct might be seen to be
inadequate. We found her to be open and frank in her evidence and we were impressed by her forthrightness. On the other
hand, Mr H was either evasive, did not understand or did not wish to understand significant concepts involving the power
relationship between himself and persons who he engaged in his capacity as Manager of the CSTC, and his understanding of
his own and other peoples’ conduct seems to be entirely inadequate.
Given our findings as to credibility, we find that in October 2000, Ms G was contacted by Mr H who she had met briefly on a
few occasions in the course of her work, regarding her conducting a training course for the respondent. The course was a
Protective Behaviours workshop for Milliya Rumarra in Broome. It was intended that the workshop be conducted in February
2001 but was brought forward on the basis that Mr H had decided that he would conduct a session on dealing with challenging
behaviours as part of the workshop, as well as attending some meetings in Broome. Mr H arranged for the transport and
accommodation with the intention that they fly to Broome on the afternoon of Wednesday, 22 November 2000, commence the
workshop on Thursday and conclude on Friday, 24 November 2000. He had initially indicated to Ms G that they would return
to Perth on Saturday 25 or Sunday 26 November 2000, due to limited flight availability. Ms G advised him that she needed to
return to Perth by the Friday evening, 24 November, as she had a commitment. Accordingly, the flight times were re-arranged
and they were to fly to Broome on Wednesday, 22 November 2000 at 11.30am, arrive mid-afternoon, and Ms G could
commence the course that afternoon rather than Thursday morning. Mr H asked Ms G to meet him at the Perth airport at
10.30am in anticipation of the 11.30am flight. Prior to the flight and on board the plane, Mr H and Ms G engaged in personal
conversation initiated by Mr H in which he divulged to her some information about his personal life. He then asked Ms G to
reciprocate by asking “what about you?” Ms G says in her evidence that she felt uncomfortable about this but felt obliged to
reciprocate and did so. Mr H indicated that he knew some of her personal details through observation and by checking her
curriculum vitae.
Upon arrival in Broome, they picked up a hire car from the airport and drove to the Department’s office. Mr H remained there
for some time while Ms G drove to Milliya Rumarra and conducted a training session from 3.00pm until about 4.00pm. During
this time Mr H arrived at Milliya Rumarra and they drove back to Broome together and checked into the Mangrove Hotel.
Their rooms were adjacent.
They arranged to meet for dinner at the outside restaurant of the Mangrove Hotel soon after and had a meal together. During
the course of the evening, Mr H and Ms G discussed sights in Broome to visit as Mr H had not been there before whereas Ms
G had. She suggested he should visit the Cable Beach Resort and they drove there after they had finished their meal. During
the course of the evening, Mr H told the applicant that he was trained in massage and she had indicated that she had undertaken
some massage sessions and was interested in alternative therapies. Mr H invited Ms G to allow him to give her a massage or to
demonstrate a massage technique which he said would help her if she was going to be on her feet all day. She did not respond
enthusiastically and was hesitant. He encouraged her by indicating that it would only take a short time. He again said to her
that it would only take him 5 minutes. He reminded her that it would only take a few minutes when they went to their rooms.
Ms G’s evidence is that she felt pressured and did not want to offend him because of the power relationship between them in
terms of her being reliant upon Mr H’s decision making authority in respect of the allocation of work to her by the Department.
After dinner, Ms G went to her room, Mr H was with her and after she had said that she was tired, he again indicated that the
demonstration would only take a short time. He followed her into her room, stood behind her and started to massage her upper
back and shoulder area and to move her arms over and behind her head. At Mr H’s suggestion, she removed her dress.
Mr H’s evidence of what he had intended to demonstrate, the use of a hand cream or massage oil, and not requiring her to
remove her dress is inconsistent, and we do not accept it. We find that Ms G did not feel safe but took her dress off thinking
that to stop the process at that point would be detrimental to her and she believed Mr H that it would not take long. On the
evidence, we are satisfied that he kept reassuring her that it would not take long as a means of applying pressure for her to
comply, and that he encouraged her to lie on the bed as it would be easier if she did.
We also conclude that it was Mr H’s suggestion that Ms G’s bra would be in the way, and it was removed. By this time, Ms G
was feeling very uncomfortable and when he told her to lie on her stomach, took hold of her feet, held them together and
moved them in the fashion of a breaststroke kick, she felt vulnerable and indicated that she had had enough. We find that it was
as Ms G’s initiative that the demonstration came to a conclusion at this point, and was not on account of Mr H having
completed the demonstration. We find too, that when he was about to leave, he either kissed her on the cheek or moved
towards her with the intention of doing so. His own suggestion that he may have moved forward confirms this too me.
Mr H made contradictory statements in his evidence as to the process of the particular massage style he was intending to
demonstrate, the use of hand cream as opposed to creating friction, and the demonstration supposedly being beneficial to Ms G
when she was to be on her feet the next day when he was not demonstrating a technique dealing with that at all, and made his
purpose and his intentions clear. We conclude that the “demonstration” was aimed at developing an intimacy with Ms G. His
whole conduct up to that point, was, we believe, aimed at that purpose, including the choice of topics of discussion on the trip
to Broome.
We find that it is entirely understandable that Ms G would then attempt as normal as possible a relationship with Mr H for the
remainder of the trip because of the reliance she had upon him for work. We find that Mr H did have power over Mr G’s future
work for the respondent as not only was there a calendar of training courses available well ahead of time, but there were also
ad hoc courses which were conducted by the CSTC. In his position as Manager of the CSTC, Mr H had the authority as to who
would and would not be engaged to conduct those courses and workshops. In this way Mr H had authority and influence over
the work which would be made available to Ms G. The fact that she was an independent contractor to the Department does not
lessen that authority. Although they were not colleagues employed by the same employer, they were colleagues in that they
had an interest in the delivery of courses by the respondent to people with particular needs. They were also colleagues working
together in an area remote from home. Ms G wished to discourage further personal and intimate contact but did not wish to
offend Mr H.
We conclude that in the circumstances, Mr H’s conduct towards Ms G was unprofessional and inappropriate.
We do not accept Mr H’s assertion that if Ms G was uncomfortable with any of the process, then she was obliged to assert
herself. Whilst that might have some truth to it, and that for a person who was qualified and skilled to provide training to
people in protective behaviours, Ms G allowed herself to be put in the situation which does not enhance her reputation or her
authority. However, Mr H had a role and responsibility to conduct himself in a professional manner and not to place Ms G in a
situation where she might feel obliged to acquiesce to inappropriate conduct on his part because he held authority in respect of
her contracts. To use his authority in this way was most unprofessional.
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The question then arises as to whether Mr H’s conduct was that alleged in findings 3 and 4 set out in paragraph 4 above.
Finding 3 relates to s.9(c) of the PSM Act. Section 9 of the PSM Act provides—
“9.

General principles of official conduct
The principles of conduct that are to be observed by all public sector bodies and employees are that they —
(a)

are to comply with the provisions of —
(i)

this Act and any other Act governing their conduct;

(ii)

public sector standards and codes of ethics; and

(iii)

any code of conduct applicable to the public sector body or employee concerned;

(b)

are to act with integrity in the performance of official duties and are to be scrupulous in the use of
official information, equipment and facilities; and

(c)

are to exercise proper courtesy, consideration and sensitivity in their dealings with members of the
public and employees.”

45

We note that s.9(c) does not limit the requirement to conduct during the performance of official duties, or to the workplace.

46

The first question to be dealt with is whether Mr H’s conduct took place in circumstances which enable his employer to
examine the conduct and deal with him regarding it. In respect of the general issue of misconduct, in Civil Service Association
of Western Australia Inc v Director General of Department of Community Development (IAC) [2002] WASCA 241, His
Honour Anderson J. said—
“33 It may be accepted that parliament did not intend that misconduct wherever or whenever occurring should be
regarded as a breach of discipline calling for disciplinary action on the part of the public sector employer. Off-duty
misconduct may be so unrelated to the public sector employment as to be incapable of amounting to a breach of
discipline. It may be conduct which is irrelevant to the office itself, to the standing of the officer within that office
and to his perceived capacity to discharge the functions of the office. It may be accepted for the purposes of this
case that if this was shown, there will not have been “misconduct” within the meaning of s 80. The act of
misconduct, as to whether it is a breach of discipline, is to be evaluated by reference to the objects of the Public
Sector Management Act. Speaking very broadly, those objects are the administration and management of the public
service. The objects of the Act are not achieved by requiring public sector officers to conduct all aspects of their
lives as if there was no distinction at all between their public sector responsibilities and their private activities.
34

Where is the line to be drawn? The common law test has been expressed as being that the misconduct must be
“relevant to the employment” or have a “relevant connection to the employment”: Hussein v Westpac Banking
Corporation (1995) 59 IR 103. In McCullum, Pittard and Smith “Labour Law: Cases and Materials” (2nd) 1990 at
page 140 the test is said to be whether the misconduct “touches the employment”. In Hospital Employees
Federation of Australia v Western Hospital (1991) 4 VIR 310 at 324 Lawrence DP thought that the discreditable
conduct “should be considered in terms of whether or not the employee has breached an express or implied term of
his or her contract of employment”. The implied term which Lawrence DP had in mind is not formulated, but
perhaps he had in mind a term to the effect that an employee is not to conduct himself in a manner that tends to
undermine his capacity to perform his duties or diminish his or her status and authority to the extent that it affects
fitness to discharge the duties of his or her office. That conduct of such a kind in private life may be misconduct
against his or her employer is well accepted. It is necessary to refer only to the well-known case of Henry v Ryan
[1963] Tas SR 90, a judgment of Burbury CJ. I wish it was still possible to write such succinct judgments.
Burbury CJ said, at 91—
“‘Discipline’ in this sense involves more than mere obedience to lawful orders. It is a wide concept and I
have no doubt extends to conduct of a police officer when off duty so far as that conduct may affect his
fitness to discharge his duties as a police officer … Discreditable conduct in his private life may … clearly
affect his status and authority as a police officer in the discharge of his public duties and in his relations
with the public.
Misconduct in his private life by a person discharging public or professional duties may be destructive of
his authority and influence and thus unfit him to continue in his office or profession.”

35

In my opinion, the discreditable conduct alleged in this case could amount to misconduct within the meaning of
s 80 and, therefore, could amount to a breach of discipline. I think the Full Bench was perfectly correct so to
conclude. Whilst the circumstances remain to be fully investigated, there is, on the face of it, a connection between
the conduct and the employment. Mr H had met and apparently befriended Ms S at a training course which he had
conducted and in which she was a participant. She was a junior officer and he was a level 6 manager 30 years her
senior. The renewal of the acquaintanceship came about in a workplace context in that he was to go to Kalgoorlie to
conduct a training session and she was stationed in Kalgoorlie in her employment with the Department. This
appears to be all that they had in common. The group which met to socialise after the training session were all (or
most of them were) public sector employees employed in the Department. They were, in a broad sense, fellow
workers and Mr H was the most senior and very considerably senior to Ms S. Discreditable behaviour on his part
towards any member of the group might tend to diminish his status, authority and influence within the Department
in the eyes of those junior to him and thus might affect his fitness to carry out his duties. These are matters which
are proper for investigation in the proposed disciplinary proceedings.”

47

It is clear to us, and we find, that Mr H’s conduct towards Ms G was misconduct, associated with his employment, and was not
a private matter. There was a clear association with his work. He made the trip to Broome, was in Broome and staying at the
hotel for work purposes only, as was Ms G. Ms G was a colleague, not a fellow employee, but a sub-ordinate contractor. Her
status, technically speaking, for the purposes of s.9 of the PSM Act was not as an employee but as a member of the public.

48

In his dealings with Ms G, Mr H most clearly did not exercise proper courtesy, consideration and sensitivity towards her. On
the contrary, he conducted himself in a way that placed Ms G in a position of feeling that she must either reject his suggestions
of physical contact of a manner going well beyond a professional basis and be placed in a situation which was uncomfortable
and insecure, or reject his insistent advances and risk offending him and possibly jeopardising her work for the Department.

49

Accordingly, we find that Mr H committed an act of misconduct as set out in finding number 3.
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As to finding number 4, the Department’s Best Practice Entry 1.6.4 – Elimination of Harassment in the Workplace provides—
“Definition
…
Sexual Harassment covers a range of unwelcome and offensive behaviours of a sexual nature, which are unsolicited and
unreciprocated. It includes verbal or written advances or requests for sexual favours; physical contact, including touching,
rubbing, patting or constant brushing against another person; sexually explicit derogatory statements, “jokes” or gestures,
display of graphic materials of a sexual nature or sexually discriminating remarks which are offensive to the person
involved.
Racial Harassment …
Harassment in the workplace may occur—
▫
among peers or co-workers
▫
where a person uses harassing behaviour to control, influence or affect the career, salary or job of
another person over whom they exert actual or perceived authority;
▫
from a subordinate to a superior.
Policy
Objective
The Department for Community Development has a policy of equal employment opportunity and considers it the right of
every individual to carry out their work in an atmosphere conducive to optimum performance and employee satisfaction,
thus enhancing the quality of service delivery.
Harassment creates an uneasy, hostile or offensive work environment and can adversely affect an individual’s job
performance or career prospects, result in resignation or unfair dismissal and reflect on the integrity and standing of the
department.
The department is committed to the elimination of harassment in the workplace, and aims to achieve this by—
(i) defining the nature of harassment and identifying those behaviours which constitute harassment.
(ii) maintaining a grievance mechanism to deal with harassment complaints promptly, confidentially and impartially, in
which the rights of all parties are recognised.
(iii) appointing and training Grievance Contact Officers from whom individuals can seek help if they feel they are being
harassed.
(iv) identifying the responsibilities of officers at all levels in the department to ensure the workplace is harassment free.
(v) providing ongoing awareness training for supervisors and mangers.
(vi) dealing with unacceptable breaches of standards of conduct under the Disciplinary Code, as appropriate.
(vii) circulating a copy of this document to all staff, with information on the source of advice and guidance.
Legislative Base
Under the provisions of the Equal Opportunity Act 1984, as amended, sexual harassment and racial harassment are
unlawful. Other forms of harassment can be unlawful as they also constitute discrimination under that legislation.
Sexual Harassment, of both fellow workers and members of the public, is also a breach of the Public Sector Code of
Ethics.
Related HR Best Practice entries—
…
General Principles
Complaints of harassment will be considered seriously and sympathetically and will be attended to promptly and
confidentially. The utmost care will be taken to resolve complaints impartially by recognising the rights or (sic) all
parties.
Proven harassment amounts to misconduct and, as such, formal disciplinary action, including dismissal, may be taken by
the department against the officer concerned.
While support will be offered to employees to resolve complaints internally, the department recognises the right of an
individual to refer a complaint at any time, to the Equal Opportunity Commission, a Union or some other appropriate
external body.”
For the purpose of this policy, the question arises as to where the workplace starts and finishes. We find that given the stated
objective, in the circumstances of Mr H’s and Ms G’s being in Broome, it would be quite arbitrary to say that for the purposes
of that trip, the workplace was the respondent’s office in Broome and the facilities at Milliya Rumarra. This is on the basis that
Mr H and Ms G travelled to Broome for the purpose of performing work for the respondent. They travelled by plane and car.
They ate together, as is quite normal for colleagues who are away from home for work purposes, and they were staying at the
hotel for the purpose of being able to perform work in Broome. It would have been entirely artificial to limit the workplace in
those circumstances to the respondent’s offices and Milliya Rumarra.
Mr H’s conduct was an unwelcome, unsolicited and unreciprocated advance and physical contact. To have placed a female
subordinate colleague in a situation of having to assert herself to resist and stop further physical contact where she has been
encouraged to be alone with him in a hotel room, with her clothes removed except for her underpants has a clear sexual
context.
Accordingly, we find that Mr H’s behaviour towards Ms G constituted sexual harassment and he committed an act of
misconduct disregarding the provisions of the Department’s policy.
Having found that in regard to findings 3 and 4, the employer has not erred, the next issue is whether the penalty is appropriate.
The penalty in respect of all 4 findings was transfer. We are satisfied that the fact that 2 of the 4 findings are conceded by the
respondent does not lessen the seriousness of the misconduct. The fact that all 4 findings were based on the same conduct is
significant.
Is transfer the appropriate penalty? The nature of the misconduct is such that Mr H has breached the trust necessary for him to
do the work of the position of Manager of the CSTC. He has demonstrated by that conduct that he used his position for
personal gain and to create a situation contrary to his obligations in that position. Accordingly, he should not hold that position.
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We find that transfer is not a harsh penalty in the circumstances. Given the nature and circumstances of the conduct, a more
severe penalty was within the range of a reasonable penalty.
Procedural Challenges
57 Having come to the above conclusions as to Mr H’s conduct and the penalty, it is unnecessary, in the scheme of a hearing de
novo, to deal with the complaints as to the procedure. However, in the circumstances, it may be appropriate to comment on a
number of them. In doing so, though, we wish to note our concern as to unnecessary and inappropriate focus of the appellant
on some very minor procedural challenges.
58 The process in this matter commenced, as far as the respondent was concerned, when Mr Ken Monson Director, Provider
Support of the respondent, had a meeting with Ms Sue Crock, a contractor with the CSTC. Ms Crock had received information
from Ms G regarding Mr H’s conduct on the trip to Broome. She was concerned and raised those concerns with Mr Monson.
He reported the matter to Mr Lex McCulloch. The matter was then referred to a senior industrial relations officer and Ms G
was asked to provide a statement, which she did. This statement indicated that she had made a complaint to the Midland
Detectives office regarding Mr H’s conduct.
59 The evidence is that Mr McCulloch has the delegated authority from the Director General to deal with matters of discipline. Mr
McCulloch took the matter seriously and was unsure of whether the matter constituted conduct about which the employer had a
right to be concerned. He discussed the matter with the industrial relations people within the Department as to how to proceed
and decided to proceed with the preliminary investigation. He engaged Ms Barbara Abbott who was recommended by the
Public Sector Management Office for this purpose.
60 Mr McCulloch wrote to the applicant on 10 May 2001, indicating that he intended to investigate the nature and extent of
serious allegations relating to Mr H’s behaviour towards a subordinate contractor, and that a written complaint had been
submitted by Ms G, that she felt sexually harassed by Mr H while in Broome on official departmental business between 22 and
24 November 2000. The letter said that he considered matters raised to be serious and if proven struck at the core of Mr H’s
duties and responsibilities as an officer and senior manager of the Department. He notified Mr H that he had appointed Ms
Abbott to conduct “a formal and independent investigation into these matters and determine whether there is any substance to
(Ms G’s) complaint”.
61 Mr McCulloch’s evidence is that once he received Ms Abbott’s report and her conclusion that it “appeared” that Mr H had
committed a breach of discipline he came to a suspicion that Mr H had committed that breach of discipline.
62 Mr McCulloch then proceeded with formal processes as required by the PSM Act. He says that he relied upon the finding of
the investigators, Ms Jarman and Mr Hancock, that the conduct occurred. Mr H was charged on 9 July 2001. Mr Young
undertook an enquiry, and reported his findings. It was Mr McCulloch’s responsibility to make a decision himself as to
whether Mr H had conducted himself inappropriately. He did so. Mr H was found to have committed major acts of misconduct
of contravention of s.9(a), (b) and (c) of the PSM Act and committed major breaches of discipline in contravention of s.80(b)
and (c) of the PSM Act. He was found to have disregarded the Department’s Best Practice Manual 1.6.4 and committed a
major breach in contravention of s.80c of the PSM Act. As noted earlier, in light of the decision in Civil Service Association v
Director General of Department for Community Development (supra) the first two findings are conceded by the respondent.
63 We observe that the employer seemed to consider it necessary to rely on particular legislation or policies in respect of each
allegation of misconduct. It is not necessary to rely upon particular policies or legislation in respect of misconduct. The
question should really come down to whether the conduct constitutes misconduct and whether it is associated with
employment. It may also be a breach of a particular requirement. However, the fact is that the charges must be specified and it
is only those charges which can be tested and not others.
64 The first challenge to the respondent’s processes by the appellant is that the respondent failed to respond at the lowest level
available upon the complaint from Ms G, by not undertaking a complaint or grievance resolution process. The first thing we
note about this complaint is that the finding which relates to it, finding 1, deals with official duties, and has been conceded by
the respondent. However, it may be useful to comment regarding this particular complaint. The WA Public Sector Code of
Ethics, (“the Code”) sets out the terms of the Code and provisions dealing with implementation, how breaches will be dealt
with and other matters relating to application. That section dealing with breaches includes the following:
“Where there are alleged breaches, resolution should first be attempted at the lowest possible level within the public
sector body, using standard mechanisms such as customer complaint processes or internal grievance procedures”.
65 The Code should not be taken to mean that an employer, having concern about the conduct of an employee should be required
to attempt some sort of conciliation or customer complaint or grievance procedure only. There are two aspects to this type of
conduct. One is as it affects the relationships between the persons concerned. The second is that an employer is entitled to be
concerned and investigate and deal with in a proper disciplinary process conduct which is contrary to its interests. Merely
because there is a process available for some sort of conciliatory approach does not mean that an employer’s responsibility and
right to undertake a disciplinary process is overtaken or usurped. One does not expect that conciliation over other breaches of
the law, such as breaches of criminal law associated with employment, would mean that the employee does not necessarily
face the force of the law because they have been through some conciliation or grievance procedure. Where an employee’s
conduct is such that an employer is entitled to be concerned about it, then the employer is entitled to take action and not simply
enter into a grievance process between the persons involved. This challenge is not a valid one, and we would dismiss it.
66 The next issue is that the appellant says that the investigation and report of Ms Abbott were unlawful, and refers to the Cull
case (supra). It is noted that the investigation undertaken by Ms Abbott was described as being “formal” and “comprehensive”
and was not undertaken pursuant to s.81 of the PSM Act. The appellant says that a similar situation arose in the Cull case
(supra). According to the appellant, the fact that Ms Abbott’s report commenced and was concluded by mid May 2001, when
the process pursuant to s.81 of the PSM Act did not commence until after 24 May 2001 confirms that the matter was,
according to the appellant, contrary to the terms of the PSM Act. It says that it was not an informal gathering of information
but provided a formal and independent investigation and report. It was not necessary to go to that length. The appellant says
that the Industrial Appeal Court decision in Civil Service Association of Western Australia Inc -v- Director General of
Department of Community Development IAC 4 of 2002 [2002] WASCA 241, page 21 paragraphs 47 and 49 makes clear that
there was a fault in the process, and accordingly, the process ought be declared void.
67 The appellant says that Ms Abbott made concluded findings and was not entitled to do so.
68 The appellant also says that reliance upon this flawed investigation and report further down the chain of the process of
disciplinary investigation, flaws the whole process.
69 The first thing we note about this complaint is that the terminology used by Ms Abbott makes clear that no decision or findings
are conclusively made. We have examined Ms Abbott’s report dated 18 May 2001. We note that its terms most clearly indicate
that she did not reach concluded views but reached tentative ones in that her findings were that “it appears” that Mr H had
56
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misconducted himself. She used the term “it appears” on a number of occasions throughout her findings. We find that Ms
Abbott’s report can be seen to be a preliminary investigation into the allegations by Ms G. Her report assisted Mr McCulloch
to form a suspicion as is required by the PSM Act before he proceeded with a formal disciplinary process. Having said that,
though, the terminology used in Mr McCulloch’s letter to Mr H of 10 May 2001 may be read and taken to mean that the formal
process under the PSM Act had begun. Further, as noted in Cull (supra), an investigation of this nature is unnecessary. If Mr
McCulloch received Ms G’s complaint and sought advice, he ought to have been able to come to a decision as to whether or
not he ought to suspect a breach of discipline.
There is no prohibition in the PSM Act of such a preliminary investigation. The PSM Act and the Public Sector Management
Regulations regarding disciplinary processes do not constitute an exclusive code. They do not prescribe how the employer is to
form a suspicion. Therefore, the undertaking of a preliminary investigation for the purpose of deciding whether a suspicion
arises is not unlawful. However, it seems that to embark on a formal preliminary investigation is time consuming, and given
that witnesses may then be faced with two further investigations and inquiry processes, the prospects of damaging the entire
process are increased by this formal preliminary exercise. We do not suggest that such damage has occurred in this case,
however, the process of a formal preliminary investigation increases the risk of that occurring, and we believe that it is
unnecessary.
This is quite different from the situation referred to by the appellant regarding Dr Smith’s report in Civil Service Association of
Western Australia Inc v Director General of Department of Community Development (supra). We are not satisfied that the
report, read objectively by Mr H, would have left him with the impression, as might Dr Smith’s report referred to above, that
the judgement had already been made. Further, any reliance on that report by either the formal investigators Mr Hancock and
Ms Jarman, or the inquirer, Mr Young, could only have been that certain behaviour or conduct “appeared” to have taken place.
It was up to them to then draw their own conclusions based on what they examined.
We find that the challenge to this matter based on Ms Abbott’s report is not sustained.
The appellant also says that the allegations were contrived and duplicitous. They all relate to the same events, they all,
essentially, allege the same thing. Instead of one allegation of a breach of discipline, there were four and this is said to be
oppressive.
It is true that these allegations or findings all arise from the same set of facts, the same conduct. However, we find that the
conduct alleged against Mr H fell into a number of categories. He had obligations under a number of procedures, policies and
laws. His conduct actually affected a number of issues. Findings 1 and 2 were subsequently conceded as being inappropriate
because their wording required the conduct to have been in the performance of official duties, when they were not. The
conduct which relates to the first three allegations or findings all revolve around whether Mr H behaved with integrity, and
gave proper respect, courtesy, consideration and sensitivity to a sub-ordinate contractor. The Public Sector Code of Ethics and
the General Principles of Official Conduct set out the requirements of officers in their behaviour. The findings and allegations
against Mr H relate to the same conduct, but that conduct may breach a number of the requirements of those Principles and/or
that Code. He is required to meet all of the requirements set out in the Code and the Principles. On that basis, we are not
satisfied that the charges were duplicitous or were contrived.
The next ground of challenge is that finding 4, relying as it does on the Equal Opportunity Act 1984 creates a disciplinary
breach out of a breach of the Equal Opportunity Act 1984. The appellant says that it is not permissible for the employer to deal
with this matter because the appropriate body to determine such an allegation is the Equal Opportunity Commission and it is
not open for the Department to determine whether that Act has been breached.
We do not accept this ground of challenge. This is because an employer has obligations towards its employees regarding equal
opportunity and sexual harassment. Those are not simply private matters between the parties to the conduct. An employer is
not only entitled to deal with the conduct, but is obliged to, and is answerable for the conduct of its employees in that regard.
Further, if an employee appears to have breached the law in his or her employment, that employee may be answerable to the
employer, and the employer may discipline the employee. This relates equally to matters such as theft from or assault against
another employee.
In this case, the employer has a policy, its Elimination of Harassment in the Workplace policy. It is the breach of that policy,
not the breach of the Equal Opportunity Act 1984 in particular, which finding 4 deals with. Accordingly, we would dismiss this
ground.
The next allegation by the appellant is that the respondent heard evidence behind Mr H’s back, they interviewed people,
through Ms Abbott, Ms Jarman and Mr Hancock, and Mr Young without Mr H being present. They did not provide the entire
transcript of notes of their conversations to Mr H before they provided their reports, so that he would have an opportunity to
comment on any adverse information prior to any conclusions being drawn. This was despite a request from the appellant’s
representative. Accordingly, the appellant says that Mr H has been denied natural justice.
Natural justice does not require that an employee accused of misconduct have a right to be present while interviews with others
are conducted. Nor is he or she entitled to have an opportunity to comment on adverse information before conclusions are
drawn. Rather, natural justice requires that the person accused of misconduct be informed of the allegations, in sufficient detail
to know of what he or she is accused. He or she is entitled to have a reasonable opportunity to respond to those allegations
prior to conclusions being drawn and decisions being made. (Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224-229). The process
allowed Mr H natural justice in that he was provided with the allegations, and he had more than a reasonable opportunity to
respond at the appropriate stages of the process, and he took the opportunities provided to him. We are not satisfied that Mr H
was denied natural justice.
The appellant also says that it was unfair and unreasonable that the respondent would hold Mr H accountable for anything done
outside of working hours when it was not made known to him that he would be so accountable. The appellant says that Mr
McCulloch had admitted that it may be possible that people would not understand their level of obligations, he did not
understand himself and yet he imposed a requirement on Mr H and found against him in that regard.
The fact that Mr McCulloch may not himself have been clear about Mr H’s obligations in his employment does not negate or
lessen those obligations. Because someone does not know the law, or his or her obligations to treat others with appropriate
consideration in his employment, does not excuse any conduct if it is in breach of those obligations. We are satisfied that Mr H
embarked on a course of action in respect of a person with whom his relationship was limited to work. He had power over her
future work. He had a responsibility, albeit outside of normal working hours, to not conduct himself in a manner which
imposed upon her. His lack of understanding of that situation, or his denial of understanding that the situation, does not
diminish its effect, or its consequences.
The next allegation is that the respondent has made allegations against Mr H which are not objective, not tangible, not reliable
or able to be objectively assessed, and they were not so assessed. The appellant says that Ms G has admitted during cross
examination, (transcript page 39) that it was not possible for Mr H to have known that she was not comfortable with what was
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occurring because she did not communicate this to him, it was purely an internal concern of her own and did not manifest itself
in any external communication to Mr H. This was notwithstanding her skill as a social worker or counsellor. The appellant said
that the problem lies with Ms G’s inability to assert herself, something that she volunteered in her evidence.
We find this allegation is not to the point. It was not for Ms G to have to assert herself. The onus was on Mr H to not place her
in the situation of having to do so. Further, if the test were as Mr H suggests, then he also admitted failing to openly
communicate his concerns to her.
Another issue which the appellant raises is that during cross examination, Ms G said that she was not approached for a
personal interview by Ms Jarman or Mr Hancock, or by Mr Young in the disciplinary enquiry. This is said to be contrary to
both reports which say that they approached her for a personal interview and she declined on both occasions.
Ms G said at page 46 of the transcript that Ms Abbott was the only person who personally interviewed her, and that she did not
refuse to be interviewed personally by Ms Jarman and Mr Hancock, she does not recall being contacted by them. She recalls
being contracted by Mr Young but he did not ask her for a personal interview.
Ms Jarman and Mr Hancock reported at page 5 of their report that—
“Interviews were conducted with (Ms G) …
(Ms G) declined the opportunity to expand upon her previous statements in person, preferring to use her original
statements as the basis for the complaint.”
Mr Young recorded at page 7 of his report that—
“A telephone interview was also conducted with (Ms G) and that notes recorded confirm she has declined to expand
further on previous statements, preferring to use her original written statement as the basis for the complaint.”
Considering the limited way in which questions were asked of Ms G in her evidence, we are not satisfied that there is such an
inconsistency to warrant concern. She was clearly contacted by Mr Young. He called it a telephone interview. He asked her
questions, and she relied on her previous statement. This is clear. She does not recall being contacted by Mr Hancock or
Ms Jarman. That demonstrates nothing but that she cannot recall.
The appellant also says that the wording used by Mr Young in his report is identical, syllable for syllable, to the wording used
by Ms Jarman and Mr Hancock and it is clear that there has been influence from one report to the other. An examination of
their respective words, set out above, certainly shows some consistency. However, they are not identical. This is not an issue of
any significance and we place no weight on it.
With reference to the decision in Cull (supra), the appellant says that in one report relying upon another, there is a substantial
flaw. The Cull decision says that in effect, proceedings and information gathered under the s.81 process are effectively
cancelled when the disciplinary enquiry stage is commenced and the process is begun anew. It is also incumbent upon the
enquirer to not simply review the documentation but to enquire into all of the information anew, in order to test its validity.
An examination of Mr Young’s report clearly demonstrates that he did not merely adopt everything he had before him. He
engaged in his own review process, having examined the documents and spoken to relevant people. He analysed what was
before him, and came to his own conclusions. This complaint is not sustained.
The appellant also challenges Ms Jarman’s and Mr Hancock’s report on the basis that powers of delegation under PSM Act
(s.33) cannot be delegated to an outside consultant as they were to Ms Jarman. This complaint is not sustained because Ms
Jarman and Mr Hancock were not making a decision in this process. The decision was Mr McCulloch’s. It is not suggested by
the respondent and nor can it be found that Ms Jarman and Mr Hancock were delegated the authority to make any decision.
They were authorised to investigate and report on the allegations. They made findings and conclusions. It would appear from
the reading of Mr McCulloch’s letter to the appellant that he accepted their findings as being the decision. However, his
evidence demonstrates that it was he, not them, who made the decisions, as was his responsibility. Be that as it may, the
decision is ultimately the employer’s decision, not the investigator’s decision. The wording of the letter to Mr H of 19 July
2001 indicates that they reached conclusions. Ms Jarman’s and Mr Hancock’s conclusions were to be considered by Mr
McCulloch. He is required to consider the report himself, not merely rely upon the investigator’s decision. The letter of 19 July
2001 indicates that the employer has come to a conclusion by the use of the words “you were found to have committed major
acts of misconduct”. He then asked Mr H to admit or deny the charges arising from those findings. If there is an error in this
regard, then, in accordance with the de novo nature of these proceedings, that error can be overcome and remedied by the
PSAB’s decision, and in the circumstances, it ought be.
There are a number of other complaints by the appellant. They are minor complaints as to the process. The respondent has
described the appellant’s approach as being “pernickety”, and being “obsessed with process”. The process is important to
ensure that appropriate steps are taken, and that natural justice applies. However, an overly zealous attack on each and every
action by the employer as a means of creating some question as to the process is more likely to engender a defensiveness on
the part of the employer, or paralyse the process and deny the employer the right to investigate real issues of misconduct.
Fairness and equity are the test, not slavish adherence to a highly technical and creative challenges to process. We do not
believe that, in the context of this case, and in the context of the PSAB having the power to correct any deficiencies in the
process, that it is necessary to deal with this matter further.
Accordingly, we would uphold the appeal as it relates to findings 1 and 2 not being in the course of official duties and
otherwise dismiss the appeal as it relates to the issues of merit and process.
As to the penalty, the appellant says that s.64 of the PSM Act refers to an officer being appointed to an office or position.
Being transferred to the attached list is neither being appointed to an office nor a position. There is no legal ability to have an
attached list. Therefore, the power under the PSM Act to transfer as a disciplinary penalty must be to transfer into a position.
Therefore, the appellant says that transferring to the attached list is unlawful.
We agree with the view taken by the appellant in this issue of penalty. Transfer needs to be to an office, post or position. That
is what s.86(3)(ii) of the PSM Act requires. The options for a penalty set out in s.86(3) do not provide for interim
arrangements. The respondent is not entitled to place Mr H on the attached list. While we accept that this may not be
immediately practicable, particularly for an employee who holds a relatively senior position, as appropriate positions are not
always readily available, that is the requirement of the legislation. Given the nature of Mr H’s conduct, though, we are satisfied
that it would have been quite inappropriate for him to have remained in the position he held. The responsibility for selecting an
appropriate penalty and implementing it is the respondent’s. The circumstances of this case are somewhat unusual in that Mr H
was advised of the penalty of transfer by letter dated 27 September 2001. However, his statement of evidence to the PSAB
indicates that from 14 May 2001, he was suspended with pay during disciplinary proceedings. He was still subject to that
suspension at the time of his evidence, in September 2002. According to those circumstances, the suspension appears to have
overtaken the implementation of the penalty.

400
97

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

Accordingly, we would uphold the appeal in respect of the manner in which the respondent has dealt with the imposition of the
penalty.
_________
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Result
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_________________________________________________________________________________________________________
Order
HAVING heard Ms M in de Braekt on behalf of the Appellant and Mr D Matthews (of Counsel) on behalf of the Respondent, the
Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—
1.
The appeal insofar as it relates to findings 1 and 2 of the findings of misconduct in contravention of s.9(a) and (b)
respectively of the Public Sector Management Act 1994, General Principles of Official Conduct be and is hereby
upheld, and misconduct findings 1 and 2 are hereby quashed.
2.
The appeal insofar as it relates to the application of the penalty of transfer, by placement on the attached list, is
hereby upheld and that placement on the attached list is hereby quashed.
3.
The appeal otherwise be and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
On behalf of the
Public Service Appeal Board.

RECLASSIFICATION APPEALS—Notation of—
File Number

Appellant

Respondent

Commissioner

Decision

Finalisation
Date

PSA 27 of 1999

Ronald Eric Olson

Health Department of Western Australia

Scott C.

Dismissed

PSA 1 of 2000

Sidney James Brodie

Health Department of WA

Scott C.

Granted

16/01/2003

PSA 2 of 2000

Susan Elizabeth Fraser

Kalamunda Health Service

Scott C

Dismissed

30/12/2002

12/02/03

INDUSTRIAL TRAINING ACT—Appeals dealt with—
2003 WAIRC 07451
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
HARRIETTE SMITH, APPELLANT
v.
REDZ HAIRDRESSING, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 28 JANUARY 2003
FILE NO.
APA 2 OF 2002
CITATION NO.
2003 WAIRC 07451
_________________________________________________________________________________________________________

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

401

Result
Appeal dismissed
Representation
Appellant
Ms H Smith
Respondent
Ms G Bromley
_________________________________________________________________________________________________________
1

2

3

4

5

6

7

8

Reasons for Decision
This is an appeal brought by Harriette Smith (the Appellant) pursuant to s.37C of the Industrial Training Act 1975 (“the Act”)
against the decision of Mr M. Haase, Chairperson of the Apprenticeship Tribunal, on 27 September 2002. The Chairperson
heard an application on that day by the employer to suspend the apprentice for alleged misconduct. His decision was advised in
writing to Ms Drummond, from the Apprenticeship and Training Support Network, in the following terms:
“The matter regarding alleged misconduct was heard, and ruling is as follows—
The Employer’s application for Suspension of Harriett Smith’s apprenticeship agreement is granted effective, close of
business Friday, 27 September 2002, with two weeks wages to be paid in lieu of notice.
The employer was able to sustain the charge of misconduct however, the incidents relied upon were insufficient to
warrant summary dismissal, accordingly payment in lieu of notice was ordered.”
Appeals of this nature have been conducted by the Commission in the same manner as appeals from the Commission pursuant
to s.49 of the Industrial Relations Act 1979 (see Eddie Hambleton Nominees Pty Limited as Trustee for the Hooper Family
Trust t/as Coastal Motor Sales v Gary Shane Hancock Apprentice and Lorna Hancock Guardian (1983) 63 WAIG 628 and
Stefano Nicotra v L & A Electrical 82 WAIG 3096). In other words the appeal is heard and determined upon the evidence and
matters raised in the initial proceedings before the Chairperson. There was no challenge to this procedure at hearing other than
the Appellant submitted that Mr Haase did not afford her an adequate opportunity on 27 September 2002 to put her case and
simply accepted the word of Ms Bromley, the employer.
There needs to be a record of proceedings sufficient for the purposes of an appeal and this record is the “Minutes of the Section
37 Hearing for Apprentice Harriett Smith and Employer, Redz Hairdressing” signed by Mr Haase on 27 September 2002. Ms
Smith and Ms Bromley expressed no knowledge of these minutes or of any reasons for Mr Haase’s decision until the
documents were forwarded to them by the Commission. Pursuant to regulation 14(4) of the Industrial Training (General
Apprenticeship) Regulations 1981 the decision is to be advised in writing to the parties to the apprenticeship agreement.
Consequently, this involved the Commission in two hearings so as to ensure both parties had a complete opportunity to address
the decision and put their submissions.
The minutes express a number of conclusions by the Chairperson and I summarise these for the purposes of this decision. They
are as follows—
a) There was sufficient evidence to support the employer’s claim that the apprentice was not always on time for work.
b) There were other occasions when the apprentice did not pay for hair colouring, contrary to the instructions of the salon.
c) There was insufficient support for the allegation of the use of bad language against the apprentice.
d) He was happy to accept there was more coercion than necessary to get apprentices to sell more products than they were
capable of at the stage they were at in their careers.
e) The Chairperson felt that the issue of supplying models was similar to that of selling products and if the apprentices did
not yet have the sales experience, it could be difficult to bring people in. In addition, the hours and the expectation that
they would travel such long distances after work was unreasonable and a harsh practice.
f) The Chairperson stated that on the evidence of the parties he was satisfied that the employer had made a case for
misconduct, albeit, marginally. He pointed out to the employer that a number of the practices of the employer could be
viewed, by a reasonable person, as being harsh, e.g. requiring junior apprentices to sell product under threat of dismissal
and pressure to attract models.
The above does not cover the full range of issues covered at hearing on 27 September 2002 but it deals with the findings of the
Chairperson. The appellant challenges primarily the finding of misconduct and does not wish that finding to remain on her
record. She does not challenge the suspension of the apprenticeship and certainly does not want to work for Ms Bromley again.
I should say that it is very clear that the employment relationship between Ms Smith and Ms Bromley could not work given the
obvious hostility towards each other as witnessed by the Commission at the appeal hearing.
Ms Smith’s submissions on appeal were that the Chairperson had erred in his findings as he accepted the submissions of Ms
Bromley, which in Ms Smith’s view were lies, without any proof. In addition he did not allow her, ie Ms Smith a full
opportunity to present her case, including documents. Ms Bromley’s principal submission is that both parties had adequate
opportunity to present their views at hearing and she does not challenge the findings of the Chairperson. Ms Smith and Ms
Bromley sought to cover additional material or allegations at the appeal hearing which were not canvassed, or in Ms Smith’s
view not canvassed adequately, at the initial hearing. It is difficult to conclude that much of this material has any relevance to
the question at appeal, being whether Mr Haase erred in his findings and decision. Much of the material or accusations were
simply raised to cast the other party in a poor light before the Commission.
It is clear from the record of the hearing and the findings which I have outlined above that the Chairperson was critical of
several practices adopted by the respondent. The concerns he expressed are appropriate and it is clear from the record that he
has factored these concerns, about the practices of the employer, into his decision. However, in addition to this he has
addressed as required of him, the question as to whether there was any misconduct on the part of Ms Smith which warranted
the suspension of her apprenticeship. This was the application before him. In that sense he found that the appellant did not pay
for hair colouring against salon instructions and was not always on time for work. He deemed that this did not warrant
summary dismissal but amounted to misconduct on the part of Ms Smith, albeit marginally. He ordered that the apprenticeship
be suspended and that Ms Smith be paid two weeks notice.
Both of these points, ie the issue of non-payment and timekeeping, Ms Smith concedes were raised at hearing. This is also
clear from the record. In respect of time-keeping, Ms Smith says that this was not correct, she was always on time, had good
references from other employers about her diligence and that Ms Bromley could not know if Ms Smith was late as she did not
work at the salon. In addition, Ms Smith says that her parents dropped her off each day and a computer record exists whereby
she logged on to the till each day. Ms Smith says that Ms Bromley did not prove her lateness. Yet at the hearing on
11 December 2002 Ms Smith agrees that she was spoken to on one occasion by the Support Officer concerning arriving late
and then doing her hair and make-up. She was told not to do it again. In respect of the non-payment for hair colouring Ms
Smith says that when this was raised she made restitution for the products and other employees had equally not recorded their
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purchases at that time. She does not challenge that she did not originally register her use of goods. She did pay later when
queried but says she was not the only staff member who did not register her use of goods. This matter was clearly canvassed at
the initial hearing.
Ms Smith claims that she was singled out and that the employer only commenced this application after Ms Smith challenged
her wages with the Apprenticeship Board.
Section 37 of the Industrial Training Act 1975 states—
“37.
Differences over agreements to be decided by Director
(1)
Subject to subsection (2), no apprentice or industrial trainee shall be discharged from employment by an
employer for alleged misconduct unless the parties to the relevant apprenticeship agreement or industrial training
agreement consent to the dismissal or the agreement is cancelled by order of the Director on the application of the
employer.
(2)
An employer may suspend an apprentice or industrial trainee for alleged misconduct but shall, within 7 days of
the date of suspension, apply to the Director for suspension or cancellation of the relevant apprenticeship agreement or
industrial training agreement.
(3)
Upon an application by an employer under subsection (1) or subsection (2) the Director may, after following
the procedure prescribed, —
(a)
suspend the operation of the agreement for such period and on such conditions as he thinks fit;
(b)
cancel the agreement; or
(c)
order the employer to reinstate the apprentice or industrial trainee and make such order as to the payment of
wages to the apprentice or industrial trainee during any period of suspension as he thinks fit.”
In other words, in matters of alleged misconduct, if there is no consent by the parties, the Director may on application and after
hearing the parties suspend or cancel the apprenticeship, or order reinstatement and the payment of certain wages, as he sees
fit. This is a discretionary decision by the Chairperson after having conducted a hearing and applied natural justice. As
canvassed by Gregor C in Stefano Nicotra v L & A Electrical (op cit) the requirements are that—
“…….the Chairperson is bound to observe the provisions of natural justice in that any decision he makes clearly affects
the rights of both the apprentice and an employer.
There have been many expositions of the rules of natural justice but appropriate to industrial jurisdictions are the
comments of the High Court in Ludeke; Ex Parte Customs Officers Association of Australia (1985) 59 ALJR 483. Gibbs
CJ made the following observations—
“It is clear that notwithstanding the wide discretion and matters of procedure given to the Commission under s.40(1)
of the Act, the Commission is bound to observe the rules of natural justice: R v. Commonwealth Conciliation and
Arbitration Commission; ex p Angliss Group [19690 122 CKR 546 at 552; R v. Moore; ex p Victoria (197)
140 CLR 92 at 101 and 102; R v. Isaac; ex p State Electricity Commission (Vic) [1978] 140 CLR 615 at 620. that
means that a person whose rights will be directly affected by an order made by the Commission must be given a full
and fair opportunity to be heard before the order is made.”
The issue of natural justice for consideration here is that a person should have a reasonable opportunity of presenting a
case. About this Dean J said in Ludeke—
“while the precise content may vary according to circumstances of the particular case, those rules will ordinarily
require the Commission to extend to the parties and to others who will be directly affected by its orders an adequate
opportunity of being heard.”
In Board of Education v Rice [1911] AC 179 the proposition was put in this way—
“A person or body determining a justiciable controversy between the parties must give each party a fair opportunity
to put his own case and to contradict any statement prejudicial to his view.”
What it boils down to is what is fair in a given situation depends upon the circumstances these include the nature of the
inquiry, the rules under which the tribunal is acting, the subject matter which is being dealt with. What the law requires in
the discharge of a quasi judicial function is judicial fairness (see Mobil Oil Australia v Commissioner of Taxation (1963)
96 CLR at 275”.
Having heard Ms Smith and Ms Bromley and considered in detail the minutes of the hearing of 27 September 2002, I cannot
conclude that either party has been denied the opportunity to present their views. It is the case that the Chairperson has
accepted the view of one party over another on certain issues as he is entitled to do. It is not the case that either party has not
had the opportunity to present their case, particularly as this relates to the two findings against the appellant. I should add that
there is no requirement on the Chairperson to undertake a form of investigation and go beyond the documentation and
submissions presented. This would appear to be one of the complaints of the appellant in respect of the Chairperson’s actions. I
cannot conclude that Ms Smith did not receive a fair hearing at first instance.
The Act and its supporting regulations do not seek to define misconduct. An ordinary meaning can be found in the Concise
Oxford Dictionary which defines “misconduct” as improper or unprofessional behaviour. The two adverse findings made
against Ms Smith by the Chairperson were that she was not always on time and there were times when she did not pay for hair
colouring against the instruction of the employer. On the appellant’s own submission at appeal there is sufficient evidence to
conclude that the Chairperson’s findings of fact could properly be made. Ms Smith says the non-payment occurred only once,
was of no significance and that she was singled out. The respondent’s evidence is otherwise. In the Chairperson’s view, these
facts were not sufficient to warrant summary dismissal but were sufficient to suspend the apprenticeship and pay Ms Smith
notice in lieu for two weeks. Clearly they are not matters that could in the context of this case warrant summary dismissal.
They are however matters that could be construed, in the context of the salon, as being behaviour that is unprofessional.
The decision of the Chairperson was a discretionary decision as that is defined in Norbis v Norbis (1986) 161 CLR 513. It is
for the appellant to establish that there had been a miscarriage in the exercise of that discretion at first instance as per House v
The King [1936] 55 CLR 499. In my view the appellant has failed to discharge this onus. In saying this I am dealing with the
two findings of the Chairperson which relate to misconduct on the part of the appellant. The appellant has not proved on appeal
that the Chairperson erred in any way in making those findings.
It is clear from reading the minutes of the hearing that the Chairperson covered each of the points raised and allowed
submission on these. It was open for the Chairperson to find that the appellant’s time-keeping was not always adequate. The
appellant’s submission on appeal verifies this point. She says that she was always on time and was only spoken to once. The
same is true of the finding in respect of payment for hair colouring.
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The appellant’s submission is that the Chairperson attached too much weight to the evidence of Ms Bromley instead of her
evidence. The appellant would have the Commission believe Ms Bromley is not a good employer and consequently should not
be believed over her. As I have indicated, it is clear from the record that the Chairperson made findings against the respondent
and weighed them later in his decision. It is also clear from the record that there were adequate grounds upon which the
Chairperson made the findings against the appellant which he did.
17 Whether those two findings amount to misconduct sufficient to justify suspension of the apprenticeship may be argued, albeit
this was not the primary thrust of the appellant’s submissions. The appellant does not seek to remain with the respondent. The
Chairperson has correctly found aspects of misconduct on the part of the appellant. Under the Act then the Chairperson is left
with the three options expressed above, namely suspension, cancellation or reinstatement. Given the circumstances of this
matter it is difficult to see how the Chairperson erred in ordering the suspension of the apprenticeship.
18 For the above reasons I would dismiss the appeal.
16
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ANDERSON J (PRESIDING JUDGE): This is an appeal from a decision of the Full Bench dismissing an appeal against
1
orders made by an Industrial Magistrate sitting as an Industrial Magistrate's Court in Perth. The appeal is by an employer who
was found by the Industrial Magistrate, Mr Cicchini SM, to have committed numerous breaches of an award, mostly in the
form of underpayments. The Industrial Magistrate imposed monetary penalties and administered cautions and he also made an
order for payment to the employee of $18,992.78, being his assessment of the value of the underpayments.
2
Industrial Magistrate's Courts are established under Pt III of the Industrial Relations Act 1979 with jurisdiction to hear
applications by employees for enforcement of awards and employer/employee agreements: Section 83(1), s 83(2). The Court
has the power to issue cautions and impose monetary penalties (s 83(4)) and may order that any monetary penalty be paid to
the employee affected by the contravention: Section 83F(2). The Court may order also that the employer pay to the employee
any amount which the employee has been underpaid: Section 83A(1). That amount then becomes a "penalty" and may be
recovered accordingly: Section 83A(3). Applications for enforcement of awards brought under s 83 and s 83A are heard by the
Industrial Magistrate's Court exercising its "general jurisdiction": Section 81CA. As well the Court has what is called a
"prosecution jurisdiction" to hear complaints for contraventions or failures to comply with the Act: Section 81CA(1), s 83D.
Ordinarily a breach of a statutory obligation which constitutes an offence is prosecuted in the Court of Petty Sessions by
complaint laid under the Justices Act. However, complaints of contraventions against the Industrial Relations Act may only be
heard by an Industrial Magistrate's Court so that complaints under the Justices Act alleging a contravention of the Industrial
Relations Act must be laid in the Industrial Magistrate's Court: Section 83D(3). Nevertheless the proceedings are criminal in
their nature: Section 81CA(5).
3
The proceedings in question here arise out of the relationship which was entered into between the appellant and the respondent
in July 1998. The appellant carries on business as a roofing contractor and the respondent is a roofing plumber. According to
the findings of the Industrial Magistrate, a short time prior to 9 July 1998 the respondent answered a newspaper advertisement
placed by the appellant seeking the services of a roof plumber. This brought him into contact with the appellant's proprietor,
Mr Turner, and there was a discussion between the two men on the terms of the engagement. The evidence as to exactly what
was said is not very clear but the effect of Mr Turner's evidence which was accepted by the Industrial Magistrate was that he
offered employment to the respondent on the basis that he would be paid $25 an hour "all-in" for all hours worked.
4
Mr D Taylor, who appeared for the appellant, informed us that at the material time the relevant award prescribed an hourly rate
for roof plumbers of not more than $16.92 for ordinary time or $642.96 per week for 38 hours. Ms Y Henderson, who
appeared for the respondent, did not dispute this and I would deal with this appeal on the basis that the ordinary hourly rate
prescribed in the award with respect to work done by the respondent for the appellant was at all times $16.92 or not more than
that amount.
5
As it turns out the appellant intended to engage the respondent as a sub-contractor and not an employee whereas the respondent
thought he had been offered employment as an employee and accepted the engagement on that basis. The appellant, believing
that it had employed the respondent as a sub-contractor at an hourly all-in rate of $25, made payments to the respondent at that
rate for every hour worked. The rate of $25 per hour was later increased to $28 per hour and for a brief time I think $30 per
hour but the appellant made no extra payment to the respondent specifically for overtime nor for time worked on public
holidays. The appellant did not allow the respondent a rostered day off on full pay nor did it recognise any obligation to make
payments for sick leave or to allow holidays on full pay; nor did the appellant make any additional payments on account of
superannuation. For his part, the respondent believed that he was entitled to these benefits and almost from the inception of his
employment he complained about not getting them.
6
There was apparently no system of invoicing whereby the appellant's sub-contractors would present individual invoices
claiming payment for work done. There was instead a timesheet system on which the time worked by each "sub-contractor"
was recorded and periodically paid at the rate agreed between the appellant and that "sub-contractor". We were told in the
course of argument that this is how the respondent's payments were calculated and paid. He put in timesheets and was paid for
every hour worked at the flat rates mentioned.
7
The relationship between the parties came to an end after about a year and some months later the respondent commenced these
proceedings by making a complaint before a Justice of the Peace and lodging it in the Industrial Magistrate's Court in Perth.
The complaint alleged that the appellant had failed to comply with the provisions of a Federal award called the Plumbing
Industry (Queensland and WA) Award 1976, alternatively the Building Trades (Construction) Award 1978 in failing to pay to
him a range of benefits provided for in those awards including overtime, public holidays worked and a redundancy payment;
and in failing to allow him other benefits such as rest and meal breaks, rostered days off and the like.
Nature of proceedings
8
I think it is clear that the respondent intended to invoke the general jurisdiction of the Industrial Magistrate's Court not its
prosecution jurisdiction. Resort to the complaint procedures was therefore wholly inappropriate. The only complaint that is
authorised to be made pursuant to s 83D is a complaint of an offence against the Act. There is no such allegation in the
complaint lodged by the respondent. The allegation is of a breach of one or other or both of the awards. The complaint ought
to have been dismissed as disclosing no offence known to the law. A claim should have been lodged pursuant to s 83 and
Reg 19 and initiated by the filing of a form of claim prescribed by the regulations (Form 1). No point was taken about this at
any stage below or before us.
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Even if we were to ignore this fundamental irregularity in the proceedings and treat the complaint as in substance a claim
pursuant to s 83 and Reg 19 it remains a claim for enforcement of the applicable award. There is no allegation against the
appellant that it breached an employer/employee agreement. The complaint alleges that the appellant:
"…being a party bound by Award No E1939(P0090) of 1979 Plumbing Industry Queensland and WA Award
1979 or in the alternative the Building Trades (Construction) Award 1987, Award No R14 of 1978 … underpaid
the complainant and denied him benefits provided by the Plumbing Industry Award in breach of clauses 17, 19, 9,
32, 23, 11, 18, 1, 12, 16, 38, 10, 34 and 20 or in the alternative underpaid the complainant and denied him benefits
provided by the Building Trades (Construction) Award 1987 in breach of clauses 25, 16, 17, 50, 15, 20, 27, 51,
22, 9, 8, 27 and 13."
10 There are 51 paragraphs of particulars which enumerate failures to pay amounts allegedly prescribed in the awards. The heads
of claim and the amounts claimed under each head are summarised in the Industrial Magistrate's judgment at Appeal Book
page 77 as follows:
"Overtime
$5,744.76
Meal and Rest Breaks
388.21
Public Holidays
1,224.00
Rostered Days Off
2,950.00
Superannuation
2,153.34
Redundancy
1,137.50
Annual Leave
2,295.83
Annual leave loading
401.77
Insulation Allowance
531.57
Special Allowance
246.40
Tool Allowance
604.80
Industry Allowance
544.00
Plumbing Allowance
435.20
Meal Allowance
335.40
Total
$18,992.78"
9

It is now common ground that the applicable award is the State award, ie the Building Trades (Construction) Award, and it is
the provisions of that award which are relevant. The Industrial Magistrate, after a detailed consideration of the evidence,
expressed his final conclusion as follows:
"Mr Peters has proved that at all material times he was an employee of the defendant. He has also proved that his
employment was governed by the Building Trades (Construction) Award 1978 and that Award binds the
defendant. I am satisfied that the defendant breached the award by failing to pay Mr Peters various entitlements.
I am further satisfied that in consequence of the breaches Mr Peters was underpaid a total amount of $18,992.78.
I find that the defence of estoppel does not apply and further that any amounts paid to Mr Peters in excess of the
award rate cannot be set off."
12 There is no appeal against the finding that the respondent was an employee whose employment was covered by the award.
13 I note that the "total amount of $18,992.78" is arrived at not by reference to the hourly rates prescribed in the award but by
reference to the higher rate agreed between the parties and actually paid to the appellant for the hours which he worked. For
myself, I can see no basis upon which the amount due upon enforcement of an award can be calculated by reference to an
hourly rate which is not the rate prescribed in the award. This is not to say that an employer and an employee may not enter
into an over-award agreement, ie an agreement, express or implied, most of the content of which is supplied by the terms of the
award but with agreed additions. There is no reason why parties cannot contract by reference to the terms and conditions of an
award. So for example, an employer might offer employment expressly or impliedly on the basis that the employee is to
receive all of the benefits of the award save that instead of the ordinary hourly base rate prescribed by the award, a higher base
rate will be paid. But then the employee who complains of a breach of the obligation to pay at the higher rate is not seeking to
enforce the award but is seeking to enforce the agreement: Amalgamated Collieries of WA Ltd v True (1938) 59 CLR 417 per
Evatt J at 434 and Dixon J at 431. See also (1940) 62 CLR 451 (Privy Council) per Lord Russell at 455. The failure to pay at
the agreed rate would be a breach of the agreement, not a breach of the award. No employer/employee agreement is averred in
the complaint which started these proceedings. Whilst unquestionably the Industrial Magistrate's Court has the jurisdiction to
enforce employer/employee agreements: (Section 83(1), s 83(2)) the Court was not called on to do so in this case. It is not
possible to read the complaint or the particulars of the complaint in any other way than as a claim to enforce the award. It is
not a claim to enforce an over award agreement.
14 I should perhaps say that it was not submitted that agreed over award payments are picked up by the award and become part of
its terms and conditions; nor was our attention drawn to any statute which brings about such situation, that is, which converts
an over award arrangement into an award condition. Therefore an application for enforcement of the terms and conditions of
the award, which is what this application is, cannot proceed on the basis that what is due under the award is to be calculated by
reference to the over award rate agreed between the parties.
15 On this ground alone the order of the Industrial Magistrate cannot stand and must be set aside.
16 It should also be observed that, prima facie, it is only where the award provides for payment in lieu of an entitlement (such as
for example, in the case of holidays worked, as per cl 17(4)) that an order for monetary payment by way of enforcement of the
award can be made. Where the award does not provide for monetary payment in lieu of a (denied) entitlement, an order for the
payment of money would have to be justified on some basis other than that the amount was due under the terms of the award.
I have in mind for example, meal breaks, crib time, annual leave etc which the award obliges the employer to allow but (so far
as I can see) with no penalty rates of pay prescribed in the event that the benefits are not allowed. However, we do not have
the whole of the award before us and we were not addressed on this aspect of the matter and I therefore say no more about it.
Set off
17 I now turn to the rather vexed question of so-called set off.
18 It should be recognised at the outset that the term "set off" is used loosely in this area of industrial law. Strictly speaking it is a
misuse of the term. The right of set off is a common law right to plead a debt due from the claimant as a defence to his claim
11
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and in partial satisfaction or extinction of it. The right arises at common law only where there are mutual debts between
claimant and defendant. Meagher, Gummow and Lehane, "Equity: Doctrines and Remedies" (3rd ed) par [3704]. In the area of
law with which we are dealing there is no question of mutual debts between employer and employee. The term "set off" is
conveniently used merely to denote a defence by the employer to the effect that the payments which he actually made to the
employee were sufficient to discharge all of his obligations. That is not really a claim of set off. It involves no allegation of
mutual indebtedness.
With this understanding, the question of set off arises in this case because the appellant contends that the amount paid to the
respondent exceeds the maximum amount which the appellant was obliged to pay to the respondent under the award in respect
of any of the periods of work in question. For his part the respondent contends that none of the money which was paid by the
appellant over and above the award entitlement for ordinary time can be applied in satisfaction of the appellant's obligation
under the award to pay the other entitlements claimed.
What is at issue here is the manner in which amounts which had been paid to the respondent should be credited to the
appellant's obligations under the award. Cases in which this question has been discussed include Ray v Radano (1967) AR
(NSW) 471;Pacific Publications Pty Ltd v Cantlon (1983) 4 IR 415; Poletti v Ecob (No 2) (1989) 31 IR 321; Logan v Otis
Elevator Co Pty Ltd [1999] IRCA 4 and ANZ Banking Group Ltd v Finance Sector Union of Australia [2001] FCA 1785.
These cases must be discussed in some detail, which I will do later, but meanwhile I think the relevant principles that are to be
extracted from them can be stated as follows:
1.
If no more appears than that (a) work was done; (b) the work was covered by an award; (c) a wage was paid
for that work; then the whole of the amount paid can be credited against the award entitlement for the work
whether it arises as ordinary time, overtime, weekend penalty rates or any other monetary entitlement under
the award.
2.
However, if the whole or any part of the payment is appropriated by the employer to a particular incident of
employment the employer cannot later claim to have that payment applied in satisfaction of his obligation
arising under some other incident of the employment. So a payment made specifically for ordinary time
worked cannot be applied in satisfaction of an obligation to make a payment in respect to some other incident
of employment such as overtime, holiday pay, clothing or the like even if the payment made for ordinary time
was more than the amount due under the award in respect of that ordinary time.
3.
Appropriation of a money payment to a particular incident of employment may be express or implied and may
be by unilateral act of the employer debtor or by agreement express or implied.
4.
A periodic sum paid to an employee as wages is prima facie an appropriation by the employer to all of the
wages due for the period whether for ordinary time, overtime, weekend penalty rates or any other monetary
entitlement in respect of the time worked. The sum is not deemed to be referable only to ordinary time
worked unless specifically allocated to other obligations arising within the employer/employee relationship.
5.
Each case depends on its own facts and is to be resolved according to general principles relating to contracts
and to debtors and creditors.
Applying these principles to the case before us, the first question is whether the appellant made any implied or express
allocation to a particular incident of employment, such as ordinary time.
In this respect, the Industrial Magistrate's findings are quite clear. He said:
"I am satisfied that the defendant [appellant] has throughout his relationship with Mr Peters [respondent] operated
on the basis that the hourly rate paid to Mr Peters constituted an 'all-in rate'. I accept that Mr Turner may have
expressed the rate to be an all-in rate when he initially spoke to Mr Peters."
The Industrial Magistrate made no express finding as to the meaning of the expression "all-in rate" but it is implicit in his
reasons that he took it to mean payment to cover all the monetary obligations arising in the employment relationship whatever
they may be.
On this finding the question might be thought to be simply whether the all-in rate actually paid did in fact, as a matter of
arithmetic, cover all the money entitlements provided for in the award.
The Industrial Magistrate (and the Full Bench in upholding his decision) saw the case differently but this was I think due to a
misconception on their part that the law is that there is no right by an employer to rely on higher than award rates actually paid
unless there was an express or implied allocation of that payment to obligations arising under the award which in this case
there was not. Mr Turner did not say to the respondent that the $25 per hour flat rate for every hour worked was to cover all
obligations arising under the award to pay for time worked whether ordinary time, overtime, weekend work or holidays
worked.
It was this which led the Industrial Magistrate to say:
"The agreement as to the payment by the defendant of an 'all up' or 'all in rate' had nothing to do with its
obligation under the award. It was a term of a private contract that did not in any way contemplate the application
of an award. Indeed Mr Turner's evidence dictates that he had little or no knowledge of the award. He did not
even contemplate that the defendant might be bound by it. He dealt with Mr Peters on the basis that he was a
sub-contractor. In those circumstances the application of the expression 'all in' or 'all up' could have nothing to do
with the defendant's satisfaction of any of the particular components of the award."
Later he said:
"The $25 per hour payment that later increased to $28 must in all the circumstances be seen as a private contract
between the parties for purposes outside an award."
Literally what this means is that amounts paid in excess of an award obligation cannot be relied on in defence to a claim for
enforcement of the award obligation unless the payment was made with reference to and in order to cover that award
obligation; and as the appellant never had the award in mind when it engaged the respondent, the appellant cannot now claim
that the payments it made to the respondent did in fact satisfy its obligations under the award. The Full Bench appears to have
upheld this reasoning. With respect it cannot be right and is, I think, contrary to the decision in ANZ Banking Group Ltd v
Finance Sector Union (supra), to which case I will return in a moment. If the proposition is correct it would seem to be a
warrant to claim double payment of wages, that is, to accept and retain all payments made pursuant to an employment contract
in which there is no reference to the award and as well claim all payments prescribed in the award. Justice and the law would
have parted company.
The claim for underpayment does not go so far as to claim that the payments made under what the Industrial Magistrate
referred to as the "private contract" satisfied none of the appellant's obligations under the award. There is no claim for
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underpayment with respect to ordinary time worked. It is therefore implicit in the claim that the respondent accepts that the
flat rate which was paid to him did at least satisfy the appellant's obligations to pay him for ordinary time worked even
although the flat rate was paid under a contract and without any regard at all for the provisions of the award and without
reference to the award. However, the respondent made no such concession in formulating the claims which he made for
underpayment of overtime, etc. An examination of those claims, which were allowed in full by the Industrial Magistrate,
whose judgment the Full Bench upheld, shows that the amounts which were actually paid to the respondent have been left out
of account altogether in calculating the underpayments.
Take the first item in the particulars of claim by way of example. Under the heading "Particulars of Breaches" it is pleaded:
"1.
On and about 9 July 1998 at Perth the respondent failed to pay the complainant for two hours overtime
worked at time and a half pursuant to [cl 15] of the award and the respondent owes the complainant
$75 for this breach."
The evidence shows that on 9 July 1998 the respondent worked 10 hours for which he put in a timesheet or "invoice" and was
paid $250 being $25 multiplied by 10. His claim of underpayment is based on the proposition that for the last two hours (hours
9 and 10) he should have been paid time and a half; that is according to him $75 instead of the $50 which he was paid. Yet the
claim is not for the difference but for $75 with no credit given for the $50 received. In this regard the proposition, which I
have said cannot be right, does appear to have been literally applied. The Industrial Magistrate allowed the claim in full (as he
did in respect to each other similar claim) holding that the $50 which had been paid could not be brought to account in
assessing the extent of the underpayment because the $50 had been paid under a "private contract that did not in any way
contemplate the application of the award" and the Full Bench held that he was correct. So the most astonishing result is that by
judicial decree the respondent, who was entitled under cl 15 of the award to time and a half for each of the two overtime hours
worked (a total of $50.76 at the award rate of $16.92) will receive a total of $125 for those two hours.
With respect I cannot accept the reasoning which produces this result nor do I consider any support for it can be found in the
leading cases on the subject. It is now necessary to turn to those cases.
Ray v Radano (supra) concerned a claim for overtime payments. By agreement the employee, a chef, had been paid a weekly
wage in excess of the award wage. The finding was that agreed wage was for 40 hours. The majority (Richards and
Sheehy JJ) in the New South Wales Industrial Commission held that the employer was entitled to set off the amount by which
the agreed wage exceeded the award wage against the amount due under the award for overtime. Sheldon J dissented and his
opinion has been widely accepted as correct and repeatedly applied. He held that because the agreed weekly wage was for
ordinary time the employer could not answer the claim for overtime by now seeking to allocate the over award payments in
discharge of the obligation to pay overtime. Having made payments on one account the employer could not claim that that
same payment discharged his liability on another account. It is important to understand that it was a case in which no payment
at all had been made for the overtime which the chef actually worked. And neither was his weekly wage an "all-in" wage. It is
not this case.
In Pacific Publications Pty Ltd v Cantlon (supra) the employee, a journalist, was retrenched without notice and claimed
16 weeks pay in lieu of notice as provided for in the relevant award. That amounted to $6,203.20. When he was retrenched he
was given a letter to which was attached a cheque for $4,999.20 made up of various amounts itemised in the letter including an
amount of $4,000 designated as a "special gratuity". In the claim for salary in lieu of notice the employer sought to off set the
$4,000 as a pro tanto satisfaction of its obligation to pay salary in lieu of notice. The court held that on the wording of the
letter the payment of $4,000 was intended to be in the nature of a bonus in addition to any amount to which the employee
might be legally entitled and the employer could not therefore later seek to make an appropriation of the payment in purported
satisfaction of its legal obligations. See especially at 421. That is not this case.
Poletti v Ecob (No 2) (supra) concerned a stable foreman in the racing industry employed by a horse trainer. The arrangement
was that the employee could live on the training premises without payment of rent and would be paid cash wages each week
and other non-cash benefits and would work as many hours as were needed to get the work done. The cash wages were placed
in an envelope on which was written an amount but the envelope usually contained an additional cash amount, the purpose of
this being to enable the additional amount to be received tax free. This arrangement continued for seven or eight years and
when it terminated the employee's union through its authorised representative, Mr Ecob, made several complaints against the
employer alleging underpayment of annual leave entitlements, underpayment of wages, underpayment of public holiday
entitlements and non-payment of overtime. The employer sought to aggregate the total amount of the payments made to the
employee, including the additional cash payments, and to off set this against the total amount found to have been under paid.
The court held that there was in fact "an agreement between the employer and the employee as to the manner in which the
amounts paid were to be applied" (335). This agreement was to the effect that all of the payments, including the additional
cash payments, were to cover the ordinary time worked by the employee (40 hours per week) plus annual leave and hence
because the total payment exceeded the award entitlement for ordinary time and annual leave there was no underpayment in
respect of those entitlements. However, as the additional cash payments had been appropriated by agreement to those
entitlements only, no part of the payments in excess of what was required to satisfy them could be appropriated to any other
incident of employment. In particular, the employer could not seek to appropriate any of the excess in satisfaction of its
obligation to pay overtime. Once again, that is not this case.
In Logan v Otis Elevator Co Pty Ltd (supra) the employee was employed as a local representative for the employer in a
country area of New South Wales. On termination of his employment he claimed to be entitled to various sums of money
under his award. Essentially these claims were for "standing by" and "call backs". The employer had paid a salary in excess of
the wages prescribed for ordinary time and sought to off set the difference against the payments due to the employee for
standing by and call backs. The Court held that the employer was not entitled to do so. As I understand the judgment this was
because the annual salary, which was higher than ordinary wages calculated in accordance with the award, was paid for the
additional responsibilities which attended the position of a local representative. The court said at [30]:
"The whole of the excess was paid and received as an amount appropriate to reflect the difference between the
position of a local representative, with all that entails, and an ordinary electrician special class."
The court held that none of the excess could be reasonably identified as intended to cover overtime and call backs and it held
that "accordingly, set off against the overtime and call back payments due to Mr Logan under the 1989 Award" were not
permissible. Again, that is not this case.
I now come to ANZ Banking Group Ltd v Finance Sector Union (supra). The facts of this case are complex to say the least.
At the risk of over-simplification it is perhaps enough to say that six bank managers had been retrenched and were paid a final
amount on termination under a special retirement/severance allowance scheme into which they had agreed to enter a few years
previously. The effect of this scheme operating in conjunction with the relevant award (ANZ Group Award 1991) was that
participants would be paid a termination entitlement based on length of service from which was to be deducted the award
entitlement for unused long service leave. The latter sum would be paid separately and specifically as an award entitlement.
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The aggregate scheme entitlement was always greater than the award entitlement due to calculation provisions in the scheme
which were somewhat more generous than those prescribed in the award; so there would always be a balance in favour of the
employee after deduction and separate payment of the award entitlement. The six retrenched managers each received a
"Payment Summary" on retrenchment which showed the way in which the Bank calculated the payment which was made to
them. The method of calculation was as follows (Finance Sector Union v Australia and New Zealand Banking Group Ltd
[2000] FCA 1748 par 38). The Bank calculated the total retirement benefits due under the scheme. Then it calculated the
unused long service leave entitlement due under the award. That amount was then deducted from the entitlement due under the
scheme and paid as an award entitlement designated "long service leave" and the difference was designated in five cases as
"retiring allowance" and in one case "ex gratia payment". The total payment received by each employee was the sum of the
two that is, the amount designated "long service leave" and the amount designated "retiring allowance" or "ex gratia payment".
40 The Union disputed the correctness of the calculation of "long service leave" contending that it was less than it should have
been and made an application in the Federal Court under s 178 of the Workplace Relations Act 1996 (Cwth) seeking penalties
for breach of the award. The Bank said that, in the first place, its calculation was correct; and in the second place, even if the
Union's calculation was correct, the aggregate amount actually paid to each of the six managers was in excess of the award
entitlement for long service leave so that the Bank was not in contravention of the award. North J at first instance held that the
Union's calculation was correct and on that basis the amount calculated as payable for unused long service leave was less than
it should have been. But as the aggregate payment was more than enough to cover the true amount due for unused long service
leave was the Bank guilty of breach of the award? The question was expressed by North J in the following terms:
"Thus, the question arises whether the respondent is able to rely on the payment of the amount designated as a
retirement allowance or an ex gratia payment under the scheme in the Final Payment Summary to discharge the
obligation to pay out unused long service leave under the award as construed in these reasons for decision."
41 North J said that because the additional payments had been made to the employees in discharge of the contractual obligation
under the scheme and not to cover the award liability the payments could not be offset against the award liability and the Bank
was therefore in breach of the award.
42 This is much the same reasoning as was adopted by the Industrial Magistrate and the Full Bench in the case that is before us.
However, on appeal to the Full Court of the Federal Court (Black CJ, Wilcox and von Doussa JJ) the approach was rejected.
The Full Court held that because the payment under the scheme was itself and in reality a payment in respect of untaken or
unused long service leave it could be set off against the liability under the award to make a payment on that account. The
Court held that whilst there must be a close correlation between the nature of the contractual obligation and the nature of the
award obligation before one could be off set against the other it was a matter of looking to see whether both the award
entitlement and the contractual payment arose out of the same agreed purpose. It was not necessary that the same label be used
in describing each. Because both the award obligation and the obligation imposed by the scheme were obligations to make
money payments in respect of long service the Court said at par 57:
"The whole of the money paid to each of the six employees is to be taken into account in determining whether
they have received the moneys due to them under the ANZ Group Award. On that approach, ANZ has not
contravened the award."
43 If the term "all-in" rate has the meaning which the Industrial Magistrate implicitly took it to have in this case namely, a rate
paid in satisfaction of the whole of the employee's legal obligations to make monetary payments for hours worked, the case
before us would appear to be on all fours with ANZ Banking Group Ltd v Finance Sector Union (supra). Both the award
obligation and the obligation arising under the contract may each aptly be described as an obligation to make money payments
in respect of hours worked. Their purpose is the same, namely, to remunerate the respondent for the hours which he has
worked. Reducing this to concrete terms the appellant paid the respondent the sum of $25 flat for each of the 10 hours of work
on 9 July 1998. In terms of the award the respondent was entitled to be paid ordinary rate of $16.92 for the first eight hours
($135.36) and time and a half at award rates for the ninth and tenth hours ($50.76). The amount paid to him in respect of the
ten hours of work ($250) substantially exceeded that entitlement. Therefore, in making the payment which it did make for the
work done on that day the appellant did not contravene the award.
44 There is nothing in the cases referred to which is to the effect that, where payments are made pursuant to a contractual
arrangement without regard for award obligations, they are to be completely ignored and left out of account in looking to see
whether an obligation imposed by the award has been satisfied. At their highest they are authority for the proposition that if an
employer impliedly or expressly appropriates a payment of money to a particular obligation arising in the employment
relationship (ie to a particular incident of employment) the employer is to be held to that appropriation and cannot seek later to
reappropriate or "reprobate". The cases are not authority for the proposition (upon which the judgments below seem to have
proceeded) that unless there is an express appropriation to a particular award entitlement the sums paid by the employer to the
employee are to be ignored or treated as referable only to ordinary time worked.
Conclusion
45 The payment of an amount as wages for hours worked in a period can be relied on by the employer in satisfaction of an award
obligation to pay wages for that period whether in relation to wages for ordinary time, overtime, weekend penalty rates,
holidays worked or any other like monetary entitlement under the award. This is so, whether the payment of the wages is
made in contemplation of the obligations arising under the award or without regard for the award. However, if a payment is
made expressly or impliedly to cover a particular obligation (whether for ordinary time, overtime, weekend penalty rates, fares,
clothing or any other entitlement whether arising under the award or pursuant to the contract of employment) the payment
cannot be claimed as a set off against monies payable to cover some other incident of employment. A payment made on
account of say ordinary time worked cannot be used in discharge of an obligation arising on some other account such as a
claim for overtime. Whether or not the payment was for a particular incident of employment will be a question of fact in every
case.
46 In this case, if the arrangement between the respondent and the appellant had been (which it was not) that the respondent
would be paid a base rate of $25 per hour for ordinary time the difference between that rate paid for ordinary time and the base
rate prescribed in the award for ordinary time could not go in discharge of an obligation with respect to other entitlements such
as overtime, holidays worked and so on.
47 These are the principles according to which this case should have been decided and the case should be remitted to the
Industrial Magistrate for reconsideration in the light of this judgment.
48 I do not say that in no instance has the appellant contravened the award. It may be, for example, that some of the entitlements
prescribed in the award and which were denied to the respondent cannot be discharged by payment of money. The obligation
to provide those entitlements may not be capable of being discharged by the payment of an all-in rate, no matter how much it
may exceed the rates set forth in the award. In that case there could be no question of set off. For example, I would doubt that
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there is a sufficient degree of correlation between the nature of the payment made to the respondent and the nature of the
obligation to pay untaken long service leave. I would doubt that the over award payment for hours worked could be set-off
against the obligation to pay untaken long service leave. It will be for the Industrial Magistrate to consider these matters.
It is worth making one other observation. We heard no argument on the question whether an agreement to pay over award
rates for ordinary time carries through to overtime and penalty rates. The question does not arise in this case because the
Industrial Magistrate found that the flat rate which was agreed was "all-in", that is, to cover everything, not just ordinary time.
I therefore express no concluded view but, in case it may be of some assistance and recognising that what I am about to say is
mere obiter, it seems to me that the question is to be resolved by the ordinary rules which apply to the construction of
contracts. The worker seeking to recover penalty rates calculated by reference to an agreed over award base rate is not seeking
to recover an amount to which he is entitled by virtue of a statutory obligation arising from the award provisions but is seeking
to recover moneys due by virtue of the contract to pay more than is prescribed in the award. The worker would have to prove
not only that he had a contract under which he was to be paid over the award for ordinary time but also that under the contract
he was to be paid overtime etc calculated by reference to the over award amount agreed for ordinary time. See Josephson v
Walker (1914) 18 CLR 691 especially per Isaacs J at 700.
Of course, the award itself may provide that the overtime and penalty rates, etc are to be calculated by reference to such over
award arrangement as may have been entered into. For example, the award may define "ordinary rates" or "ordinary time" for
the purpose of calculating penalty rates as meaning the rate usually paid to a worker for ordinary time as distinct from the rate
prescribed in the award for ordinary time. This seems to be what Watson J was referring to in Churchill Engineering
Contractors Pty Ltd v Dortmans (1987) 22 IR 278 at 279-280. In that case there was a claim for accrued holiday pay on
termination of employment. The claim was made under the Annual Holidays Act which provided for the recovery of pro rata
holiday pay calculated by referenceto the employee's "ordinary pay". The Industrial Magistrate upheld a claim for payment
calculated by reference to the award wage payable to each employee which was less than the wage actually being paid. In
confirming this decision Watson J commented, obiter, that "ordinary pay" as defined in the Act may mean the wage actually
paid so as to permit a claim for accrued annual leave to be based upon that higher rate of pay. I mention this case only because
it was included in Ms Henderson's list of authorities and only to distinguish it from the case which we have under
consideration. Although we were not provided with the whole of the relevant award it is not suggested in the judgments below
nor was it argued that the award provisions themselves provided for a calculation of overtime based upon rates actually paid.
Churchill Engineering Contractors Pty Ltd v Dortmans is therefore clearly distinguishable and would not assist the
respondent to contend that his claim for entitlements based on an hourly rate higher than those provided in the award is a claim
to enforce the award rather than a claim of breach of contract.
The orders should be that the appeal be allowed and the matter should be remitted to the Industrial Magistrate to be dealt with
according to law in the light of this judgment.
SCOTT J: In this matter I have had the opportunity of reading in draft the reasons of the Presiding Judge. I generally agree
with those reasons and the disposition proposed by his Honour. There are, however, a few observations I would like to add.
This matter was commenced by a document which purports to be a charge by summons on a complaint and pursuant to the
Western Australian Industrial Arbitration Act 1979 ("the Industrial Relations Act"). It is a complaint made by the present
respondent.
The complaint purports to be made before a Justice of the Peace and alleges that the appellant, being bound by a specified
award, committed a breach thereof in certain specified ways which are particularised in the summons.
The summons commands the appellants to appear before the Industrial Magistrate.
The summons also specified that the appellant may enter a plea of guilty by completing the appropriate section on the reverse
side of the summons and returning it to the clerk of courts to reach him prior to the hearing date or enter a plea of not guilty
within certain time limits and with specified consequences.
The complaint was followed by a document in the appeal book called "Re-amended Particulars of Claim" which purported to
particularise the breaches of the Plumbing Industry (Queensland and WA) Award 1999 committed by the appellant.
In response to that document the present appellant filed an amended defence and set off and the matters appears to have
proceeded to trial in that form.
The first thing to note about the document which initiated these proceedings is that it purported to be a complaint which could
lead to a conviction. The particulars of the complaint, however, do not identify any offence of which the appellant could be
guilty or, indeed, to which it was required to plead.
It would have been open to the present appellant to plead under the provisions of s 616 of the Criminal Code of Western
Australia that the complaint did not disclose any offence cognisable by the Court.
As the Presiding Judge points out, in the schedule to the Industrial Relations Commission Regulations 1985 there is a provision
for an application in Form 1 and a further Form 21 which may have been modified to accommodate the present application.
Neither of those forms were used in this case.
Whilst it is appreciated that the exercise of jurisdiction under the Industrial Relations Act 1979 is governed by s 26 which
requires the Commission to act according to equity, good conscience and the substantial merits of the case without regard to
technicalities or legal forms, that provision, in my view, would not save the form of summons used in this case which was
appropriate for a criminal prosecution leading to a conviction.
The application here appears to have been brought under s 83 and s 83A of the Industrial Relations Act. Section 83 provides:
"83.
Enforcement of certain instruments
(1)
Subject to this Act, where a person contravenes or fails to comply with a provision of an
instrument to which this section applies any of the following may apply in the prescribed
manner to an industrial magistrate’s court for the enforcement of the provision."
Thereafter in subs (a) to subs (f) various organisations and persons are designated who may bring such an application.
By the provisions of s 83(4) of the Industrial Relations Act:
"On the hearing of an application under subsection (1) the industrial magistrate’s court may, by order —
(a)
if the contravention or failure to comply is proved —
(i)
issue a caution; or
(ii)
impose such penalty as the industrial magistrate’s court thinks just but not exceeding
$2000 in the case of an employer, organisation or association and $500 in any other case;
or
(b)
dismiss the application."
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In my view, it is clear from those provisions that to proceed in this case by complaint was wholly inappropriate and could have
resulted in the complaint being struck out had an application been made to do so. However, the matter has progressed through
to this Court without the point having been taken. I would add that there was no challenge to the complaint in this Court.
67 In the circumstances, therefore, and as the matter has not been argued before us, it is inappropriate to say any more about the
matter, except that, as the matter is to be remitted to the Industrial Magistrate to be further dealt with accordingly to law, in my
view, this issue should be exposed at least for the assistance of the Industrial Magistrate to whom the matter will ultimately be
returned.
68 PARKER J: I have had the advantage of reading in draft the reasons of the Presiding Judge with which I respectfully concur.
69 For those reasons the orders proposed by his Honour should be made.
66
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ANDERSON J (PRESIDING JUDGE): This is an appeal from a judgment of the Full Bench delivered on 19 August 2002 in
1
which it dismissed an appeal from the decision of an Industrial Magistrate to award to the respondent a total of $21,711.78 for
long service leave entitlements pursuant to the Long Service Leave Act 1958. The claim was calculated on the basis of
19 years continuous service. The appellant did not dispute that the respondent had performed work for the appellant for a
continuous period of 19 years from January 1981 until retrenchment in January 2000. However, in the proceedings before the
Industrial Magistrate the appellant contended that between July 1988 and October 1992 the respondent was not an "employee"
of the appellant within the meaning of s 8 of the Long Service Leave Act.
2
The relevant provisions of the Act are as follows:
"4(i)
…
'employee' means, subject to subsection (3) (a)
any person employed by an employer to do work for hire or reward including an apprentice
or industrial trainee;
(b)
any person whose usual status is that of an employee;
…
'employer' includes (a)
persons, firms, companies and corporations; and
(b)
…
employing one or more employees;
…
8.
Long Service Leave
(1)
An employee is entitled in accordance with, and subject to, the provisions of this Act, to
long service leave on ordinary pay in respect of continuous employment with one and the
same employer…
(2)
Subject to subsections (4) and (5) of this section, an employee who has completed at least
fifteen years of such continuous employment, as is referred to in subsection (1) of this
section, is entitled to an amount of long service leave as follows (a)
in respect of fifteen years so completed, thirteen weeks;
(b)
in respect of each ten years' continuous employment so completed after such
fifteen years, eight and two-thirds weeks; and
(c)
on the termination of the employee's employment (i)
by his death
(ii)
in any circumstances otherwise than by his employer for serious
misconduct,
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in respect of the number of years of such continuous employment completed
since the employee last became entitled under this Act to an amount of long
service leave, a proportionate amount on the basis of thirteen weeks for fifteen
years of such continuous employment."
There are provisions for proportionate entitlement in the event of more than ten years but less than fifteen years' continuous
service.
It will be seen therefore that if the respondent ceased to be an employee in 1988 and did not again become an employee until
1992 he did not qualify for payment of any long service leave as neither the first period of employment nor the second were of
ten years duration.
It is therefore yet another case raising the question whether the true legal relationship between the parties was that of employer
and employee or principal and independent contractor.
There is no question that during the first period of employment, between January 1981 and July 1988, the respondent was the
appellant's employee engaged by the appellant under a contract of service. He was paid a salary and all the usual allowances.
Neither is it in dispute that after about July 1992 and until his retrenchment the respondent was the appellant's employee.
However, the evidence discloses that in about July 1988 there was a conversation or conversations between the respondent and
a representative of the appellant after which the respondent ceased to be paid a salary and allowances. Instead, with the
assistance of the appellant's accountant invoices were rendered to the appellant by a firm "J & L Birighitti Engineers". The
evidence was that this firm was a partnership of which the members were the respondent and his wife Lucy, who also
performed work for the appellant. The invoices were in a form devised by the appellant's accountant and were rendered
approximately monthly and charged a lump sum for work performed by the respondent and his wife. At first, the invoices
detailed the hours worked by each and the lump sum was calculated according to a flat hourly rate, initially $22 per hour for
the appellant and $10 per hour for his wife. These hourly rates increased over the years and ultimately the invoices showed
very little detail. Many of the later invoices, which were accepted and paid by the appellant, were simply for a lump sum. For
example, the invoice of 29 June 1992 was in the following terms:
"Lump sum payment for work undertaken during
the month of June 1992
$3,600.00
Less 20% tax
720.00
Total
$2,880.00"
The "tax" was the tax withheld under the prescribed payments system applicable to contractors, not PAYE deductions.
Although the Industrial Magistrate made no findings as to what were the terms of the arrangement between the respondent and
his wife on the one hand and the appellant on the other the evidence is that the respondent and his wife agreed with the
appellant, expressly, that they would be paid as sub-contractors, in order that both parties could obtain what were perceived to
be the advantages of such an arrangement. The advantages to the respondent and his wife were that they would receive higher
remuneration and would pay less tax. The accounting details were not gone into to any great extent but it would appear that it
was more advantageous to the respondent for the remuneration earned by him to be received by a partnership between himself
and his wife and returned as partnership income. Throughout the period the respondent and his wife kept partnership accounts
and did in fact put in partnership tax returns showing their earnings as a distribution of partnership profits after business
expenses.
Apparently the practice of "sub-contracting" had become rather widespread in the construction industry and may have excited
the interest of the income tax authorities. As a result of advice received from its accountants in mid-1992 to the effect that the
respondent was not a "true sub-contractor" the appellant decided not to continue this manner of remunerating the respondent
and the respondent was told that he was to go back onto wages, which he did. The respondent's wife meanwhile had ceased to
perform work for the appellant and was engaged elsewhere.
As has been noted the respondent continued in the employ of the appellant until about July 2000 when he was retrenched.
The Industrial Magistrate held that in truth and in substance the respondent's status never changed from that of an employee
and the Full Bench upheld that decision.
The primary contention on behalf of the appellant advanced in the first ground of appeal is that there was an express
arrangement between the parties that the appellant would perform his work in the period in question on a sub-contract basis
and that this was conclusive of the relationship between the parties unless the sub-contract arrangement was a sham, which it
was not. As Mr Caspersz, who appeared for the appellant pointed out, the Industrial Magistrate made no finding that the
sub-contract arrangement was a sham and neither did the Full Bench. Both judgments below proceed, or appear to proceed
from the premise that there was indeed an express sub-contracting arrangement entered into bona fide. The alternative is that
the arrangement was entered into dishonestly, without any genuine intention to change the relationship between the parties and
for the sole purpose of income tax avoidance. He submitted that there was no evidence upon which any such finding could
have been made and no such finding was made. In my opinion, this submission should be accepted.
Therefore, it is a case in which there was an express agreement between the parties pursuant to which it was intended that the
appellant was no longer to be an employee but instead was to be an independent contractor. If that was the beginning and end
of the arrangement it would be a most important if not decisive consideration in deciding whether the relationship of employer
and employee had ceased and the relationship of principal and independent contractor had commenced: Massey v Crown Life
Insurance Co [1978] 2 All ER 576 per Lord Denning MR at 580. But there was obviously more to it than that, as the
Industrial Magistrate and the Full Bench found. The fact is that the respondent continued to enjoy benefits that were
inconsistent with a simple sub-contract relationship. It is well settled that the true relationship of the parties is to be gathered
from the effect of the arrangement as a whole and not just from a single term of the arrangement which seeks to put a label on
that relationship. Massey v Crown Life Insurance Co (supra) per Lord Denning MR at 579; Narich Pty Ltd v Commissioner
of Pay-Roll Tax [1983] 2 NSWLR 597 at 601, 606. Whilst the parties may have genuinely expressed an intention in one part
of their contract to enter into a relationship of principal and independent contractor and may have genuinely desired to do so
the question remains whether in point of law they succeeded in doing so. That involves a consideration of all of the terms of
the arrangement not just the declaration by the parties that their relationship is one thing or the other. It is the effect of the
arrangement as a whole which is decisive and if the effect of the arrangement as a whole is to create (or in this case maintain)
the relationship of employer and employee then a statement that the relationship is to be that of principal of independent
contractor is of no effect: Narich Pty Ltd v Commissioner of Pay-Roll Tax (supra) at 606.
The Industrial Magistrate examined the conduct of the parties in order to reach a conclusion as to the terms and conditions on
which they were contracting with one another. As the contract was not in writing and was entered into in circumstances of
considerable informality and the evidence as to its formation was very vague the strict rule against the admission of extrinsic
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evidence and post-contract conduct in the interpretation of a written contract were not relevant. In the case of informal oral
agreements the terms of which are not the subject of direct evidence the content of the arrangement may be inferred by
examining events which succeeded the contract and from the course of dealing between the parties themselves, that is to say,
their post-contract conduct: Haynes v McNeil (1906) 8 WALR 186; Glass v Pioneer Rubber Works of Australia Ltd [1906]
VLR 754. As it is put in Lindgren, Carter and Harland: Contract Law in Australia (Butterworths, 1986) at [205]:
"the formation of agreement will in many cases be inferred from the conduct of the parties. Sometimes there may
be no identifiable offer and acceptance because the parties have not expressly discussed the formation of contract
but have indicated by their conduct that they did in fact intend to contract. In many cases a more realistic
explanation is that by the time a dispute arises, perhaps many years after the alleged contract was entered into, no
direct evidence is available of what was said by the parties and yet their conduct is consistent only with the
hypothesis that an agreement was in fact made by them."
15
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20

I think it was permissible to examine the conduct of the parties, to see what their agreement was in its entirety. This was done
by the Industrial Magistrate and by the Full Bench. I have already referred to the cessation of the payment of wages and
allowances and the establishment of a partnership between the respondent and his wife and to the system whereby that
partnership rendered accounts to the appellant calculated by reference to a flat hourly rate for work done by both the
respondent and his wife which accounts were accepted and paid by the appellant. I have also referred to the fact that this
enabled the respondent to submit partnership taxation returns and so on; and to present himself to the Australian Taxation
Office as an independent contractor not as an employee and claim and obtain all of the income tax benefits attendant on that
status. These facts tend to indicate that the relationship between the parties really was intended to be that of principal and
independent contractor. On the other side of the coin, there was no change whatever in the manner in which the respondent
performed his work for the appellant. He performed exactly the same duties of a senior supervisor and site administrator. He
took on no other business activities and continued to work full time and exclusively for the appellant. All of the respondent's
tools and work clothing continued to be provided by the appellant. The respondent continued to be provided with a company
utility with all running costs paid for by the appellant. The appellant continued to direct the respondent as to where he should
work and as to what work he should do; and there is no evidence that the appellant relinquished control over how he should do
the work. The respondent remained at all times under the direction and control of the appellant.
I think it was permissible to receive this evidence as evidence of the agreement as a whole and what emerges, it seems to me, is
that although the form of remuneration changed there was no other material change in the relationship between the parties. In
all other respects the respondent continued to be treated as an employee with the duties and benefits of a senior supervisor
acting as the servant of the appellant not on his own behalf. On the whole of the circumstances of the relationship between the
parties it was open to the Industrial Magistrate and to the Full Bench to conclude that the relationship of employer and
employee was never terminated in point of law. The most important indicia pointing to the continuation of the relationship as
one of master and servant is the degree of control which the appellant obviously continued to have and to exercise with respect
to the work of the respondent. He was not at liberty to elect not to work at a particular site or on a particular day nor was he at
liberty to elect what kind of work to do. There is evidence that at one stage he took a holiday in Phuket during which he was
paid. On the whole of the evidence and on the findings below he did what he was told to do, when he was told to do it and the
appellant continued to exercise ultimate authority over the manner in which that work was to be performed and gave him at
least some benefits (paid holiday, motor vehicle, tools, clothing and equipment) as if he was an employee. He remained
essentially part of the appellant's organisation and under the close control of the appellant at all times. The most striking single
piece of evidence to this effect is that when the appellant decided to put the respondent back on wages, it did so with little
discussion, no negotiation and without demur on the respondent's part. He was simply told that he was going back onto the
pay-roll.
I would dismiss the first ground of appeal.
The only other ground of appeal which was pressed was ground 3 expressed in the following terms:
"The Full Bench erred in its construction of s 11(1)(b) of the Long Service Leave Act which, properly construed,
confers a discretion to determine whether the respondent was entitled to any payment for long service leave under
the Act even if he was an employee at all material times."
The section of the Act referred to is as follows:
"11(1) An industrial magistrate's court has jurisdiction to hear and determine all questions and disputes in
relation to rights and liabilities under this Act, including without limiting the generality of the foregoing,
questions and disputes (a)
…
(b)
whether and when and to what extent an employee is or has become entitled to long service
leave, or payment in lieu of long service leave;"
This section does not confer any discretion as to the manner in which an Industrial Magistrate is to exercise the jurisdiction to
hear and determine disputes in relation to entitlements to long service leave. It does not confer upon the Industrial Magistrate a
discretion to refuse to award long service leave entitlements prescribed in the Act. The purpose of the section is to define the
jurisdiction of the Industrial Magistrate's Court, not to prescribe the manner of exercise of that jurisdiction. This ground of
appeal must be rejected.

Jurisdiction of this Court
Mr McCorry, who appeared for the respondent, submitted that this appeal was incompetent because it did not fall within the
ambit of the appeal jurisdiction conferred by s 90(1) of the Industrial Relations Act 1979 in its amended form. The amendment
came into effect on 1 August 2002 and this appeal was instituted on 28 August so that the new provisions must be applied to it.
In its amended form the section reads:
"90(1) Subject to this section, an appeal lies to the Court in the manner prescribed from any decision of the
President, the Full Bench, or the Commission in court session (a)
on the ground that the decision is in excess of jurisdiction in that the matter the subject of
the decision is not on an industrial matter;
(b)
erroneous in law in that there has been an error in the construction or interpretation of any
act, regulation, award, industrial agreement or order in the course of making the decision
appealed against; or
(c)
on the ground that the appellant has been denied the right to be heard."

21

438

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

22

It is accepted on all sides that s 90(1)(a) and s 90(1)(c) are irrelevant and that this Court can only entertain the appeal if the
decision of the Full Bench involved "an error in the construction or interpretation of" the Long Service Leave Act.

23

Mr McCorry contended that, putting to one side the ground of appeal based upon s 11(1)(b) of the Act, the decision of the Full
Bench involved no matter of construction or interpretation. I think, for myself, that this submission must be accepted. There
was no dispute between the parties as to the true meaning of the Act. Both parties accepted that whether or not the respondent
was entitled to long service leave depended upon whether or not he was an employee between 1988 and 1992 and this question
depended not on any point of statutory construction or interpretation but on common law principles. The question was not
whether "employee" had a special meaning in the Long Service Leave Act but whether, according to the common law rules
under which the character of the relationship was to be determined, the respondent was the appellant's employee. Putting that
another way, it was accepted on both sides that if the application of the common law rules to the facts of this particular case
resulted in a finding that the respondent was the appellant's employee in the years in question the respondent was entitled to
long service leave calculated in accordance with the formula set out in the Act.

24

I agree that the appeal is incompetent, so that even if I am wrong as to the merits of the appeal, I am of the opinion that the
appeal should be dismissed.

25

SCOTT J: In this matter I have had the opportunity of reading in draft the reasons to be published by the presiding Judge.

26

I agree that this appeal should be dismissed for reasons that his Honour gives.

27

In relation, however, to the jurisdictional considerations referred to by his Honour, I take a different view.

Section 90(1) of the Industrial Relations Act 1979 at the relevant time provided:
"90.
Appeal to Court from Commission
(1)
Subject to this section, an appeal lies to the Court in the manner prescribed from any
decision of the President, the Full Bench, or the Commission in Court Session —
(a)
on the ground that the decision is in excess of jurisdiction in that the matter the
subject of the decision is not on an industrial matter;
(b)
erroneous in law in that there has been an error in the construction or
interpretation of any Act, regulation, award, industrial agreement or order in the
course of making the decision appealed against; or
(c)
on the ground that the appellant has been denied the right to be heard,
but upon no other ground."
29 In my view, the decision in this case turns upon the definition of "employee" in s 4 of the Long Service Leave Act 1958 which
is defined in the following way:
28

"'Employee' means, subject to subsection (3) —
(a)

any person employed by an employer to do work for hire or reward including an apprentice or industrial
trainee;

(b)

any person whose usual status is that of an employee;

(c)

any person employed as a canvasser whose services are remunerated wholly or partly by commission or
percentage reward; or

(d)

any person who is the lessee of any tools or other implements of production or of any vehicle used in the
delivery of goods or who is the owner, whether wholly or partly, of any vehicle used in the transport of
goods or passengers if the person is in all other respects an employee."

The first thing to note about the definition of "employee" is that it is not an inclusive definition, but a defined term for the
purposes of the Long Service Leave Act. In my view, the issue as to whether the respondent was an employee at the relevant
time can only be determined by reference to the definition of that term in the Act. The interpretation, of course, may be
assisted by the construction of the word "employee" at common law, but at the end of the day it is the construction of the
statutory provision which is critical to this decision.
31 It follows, in my view, that the Industrial Appeal Court has jurisdiction to entertain this appeal because the issue turns upon the
definition of "employee" in the Long Service Leave Act and is therefore a question of construction or interpretation of that Act.
32 In view of the fact that s 90(1) of the Industrial Relations Act is a jurisdictional provision, in my opinion, it should not be
construed narrowly so as to restrict the right of appeal: Magrath v Goldsbrough Mort & Co Ltd (1932) 47 CLR 121 at 134.
In my view, the amended section was formulated in such a way as to preserve the right of appeal to any party coming within its
terms properly construed. It may cause injustice if this section is interpreted narrowly and in such a way as to confine the right
of appeal to this Court.
33 HASLUCK J: The appellant, United Construction Pty Ltd, employed the respondent, John Birighitti, in 1982 to work in the
appellant's business at Kwinana as Master of Apprentices and General Foreman. The company was involved in the fabrication
of pipelines, tanks and conveyers. Repairs were effected in the workshop. At a later stage his wife was employed by the
company in preparing invoices and timesheets.
30

The 1988 arrangement
In July 1988 the respondent entered into an arrangement with the appellant whereby he would be paid an hourly rate following
the submission of monthly invoices.
35 In the course of the hearing before the Industrial Magistrate, the circumstances giving rise to this arrangement were described
by the company's former secretary, Mr Carmignani, in this way:
"Can you tell us what happened in or about June of 1988 in relation to the earnings of ---?--- Yeah. He went from
wages as PAYE to what they call --- as a subcontract system where he was paid by the hour, so much an hour. No
tax was deducted from his salary or his income and --How did that arrangement come to --- come into existence? --- Well, it was decided by the directors to try and get
some of the workers onto subcontract whereby there was a saving for both parties. For United Construction there
was no holiday pay, sick pay, workers comp payments. Super wasn't there at the time so --- and that sort of thing
there. For the employee you had a way of minimising his tax by splitting the income with his wife."
34
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Mr Carmignani's evidence in chief continued in this way:
"And what happened in relation to Mr Birighitti? --- He was offered this system of payment and he asked me and
I --- I said "Yes. It could be a good way of doing it, and you pay less tax as well, and you'd have your wife
included at the time" when she wasn't working at Alcoa with John, 'and it was a way of minimising your tax.'
Now, there's been some evidence about a business name registration. What, if anything --- ? --- J & L----- can you tell us about that? --- I think --- I can't remember, but I think I registered his business name, J & L
Birighitti Engineering, for this purpose here. So his payment was made to this company --- to this business name,
rather than to his sole name."
37 Mr Carmignani also provided evidence to this effect:
"You have given evidence of how what Mr Birighitti was doing down at Alcoa when he was receiving
wages? --- Yeah.
To your knowledge was there any change in that when this payment system came into effect? --- What he was
actually working as --- what his work was?
Yes? --- No, not really. The only thing is he had his wife helping him. They put her with him to help him
because it was getting too much for one person to do all the paperwork, but otherwise he did the same thing.
Yeah."
38 In October 1992 the appellant was minded to end the "sub-contract" arrangements and thereafter the respondent was treated as
an employee with taxes being deducted from his wages by the appellant. Some years later his position was made redundant
and he was retrenched on 21 January 2001.
39 It was not in dispute that upon the termination of his employment the respondent had been associated with and remunerated by
the appellant for a period of 19 years. However, a difference of opinion arose between the parties as to whether the respondent
was entitled to certain payments in respect of long service leave. The appellant contended that from July 1988 until about
October 1992 the respondent was employed as a sub-contractor, with the result that the four year period allegedly served in
that capacity was not a qualifying period for the purposes of long service leave entitlements.
The proceedings
40 The respondent commenced proceedings pursuant to s 11 of the Long Service Leave Act 1958 upon the basis that he had not
been paid long service leave entitlements in accordance with s 8 and s 9(2) of the Act. He alleged in par 6 of his particulars of
claim dated 17 July 2001 that "At all times between 1988 and 1992, notwithstanding payment being made as a contractor, the
Claimant remained an employee of the Respondent."
41 The particulars of claim go on to allege that on termination of his employment the respondent had completed 19 years
continuous service with the appellant and was entitled, pursuant to the Long Service Leave Act to 16.47 weeks pay in lieu of
long service leave or, in the alternative, he was deemed to have completed 15 years continuous service and was entitled to
13 weeks pay in lieu of long service leave. A claim was advanced in the sum of $19,223.68 (in the alternative $15,173.52).
42 The appellant denied that the respondent had served the requisite minimum period of 15 years continuous service in order to
qualify for long service leave. It alleged that during the contested period of four years between 1988 and 1992 he was not an
employee of the appellant. Further, when the matter was brought on for hearing, the appellant submitted that the payments
made to the respondent during the relevant four year period were inclusive of long service leave benefits and should be brought
to account as the payments made were intended to cover all leave obligations.
43 In his reasons for decision handed down on 10 January 2002 the learned Industrial Magistrate held that the respondent had at
all times been an employee and was entitled to long service leave benefits. The appellant was required to pay long service
leave entitlements plus interest in the total amount of $21,711.78. When the matter was subsequently taken on appeal the Full
Bench affirmed the decision below.
The appeal
44 By its notice of appeal dated 9 September 2002 the appellant seeks an order quashing the decision of the learned Industrial
Magistrate or, alternatively, an order that the matter be remitted for consideration as to whether any amounts paid by the
appellant during the relevant period should be taken into account under s 7(2) of the Long Service Leave Act or, alternatively
for the exercise of a discretion under s 11(1)(b) of the Act.
45 I note in passing that at the hearing of the appeal counsel for the appellant abandoned the ground of appeal set out in par 2 of
its notice of appeal. Accordingly, it is only necessary to give consideration to the grounds of appeal set out in par 1 and
par 3 of the notice of appeal. For ease of reference, I will continue to refer to the ground in par 3 as the third ground of appeal.
46 The appellant contends in its first ground of appeal that the Full Bench erred in its interpretation of the Long Service Leave Act
when it determined that the respondent was, at all material times, an employee for the purposes of the Act. Particulars in
support of this ground of appeal are set out in sub-paragraphs (i) to (viii) and bring under notice various facets of the
relationship between the parties during the relevant four year period including principally that the respondent, knowingly and
willingly, entered into an arrangement lasting over four years pursuant to which he registered a business name and submitted
invoices to the appellant for work done by he and his wife. It is said further that in the absence of any finding that the
arrangement was a sham, the arrangement in question was wholly inconsistent with a finding that the respondent was an
employee of the appellant.
47 By its third ground of appeal the appellant contends that the Full Bench erred in its construction of s 11(1)(b) of the Long
Service Leave Act which, properly construed, confers a discretion to determine whether the respondent was entitled to any
payment for long service leave under the Act even if he was an employee at all material times.
48 A question arose at the hearing as to whether the Industrial Appeal Court had jurisdiction to deal with an appeal based upon
such grounds. By an amendment to s 90 of the Industrial Relations Act that took effect upon 1 August 2002, shortly before the
present appeal was instituted, an appeal can only be brought in the circumstances of the present case upon the ground that the
decision below was erroneous in law in that there has been an error in the construction or interpretation of the Long Service
Leave Act. I will come back to this issue later. For the moment, I will assume that the two grounds of appeal relied upon can
be advanced by the appellant. It will therefore be useful to begin by looking at the statutory provisions and legal principles
bearing upon the matters brought into issue by the grounds of appeal.
Statutory provisions
49 Section 8(1) of the Long Service Leave Act provides that an employee is entitled in accordance with, and subject to, the
provisions of the Act, to long service leave on ordinary pay in respect of continuous employment with one and the same
employer. By s 4, the term "employee" means, subject to certain qualifying provisions, any person employed by an employer
36
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to do work for hire or reward including an apprentice or industrial trainee. It means also any person whose usual status is that
of an employee.
50 Section 6 deals with what constitutes continuous employment. By s 6(1)(a) employment of an employee shall be deemed to
include any period of absence from duty for (i) annual leave; (ii) long service leave; or (iii) public holidays or half holidays, or,
where applicable to the employment, bank holidays. By s 6(1)(c) it is also deemed to include any period following any
termination of the employment if such termination has been made merely with the intention of avoiding obligations under the
Act in respect of long service leave.
51 Section 6(2) provides that for the purposes of the Act, the employment of an employee whether before or after the
commencement of the Act shall be deemed to be continuous notwithstanding certain specified events such as the transmission
of a business or any absence of the employee from his employment if the absence is authorised by his employer.
52 Section 7(2) provides that any long service leave or payment in lieu thereof granted under any long service leave scheme and
irrespective of the Act to an employee in respect of any period of continuous employment with his employer shall be taken into
account in the calculation of the employee's entitlement to long service leave under the Act.
53 By s 8(2) an employee who has completed at least 15 years of continuous employment with one and the same employer is
entitled to an amount of long service leave to the extent set out in that and following provisions.
54 Section 11 of the Act is expressed in these terms:
"(1)
An industrial magistrate's court has jurisdiction to hear and determine all questions and disputes in
relation to rights and liabilities under this Act, including without limiting the generality of the foregoing,
questions and disputes (a)
as to whether a person is or is not an employee, or an employer, to whom this Act applies;
(b)
whether and when and to what extent an employee is or has become entitled to long service
leave, or payment in lieu of long service leave;
(c)
as to the ordinary rate of pay of an employee;
(d)
as to whether the employment of the employee was or was not ended by an employer in
order to avoid or to attempt to avoid liability for long service leave; and
(e)
with respect to a benefit in lieu of long service leave under an agreement made under
section 5.
(2)
Jurisdiction granted under subsection (1) is exclusive of any other court except where an appeal lies to
that other court."
55 It emerges from a consideration of these provisions that, on one view of the matter, the task of the Industrial Magistrate was to
determine whether the respondent was an employee within the meaning of the Act and then to determine whether he had been
in continuous employment with the same employer, namely, the appellant, for the minimum requisite period of 15 years. On
this view of the matter, as a line of argument going to the jurisdictional issue, it might be said that in circumstances in which
both parties accepted that the respondent was undoubtedly an employee before and after the relevant four year period, it was
not necessary to resolve any issue of interpretation in that regard. It was only necessary for the Industrial Magistrate to make a
finding of fact as to whether there had been continuity of employment.
56 Nonetheless, it is significant that the issue raised by par 6 of the respondent's particulars of claim was whether the respondent
remained an employee of the appellant during the relevant four year period. Certainly, it is apparent from the reasoning of the
Industrial Magistrate and of the Full Bench that it was thought necessary to determine whether he was an employee during that
period. Accordingly, it will be useful to look at some of the decided cases concerning the distinction between an employee and
an independent contractor.
Legal principles
57 Until comparatively recent times disputed cases of employment were usually resolved by reference to the so-called "control
test", namely, whether the person said to be the employer can direct the person claimed to be a worker not only as to what the
worker does but also as to how he or she does it. Increasing dissatisfaction with a test of this kind appears to underlie the
observations of various members of the High Court in Stevens v Brodribb Sawmilling Company Pty Ltd (1986) 160 CLR 16.
Mason J observed at 24 that the existence of control, whilst significant, is not the sole criterion by which to gauge whether a
relationship is one of employment. It is merely one of a number of indicia which must be considered in the determination of
such an issue. Other relevant matters include, but are not limited to, the mode of remuneration, the provision and maintenance
of equipment, the obligation to work, the hours of work and provision for holidays, the deduction of income tax and the
delegation of work by the putative employee. He went on to say it is the totality of the relationship between the parties which
must be considered.
58 A similar approach is reflected in the judgment of Wilson and Dawson JJ in the same case. They said at 36 that in many, if not
most, cases it is still appropriate to apply the control test in the first instance because it remains the surest guide to whether a
person is contracting independently or serving as an employee. However, that is not now a sufficient or even an appropriate
test in its traditional form in all cases because in modern conditions a person may exercise personal skills so as to prevent
control over the manner of doing his work and yet nevertheless be a servant. This has led to the observation that it is the right
to control rather than its actual exercise which is the important thing. But in some circumstances it may even be a mistake to
treat as decisive a reservation of control over the manner in which the work is performed for another.
59 These two members of the High Court went on to say that any attempt to list the relevant matters may mislead because they
can be no more than a guide to the existence of the relationship of master and servant. The ultimate question will always be
whether a person is acting as the servant of another or on his own behalf. The answer to that question may be indicated in
ways which are not always the same and which do not always have the same significance.
60 The observations of Wilson and Dawson JJ were cited with approval by Kirby J of the New South Wales Court of Appeal (as
he then was) in Connelly v Wells (1993) 55 IR 73. Further, in Hollis v Vabu Pty Ltd (2001) 207 CLR 21 a majority of the
High Court adopted a similar approach. In that case, the majority held that bicycle couriers performing work for a courier firm
should not be classified as independent contractors. The majority noted that the couriers were not providing skilled labour,
they had little control over the manner of performing their work, they were presented to the public in their uniforms and by the
use of the Vabu logo as emanations of Vabu and their finances were superintended by Vabu. It followed that the relationship
between Vabu and the bicycle courier who had caused an injury to a third party was that of employer and employee.
61 The majority said at par 47:
"In classifying the bicycle couriers as independent contractors, the Court of Appeal fell into error in making too
much of the circumstances that the bicycle couriers owned their own bicycles, bore the expenses of running them
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and supplied many of their own accessories. Viewed as a practical matter, the bicycle couriers were not running
their own business or enterprise, nor did they have independent in the conduct of their operations."
62 These previously decided cases indicate that care must be exercised in applying general precepts to particular circumstances.
However, the decided cases strongly suggest that in having regard to the totality of the relationship between the parties the
control test remains relevant and an important factor will be whether a person is acting on his own behalf or simply as a
representative of the putative employer's enterprise.
63 The decided cases indicate also that the nature of the relationship between the parties in an employment situation must be
resolved not by reference to the label used but by an examination of the substance of the matter.
64 For example, in Cam & Sons Pty Ltd v Sargent (1940) 14 ALJR 162 Dixon J said that the Court should look at the substance
of the transaction and not treat a written agreement, which was designed to disguise its real nature, as succeeding in doing so if
it amounted merely to a cloud of words and, without really altering the substantial relations between the parties, described
them by elaborate provisions expressed in terms appropriate to some other relation.
65 In Massey v Crown Life Insurance Co [1978] 2 All ER 576 the appellant was employed as a branch manager of an insurance
company under two contracts. Under one contract he was treated as an employee and under the other as a general agent. The
Court of Appeal held that the appellant could not say that for the purpose of claiming tax advantages he was not an employee
and then say that for the purpose of claiming compensation or unfair dismissal he was an employee. The agreement whereby
he was appointed an agent was held to be a genuine transaction which had been aimed to effect, and did in fact effect, a change
in the appellant's status from that of an employee to that of a self-employed person. He was therefore not an employee within
the meaning of the subject legislation and could not bring a claim for unfair dismissal.
66 Lord Denning said this at 579:
"A claim for unfair dismissal was quite admissible if he was employed by the company under a contract of
service, but not if he was employed under a contract for services. So here he was claiming as a servant whereas,
for the last two years, he had been paid on the basis that he was an independent contractor.
The law, as I see it, is this: if the true relationship of the parties is that of master and servant under a contract of
service, the parties cannot alter the truth of that relationship by putting a different label on it."
67 Lord Denning went on to say later that when the situation is ambiguous, so that it can be brought under one relationship or the
other, it is open to the parties by agreement to stipulate what the legal situation between them shall be. So the way in which
they draw up their agreement and express it may be a very important factor in defining what the true relationship was between
them. If they declare that he is self-employed, that may be decisive.
68 It was common ground in the present case (as appears from the evidence of Mr Carmignani mentioned earlier) that the
relationship between the parties was informal, both as to the initial contract of employment and as to the subsequent
arrangement in 1988 whereby the respondent and his wife were remunerated by submitting invoices to the appellant. Unlike
the situation in Massey v Crown Life Insurance Co (supra), being a case upon which the appellant in the present case relied,
the appellant was not able to point to any agreement drawn up between the parties which could be used as a point of reference
in resolving any ambiguity as to the nature of their relationship. Thus, essentially, the Industrial Magistrate, in reviewing the
totality of the relationship, was obliged to take account of a variety of factors bearing upon the employment issue, and
purported to do so. The Full Bench followed a similar approach.
69 Against this background I must now return to the grounds of appeal.
First ground of appeal
70 The first ground of appeal is to the effect that the Full Bench erred in its interpretation of the Long Service Leave Act when it
determined that the respondent was at all material times an employee of the appellant for the purposes of the Act.
71 I noted in earlier discussion that the appellant supported this contention by reference to a number of matters specified in the
notice of appeal including that the respondent, knowingly and willingly, entered into an arrangement lasting over four years
whereby he held himself out as a partner in a business partnership, he was paid in response to invoices submitted to the
appellant, he and his wife paid income tax and claimed expenses as contractors and not employees.
72 In essence, counsel for the appellant submitted that the arrangement made by the parties in 1988 for the respondent to be paid
as an independent contractor should be treated as decisive because no specific finding had been made by either the Industrial
Magistrate or the Full Bench that the arrangement in question was a sham. Long service leave is a benefit to which an
employee does not become entitled until he has completed 15 years of continuous service. The respondent had failed to
discharge his onus to establish that he was an employee during the relevant four year period, and therefore had failed to
establish that he had completed 15 years of continuous service.
73 This brings me to the reasoning of the Full Bench and to the principal reasons for decision provided by his Honour the
President P J Sharkey. The President reviewed the evidence and the findings of the learned Industrial Magistrate. It is not
necessary for present purposes to summarise the findings in their entirety. It emerges from the President's review that the
appellant, on the evidence of Mr Carmignani, was keen to introduce the tax minimisation scheme. However, apart from the
registration of a business name and the preparation of invoices, there was no evidence that the respondent was running a
business or regarded himself as being free to work for anyone else without resigning from the appellant company. The
Industrial Magistrate found that the method of payment made in July 1988 was for the purpose of expediency on the part of the
appellant and for tax minimisation on the part of the respondent, and although the respondent was for that purpose described as
a sub-contractor, he remained, in fact, an employee and was so for the duration of his employment with the appellant.
74 President Sharkey then referred to a number of principles bearing upon the question of whether the respondent could be
characterised as an employee during the relevant four year period. He referred to Stevens v Brodribb Sawmilling Co Pty Ltd
(supra) and other cases concerning this issue. Having regard to Connelly v Wells (supra) he noted that in circumstances such
as the present where there was no written contract to express the intention of the parties it was necessary to look at the conduct
of the parties and to consider the totality of the contract in order to ascertain its true nature. He concluded that the control test
remains the soundest guide in determining whether the relationship between the parties is that of employer and employee but it
should not be regarded as the sole criterion. It is necessary to have regard to a range of indicia concerning such matters as the
provision of tools and equipment and the existence of books and accounts for the partnership. He distinguished Massey v
Crown Life Insurance Co (supra) upon the basis that in this case the avowed objective of conferring tax benefits had been
initiated by the employer. The plan of action was later unilaterally re-characterised by the employer as a contract of
employment shorn of tax benefits.
75 It follows from my earlier observations on the law that, to my mind, the views expressed by President Sharkey were consistent
with the definition of the term "employee" in the Long Service Leave Act and with the principles reflected in previously
decided cases. The President did not refer to the decision of the High Court in Hollis v Vabu Pty Ltd (supra). However, it is
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apparent from my review of the decided cases that the reasoning of the High Court in Hollis v Vabu Pty Ltd (supra) is
consistent with the views expressed by the President. Accordingly, to this point, I am not persuaded that the reasoning of the
Full Bench revealed a misunderstanding of the relevant principles of law or that it erred in its interpretation of the Long Service
Leave Act.
76 According to counsel for the appellant, in circumstances where the parties had applied their minds to a change of some sort in
the relationship in 1988, the crucial question was whether sufficient weight had been given to the evidence that there was a
common intention to effect a change. In the absence of a finding that the arrangement was a sham, counsel for the appellant
argued, it had to be accepted that the avowed intention of the parties to proceed upon the basis that the respondent was an
independent contractor should be treated as decisive. A subjective intention that the respondent remain as an employee for
purposes other than implementation of the tax objective should be disregarded.
77 I am not persuaded that this ground of appeal has been made out. In my view, it was not necessary for the Industrial
Magistrate or for the Full Bench to make an explicit finding that the arrangement was a sham. It emerges from my review of
the decided cases that both the Industrial Magistrate and the Full Bench were entitled to have regard to the totality of the
relationship between the parties and to examine various indicia suggesting the presence of a master and servant relationship
before moving to a conclusion as to how the relationship should be characterised. It is apparent from the various reasons for
decision that the task was approached in that manner and with a view to determining what was the substance of the
relationship. In effect, the Full Bench concluded, correctly in my view, that work undertaken by the respondent during the
relevant four year period was not undertaken on his own behalf but as a representative of the employer's enterprise with the
result that he should be regarded as an employee. To echo Lord Denning in Massey v Crown Life Insurance Co (supra), the
true relationship of the parties was that of master and servant and the parties could not alter the truth of that relationship by
putting a different label on it.
78 A conclusion of the kind I have just described was open on the evidence and I am therefore not persuaded that the Full Bench
erred in its interpretation of the Long Service Leave Act when it determined that the respondent was an employee during the
relevant four year period.
Third ground of appeal
The third ground of appeal is that the Full Bench erred in its construction of s 11(1)(b) of the Long Service Leave Act which,
properly construed, confers a discretion to determine whether the respondent was entitled to any payment for long service
leave under the Act even if he was an employee at all material times.
80 I remind myself that s 11(1)(b) of the Act requires the Court to make findings of fact and law in relation to "whether and when
and to what extent an employee is or has become entitled to long service leave or payment in lieu of long service leave".
81 Counsel for the appellant submitted that it could be inferred from the payments made to the respondent that he received
payments equivalent to at least what he would have received on account of accrual for long service leave during the period that
he was engaged as a contractor. Supplementary written submissions were provided to the Industrial Appeal Court in the
course of argument with a view to demonstrating that the amount actually earned by the respondent during the relevant four
year period exceeded what he would have earned as a staff employee at the relevant time.
82 This set the scene for submissions directed to s 7(2) of the Act whereby any leave in the nature of long service leave or
payment in lieu thereof, granted, whether before or after the coming into operation of the Long Service Leave Act, under any
long service leave scheme to an employee in respect of any period of continuous employment with his employer shall be taken
into account in the calculation of the employee's entitlement to long service leave or payment in lieu.
83 When the payments made to the respondent were considered within the framework of s 7(2) and s 11(1)(b), counsel argued, it
became apparent that a determination would have to be made by the Industrial Magistrate as to how certain payments should
be regarded, for it would be contrary to public policy to allow the respondent to have the benefit of both a favourable tax
position as a contractor, and benefits under the Act as an employee. A determination of this kind imported an element of value
judgment and thus, in determining to what extent the employee had become entitled to payment in lieu of long service leave in
these circumstances, the Industrial Magistrate was, in effect, exercising a discretionary power. The Full Bench had erred in
misconstruing the nature of the power allowed to the Industrial Magistrate.
84 As the learned Industrial Magistrate noted, and as the Full Bench affirmed, there was no evidence that the parties turned their
minds to long service leave when the arrangement of 1988 was entered into or at any time in the course of the existence of the
arrangement. The term "scheme" in s 7(2) requires the parties to come up with a coherent plan directed to the issue of long
service leave or payment in lieu thereof and the evidence does not support a conclusion that this course of action was pursued.
85 Where the parties to a contract of employment have agreed that a sum of money will be paid and received for express purposes
it is questionable whether the employer can claim subsequently that payments made pursuant to the contractual obligation can
be relied upon in satisfaction of entitlements arising outside the agreed purpose of the payment: Logan v Otis Elevator Co Pty
Ltd [1999] IRCA 4.
86 However, for present purposes, it is not necessary, in my view, to review the evidence bearing upon this aspect of the matter in
order to resolve the issue raised by the third ground of appeal. I am of the view that s 11(1)(b) does not in its terms purport to
confer a discretionary power to determine whether the respondent was entitled to any payment for long service leave. It may
prove necessary in certain cases for some careful calculations to be made as to the extent of the entitlement, if any, in a
particular case but the careful exercise of a power to award relief in that manner does not, of itself, establish that the Industrial
Magistrate is empowered to exercise a discretion.
87 It follows that I am not prepared to allow the appeal on this ground.
79

Jurisdictional issue
I indicated in my introductory observations that an issue was raised at the hearing as to whether the Industrial Appeal Court
had jurisdiction to deal with an appeal upon the grounds reflected in the notice of appeal. In dealing with this issue it will be
useful to look briefly at the relevant provisions of the Industrial Relations Act 1979 and some recent amendments to the same.
89 Section 85 of the Industrial Relations Act deals with the constitution of the Western Australian Industrial Appeal Court, being
a Court consisting of four members. The members of the Court shall be such Judges as the Chief Justice of Western Australia
shall from time to time nominate to be members of the Court. Section 86 provides that subject to the Act, the Court has
jurisdiction to hear and determine appeals under s 90 and s 96K. It is not necessary to look at s 96K for present purposes.
90 Until comparatively recent times s 90(1) provided that, subject to the section, an appeal lies to the Industrial Appeal Court in
the manner prescribed from any decision of the President, the Full Bench or the Commission in Court Session on the ground
that the decision is erroneous in law or is in excess of jurisdiction but upon no other grounds.
88
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On 19 February 2002 the Minister for Consumer and Employment Protection introduced in the Legislative Assembly the
Labour Relations Reform Bill 2002 which reflected a considerable number of proposed amendments to the Industrial Relations
Act. In the course of his second reading speech the Minister referred to amendments affecting the Industrial Appeal Court and
observed that under the new legislation, the Industrial Appeal Court's role would be limited to important legal and
jurisdictional matters. Further, the Court will be required to dismiss an appeal that is technically correct, if the Court finds that
the appellant has not suffered an injustice. The reforms were intended to ensure that the discretionary exercise of power by the
Industrial Relations Commission was not overturned by the Court unless there was some significant specified error. This
would reduce the increasing tendency to legal technicality that detracts from the proper role of the commission in conciliating
and arbitrating industrial matters in a practical manner.
The Labour Relations Reform Act 2002, in so far as it affected s 90 of the Industrial Relations Act, took effect on 1 August
2002, that is to say, shortly before the appeal was instituted in the present case. The former s 90(1) was replaced by a new
provision which now reads as follows:
"(1)
Subject to this section, an appeal lies to the Court in the manner prescribed from any decision of the
President, the Full Bench, or the Commission in Court Session (a)
on the ground that the decision is in excess of jurisdiction in that the matter the subject of
the decision is not on an industrial matter;
(b)
erroneous in law in that there has been an error in the construction or interpretation of any
Act, regulation, award, industrial agreement or order in the course of making the decision
appealed against; or
(c)
on the ground that the appellant has been denied the right to be heard,
but upon no other ground."
It is apparent that in the context of the present case the question that arises is whether, having regard to the new s 90(1)(b) the
present appeal is advanced upon the ground that a decision of the Full Bench is erroneous in law in that there has been an error
in the construction or interpretation of the Long Service Leave Act. I note in passing that the grounds of appeal in the present
case have clearly been prepared with an eye to the restrictions reflected in the new provision. The first and third grounds of
appeal assert that the Full Bench erred in its interpretation of the Long Service Leave Act.
Statutory provisions have frequently sought to limit the right of appeal from specialised tribunals with a view to ensuring that
the tribunal is not impeded in the exercise of its functions and that it becomes the principal arbiter of disputes within its own
field. However, the principles according to which the jurisdiction of the Appeal Court is limited are not always easy of
application. Distinctions between a question of fact and a question of law can be elusive. The question of what constitutes an
error of law has been considered by the courts on various occasions.
In Collector of Customs v Agfa-Gevaert Ltd (1996) 186 CLR 389 an appeal was brought against a decision of the
Administrative Appeals Tribunal that held that certain goods were not free of import duty. The right of appeal was limited to
appeals on questions of law. The principal question in the appeal was whether the Full Court erred in finding that it is an error
of law to construe a phrase in a legislative instrument by giving a trade meaning to some words in the phrase and the ordinary
meaning to the rest of the words in the phrase.
The Tribunal had found that the phrase "silver dye bleach reversal process" in a tariff concession order had no technical or
trade meaning but that the words "silver dye bleach process" did have such a meaning. The Tribunal construed the composite
phrase by reference to the technical or trade meaning of "silver dye bleach process" and the ordinary meaning of "reversal".
The High Court held that the Tribunal's construction involved no error of law. It held that it was sufficient to raise a
reviewable question of law that the composite phrase was identified as being used in a sense different from that which it had in
ordinary speech.
In the course of a joint judgment the High Court observed at 395 that in Collector of Customs v Pozzolanic Enterprises Pty
Ltd (1993) 43 FCR 280 five general propositions had been identified as bearing upon the distinction between law and fact in a
statutory context. The five general propositions were as follows:
"1.
The question whether a word of phrase in a statute is to be given its ordinary meaning or some technical
or other meaning is a question of law.
2.
The ordinary meaning of a word or its non-legal technical meaning is a question of fact.
3.
The meaning of a technical legal term is a question of law.
4.
The effect or construction of a term whose meaning or interpretation is established is a question of law.
5.
The question whether facts fully found fall within the provision of a statutory enactment properly
construed is generally a question of law."
The High Court went on to observe that in Collector of Customs v Pozzolanic Enterprises Pty Ltd (supra) the Full Court had
qualified the fifth proposition. The High Court said that, when a statute uses words according to their ordinary meaning and it
is reasonably open to hold that the facts of the case fall within those words, the question as to whether they do or do not is one
of fact. The High Court said further that such general expositions of the law were helpful in many circumstances. But they
lost a degree of their utility when, as in the case before the High Court, the phrase or term in issue was complex or the inquiry
that the primary decision-maker embarked upon was not clear.
Let me now apply reasoning in these cases to the circumstances of the present case. Section 90(1) in its amended form clearly
reflects a parliamentary intention to limit the jurisdiction of the Industrial Appeal Court to certain prescribed areas of
disputation and that intention must be respected. For myself, I cannot see that the new phrase "erroneous in law" represents
any significant departure from the former concept of "error in law". The term "erroneous in law" seems to have been used
principally so that the grammar conforms to the structure of the provision.
It follows from this view of the matter that the restriction intended to be imposed is to be found principally in the following
words "in that there has been an error in the construction or interpretation of any Act…". This clearly suggests that it is not
enough for the prospective appellant to point to some error of law according to common law principles. That which is said to
be "erroneous in law" must be linked to the presence of a statutory provision which purports to govern the situation.
Thus, in the present case, counsel for the respondent contended, as to the first ground of appeal, that the requirements of
s 90(1)(b) of the Industrial Relations Act had not been satisfied. In essence, he submitted that in the context of the present case
the question of whether the respondent was an "employee" during the relevant period ultimately had to be resolved by common
law principles of the kind reflected in the decided cases mentioned earlier with the result that the decision appealed from was
not erroneous in law in that there had been an error in interpreting the Long Service Leave Act. In any event, once it was
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accepted that the respondent was an employee initially the only issue remaining was the factual question of whether there had
been any change in his circumstances sufficient to interrupt the requirement of continuity.
102 As to the first ground of appeal, I recognise that much of the reasoning of the Full Bench is devoted to a review of common
law principles bearing upon the contentious issue. Nonetheless, it is quite clear that both the Industrial Magistrate and the Full
Bench were conscious that at the end of the day the operative point of reference was the definition of "employee" in the Long
Service Leave Act. The issue presented to the Industrial Magistrate by the respondent's particulars of claim at the outset was
whether he could be characterised as an employee within the meaning of the Long Service Leave Act during the relevant four
year period. It is well known that in the field of industrial legislation including statutes concerning workers compensation that
special and extended meanings are given to terms bearing upon master and servant relationships. Accordingly, a term such as
"employee" cannot be regarded simply as a term with an ordinary meaning so that, in accordance with proposition two of the
Collector of Customs' case mentioned earlier, the ordinary meaning of the word can be regarded as a question of fact.
103 In the circumstances of the present case, I consider, having regard to the propositions set out in the Collector of Customs' case,
that the meaning of the term "employee" as it is used in the Long Service Leave Act is a technical legal term which should be
characterised as a question of law. It was not possible ultimately to resolve that question of law without being conscious of
and giving proper weight to the way in which the term "employee" was defined and used in the Long Service Leave Act.
Likewise, it was not possible to determine whether there had been sufficient continuity of employment without taking account
of and construing the provisions concerning that concept set out in s 6 of the Long Service Leave Act.
104 It follows that, in my view, the Industrial Appeal Court has jurisdiction to deal with the first ground of appeal upon the basis
that it is an appeal against a decision which is said to be erroneous in law in that there has been an error in the interpretation of
the Long Service Leave Act.
105 Similar considerations apply when I turn to a consideration of the third ground of appeal. What I have just said in respect of
the term "employee" applies in this context also. Additionally, in this case, a question was raised as to the nature of the power
being exercised by the Industrial Magistrate under s 11 of the Long Service Leave Act. That issue could only be resolved by
close attention to the language used in the relevant statutory provision. It therefore seems to me that this too represented a
challenge to a decision which was said to be erroneous in law in that there has been an error in the interpretation of the
legislation in question.
Summary
106 I consider that the Industrial Appeal Court has jurisdiction to deal with the appeal instituted by the notice of appeal dated
9 September 2002. However, for the reasons previously given, I consider that the appeal should be dismissed.
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INTRODUCTION
This is an appeal brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the
Act”) against the decision of the Commissioner at first instance made on 23 August 2002 in matter No 1626 of 2001.
The decision appealed against (see page 31 of the appeal book (hereinafter referred to as “AB”)) is an order made on
23 August 2002 dismissing an application made by the above named appellant.
GROUNDS OF APPEAL
The amended grounds of appeal are as follows (see pages 10-18 (AB)):“1.
The Learned Commissioner erred in the exercise her discretion by dismissing the application to substitute
the name of the respondent to the unfair dismissal application. The Learned Commissioner’s error was
based on—
1.1 an error of law, namely an incorrect identification of the applicable legal principles and or an erroneous
application of the relevant legal principles to the facts;
1.2 a failure to take into account or give due weight to relevant considerations, and;
1.3
findings of fact that were based on a misunderstanding of counsel’s submissions, and or based on
facts that did not exist and or based on irrelevant considerations.
1.
The Learned Commissioner based her exercise of discretion on an error as to the relevant law or application
of the relevant law to the facts of the application to substitute the respondent.
PARTICULARS
1.1
The Learned Commissioner did not correctly identify and or apply the principles set down in
Bridge Shipping Pty Ltd v Grand Shipping SA (1991) 173 CLR 231 and discussed and applied in
Parveen Kauer Rai v Dogrin Pty Ltd (2000) 80 WAIG 1375 (WAIRC Full Bench) and Woodings
(as Receiver and Manager of Elcos Australia Ltd) (in Liq)) v Stevenson and Jefferson (as
Liquidators of Elcos Australia Pty Ltd (In Liq)) [2001] WASC 174 (Decision paras 10—12, see
also Transcript pp 17-18, 23, 25-26).
1.2
The Learned Commissioner erred in placing too much emphasis on the finding that the applicant
and or his solicitors ought to have known the correct identity of the employer prior to filing the
unfair dismissal application, which finding was erroneous in any event (Decision paras 12—13).
1.3 The Learned Commissioner erred in placing too much emphasis on the delay on the part of the applicant
to make the substitution application, and, in any event, did not have regard to the explanation
given for (at least part of) the delay, namely that the applicant worked away in remote areas for
extensive periods and so was not able to give regular and prompt instructions (Decision paras
3,4,13)
2.
The Learned Commissioner erred in failing to take into consideration or give sufficient weight to factors
demonstrating the reasonableness of the mistake by the applicant as to who he was employed by and
demonstrating that there was no prejudice to the respondent if the application were allowed.
PARTICULARS
The Learned Commissioner should have found that the applicant gave instructions to make his unfair
dismissal application against the presently named respondent due to a mistake as to the identity of the
respondent, that that mistake was reasonable because—
2.1
The applicant was advised to seek employment with CECK, which he did. He was interviewed by
Mr Vince Princi, a director of CECK Pty Ltd (who is also a director of Civil & Earthmoving
Contractors of Kwinana Pty Ltd) at the premises of CECK Pty Ltd (which is also the premises of
Civil & Earthmoving Contractors of Kwinana Pty Ltd). After being interviewed by Mr Princi the
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applicant obtained employment (see transcript pp3-4; paragraph 5 of the decision; Edwards
Affidavit 26 July 2002 para 4.1);
2.2
The applicant was directed to and did wear the Uniform of CECK Pty Ltd (or of Civil &
Earthmoving Contractors of Kwinana Pty Ltd — if CECK is to be understood as an acronym), as
did all his workmates (transcript p 4; paragraph 5 of the decision; Edwards Affidavit 26 July
2002 para 4.2);
2.3
A workmate of the applicant was provided with a Naval Base Garden Supplies uniform “by
accident” and was directed not to wear it. The applicant witnessed that workmate being directed to
wear a CECK uniform (transcript p8; paragraph 10 of the decision; Edwards Affidavit 26 July
2002 para 4.3);
2.4
The applicant was provided with a security pass to access the BP Refinery that stated “Name:
Clint Edwards. Company: CECK Pty LTD” (Exhibit 5, transcript pp4,5);
2.5
The applicant always attended work meetings at the registered address of CECK, and never at the
registered premises of Naval Base Garden Supplies (transcript 6; decision para 5);
2.6
For the purposes of carrying out his work duties, the applicant was supplied with the vehicles and
tools of CECK or Civil & Earthmoving Contractors Pty Ltd, which were identifiable as such by
the acronym and logo, throughout his employment and never those of Naval Base Garden
Supplies (Edwards Affidavit 26 July 2002 para 4.4, transcript p6);
2.7
Whenever the applicant was required to fill out paperwork on behalf of his employer during the
course of his work duties, such as permits and fuel dockets, he was required to do so on behalf of
CECK or alternatively it was on paperwork with the CECK letterhead or banner (Edwards
Affidavit para 4.5; transcript p 6);
2.8
The Applicant’s knowledge of Naval Base Garden Supplies was that it was a garden and hardware
tools retail store next door to the CECK premises. That shop premises was accessed via a separate
driveway. He only ever attended that premises to purchase work tools. He did not work or attend
work meetings at that premises (transcript p5-6).
2.9
The applicant is a scaffolder, not a white collar professional or a person with knowledge of
company law or corporate structure and practice. He did not appreciate the significance of his payslips, group certificate and unregistered workplace agreement stating the employer or payer was
Naval Base Garden Supplies. The applicant believed this was merely for CECK’s own company
law and taxation reasons (Edwards Affidavit 26 July 2002 para 5; transcript p6,7);
2.10
The applicant was never told he was employed by anyone other than CECK (Edwards Affidavit
26 July 2002, para4.6);
2.11
All of the entities involved in this application, namely, CECK Pty Ltd, Civil & Earthmoving
Contractors of Kwinana Pty Ltd, Naval Base Supplies Pty Ltd and Naval Base Garden Supplies—
2.11.1 instruct the same solicitors (transcript p 6, Cox Affidavit 14 August 2002);
2.11.2 have, as shown on Australian Securities and Investment Commission searches, the same
or adjacent addresses and substantially the same and or family related corporate and
human persons as directors and or partners and or persons carrying on business
(transcript p 6, Cox Affidavit 14 August 2002)—
•
Navel Base Garden Supplies, 45 Hope Valley Rd, Naval Base WA, P0 Box 202,
Kwinana 6167—
Persons carrying on business: PG Dorn — 122 Richmond St; M Tolich — 55 De Burgh
Rd, R Princi — 28 Hookwood Rd, KS Princi (previous) — 1 Brunel P1;
corporations carrying on business: Civil & Earthmoving Contractors of Kwinana Pty Ltd
— 43 Hope Valley Rd, Naval Base, WA, 6165
•
Naval Base Supplies Pty Ltd, 45 Hope Valley Rd, Naval Base, WA, 6165—
Directors: R Princi — 28 Hookwood Rd, PG Dorn — 122 Richmond St, M Tolich —
55 De Burgh Rd.
•
CECK Pty Ltd, 43 Hope Valley Rd, Naval Base, WA 6165:
Directors: KW Dorn —122 Richmond St, M Tolich —55 De Burgh Rd, V A Princi —
28 Hookwood Rd, M Jeffermans — 16 Almond Way, A Haslam — 13 Taylor Close, T
Creighton — 71 Amethyst Cres
•
Civil & Earthmoving Contractors of Kwinana Pty Ltd, 43 Hope Valley Pd, Naval
Base, WA 6165—
Directors: KW Darn, M Touch, VA Princi (Note the names of the persons/partners of
the proposed substituted respondent, Naval Base Garden Supplies, at 2.14 below).
2.12
Some of the above entities share employees so that one may pay a certain employee at one time
and another entity pay that employee at a different time, whilst both entities give that employee
the same employee number (Cox Affidavit 14 August 2002 paras 6 — 12; transcript 18 —22)
2.13
An Australian Securities and Investment Commission search at Lawpoint on 26 March 2002 of
the name Naval Base Garden Supplies did not reveal any such entity (Cox Affidavit 27 March
2002, p23).
2.14
A “Business Entry Point” search (http://www.abr.business.gov.au) done by the respondents’
solicitor on 14 August 2002 (transcript p30-31) reveals the trading name “Naval Base Garden
Supplies” ABN 46 700 864 827, the legal name for which is PG Dorn, R Princi and M Tolich,
with business location WA 6165. At the time of filing the application for unfair dismissal, the
legal name was Naval Base Garden Supplies.
The Learned Commissioner made findings of fact based on a misunderstanding of the submissions of the
applicant’s counsel and thus made findings based on facts that did not exist and or findings based on
erroneous and or irrelevant considerations.
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PARTICULARS
The Learned Commissioner attributed to the applicant’s Counsel the statement that the documents
referred to in ground 2 and the Cox Affidavit sworn 14 August 2002 “demonstrated that the
respondent was attempting to conceal the name of the employer (Decision para 8). No such
submissions were made. The point sought to be submitted was that the way in which the
Respondent and the associated entities operated, the premises and addresses, pay systems,
personalities and so on show that the applicant’s mistake - as to who his employer was - was
reasonable.
3.2
The Learned Commissioner erred in finding that the documents referred to “do on more than
indicate that at different times these two persons [other workmates of the applicant] may have
been the subject of pay information by differently named businesses or companies.”
3.3
The Learned Commissioner misunderstood the point sought to be made by the applicant’s counsel
when continuing from the sentence in the above paragraph to say: “This is of no assistance in
resolving the question of who employed the applicant.” The point sought to be advanced is set out
in 3.1 above.
REMEDY
4. That the orders of the Learned Commissioner given on 23 August 2002 be quashed, the application to change the
name of the respondent be allowed and the application alleging unfair dismissal and seeking remedies
pursuant to the Industrial Relations Act 1979 (WA) be remitted to a differently constituted Commission.
Further Ground of Appeal (added 26 September 2002)
The learned Commissioner erred in the exercise of her discretion in failing to allow counsel for the applicant leave
to adduce further evidence demonstrating the reasonableness of the applicant’s mistake as to the name of his
employer. Counsel sought leave to adduce the evidence, in the form of a “CECK Quick Cut Saw Safety”
Certificate, either through the applicant in re-examination or by way of reopening examination in chief.
(Transcript 14—15)
Application to Adduce Further Evidence
With reference to ground 2 of the Grounds of Appeal, the appellant seeks leave to adduce further evidence for the
reasonableness of his mistake as to the name of his employer. That evidence is a letter from Zurich “i.super_invest”
dated 10 May 2002 providing information on the applicant’s superannuation contributions during his employment
with the respondent, and reference is made to C.E.C.K. Pty Ltd as the employer. This was provided by the appellant
to his solicitors on 23 September 2002.
Statement on Public Interest in Appeal (Regulation 29(3) of the Industrial Relations Commission Regulations
1985)
The decision of the Learned Commissioner was to dismiss the application to substitute the Respondent to the Unfair
Dismissal application (1626/01). This effectively means that the substantive application can not proceed as the
named respondent was not the Applicant’s employer as specified in his Group Certificate and unregistered
Workplace Agreement. On that basis, the Applicant contends that the Commissioner’s decision is effectively a final
one because the application can not proceed. In other words the Learned Commissioner’s decision disposes of the
application for relief for unfair dismissal.
However, if that view is not accepted by the Full Bench, and consequently the Learned Commissioner’s decision is
a “finding” within the meaning of Regulation 29(3) of the Industrial Relations Commission Regulations 1985, then
it is submitted that this appeal is of such importance that it is in the public interest that it should lie.
The public interest is served by allowing an applicant seeking relief on a claim for unfair dismissal to advance his
claim by way of appeal against a refusal to substitute the name of his employer in a case where (it appears) he has
misnamed his employer. The public interest is also served by allowing an appeal that is based on, inter alia, a
submission that the Learned Commissioner has misidentified and or misapplied the relevant principles governing
such applications, If the submission is sustained on appeal, it will have the effect of ensuring the proper law is
identified and applied to such applications.”
A question arises whether the decision appealed against is a “finding” within the meaning of s.49(2a) of the Act.
S.49(2a) OF THE ACT – SHOULD AN APPEAL LIE?
The appeal is against a “finding” as that term is defined in s.7 of the Act, because the decision appealed against is clearly “a
decision, determination or ruling made in the course of proceedings that does not finally decide, determine or dispose of the
matter to which the proceedings relate”.
That is so because the decision at first instance was the dismissal of a mere application to substitute for one respondent two
other respondents. It is obvious that a decision not to accede to such an interlocutory or procedural application could not finally
decide, determine or dispose of the matter to which the proceedings relate. It could only, by its very nature, determine what the
application sought. By its very nature, an order made on application to join or substitute parties is an application which does
not seek an order for the final decision upon determination of or disposition of the matter to which the proceedings relate.
What happens after that depends on what the Commissioner decides as a final matter after hearing the parties, which is when
the Commissioner finally disposes of the application made pursuant to s.29(1)(b)(i) or (ii). Patently, the Commissioner then
makes a decision to grant the application and makes orders under s.23A of the Act, or to dismiss the application proper, and
that is a totally different order in its effect from an order on an interlocutory or procedural application such as the order
appealed against on this appeal. By comparison, the most likely orders which might be made at first instance are, first, that the
application at first instance should be dismissed, which it was, or second, that it should be granted, in which case different or
some different parties would be involved in the proceedings. That either of those orders could be made illustrates the manifest
fact that the decision on such an application is a “finding” only.
In my opinion, however, this question was of such importance that the Full Bench should opine that an appeal should lie
because of the objection taken by a party who, on the face of the proceedings, would suffer no detriment if the order sought
was made, and who, in fact, was constituting itself as an obstacle to the appeal proceeding when it had no material interest in
so doing. That is a matter which is unusual enough in itself and its potential effect upon the appellant is sufficient to justify the
Full Bench in opining that in the public interest an appeal should lie against the finding made at first instance.
In my opinion, too, an appeal should lie also because the power of the Full Bench to substitute parties, join parties, or amend
parties where a limitation period applies requires some further consideration. I have formed that opinion even though a Full
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Bench of this Commission will exercise particular caution in undertaking the review of a decision on a matter of practice or
procedure or upon an interlocutory application. (See generally in relation to s.49(2a), Pam Alderson v St Columba - Kingswood
College (unreported) delivered 30 January 2003, FBA 41 of 2002, 2003 WAIRC 07575 (FB) and see also Hamersley Pty Ltd v
AMWSU (1989) 69 WAIG 1024 (FB).
FRESH EVIDENCE
The appellant sought to adduce fresh evidence in the form of a letter from Zurich Australia Superannuation Pty Limited to
Mr Edwards dated 10 May 2002. Attached to it were copies of account statements about his participation in an employment
superannuation plan in which CECK Pty Ltd is identified as his employer. Zurich identified itself to be the trustee of the
superannuation fund “i.super_invest”. His evidence was, too, that he did not provide this letter to his solicitors before the
hearing because he had misplaced it amongst his girlfriend’s superannuation documents, and it was only found by her after the
hearing of his application.
Further, there was sought to be adduced a copy of the document being a pamphlet entitled “CECK Quick Cut Saw”. This, the
appellant deposed, was a document which was issued to him when he had completed the safety course for the purposes of work
with the respondent at the BP Refinery (at Kwinana). He also deposed that his solicitor was refused leave to adduce it at the
hearing at first instance, even though he, the appellant, had it in his pocket at the time.
Another document sought to be adduced is a copy of two pages from the business entry website with details of the business
name of “Navel Base Garden Supplies”. Since the first document, what I will call the Zurich letter, does no more than augment
the evidence before the Commissioner at first instance, of the appellant’s relationship and dealings with CECK Pty Ltd, then
that evidence would not if admitted be at all likely to achieve a different result from what was achieved in the order appealed
against. Further, on the facts, I am not of the opinion that it could not have been made at the first instance as the result of a
diligent search, since it was in the possession of a person with whom the appellant lived.
In addition, the two other documents sought to be adduced as fresh evidence were not fresh evidence. The first was not
admitted in evidence at first instance and that ruling is not appealed against. The second document was simply not tendered
when it could have been. It was in the Commission at the time, could have been tendered, and is simply not fresh evidence for
that reason.
Not only were these two documents procurable, they were actually available, but they were not either tendered or accepted as
an admissible tender (see Blakeman ATF The Blakeman Family Trust t/a McBride’s Collectables and Giftware v Gudgin
(2000) 80 WAIG 457 (FB), FCU v George Moss Ltd (1990) 70 WAIG 3040 (FB), Sulman v Waratah Child Care Centre
(1999) 79 WAIG 3196 (FB) and Orr v Holmes and Another [1948] 76 CLR 632 at 641-643).
The affidavit and other evidence sought to be adduced as fresh evidence was not admitted by the Full Bench and I joined my
colleagues in that decision for those reasons.
BACKGROUND
The appellant made application on 10 September 2001, through his solicitors, alleging pursuant to s.29(1)(b)(i) of the Act that
he had been harshly, oppressively or unfairly dismissed by a respondent, identified as Civil and Earthmoving Contractors of
Kwinana Pty Ltd in the application. The appellant alleged that he had been harshly, oppressively or unfairly dismissed by Civil
and Earthmoving Contractors of Kwinana Pty Ltd on 15 August 2001, which company was named as the sole respondent.
On 4 October 2001, the respondent filed a notice of answer and counter-proposal. The notice of answer filed was in the
following terms (see pages 25-26 (AB)):“The Respondent objects to and opposes the application for a range of reasons, including but not limited to the
following:1.
The applicant was not employed by and has never been employed by Civil and Earthmoving Contractors of
Kwinana Pty Ltd.”
The matter, after certain correspondence passed between the Commission and the appellant’s solicitors, was listed for hearing
on 20 March 2002, the hearing being one to require that the appellant show cause why the application should not be dismissed.
This hearing was listed of the Commission’s own motion.
On 20 March 2002, the Commission convened to hear that matter.
On 27 March 2002, an application was made on behalf of the abovenamed appellant to change the name of the respondent by
adding as “the first proposed substituted respondent”, Naval Base Supplies Pty Ltd (ACN 096 981 190) of 45 Hope Valley
Road, Naval Base, WA 6165 and by adding “the second proposed substituted respondent”, Naval Base Garden Supplies
(Registration No 0019936C) of 45 Hope Valley Road, Naval Base, WA 6165.
It is important to pay some attention to the text of the notice of application which commenced the proceedings the subject of
this appeal (see page 27 (AB)).
The application first is an application “to change name of Respondent to this Application” (see page 27 (AB)). The application
describes Civil and Earthmoving Contractors of Kwinana Pty Ltd as “The Presently Named Respondent”, and Naval Base
Supplies Pty Ltd as “The First Proposed Substituted Respondent”, with Navel (sic) Base Garden Supplies as “The Second
Proposed Substituted Respondent”.
The grounds of the application are expressed as follows:“The grounds on which the application is made are that the Applicant was apparently in fact employed by either the
First or the Second Proposed Substituted Respondent, both of which are companies related to each other and to the
presently named Respondent. See the affidavit of Mark David Cox sworn 27 March 2002 attached”.
The application in substance was not an application to change the name of the respondent but to have substituted two other
parties as respondents in lieu of the named respondent.
The actual order sought is not set out in the application itself, although it is clear what is sought. The above named respondent,
the respondent at first instance, opposed the application and filed an answer to that effect.
This application was listed for hearing on 15 August 2002, and at the time the appellant gave evidence as to his understanding
of the identity of his employer. There was evidence that included that a friend of his who worked for Alcoa spoke to a person
called Vince Princi who is alleged to have said that the appellant should go to the office of the respondent referred to in the
appellant’s affidavit as “CECK” to obtain work. The appellant did so and gained employment starting a couple of days after an
interview. During the course of his work, the appellant wore a uniform of CECK which carried the acronym and logo of CECK
on it, carried a security card with a company recorded as CECK Pty Ltd, attended meetings at the offices of the respondent, not
at the offices of any other company or business and his tools were supplied by Civil and Earthmoving Contractors of Kwinana
Pty Ltd. He therefore believed, he said, that the respondent was his employer.
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Before the Commission were ASIC company extracts of records relating not only to Civil and Earthmoving Contractors of
Kwinana Pty Ltd, the respondent mentioned then in the proceedings, but also for CECK Pty Ltd, both companies having the
same registered office address.
27 As soon as he commenced work the above named appellant signed a document headed “workplace agreement” which referred
to his employer as being Naval Base Garden Supplies. Indeed, he received a group certificate for the name Naval Base Garden
Supplies as his employer and regularly received payslips headed “Naval Base Garden Supplies”. The security card provided to
him, however, had the words “Company: CECK Pty Ltd” on it.
26

28

29
30

31
32

33

FINDINGS AT FIRST INSTANCE
The Commissioner at first instance referred to Parveen Kaur Rai v Dogrin Pty Ltd 80 WAIG 1375, which dealt with the
Commission’s powers to make orders of the type sought by the respondent. It was then a question of whether there was a
matter of discretion to be exercised, and the Commissioner decided that there was and that the discretion should be exercised
against the appellant because he knew the name of his employer. It was, she held, included in the workplace agreement signed
by him two weeks after he commenced employment; it was contained on the group certificate issued to him at the end of the
financial year during his employment and which he used for completing his tax return; it also appeared on the payslips which
he received almost every week and he had these documents prior to the application being filed. In short, the Commissioner
held that the documents provided to the appellant on a regular basis by his employer clearly identified who his employer was.
A number of facts relevant to this conclusion were found by the Commissioner (see paragraph 12, page 35 (AB)). (As a result
of those findings, she found that the appellant ought to have known who his employer was at the beginning).
The question whether to amend the claim is a matter of discretion and one of the considerations is whether the appellant ought
to have known of the defect, and, if he had, then the discretion should be exercised against him, the Commissioner held.
Next, the Commissioner also found that it was not until five months had expired after the answer was filed, denying that the
respondent was the employer, and the Commission had listed the matter for the appellant to show cause why the claim should
not be dismissed, that this application was made. That was a fact, and the Commissioner considered it a relevant consideration.
Further, there were other delays in first of all filing the application at first instance to amend the name, and then having to
correct the name again (see paragraph 13, page 35 (AB)).
The Commissioner also took account of the fact that the appellant was acting on legal advice and with legal representation at
the material times, and that it was hardly a difficult or complex matter to properly identify the employer. She therefore held
that the appellant ought to have known of the defect in the name of the respondent. Even if he did not, the Commissioner found
he was advised by the notice of answer filed, and yet made no reasonable efforts to correct it.
It was therefore decided by the Commissioner that it was inappropriate that the discretion of the Commission be exercised in
the appellant’s favour given the lack of diligent investigation to identify the employer when it was hardly a difficult or
complex matter to properly identify the employer.

ISSUES AND CONCLUSIONS
I refer to the affidavit sworn by Mr Mark Cox, solicitor for the appellant (see pages 128-130 (AB)), on 14 August 2002 which
was before the Commissioner at first instance. In that document he advised that he had ascertained that all of the respondents
named were represented by the same firm of solicitors, and, in fact, had the same address. He also said that he had ascertained
that there were mixed employee records, that is the mixed records of all of these persons, with the same employee number for
employees and that the entities all had common directors or partners. That evidence does not seem to have been contradicted.
35 Paragraphs 4 and 5 of the appellant’s affidavit sworn on 26 July 2002 read as follows (see pages 124-125 (AB)):“4.
For the following reasons, my belief that I was employed by the presently named Respondent, (referred to
herein as ‘CECK’) was entirely reasonable and based on the representations and conduct of the
Respondents:4.1
I got the job in the first place after a friend of mine told me and I verily believe that he asked Vince
Princi of the Respondent for work. My fried told me, and I verily believe that, Mr Princi told him,
and my friend in turn told me, that we should apply to CECK for work. I did so and subsequently
obtained work with, as I was led to believe, CECK;
4.2
I was provided with and directed to wear the uniform of CECK. The uniform had the acronym and
logo of CECK on it;
4.3
All of my work mates employed by the Respondent at the BP Refinery, where I was employed, were
also provided with and directed to wear the uniform of CECK. In fact, I personally witnessed one
work mate, Scott Gibbs, being told by Mr Tim Crighton of the Respondent not to wear the Naval
Base Garden Supplies’ Uniform that had been sent to him, but to wear the CECK uniform;
4.4
We used the vehicles and tools of the CECK. They were identifiable as such because they were
marked with the acronym and logo of CECK.
4.5
When we completed any paperwork, such as job permits and so on, it was under the banner or
letterhead of CECK. When getting fuel we had to put it under the name of CECK;
4.6
I was never told I was employed by any body other than CECK;
5. I did notice that my pay-slips and unregistered workplace agreement referred to Naval Base Garden Supplies as
the payer, but did not occur to me that this meant I was not employed by CECK. In light of all the above, I
thought this was merely for tax and company law reasons to the advantage of the Respondent. I am not a lawyer
or an accountant and so I did not know the significance of the appearance of a different name of the party to the
unregistered Workplace Agreement and payer on my pay-slips.”
Principles
36 First, the power to accede to the application existed and is contained in s.27(1)(j), (l) and (m) of the Act. S.27, of course, is
expressed to be subject to the Act because it commences with the words “except as otherwise provided in this Act”.
37 The decision at first instance was a discretionary decision as that term is defined in Norbis v Norbis (1986) 161 CLR 513 and
also Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194.
38 For the appellant to succeed, he/she must establish that the exercise of the discretion at first instance miscarried in accordance
with the principles laid down in House v The King [1936] 55 CLR 499 (and see also Gromark Packaging v FMWU
73 WAIG 220 (IAC)).
34
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The Full Bench dealt with these matters in Parveen Kaur Rai v Dogrin Pty Ltd (op cit) referring to Bridge Shipping Pty Ltd v
Grand Shipping SA and Another [1991] 173 CLR 231. (The Full Bench was referred to Woodings (as Receiver and Manager
of Elcos Australia Pty Ltd (in liq)) v Stevenson and Jefferson (as Liquidators of Elcos Australia Pty Ltd (in liq))
2001 WASC 174, on the hearing of this appeal also).
40 The relevant objects of the Act are contained in s.6(b) and (c), and they read as follows:“The principal objects of this Act are—
…
(b)
to encourage, and provide means for, conciliation with a view to amicable agreement, thereby preventing
and settling industrial disputes;
(c)
to provide means for preventing and settling industrial disputes not resolved by amicable agreement,
including threatened, impending and probable industrial disputes, with the maximum of expedition and the
minimum of legal form and technicality;”
41 S.26(1)(a) of the Act requires the Commission to act according to equity, good conscience and the substantial merits of the case
without regard to technicalities or legal form.
42 S.26(1)(c) also applies and reads as follows:“(1)
In the exercise of its jurisdiction under this Act the Commission—
…
(c)
shall have regard for the interests of the persons immediately concerned whether directly affected or
not and, where appropriate, for the interests of the community as a whole; and”
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As a matter of principle, all parties who are necessary for the complete adjudication of the dispute should be joined (see Amon
v Raphael Tuck and Sons Ltd [1956] 1 All ER 273 at 283, 285-286 per Devlin J).
A person should be added as a party where that person’s rights or liabilities against any party in respect of the subject matter of
the proceeding would be directly affected by an order that could be made in the proceeding (see Penang Mining Co Ltd v
Choong Sam [1969] 2 Malayan LJ 34 (PC)).
Usually, but not invariably, it is clear at the outset who the plaintiff should sue. The defence may make it clear, however, as it
did in this case, that another defendant should be joined. For the court to allow the plaintiff to join a defendant, the plaintiff
must show that the new defendant could be liable in the proceedings as originally instituted. So long as the plaintiff can show a
prima facie case against a proposed defendant a joinder is allowed. A joinder, for the purpose of making an alternative claim
against the new defendant, is also allowed. It does not seem to have been argued that the respondents sought to be named could
not be liable.
A plaintiff is, as a general rule, not allowed to circumvent a statute of limitations by adding a defendant after a fresh action
could be statute limited (see “Australian Civil Procedure”, 4th Edition, Cairns pages 324-325). However, that very often
depends on the rules of the court concerned.
It is necessary to say something about the authorities. A major authority relied on by the Full Bench, including myself in
Parveen Kaur Rai v Dogrin Pty Ltd (op cit), was Bridge Shipping Pty Ltd v Grand Shipping SA and Another (op cit). In that
case, the High Court had to consider the effect of the then rule 36.01 of the rules of the Supreme Court of Victoria, which was
relevantly reproduced by Their Honours in reasons for judgment as follows:“(1)
For the purpose of determining the real question in controversy between the parties to any proceeding, or of
correcting any defect or error in any proceeding, or of avoiding multiplicity of proceedings, the Court may
at any stage order that any document in the proceeding be amended or that any party have leave to amend
any document in the proceeding.
…
(4)
A mistake in the name of a party may be corrected under paragraph (1), whether or not the effect is to
substitute another person as a party.
…
(6)
The Court may, notwithstanding the expiry of any relevant limitation period after the day a proceeding is
commenced, make an order under paragraph (1) where it is satisfied that any other party to the proceeding
would not by reason of the order be prejudiced in the conduct of his claim or defence in a way that could not
be fairly met by an adjournment, an award of costs or otherwise.
…”
In that case, the majority, Brennan, Deane, Toohey and McHugh JJ, held that that rule covered not only cases of misnomer,
clerical error and misdescription but also those where the plaintiff, intending to sue a person identified by a particular
description, was mistaken as to the name of the person who answered that description.
The Supreme Court of this state has a similar provision in Order 21.
That rule, as it was observed by Seaman in “Civil Procedure Western Australia”, Volume 1, is remedial and is to be given the
widest beneficial interpretation which its language would permit so that it covers not only cases of misnomer, but also cases
where the plaintiff intending to sue a person he/she identifies by a particular description was mistaken as to the name of the
person who answers the description (see Bridge Shipping Pty Ltd v Grand Shipping SA and Another (op cit) and see the
commentary in Seaman “Civil Procedure Western Australia”, Volume 1, Supreme Court, at page 5703).
By the application in this instance, there is an application to substitute two other parties for the first named party who is the
above named respondent. That would mean, one presumes, that, if the application were granted, then the respondent would be
struck out as a party either by the order or upon its application and would no longer be in jeopardy.
It is fair to observe that there is no express power in the relevant rule to order that a party be joined after the expiry or a
relevant period of limitation (see Fernance v Nominal Defendant and Another (1989) 17 NSWLR 710 at 731).
In relation to substitution of a party after the expiry of the period of limitation, even though the rule permits a new party to be
substituted for an original party, this does not involve a new cause of action. The new party is substituted because he/she has
succeeded to a claim or liability already represented in the action and sues or is sued in respect of the existing cause of action.
Thus, the expiry of the limitation period is quite irrelevant to the making of the order (see Yorkshire Regional Health Authority
v Fairclough Building Ltd and Another [1996] 1 All ER 519 at 525, 529 and 531 and Industrie Chimiche Italia Centrale and
Another v Alexander Tsaviliris and Sons Maritime Co and Others (The Choko Star) [1996] 1 All ER 114 at 123).
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What is, of course, significant in this matter is that there was and still is the limitation period on the referral of a s.29(1)(b)(i)
matter limited to 28 days from the date of dismissal. S29(2), which reads as follows, applies:“(2)
Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the
day on which the employee’s employment is terminated.”
That limitation existed when the substantive application was filed at first instance on 10 September 2001.
The first question which arises in this matter is whether the joinder of the party is barred by the limitation period. Nominally,
when a party is added under the joinder rules, the proceeding against the added party commences on service on that party of
the amended proceeding and the order for joinder (see, for example, Liff v Peasley [1980] 1 All ER 623 and see the rules of the
Supreme Court of Western Australia, Order 18, Rule 8). If that is the case, of course, the respondent can plead the limitation
period ((ie) the new joined respondent). (The interesting question of whether leave can be granted to proceed with a referral
outside the s.29(2) limitation period when the dismissal occurred before the amendment of the Act, has not yet been argued).
First, no regulation of this Commission exists in terms similar to those of the rules of the Supreme Courts of Western Australia
or of New South Wales. The Commission’s powers are purely statutory in this context. They are wide and as remedial
provisions should be interpreted widely and generously (see Bogunovich v Bayside Western Australia Pty Ltd 79 WAIG
8 (FB)). It is also noteworthy that there is no express prohibition, statutory or otherwise, upon the Commission exercising
power under s.27(1) after the expiry of the limitation period prescribed by s.29(2).
In my opinion, insofar as either Parveen Kaur Rai v Dogrin Pty Ltd (op cit) or Bridge Shipping Pty Ltd v Grand Shipping SA
and Another (op cit) is concerned and insofar as either case might be based as Bridge Shipping Pty Ltd v Grand Shipping SA
and Another (op cit) at least, is on the words of Order 31 of the Victorian Supreme Court Rules, then they are not authorities
which are a bar to making an order in the terms sought by the appellant after the expiry of the limitation period prescribed by
s.29(2). In fairness, it was not so argued in this case.
The powers conferred by s.27(1)(j), (l) and (m) of the Act should be read having regard to s.6(b) and (c) and s.26(1)(a) of the
Act, provisions to which I have referred to above in these reasons. In particular, I refer to s.6(c) and the objects of the Act to
provide a means for preventing and settling industrial disputes with the minimum of legal form and technicality.
The requirement that the Commission is to act without regard to technicality and legal form, as it appears in s.26(1)(a) of the
Act, is also well known.
The application, if it were successful, would require the substitution of parties outside the 28 day limitation period. However,
there is no prohibition upon this being effected in the Act or any regulation.
S.27(1)(j), (l) and (m) of the Act allow the amendment of any proceedings on such terms as the Commission thinks fit, and also
the correction of or amendment or waiver of any error, defect or irregularity whether in substance or in form. I do not read
s.29 or any other provision of the Act to except a s.29 matter from the operation of s.27(1)(j), (l), (m) or (v).
In my opinion, once an industrial matter is correctly referred by the applicant within the time prescribed by s.29(1)(b)(i) of the
Act, then, having regard to s.6(c), s.27(1)(j), (l) and (m) and s.26(1)(a), the Commission has powers to substitute parties, join
parties, strike others out, etc, in order to resolve the industrial dispute before it, and it has the power to do so retrospectively.
That is inherent in the unlimited power conferred by s.27(1)(m) (see also s.27(1)(v)).
Put another way, once an “industrial matter” whether it is a claim of unfair dismissal or any other “industrial matter” as defined
in s.7 of the Act, is referred to the Commission, the objects of the Act and s.26(1)(a) and (c) require the dispute at the heart of
the matter to be resolved by the Commission without undue regard to technicality or legal form. Further, that dispute as an
industrial matter undergoes the process of conciliation and/or arbitration and it is not contemplated by the Act that it is subject
to the strict rules which might apply in courts having civil jurisdiction.
Matters before the Commission are for the most part not inter partes. The Commission is required to provide a means of
resolving disputes in carrying out its jurisdiction and functions under the Act, with expediency. It has the power to join or
substitute parties, or otherwise deal with an “industrial matter” before it, so as to achieve the expeditious and just hearing and
determination of the matter without regard to technicality and legal form (see s.27(1)(v) and s.26(1)(a)). Thus the expiry of the
limitation period prescribed by s.29(2) cannot prevent the orders sought at first instance being made and as I have already said
it was not so argued.
In any event, on the authority of Parveen Kaur Rai v Dogrin Pty Ltd (op cit), this was the referral of the same industrial matter
as was submitted on behalf of the appellant. That the power under s.27(1)(m) to substitute a new party at any time is not
confined to circumstances of clerical error or misnomer and can relate to matters of substance was properly conceded on behalf
of the respondent and is part of the ratio in Parveen Kaur Rai v Dogrin Pty Ltd (op cit).
The evidence of Mr Cox and Mr Edwards, which was before the Commissioner at first instance in affidavit form and was not
controverted, was open to be accepted and should have been so accepted.
First, it was clear that the mistake as to the name of the employer was genuine given the unshaken evidence that:(a)
The appellant signed a workplace agreement and was given a group certificate and payslips in the name of “Naval Base
Garden Supplies”.
(b)
Naval Base Garden Supplies was a trading name and the natural persons who conducted the business were the
employers, although they were not named in the workplace agreement.
(c)
There was conflicting and not insignificant evidence as to whether CECK Pty Ltd was the employer, or at least that the
employer’s identity was not clear because, as the Commissioner at first instance correctly found:(i)
The appellant was required to go to the office of CECK Pty Ltd to find work.
(ii)
He and his workmates were directed to wear the uniform of CECK Pty Ltd.
(iii)
He was provided with a security pass under the name of CECK Pty Ltd.
(iv)
He was supplied with tools and vehicles by CECK Pty Ltd identified as such by the logo and acronym stamped
on them.
(v)
He completed fuel records as CECK Pty Ltd required.
(vi)
The ASIC searches revealed a coincidence between directors of CECK Pty Ltd of Naval Base Supplies Pty Ltd
and the partners or persons conducting the business of Naval Base Garden Supplies.
(vii) The businesses were conducted at the same address.
(d)
That no-one ever told the appellant that he was employed by anyone other than CECK Pty Ltd.
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The appellant did notice that his payslips and the unregistered workplace agreement named another employer but he
was not a lawyer or accountant and did not understand the significance of the agreement or payslips. It is therefore
understandable that he might have instructed his solicitors as he did, and that the first substantive application was filed
naming the above named respondent to this appeal as the respondent to that application.
In my opinion, there was more than sufficient evidence, on those facts, of facts which purported to point to an employer with a
different name from that sought to be joined or substituted as respondents, namely CECK Pty Ltd, notwithstanding what
purported to appear on the workplace agreement.
The part played by CECK Pty Ltd in the everyday concerns of the employees, is, on the above evidence, particularly clear. For
those reasons, it was clearly open to the appellant to assume, in the first place, that CECK Pty Ltd was his employer,
notwithstanding documents which conflicted with the actions taken on behalf of CECK Pty Ltd in relation to the employees.
In any event, I simply do not agree that by itself a finding that an applicant ought to have known the correct identify of the
employer, given these conflicting facts, or at all, can necessarily determine an application to join or substitute. That might be
different if there is sheer negligence or incompetence and a great deal of time has elapsed since the application was first made
without that matter being remedied. However, that is not the case here.
The purpose of joining parties or substituting parties, which I have referred to above, and the remedial nature of s.27(1) of the
Act, raise sign posts in a different direction. In any event, in this matter there was, for the reasons which I have explained, a
genuine and reasonable mistake as to the identity of the employer which did not come to a head until there was a denial
contained in the answer filed.
In my opinion, given the uncontroverted evidence at first instance for the appellant, it was quite clear that there were three
possible respondents. It was also open to find that this was not apparent until it was denied in the answer that the first
respondent was his employer. In this case, the five months delay after the answer was filed in making the application at first
instance, which is the subject of the appeal, was not relevant, because the Commission had, in fact, given leave to the applicant
to make the application. There was then no application to strike out the application proper and is no evidence that when the
Commissioner gave leave to make the application at first instance, the making of that order was at all opposed when it should
have been if it were to be. The delay thereafter in the matter coming to hearing was not a matter of blame to be laid at the feet
of the appellant.
The question of the delay was relevant to whether the matter should have been struck out in March 2002 or this application
permitted to proceed. The decision was made to permit this application to proceed and thus the fact of the five months delay
became and was irrelevant for the Commission’s purposes to the issue of whether a joinder or substitution of parties should
occur, because it occurred before the Commission gave leave as it were to the appellant to apply to substitute the parties.
Further, the Commissioner did not consider the very relevant fact that there is no detriment occasioned to the respondent by
any order to join other parties, whereas the detriment which might be occasioned to the appellant by not permitting him to join
other parties in the event that one was not the correct party was an obvious occasion of likely severe detriment to the appellant.
That is the case because it would prevent the appellant possibly succeeding against the right party, or parties. That was a
relevant and weighty factor not taken into account. That, in my opinion, is emphasised by the fact that it is difficult to
understand why the respondent should in its own interests at least have opposed the application, because if the application were
successful the respondent would be no longer in jeopardy and would have the right to have itself removed from the
proceedings. The Commissioner at first instance erred in failing to do so, and, indeed, had the Commissioner taken that factor
into account she would have reached an entirely different conclusion.
I would add that I do not agree that it was correct to exercise the discretion as it was exercised in this matter, and, in particular,
that it was a relevant factor or could always be a fatal relevant factor that the true respondent to an application for unfair
dismissal, for example, had not been properly ascertained.
I am not persuaded that there was any denial of justice in the two proposed defendants being joined. I note that any party
named as respondent can oppose the application once it is served on it, and such a process would be available to the
respondents in these proceedings if they wished to oppose the application under s.29(1)(b)(i) of the Act.
Having said that, I have difficulty in understanding why the original application was not made against all three named
respondents both jointly and in the alternative, particularly in a jurisdiction such as this where costs are not liberally granted.

Finally
For those reasons, it is clear that the exercise of the discretion at first instance miscarried and has been established to have
miscarried, having regard to the principles laid down in House v The King (op cit). I would therefore, for those reasons, uphold
the appeal and vary the order made at first instance to make the order sought at first instance by the appellant, on the facts
which I say should have been found and for the reasons which I have expressed. That is, I would say that there should be a
substitution of the discretion of the Full Bench for that of the discretion exercised by the Commission at first instance. I would,
however, add an order that the documents be served within seven days on the other two entities, as respondents jointly and in
the alternative, in substitution for the above named respondents. I would also include in that order, an order striking out the
above named respondent as a respondent at first instance, since I assume that both parties require it. However, I would regard
them as being at liberty to inform the Full Bench otherwise provided it was done within 24 hours of the delivery of this
decision.
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SENIOR COMMISSIONER A.R. BEECH—
79 The Commission has the power by virtue of s.27(1)(m) of the Act to issue an order to correct the name of the employer where
the applicant mistakenly believes that the name of the employer was a name different from the name in fact. Following the
decision of the Full Bench in Parveen Kaur Rai v. Dogrin Pty Ltd (1990) 80 WAIG 1375 there can be no further doubt upon
the matter.
80 The Commission having the power pursuant to s.27(1)(m), whether or not the Commission should make the order sought is a
matter for the proper exercise of the Commission’s discretion. The exercise of the Commission’s discretion will involve
considering a number of criteria. Those criteria would include at least—
(1)
the circumstances which led the applicant to mistake the name of the employer;
(2)
whether the conduct of the employer assisted in the applicant’s mistaken belief;
(3)
whether the applicant ought to have known of the mistake;
(4)
whether the applicant has taken all reasonable steps to ensure the naming of the correct employer;
(5)
the prejudice occasioned to either party in granting or not granting the application.
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In the proceedings at first instance, the Commission considered the criterion of whether the applicant ought to have known of
the mistake. The Commission also considered the delay which had occurred on the part of the appellant or his solicitors in
seeking to amend the name of the respondent once the appellant was placed on notice that the correct identity of the employer
was in doubt.
82 However, the Commission did not consider the prejudice occasioned to either party in granting or not granting the application.
The prejudice to the appellant of an adverse finding is most significant: it would lead to the dismissal of his claim of unfair
dismissal. Therefore, the criterion is important and in failing to have regard to it, the Commission erred.
83 In this case I am satisfied from the reasons given by his Honour the President that the delay in this matter is not so significant
that it warranted what was effectively the dismissal of the substantive application.
84 Further, in the circumstances of this case, the evidence that the principals of the respondent and the prospective respondent are
the same, or substantially the same, is a factor of significance. This is not a circumstance where it can be said that the proposed
respondent is an entity entirely separate from the prospective respondent, and is, in my view a factor which goes to assessing
whether there is any prejudice to the respondent. It is not clear that any prejudice is suffered by the prospective respondent
given that it can be taken to have been made aware of the claim of unfair dismissal from at least 27 November 2001.
85 For all of those reasons I agree with the order proposed by his Honour the President in this matter.
COMMISSIONER S WOOD—
86 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
THE PRESIDENT—
87 For those reasons, the appeal is upheld and the decision at first instance varied in the terms expressed above.
Order accordingly
_________
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2003 WAIRC 07830
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CLINT EDWARDS, APPELLANT
- and PG DORN, R PRINCI & M TOLICH TRADING AS NAVAL BASE GARDEN SUPPLIES AND
CIVIL AND EARTHMOVING CONTRACTORS OF KWINANA PTY LTD, RESPONDENTS
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 27 FEBRUARY 2003
FILE NO/S.
FBA 45 OF 2002
CITATION NO.
2003 WAIRC 07830
_________________________________________________________________________________________________________
Decision
Appeal upheld and order at first instance varied
Appearances
Appellant
Mr M Cox (of Counsel), by leave
Respondent
Mr R Collinson (of Counsel), by leave
_________________________________________________________________________________________________________
Order
This appeal having come on for hearing before the Full Bench on the 3rd day of February 2003, and having heard Mr M Cox (of
Counsel), by leave, on behalf of the appellant, and Mr R Collinson (of Counsel), by leave, on behalf of the respondent, and the Full
Bench having reserved its decision in the matter, and reasons for decision being delivered on the 27th day of February 2003, it is this
day, the 27th day of February 2003, ordered as follows:(1)
THAT appeal No. FBA 45 of 2002 be and is hereby upheld.
(2)
THAT the decision of the Commission in matter No. 1626 of 2001 given on the 23rd day of August 2002 be and
is hereby varied by deleting the whole of the order made at first instance and substituting therefor an order in
the following terms:“(a)
THAT Rosa Princi, Miryana Tolich and Pauline Dorn trading as Naval Base Garden Supplies and
Naval Base Supplies Pty Ltd be substituted for the abovenamed respondent Civil and Earthmoving
Contractors of Kwinana Pty Ltd as the first and second named respondents herein.
(b)
THAT within 7 days of the date of this order, the applicant/appellant do serve a copy of the
application at first instance on each of the substituted parties.
(c)
THAT the said respondent Civil and Earthmoving Contractors of Kwinana Pty Ltd named as the
respondent be struck out of the application at first instance.”
(3)
THAT within 24 hours of the delivery of this order the parties do have liberty to apply to the Full Bench in
accordance with the reasons for decision herein, paragraph 78.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

____________________

454

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

2003 WAIRC 07784
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
EPATH PTY LTD, APPELLANT
- and IHANN ADRIANSZ, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
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CITATION NO.
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_________________________________________________________________________________________________________
Decision
Appeal dismissed
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Appellant
Dr J J Edelman (of Counsel), by leave
Respondent
Mr T H F Caspersz (of Counsel), by leave
_________________________________________________________________________________________________________
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
IHAAN ADRIANSZ, APPELLANT
- and EPATH WA PTY LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 21 FEBRUARY 2003
FILE NO/S.
FBA 48 OF 2002
CITATION NO.
2003 WAIRC 07784
_________________________________________________________________________________________________________
PARTIES

Decision
Appeal upheld in part and decision at first instance varied
Appearances
Appellant
Mr T H F Caspersz (of Counsel), by leave
Respondent
Dr J J Edelman (of Counsel), by leave
_________________________________________________________________________________________________________
Reasons for Decision
THE PRESIDENT AND CHIEF COMMISSIONER W S COLEMAN—
INTRODUCTION
1
These are the joint reasons for decision of Chief Commissioner W S Coleman and myself.
2
These are two appeals against the decision of the Commission, constituted by a single Commissioner, given on 27 September
2002 in matter No 537 of 2002. The appeals are brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”). The first appeal is by the employer company, which was the respondent at first instance,
and the second appeal is by the employee, who was the applicant at first instance. Both appeals were heard together.
3
A decision was made by the Commission in matter No 537 of 2002. The decision is contained in an order (see page 27 of the
appeal book (hereinafter referred to as “AB”)) which, formal parts omitted, reads as follows:“… the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby(1)
DECLARES that the applicant, Ihaan Adriansz, was unfairly dismissed by the respondent on the
28th day of February 2002;
(2)
DECLARES that reinstatement is impracticable;
(3)
ORDERS that the respondent, within 14 days of the date of this order, do hereby pay, in
compensation, the amount of $ 14,197.26 to Ihaan Adriansz.
(4)
ORDERS that the respondent, within 14 days of the date of this order, do hereby pay, as and by way
of a denied contractual entitlement, the amount of $8,492.00 to Ihaan Adriansz.
(5)
ORDERS that the application for costs be dismissed.”
APPEAL NO FBA 47 OF 2002 - GROUNDS
4
The appeal by Epath Pty Ltd (hereinafter referred to as “Epath”) appears to be against the whole of the decision at first instance
and the grounds of it are as follows:“1.
The Commissioner erred in law in finding that the Respondent (the Applicant in the initial proceedings) had
been unfairly dismissed due to the absence of reasonable notice by finding that the Respondent only
received notice of termination of his employment when the Respondent was notified that the purchaser of
the business had decided not to re-employ him in circumstances in which—
a)
Any decision by the purchaser of the business not to re-employ the Respondent in the purchaser’s
business was a decision for the purchaser of the business;
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Upon sale of the Appellant’s business all of the employees’ positions with the Appellant ceased to
exist (as the Respondent knew); and
c)
The Respondent was a director of the Appellant’s business, supported the sale from mid-January
2002 and had reasonable notice of the sale;
2.
The Commissioner erred in law in finding that the Respondent had been “unfairly dismissed” because the
Appellant failed to pay the Respondent a redundancy payment and treat the Respondent in like manner to
other employees when—
a)
there is no legal entitlement to a redundancy payment
b)
there was no evidence that any redundancy payment was made to any other employee
3.
The Commissioner erred in law in finding that the Respondent had been denied a contractual entitlement for
unpaid “call outs” when the Respondents claim was for rostered overtime which was to be unpaid in the
Respondent’s contract of employment.”
APPEAL NO FBA 48 OF 2002 - GROUNDS
The appeal by Ihaan Adriansz (hereinafter referred to as “Mr Adriansz”) is against part of the decision only and is on the
following grounds:“(i)
the Commissioner’s decision not to apply the reasoning in the decision of the Full Bench of the Commission
in Rogers v Leighton (1999) 79 WAIG 355 concerning the relevance of a reasonable redundancy payment to
a determination of whether a dismissal is unfair, and the consequent failure by the Commission to exercise a
discretion in accordance with that decision, when;
(a)
the Commissioner was bound by such decision;
(b)
alternatively, bound to apply it as a matter of equity and good conscience;
(ii)
the Commissioner’s failure to take into account relevant factors, namely, the time that the appellant would
take to return to his previous remuneration levels following his unfair dismissal by the respondent, and the
Commission’s consequent failure to compensate the appellant for such loss and injury as a consequence of
his unfair dismissal;
(iii)
the Commissioner’s finding, in effect, that even if one Mr Mabarack (sic) obstructed or did not fully
represent the appellant’s interest to one Clinipath, then that did not make the dismissal of the appellant
unfair when—
(a) the Commissioner found that the disappointment of the appellant at being dismissed in circumstances in
which he was not offered employment by Clinipath was enhanced by his expectation of employment
with Clinipath, and his position as a founder of the respondent and a vital component of the
respondent;
(b)
the evidence was that Mr Mabarack (sic) had, despite requests by the appellant, refused the
appellant the opportunity to represent his own interests to Clinipath;
(c) the Commission found that the appellant did not at any time take any other step to directly put his case
for employment to Clinipath contrary to the evidence that he did take such steps, albeit after the
dismissal, but received no response from Clinipath;
(d) the only inference available on the evidence before the Commission was that the respondent, through Mr
Mabarack (sic), advised Clinipath about the qualifications of the respondents employees to assist
Clinipath in determining whether it would offer employment to any such employees;
(e)
the only inference available on the evidence before the Commission is that Mr Mabarack (sic)
obstructed or did not fully represent the appellant’s interest to Clinipath and, therefore, did not fully
and properly advise Clinipath of the appellant’s capabilities;
(f) the only inference, on the evidence before the Commission, is that the reason, or a reason, for Clinipath
not offering employment to the appellant was the advice concerning the appellant given to it by Mr
Mabarrack;
(g) an offer of employment of Clinipath to the appellant would have been a material circumstance in
considering whether, in all the circumstances, the dismissal of the appellant by the respondent.
(iv)
the Commissioner’s finding that the appellant was not entitled to compensation for hurt and humiliation
when—
(a) the Commissioner took into account irrelevant factors, namely, whether Mr Mabarrack had had “callous
disregard” for the appellant, the issue being whether, as a matter of fact, the appellant had suffered
hurt and humiliation as a consequence of his unfair dismissal;
(b) the evidence was that the appellant did, in fact, suffer hurt and humiliation as a consequence of his unfair
dismissal
(c)
the Commissioner failed to properly exercise a discretion based on his finding that the
disappointment of the appellant was enhanced by his expectation for employment with one
Clinipath, and his position as a founder of the respondent and a vital component of the respondent;
(d)
the Commissioner failed to draw, and act upon, the inference that Mr Mabarack (sic) did not cover
all of the appellant’s qualities with Clinipath on the grounds that whilst such a thing might be
inferred, the Commissioner could not be sure of it when, on the evidence before the Commission, no
other inference could be drawn and, therefore, had to be made and acted upon in the proper exercise
of the Commission’s discretion.”
APPLICATION TO EXTEND TIME
In appeal No FBA 47 of 2002 there was an application to extend time within which to file and serve appeal books which was
granted, and there was consent to the use of one appeal book for both appeals, which was, of course, acceptable to and
approved by the Full Bench.
BACKGROUND
An application was made by Mr Adriansz, an employee of Epath, pursuant to s.29(1)(b)(i) and (ii) of the Act. That application
was filed on 27 March 2002 claiming that Mr Adriansz was harshly, oppressively or unfairly dismissed and claiming also
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contractual benefits to which it was alleged he was entitled and which he was not paid. The application was opposed by Epath
as respondent. It would seem that, at all material times, the business of Epath was that of providing laboratory services in the
field of pathology.
8

Mr Adriansz claimed, at first instance, that his dismissal was unfair because:(a) No reasonable notice had been given and that proper reasonable notice was at least six months.
(b) He was not paid a reasonable severance payment.
(c) It would take time for him to return to his previous remuneration level and he had lost income.
(d) He had suffered hurt and humiliation from the dismissal.
(e) His reputation had been damaged and there was a loss of opportunity to develop his career prospects.
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He claimed compensation in the sum of $30,000.00 maximum and payment for call-outs allegedly owed under his contract of
employment, in the sum of $8,000.00.
Mr Adriansz was employed by Epath, which is a company, firstly in September 1999, and then continuing until 28 February
2002 when his employment was terminated upon his position having been made redundant. The business of Epath had been
sold to an entity called Clinipath Laboratories at the beginning of March 2002. It would seem that Clinipath Laboratories was a
business name of Sonic Health Care Limited (hereinafter referred to as “Clinipath”).
During his employment by Epath he was progressively responsible as an employee in the roles of medical scientist, plant and
equipment manager, technology manager and marketing support officer. In addition, he was a director of and shareholder of
Epath and at various times gave personal loans and guarantees to/or on behalf of the business. His salary and/or remuneration
consisted of the following entitlements, namely, $55,000.00 annual salary, 8% superannuation, sick leave, annual leave, unpaid
overtime and on-call retainer with time and a half for a minimum of two hours for all call-outs.
The following facts were agreed, namely that Mr Adriansz was an employee of Epath, that he attended directors’ meetings on
29 November 2001 and 11 April 2002 and Epath shareholder meetings on 29 January 2002 and 12 February 2002, that he was
aware at the Epath shareholder meeting of 29 January 2002 of the resolution of the directors to pursue the sale of the business;
and that at the Epath shareholder meeting of 12 February 2002, that he was aware that the shareholders had confirmed approval
of the sale of the business with Sonic Health Care Limited, carrying on business as Clinipath, being the preferred purchaser.
There is no evidence that he was then aware of the date on which the sale would be effected or when the purchaser would enter
into possession of the business.
At the time that this matter was heard, he was employed as an information technology manager by the Perth Pathcentre at
Queen Elizabeth II Medical Centre in Perth. He had been employed there since 4 June 2002 at a salary of $44,613.00 gross
together with 8% superannuation. It was not in issue that he had properly sought to mitigate his loss since the time of his
dismissal.
No evidence was adduced on behalf of Epath, the respondent, at first instance, at all.
The only evidence at first instance was given by Mr Adriansz. His evidence was largely unchallenged and it was as follows. In
late December 1998, he had discussions with a Mr Gerald Anthony (Gerry) Mabarrack and others at the house of that
gentleman about the prospect of establishing a new pathology business in Perth. As a result, in July/August 1999, Epath Pty
Ltd was incorporated as a company. Epath subsequently commenced to carry on business.
On 4 August 1999, Mr Adriansz accepted the terms and conditions offered to him for employment by the company and
commenced work in mid-September 1999. Significantly, those terms and conditions contain a reference (see pages 7273 (AB)), inter alia, to the main terms and conditions of employment of Mr Adriansz, including salary. Those conditions
provided for unpaid overtime and for no payments for on-call retainers, but expressly provided payments at the rate of time and
a half for a minimum of two hours for all call-outs.
At the beginning of his employment, Mr Adriansz was not a director of the company. However, later, he did agree to become a
director and provided personal guarantees for some loans for the business. Indeed, he gave personal guarantees for about
$280,000.00 using his home as security.
At the beginning of his contract, the three scientists employed by Epath were advised by Mr Mabarrack that the business could
not afford to pay overtime and on-call; a record of hours worked was to be kept with a view to their being compensated for that
unpaid work at a later date.
The call-out system was the service provided outside normal operating hours (see pages 55-57 of the transcript at first instance
(hereinafter referred to as “TFI”)). However, Mr Adriansz did not keep a record of the hours which he worked (see
page 57 (TFI)). The call-outs to which he referred in evidence were the rostered call-outs. He also said in evidence that
rostered overtime was a separate issue to on-call payments. That evidence was, of course, uncontroverted. It was open to
accept it, and it should have been accepted in the absence of any inherent inconsistency in Mr Adriansz’s evidence.
Initially, the employees were all to be paid the same package. In mid-October 1999, Mr Adriansz became a director of the
company. At times the company was struggling financially and he did not draw a salary, in order to assist the company. He lent
the company $22,000.00 in two instalments in January 2001. He said that there were never any complaints about his
performance. From May to December 2001, in particular, Epath was struggling, financially.
In late December 2001, the directors of the company Mr Gerry Mabarrack, Mr Adriansz and Mr Brian Tucker met and
discussed how to keep the company going, given its financial position. (Mr Tucker was also company secretary). There were
various options which were considered including two options for the sale of the company. It was probably in January 2001 that
it was decided to sell the company, at a directors’ meeting. A meeting of shareholders, of whom Mr Adriansz was one, on
12 February 2002, decided to pursue the option of sale on the basis that any purchaser employed all staff. The heads of
agreement for sale were drafted and Mr Adriansz saw this agreement in late February 2002. That document is dated
20 February 2002 (see pages 74-82 (AB)).
In late December 2001 or early January 2002, the three directors met to recommend which staff would be transferred with the
business to any purchaser. Mr Adriansz was recommended as one of the staff to transfer. It was also decided that
Mr Mabarrack would negotiate the sale with Clinipath, which was a likely purchaser of the business, but Mr Adriansz was not
involved in the negotiations.
In mid-January 2002, Mr Adriansz understood that Clinipath would be the buyer of Epath. Mr Adriansz said that he learnt that
it was likely that he would be transferred to Clinipath given his skills and experience and the fact that he had worked
previously for that entity and left it on good terms.
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He admitted in evidence that Epath would be ceasing to trade and could not employ him (see page 84 (TFI)). He was, it should
be observed, by virtue of directors and shareholders meetings, constantly kept up to date with negotiations for the sale of the
business.
On 22 February 2002, staff were advised of the sale of Epath. Mr Adriansz had asked to be at that meeting when the staff were
to be and were advised of the impending sale. However, he was out on business and the meeting was conducted in his absence.
He asked Mr Mabarrack later that day why they had not waited for him to return before informing staff. He was told by
Mr Mabarrack that there was not enough time. He also asked what had been decided regarding which staff were to transfer.
Mr Mabarrack said that he was having discussions with Clinipath on the following Sunday. Mr Adriansz also asked Mr Tucker
that day, about which staff would transfer to Clinipath, and he said that Mr Tucker’s reply was that he, Mr Tucker, did not
know and it was best that Mr Adriansz look after himself.
Mr Adriansz said that earlier in the week he had had a discussion with one Michelle Grey who worked for Epath in marketing.
She told him that Mr Mabarrack had given her an assurance that she would have a job with Clinipath. Mr Adriansz was
surprised at this. He then became concerned and rang Mr Mabarrack that weekend to ask if he could attend the Sunday meeting
of 24 February 2002 with Clinipath. He wanted to put his own case for employment by Clinipath. Mr Mabarrack denied his
request. Mr Mabarrack said that it would not be appropriate or professional for Mr Adriansz to attend, so Mr Adriansz did not
attend that meeting.
At approximately 10.00am to 10.30am on Monday, 25 February 2002, Mr Mabarrack asked to see Mr Adriansz, and, when he
did, Mr Mabarrack advised him that he, Mr Adriansz, would not be transferring in his employment to Clinipath.
Mr Mabarrack, on Mr Adriansz’s recollection, said “They haven’t offered you a position”. He advised Mr Adriansz that he was
to finish his employment on 28 February 2002. Mr Mabarrack then gave to Mr Adriansz the name of Mr John Kozinski, an
information technology professional whom Mr Mabarrack suggested would be able to assist Mr Adriansz in finding a job.
There was a discussion about Mr Adriansz being paid two weeks notice and annual leave. Mr Adriansz said that he did not take
in the full discussion because he was shocked. He worked until Friday, 28 February 2002 with Epath and negotiated with
Clinipath to work for it on a fixed contract to assist with the technology changeover. He received $1,000.00 for this work. He
did not contact Mr Kozinski, he said, because he had no formal qualifications in information technology. He did, however,
seek employment through other on-line services.
It should be added that Mr Adriansz gave evidence that, when the directors were initially discussing the staff whom they would
recommend for transfer in employment to Clinipath, Mr Mabarrack said that he had received legal advice that the maximum
payment for redundancy which should be made to employees was an amount equal to two weeks salary.
Mr Adriansz was presented by Epath with a draft deed of release which incorporated some suggested payments in settlement of
any claims by him, on 12 March 2002, but he did not sign it. This was because he did not agree to the conditions contained in
it. He called a meeting of the board of Epath because he wanted to know what the company would do regarding an application
made by him for unfair dismissal filed in this Commission on 27 March 2002. He admitted, that, after the 4 December
2001 directors’ meeting, he was aware of the negotiations to sell the business, and was informed of the progress of the
negotiations.
Mr Adriansz said in cross-examination that it was at the directors’ meeting in mid-January 2002 that he became aware that the
business could be sold and that Clinipath would be the purchaser. It is, of course, the fact that some employees, including
Mr Adriansz, did not find employment with Clinipath when the employer, Epath, ceased to carry on business.
FINDINGS AT FIRST INSTANCE
The Commissioner at first instance accepted and found:(a) That Mr Adriansz had worked the on-call arrangements, that he was entitled to the payment claimed pursuant to
his contract and had not been paid all of that benefit.
(b) That he was entitled to a payment of $8,492.00 gross for call-outs worked during the term of his contact.
(c) That Dellys v Elderslie Finance Corporation Ltd (2002) 82 WAIG 1193 is authority for the proposition that a
redundancy payment cannot be implied into a contract of employment and thus he is not legally entitled to a
redundancy payment.
(d) That since there was no express provision in the contract it was difficult to see how that could be an aspect of
unfairness given the absence of a legal entitlement.
(e) That any suggestion that there was unfairness due to lack of a redundancy payment since other employees may
have received payment was not relevant.
(f)

That Mr Adriansz had a reasonable expectation of gaining employment with Clinipath.

(g) That Mr Adriansz was entitled to three months notice less the payment already made and the absence of
reasonable notice paid was a factor in the unfairness of the dismissal.
(h) That there was no unfairness on the basis that he was not paid his accrued and unpaid entitlements for call-outs
and that he was presented with a deed the purported to compromise any rights he had to Epath in return for
payment of amounts to which he was in any event entitled.
(i)

That he did not receive proper outplacement assistance in the form of search assistance but this claim it was
said was not made out because he was directed to meet with Mr Kozinski for assistance and did not for his own
reasons take up that offer.

(j)

That there was no proper consultation with him as required by s.41 of the Minimum Conditions of Employment
Act 1993 and he did not receive a proper severance payment.

(k) That since Mr Adriansz was not paid in the same fashion as other employees for a redundancy payment this was
unfair.
(l)

That Mr Adriansz’s claim for hurt and humiliation was not made out and there was no callous disregard for
him.
(m) That Mr Adriansz was entitled to the contractual benefit claimed.
(n) That Mr Adriansz was dismissed unfairly due to the absence of reasonable notice and the absence of a
redundancy payment given the payment afforded to other staff.
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ISSUES AND CONCLUSIONS
Appeal No FBA 47 of 2002
- Ground 1
32 This was a ground by which it was asserted that the finding that Mr Adriansz was unfairly dismissed because he had not
received reasonable notice of termination of his employment was erroneous.
33 It was asserted that it was an error to find that Mr Adriansz only received notice of termination of his employment when he
was notified that the purchaser had decided not to re-employ him in circumstances in which any decision not to re-employ him
in Clinipath’s business was a decision for Clinipath as the purchaser of the business.
34 It was also alleged and submitted that, upon the sale of Epath’s business, all of the employees’ positions with Epath ceased to
exist, and Mr Adriansz, who was a director of Epath’s business and a shareholder, because of his knowledge of the
forthcoming sale to Clinipath, had reasonable notice by virtue of that fact.
35 A valid notice of termination will operate according to its terms and will bring the contract to an end when the notice expires or
is due to expire (see Hill v C A Parsons Ltd [1972] 1 CH 305 at 313-314 per Lord Denning MR, Grout v Gunnedah Shire
Council (1) (1994) 57 IR 243 at 251-252, APESMA and Another v Skilled Engineering Pty Ltd and Others (1994) 54 IR 236 at
246 and Fryar and Others v Systems Services Pty Ltd and Others (1995) 60 IR 68 at 87).
36 A notice of termination which is invalid because it is not given in accordance with the requirements of an award or contract, or
because it specifies too short a period of notice, will not operate to end the contract (see Re Journalists (Metropolitan Daily
Newspapers) Award (1959) 4 FLR 164 at 166-168).
37 Inadequate notice, however, may be made effective by the recipient’s acceptance of it (see Gunnedah Shire Council v Grout
(1995) 134 ALR 156 at 166). Such notice may also be treated as an offer to terminate capable of an acceptance.
38 A purported acceptance of a supposed repudiation will not bring a contract to an end, however, nor will it operate as a valid
notice of termination under the contract (see Decro-Wall International SA v Practitioners in Marketing Ltd [1971] 1 WLR
361).
39 It is trite to observe that a contract which may be terminated by notice, unless required by an agreement or award to be in
writing, is not required to be in writing.
40 If the period of notice to be given on either side is not specified in the contract then a term of reasonable notice may be
implied. What is reasonable notice is decided as at the time when the notice is given (see Quinn v Jack Chia (Australia) Ltd
[1992] 1 VR 567 at 580, Logan v Otis Elevator Co Pty Ltd (1999) 94 IR 218 and Marine Power International Pty Ltd v Rankin
[2001] VSC 150 at paragraph 232 per Gillard J). There was no such express provision for the period of notice in this contract
of employment.
41 If the words of termination are ambiguous or uncertain, then whether oral or written, notice of termination must specify when
the termination is to occur or must at least make it possible for that to be ascertained (see The Burton Group Ltd v Smith [1977]
IRLR 351 at 354 and Thickbroom and Another v Newcastle Wallsend Coal Company Pty Ltd and Another (1998) 83 IR 193 at
197).
42 It is trite to observe that a director of a company may also and separately be an employee of a company and as such can claim
to have been unfairly dismissed. Indeed, as an employee she/he has a contract of employment with her/his employer company.
It is trite to so observe (see Koivisto v Barrett Koivisto Scatena Pty Ltd 74 WAIG 867 (FB))and Lee v Lees Air Farming Ltd
[1961] AC 12). Accordingly, Epath was required to give notice to Mr Adriansz, its employee, in accordance with the contract
of service.
43 The case for Epath was that, as admitted by him in evidence, Mr Adriansz knew that the sale of the business, when completed,
would bring his employment to an end, and he knew this because he took part, as a director, in the making of decisions to sell
the business. He was also involved as a shareholder. However, the person with the main carriage of the process of purchase
was another director, Mr Gerry Mabarrack.
44 It is trite to observe that the purchaser of the business, Clinipath, was not a party to the contract of employment which was
terminated by Epath. It is, of course, clear that Mr Adriansz had an expectation of obtaining employment with the purchaser
Clinipath. However, he had been told by Mr Brian Tucker, on 22 February 2002, that he should look out for himself. That
should have been a warning to him that he could not necessarily have an expectation of employment by Clinipath. He was
finally told on 25 February 2002 by Mr Mabarrack that he would not be “transferred” in his employment.
45 Mr Adriansz, as a director and shareholder, as it was found, had clearly had knowledge as and from mid-January 2002 that his
position would be made redundant on the sale of the business unless he obtained further employment. It is and was irrelevant
to the question whether he would be able to be transferred in his employment with Clinipath, except that it might be relevant as
to the reasonableness of notice given. We say that because, quite clearly, if an Epath employee was to be “transferred” in
employment to Clinipath, and was due to start on a particular date, then short notice to him by his employer might not be
unreasonable.
46 We would, however, observe that if notice of termination was given in January 2002, which it was not, then it was about six
weeks, and was entirely inadequate and unfair for the reasons found by the Commissioner at first instance. That is, of course,
putting it at best for Epath, and based upon a finding that Mr Adriansz did have notice, as an employee, as and from midJanuary 2002, which he did not.
47 We would, however, observe that a mere indication that he would become redundant and would be retrenched upon the sale to
Clinipath being completed, was not a notice in accordance with the contract of employment. It would at best constitute advice
that his employment would come to an end when the contract of sale of the business was completed, whenever that might be.
48 However, there was notice given to him. There was express oral notice of the termination of his contract of employment given
to him on 25 February 2002 by Mr Mabarrack, and that was entirely borne out by the fact that it was given to him on behalf of
Epath, and therefore considered to be necessary to be given on behalf of Epath by Mr Mabarrack. That notice was given on
25 February 2002 directly to him naming a precise date for the termination of his contract of employment when he was advised
by Mr Mabarrack that he would be made redundant as at 28 February 2002 in accordance with the contract. It was valid insofar
as it identified the date on which his employment would end.
49 It constituted valid notice under the contract subject to it being reasonable in length. It constituted, too, a recognition of the fact
that reasonable notice was required to be given, and, indeed, that notice was required to be given direct to Mr Adriansz by
Epath, his employer, of the termination of employment. That was the only notice, and no other notice was purported to be
given to him in accordance with the contract of employment. In addition, it is quite clear that that sort of notice was intended to
be given to employees by reference also to exhibit A2 (see pages 140, 141 and 144-152 (AB)). That contains an example of a
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letter giving notice of redundancy and retrenchment which is dated 25 February 2002, the same date as that on which notice to
the same effect was given to Mr Adriansz.
50 It must be clearly understood that notice was required to be given in accordance with the contract. What had to be implied was
not that notice of termination must be given in accordance with the contract, but what was reasonable notice. The requirement
to give notice itself was a contractual obligation. Notice was given in accordance with the contract but it was too short, not
reasonable and was therefore prima facie invalid. The term of the actual notice was also evidenced, to some extent, as we have
said, by the payment of two or three weeks pay by way of notice.
51 No notice was, or was purported to be given, earlier than 25 February 2002. The attempt to say that the “notice” said to have
been given to Mr Adriansz because of his knowledge of the proposed sale as a director, was notice, was an attempt to mend
matters after the event. There was no suggestion prior to this that there was any notice given, save and except that of
25 February 2002. It is noteworthy that the notice, when given for the first time, identified the actual date of termination of
employment and the date when the purchase of Epath’s business was to take effect, also. Clearly, knowledge as a director did
not constitute reasonable notice in accordance with the contract of employment. Further, a mere indication that Mr Adriansz
might be employed by the purchaser of the employer’s business could not be accounted as notice, nor might it subsequently be
used as notice of termination by the employer as purported notice in accordance with the contract of employment.
52 There was no appeal against the finding that three months notice was reasonable and for the reasons given by the
Commissioner at first instance that period clearly was reasonable.
53 It was open to find, and the Commissioner should have found, applying Miles and Others t/a Undercliffe Nursing Home v
FMWU 65 WAIG 385 (IAC), that the dismissal was harsh, oppressive and unfair because such manifestly inadequate notice
rendered it invalid and effectively because he was given the manifestly inadequate period of notice of about three days only.
54 In our opinion, too, since a finding whether a dismissal is harsh, oppressive and unfair is a discretionary decision, as that term
is defined in Norbis v Norbis (1986) 161 CLR 513 and Coal and Allied Operations Pty Ltd v AIRC and Others [2000]
203 CLR 194, then the appellant has not established, in accordance with the principles laid down in House v The King [1936]
55 CLR 499 that there was a miscarriage of the discretion at first instance. Even if we are wrong in finding that there was an
error for that reason, then for the reasons which we have expressed above, the Commissioner at first instance erred in law in
finding that the dismissal was not unfair.
55 For that reason, it will be clear that the particulars of ground 1 are irrelevant or unavailing. For those reasons, ground 1 is not
made out, in our opinion.
- Ground 2
56 Because of our reasons expressed in relation to ground 1, it is clear that it was correct to find that the dismissal was harsh,
oppressive and unfair. For the reasons which we now express, it was not necessary to find that the dismissal was unfair for
other reasons. However, as will be clear, it was open to so find.
57 By this ground, it is alleged that the Commissioner at first instance erred in finding that Mr Adriansz had been unfairly
dismissed because Epath failed to pay Mr Adriansz an adequate redundancy payment. It was submitted that, in fact, there was
no entitlement to a redundancy payment. Further, it was submitted that there was no evidence that any redundancy payment
was made to any other employee. In support of those submissions, it was also submitted that a failure to make a redundancy
payment to the respondent could not by itself be unfair.
58 That submission relied on the dictum of the Industrial Appeal Court in Dellys v Elderslie Finance Corporation Ltd (op cit) at
paragraph 21 per Anderson P (IAC). His Honour there observed that an obligation to make a redundancy payment or severance
could not be implied into a contract of employment as a term, and said “neither does it appear reasonable or equitable, that an
employer should be obliged to both give reasonable notice, and as well pay a redundancy sum”. It was submitted for
Mr Adriansz that the absence of a legal entitlement to a redundancy payment does not preclude a finding that a person is
entitled to consideration of that matter, as a matter of fairness. The finding was, as was submitted, not based on any legal
entitlement.
59 It was clearly, as was submitted, a finding that Mr Adriansz had been treated unfairly because he was not paid a redundancy
payment, or an adequate redundancy payment, which accorded with the finding made in Rogers v Leighton Contractors Pty
Ltd (1999) 79 WAIG 3551 (FB). That finding was based on the fact that other employees were to be paid an amount equal to
two weeks wages or salary for a redundancy or severance payment. It was submitted for Epath that there was no evidence of
that fact.
60 Exhibit A2 is a document called “E-Path Redundancy Kit” (see pages 144-152 (AB)). That document bears the name “Julian
Johnson Lawyers”. (It was formally marked as an exhibit without objection (see pages 114-117 (TFI)). It is not dated but
contains, inter alia, an example of a letter of advice of redundancy to be forwarded to employees. That letter is dated, quite
clearly, 25 February 2002. By the letter it is advised that, as a gesture of goodwill, a redundancy payment will be made in the
case of a person employed for more than one year but not more than three years, in an amount equal to two weeks wages or
salary. There are other provisions for employees employed for different periods of time. Further, Epath, on Mr Adriansz’s
uncontroverted evidence, had clearly gone to the trouble of obtaining legal advice as to what were appropriate severance or
redundancy payments to employees who were retrenched. In our opinion, in the absence of a denial by Epath, there being no
evidence adduced to the contrary, it was open to find that Epath, through its directors, had approved and/or embarked on such a
course. It was therefore open to the Commissioner to so conclude, on the balance of probabilities, accordingly.
61 It is necessary to make clear that the fairness or unfairness of a dismissal in a case such as this does not depend on whether
there is a legal obligation to pay redundancy payments. Whether one can imply such a term is, we think, irrelevant. Rogers v
Leighton Contractors Pty Ltd (FB) (op cit) is authority for the proposition that a termination of employment for redundancy
not accompanied by a reasonable redundancy or severance payment may be harsh, oppressive and unfair (see also the cases
cited in Rogers v Leighton Contractors Pty Ltd (FB) (op cit), including, in particular, Wynn’s Winegrowers Pty Ltd v Foster
[1986] 16 IR 381 at 392). (We refer also to Commercial Computer Centre Pty Ltd v Holman (2001) 105 IR 222, Fosters
Brewing Group Ltd v Industrial Commission of South Australia (1993) 51 IR 228 and Matthews v Coles Myer Ltd (1993)
47 IR 229). As was properly observed in Rogers v Leighton Contractors Pty Ltd (FB) (op cit) at page 3554 by Beech C, as he
then was, severance or redundancy payments may also include compensation for accrued benefits lost, or forgone, the lack of
availability of alternative employment, and other items. Beech C also characterised the unfairness of the failure to pay an
adequate redundancy payment. Again, it is to be emphasised that whether there is a failure to pay an adequate redundancy
payment depends on the circumstances of the case.
62 We would also observe that some of the items which are covered by a severance or redundancy payment are not necessarily
matters relevant to or coincidental with those factors which should be taken into account in deciding what is reasonable notice.
Severance pay can clearly be set-off in part against compensation for loss for failure to provide adequate notice.
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In this case, it is quite clear, having regard to the factors referred to in Rogers v Leighton Contractors Pty Ltd (FB) (op cit), that
two weeks redundancy pay for Mr Adriansz was inadequate, and that an amount equal to one month’s salary by way of
redundancy payments was adequate, given that an amount of salary equal to three months notice was already ordered to be
paid. Those relevant factors were his seniority, his voluntary work for his employer, an amount for benefits forgone, the time
required to re-establish himself, the amount clearly contemplated to be paid to other employees, his brief length of service, his
work as a manager, and the admission by Epath as to the necessity for such a payment in the non-privileged offer of settlement.
64 It is quite clear from the deed of release forwarded to him that Epath was prepared to pay a redundancy payment, in any event,
and that that offer was probative of that obligation, given that it was not expressed without prejudice.
65 In our opinion, both exhibit A5 and the deed of release, which were not paid to Mr Adriansz in any form, were evidence of
loss. In the absence of any denial, these documents implicitly acknowledged a loss separate from that occasioned by lack of
reasonable notice.
66 It was open, too, to find that the dismissal was unfair because of a failure to pay adequate redundancy or severance payment,
and that the loss established as caused by the dismissal in that respect included an amount equal to one months salary for a
redundancy payment. The Commissioner at first instance erred in failing to so find and in failing to follow Rogers v Leighton
Contractors Pty Ltd (FB) (op cit).
67 Accordingly, whether there was a legal obligation to pay the redundancy payment or not, the failure to do so, for the reasons
which we have expressed, amounted to unfairness. It should be emphasised that the question to be answered was whether there
was an “unfair” dismissal, not whether there was a wrongful dismissal ((ie) whether the statutory tort of unfair dismissal had
been committed and whether there was also a loss for which he should be compensated).
68 It was clearly open to the Commissioner at first instance to find as he did, that is that the failure to give reasonable notice was
unfair. That, of course, was sufficient to justify a finding that the dismissal was harsh, oppressive and unfair. In addition, it was
open to find, and the Commissioner should have found, that the failure to pay a reasonable redundancy payment was unfair
also. That ground also is not made out for those reasons.
- Ground 3
69 By ground 3, it is alleged that the Commissioner at first instance erred in law in finding that Mr Adriansz had been denied a
contractual benefit for unpaid “call-outs” when Mr Adriansz’s claim was for rostered overtime which was to be unpaid, in
Mr Adriansz’s contract of employment (see pages 72-73 (AB)).
70 It was submitted that pursuant to the contract of employment, which it seems to have been accepted, was constituted by the
offer of employment dated 4 August 1999 (see pages 72-73 (AB)), Mr Adriansz undertook to work unpaid overtime and
rostered overtime on weekends (see page 72 (AB)). The only evidence, it was submitted, of rostered overtime was that some
call-outs were rostered. The Commissioner at first instance held that these call-outs attracted payment at the rate of time and a
half for a minimum of two hours for all call-outs (see page 72 (AB)) but not for “overtime” or “rostered overtime on
weekends”. It was therefore submitted that the Commissioner fell into error in failing to confine the meaning of the word “callout” in the agreement, to either un-rostered call-outs or call-outs that did not occur during overtime.
71 It is clear from the terms of employment (see page 72 (AB)) that there were six separate main terms and conditions of
employment including annual salary. Two of those separate terms are “Unpaid overtime and on-call retainer” and “Time and
one half for a minimum of two hours for all callouts”. As we read those two clauses, they provide that Mr Adriansz was not to
be paid for overtime worked and that would include any overtime worked by way of rostered overtime (see the second last
paragraph at page 72 (AB)). That term, on a fair reading, also precludes any payment of an amount paid for his being available
on-call whilst not actually working.
72 However, the last term of those main terms and conditions unequivocally, separately and expressly prescribes that Mr Adriansz
was to be paid for “all call-outs” at a rate of time and a half for all call-outs. If there was any doubt about that, and if there was
any ambiguity in the terms of the agreement, which there was not, Mr Adriansz in his uncontroverted and indeed unchallenged
evidence expressly said that call-out payments were a separate issue from rostered overtime.
73 What the clause means, on a fair reading, however, is that, if Mr Adriansz was “called out”, then he was to be paid. A call-out
is not and was not in the category of unpaid overtime, because it is required to be paid for by one of the express main terms of
the contract.
74 It is clearly not overtime of the general kind, and it is certainly not an on-call retainer which we would understand to be a
retainer paid to a person who made him or herself available to be called out.
75 For those reasons, therefore, there was no error demonstrated in the finding at first instance that there was owing a sum of
money for call-out payments. That ground is accordingly, for those reasons, not made out.
63

Appeal No FBA 48 of 2002
- Ground (i)
76 By ground (i) of this appeal, it is alleged that Rogers v Leighton Contractors Pty Ltd (FB) (op cit) which is authority for the
proposition that all reasonable factors should be taken into account in assessing what constitutes a reasonable redundancy
payment (see also Transfield v Parker 81 WAIG 990 (FB)) was not applied. That was so.
77 The Commissioner at first instance expressly did not follow that approach in determining what constituted a fair redundancy
payment, although it was binding upon him. (We would also observe that Dellys v Elderslie Finance Corporation Ltd (op cit),
as we read it, is not an authority relevant to the question of unfairness, but whether a term to pay redundancy can be implied
into a contract of employment). It is not necessary, on this occasion, to consider the ambit of the ratio in that case. The
Commissioner found that it was unfair that Mr Adriansz was not paid what other non-transferring employees were paid, and
awarded that amount without analysing whether the amount constituted a fair redundancy payment, and, in particular, without
taking into account Mr Adriansz’s individual circumstances. It was submitted that, having regard to a number of factors which
were expressed, the exercise of the discretion miscarried in accordance with the principles laid down in House v The King (op
cit).
78 Particular emphasis was laid on the offer to settle contained in a deed of release, to pay $10,000.00 for a redundancy payment
and which amount was not offered without prejudice.
79 In answer to those submissions, the submission was that the decision in Rogers v Leighton Contractors Pty Ltd (FB) (op cit)
did not apply because of the higher authority of the Industrial Appeal Court in Dellys v Elderslie Finance Corporation Ltd (op
cit) and the statement by Anderson P in that case which we have already quoted above, that it does not appear reasonable or
equitable that an employer should be obliged to both give reasonable notice and in addition a sum for redundancy. Of course,
as the authorities reveal, the two can be set-off one against the other (see Black v Brimbank City Council (1998) 152 ALR
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491). We wish to make it clear that, for the reasons expressed above in paragraphs 62-65, not only was the denial unfair, for
the reasons therein expressed, but the loss established was proven (see Furey v CSA (1999) 91 FCR 407).
80 We adopt what we have already observed above in relation to ground 2 of appeal No FBA 47 of 2002. No adequate
compensation for the loss occasioned by the failure to pay an adequate redundancy payment was ordered. For those reasons,
this ground is made out, in our opinion.
- Ground (ii)
81 We have already addressed that ground above. That ground is made out.
- Ground (iii)
82 Because of our findings that, in our opinion, the dismissal was unfair, expressed above, it is unnecessary to address that
ground.
- Ground (iv)
83 Next it was submitted that the Commissioner at first instance erred in failing to find that Mr Adriansz was not injured and
therefore was not entitled to compensation for hurt and humiliation. The only evidence was that he felt hurt and humiliated.
The submission is correct that an applicant under s.29(1)(b)(i) of the Act is not injured merely because her/his feelings are hurt
(see Lynam v Lataga Pty Ltd (2001) 81 WAIG 986, paragraphs 56 and 59, (per Sharkey P) (FB)). There is no evidence of any
hurt, injury or humiliation such as should attract an order for compensation within the principles laid down in Lynam v Lataga
Pty Ltd (op cit). That ground is not made out.
Finally
84 It is necessary to observe that whether Clinipath chose to employ Mr Adriansz or not is entirely irrelevant to questions of
compensation or to the fairness or otherwise of his dismissal.
85 Our views of these appeals expressed above can be summarised as follows:(a) The dismissal correctly was found to be harsh, oppressive and unfair because only three days notice of
termination of the contract was given when three months notice was what should be implied as reasonable
notice.
(b) The loss caused by the unfair dismissal was the loss of reasonable notice quantifiable at and compensable by an
amount equal to three months salary as ordered.
(c) It was also open to be found, further, or in the alternative, that there having been a scheme adopted to pay
redundancy or severance payments, further acknowledged by the open offer by Epath to Mr Adriansz, that no
adequate redundancy or severance payment was made to him, and the dismissal was harsh, oppressive or unfair,
for that reason.
(d) The loss suffered thereby could properly be found, for the reasons applied in Rogers v Leighton Contractors Pty
Ltd (FB) (op cit), and taking into account his status, time of service and the fact that two weeks was to be
offered to other employees, to be one months salary.
(e) That is not an amount which was required to be set-off against the amount of loss for failure to give reasonable
notice because redundancy payments were obviously separately characterised correctly by Epath.
(f) The amounts of compensation to be ordered were amounts of loss suffered as a result of the industrial
unfairness of the dismissal. They were not claims pursuant to the contract of service whether pursuant to
express or implied terms.
(g) The losses arose because it was found and should have been found correctly that in two serious respects the
employer, Epath, had been harsh, oppressive and unfair in the exercise of its right under the contract to dismiss
Mr Adriansz.
86 For those reasons, having considered all of the submissions and all of the relevant material and evidence, we would dismiss
appeal No FBA 47 of 2002.
87 We would uphold appeal No FBA 48 of 2002 in part, and vary the decision at first instance by ordering the payment of an
amount equal to one month’s salary for compensation, in addition to that already ordered to be paid. We would add that the
decision is a discretionary decision in which an error occurred in accordance with the principles laid down in House v The King
(op cit). If that is not the case, then the Commissioner at first instance erred, in any event, for the reasons which we have
expressed.
88 For those reasons, we would dismiss appeal No FBA 47 of 2002 and we would vary the decision made at first instance,
upholding appeal No FBA 48 of 2002, as we have indicated that we would.
SENIOR COMMISSIONER A R BEECH—
89 The facts of the matter are sufficiently set out in the Reasons for Decision of his Honour the President and I have no need to
repeat them here. I have found it convenient to refer to Mr Adriansz by his name and to ePath WA Pty Ltd as “the company”.
Appeal No. 47 of 2002
90 At paragraph [29] of the Reasons for Decision at first instance (AB 21) the Commission states—
91
“In other words the only point at which Mr Adriansz was given notice was on 25 February 2002.”
92 Although, with all due respect, it is not entirely clear from the context whether this sentence is a conclusion reached by the
Commission or is part of the submissions of the company, I assume for present purposes that it is a conclusion of the
Commission. The company alleges in the first ground of appeal that the Commission erred in law in finding that Mr Adriansz
had been unfairly dismissed due to the absence of reasonable notice. On the evidence, the above conclusion was correct as a
matter of fact. Mr Adriansz’s evidence of the conversation of 25 February 2002 is given at AB 47. Mr Adriansz’s evidence of
that conversation, for present purposes, is that Mr Mabarrack stated two things: 1. that Clinipath had not offered Mr Adriansz a
position, and: 2. that Mr Adriansz “would be finishing up on 28 February 2002”. This evidence was confirmed in response to a
question from the Commission at AB 65. That was the only evidence before the Commission of any notice of termination
given to Mr Adriansz by his employer. The Commission at first instance was entitled to accept that evidence and did so. The
notice of termination which was given to Mr Adriansz by his employer is a matter of fact and I detect no error of law as
alleged.
93 I totally agree with the company’s submission that any decision by the purchaser of the company not to offer Mr Adriansz
employment is a decision for the purchaser. Furthermore, upon the sale of the company’s business all of the employee’s
positions with that business would cease to exist. However, what is required to validly bring Mr Adriansz’s contract of
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employment to an end is for Mr Adriansz to be given reasonable notice of the termination of his employment by his employer.
It was not submitted, either at first instance or on this appeal, that Mr Adriansz had waived any right to notice. The only
evidence before the Commission at first instance of notice of termination being given is the evidence of Mr Adriansz of the
conversation of 25 February 2002. That evidence was not that Clinipath would not be employing Mr Adriansz. The relevant
evidence is that Mr Adriansz was told he would be finishing up on 28 February 2002.
The company further submits that Mr Adriansz was a director of it and had reasonable notice of the sale of the business from
mid January 2002. However, I have not found the submission is to the point. Even if the evidence permits the conclusion that
Mr Adriansz was aware that there were negotiations to sell the company, and later that the business would be sold, there is no
evidence that Mr Adriansz in his capacity as director was aware that the sale date was 28 February 2002. For the notice of
termination to an employee to be valid, the notice must either specify the date, or contain material from which that date is
positively ascertainable (Morton Sundour Fabrics Ltd v. Shaw [1967] ITR 84 at 86, as quoted in The Burton Group Ltd v. M
Smith [1977] IRLR 351 at 354). On the evidence before the Commission at first instance the time that Mr Adriansz knew the
date his employment was to end was in the conversation of 25 February 2002. There is no evidence that Mr Adriansz was
otherwise aware of the date of the sale of the business. For those reasons, ground 1 is not made out.
The second ground of appeal raises other considerations. The submission before the Full Bench from the company is that the
decision of the Industrial Appeal Court in Dellys v. Elderslie Finance Corporation Limited (2002) 82 WAIG 1193 is authority
for the proposition that there is not an implied term in a contract of employment for the payment of a redundancy payment in
addition to that of reasonable notice. That conclusion is relevant because two of the claims before the Commission at first
instance sought “balance of payment equivalent to six months reasonable notice of termination of employment” and
“redundancy pay” (AB 7).
In my view, there is considerable confusion regarding these issues as they are to be addressed by this Commission pursuant to
the Industrial Relations Act 1979. I have found it helpful to set the issue out in the following manner.
(1)
The claim before the Commission by Mr Adriansz was that his dismissal was harsh, oppressive or unfair:
s.29(1)(b)(i). It is not in dispute that the company had the legal right to dismiss Mr Adriansz pursuant to his contract
of employment. It is common ground that the contract of employment was silent regarding the notice to be given by
either party to terminate the contract of employment. It was nevertheless accepted by both parties, and properly so,
that the contract of employment was lawfully terminable by the company giving Mr Adriansz a period of reasonable
notice of termination. That is quite consistent with the leading authority on the point (Byrne v. Australian Airlines
Ltd (1995) 185 CLR 410 at 429).
(2)
The question before the Commission was not, however, whether the termination of Mr Adriansz’s employment was
lawful. The question was whether the legal right of the employer to dismiss him was exercised so harshly or
oppressively against him as to amount to an abuse of that right: Undercliffe Nursing Home v. FMWU (1985)
65 WAIG 385. The question is not answered by stating that the company paid Mr Adriansz all the entitlements that
were due at the point of termination. Nor is it answered by stating that there was no term of the contract of
employment, either implied or express, that Mr Adriansz was entitled to a redundancy payment.
It is not irrelevant to observe that the Commission’s jurisdiction differs significantly from the common law courts
which may be concerned only with the lawfulness of a dismissal. The Commission is, however, concerned with the
fairness of any particular dismissal and the lawfulness of that dismissal is but a relevant factor to be taken into
account by the Commission in deciding whether the dismissal was unfair (Newmont Australia Ltd v. AWU (1988)
68 WAIG 677 at 679).
(3)
A dismissal, though lawful, may nevertheless be harsh, oppressive or unfair: R v. The Industrial Court of South
Australia, ex parte Mt Gunson Mines Pty Ltd (1982) 2 IR 336. Whether that is so will depend upon all of the
circumstances. One of those circumstances, however, can arise where an employee is dismissed by reason of
redundancy but the method of dismissal adopted was harsh, oppressive or unfair or because the length of notice
given might be inadequate or because a redundancy payment made was, in all of the circumstances, totally
inadequate: Wynn’s Winegrowers Pty Ltd v. Foster (1986) 16 IR 381 at 384.
(4)
There is a distinction between the nature and purpose of a period of notice (or payment in lieu of notice) and a
redundancy payment: Fryar v. System Services (1996) 137 ALR 321 (the subsequent appeal against this decision
was upheld but only on jurisdictional grounds: 5/9/96, unreported). In Fryar, von Doussa J drew a distinction by
referring to Articles 11 and 12 of the Termination of Employment Convention and stated that whilst the two are
often treated together to arrive at a global redundancy package the separate nature and purpose of the two
entitlements remains. He stated—
“A period of notice is to give an employee the opportunity to adjust to the change in circumstances which is to occur and to
seek other employment: Matthews v. Coles Myer Ltd (1993) 47 IR 229.
…
A severance payment, however, is intended to provide a payment as compensation for the loss of non-transferable credits and
entitlements that have been built up through length of service such as sick leave and long service leave, and for inconvenience
and hardship imposed by the termination of employment through no fault of the employee: Termination, Change and
Redundancy case (1984) 8 IR 34 at 62, 73. The inconvenience and hardship includes the disruption to an employee’s routine
and social contacts and the competitive disability to long term employees arising from opportunities forgone in the continuous
service of the employer: Food Preservers’ Union of Australia v. Wattie Pict Ltd (1975) 172 CAR 227.”
I pause to note that the decisions in paragraphs (3) and (4) above form the foundation of the decision of the Full Bench in
Rogers v. Leighton Contractors (1999) 79 WAIG 355. That decision, underpinned as it is by the decisions referred to, is
authority for the proposition that the dismissal of a long serving employee by reason of redundancy without payment in
compensation for the loss of non-transferable credits and entitlements that have been built up through length of service may be,
in all the circumstances, a dismissal that is harsh, oppressive or unfair.
(5)
The decision in Dellys (op.cit.) is not authority to the contrary. In Dellys, Anderson J dealt with whether a
redundancy entitlement is implied in employment contracts. He held at [18] that it is not. That, however, was not
the issue before the Commission in this case. The Commission was not asked to decide whether it was a term of Mr
Adriansz’s contract of employment that he would be paid a redundancy payment upon the termination of his
employment for redundancy. The issue before the Commission was whether, Mr Adriansz having been dismissed
by reason of redundancy, the dismissal was harsh, oppressive or unfair. That is an entirely different question that is
not answered by ascertaining whether or not there was an entitlement to a redundancy payment implied in the
contract of employment.

83 W.A.I.G.
107

108

109

110

111

112

113

114

115

116

117

118

119

120
121

(6)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

463

In Dellys, his Honour states that it did not appear “reasonable or equitable” that an employer should be obliged to
both give reasonable notice, and as well, pay a redundancy sum [at 21]. Those comments must be seen in their
context. His Honour was there assessing, in the context of whether or not a redundancy entitlement is implied in
contracts of employment, whether or not the test in BP Refinery (Westernport) Pty Ltd v. The Shire of Hastings
(1978) 52 ALJR 20 at 26 that the term must be “reasonable and equitable” was met.
(7)
However, the Commission in a case of unfair dismissal does not under s.23A order a reasonable redundancy
payment separately from any order that may be made in respect of a claim for payment in lieu of reasonable notice.
The Commission makes an order for compensation for the loss or injury caused by the dismissal: s.23A(1)(ba) of
the Act as it was prior to the amendment which took effect on 1 August 2002 (see s.138 (2) of the Labour Relations
Reform Act 2002). That is what the decision of the Commission was in this matter: see AB 27. If the Commission
finds that a dismissal is unfair because the dismissal was effected without the employer giving the employee
reasonable notice of termination, it may find the loss caused by that dismissal is compensated by ordering payment
to the employee of a sum of money equivalent to the reasonable notice which should have been given.
If the Commission also finds that a loss caused by the dismissal is loss of non-transferable credits and entitlements built up
through length of service, it may order compensation be paid to the employee of that loss. The two concepts are different
(Fryar v. System Services op.cit.) and the Commission should ensure there is no double counting of criteria when they are
considered together.
The Commission at first instance held the absence of “a reasonable notice payment” to be a factor in the unfairness of the
dismissal (at [29]). With all due respect to the Commission at first instance, the correct finding was that the absence of
“reasonable notice to Mr Adriansz” is a factor in the unfairness of the dismissal. It is common ground that Mr Adriansz’s
contract of service was silent regarding the notice to be given to terminate the contract. At common law a contract of
employment for no set term is to be regarded as containing an implied term that the employer give reasonable notice of
termination except in circumstances justifying summary dismissal (Byrne v. Australian Airlines Ltd, op.cit.).
The implied term is not necessarily that the employer give payment in lieu of reasonable notice. It may be possible to argue in
some industries at least that payment in lieu of notice is so well established as to constitute an industry custom or practice to be
implied into contracts of employment in that industry: Law of Employment, Macken, O’Grady, Sappideen and Warburton,
Lawbook Co, 5th ed. p185. That was not argued here. Therefore what was implied into Mr Adriansz’s contract of employment
was a term that the company could give Mr Adriansz reasonable notice of the termination of his employment, not that it could
pay him in lieu of that notice.
On the facts, Mr Adriansz was given three days’ notice of termination. The Commission at first instance considered that three
months’ notice was an appropriate period of reasonable notice. That finding of itself is not attacked on appeal and, again with
respect, is a finding that was reasonably open to the Commission at first instance on the facts before him. Those facts included
Mr Adriansz’s evidence that the position in which he was employed at the time of the hearing had taken him 3 months to find
and was at a lower remuneration (transcript at first instance pp. 75 and 76).
The Commission concluded at the end of [29] that Mr Adriansz is entitled to “three months’ notice (incorporating salary and
superannuation) less the payment already made …”. I read those words as meaning that the Commissioner concluded that, as
Mr Adriansz was entitled to three months’ notice, one loss caused by the dismissal is the payment of the salary and
superannuation he would have earned for the duration of that notice. Properly expressed in that way, no quarrel can be taken
with that finding.
The Commission then considered some other claims advanced as reasons for the dismissal being unfair and rejected them.
However, the Commission at first instance held at [35] that an aspect of unfairness in the dismissal was that Mr Adriansz was
not treated in a like fashion to other employees and paid a redundancy payment. It is this latter finding which is squarely
attacked in ground 2 of the appeal. It is alleged that the Commissioner erred in law in this finding. In its ground of appeal the
company states that there is no legal entitlement to a redundancy payment. On the evidence before the Commission the
submission is correct. There was indeed no legal entitlement to a redundancy payment. However, for the reasons already
explained, whether or not a person is legally entitled to a redundancy payment does not fully answer the question of whether
the dismissal of a person by reason of redundancy is harsh, oppressive or unfair.
The company then states that there was no evidence before the Commission that any redundancy payment was made to any
other employee. The evidence before the Commission and upon which the Commission relied at [35] is a document referred to
by the Commission as “exhibit A2”. This was described by the Commission as the “ePath Redundancy Kit”.
The company attacked the Commission’s reliance on this document submitting that it was a document which had been marked
for identification: MFI. I observe that a document that is merely marked for identification is not in evidence before the
Commission. It is so marked to identify it when it is subsequently shown to a later witness. It should remain in the custody of
the Commission’s Associate until, or unless, it is subsequently entered into evidence. If it is not entered into evidence, at the
conclusion of the hearing it is returned to the person who produced it to the witness.
However, the submission is not valid. The document was marked for identification (as MFI 2) but it was later admitted into
evidence: transcript pages 114-115. Furthermore, the company did not object to that document going into evidence. Thus,
although the document was not a document that could be vouched for by Mr Adriansz, his evidence being that he had never
seen the document until it was produced by the company as part of Commission proceedings (AB 49), the company did not
object to it being received by the Commission as part of the evidence in the proceedings.
The weight to be attached to that evidence is, however, a different matter. On the evidence before the Commission, Mr
Adriansz did not receive the document. There is no evidence of any other employee of the company ever receiving the
document. There is no evidence at all before the Commission regarding the extent to which it was used by the company. It
cannot, therefore, be properly held to be evidence of redundancy payments made by the company to its employees who did not
transfer to Clinipath. With all due respect, it was not open to the Commission at first instance to infer so from the document.
Whilst the Commission at first instance stated that he did not know what Mr Bonar was paid (AB 23) it is more accurate to say
that the Commission had no evidence before it whether Mr Bonar had been paid anything at all.
Therefore, it also was not open to the Commission to conclude that an aspect of unfairness to Mr Adriansz was that he was not
treated “in a like fashion to other employees and paid a redundancy payment” (at [32]). The Commissioner therefore fell into
error in so concluding. It was not open to him to order payment of two weeks’ salary solely on the basis of his finding that Mr
Adriansz had not been paid “at least what other employees were paid”.
On appeal it was submitted in paragraph 3 that there are ten circumstances to be taken into account in deciding what
constituted a fair redundancy payment for Mr Adriansz in accordance with the reasoning in Rogers v. Leighton Contractors.
An examination of those circumstances reveals as follows. Mr Adriansz’s senior role, the long time it would take to return to
similar remuneration levels and his status as a director who provided personal guarantees were factors relied upon by the

464

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

Commission at first instance to consider what was reasonable notice. These circumstances cannot be counted again to attempt
to establish yet further loss.
122 I see little reason to separately distinguish from the above circumstances the circumstance that Mr Adriansz did not draw a
salary at a time when the respondent was struggling financially.
123 The circumstance of damage to reputation was a claim made, not a finding of the Commission and does not form part of the
consideration.
124 It is submitted that the circumstance of the respondent’s description of an amount in a settlement offer as a “redundancy
payment” is relevant. In the absence of any authority to support that submission, I am unable to agree with it. The
characterisation of an offer made in settlement of a claim is simply that: an offer to settle.
125 The remaining circumstances submitted, they being issues relating to job placement or outplacement, and the effect of the
dismissal on Mr Adriansz as referred to in [12] of the Reasons for Decision are matters which, in the circumstances of this
case, in my view support the payment ordered by the Commission, albeit for different reasons.
126 I would therefore dismiss the appeal on this ground.
127 The third and final ground of appeal relates to the Commission’s finding that Mr Adriansz had a benefit under his contract of
employment to which he was entitled and which had not been paid to him, being unpaid “call outs”. For the reasons given by
his Honour the President I agree that the ground is not made out.
Appeal No. 48 of 2002
128 In relation to ground (i) the Commission at first instance was obliged to follow the decision of the Full Bench in Rogers op. cit.
in all cases where it cannot be distinguished on the facts. In relation to ground (ii), I adopt what I have written regarding the
second ground of appeal in Appeal 47.
129 The distinction drawn by von Doussa J in Fryar v. System Services (referred to above) is authority for the proposition that a
period of notice is to give an employee the opportunity to adjust to the change in circumstances which is to occur and to seek
other employment. Mr Adriansz’s evidence on this point is evidence which went to the finding of the period of reasonable
notice and care must be taken to avoid double-counting that evidence under s.23A for the purposes of considering loss caused
by the dismissal. I find grounds (i) and (ii) are therefore not made out.
130 As to the balance of this appeal, I have had the advantage of reading in draft form the Reasons for Decision of his Honour the
President. I agree with his decision on these grounds and desire to add only the following points.
131 There is a distinction to be drawn between the termination of an employee’s employment by reason of redundancy when the
employer’s business is sold and whether or not the purchaser of that business offers employment to that employee. The issue
that was before the Commission is the former and not the latter.
132 The issue before the Commission was whether or not the dismissal of Mr Adriansz by reason of redundancy upon the sale of
ePath to Clinipath was harsh, oppressive or unfair. The termination of his employment occurred irrespective of whether
Clinipath offered Mr Adriansz employment after ePath was sold. If it did not offer that employment, and the dismissal was
otherwise unfair, one aspect of Mr Adriansz’s loss may be the loss of non-transferable credits or the difficulties which may
attend an employee finding alternative work.
133 These are all aspects of loss for which compensation may, depending on the circumstances, be ordered by the Commission. If
Clinipath had offered Mr Adriansz employment, and he had accepted, then evidence would need to be brought as to whether or
not Mr Adriansz’s employment was deemed to be continuous such that he carried over with him entitlements such as his sick
leave accrual and service towards long service leave, in which case, it would be very difficult for him to establish a loss for
which compensation would be ordered pursuant to s.23A. There is authority also for a submission that where an employer such
as ePath is the agent in finding an employee such as Mr Adriansz acceptable alternative employment, redundancy payments are
not paid to the employee, or are reduced (Termination, Change and Redundancy case, (1984) 8 IR 34 and 9 IR 115; Clothing
and Allied Trades Union v. Hot Tuna Pty Ltd (1988) 27 IR 266).
134 For the above Reasons, I would dismiss the Appeal 48 of 2002.
THE PRESIDENT—
135 For those reasons, we would dismiss appeal No FBA 47 of 2002 and we would vary the decision made at first instance,
upholding appeal No FBA 48 of 2002.
Order accordingly
_________
2003 WAIRC 07785
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
EPATH PTY LTD, APPELLANT
- and IHANN ADRIANSZ, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 21 FEBRUARY 2003
FILE NO/S.
FBA 47 OF 2002
CITATION NO.
2003 WAIRC 07785
_________________________________________________________________________________________________________
Decision
Appeal dismissed
Appearances
Appellant
Dr J J Edelman (of Counsel), by leave
Respondent
Mr T H F Caspersz (of Counsel), by leave
_________________________________________________________________________________________________________
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Order
This appeal having come on for hearing before the Full Bench on the 24th day of January 2003 and having heard Dr J J Edelman (of
Counsel), by leave, on behalf of the appellant, and Mr T H F Caspersz (of Counsel), by leave, on behalf of the respondent, and the
Full Bench having reserved its decision in the matter, and reasons for decision having been delivered on the 21st day of February
2003, it is this day, the 21st day of February 2003, ordered by the Full Bench that appeal No FBA 47 of 2002 be and is hereby
dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________
2003 WAIRC 07792
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
IHAAN ADRIANSZ, APPELLANT
- and EPATH WA PTY LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 21 FEBRUARY 2003
FILE NO/S.
FBA 48 OF 2002
CITATION NO.
2003 WAIRC 07792
_________________________________________________________________________________________________________
Decision
Appeal upheld in part and order at first instance varied
Appearances
Appellant
Mr T H F Caspersz (of Counsel), by leave
Respondent
Dr J J Edelman (of Counsel), by leave
_________________________________________________________________________________________________________
Order
This appeal having come on for hearing before the Full Bench on the 24th day of January 2003 and having heard Mr T H F Caspersz
(of Counsel), by leave, on behalf of the appellant, and Dr J J Edelman (of Counsel), by leave, on behalf of the respondent, and the
Full Bench having reserved its decision in the matter, and reasons for decision having been delivered on the 21st day of February
2003, it is this day, the 21st day of February 2003, ordered and declared as follows:(1)
THAT appeal No. FBA 48 of 2002 be and is upheld in part.
(2)
THAT the decision of the Commission in matter No. 537 of 2002 made on 27 September 2002 be and is hereby
varied so that Order (3) thereof will read:“ORDERS that the respondent, within 14 days of the date of the 21st day of February 2003, do pay in
compensation the sum of $14 197.26, together with the further amount $ 4583.33 being an amount equal to one
month’s salary.”
(3)
THAT appeal No. FBA 48 of 2002 be and is otherwise dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

____________________

2003 WAIRC 07720
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
RENE KOSTER, APPELLANT
- and VOLUTE PTY LTD TRADING AS CATT DESIGN, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER J L HARRISON
DELIVERED
WEDNESDAY, 12 FEBRUARY 2003
FILE NO/S.
FBA 32 OF 2002
CITATION NO.
2003 WAIRC 07720
_________________________________________________________________________________________________________
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Decision
Order issued
Appearances
Appellant
Mr P Mullaly, as agent
Respondent
Mr T Crossley-Solomon, as agent
_________________________________________________________________________________________________________
Supplementary Reasons for Decision
THE PRESIDENT—
1.
We have heard what you gentlemen have had to say, and we thank you for it. We are of the view that the order should issue in
the form in which the minute is. It reflects the reasons for decision in the matter, and the fact that monies might have been
paid in reduction of the amount which the order subsequently ordered, or will order to be paid, is not a matter for the Full
Bench. It is a matter for the parties and relevant to any question of enforcement if the amount of the order is not paid.
2.
It is sufficient to say that what has occurred is that there has been a part payment of the amount that the Full Bench ordered
for the reasons which it published, in anticipation of the order which the Full Bench eventually made. To that end, the fact of
the part payment of the amount of the order is not a matter relevant to the order made, or the reasons for decision, and not a
matter relevant to a speaking to the minutes.
3.
So thank you for your assistance, gentlemen, and an order will issue in terms of the minute of proposed order issued by the
Full Bench in this matter for those reasons.

FULL BENCH—Procedural Directions and Orders—
2003 WAIRC 07800
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPELLANT
- and MIDLAND BRICK COMPANY PTY LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER J L HARRISON
DELIVERED
WEDNESDAY, 26 FEBRUARY 2003
FILE NO/S.
FBA 51 OF 2002
CITATION NO.
2003 WAIRC 07800
_________________________________________________________________________________________________________
Decision
Appeal discontinued by consent
_________________________________________________________________________________________________________
Order
This appeal having been listed for hearing and determination before the Full Bench on the 26th day of February 2003, and the
parties herein, on the 21st day of February 2003, having filed in the Registry of the Commission a Minute of Consent Order that the
said appeal be discontinued by consent, and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations
Act 1979 (as amended), it is this day, the 26th day of February 2003, ordered, by consent, as follows:(1)
THAT there be leave granted and leave is hereby granted for appeal No. FBA 51 of 2002 to be
discontinued.
(2)
THAT the Full Bench refrain and do hereby refrain from hearing the said appeal further.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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PUBLIC SERVICE ARBITRATOR—Awards/Agreements—
Variation of—

2003 WAIRC 07546
CHILDREN’S SERVICES (GOVERNMENT) AWARD 1989
Nos. A29 of 1985 and PSA A29 A of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HONOURABLE MINISTER FOR COMMUNITY SERVICES & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1000 OF 2002
CITATION NO.
2003 WAIRC 07546
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Mr A Harper on behalf of the DOCEP
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr A Harper on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Children’s Services (Government) Award 1989 be varied in accordance with the following schedule and
that such variations shall have effect from the first pay period commencing on or after the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 10. – Overtime:
Delete subclause (4)(a) of this clause and insert the following in lieu thereof—
(a)
An employee required to work continuous overtime for more than one hour shall be supplied with a meal by the
employer or be paid $8.60 for a meal, and if, owing to the amount of overtime worked, a second or subsequent
meal is required he/she shall be supplied with each meal by the employer or be paid $5.00 for each meal so
required.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
For Expense Related Allowances—
•
Clause 10. - Overtime has been varied for the CPI Take Away Food for the period March 2001 to September
2002 giving the percentage of 5.30%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
1.
(4)

Clause
Clause 10. – Overtime

(4)(a)

A

B

C

$8.15
$4.75

$8.58
$5.00

$8.60

____________________
2003 WAIRC 07799
PORT HEDLAND PORT AUTHORITY PORT CONTROL OFFICERS AWARD 1982
NO. A1 OF 1982
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN MARITIME OFFICERS UNION - WESTERN AREA UNION OF
EMPLOYEES, APPLICANT
v.
PORT HEDLAND PORT AUTHORITY, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
WEDNESDAY, 26 FEBRUARY 2003
FILE NO.
APPLICATION 1558 OF 2002
CITATION NO.
2003 WAIRC 07799
_________________________________________________________________________________________________________
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Result
Award varied.
Representation
Applicant
Mr B. George
Respondent
No appearance
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr B. George on behalf of the applicant and there being no appearance on behalf of the respondent, and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by consent, hereby
orders—
THAT the Port Hedland Port Authority Port Control Officers Award 1982 be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after
26 February 2003.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
_________
SCHEDULE
Clause 23. - Avoidance of Disputes Procedure: Delete this clause and insert in lieu thereof the following—
CLAUSE 23. - AVOIDANCE OF DISPUTES PROCEDURE
It is the intention of the parties to endeavour to provide a mechanism by which any or all grievances/disputes shall be promptly
resolved by conciliation—
(1)
Any grievance of a Port Control Officer shall be submitted to the Harbour Master through the Marine Supervisor as soon
as practical.
(2)
The Harbour Master and the Port Control Officer shall discuss the matter in full.
(3)
In the event of there being no settlement of the grievance at this level, the matter shall be referred to the General Manager
or their representative.
(4)
If the matter remains unresolved, the Authority and a representative of The Australian Maritime Officers Union - Western
Area Union of Employees shall confer in an endeavour to reach a satisfactory settlement.
(5)
Once all the above procedures have been complied with and there is still no resolution, either party may refer the matter to
the State Industrial Relations Commission.
(6)
Without prejudice to either party, it is the intention of all parties that work shall continue, pending determination of any
grievance or dispute, in accordance with the above procedures except where changed work practices, which are the
subject of disputation, directly threaten the personal safety of employees.
(7)
Provided that nothing contained above shall prevent either party referring the matter to the State Industrial Relations
Commission at any time.
(8)
In the event of a pending industrial dispute, the Harbour Master shall be provided with details of such industrial action by
an official of the Australian Maritime Officers Union Western Area Union of Employees. All endeavours shall be made to
resolve the dispute prior to the commencement of such industrial action.
(9)
It is agreed that during periods of industrial disputation, exemptions shall include the following vessels—
(a)
any vessel in an emergency circumstance;
(b)
naval vessels.

AWARDS/AGREEMENTS—Variation of—
2003 WAIRC 07563
ABORIGINAL MEDICAL SERVICE EMPLOYEES’ AWARD
No. A26 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BROOME REGIONAL ABORIGINAL MEDICAL SERVICE AND OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 999 OF 2002
CITATION NO.
2003 WAIRC 07563
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
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Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Aboriginal Medical Service Employees’ Award be varied in accordance with the following schedule and
that such variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

3.

SCHEDULE
Clause 6. – Hours of Duty, Overtime and On Call: Delete subclause (4)(b) of this clause and insert the following in
lieu thereof—
(4)
(b) An employee shall be paid $3.00 for each hour or part thereof they are on call. Provided that payment in
accordance with this paragraph shall not be made with respect to any period for which payment is made in
accordance with the overtime provisions of this award when the employee is recalled to work.
Clause 18. – Laundry and Uniforms: Delete subclauses (1) and (2) of this clause and insert the following in lieu
thereof—
(1) The employer shall provide all uniforms which shall at all times remain the property of the employer. Provided that
in lieu of providing uniforms the employer may pay an allowance of $3.70 per week, and the employee shall wear
uniforms which conform to the uniform stipulated by the employer with respect to material, colour, pattern and
conditions. Where the employer does not require the employee to wear a uniform no allowance shall be payable.
(2) Each employee shall be entitled to all reasonable laundry work at the expense of the employer, but where the
employer elects not to launder the uniforms the employee shall be paid an allowance of $1.95 per week.
Clause 23. – District Allowance: Delete subclause (6) of this clause and insert the following in lieu thereof—
(6) The weekly rate of District Allowance payable to employees pursuant to subclause (3) of this clause shall be as
follows—
COLUMN I
DISTRICT

COLUMN II
STANDARD RATE

6

$ per week
63.43

5

51.85

COLUMN III
EXCEPTIONS TO
STANDARD RATE
Town or Place
Nil

COLUMN IV
RATE
$ per week
Nil

Fitzroy Crossing
Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin)
Marble Bar
Wittenoom
Karratha
Port Hedland

69.76

61.17
56.77

64.96

4

26.10

Warburton Mission
Carnarvon

70.38
24.57

3

16.49

Meekatharra
Mount Magnet
Wiluna
Laverton
Leonora
Cue

26.10

2

11.69

Kalgoorlie
Boulder
Ravensthorpe
Norseman
Salmon Gums
Marvel Loch
Esperance

3.90

1

Nil

Nil

15.59

Nil

(Note: In accordance with subclause (4) of this clause employees with dependants shall be entitled to double the rate of district
allowance shown).
The allowances prescribed in this subclause shall operate from the beginning of the first pay period commencing on or after 28th
January, 2003.
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Clause 24A – Bilingual Allowance: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2) In recognition of the increased effectiveness and productivity of bilingual employees, if an employee is required
during the course of employment or as part of his/her duties to apply skills within subclause (1) of this clause, the
employee who shall be competently bilingual shall be paid an allowance of—
Level 1 - $1206.54 per annum.
Level 1 is an elementary level. This level of accreditation is appropriate for employees who are capable of using
a minimal knowledge of language for the purpose of simple communication.
Level 2 - $2414.35 per annum.
Level 2 represents a level of ability for the ordinary purposes of general business, conversation, reading and
writing.

5.

Clause 26 – Wages: Delete subclause (18)(a), (b) & (c) of this clause and insert the following in lieu thereof—
(18) Leading hands shall be paid the ordinary wage prescribed for the classification in which they are employed
increased by—
$ Per Week
(a)
When in charge of not less than 3 and not more than 10 other employees
16.53
(b)
When in charge of more than 10 and not more than 20 other employees
24.71
(c)
When in charge of more than 20 other employees
32.90

And further, with the consent of the parties, the Commission records the following basis for variations—
1.

The agreed Key Minimum Classification in this Award is Qualified Cook.

2.

The Work Related Allowances – the percentage increase in—
•

Clause 6 – Hours and Duty, Overtime and On Call

•

Clause 24 – Outpost – Availability Allowance

•

Clause 24A – Bilingual Allowance

•

Clause 26 – Wages

•

Clause 27. – Call Allowance

is 3.6% derived from $18 divided by $497.80 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
3.

For Expense Related Allowances—
•
•

Clause 18 – Laundry and Uniforms has been varied for the CPI Clothing Services and Shoe Repair - Perth for
the period December 2000 to September 2002 giving the percentage of 1.81%.
Clause – District Allowance has been varied for the CPI All Groups, Index Numbers (a) – Perth for the period
December 2000 to September 2002 giving the percentage of 5.43%.

ABORIGINAL MEDICAL SERVICE EMPLOYEES AWARD
Key Minimum Classification - Health Worker Grade 1 - Level 2
Clause 6 - Hours of Duty, Overtime and On Call
103.6%
2001
2002
(4)(b)
2.91
3.015342

Rounding Use
3

Clause 18 - Laundry and Uniforms
September 2002 Quarter 157.3
December 2000 Quarter 154.5
(CPI Clothing Services and Shoe Repair - Perth)
157.3/154.5 x 100 - 100 = 1.81%
192.30%
101.81%
2001
2002
-1
3.65
3.71983197
-2
1.92
1.9578063

Rounding Used
3.7
1.95

Clause 23 - District Allowance
September Quarter 2002 135.8
December Quarter 2000 128.8
(CPI - All Groups, Index
Numbers(a)
135.8/128.8 x 100 - 100 = 5.43%

COL. A
107.15%

COL. B
105.43%

COL A

COL. B

83 W.A.I.G.
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Column II
Standard
Rate

2001
Column II
Standard
Rate

$ per week

$ per week

6

56.15

60.16

63.43

Nil

Nil

5

45.90

49.18

51.85

Fitzroy
Crossing
Halls Creek
Turner River
Camp
Nullagine
Liveringa
(Camballin)
Marble Bar
Wittenoom
Karratha
Port Hedland

61.75

66.17

69.76

57.50

61.61

64.96

54.15
50.25

58.02
53.84

61.17
56.77

62.30

66.75

70.38

21.75

23.31

24.57

23.10

24.75

26.10

3.45
13.8

3.70
14.79

3.90
15.59

Column I
District

2002
Column III
Exceptions to
Standard Rate
Town or
Place

4

23.10

24.75

26.10

Warburton
Mission
Carnarvon

3

14.60

15.64

16.49

Meekatharra
Mount
Magnet
Wiluna
Laverton
Leonora
Cue

2

10.35

11.09

11.69

Kalgoorlie
Boulder
Ravensthorpe
Norseman
Salmon Gums
Marvel Loch
Esperance

1

Nil

Nil

Nil

Clause 24 – Outpost – Availability Allowance

-1

56.10
42.00
28.00
28.00

Clause 24A - Bilingual Allowance

(a)
(b)
Clause 26 – Wages

(18)(a)
(18)(b)
18(c)

2001
Column III
Exceptions
to Standard
Rate
Town or
Place
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102.60%
2001
20.01
$15.95
$23.85
$31.75

Column IV
Rate

2001
Column IV
Rate

$ per week

$ per week

2002

Nil

COLUMN A
144.80%
2001

COLUMN B
103.6%
2002

Rounding Use

81.23
60.82
40.54
40.54

84.1571808
63.005376
42.003584
42.003584

84.15
63
42
42

COLUMN A
102.60%
2001

COLUMN B
103.6%
2002

$1.164.61
$2,330.46

$1,206.54
$2,414.35

103.6%
2002
$16.53
$24.71
$32.90

COLUMN C
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2003 WAIRC 07561
AERATED WATER AND CORDIAL MANUFACTURING INDUSTRY AWARD 1975
NO. 10 OF 1975
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COCA-COLA BOTTLERS (PERTH) PTY LTD AND OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 998 OF 2002
CITATION NO.
2003 WAIRC 07561
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Aerated Water and Cordial Manufacturing Industry Award 1975 be varied in accordance with the
following schedule and that such variations shall have effect from the first pay period commencing on or after the
28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
1.

2.

SCHEDULE
Clause 9. – Overtime: Delete subclause (4) of this clause and insert the following in lieu thereof—
(4)
An employee required to work overtime for more than two hours without being notified on the previous day or
earlier that he will be so required to work shall be supplied with a meal by the employer or be paid $7.80 for a
meal.
If the amount of overtime required to be worked necessitates a second or subsequent meal the employer shall,
unless he has notified the employees concerned on the previous day or earlier that such second or subsequent
meal will also be required, provide such meals or pay an amount of $5.45 for each such second or subsequent
meal.
No such payments need to be made to employees living in the same locality as their workshop who can
reasonably return home for such meals.
If an employee in consequence of receiving such notice has provided himself with a meal or meals and is not
required to work overtime, or is required to work less overtime than notified, he shall be paid amounts as
prescribed in respect of the meals not then required.
Clause 10. – Wages: Delete subclause (1)(b) of this clause and insert the following in lieu thereof—
410.00
106.00
516.00
(b)
Production Employee - Grade 2
Shall mean an employee classified as such who is engaged
on work in connection with or incidental to the production
and distribution operations of the employer and who in
addition to the duties of a Production Employee - Grade
1 may be required to regularly carry out the specific duties
listed hereunder
Specific Duties - Grade 2
Syrup and/or cordial makers mixing recipes or
formulae who are not solely responsible for
ensuring adherence to quality standards of
batches.
Operators of Filling machines
of
labelling,
palletising
or
Operators
depalletising, case packing or unpacking, carton
or multi packing machines.
Employees engaged on routine line testing
Employees engaged on routine line testing.
Forklift Driver
Truck Driver
Provided that drivers who are required to collect
money during any week or portion of a week as part of
their duties and account for it shall be paid $4.25 for
such a week in addition to the rate of wage prescribed
above.

83 W.A.I.G.
3.

4.
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Clause 10. – Wages: Delete subclause (2)(c) and insert the following in lieu thereof—
(c)
Driver of motor vehicle
387.70
106.00
Provided that drivers who are required to collect money
during any week or portion of a week as part of their duties
and account for it shall be paid $3.95 for such week in
addition to the rate of wage prescribed above

473

493.70

Clause 10. – Wages: Delete subclause (4)(a), (b) & (c) of this clause and insert the following in lieu thereof—
(4)
Leading Hands—
In addition to the appropriate rate prescribed in this clause a leading hand shall be paid—
$ Per Week
(a)
If placed in charge of not less than 3 and not more than 10 other employees
20.60
(b)

If placed in charge of more than 10 and not more than 20 other employees

31.70

(c)

If placed in charge of more than 20 other employees

42.10

5.
(1)

Clause 34. – Superannuation: Delete subclause (1)(a) of the clause and insert the following in lieu thereof—
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
(i)
Westscheme; or
(ii)
an exempted Fund allowed by subclause (4) of this clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Production Employee Level 2.
2.
The Work Related Allowances – the percentage increase in—
•
Clause 10 – Wages
is 3.6% derived from $18 divided by $498.00 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
3.
For Expense Related Allowances—
•
Clause 9 – Overtime has been varied for the CPI for the period March 2001 to September 2002 giving the
percentage of 5.30%.
•
Clause 28 – Vehicle Allowance
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
4.
Clause 34 – Superannuation has been amended in accordance with Principle 2(i).
AERATED WATER & CORDIAL MANUFACTURING AWARD NO. 10 OF 1975
Key Minimum Classification - Production Employee Level 2
Clause 10 - Wages
COLUMN A
102.68%

2001

COLUMN B
103.60%
Rounding
Used

COLUMN C

2002

Rounding Used

-1
(b)
(c)

$
$

4.11
3.80

4.10
3.80

4.2476
3.9368

4.25
3.95

$
$
$

19.87
30.60
40.66

19.85
30.6
40.65

20.5646
31.7016
42.1134

20.60
31.70
42.10

-4
(a)
(b)
(c)

The 2000 formula equals $15.00 divided by $470.00 equals 3.1%
The 2001 formula equals $13.00 divided by $485 equals 2.68%
The 2002 formula equals $18.00 divided by $498 equals 3.6%
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Clause 9 – Overtime
-4

COLUMN A
110.24%
2001
7.38608
5.18128

Rounding Used
7.4
5.2

83 W.A.I.G.

COLUMN B
105.30%

COLUMN C

2002
7.7922
5.4756

Rounding Used
7.80
5.45

____________________

2003 WAIRC 07577
AGED AND DISABLED PERSONS HOSTELS AWARD, 1987
NO. A 6 OF 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ANGLICAN HOMES FOR THE AGED (INCORPORATED) & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 997 OF 2002
CITATION NO.
2003 WAIRC 07577
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Aged & Disabled Persons Hostels Award 1987 be varied in accordance with the following schedule and
that such variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 10. – Overtime: Delete subclause (4) of this clause and insert the following in lieu thereof—
(4)

2.

Clause 18. – Wages: Delete subclause (3) of this clause and insert the following in lieu thereof—
(3)

3.

Where an employee is required to work overtime and such overtime is worked for a period of at least two hours
in excess of the required daily hours of work, the employee shall be provided with a meal free of cost, or shall
be paid the sum of $7.35 as meal money.
The ordinary wages of any employee other than a supervisor or assistant supervisor placed in charge of three or
more employees shall be increased by $17.40 per week.

Clause 20. – Uniforms and Laundering: Delete subclause (4) of this clause and insert the following in
thereof—
(4)

lieu

Each employee shall be entitled to all reasonable laundry work at the expense of the employer, but where the
employer elects not to launder the uniforms, the employee shall be paid an allowance of $1.27 per week.

4.

Clause 27. – Call Allowance: Delete subclause (1)(b) of this clause and insert the following in lieu thereof—

5.

Clause 33. – Fares and Motor Vehicle Allowances: Delete subclause (2)(c) of this clause and insert the following in
lieu thereof—

(b)

(c)

paid an on call allowance at the rate of $5.80 for each hour spent on call.

A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.

83 W.A.I.G.
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Rates of hire for use of employee’s own vehicle on employer’s business:
Schedule 1 - Motor Vehicle Allowances
Engine Displacement (in cubic centimetres)
Over 2600cc
Over 1600cc - &
1600cc Under
2600cc
Rate per kilometre (Cents)

Area Details

Metropolitan Area

71.6

62.1

55.1

South West Land Division

73.6

63.9

56.8

North of 23.5o South Latitude

80.7

70.4

62.7

Rest of the State

76.0

66.0

58.6

Schedule 2 - Motor Cycle Allowances
Distance travelled during a year on Official Business

Rate per Kilometre
(Cents)

All areas of the State
Motor vehicles with rotary engines are to be included in the 1600 – 2600cc

24.7

And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Qualified Cook.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 18. – Wages
•
Clause 27. – Call Allowance
is 3.26% derived from $18 divided by $550.90 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 10. - Overtime has been varied for the CPI Take Away Food – Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
•
Clause 20. - Uniforms and Laundry has been varied for the CPI Clothing Services and Shoe Repair – Perth for
the period June 2001 to September 2002 giving the percentage 1.61%.
4.
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.
Column B identifies the new actual rate having applied the increase. Column C the new rate identified in Column B
rounded where appropriate.
EXPENSE RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – QUALIFIED COOK
Clause
Clause 18. – Wages

(3)

Clause 27 – Call Allowance

A

B

C

16.84

$17.39

$17.40

$5.60

$5.78

$5.80

A

B

C

$7.00

$7.37

$7.35

CPI Take Away Food – Perth
Clause
Clause 10. – Overtime
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CPI Clothing Services and Shoe Repair - Perth
Clause
Clause 20. – Laundry

A

B

$1.25

$1.27

C

____________________
2003 WAIRC 07634
AMBULANCE SERVICE COMMUNICATION CENTRE EMPLOYEES’ AWARD 1991
NO. A 4 OF 1991
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ST JOHN AMBULANCE AUSTRALIA, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY 28 JANUARY 2003
FILE NO.
APPLICATION 995 OF 2002
CITATION NO.
2003 WAIRC 07634
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
No Appearance
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Ambulance Service Communication Centre Employees’ Award 1991 be varied in accordance with the
following schedule and that such variations shall have effect from the first pay period commencing on or after the
28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 8. – Overtime: Delete subclause (3)(a) & (b) of this clause and insert the following in lieu thereof—
(3)
(a)
Subject to the provisions of this clause an Officer who is required to continue working after the usual
ceasing time for more than one hour shall be supplied with a meal by his employer or be paid
$8.30 for a meal.
(b)
Where the amount of overtime worked necessitates more than one meal, the employer shall supply
such additional meal or pay to the Officer $8.30 for each such additional meal. The Officer shall be
entitled to the additional meal or meal allowance after each four hours.
And further with the consent of the parties, the Commission records the following basis for variations—
1.
For Expense Related Allowances—
•
Clause 8. - Overtime has been varied for the CPI Take Away Food for the period March 2001 to September
2002 giving the percentage of 5.30%.

1.

____________________
2003 WAIRC 07635
AMBULANCE SERVICE EMPLOYEES’ AWARD, 1969
NO. 50 OF 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ST JOHN AMBULANCE AUSTRALIA, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 996 OF 2002
CITATION NO.
2003 WAIRC 07635
_________________________________________________________________________________________________________
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Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
No Appearance
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Ambulance Service Employees’ Award 1969 be varied in accordance with the following schedule and
that such variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

SCHEDULE
Clause 8. – Overtime: Delete subclause (3)(a) & (b) of this clause and insert the following in lieu thereof—
(3)
(a)
Subject to the provisions of this clause an Officer who is required to continue working a after the
usual ceasing time for more than one hour shall be supplied with a meal by his employer or be paid
$8.35 for a meal.
(b)
Where the amount of overtime worked necessitates more than one meal, the employer shall supply
such additional meal or pay to the Officer $8.35 for each such additional meal. The Officer shall be
entitled to the additional meal or meal allowance after each four hours.
Clause 15. – Location allowance: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
In addition to any other allowance prescribed in this Award, an Officer working in any of the undermentioned
towns shall be paid the allowances specified—

Albany
Bunbury
Collie
Geraldton
Kalgoorlie
Kambalda
Mandurah
Norseman
Port Hedland
3.

Weekly Zone
Allowance
$
4.18
4.18
4.18
7.39
6.31
6.31
1.83
6.31
41.93

Weekly Country
Allowance
$
16.77
16.77
16.77
33.56
21.02
21.02
7.29
21.02
92.31

Weekly Total
$
20.95
20.95
20.95
40.95
27.33
27.33
9.11
27.33
134.24

Clause 28. – Country Conditions: Delete subclause (5) of this clause and insert the following in lieu thereof—
(5)
Where the employer requires an Officer to attend an area or town other than that sub-centre to which the Officer
is stationed (for the purpose of training or any other work related matter), the employer shall pay the Officer
an allowance of $102.85 for each night the Officer is away from home.
4.
Clause 28. – Country Conditions: Delete subclause (7)(a) & (c) of this clause and insert the following in lieu
thereof—
(7)
(a)
The Officer shall, in addition to any other allowances or benefits prescribed under this Award, be
entitled to an allowance of $266.75 per week and will be accommodated in a hotel/motel, or such
other accommodations as agreed, and the employer will be responsible for the payment of bed and
breakfast.
(c)
Where an Officer so chooses to find accommodation, the employer shall pay such Officer $453.35 per
week in addition to that amount prescribed in paragraph (a) of this subclause. The Officer shall then
be responsible for finding and funding his/her own accommodation, and any other expenses incurred
whilst on country relief duties.
5.
Clause 28. – Country Conditions: Delete subclause (8)(f) of this clause and insert the following in lieu thereof—
(8)
(f)
The maximum amount of rent that any Officer posted to a country sub-centre shall pay for the
accommodation referred to in paragraph (e) of this subclause shall be $43.80 per week.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
For Expense Related Allowances—
•
Clause 8 – Overtime has been varied for the CPI for the period September 2001 to September 2002 giving the
percentage of 3%.
•
Clause 15 – Location Allowance has been varied for the CPI for the period September 2001 to September
2002 giving the percentage of 3.2%.
•
Clause 17 – Travelling Expenses has been varied for the CPI for the period June 2001 to September 2002 giving
the percentage of 2.2%.
•
Clause 28 – Country Conditions has been varied for the CPI for the period June 2001 to September 2002 giving
the percentage of 3.34%.
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EXPLANATION
Clause 8 – Overtime
September Quarter 2002 150.8
September Quarter 2000 141.6
(CPI Meals out and take away foods – Perth)
Clause 15 – Location Allowance
September Quarter 2002 135.8
September Quarter 2001 131.5
(CPI – All Groups, Index Numbers- Perth)
Clause 17 – Travelling Expenses
September Quarter 2002 134.63
June Quarter 2001 134.63
(CPI Transportation Private Motoring – Perth)
Clause 28 – Country Conditions
September Quarter 2002 135.8
June Quarter 2001 131.4
(CPI – All Groups, Index Numbers – Perth)
AMBULANCE SERVICE EMPLOYEES
AWARD 1969
COLUMN A
Clause 8 - Overtime

103.30%

(3)(a)
(3)(b)

Rounding Use

Commission’s
Order

2002

Rounding Use

8.0574
8.0574

8.05
8.05

8.1
8.1

8.343
8.343

8.35
8.35

September Quarter 2002 150.8
September Quarter 2001 146.3
150.8 divided by 146.3 times 100 take 100 = 3%
(From CPI Meals out and take away foods - Perth)

COLUMN A

-1
ALBANY
BUNBURY
COLLIE
GERALDTON
KALGOORLIE
KAMBALDA
MANDURAH
NORSEMAN
PORT
HEDLAND

ALBANY
BUNBURY

Weekly Zone
Allowance
$
3.82
3.82
3.82
5.76
5.76
5.76
1.67
5.76
38.34

Weekly
Country
Allowance
$
15.34
15.34

COLUMN C

2001

September Quarter 2001 146.3
September Quarter 2000 141.6
146.3 divided by 141.6 times 100 take 100 = 3.3%
(From CPI Meals out and take away foods - Perth)

Clause 15 - Location Allowance

COLUMN B
103.00%

102.30%

COLUMN B
103.20%

2001

Commission’s
Order

2002

4.05
4.05
4.05
7.16
6.11
6.11
1.77
6.11

4.05
4.05
4.05
7.16
6.11
6.11
1.77
6.11

4.18
4.18
4.18
7.39
6.31
6.31
1.83
6.31

40.64

40.63

41.93

2001

Commission’s
Order

2002

16.26
16.26

16.25
16.25

16.77
16.77
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COLLIE
GERALDTON
KALGOORLIE
KAMBALDA
MANDURAH
NORSEMAN
PORT
HEDLAND

ALBANY
BUNBURY
COLLIE
GERALDTON
KALGOORLIE
KAMBALDA
MANDURAH
NORSEMAN
PORT
HEDLAND

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Weekly
Country
Allowance
15.34
30.68
19.18
19.18
6.66
19.18

2001
16.26
32.52
20.33
20.33
7.06
20.33

Commission’s
Order
16.25
32.52
20.37
20.37
7.06
20.37

2002
16.77
33.56
21.02
21.02
7.29
21.02

84.39

89.45

89.45

92.31

Weekly Total
$
19.17
19.17
19.17
36.43
24.94
24.94
8.33
24.94

2001

Commission’s
Order

2002

20.32
20.32
20.32
38.61
26.43
26.43
8.83
26.43

20.30
20.30
20.30
39.68
26.48
26.48
8.83
26.48

20.95
20.95
20.95
40.95
27.33
27.33
9.11
27.33

122.73

130.09

130.08

134.24

September Quarter 2001 131.5
September Quarter 2000 128.6
131.5 divided by 128.6 times 100 - 100 = 2.3%
(From CPI - All Groups, Index Numbers (a)- Perth)
COLUMN A
Clause 17 - Travelling Expenses
102.20%

(1)(a
)
(2(a)
(3)(b
)

September Quarter 2002 135.8
September Quarter 2001 131.5
135.8 divided by 131.5 times 100 - 100 = 3.2%
(From CPI - All Groups, Index Numbers (a)- Perth)
COLUMN B

COLUMN C

102.20%

2001

Commission’s
Order

2002

Rounding Use

0.42
0.36

0.42
0.37

0.42924
0.37814

0.43
0.38

0.36

0.37

0.37814

0.38

COLUMN B
103.40%

COLUMN C

2002
102.883

Rounding Use
102.85

June Quarter 2001 - 134.63
June Quarter 2000 - 131.7
143.63 divided by 131.7 times 100 - 100 = 2.2%
(CPI Transportation Private Motoring – Perth)
September Quarter 2002 - 137.6
June Quarter 2001 - 134.63
137.6 divided by 134.63 times 100 - 100 = 2.2%
(CPI Transportation Private Motoring - Perth)
COLUMN A
107.80%
Clause 28 - Country Conditions

5

2001
99.38

Commission’s
Order
99.5
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480

(7)(a)
(c)
8
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257.70
437.96
42.31

COLUMN A
258
438.47
42.36

COLUMN B
266.772
453.378
43.80024
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COLUMN C
266.75
453.35
43.80

June Quarter 2001 131.4
December Quarter 1999 122.7
CPI All Groups for Perth
131.4/122.7 x 100 - 100 = 7.8%
September Quarter 2002 135.8
June Quarter 2001 131.4
135.8 divided by 131.4 times 100 - 100 = 3.34%
(CPI All Groups, Index Numbers - Perth)
____________________
2003 WAIRC 07570
ANIMAL WELFARE INDUSTRY AWARD
No. 8 of 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
MR PS ADAMS & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 994 OF 2002
CITATION NO.
2003 WAIRC 07570
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Animal Welfare Industry Award be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
1.
(1)

2.

SCHEDULE
Clause 9. – Meal Money: Delete subclause (1) of this clause and insert the following in lieu thereof—
Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours,
shall be supplied with a meal by the employer or be paid $7.25 for a meal and, if owing to the amount of overtime
worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid
$4.95 for each meal so required.
Clause 17. – Travelling and Expenses: Delete subclause (2)(c) of this clause and insert the following in lieu
thereof—
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
Rates of hire for use of employee’s own vehicle on employer’s business—
Schedule 1 - Motor Vehicle Allowance
Area Details
Engine Displacement (in cubic centimetres)
Over 2600cc
Over 1600cc - &
1600cc
2600cc
Under
Rate per kilometre (Cents)
Metropolitan Area
71.6
62.3
55.1
South West Land Division
73.6
63.9
56.8
North of 23.5o South Latitude
80.7
70.4
62.7
Rest of the State
76.0
66.0
58.6
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Schedule 2 - Motor Cycle Allowance
Distance travelled during a year on Official Business
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Rate per Kilometre
(Cents)
24.7

All areas of the State
Motor Vehicles with rotary engines are to be included in the 1600-2600cc
3.
Clause 19. – Rates of Pay: Delete subclauses (7) and (8) of this clause and insert the following in lieu thereof—
(7)
An employee placed in charge of three or more other employees shall be paid an amount of $21.20 per week in
addition to his/her ordinary rate of pay.
(8)
Where an employee is required to carry out the ordinary hours of duty per day in more than one shift an
allowance of $1.92 per day shall be paid.
4.
Clause 20. – Protective Clothing and Uniforms: Delete subclauses (5) and (6) of this clause and insert the following
in lieu thereof—
(5)
In lieu of the provision of uniforms the employer may pay an allowance of $3.80 per week.
(6)
Each employee shall be entitled to all reasonable laundry work at the expense of the employer but where the
employer elects not to launder the uniforms, the employee shall be paid an allowance of $1.04 per week.
5.
Clause 29. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(1)
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the
following Approved Superannuation Funds—
(i)
Westscheme; or
(ii)
An exempted Fund allowed by subclause (4) of this clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Veterinary Nurse.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 19 – Rates of Pay
•
Clause 20 – Protective Clothing Uniforms
is 4% derived from $18 divided by $447.40 as prescribed by Principle 5. Adjustment of Allowances and Service Increments of
the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
3.
For Expense Related Allowances—
•
Clause 9 – Meal Money has been varied for the CPI Take Away Foods - Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
•
Clause 17 – Travel Time and Expenses
The application to amend the Travel Time and Expenses in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
4.
Clause 29 – Superannuation has been amended in accordance with Principle 2(i).
ANIMAL WELFARE INDUSTRY AWARD
Key Minimum Classification - Veterinary Nurse
COLUMN A
COLUMN B COLUMN C
103%
104%
Rounding
2001
Use
2002
Rounding Use
WAIRC
Order

Clause 19 - Rates of Pay
(7)
(8)

20.34
1.85

Clause 20 - Protective Clothing and Uniforms
(5)
3.66
-6
0.98
The 2000 formula equals $15 divided by $419.40 equals 3.5%.
The 2001 formula equals $13 divided by $434.40 equals 3%
The 2002 formula equals $18 divided by $447.40 equals 4%

20.35
1.90
3.65
1.00

1.85

21.164
1.92
3.80
1.04

21.20
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Clause 9. - Meal Money

COLUMN A
110.27%
2001
$ 6.89
$ 4.69

(1)

Rounding Use
6.9
4.7

COLUMN B
105.30%
2002
7.2657
4.9491
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COLUMN C
Rounding Use
7.25
4.95

Clause 28 - Vehicle Allowance
Schedule 1 - Motor Vehicle Allowance
(2)(c)

Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
COLUMN B
COLUMN A
105.76%
Over 2600cc
2000
2002
Metropolitan Area
67.7
71.6
South West Land Division
69.6
73.6
North of 23.5 South Latitude
76.3
80.7
Rest of State
71.9
76.0

(2)(c)

Area and Details
Rates per kilometre (Cents)

Schedule 1 - Motor Vehicle Allowance
Engine Displacement (in cubic centimetres)

Over 1600cc- &
2600cc
Metropolitan Area
South West Land Division
North of 23.5 South Latitude
Rest of State

COLUMN A
105.76%

COLUMN B

2000

2002

58.9
60.4
66.6
62.4

62.3
63.9
70.4
66.0

Schedule 1 - Motor Vehicle Allowance
(2)(c)

Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
COLUMN A
COLUMN B
1600cc Under
2000
2002

Metropolitan Area
52.1
55.1
South West Land Division
53.7
56.8
North of 23.5 South Latitude
59.3
62.7
Rest of State
55.4
58.6
Note: Metropolitan Area 58.9 Commission’s final order not 58.7 as per Union’s calculations
Schedule 2 - Motor Cycle Allowance
COLUMN A COLUMN B
Distance Travelled During a Year on
Official Business
Rate c km
2000
2002
Rate per kilometre
21.9
23.4
24.7
____________________
2003 WAIRC 07815
AWU GOLD (MINING AND PROCESSING) AWARD 1993
No. A 1 of 1992
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
KALGOORLIE CONSOLIDATED GOLD MINES PTY LTD & OTHERS, RESPONDENTS
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 28 FEBRUARY 2003
FILE NO/S.
APPLICATION 899A OF 2002
CITATION NO.
2003 WAIRC 07815
_________________________________________________________________________________________________________
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Result
Variation of an award
Representation
Applicant
Mr C Young
Respondent
Mr R Gifford as agent and Mr K Dwyer as agent
_________________________________________________________________________________________________________
Order
HAVING heard Mr C Young on behalf of the applicant and Mr R Gifford and Mr K Dwyer as agents on behalf of the respondents,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby—
(1)
ORDERS that the AWU Gold (Mining and Processing) Award 1993, No. A1 of 1992 be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after 31 January 2003.
(2)
RECORDS by consent of the parties, the following—
(a)
The allowances at Clause 7. – Shift Work; Clause 16. - Wages; Clause 17. - Allowances of the award have been
adjusted by consent for Arbitrated Safety Net Increases totalling $98.00 arising from the 1995-2002 State Wage
Case decisions. The key classification award rate used was that for a “Mining Open Cut - Mining Employee
Grade 3” prior to the awarding of 1995 Arbitrated Safety Net Increase - $370.30.
(b)
Meal allowances at Clause 9. – Rest Breaks and Recall to Work - All Employees of the award have been adjusted
by consent for movements in CPI from the quarter ending June 1995 up to and including the quarter ending June
2002. The index used was CPI : Food : Meals out and Take-away Foods.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
_________

1.

SCHEDULE
Clause 2. - Arrangement: Delete this Clause and insert in lieu thereof the following:

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.

2. - ARRANGEMENT
Title
Arrangement
Term and Application
Area and Scope
Contract of Employment
Hours
Shift Work
Overtime
Rest Breaks and Recall to Work - All Employees
Saturday Work
Sunday and Holiday Work
Public Holidays
Leisure Days
Special Provisions for Cycle Working
Definitions
Wage Rates
Allowances
Employee Relieving in a Higher Capacity
Payment of Wages
Piece Work
Annual Leave
Sick Leave
Accident Pay
Re-Employment after an Accident
Inclement Weather
Bereavement Leave
Jury Service
Protective Clothing
First Aid
Representative Interviewing Employees
Time and Wages Record
Inspections
Recognised Crib Place
Long Service Leave
Redundancy
Maternity Leave
Structural Efficiency
Enterprise Flexibility
Consultation in the Workplace
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40.
41.
42.
43.

2.
(1)

(2)

(3)

(4)
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Disputes Procedure
Parties Bound To This Award
Supersession
Liberty to Apply
Appendix 1 – Make Up of Total Wage
Appendix 2 - Resolution of Disputes Requirements
Appendix 3 - S.49B - Inspection Of Records Requirements
Clause 5. – Contract of Employment: Delete this Clause and insert in lieu thereof the following—
5. - CONTRACT OF EMPLOYMENT
Employment under this award may occur on the following basis—
(a)
(i)
A casual employee is one who is engaged and paid as such.
(ii)
A casual employee is to be informed, in writing, that he or she is employed on a casual basis before
he or she is engaged.
(iii)
A casual employee shall not be entitled to the benefit of Clause 12. - Public Holidays, Clause 13. Leisure Days, Clause 21. - Annual Leave, Clause 22. - Sick Leave and Clause 27. - Jury Service.
(iv)
A casual employee shall be paid 20 per cent in addition to the rate prescribed by this Award for work
performed.
(b)
Part time: part time employees are engaged as such and work less than an average of 8 hours per day or less
than 5 consecutive days per week. Part time employees shall be paid per hour one fortieth of the weekly wage
prescribed by the award. Entitlements to authorised leave of absence arising under this award shall be on the
same proportion as the hours per week represent as a percentage of the average normal hours worked in a
week by the part time employee.
(c)
Full time: full time employees are employees engaged as such who work 40 ordinary hours per week.
(d)
Temporary: temporary employees may work on a full time or part time basis for a limited or specified period
of employment. Such employees are to be informed in writing prior to their engagement. The initial period of
employment may be extended by agreement between the employer and the employee. If, due to circumstances
beyond the control of the employer, it becomes necessary to shorten the period of employment, the employer
shall be entitled to do so by giving the notice in accordance with subclause (4) of this clause.
(e)
Probationary employee: an employee may be engaged on a probationary basis provided the employee is
advised in writing on engagement that employment is on a probationary basis for a defined period, not in
excess of three months.
(a)
The contract of service for employees covered by this award shall be by the day, where expressly agreed
between the employer and employee on commencement of employment.
(b)
In the absence of such agreement, the contract of service shall be weekly.
(c)
Notwithstanding the provisions of subclause (b) hereof the employment contract can be in excess of one
week.
It is a condition of employment that the employee perform such work as an employer requires from time to time on the
days and during the hours usually worked by the employee and subject to the following conditions—
(a)
The employee shall perform such work within the employee’s skill, competence and training according to
classification structure and the roster as the employer may require.
(b)
The employee shall work such overtime as required by the employer in addition to the rostered hours of duty.
(c)
The employee shall use such safety and protective clothing and equipment provided by the employer for
specific circumstances as directed by the employer.
(d)
An employee not relieved as scheduled at the end of a shift shall continue to work until relieved or otherwise
authorised by the employer to finish work provided that the employee will not be required to work
unreasonable overtime.
(e)
Employees shall perform work to the level of their competence in accordance with the classification
definitions, assist in the training or supervision of other employees as required by an employer, perform the
task of any lower grouping, and be ready and willing to participate in training programmes applicable to
operations of an employer.
Termination of Employment
(a)
Full time and Part time employees
(i)
Should an employer wish to terminate a full time or part time employee, the following period of notice
shall be provided—
Not more than 1 year
More than 1 year but not more than 3 years
More than 3 years but not more than 5 years
More than 5 years
(ii)
(iii)
(iv)
(v)

Period of Notice
1 week
2 weeks
3 weeks
4 weeks

Employees over 45 years of age with 2 or more years’ continuous service at the time of termination,
shall receive an additional week’s notice.
Where the relevant notice is not provided, the employee shall be entitled to payment in lieu. Provided
that employment may be terminated by part of the period of notice and part payment in lieu.
Payment in lieu of notice shall be calculated using the employee’s weekly ordinary time earnings.
The period of notice in this clause shall not apply in the case of dismissal for serious misconduct, that
is, misconduct of a kind such that it would be unreasonable to require the employer to continue the
employment during the notice period.
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Notice of termination by employee. Except in the first three months of service, one week’s notice
shall be necessary for an employee to terminate his or her engagement or the forfeiture or payment of
one week’s pay by the employee to the employer in lieu of notice.
(vii)
Probation. Notwithstanding plactum (i) of paragraph (a) of subclause 4 above, should an employer
wish to terminate an employee still on probation, one day’s notice shall be given by either party, or
one day’s pay in lieu shall be paid or forfeited.
(b)
Casual Employees: the employment of a casual employee may be terminated by one hour’s notice given by
either party.
(5)
The employer shall provide a safe working environment, and all employees and parties to the award shall observe at all
times regulations and rules in order to achieve an orderly and safe working environment.
(6)
An employer may dismiss an employee without notice for serious misconduct and in such cases, wages shall be paid up
to the time of dismissal only.
(7)
An employee who, without prior notification to and the prior or subsequent approval of an employer, is absent from
work for one week shall be deemed to have abandoned the employment contract.
For the purpose of this subclause “one week” shall mean an unauthorised absence from work of seven consecutive days
or five consecutive rostered shifts, whichever occurs first.
In the case of employees on a daily contract of service an employee absent from work for two consecutive days without
prior or subsequent approval of the employer shall be deemed to have abandoned the employment contract, and the
contract of employment shall be deemed to have been terminated for neglect of duty from the start of the unauthorised
absence.
Where an employee has terminated in accordance with the provisions of this subclause, wages shall be paid up to and
including the last day of work performed by the employee.
(8)
Except as provided in the leave related clauses of this award which authorise an employee to be absent from work with
pay, an employee not attending for duty will not be paid for the time of absence.
(9)
The employer may deduct payment for any day an employee can not be usefully employed arising out of any cessation
of operations, either wholly or partially due to industrial disputes, including any strike, bans or limitations, or arising out
of any cause which is beyond the control of the employer.
(10)
Provided that an employee has not been notified on the preceding rostered work period or day, and the employee reports
for duty, the employee shall be paid for a full shift except where,
(a)
The employee has been dismissed in accordance with the award;
(b)
Circumstances arise which are beyond the control of the employer.
3.
Clause 7. - Shift Work: Delete subclause (2) of this Clause and insert in lieu thereof the following—
(2)
A shift employee, in addition to that employee’s ordinary rate of pay, shall be paid an additional flat payment of
$10.10 per rostered afternoon or night shift.
4.
Clause 9. - Rest Breaks and Recall to Work - All Employees: Delete subclause (4) of this Clause and insert in lieu
thereof the following—
(4)
An employee who without notification on the prior day or shift is required to work overtime shall be supplied with a meal
(or $8.60 in lieu) when that employee works more than one hour beyond the rostered ordinary hours of the day or shift.
5.
Clause 16. - Wage Rates: Delete this Clause and insert in lieu thereof the following:
16. - WAGE RATES
Classification and wage per week.
(1) Underground
Group 1
Trucker
Toolcarrier
Salvage Man
Pass Runner
Group 2
Pipe Sampler
Sampler
Popper Machineman
Diamond Drillers Assistant
Air Hoist Operator
Ventilation Man
Pump Attendant (as distinct from Pumpman)
Hydraulic Fill Operator
Group 3
Platelayer
Train Crew
Mechanical Loader Operator
Scraper Hauler Operator
Braceman

Total Weekly Minimum Rate
(includes Industry Allowance)
$

488.60

502.40

507.60
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Total Weekly Minimum Rate
(includes Industry Allowance)

Underground
Group 4
Scaler
Pumpman (engaged dewatering a mine)
Group 5
Rock Drill Man in other places
Rock Bolter
Powder Monkey
Percussion Drill Operator
Sanitary Man
Crusher Operator
Group 6
Rock Drill Man in Rises
Rock Drill Man in Winzes
Raise Drill Operator
In-The-Hole-Hammer Operator
Diamond Driller up to 15kw
Timberman
Group 7
Rock Drill Man in Shaft
Timberman in Shaft
Diamond Driller over 15kw
Group 8
Diesel Truck and Loader Operator
Diesel Personnel Carrier Operator
Group 9
Hydraulic Jumbo Drill Operator
(2)

(a)

512.40

520.40

529.20

537.50

545.60
558.30

Mining - Open Cut
Total Weekly Minimum Rate
(includes Industry Allowance)
$

Mine Employee - Grade 1
Labourer
Spotter
Sampler

489.50

Mine Employee - Grade 2
Blast Crew
Trainee - Mobile Plant Operator
Serviceman
Production
Driller

511.90

Mine Employee - Grade 3
Trained - Mobile Plant Operator
Serviceman
Production
Driller

554.10

Mine Employee - Grade 4
Shot Firer
Skilled - Mobile Plant Operator
Serviceman
Production
Driller

563.70

Mine Employee - Grade 5
Multiskilled

577.20

83 W.A.I.G.
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Ore Processing

Process Operator - Grade 1
Process Operator - Grade 2
Process Operator - Grade 3
Process Operator - Grade 4
Process Operator - Grade 5
Laboratory
Laboratory Employee - Grade 1
Laboratory Employee - Grade 2
Laboratory Employee - Grade 3
Laboratory Employee - Grade 4
Laboratory Employee - Grade 5
(c)

MSE - Grade 1
MSE - Grade 2
MSE - Grade 3
(3)

(4)

(6)

Total Weekly Minimum Rate
(includes Industry Allowance)
$
481.80
498.80
515.30
531.10
563.70

481.80
498.80
515.30
531.10
563.70

Mine Services Employees (MSE)
Total Weekly
Minimum Rate
$
489.50
506.10
522.30

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
Leading Hands
In addition to the highest relevant wage rates for his or her classification an employee appointed as a leading hand shall be
paid per week, the following—
(a)
In charge of not less than three and not more than ten other employees
$18.10
(b)

(5)
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In charge of more than ten and not more than twenty other employees

$27.30

(c)
In charge of more than twenty employees
$35.40
Wage rates under this award may be adjusted in accordance with applicable decisions of the Western Australian Industrial
Relations Commission.
Minimum Adult Award Wage
Notwithstanding the terms of this subclause no adult employee shall be paid less than the Minimum Adult Award Wage
unless otherwise provided in this clause.
(a)
The Minimum Adult Award Wage for full time adult employees is $431.40 per week payable from the
beginning of the first pay period on or after 1st August 2002.
(b)
The Minimum Adult Award Wage of $431.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(c)
Unless otherwise provided in this subclause, adults employed as casual or part time employees shall not be paid
less than pro rata the Minimum Adult Award Wage according to the hours worked.
(d)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $431.40 per week.
(e)
(i)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships,
or Jobskills traineeships or to other categories of employees who by prescription are paid less than the
minimum award rate.
(ii)
Liberty to apply is reserved in relation to employees excluded under (i) above and any special
categories of employees not included here or otherwise in relation to the application of the Minimum
Adult Award Wage.
(f)
Subject to this subclause the Minimum Adult Award Wage shall —
(i)
apply to all work in ordinary hours.
(ii)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(g)
Nothing in this subclause shall operate to reduce the rate of pay fixed by the award for an adult apprentice in
force on 13 November 1987.
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6.
(1)

(2)
(3)
(4)

(5)

(6)

7.
(1)
(2)
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Notwithstanding the foregoing, where in this award an additional rate is prescribed for any work as a percentage, fraction
or multiple of the ordinary rate of pay, it shall be calculated upon the rate prescribed in this award for the classification in
which the employee is employed.
Clause 17. – Allowances: Delete this Clause and insert in lieu thereof the following:
17. - ALLOWANCES
Industry Allowance
(a)
Each employee shall be paid the all purpose allowance of $83.80 per week which is included in the total
minimum wage of the Wage Schedule of Clause 16. - Wage Rates of this award. The make up of the total wage
including the industry allowance is shown in Appendix 1.
(b)
The allowance recognises, and is in payment for all aspects of work in the industry including the location and
nature of individual operations within it.
Height Money: An employee shall be paid an allowance of $1.40 flat each day for work at a height of 15.5 metres or more
above the nearest horizontal plane.
A employee assisting a tradesperson shall, when the tradesperson is in receipt of a disability allowance, be paid an equal
disability allowance.
Travel
(a)
If transport to and from the job is not provided by the employer, a travelling allowance of $4.35 per day shall be
paid where an employee’s usual place of residence is more than 30 kilometres from the job by the shortest
practicable route.
(b)
The allowance specified in this subclause shall be paid to an employee to compensate for excess travelling
expenses from an employee’s usual place of residence to the place of work and return.
(c)
The allowance shall not be paid where the employee has refused company provided accommodation and has
elected to live elsewhere.
First Aid
Any qualified person appointed by the employer to perform first aid duties shall be paid an additional flat allowance of
$1.90 per shift.
Wet Places
An employee working in wet places shall be paid an allowance of $1.65 per day or shift or part of a day or shift provided
that—
(a)
The allowance shall not be payable to employees working on natural surfaces made wet by rain.
(b)
Where waterproof boots and clothing are provided by the employer, no claim shall be allowed under this
provision for wet feet or clothing. The employee shall be paid the allowance where the employees clothing have
become wet, notwithstanding the wearing of protective clothing and boots.
(c)
Where an employee is compelled to work in water to thigh level the employee shall receive the allowance.
(d)
A place shall be deemed to be wet when water other than rain is continually dropping from overhead so as to
saturate the clothing of the employee if unprotected or when the water in the place where the employee is
standing is over 2.5 centimeters deep and the employee has not been supplied with waterproof boots.
Clause 21. – Annual Leave: Delete this Clause and insert in lieu thereof the following:
21. ANNUAL LEAVE
Annual leave shall be taken at the convenience of the management of the mine but employees shall receive one month’s
notice of the date of which the leave is to commence.
(a)
Except as hereinafter provided a period of four weeks’ leave with payment of ordinary wages as prescribed in
paragraph (b) hereof shall apply for each year of service and accrue pro rata on a weekly basis.
(b)
(i)
An employee before going on leave, shall be paid the wages the employee would have received in
respect of the ordinary time the employee would have worked had the employee not been on leave
during the period of leave.
(ii)
By agreement with the employee concerned and in lieu of subparagraph (i) of paragraph (b) hereof,
payment of annual leave may be made in the same manner as payment of wages occurs pursuant to
Clause 19. - Payment of Wages of this award.
(iii)
During a period of annual leave the employee shall be paid—
(aa)
The rate applicable to the employee as prescribed by Clause 16. - Wage Rates and Clause 17. - Allowances of this award.
(bb)
Subject to subparagraph (ii) of paragraph (c) hereof, the rate prescribed for work in ordinary
time by Clause 7. - Shift Work, Clause 10. - Saturday Work and Clause 11. - Sunday and
Holiday Work of this award according to the employee’s roster or projected roster including
Saturday and Sunday shifts;
(cc)
Any other rate to which the employee is entitled in accordance with the employee’s contract
of employment for ordinary hours of work. Provided that this provision shall not operate so
as to include any payment which is of a similar nature to or is paid in lieu of those payments
prescribed by Clause 8. - Overtime, subclause (4) of Clause 17. - Allowances, and other
special rates and provisions of this award, nor any payment which might have become
payable to the employee as reimbursement for expenses incurred.
(dd)
The rate payable to Clause 18. - Employee Relieving in a Higher Capacity calculated on a
daily basis, which the employee would have received for ordinary time during the period of
leave whether on a shift roster or otherwise.
(c)
During a period of annual leave, an employee shall receive a loading calculated on the wage rate prescribed by
placitum (aa) of subpargraph (iii) of paragraph (b) hereof. The loading shall be as follows—
(i)
Day Employees - A loading of 17.5 per cent to an employee who would have worked on day work
had the employee not been on leave.
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(ii)

(3)
(4)
(5)

(6)
(7)

(8)

(9)
(10)

(11)
8.
(1)

(2)
(3)
(4)

Shift Employees - A loading of 17.5 per cent to an employee who would have worked on shift work
had the employee not been on leave.
Provided that where the employee would have received a shift loading prescribed by Clause 7. - Shift
Work, Clause 10. - Saturday Work and Clause 11. - Sunday and Holiday Work of this award, and
such loadings would have entitled the employee to a greater amount than the loading of 17.5 per cent,
then the shift loadings shall be added to the rate prescribed by placitum (aa) of subparagraph (iii) of
paragraph (b) hereof and shall apply in lieu of the shift loadings prescribed by this subclause.
Provided further, that if the shift loadings would have entitled the employee to a lesser amount than
the loading of 17.5 per cent then the 17.5 per cent shift loading shall be added to the wage rate
prescribed by placitum (aa) of subparagraph (iii) of paragraph (b) hereof in lieu of shift loadings.
The loading prescribed by this subclause shall not apply to proportionate leave on termination.
Continuous shift employees, that is, employees engaged in a continuous process who are rostered to work regularly on
Sundays and holidays, shall be allowed an additional weeks annual leave accrued on a weekly basis.
The amounts to be paid hereunder shall be calculated at the rate prevailing at the time the payment is made.
(a)
If, after one week’s continuous service in any qualifying twelve month period an employee lawfully leaves the
employment or the employment is terminated by the employer through no fault of the employee, the employee
shall be paid in lieu the proportion that the number of shifts worked by the employee at the rate prescribed by
paragraphs (b) and (c) of subclause (2) of this clause in the qualifying period bears to the full number of shifts
worked in a qualifying twelve month period.
(b)
If an employee’s employment terminates in circumstances other than those referred to in paragraph (a) of
subclause (5) before he or she has taken the leave prescribed under this award he or she shall be paid for any
untaken leave that relates to any completed year of service or, in a case to which subclause (7) of this clause
applies in lieu of so much of that leave as has been accrued, unless—
(i)
The employee has been justifiably dismissed for misconduct; and
(ii)
The misconduct for which the employee has been dismissed occurred prior to the completion of that
qualifying period.
If any of the holidays prescribed in Clause 12. - Public Holidays of this award, fall during an employee’s period of annual
leave and on a day which would have been an ordinary working day for the employee, the employee shall have one extra
day added to the period of annual leave for each such public holiday.
An employer may close down an operation or a section or sections thereof for the purposes of allowing annual leave to all
or the majority of employees employed generally or in any such section or sections and in the event of an employee being
employed for portion only of a year the employee shall only be entitled to such leave on full pay as is proportionate to the
employee’s length of service during that period with such employer and if such leave is not equal to the leave given to the
other employees, the employee shall not be entitled to work or pay whilst the other employees of the employer are on
leave on full pay.
By mutual agreement between the employer and the employee, annual leave may be taken in not more than two periods
per annum, but neither of such periods shall be less than one week.
Notwithstanding the above, and in special circumstances, provided the employee so requests and the employer so agrees,
annual leave may be taken in periods of less than one week with a maximum of five single day absences, or combination
of such five single day absences, in any one year of service.
Any time in respect of which an employee is absent from work, except time spent which the employee is entitled to claim
sick leave, or spent on holidays, annual leave or bereavement leave as prescribed by this award, shall not count for the
purpose of determining an entitlement to annual leave.
(a)
An employee who, at the commencement of a period of annual leave, has accrued an entitlement to paid sick
leave of not less than forty hours under the provisions of Clause 22. – Sick Leave of this award, and who within
14 days of resuming work following a period of annual leave produces to the employer a certificate from a
qualified medical practitioner stating that during the period of annual leave the employee was confined at home
or to a hospital for a period of at least seven consecutive days for a reason which if the employee had not been
on annual leave, would have entitled the employee to payment under the provisions of Clause 22. – Sick Leave
of this award, the employee shall be deemed to have been absent from work through sickness for so much of
that period as the employee would otherwise have been entitled to payment under that clause.
(b)
An employee to whom paragraph (a) hereof applies shall take the period deemed to be absence through sickness
as annual leave at a time convenient to the employer, but on ordinary pay without the annual leave loading
prescribed by paragraph (c) of subclause (2) of this clause.
This clause shall not apply to casual employees.
Clause 22. – Payment for Sickness: Delete this Clause and insert in lieu thereof the following—
22. – SICK LEAVE
Subject as hereinafter provided a full-time employee shall be entitled to payment for non-attendance on the ground of
personal ill health or injury for up to 10 working days or 80 hours, whichever is the lesser, each year accrued on a weekly
basis. Part-time employees who are paid a proportion of a full-time employee’s pay or paid according to the number of
hours worked shall be entitled to the proportion of the number of hours worked each week that the average number of
hours worked each week bears to 40, up to 80 hours each year. This clause shall not apply where the employee is entitled
to compensation under the Workers’ Compensation and Rehabilitation Act 1981.
A employee shall not be entitled to receive wages from the employer for any time lost through an illness or injury caused
by the employee’s own serious and wilful misconduct or gross and wilful neglect.
An employee, who claims to be entitled to paid leave under this clause, is to provide the employer with evidence that
would satisfy a reasonable person of the entitlement.
Sick leave shall accumulate from year to year so that any balance of the period specified in subclause (1) of this clause
which has in any year not been allowed to any employee by the employer as paid sick leave may be claimed by the
employee and subject to the conditions hereinbefore prescribed, shall be allowed by the employer in any subsequent year
without diminution of the sick leave prescribed in respect of that year.

490
(5)
9.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

The provisions of this clause do not apply to casual employees.
Clause 26. – Bereavement Leave: Delete this Clause and insert in lieu thereof the following—
26. - BEREAVEMENT LEAVE
When it is necessary for an employee to be absent from work for the purposes of attending or arranging a funeral an employee shall
be entitled to up to three days’ leave at ordinary wages on each occasion and on production of evidence that would satisfy a
reasonable person of the death of the employee’s wife, husband, father, mother, grandfather, grandmother, brother, sister, child,
father-in-law, mother-in-law, brother-in-law and sister-in-law. Wife or husband as referred to in this clause shall include de-facto
wife or husband.
10.
Clause 31. – Records: Delete the title and insert in lieu thereof the following new title—
31. – TIME AND WAGES RECORD
11.
Clause 41. – Parties Bound: Delete this Clause and insert in lieu thereof the following—
41. - PARTIES BOUND TO THIS AWARD
The named parties to this award are—
UNION
The Australian Workers Union
Western Australian Branch
Industrial Union of Workers
Cnr Moore & Lord Streets
EAST PERTH WA 6004
MINING COMPANIES
Kalgoorlie Consolidated Gold Mines Pty Ltd
Black Street
KALGOORLIE WA 6430
Dominion Mining NL
15 Outram Street
WEST PERTH WA 6005
Newmont Wownaminya Pty Ltd
100 Hutt Street
ADELAIDE SA 5000
Newcrest Operations Limited
Hyatt Business Centre
Terrace Road
EAST PERTH WA 6004
National Mine Management Pty Ltd
30 Brookman Street
KALGOORLIE WA 6430
MacMahon Underground Pty Ltd
44 Kurnall Road
WELSHPOOL WA 6106
Sons of Gwalia (Murchison) NL
16 Parliament Place
WEST PERTH WA 6005
Bamboo Creek Management Pty Ltd
Suite 21, Cnr Nash and Short Streets
PERTH WA 6000
MINING CONTRACTORS
Eltin Underground Operations Pty Ltd
74 Great Eastern Highway
SOUTH GUILDFORD WA 6055
Boral Contracting Pty Ltd
69 Abernethy Road
BELMONT WA 6104
Leighton Contractors Pty Ltd
1 Altona Street
WEST PERTH WA 6005
MacMahon Contractors (WA) Pty Ltd
40-42 Kurnall Road
WELSHPOOL WA 6106
Byrnecut Mining Pty Ltd
15 Hunter Street
KALGOORLIE WA 6430
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Little Transport & Processing Industries
19 New Clayton Street
KAMBALDA WA 6442
Wallis Drilling Pty Ltd
54 Beaconsfield Avenue
MIDVALE WA 6056
Ausdrill Limited/Ausdrill Australiasia Pty Ltd
170 Kewdale Road
KEWDALE WA 6105
12.
Appendix 1 – Make Up of Total Wage: Insert a new Appendix as follows—
APPENDIX 1 – MAKE UP OF TOTAL WAGE
This appendix shows how the total wages in this award are made up detailing both base wage rates and safety net adjustments as
well as the industry allowance and total rate published in Clause 16 - Wages.
Classification and wage per week.
(1)

Underground

Group 1
Trucker
Toolcarrier
Salvage Man
Pass Runner
Group 2
Pipe Sampler
Sampler
Popper Machineman
Diamond Drillers Assistant
Air Hoist Operator
Ventilation Man
Pump Attendant (as distinct from Pumpman)
Hydraulic Fill Operator
Group 3
Platelayer
Train Crew
Mechanical Loader Operator
Scraper Hauler Operator
Braceman
Group 4
Scaler
Pumpman (engaged dewatering a mine)
Group 5
Rock Drill Man in other places
Rock Bolter
Powder Monkey
Percussion Drill Operator
Sanitary Man
Crusher Operator
Group 6
Rock Drill Man in Rises
Rock Drill Man in Winzes
Raise Drill Operator
In-The-Hole-Hammer Operator
Diamond Driller up to 15kw
Timberman
Group 7
Rock Drill Man in Shaft
Timberman in Shaft
Diamond driller over 15kw

Base Rate

Industry
Allowance

Arbitrated Safety
Net Adjustment

Total Weekly
Minimum Rate
(includes Industry
Allowance)
$

$

$

$

298.80

83.80

106.00

488.60

312.60

83.80

106.00

502.40

317.80

83.80

106.00

507.60

322.60

83.80

106.00

512.40

330.60

83.80

106.00

520.40

339.40

83.80

106.00

529.20

347.70

83.80

106.00

537.50
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Underground

Base Rate

Industry
Allowance

Group 8
Diesel Truck and Loader Operator
Diesel Personnel Carrier Operator

353.80

83.80

108.00

545.60

Group 9
Hydraulic Jumbo Drill Operator

366.50

83.80

108.00

558.30

(2)

(a) Mining - Open Cut

Mine Employee - Grade 1
Labourer
Spotter
Sampler

Arbitrated Safety
Net Adjustment

83 W.A.I.G.

$

$

$

Total Weekly
Minimum Rate
(includes Industry
Allowance)
$

299.70

83.80

106.00

489.50

322.10

83.80

106.00

511.90

362.30

83.80

108.00

554.10

371.90

83.80

108.00

563.70

385.40

83.80

108.00

577.20

Arbitrated
Safety Net
Adjustment

Total Weekly
Minimum Rate
(includes Industry
Allowance)
$
481.80
498.80
515.30
531.10
563.70

Base Rate

Industry
Allowance

Arbitrated Safety
Net Adjustment

Total Weekly
Minimum Rate
(includes Industry
Allowance)

Mine Employee - Grade 2
Blast Crew
Trainee - Mobile Plant Operator
Serviceman
Production
Driller
Mine Employee - Grade 3
Trained - Mobile Plant Operator
Serviceman
Production
Driller
Mine Employee - Grade 4
Shot Firer
Skilled - Mobile Plant Operator
Serviceman
Production
Driller
Mine Employee - Grade 5
Multiskilled

(b)

Ore Processing

Process Operator - Grade 1
Process Operator - Grade 2
Process Operator - Grade 3
Process Operator - Grade 4
Process Operator - Grade 5

Base Rate

$
292.00
309.00
325.50
341.30
371.90

Industry
Allowance
$
83.80
83.80
83.80
83.80
83.80

$
106.00
106.00
106.00
106.00
108.00
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Ore Processing

Base
Rate

Laboratory
Laboratory Employee - Grade 1
Laboratory Employee - Grade 2
Laboratory Employee - Grade 3
Laboratory Employee - Grade 4
Laboratory Employee - Grade 5

(c)

MSE - Grade 1
MSE - Grade 2
MSE - Grade 3

13.

14.

Mine Services
Employees (MSE)

Industry
Allowance

292.00
309.00
325.50
341.30
371.90

83.80
83.80
83.80
83.80
83.80

Base Rate

$
299.70
316.30
332.50

Industry
Allowance
$
83.80
83.80
83.80

Arbitrated
Safety Net
Adjustment
106.00
106.00
106.00
106.00
108.00

Arbitrated
Safety Net
Adjustment
$
106.00
106.00
106.00
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Total Weekly
Minimum Rate
(includes Industry
Allowance)
481.80
498.80
515.30
531.10
563.70

Total Weekly
Minimum Rate
(includes Industry
Allowance)
$
489.50
506.10
522.30

Appendix - Resolution of Disputes Requirements: Delete this title and insert In lieu thereof the following new
title—
APPENDIX 2 - RESOLUTION OF DISPUTES REQUIREMENT
Appendix - S.49B - Inspection of Records Requirements: Delete this title and insert In lieu thereof the following
new title—
APPENDIX 3 - S.49B - INSPECTION OF RECORDS REQUIREMENTS

____________________

2003 WAIRC 07508
BAG, SACK AND TEXTILE AWARD
No. 3 of 1960
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
JOYCE BROS (WA) PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 993 OF 2002
CITATION NO.
2003 WAIRC 07508
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Bag, Sack & Textile Award be varied in accordance with the following schedule and that such variations
shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
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SCHEDULE
Clause 12. – Meal Money: Delete this clause and insert the following in lieu thereof—
12. - MEAL MONEY
(1)
An employee required to work overtime for more than two hours without being notified on the previous day or
earlier that he/she will be so required to work, shall be supplied with a meal by his/her employer or paid
$8.15 for a meal.
(2)
If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall,
unless he/she has notified the employees concerned on the previous day or earlier, that such second or
subsequent meal will also be required, provide such meals or pay an amount of $7.15 for each second or
subsequent meal.
(3)
No such payments need be made to employees living in the same locality as their workshops who can
reasonably return home for such meals.
(4)
If an employee in consequence of receiving such notice has provided himself/herself with a meal or meals and is
not required to work overtime, or is required to work less overtime than notified, he/she shall be paid the
amount prescribed in respect of the meals not then required.

2.

Clause 23. – Extra Rates: Delete this clause and insert the following in lieu thereof—
23. - EXTRA RATES
Any employee required to repair canvas goods of all descriptions which are of an unusually dirty or offensive
nature shall be paid 30 cents per hour in addition to the ordinary rate.

3.

Clause 25. – Wages: Delete subclause (5) and insert the following in lieu thereof—
(5)
Leading Hands: Any employee placed by the employer in charge of other employees shall be paid the following
rates in addition to their ordinary rate of wage:
Per Week
$
In charge of 1 - 5 employees
20.90
In charge of 6 - 10 employees
32.10
In charge of 11 or more employees
41.20

4.

Clause 25. –Wages: Delete subclause (6) and insert the following in lieu thereof—
(6)
Tool Allowance—
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of their work as a tradesperson or apprentice the employer shall
pay tool allowance of—
(i)
$9.75 per week to such tradesperson; or
(ii)
in the case of an apprentice a percentage of $10.20 being the percentage which appears against his/her
year of apprenticeship in subclause (4) of this clause.
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required
in the performance of his/her work as a tradesperson or apprentice.

5.
(1)

Clause 34. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
(i)
Westscheme; or
(ii)
an exempted Fund allowed by subclause (4) of this clause.

And further, with the consent of the parties, the Commissioner records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Canvas and Vinyl Fabricator.
2.

For Work Related Allowances – the percentage increase in—
•
Clause 23. – Extra Rates
•
Clause 25. - Wages
is 3.7% derived from $18 divided by $485.60 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”

3.

For Expense Related Allowances—
•
Clause 12. – Meal Money has been varied for the CPI Take Away Food for the period March 2001 to
September 2002 giving the percentage of 5.30%.

4.

Clause 34 – Superannuation has been amended in accordance with Principle 2(i).
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
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WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – CANVAS AND VINYL FABRICATOR
Clause
Clause 23. – Extra Rates
Clause 25. – Wages

(5)
(6)

A
$0.29
$20.15
$30.95
$39.75
$9.40
$9.85

B
$0.30
$20.90
$32.10
$41.22
$9.75
$10.21

C
$41.20
$10.20

A
$7.75
$6.80

B
$8.16
$7.16

C
$8.15
$7.15

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 12. Meal Money

____________________
2003 WAIRC 07505
BAKERS’ (COUNTRY) AWARD
No. R18 of 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ACME BAKERY & OTHERS., RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 992 OF 2002
CITATION NO.
2003 WAIRC 07505
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Bakers’ (Country) Award No. 18 of 1977 be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

1.

SCHEDULE
Clause 8. – Wages: Delete subclause (1)(d) and (e) of this clause and insert the following in lieu thereof—
(d)
Foreman—
In addition to the total wage prescribed in this subclause for a doughmaker a foreman shall be paid—

(e)

Rate Per Week
$
13.20

(i)

if placed in charge of less than four other employees

(ii)

if placed in charge of more than four but less than ten other employees

20.90

(iii)

if placed in charge of more than ten and not more than 20 other employees

32.00

(iv)

if placed in charge of more than 20 other employees

43.60

Disability Allowance—
In addition to the total wage prescribed in this subclause, a disability allowance of $5.60 per week shall be paid
to doughmakers and single hand bakers.
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2.

Clause 24. – Superannuation: Delete subclause (2)(a) of this clause and insert the following in lieu thereof—
(2)
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per week per eligible employee
either into the Preferred Occupational Superannuation Scheme or into any exempted Fund
allowed by subclause (4) of this Clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Baker.
2.
For Work Related Allowances – the percentage increase in:
•
Clause 8 – Wages
is 3.65% derived from $18 divided by $492.85 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
3.
Clause 24 – Superannuation has been amended in accordance with Principle 2(i).
BAKERS (COUNTRY) AWARD NO. 18 OF 1977
Key Minimum Classification - Baker
Clause 8 - Wages
COLUMN A
102.70%
2001

Rounding Used

1(d)(I)
$ 12.73
12.75
1(d)(ii)
$ 20.13
20.15
1(d)(iii)
$ 30.91
30.90
1(d)(iv)
$ 42.11
42.10
1(e)
$ 5.39
5.40
The 2000 formula equals $15.00 divided by 464.85 equals 3.2%
The 2001 formula equals $13.00 divided by 479.85 equals 2.7%
The 2002 formula equals $18.00 divided by 492.85 equals 3.65%

COLUMN B
103.65%
2002

COLUMN C
Rounding Used

13.215375
20.885475
32.02785
43.63665
5.5971

13.20
20.90
32.00
43.60
5.60

____________________

2003 WAIRC 07503
BAKERS’ (METROPOLITAN) AWARD
No. 13 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BAKERS INDUSTRY EMPLOYERS ASSOCIATION OF WESTERN AUSTRALIA,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 991 OF 2002
CITATION NO.
2003 WAIRC 07503
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
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Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Bakers’ (Metropolitan) Award No 13 of 1987 be varied in accordance with the following schedule and
that such variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 8. – Wages: Delete subclause (1)(d) and (e) from this clause and insert the following in lieu
thereof—
(d)
Foreperson: In addition to the total wage prescribed in this clause for a doughmaker, a foreperson shall be
paid—
$
(i)
if placed in charge of less than four other employees (per week)
13.00
(ii)
if placed in charge of four but less than ten other employees (per week)
20.80
(iii)
if placed in charge of ten and not more than 20 other employees (per week)
31.90
(iv)
if placed in charge of 20 or more other employees (per week)
41.10
(e)
Disability Allowance—
In addition to the total wage prescribed in this subclause a disability allowance of $5.45 per week shall be paid
to doughmakers and single hand bakers.
2.
Clause 9. – Overtime: Delete subclause (5)(a) & (b) of this clause and insert the following in lieu thereof—
(5)
(a) An employee required to work overtime for two hours or more shall be supplied with a meal by his/her
employer or paid $8.45 for a meal.
(b) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer
shall provide such meal or pay an amount of $5.75 for each such meal.
3.
Clause 26 – Superannuation: Delete subclause (1)(b) and insert the following in lieu thereof—
(b) In the case of employers who are known as Independent Bakeries and Hot-Bread-Shops (as defined in the
Registered Rules of the Bread Manufacturers’ Association of Western Australia Rule 3 and 5) nine (9)
percent of an amount equal to the base wage rate paid by the employer to the employee each week plus
any supplementary payment plus an amount equivalent to the average of weekly penalty payments,
provided this average of weekly penalty payments shall not exceed twenty five (25) per cent. The average
of weekly penalty payments shall be calculated in each week for each employee in accordance with
Clause 19. – Allowances; or
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Baker
2.
For Work Related Allowances - the percentage increase in—
•
Clause 8 – Wages
1.

is 3.6% derived from $18 divided by $498.20 40 as prescribed by Principle 5. Adjustment of Allowances and Service Increments of the State
Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a result of the arbitrated
safety net increase . . . the method of adjustment shall be that such allowances and service increments should be increased by a percentage
derived as follows: divide the monetary safety net increase by the rate for the key classification in the relevant award immediately prior to the
application of the safety net increase to the award rate and multiply by 100.”

3.
•
5.30%.

4.

For Expense Related Allowances—
Clause 9 – Overtime has been varied for the CPI for the period March 2001 to September 2002 giving the percentage of
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
Clause 26 – Superannuation has been amended in accordance with Principle 2(i).

BAKERS (METROPOLITAN) AWARD NO. 13 OF 1987
Key Minimum Classification - Baker
Clause 8 - Wages
COLUMN A
102.67%
2001
Rounding Used
(d)(I)
$ 12.53
12.55
(d(ii)
$ 20.07
20.05
(d)(iii)
$ 30.80
30.80
(d)(iv)
$ 39.68
39.70
(e)
$ 5.24
5.25
The 2000 formula equals $15.00 divided by 470.20 equals 3.2%
The 2001 formula equals $13 divided by 485.20 equals 2.67%
The 2002 formula equals $18 divided by 498.20 equals 3.6%

COLUMN B
103.60%
2002
13.0018
20.7718
31.9088
41.1292
5.439

COLUMN C
Rounding Use
13.00
20.80
31.90
41.10
5.45
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Clause 9 - Overtime

(5)(a)
(5)(b)

COLUMN A
110.24%
2001
8.04752
5.45688

Rounding Use
8.05
5.45

COLUMN B
105.30%
2002
8.47665
5.73885

COLUMN C
Rounding Use
8.45
5.75

NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. A3 of 2003
APPLICATION FOR REGISTRATION OF AN AWARD
ENTITLED “METAL TRADES (LABOUR HIRE) AWARD 2002”
NOTICE is given that an application has been made to the Commission by the Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Workers’ Union of Workers – Western Australian Branch under the Industrial Relations Act 1979 for the
above Award.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.
3. - AREA AND SCOPE
This award shall regulate the rates of pay and define the conditions of employment of employees who are on--hired to clients and
work under the clients direction under the terms and conditions of this award, on straight forward Labour Hire on an hourly hire
basis for maintenance, installation, modification, production and shutdown work in the Metal and Engineering, Food, Automotive
and Printing Industries within the State of Western Australia.
36. - WAGES
(1)
(a)
The wages payable are as follows:
Relative Percentage
All-Purpose Wage
Classification
C-14
431.40
C-13
448.10
C-12
470.60
C-11
491.50
C-10
100
525.20
C-9
105
C-8
110
C-7
115
C-6
125
(b)
The amount shown shall be payable from the beginning of the first pay period to commence on or after the date
of registration of this Award.
(c)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
(a)
Leading Hands
In addition to the appropriate total wage prescribed in this clause, a leading hand shall be paid per week $
(i)
if placed in charge of not less than three and not more than ten other workers
20.25
(ii)
if placed in charge of more than ten and not more than twenty other workers
31.00
(iii)
if placed in charge of more than twenty other workers
40.10
(b)
Any tradesman moulder employed in a foundry where no other jobbing moulder is employed shall be paid at the
rate prescribed for leading hands in charge of not less than three and not more than ten other workers.
(3)
Apprentices:
Wage per week expressed as apercentage of the Level C10 Engineering Tradesperson’s rate.
Four Year Term
%
First year
42
Second year
55
Three year
75
Fourth year
88
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Three and a Half Year Term
First six months
Next year
Next year
Final year
Three Year Term
First year
Second year
Third year
(5)
(6)

(7)
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%
42
55
75
88
55
75
88

A casual employee shall be paid 20 per cent of the ordinary rate in addition to the ordinary rate for the calling in which
he/she is employed.
Minimum Wage
(a)
No adult employee shall be paid less than the Minimum Adult Wage unless otherwise provided by this clause.
(b)
The Minimum Adult Award Wage for full time adult employees is $431.40 per week payable from the
beginning of the first pay period on or after 1st August 2002.
(c)
The Minimum Adult Award Wage of $431.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(d)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less
than pro rata the Minimum Adult Award Wage according to the hours worked.
(e)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision of the Minimum Adult Award Wage of $431.40.
(f)
(i)
Subject to subparagraph (f)(iii) the Minimum Adult Award Wage shall not apply to apprentices,
employees engaged on Traineeships or Jobskills placements, or to other categories of employees who
by prescription are paid less than the minimum award rate.
(ii)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(iii)
The Minimum Adult Wage in respect of ordinary hours of work prescribed by this Award, to be paid
to an adult employee (21 years of age and over) engaged as an apprentice shall be equivalent to the
rate prescribed for a third year apprentice on a four year term for the first three years of an
apprenticeship. The rate applicable to a fourth year apprentice shall apply in the final year. In the
case of a three and a half year term the rate shall be that applicable to two and a half years service for
the entirety of the first two and a half years and then the rate applicable to a final year apprentice for
the final year. In the case of a three year term the rate shall be that applicable to a second year
apprentice for the first two years and then the rate applicable to a third year apprentice in the final
year.
Where the said minimum rate of pay is applicable, the same rate shall be payable on holidays, during
annual leave, sick leave, long service leave and any other leave prescribed by this Award. Where in
this Award an additional rate is prescribed for any work as a percentage, fraction, multiple of the
ordinary rate of pay, it shall be calculated upon the rate prescribed in this Award for the actual year of
apprenticeship.
(g)
Subject to this clause the Minimum Adult Award Wage shall –
(i)
apply to all work in ordinary hours
(ii)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(h)
(i)
The rates of pay in this award include the minimum weekly wage for adult employees payable under
the 2002 State Wage Case Decision. Any increase arising from the insertion of the adult minimum
wage will be offset against any equivalent amount in rates of pay received by employees whose wages
and conditions of employment are regulated by this award which are above the wage rates prescribed
in the award. Such above award payments include wages payable pursuant to enterprise agreements,
consent awards or award variations to give effect to enterprise agreements and over award
agreements. Absorption which is contrary to the terms of an agreement is not required.
(ii)
Increases under previous State Wage Case Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not to be used to offset the adult minimum
wage.
Tool Allowance:
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the employer shall
pay a tool allowance of:
(i)
$11.25 per week to such tradesperson; or
(ii)
in the case of an apprentice a percentage of $11.25 being the percentage which appears against the
year of apprenticeship in subclause (3) of this clause;
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of work as a tradesperson or apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this clause.
(c)
An employer shall provide for the use of tradesmen or apprentices all necessary power tools, special purpose
tools and precision measuring instruments.
(d)
A tradesman or apprentice shall replace or pay for any tool supplied by the employer if lost through the
employee's negligence.
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(9)

Structural Efficiency:
(a)
Arising out of the decision of 8 September 1989 in the State Wage Case and in consideration of the wage
increases resulting from structural efficiency adjustments, employees are to perform a wider range of duties
which is incidental or peripheral to their main tasks or functions.
(b)
The parties to this award are committed to co-operating positively to increase the efficiency, productivity and
international competitiveness of the metal and engineering industry including employees performing a wider
range of duties which are incidental or peripheral to their main tasks or functions to enhance the career
opportunities and job security of employees in the industry.
(c)
At each plant or enterprise a consultative mechanism may be established by the employer, or shall be
established upon request by the employees or their relevant union or unions. The consultative mechanism and
procedure shall be appropriate to the size, structure and needs of that plant or enterprise. Measures raised by the
employer, employees or union or unions for consideration consistent with the objectives of paragraph (b) hereof
shall be processed through that consultative mechanism and procedures.
(d)
Measures raised for consideration consistent with subclause (b) hereof shall be related to the classification
structure, the facilitative provisions contained in this Award and, subject to Clause 35. - Training, matters
concerning training and, subject to paragraph (e) hereof, any other measures consistent with the objectives of
paragraph (b) of this subclause.
(e)
Without limiting the rights of either an employer or a union to arbitration, any other measure designed to
increase flexibility at the plant or enterprise and sought by any party shall be notified to the Commission if the
initiative varies an Award provision and by agreement of the parties involved shall be subject to the following
requirements:(i)
the changes shall not affect provisions reflecting national standards recognised by the Western
Australian Industrial Relations Commission;
(ii)
the majority of employees affected by the change at the plant or enterprise must genuinely agree to the
change;
(iii)
no employee shall lose income as a result of the change;
(iv)
the relevant union or unions must be a party to the agreement;
(v)
the relevant union or unions shall not unreasonably oppose any agreement;
(vi)
any agreement shall be subject to approval by the Western Australian Industrial Relations
Commission and, if approved, shall operate as a schedule to this Award or a Section 41 Industrial
Agreement and take precedence over any provision of this Award to the extent of the inconsistency.
(f)
Any disputes arising in relation to the implementation of paragraphs (c) and (d) hereof shall be subject to the
provisions of Clause 38. - Avoidance of Industrial Disputes, of this award.
(Sgd) J. A. SPURLING,
Registrar.
12 March 2003.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. A 2 OF 2003
APPLICATION FOR NEW AWARD
ENTITLED
“SHEARING CONTRACTORS AWARD OF WESTERN AUSTRALIA 2003”
NOTICE is given that an application has been made to the Commission by The Western Australian Shearing Contractors
Association Inc. under the Industrial Relations Act 1979 for a new Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:CLAUSE 5. – AREA AND SCOPE
5.1
This Award shall apply to all employees employed in the classifications contained in
Clause 15 of this Award, who
are employed by employers in the industry engaged in by the Respondents to this Award.
5.2
This Award shall apply throughout the State of Western Australia.
CLAUSE 15. - RATES OF PAY
The rates of pay for employees covered by this Agreement are as follows:
15.1.
Rates for shearers
15.1.1
(a)
If not found:
15 .1 .1
(a) (i)
For flock sheep (wethers, ewes and lambs), by machine - $184.69 per 100.
15 .1 .1
(a) (ii)
For rams (other than special stud rams) and ram stags, double the rate for flock sheep.
15.1 .1
(a) (iii) For stud ewes and their lambs - one and a quarter times the rate for flock sheep .
15.1 .1
(a) (iv)
For double-fleeced sheep - one and one-third times the rate prescribed appropriate to the class of
sheep.
15.1 .1
(a) (v)
For hand shearing - 7-1/2 per cent additional to the rate for each class of sheep.
15.1.1
(a) (vi)
If a shearer is required to provide his own stud combs he shall be paid 25 per cent additional to
the rate for each class of sheep .
15 .1 .1
(a) (vii) For special studs - as agreed.
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If the employer supplies a hand piece, the employer may deduct from the rate per 100 paid to the
shearer the sum of $2.50 per 100 sheep shorn.
15 .1 .1
(b)
If found, the rates prescribed above less:
15 .1 .1
(b) (i)
expeditionary shearing (i .e three meals and two smokos per day) -$19.11 per day;
15.1.1
(b) (ii)
suburban (i.e one meal plus smokos) - $9.56 per day .
15.1.1
(c)
Engagement by the day
15.1 .1
(c) (i)
Not found - handpiece provided by employee - $138.00.
15.1 .1
(c) (ii)
If the employer provides keep the employer may deduct the amount of $19.11 per day when
three meals and two smokes areprovided each day or $9.56 per day when one meal and two
smokes are provided each day.
15 .1 .1
(c) (iii) If the employer supplies a hand piece, the employer may deduct from the daily rate the sum of
$2.50 per 100 sheep shorn.
15.1 .1
(d) For the purposes of this clause:
15 .1 .1
(d) (i)
A ram means a male sheep with at least two permanent teeth.
15.1 .1
(d) (ii)
Ram stags means rams that have been castrated after they have attained eighteen months.
15.1 .1
(d) (iii) Stud ewes means ewes with tags in their ears from which rams are bred for sale or station use but
the term does not include ewes of the flock which have tags in their ears for the purpose of
identification other than for stud purposes.
15.1 .1
(d) (iv)
Double fleeced means a sheep carrying two years' fleece .
15.2
Rates for crutching
15.2.1
Piecework rates - if not found
$ Per 100
(1)
For full crutching, that is, shearing between the legs, the inside and
53.56
back parts of the leg, the tail, given two blows around and below the
tail, and in addition, when required, removing wool which has been
struck by blowfly
If the employer provides a shearer with a handpiece the employer
may deduct from the rate per 100 paid to the crutcher the sum of 84
cents per 100 sheep shorn.
(2)
For crutching between the legs, that is shearing on those parts of the
42.48
legs which face each other and on the inner half of the backs of
the legs, with one blow on the end of the tail if requires If the
employer provides a shearer with a handpiece the employer
may deduct from the rate per 100 paid to the crutcher the sum of
84 cents per 100 sheep shorn.
(3)
For wigging or ringing
20.32
If the employer provides a shearer with a handpiece the employer
may deduct from the rate per 100 paid to the crutcher the sum of 84
cents per 100 sheep shorn.
(4)
For either wigging or ringing in addition to crutching – crutching
5.54
rates plus
(5)
For wigging and ringing
32.24
If the employer provides a shearer with a handpiece the employer
may deduct from the rate per 100 paid to the crutcher the sum of 84
cents per 100 sheep shorn .
(6)
For wigging and ringing in addition to crutching - crutching rates
9.23
plus
(7)
For cleaning the belly of any ewe above the teats (not more than
4.62
two blows of the machine or shears) in addition to crutching - crunching
(8)
For rams - double the rates prescribed in paragraphs (1) to (6)
hereof.
15 .2.2
Piecework rates - if found
The rates prescribed above less:
15.2.2
(a)
expeditionary shearing (i.e three meals and two smokos per day) - $19.11 per day:
15.2.2
(b)
suburban (i.e one meal plus two smokos) - $9.56 per day.
15.2.3
Engagement by the day
15.2.3
(a)
Not found - handpiece provided by employee - $138.00.
15 .2.3
(b)
If the employer provides keep the employer may deduct the amount of $19.11 per day when three
meals and two smokos are provided each day or $9.56 per day when one meal and two smokes are
provided each day.
15 .2.3
(c)
If the employer supplies a hand piece, the employer may deduct from the daily rate the sum of
$2.50 per 100 sheep shorn.
15.3
Rates for shed hands
15.3.1
If not found :
Over 65 days
Under 65 days
experience
experience
$ per run
$ per run
For adults
34.18
32.56
For juniors under 18 years
23.93
22.79
18-20 years
30.76
29 .30
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15 .3 .1

(a)

Provided that if after the commencement of any day's work, work ceases prior to the expiration of the
second run for that day then the employee shall be paid for two runs;

15 .3 .1

(b)

And further, if work ceases for the day during the third or fourth run then the employee shall be paid
to the end of the run in which work ceased for the day .

15 .3 .1

(c)

However, the minimum payment of two runs per day prescribed herein shall not apply where an
employee is not required to attend for work and is advised accordingly on the preceding day .

15 .3.2

If found - the rates prescribed above less:

15.3.2

(a)

expeditionary shearing (i.e three meals and two smokos per day) - $19 .11 per day;

15.3.2

(b)

suburban (i .e one meal plus two smokos) - $9.56 per day .

Rates for Woolpressers
15 .4.1
If not found:
15 .4.1
(a)
For pressing – piecework
By hand
By hand
$ per bale
Cents per kg
10.62
7.00
By power
By power
$ per bale
Cents per kg
7.08
5.00
(power= 190kgX4.44cents)
15.4.1
(b)
Weighing and branding - an extra 26 cents per bale.
15.4.1
(c)
For stacking bales, that is placing one bale on top of another – an additional rate to be
agreed mutually .
15.4.1
(d)
Unless otherwise agreed, when the total sum which a woolpresser would receive under
the piecework rates amounts to less than an average of $35 .85 per run for the shed, the
employer shall pay the deficiency to the employee.
15 .4.2
If found - The above mentioned rates less:
15 .4.2
(a)
expeditionary shearing (i .c three meals and two smokos per day) - $19.11 per day;
15.4.2
(b)
suburban (i .e one meal plus two smokos per day) - $9.56 per day.
15.4.3 Woolpressers engaged at piecework rates shall for all wool pressed by them be paid wholly per
bale or wholly per kg.
15 .4 .4
Where the presser is carrying out the combined duties of pressing and penning up the presser shall be paid an
additional rate of $1.00 per bale when the number of bales pressed in a day exceeds 18 bales, the amount of
$1 .00 per bale to be paid for every bale pressed that day.
For penning up a rate of 0.5 cents per kilo over and above the contract bale rate is to be
paid.
15 .5 Rates for shearing cooks
15 .5 .1
The minimum rate to be paid to employees for acting as cook in connection with expeditionary shearing or
crutching operations (i.e three meals and two smokos per day) shall be $11.75 per day "found" for every man
excepting himself for whom the employee cooks, but if the total amount which the cook would receive under
this subclause for the term of his employment amounts to less than $152.79 per day "found" for himself after
paying the necessary offsiders the employer shall pay the deficiency to the employee.
15 .5 .2
The minimum rate to be paid to employees for acting as cook in connection with suburban shearing or
crutching operations (i .e one meal and two smokos per day)shall be $5.88 per day "found" for every man
excepting himself for whom the employee cooks, but if the total amount which the cook would receive under
this subclause for the term of his employment amounts to less than $76.40 per day "found" for himself after
paying the necessary offsiders the employer shall pay the deficiency to the employee.
SCHEDULE – RESPONDENTS
Peter Letch, 6 Neaves Road Wanneroo WA 6065
A copy of the proposed variations may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J. A. SPURLING,
Registrar.
4 March 2003.
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PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2003 WAIRC 07881
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE , RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
FRIDAY, 7 MARCH 2003
FILE NO.
PSACR 20 OF 2002
CITATION NO.
2003 WAIRC 07881
_________________________________________________________________________________________________________
Result
Leave for counsel to appear generally refused.
Representation
Applicant
Mr B. Cusack (by way of written submissions)
Respondent
Mr N. Cinquina (by way of written submissions)
_________________________________________________________________________________________________________
1

2

3

4

5
6

7
8
9
10
11
12
13

14

15
16
17
18
19

Reasons for Decision - Appearance by counsel
The hearing in the substantive matter before the Commission is listed to commence on 13 March 2003. The respondent has
indicated it wishes to be represented by counsel. The applicant union has objected to the appearance of counsel. This decision
refers to the application by the respondent to be represented by counsel.
Section 31(4) of the Industrial Relations Act 1979 provides as follows—
“(4)
Where a question of law is raised or argued or is likely in the opinion of the Commission to be raised or argued
in proceedings before the Commission, the Commission may allow legal practitioners to appear and be heard.”
The Commission must firstly decide whether a question of law is raised or argued, or is likely in the opinion of the
Commission to be raised or argued, in the substantive proceedings. If it is not, counsel will not be allowed to appear and be
heard. The word “likely” means generally speaking “probable” (Western Mining Corporation v. Australian Workers’ Union
(1990) 70 WAIG 3525). If a question of law is raised or argued, or is likely in the opinion of the Commission to be raised or
argued, then the Commission is to exercise a discretion whether or not to grant leave.
The discretion to permit counsel to appear is to be exercised within the parameters of the Act, including those established by
the objects of the Act, and, in particular s.6(c) which states—
“(c)
to provide means for preventing and settling industrial disputes not resolved by amicable agreement, including
threatened, impending and probable industrial disputes, with the maximum of expedition and the minimum of
legal form and technicality.”
The right of a party to be represented by counsel is therefore limited.
The substantive matter before the Commission is a claim by the union that Ms Westlund has been subjected to a campaign of
intimidation, harassment and victimisation that would amount to workplace bullying. The applicant union seeks the following
declaration and orders.
“(1)
A declaration that the Public Advocate has breached the requirements of the Public Sector Management Act
1994, sections 8 & 9.
(2)
An order that the Public Advocate cease and desist workplace bullying.
(3)
An order that the Public Advocate provide the necessary assistance to relocate Ms Westlund to a suitable
alternative position within the public sector.
(4)
An order that the Public Advocate place Ms Westlund on paid leave from the date she last worked until the date
she is permanently placed in a suitable alternative position within the public service.
(5)
An order that all leave entitlements utilised during the period referred to in order (4) be fully reinstated.
(6)
An order that the period referred to in order (4) above shall be regarded as service for all purposes of Ms
Westlund’s employment.”
The Commission convened proceedings on 17 February 2003 in order to deal with preliminary matters. On that occasion, the
respondent was represented by counsel in order to argue that leave ought be granted for counsel to appear in the substantive
proceedings. On that occasion, counsel stated that issues of law arose out of the circumstances whereby Ms Westlund may be
certified as unfit to attend work yet remain “on the books”, and whether the arbitrator can require the respondent to provide the
necessary assistance to relocate Ms Westlund to a suitable alternative position within the public sector as the union seeks in
order (3) above.
The Commission indicated that an issue of law is raised in order (3) and leave was granted to the respondent to be represented
by counsel in relation to the order sought in order (3). If it became apparent that the issues relating to the order are indivisible
from the balance of the substantive proceedings, the respondent may ask for the ruling to be revisited.
In correspondence to the Commission dated 21 February 2003 the respondent advised that the declaration and orders sought
cannot be separated from the substantive proceedings because—
(a)
Essentially the applicant is seeking for the Commission to interfere in the management of staff of the
Department;
(b)
The declaration and orders being sought impact on the Department’s ability to manage staff;
(c)
They seek to create new employee paid leave entitlements, and reinstate accrued or pro-rata leave entitlements
previously exhausted;
(d)
They seek to place employees on paid leave until alternative employment is found;
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They seek to require the respondent to provide the necessary assistance to relocate Ms Westlund to a suitable
position within the public sector.
The respondent submitted that the declaration and orders sought by the applicant “relate or touch upon questions of law, which
will be raised or argued or are likely to be raised or argued in the proceedings”. The respondent stated “questions of law to be
raised may include the powers of the Public Service Arbitrator to make such orders and the impact on award entitlements”.
In e-mails which have passed between the respondent and the applicant, copies of which have been provided to the
Commission, the respondent indicated that the legal issues it intends to raise include but are not limited to—
(1)
The power and or jurisdiction of the arbitrator to make an order requiring the respondent to provide Ms
Westlund the necessary assistance to relocate to another position in the public sector;
(2)
Legal principles applicable to the granting of the declaration and/or order against the Public Advocate;
(3)
Managerial prerogative that relates or touches upon the management of staff and the work they perform;
(4)
Public Sector Standards, transfer, redeployment;
(5)
The power and or jurisdiction of the arbitrator to order the respondent to place Ms Westlund on paid leave;
(6)
The power and or jurisdiction of the arbitrator to grant or make orders sought given the resolution of the
workers’ compensation matter;
(7)
The power and or jurisdiction of the arbitrator to make an order reinstating exhausted accrued award
entitlements and/or reinstating service;
(8)
Power and or jurisdiction of the arbitrator to make an order reinstating exhausted accrued award entitlements
and/or reinstating service;
(9)
Power and or jurisdiction of the arbitrator to make an order which has the effect of creating a new form of paid
leave;
(10)
Public interest.
The applicant union maintains its objection to leave being granted. In doing so it notes that the questions of law now referred to
by the respondent “would seem to cover a wider ground” than order (3) sought by the union. The applicant union maintains its
objection on the basis that the Commission has already considered the issue of leave for counsel to appear and the issues now
raised by the respondent fall outside the scope of the conditions set.
I make the following comments by way of observation. In the proceedings before the Commission on 17 February 2003 the
only issues of law to be raised by the respondent were whether Ms Westlund may be certified as unfit to attend work yet
remain “on the books” and whether the arbitrator can issue the order (3) as sought. The matters referred to by the respondent in
the correspondence and the e-mails between the parties go much further than those issues. That is surprising given that the
proceedings on 17 February 2003 had been set down since 6 December 2002 on the basis that the respondent’s request for
leave to be represented by counsel would be dealt with on 17 February 2003. I would have expected on 17 February 2003 that
the respondent would have raised all the questions of law it intended to raise in the substantive hearing.
While I acknowledge that circumstances may change as the preparation for a hearing proceeds and issues which may not have
been anticipated may arise, the quite wide ranging questions of law now raised to by the respondent do not appear to be matters
which have arisen only recently.
It may be able to be said that most, if not all, proceedings before the Commission may involve some question of law. This is
because the Commission is a creature of a statute which operates in accordance with that statute and arguments may arise
regarding the interpretation of the statute. Further, matters of employment law are frequently central to the issues which are
brought to the Commission. The point to be made is that s.31 of the Industrial Relations Act 1979 does not give a right to
parties to be represented by counsel merely because a question of law is raised or argued or likely to be raised or argued.
Therefore, the fact that a question of law may be raised of itself may not be sufficient justification for the Commission to
exercise its discretion to permit counsel to appear. In other words, merely because the declaration and orders sought “relate or
touch upon questions of law” (to quote from the respondent’s letter of 21 February 2003) does not mean that counsel is to be
given leave to appear.
Rather, the question of law raised or argued, or likely to be raised or argued, should be a question of substance and not mere
technicality. I say this because the Act provides means for settling disputes with the maximum of expedition and the minimum
of legal form and technicality. The prospect of there being raised unnecessary legal form and technicality, particularly, but not
solely, where it inhibits the settling of industrial disputes may well not be the sort of consideration which would justify the
exercise of discretion in favour of a legal practitioner appearing in a matter (Western Mining Corporation v. AWU, op.cit).
The substantive matter before the Commission is the claim that Ms Westlund has been subjected to a campaign of intimidation,
harassment and victimisation that would amount to workplace bullying. Section 29 requires the applicant union to specify the
relief it seeks once the substantive matter has been made out. However, it follows that the relief that is sought by the applicant
union is not of itself the substantive matter before the Commission. In granting relief under the Act the Commission is not
restricted to the specific claim made or to the subject matter of the claim: s.26(2). It is apparent in what follows that the
concern of the respondent has principally been directed to the relief that is sought. However, it does not automatically follow
that the relief that is sought is indivisible from the substantive matter before the Commission such that leave is to be granted to
counsel to appear and be heard also for the substantive matter.
The questions of law referred to in the correspondence and the e-mails now relied upon by the respondent to support its
application to be represented by counsel can be grouped as follows—
(1)
Items (3), (9) of the correspondence, (a) and (b) of the e-mail raise managerial prerogative and public interest
respectively. Matters of managerial prerogative do not stand outside the area of industrial disputes (re: Cram
and Others; ex parte NSW Collery Proprietors Association Limited (1987) 72 ALR 161). In any event, s.80E(5)
provides that the jurisdiction of the arbitrator to enquire into and deal with any industrial matter relating to a
government officer cannot affect or interfere with the exercise by an employer of any power in relation to any
matter within the jurisdiction of the arbitrator.
Therefore the fact that managerial prerogative may be touched upon would be insufficient for the Commission
to exercise its discretion to grant leave for counsel to appear. It is beyond question that the mere exercise of
managerial prerogative does not prevent the Commission from enquiring into the fairness or otherwise of the
exercise of that prerogative where it affects the employment relationship with employees (City of Canning v.
Operative Painters and Decorators Union (1994) 74 WAIG 2321 at 2322). Nor am I aware of any authority
which says that the public interest is a reason for granting counsel leave to appear.

83 W.A.I.G.
42

43

44

45

46

47

48

49

50

51

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

505

Finally these items may arise in relation to the substantive matter before the Arbitrator, however, the legal
principles relating to them are well settled and these items do not warrant the exercise of discretion to allow
counsel to appear.
(2)
Item (2) merely states “legal principles applicable to the granting of a declaration and or order against the Public
Advocate”. There is an issue about whether or not the Commission is able to issue a mere declaration in the
absence of an order: Hon Minister for Police v. WA Police Union (2000) 81 WAIG 356. That issue does not
arise in this case. The mere statement that there is a legal principle applicable is unhelpful and without more
does not identify a question of law which is likely to arise in this matter.
(3)
Item (4) merely states “Public Sector Standards, transfer, redeployment”. It is not clear what is being referred to
here. However, it may be convenient to link this point with items (1) and (e) which respectively raise the power
or jurisdiction of the arbitrator to make an order requiring the respondent to provide Ms Westlund the necessary
assistance to relocate to another position in the public sector. In the proceedings of 17 February 2003 those
questions of law formed the basis for the Commission granting leave for counsel to appear in relation to order
(3) as sought.
The issue becomes whether or not those questions of law are indivisible from the substantive matter. For the
reasons given earlier, the relief sought is separable from the substantive matter. To put it another way, the
appearance of counsel in relation to the questions of law relating to such an order, if the evidence shows that the
union’s claim is made out and that order is pursued, may be able to be dealt with by written submissions or by a
brief appearance by counsel at the commencement or the conclusion of the hearing.
(4)
Items (5) and (d), and items (7), (8) and (c) respectively refer to the power and or jurisdiction of the arbitrator to
order the respondent to place Ms Westlund on paid leave or to reinstate accrued leave or “create a new form of
paid leave”.
It is not easy to see what questions of law are raised in this regard. The Public Service Arbitrator has the power
to enquire into and deal with the claim that Ms Westlund has been subject to a campaign of intimidation,
harassment and victimisation that would amount to workplace bullying. If in dealing with that claim it was
apparent that some annual leave had been utilised by Ms Westlund which ought be re-credited, it is difficult to
see what substantive question of law arises. The arbitrator is not being asked to create a new form of paid leave
nor create new employee paid leave entitlements. The items do not at this point appear to be of sufficient
moment to warrant the exercise of the arbitrator’s discretion to allow counsel to appear in relation to the
substantive matter or in relation to orders (4) and (5) as sought.
(5)
Item (6) raises the power and or jurisdiction of the arbitrator to grant or make the orders sought given the
resolution of the workers’ compensation matter. The Commission is aware of workers’ compensation matters
from earlier proceedings in relation to the production of documents [2002 WAIRC 06875]. The status of those
workers’ compensation proceedings, whether current or past, is a matter of fact and it is not clear what question
of law may be raised regarding the jurisdiction of the arbitrator.
It follows that I am not persuaded that any of the broader questions of law now described in the correspondence and e-mail
submitted by the respondent either arises or is indivisible from the substantive matter before the Commission so that the
Commission ought revisit its decision of 17 February 2003.
Accordingly, the decision of the Commission is that counsel may appear and be heard in relation to the claim for an order that
the Public Advocate provide the necessary assistance to relocate Ms Westlund to a suitable alternative position within the
public sector. As a matter of convenience, the Commission will accommodate the appearance of counsel on that issue either
orally or in writing. In all other respects, leave for counsel to appear is not granted.
In reaching this conclusion I feel bound to observe that in the past the Commission as presently constituted has found the
appearance of counsel, whether for the applicant or the respondent, generally to have been of assistance to the Commission.
____________________

2003 WAIRC 07819
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF TRANSPORT, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
FRIDAY, 28 FEBRUARY 2003
FILE NO.
P 62 OF 2000
CITATION NO.
2003 WAIRC 07819
_________________________________________________________________________________________________________
Result
Application dismissed
_________________________________________________________________________________________________________
Order
WHEREAS this is an application for an order pursuant to Section 23A of the Industrial Relations Act 1979; and
WHEREAS on the 8th day of May 2001 the Arbitrator convened a conference for the purpose of conciliating between the parties:
and
WHEREAS at the conclusion of that conference the Applicant sought time to consider its position; and
WHEREAS the application was set down for a For Mention hearing on the 25th day of July 2002 and at the conclusion of the
hearing the parties were to have further discussions and advise the Commission of the status; and
WHEREAS on the 9th day of September 2002 the Arbitrator convened a further conference for the purpose of conciliating between
the parties: and
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WHEREAS at the conclusion of that conference the parties had reached an agreement in respect of the application; and
WHEREAS on the 25th day of February 2003 the Applicant filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
____________________
2003 WAIRC 07729
ON CALL ALLOWANCE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT
v.
COMMISSIONER OF POLICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE
FRIDAY, 14 FEBRUARY 2003
FILE NO.
PSACR 34 OF 2002
CITATION NO.
2003 WAIRC 07729
_________________________________________________________________________________________________________
Result
Jurisdiction not found
Representation
Applicant
Mr P Momber of Counsel and with him Ms M Fransen
Respondent
Mr R Bathurst of Counsel and with him Ms C Brown
_________________________________________________________________________________________________________
1

Reasons for Decision
This is a matter referred for hearing and determination pursuant to s.44 of the Industrial Relations Act 1979 (“the Act”). The
Schedule to the Amended Memorandum of Matters Referred for Hearing and Determination under s.44 (the Referral) is as
follows—
“ AM E N D E D S C H E D U LE
1.
The WA Police Union of Workers (“the WAPU”) says that—
a)
its member, Senior Sergeant Nicole Hill, is entitled to be paid an on-call allowance pursuant to clause
19 of Western Australian Police Service Enterprise Agreement for Police Act Employees 2001 PSA
AG 8 of 2001 (“the Agreement”);
b)
when Senior Sergeant Hill commenced duty as the Officer in Charge of Property Receival (and
Exhibit) Storage Section (“PRESS”) on 22 June 1998, she sought instruction from her then Officer in
Charge Superintendent Bowers (retired), to clarify the ‘after hours’ call outs the section was required
to attend to. She was advised that as the only sworn officer at PRESS she would be required to
respond forthwith for duty outside her rostered ordinary working hours to attend incidents and alarms
on site;
c)
apart from the periods of approved leave, Senior Sergeant Hill has been on call and responded to and
attended to all incidents and alarms outside of her normal rostered hours of duty since commencing as
OIC of PRESS. Outside of her normal working hours Senior Sergeant Hill has remained contactable at
all times by telephone and mobile phone as was required of her as the OIC of PRESS; and
d)
Senior Sergeant Hill was provided by the WA Police Service with a vehicle for commuting purposes
and to attend to after hours alarms and incidents. Senior Sergeant Hill was also provided with a mobile
phone and required to provide the central police Communications Centre with her home and mobile
phone contact details.
2.
Alternatively, the WAPU says that if there is no entitlement arising from the Agreement, Senior Sergeant Hill
ought be granted an on-call allowance due to the merits of her situation.
The WAPU seeks—
1.
a Declaration that Senior Sergeant Hill be entitled to an on-call allowance pursuant to clause 19 of the
Agreement ; and
2.
an Order that the Commissioner of Police pay Senior Sergeant Hill an on-call allowance from 22 June 1998 to
the date from which she transferred from the position of Officer in Charge at PRESS.
The Commissioner of Police refutes the claim of the WAPU and opposes the Order and declaration as sought and says
that—
1.
Senior Sergeant Hill was not “rostered” nor has she been “directed by a duly authorised Senior Officer” to “be
available to respond forthwith for duty” outside of her ordinary working hours or shift. Accordingly, she has not
been “on-call” within the meaning of clause 19 of the Agreement and therefore is not entitled to be paid the
allowance;
2.
the after hours contacts made to Senior Sergeant Hill which have requested her attendance on-site constitute
emergency returns to duty were in accordance with clause 18(3) of the Agreement;
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for after hours attendances Senior Sergeant Hill is entitled to be paid in accordance with the emergency return to
work rates provided in clause 18 of the Agreement;
4.
There is no entitlement pursuant to the Agreement to an on-call allowance.
5.
Further the merits of the matter do not warrant Senior Sergeant Hill being paid an on-call allowance.”
The respondent challenges the Commission’s jurisdiction to deal with the matter on the grounds that the first leg of the matter
seeks the enforcement of an entitlement pursuant to an industrial agreement, which is the exclusive province of the Industrial
Magistrate’s Court. It says that the second leg of the matter seeks that the Commission effectively vary the Agreement, to
create a new aspect of on-call, when clause 19 covers the intentions of the parties as to entitlements to on-call allowances.
For the purposes of dealing with the issue of jurisdiction, the applicant submitted a Proof of Evidence of Nicole Morag Hill
(Exhibit 1) and refers only to paragraphs 81 and 85 of that document. Those paragraphs state—
“81.
To date my senior management has never adequately addressed these concerns. In not addressing these concerns
I have been either denied a rightful entitlement under the agreement or a reasonable wage for work done.
…
85.
I am concerned at the way management instruct their staff to undertake duties outside of their normal working
hours and/or job descriptions and then avoid paying entitlements under the industrial agreement or to pay me a
reasonable wage for the work that I did by relying on technicalities such as I did not receive a specific directive
to be “on-call”.”
The applicant also says that its claim is related to Ms Hill being permanently on-call for the period 22 June 1998 to 13 October
2002.
The applicant characterises the claim in these ways—
(1)
Ms Hill has an entitlement pursuant to the Agreement; or
(2)
Ms Hill is entitled to a reasonable sum for standing and waiting, i.e. working.
The applicant also says that the respondent’s conduct in refusing the claim and not acknowledging it is unconscionable, and
that this requires the use of the Commission’s arbitral powers.
The applicant’s final characterisation of the claim is that it seeks the Commission to use its arbitral powers to decide whether
Ms Hill entered into an agreement to carry out certain duties. If so, is she entitled to payment? If yes, what payment is she
entitled to?
The applicant argues that the Commission is not bound by the words contained in the Referral, that the Commission is obliged
to deal with the matter to resolve the dispute between the parties, and is obliged to heed the requirements of s.26(1)(a) thereby
overcoming any impediments which might arise in the shape of technicalities and legal forms.
The first matter I note is that the requirements on the Commission to act according to “the substantial merits of the case
without regard to technicalities and legal form” (s.26(1)(a)) is that this can only be done “in the exercise of its jurisdiction”
(s.26). Section 26 prescribes that approach only in relation to matters which are within jurisdiction. It does not provide that in
dealing with matters on the basis of equity, good conscience and the substantial merits, the Commission is to ignore
technicalities and legal forms such as to enable it to go beyond its jurisdiction. It is only when the Commission is acting within
jurisdiction that the approach specified in s.26(1)(a) is to apply.
As to the applicant’s characterisation of the claim as relating to unconscionable conduct by the respondent in refusing the claim
and not acknowledging it, I note that the claim as set out in the Referral makes no reference to any alleged unconscionable
conduct on the part of the employer. The only reference to any issue of equity or merit is in the alternative statement of claim
set out in paragraph 2 where the applicant seeks the creation of an entitlement if none exists, on the ground of the merits of the
situation. The issue of the respondent’s conduct has arisen only during the argument regarding jurisdiction, by reference to
paragraphs 81 and 85 of Exhibit 1. The Referral does not seek any findings, declarations or orders as to the respondent’s
conduct either in the past or in the future.
As to the first aspect of the claim, I am of the view that this clearly asserts that Ms Hill has an entitlement. Paragraph 1(a) of
the Referral sets out that the Union “says that (Ms Hill) is entitled to be paid an on-call allowance pursuant to clause 19 of (the
Agreement)”. Paragraphs 1(b) to (d) then set out the circumstances said to support that assertion.
The declaration and order sought are specified widely enough to deal with the applicant’s two alternative arguments. The
declaration sought in so far as it relates to the first argument seeks a finding of an entitlement in this case it can be an
entitlement pursuant to the Agreement. The order sought is for payment – i.e. enforcement of that entitlement. (See St
Michael’s School v Independent Schools Salaried officers’ Association of Western Australia (FB) (2000) 80 WAIG 2839 at
2840)
Paragraphs 81 and 85 of Exhibit 1 also assert either an entitlement under the Agreement or an entitlement to a reasonable
payment.
Section 83 provides for the enforcement of certain instruments, including industrial agreements, by the Industrial Magistrates
Court. Subsection (3) of s.83 says that applications for such enforcement shall not be made otherwise than under subsection (1)
of that section. The Agreement is an industrial agreement within the meaning prescribed in s.7 of the Act, having been
registered by the Commission on 20 October 2001.
Accordingly, in so far as the matter before me seeks the enforcement of the Agreement, it is not a matter within the
Commission’s jurisdiction. (See Cliffs Robe River Iron Associates v Electrical Trades Union of Workers of Australia (Western
Australian Branch) (FB) (1982) 62 WAIG 2679, and Crewe and Sons Pty Ltd v Amalgamated Metal Workers and Shipwrights
Union of Western Australia (FB) (1989) 69 WAIG 2623 at 2628) (See also Civil Service Association of Western Australia
Incorporated v Director General, Department of Justice (2002) 82 WAIG 2679 and AMIEU v The Preston River Abattoir
(1992) 72 WAIG 2602).
As to the second aspect of the claim by which the applicant seeks that an entitlement be created on the merits of the situation if
no entitlement exists, I note the terms of the Agreement in respect of on-call provisions. Clause 19 – On-Call – Close Call –
Standby Allowances sets out definitions for each of those categories, as well as the amount per hour of each allowance. Other
conditions for payment are also prescribed.
Having considered the nature of the alternative claim as set out in the Referral, I conclude that the effect of what is sought is
the creation of a new category of on-call allowance, or additional criteria relating to it, for the purpose of dealing with the
merits of the circumstances applying to Ms Hill for the period 22 June 1998 to 13 October 2002. That would have the effect of
varying the Agreement, and doing so retrospectively.
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In accordance with The Chief Executive Officer of the Western Australian Tourism Commission v The Civil Service Association
of Western Australia Incorporated (FB) (2000) 80 WAIG 1370 and Director General of the Ministry For Culture and The Arts
v The Civil Service Association of Western Australia Incorporated (IAC) (1999) 80 WAIG 453, there is no power in the
Commission to issue an order which would have the effect of varying an industrial agreement.
19 Accordingly, I conclude that the Commission has no jurisdiction to deal with the matter as set out in the Referral.
18

_________
2003 WAIRC 07780
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPELLANT
v.
COMMISSIONER OF POLICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
FRIDAY, 21 FEBRUARY 2003
FILE NO/S.
PSACR 34 OF 2002
CITATION NO.
2003 WAIRC 07780
_________________________________________________________________________________________________________
Result
Application dismissed.
_________________________________________________________________________________________________________
Order
HAVING heard Mr P Momber (of counsel) and with him Ms M Fransen on behalf of the Applicant and Mr R Bathurst (of counsel)
and with him Ms C Brown on behalf of the Respondent, the Public Service Arbitrator, pursuant to the powers conferred under the
Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.

INDUSTRIAL MAGISTRATE—Complaints before—
2003 WAIRC 07861
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATE’S COURT
PARTIES
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH,
COMPLAINANT
v.
SILVER CHAIN NURSING ASSOCIATION INC, DEFENDANT
CORAM
MAGISTRATE G CICCHINI IM
DATE
THURSDAY, 23 NOVEMBER 2000
COMPLAINT NO.
CP 61 OF 2000, CP 62 OF 2000
CITATION NO.
2003 WAIRC 07861
_________________________________________________________________________________________________________
Representation
Complainant

Mr A Dzieciol instructed by Messrs. Hammond Worthington, Barristers and Solicitors appeared for
the Complainant.
Defendant
Ms M Kuhne from the Chamber of Commerce and Industry of Western Australia appeared for the
Defendant
_________________________________________________________________________________________________________
Reasons for Decision
The Allegations
1
By its complaints made 25 February 2000 the complainant alleges that the defendant breached the Silver Chain Registered
Nurses Agreement 1997 (the Agreement) to which it was a party by—
•
Failing on 29 December 1999 to pay its employee Patricia Davies public holiday penalties for working on a day observed
in lieu of the Christmas Day and Boxing Day holidays being Monday 27 December and Tuesday 28 December 1999 for
the pay period ending 28 December 1999.
•
Failing on 29 December 1999 to pay its employee Juliette Heaton public holiday penalties for working on a day observed
in lieu of the Christmas Day and Boxing Day holidays being Monday 27 December and Tuesday 28 December 1999 for
the pay period ending 28 December 1999, and
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•

Failing on 12 January 2000 to pay its employee Patricia Davies public holiday penalties for working on a day observed in
lieu of the New Year’s Day holiday being Monday 3 January 2000 for the pay period ending 11 January 2000, and
•
Failing on 12 January 2000 to pay its employee Juliette Keaton public holiday penalties for working on the day observed
in lieu of the New Year’s Day holiday being Monday 3 January, 2000 for the pay period ending 11 January 2000.
Jurisdiction
2
By virtue of the provisions in sections 177A, 178(1), 178(5A) and 178(6) of the Workplace Relations Act
1996 (Commonwealth) and Section 81 of the Industrial Relations Act 1979 as amended (Western Australia), I have
jurisdiction to hear and determine the said complaints.
The Issues
3
By its particulars of claim the complainant contends that the defendant breached clause 22(b) of the Agreement. The
particulars of the alleged breaches are set out at sub-paragraphs (a) to (e) of paragraph 4 of the particulars of claim. I repeat the
relevant particulars—
(a)
Each of the employees concerned worked a seven (7) hour shift on 27 and 28 December 1999 and 3 January
2000 respectively.
(b)
For the work performed on each of the days in question, the employees were each paid at ordinary time for the
hours that they worked on those days.
(c)
Clause 22(a) of the Agreement provides that the days specified therein “or the days observed in lieu of those
days shall be observed as public holidays”. The days specified included “New Years Day… Christmas Day and
Boxing Day.”
(d)
The ANF contends that for the purposes of clause 22(a) of the Agreement—
i)
Monday 28 December 1999 was a day observed in lieu of the Christmas Day public holiday; and,
ii)
Tuesday 29 December 1999 was a day observed in lieu of the Boxing Day public holiday; and,
iii)
Monday 3 January 2000 was a day observed in lieu of the New Year’s Day public holiday.
(e)
Accordingly the two nurses concerned should have been paid at the rate of double time and a half for all time
worked on each of these days, however they were only paid at the ordinary time rates for that time. The nurses
were therefore underpaid for the hours that they worked on 27 and 28 December 1999 and on 3 January
2000 respectively.
4
The defendant denies breaching the Agreement. It says that clause 22 of the Agreement is clear and unambiguous. It says that it
has applied clause 22 with the effect that a nurse rostered to work on the public holiday which fell over the
5
Christmas – New Year period 1999/2000 was paid public holiday penalty payments for all work performed on—
(a) Christmas Day Saturday 25 December 1999,
(b) Boxing Day Sunday 26 December 1999
(c) New Year’s Day Saturday 1 January 2000
6
The defendant says that nurses who worked on those public holidays were paid for the hours worked pursuant to clause 22(b).
Ms Davies and Ms Keaton were not asked to work on Christmas Day, Boxing Day and New Year’s Day.
7
The defendant’s argument inter alia is set out at paragraphs 12 to 17 of the particulars of defence. I set out those particulars—
12. The ANF contends in its particulars of claim that for the purposes of clause 22(a) of the Agreement the public
holidays should have been observed as follows—
“(a)
Monday 28 December 1999 was a day observed in lieu of the Christmas Day public holiday; and
(b)
Tuesday 29 December 1999 was a day observed in lieu of the Boxing Day public holiday; and
(c)
Monday 3 January 2000 was a day observed in lieu of the New Year’s Day public holiday.”
13. The Complainant makes this contention in spite of the fact that there is no provision within the Agreement allowing
for the substitution of another day for a public holiday prescribed by the Agreement and provides no reasons for
asserting that the day referred to in paragraph 12 are days observed in lieu of the respective public holidays.
14. The Silver Chain Registered Nurses Agreement simply provides for the observance of specified public holidays or
days observed in lieu of those days.
15. The effect of the Complainant’s interpretation of the agreement would have resulted in a nurse who worked on
Christmas Day, for example, being paid the ordinary weekend rate for the hours worked on that day pursuant to
Clause 12 – Shift Work (a loading of 50%). This compares with a loading of 150% for work performed on a public
holiday.
16. Accordingly the nurse who worked on Christmas Day, for example and not on Monday 28 December 1999 would
have been disadvantaged compared with the nurse who worked on the latter day and not on the actual Christmas Day.
17. Hence the Defendant has applied the Agreement strictly and in doing so believes it has been applied in the fairest
way for all registered nurses.
The Agreement
8
It is pertinent at this point to set out the relevant provisions of clause 22 of the Agreement.
(a)

(b)

22. – PUBLIC HOLIDAYS
For the purposes of this agreement the following days, or the days observed in lieu of those days, shall be
observed as public holidays without deduction of pay—
New Year’s Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation
Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
An employee who works on a public holiday named herein shall at the option of the employer be entitled to one
of the following—
(i)
double time and a half for the actual time worked on the holiday; or
(ii)
time and a half for the actual time worked with an equivalent period of time off, paid at the ordinary
rate.
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Such time off shall be taken at a mutually convenient time and may be taken in conjunction with a
period of annual leave.
(c)
(i)
where a public holiday falls on a day on which a continuous shift employee is rostered off duty the
employee shall be entitled to an additional day’s pay at ordinary rates.
(ii)
Where a public holiday falls on a day on which a full time employee is rostered off duty the employee
shall be entitled to an additional day’s pay at ordinary rates. This paragraph shall not apply to parttime employees.
(iii)
Provided that by agreement between the employer and employee, the employee may observe that
public holiday, paid at the ordinary rate, on a day mutually acceptable to the employer and employee.
It is axiomatic that neither of the nurses the subject of the complaints before me were at the relevant time continuous shift
employees nor were they full time employees. Indeed it is common ground that they were part-time employees. Accordingly
clause 22(c) does not apply to them.
A consideration of clause 12 of the Agreement is also appropriate given that the Complainant argues that the nurses who
worked on Christmas, Boxing and New Year’s days should be paid penalty rates for shift work. It provides—
12. – SHIFT WORK
(a)
Ordinary hours worked before 6 am or after 7 pm on any weekday shall attract a loading of 15%.
(b)
Ordinary hours worked between midnight Friday and midnight on the following Saturday shall attract a loading
of 50%.
(c)
Ordinary hours worked between midnight Saturday and midnight on the following Sunday shall attract a
loading of 75%.
Accordingly it is argued that if 25 and 26 December 1999 and 1 January 2000 are not observed as public holidays by virtue of
clause 22(a) then any work done on those days would attract the shift work penalties in clause 12 rather than the public holiday
penalties provided for in clause 22(b) of the Agreement.

The Facts
12 The parties have agreed certain facts. The agreed facts are as follows—
1.
At all relevant times—
(a)
Ms PATRICIA DAVIES was employed by the Respondent as a Registered Nurse Level 2.2;
(b)
Ms JULIETTE KEATON was employed by the Respondant (sic) as a Registered Nurse, Level
2.3 (“the employees”).
2.
Each of the employees was at all relevant times employed on a part time basis of up to 150 hours in a four week
cycle.
The Silver Chain Registered Nurses Agreement 1997 (the Agreement to which the Respondant (sic) was a party
3.
and by which it was bound at the time of the alleged breaches), applied to the employment of the employees.
4.
Prior to the Agreement coming into effect, the conditions of employment of Registered Nurses employed by the
Respondant (sic) were governed by the Nurses (Silver Chain Nursing Association Award) 1991 (“the Award”).
The Public Holidays clause in the Award, clause 18 is in similar terms to the Public Holiday clause in the
agreement, namely clause 22.
5.
Each of the employees worked a 7 hour shift on each of the following days—
(a)
27 December 1999;
(b)
28 December 1999; and
(c)
3 January 2000(“the days in question”).
6.
For working on the days in question each of the employees were paid at an ordinary hourly rate applicable to
her classification.
7.
The payment received by the employee PATRICIA DAVIES for working on each of the days in question was
the amount of $140.20. The payment received by the employee JULIETTE KEATON for working on each of
the days in question was $143.39.
8.
Each of the employees was also employed by the Respondant (sic) in December 1998 and each of them worked
a 7 hour shift on Monday 28 December 1998. For the work performed by them on that day the employees were
paid at the rate of time and a half and in addition received a day off in lieu for working on 28 December 1998.
9.
If the complaints were to be upheld and the Complainant’s interpretation of the Agreement was accepted, the
employees would have been paid as follows—
(a)
Patricia Davies - $350.50 for each of the days in question; and
(b)
Juliette Keaton - $358.47 for each of the days in question.
10.
If the position outlined in paragraph 10 is correct then the employees were underpaid as follows—
(a)
Patricia Davies: $210.30 per day for 3 days, a total of $630.90; and
(b)
Juliette Keaton: $215.08 per day for 3 days, a total of $645.25.
11.
All direct care services operated by the Respondant (sic) which provide a service on the basis of 7 days a week
24 hours per day continued to operate between 25 to 28 December 1999. Clerical and administrative services
which operate on the basis of a Monday to Friday service did not operate on those days.
13 The complainant did not call any evidence and simply relies on the agreed facts. The defendant on the other hand called one
witness namely Patricia Jene, the defendant’s Manager of Employee Relations. Ms Jene testified that in November 1999 she,
as a result of a number of queries raised by employees, considered the appropriate rates to be paid over the then forthcoming
Christmas / New Year period. She issued advice to employees through their managers that nurses employed under the
agreement would be paid public holiday rates for Saturday 25 December and Sunday 26 December 1999 and January 1, 2000.
She informed employees that ordinary rates would be paid for work carried out on Monday 27 December, Tuesday
28 December 1999 and Monday 3 January 2000. (See Exhibit 9). Ms Jene took the view that clause 22(b) had no application
given that the defendant’s operations were conducted on a twenty-four hours a day seven days a week basis. Ms Jene
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considered that clause 22(a) was not a substitution clause in the vein of that found in the Hospital Salaried Officers (Silver
Chain) Award No 38 of 1978. Relevantly clause 14(1)(b) of that award provides—
“(b) Where any of the days mentioned in paragraph (a) hereof falls on a Saturday or Sunday, such holiday shall be
observed on the next succeeding Monday and where Boxing Day falls on a Sunday or a Monday, such holiday shall
be observed on the next succeeding Tuesday; in each case the substituted day shall be deemed a holiday without
deduction of pay in lieu of the day for which it is substituted”.
14 Ms Jene distinguished the provision in clause 22(a) of the Agreement from the type of substitution clause referred to above by
concluding that the reference in clause 22(a) of the Agreement to “or the days observed in lieu of those days, shall be observed
as public holidays…” related to circumstances such as to the Sovereign’s Birthday which is actually on 21 April and is
celebrated in Western Australia on a day other than that day.
15 Ms Jene told the Court that she had not received any complaints about having been incorrectly paid from those said workers
who worked on 25 and 26 December 1999, and 1 January 2000.
Submissions
16 The defendant contends that clause 22(a) of the Agreement is not a substitution clause like that found in the Hospital Salaried
Officers (Silver Chain) Award 1978. If it were intended to be so it would have been expressed in similar terms as that found in
that award. Ms Kuhne for the defendant submits that clause 22(a) cannot be considered as a less sophisticated way of
expressing substitution as found in other awards. She contends that, as the Agreement is of relatively recent origin, there was
an opportunity to clearly express substitution in the light of older award provisions if that was the intention of the parties.
Given that clause 22(a) is not clearly expressed in terms of substitution it cannot be read in those terms as suggested by the
complainant.
17 Ms Kuhne also argues that the defendant has acted fairly by appropriately compensating those persons who actually worked on
Christmas, Boxing and New Year’s Days particularly taking into account the significance of those days. It is submitted that it
would be quite inappropriate for those nurses who worked on those days to be paid less than nurses who worked on Monday
27, Tuesday 28 December 1999 and Monday 3 January 2000.
18 The complainant submits that given that there is common ground in the fact that the wider community observed the Christmas
Day holiday on 27 January 1999, the Boxing Day holiday on 28 December 1999 and the New Year’s Day holiday on
3 January 2000 that the words of clause 22(a) operated to substitute those days as public holidays for the actual feast days
which fell on the weekend. It is suggested that the words “or the days observed in lieu of those days” when given their
ordinary and natural meaning must be taken to mean “or the days observed instead of or in place of those days (see the
definition of “lieu” The Oxford Dictionary of Current English Oxford University Press 1992 reprint. See also The Macquarie
Dictionary revised edition). Mr Dzieciol argues that Monday 27 December 1999 was observed as Christmas day instead of
25 December, that Tuesday 28 December 1999 was observed as Boxing Day instead of 26 December and that 3 January
2000 was observed as New Year’s Day instead of 1 January 2000. He argues that clause 22(a) is a substitution clause in that
regard. If it were not to be read in that fashion the words “or the days observed in lieu of those days” would have no effect. It
is suggested that the Court construe the provision to give its intended meaning being that when public holidays are observed
on the day other than the feast day, any person who works on the public holiday occasioned by the feast day is entitled to be
paid penalty rates.
Conclusion
19 In determining this matter it is important to consider the historical context in which the Agreement was made. The Agreement’s
predecessors namely the Nurses (Silver Chain Association) Award No 14 of 1965 (State Award) and the Nurses (ANF-WA
Silver Chain Association) Award 1991 (Federal Award) contain provisions, which are in very similar terms to that contained
within the Agreement. The Agreement in effect maintains the status quo in relation to the situation that existed in relation to
public holidays. Accordingly I find it surprising that this matter has not been addressed and resolved previously.
20 Clause 22(a) of the Agreement provides that certain days shall be observed as public holidays. Those days include Christmas
Day, Boxing Day and New Year’s Day. The days fixed as public holidays in Western Australia is governed by Section 5 of the
Public and Bank Holidays Act 1972 ( the Act). The Act provides—
5.
Days fixed as public and bank holidays
Subject to this Act, the several days specified, or appointed under the power, in the Second Schedule to this Act
shall be public holidays and bank holidays throughout the State.
21 I set out the Second Schedule to the Act—
Second Schedule
New Year’s Day (1st January).
Australia Day (26th January or, when that day falls on a Saturday or Sunday, the first Monday following the 26th January).
Labour Day (Monday on or first Monday following the 1st March).
Good Friday
Easter Monday
Anzac Day (25th April).
Foundation Day (Monday on or first Monday following 1st June).
Celebration Day for the Anniversary of the Birthday of the Reigning Sovereign (day to be appointed annually by
proclamation published in the Government Gazette at least 3 weeks before the day so appointed).
Christmas Day (25th December).
Boxing Day (26th December).
When New Year’s Day, Anzac Day, or Christmas Day falls on a Saturday or Sunday the next following Monday is also a
public holiday and bank holiday.
When Boxing Day falls on a Saturday the next following Monday is also a public holiday and bank holiday.
When Boxing Day falls on a Sunday or Monday the next following Tuesday is also a public holiday and bank holiday.
22 It will be seen from the Second Schedule that when Christmas Day and New Year’s Day fall on a Saturday as was the case in
1999 then the next following Monday is also a public holiday. When Boxing Day falls on a Sunday as was the case in 1999 the
next following Tuesday is also a public holiday. The word also is defined in the Macquarie Dictionary Revised Edition to
mean “in addition; too; further”. It is therefore in my view possible to conclude that there were two Christmas Day public
holidays in 1999, there were two Boxing Day holidays in 1999 and two New Year’s
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Day holidays in 2000. The defendant argues against such an interpretation on the basis that Parliament did not intend for extra
public holidays to be created but rather intended that there be preservation of the standard ten public holidays for those
workers not covered by awards. It is suggested that is so notwithstanding the use of the word “also” in the Second Schedule.
To support that argument I have been referred to the Second Reading Speech of the Minister for Labour Mr Taylor on 8 August
1972. The Honourable Minister said inter alia at page 2308 of Hansard—
“The proposed Act will enable the determinations of the arbitral authority – which heard evidence from unions of
employees and employers – to be placed into legislation and thus cause other wage and salary workers, not included
in industrial awards of the commission, to have the standard 10 public holidays applied to them”.
With all due respect to the proponent of the argument I take the view that resort to Hansard should only be considered when
there is some difficulty in construing the particular provision. There is no such difficulty in this instance. The wording and the
effect of the provision is clear on the plain reading of the same. It expressly and minatorily provides for additional public
holidays in circumstances such as those, which occurred during the 1999/2000 festive season. Obviously the Act also has the
effect of preserving public holiday entitlements for workers not included in awards. I find myself unable to agree with the
defendant’s argument on the interpretation of the provision.
However for the purposes of these proceedings the matter does not end there. I say that because the parties agree that the Act
has no application so far as it is inconsistent with the Agreement, which is an agreement, made under Commonwealth
legislation.
Section 152 (1) of the Workplace Relations Act 1996 states—
Subject to this section, if a State Law or a State award is inconsistent with, or deals with a matter dealt with in, an
award, the latter prevails and the former, to the extent of the inconsistency or in relation to the matter dealt with, is
invalid.
Section 170LZ (1) of the Workplace Relations Act 1996 provides—
Subject to this section, a certified agreement prevails over terms and conditions of employment specified in a State
law, State award or State employment agreement, to the extent of any inconsistency.
It is agreed by the parties that the certified agreement, which prevails over the Act, specifies only ten public holidays. It is
further agreed by the parties that any inconsistency between the Agreement and the Act should result in the Agreement
prevailing to the extent that only ten public holidays are provided for. Both parties agree that the Act must be construed subject
to the Agreement. Furthermore both parties contend that such an approach is consistent with the intent of Parliament in making
the Act subject to industrial instruments. In that regard Section 3 of the Act provides—
3 Construction of this Act to be subject to awards, orders, or agreements, made under Industrial Relations
Act 1979
Unless it is otherwise expressly provided in this Act, any provision of an award, order, or industrial agreement made
under the Industrial Relations Act 1979, or of a workplace agreement under the Workplace Agreements Act 1993,
prevails over any provision of or under this Act, to the extent of any inconsistency therewith.
Given that the parties concur that by virtue of the dominance of the Agreement employees bound by it are only entitled to the
ten nominated public holidays, it remains that I construe the meaning and effect of the words “or the days observed in lieu of
those days shall be observed as public holidays” as contained in clause 22(a) of the Agreement.
Substitution clauses such as that found in the Hospital Salaried Offices (Silver Chain) Award No. 38 of 1978 are clearly
formulated to protect the benefits of those employees who work on a Monday to Friday basis and who would otherwise lose a
public holiday benefit when the public holiday falls on a Saturday or Sunday. Is clause 22(a) aimed at achieving the same end?
If not what does the clause seek to do?
I take the view that the clause is aimed at protecting the entitlement of nurses to ensure that when the feast day falls on the
weekend that there be a public holiday substituted in its place to be observed on a weekday. The clause cannot, in my view, be
construed in any other manner including the manner in which Ms Jene construed it. I am fortified in that view because the only
possible application of Ms Jene’s argument as to clause 22(a) can only relate to Sovereign’s Birthday. It can have no other
application to any other nominated holiday within the clause. If the intent of the clause were to address that situation then I
would have thought that any reference in the clause to holidays other than the Sovereigns Birthday to be superfluous. If the
defendant’s argument is correct it draws the question why is there a need for the Agreement to specifically refer to other
holidays, which are not routinely observed on days other than the actual feast day?
Another possible construction that clause 22(a) invites is that if the specific public holiday mentioned in the clause be
abolished and another public holiday be proclaimed in its place that the replacement public holiday be observed in lieu of the
nominated holiday. An example being that if Good Friday, Easter Monday or Christmas Day public holidays be abolished on
account of non-Christian workers preferring to take religious holidays on days other than those days, then the substituted
religious public holidays would stand in lieu of the nominated holiday in clause 22 (a) of the Agreement. Given the historical
context in which the Agreement was made it is unlikely that the clause could be construed in such a manner.
The only other possible rational construction of the clause is that propounded by the complainant. It is not in issue that the
community observed the public holidays for Christmas, Boxing and New Year’s Days in the 1999/2000 festive season not on
the actual feast day, which in each instance occurred on the weekend but rather were observed on weekdays following the feast
day. Given that was the case I cannot comprehend how the defendant can successfully maintain its argument that it had a
choice to elect the day, which would be observed as the public holiday. That is whether it be the feast day itself or the public
holiday for that feast day as generally observed by the community. In my view neither the employer nor the employees had a
right of election as to which day would be observed as the public holiday. If there was such a right how did the right of
election arise? Certainly there is no provision to be found within the Agreement, which confers such a right of election. It is
also clear that the defendant did not have the right to choose on a unilateral basis whether penalty rates should apply to the
feast day or alternatively the public holiday celebrated by the community as a whole for that feast day. In my view regard must
be had for the way in which the general community observed holidays for the nominated feast days in the 1999/2000 festive
season. It is obvious to me that Christmas Day, Boxing Day and New Year’s Day were generally observed on days other than
their actual feast day and in fact in place of the actual feast day.
In my view clause 22(a) of the Agreement is aimed specifically to the occurrence of the type experienced in the
1999/2000 festive season. If the clause is not to be given such a meaning what else could it be aimed at? I cannot think of any
other rational alternative, which would otherwise give clause 22(a) meaning and effect. It is obvious that the clause is intended
to enable employees to celebrate a public holiday on a weekday for any Christmas, Boxing and New Year’s feast day
occurring on a Saturday or Sunday. Such an approach will give meaning and effect to clause 22(a). The clause in my view is
demonstrably a substitution clause albeit inelegantly structured.
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It cannot be denied that the application of the clause in this instance has the effect of producing an inequitable result for those
employees who actually worked on Christmas Day, Boxing Day and New Year’s Day. It is obvious that as a result of the
defendant’s experience from the previous year relating to nurses working on the feast day and not being paid penalty rates it
embarked upon its construction of the Agreement in order to appropriately compensate those nurses who worked on the actual
feast day. Notwithstanding its altruistic intent it is obvious that such a stance is against the obvious wording and intent of the
Agreement. It is this very unsatisfactory situation, which in my view the Act caters for in relation to employees working under
state provisions, which have not been modified by an award or agreement. In those circumstances all employees are
adequately compensated whether they work on the feast day or the public holiday for that feast day.
I find therefore that Patricia Davies was underpaid a total of $630.99 and Juliette Keaton was underpaid a total of $645.25.
G. CICCHINI,
Industrial Magistrate.

____________________
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Reasons for Decision
Background
1
The Respondent is a chartered accountant and registered tax agent who, at the material times, carried on business from
premises situated at 1 Irwin Road, Wangara. The Claimant is a former employee of the Respondent. She worked for the
Respondent in the capacity of secretary/relief receptionist from on or about 3 February 2000 to and including 8 March 2002.
Issues
2
It is not in dispute that the employment of the Claimant was at all material times subject to the terms and conditions of the
Clerks (Accountants Employees) Award No A8 of 1982 (the Award).
3
The Claimant alleges that from 3 February 2000 to 3 February 2001 she worked on a part-time basis with the Respondent and
that thereafter until her termination, which occurred on 8 March 2002 that she worked on a full-time basis. The Claimant
argues that, given that her employment status was in reality permanent, then she was, upon termination, entitled to payment in
lieu of annual leave not taken. The Claimant alleges that the Respondent has breached clauses 7B(3) and 12(1) of the Award
by virtue of his failure to pay her entitlements pursuant to those provisions. She says that she is entitled to recover $3,329.20 in
that regard. The Claimant also alleges a breach of clause 10(1) of the Award constituted by the Respondent’s failure to pay her
for public holidays that occurred during the material period. The Claimant seeks to recover the total amount of $1,587.30 in
that regard. Further, the Claimant contends that the Respondent has failed to comply with clause 14(2) of the Award by failing
to pay her one week’s pay in lieu of notice.
4
The total underpayment alleged, as is expressed in the Particulars of Claim, is said to be $4,916.50. That figure is clearly
wrong as it fails to take into account $483.70 for payment in lieu of notice. The correct amount should be $5,400.20. The
Claimant seeks to recover that sum together with interest on that amount. The imposition of penalties and an order for costs are
also sought.
5
The Respondent contends that the Claimant was at all material times a casual employee, a fact well known by her. He says that
she was offered casual employment on 1 February 2000 and accepted the same on 3 February 2000. She has since that time
been engaged on a number of other occasions until 8 March 2002. By virtue of her position being casual in nature she was
never entitled to annual leave or public holiday pay. Further, the Respondent contends she was not entitled to a week’s pay in
lieu of notice but rather that he could terminate her in accordance with the terms of their written agreement, which he did.
6
The pivotal issue to be determined in this matter is whether the Claimant was at all material times a “casual employee” within
the meaning of clause 7A of the Award or whether she was at all material times a permanent employee working either in a
part-time or full-time capacity.
The Facts
7
A short time prior to the Claimant gaining employment with the Respondent she had moved to Perth from Mandurah following
the break-up of her marriage. At the time she brought with her her two children then aged 7 and 9 respectively. Intent on
making a new start the Claimant sought part-time employment and wrote to several accountants seeking employment. She
advised them that she had experience working for an accountant in Mandurah and sought a similar position. She in fact sought
a part-time position so as to accommodate the needs of her children. She wanted to ensure that her children were emotionally
settled and settled in at school before committing herself to full-time employment. One of the firms to whom she wrote was
that of the Respondent. The Respondent expressed an interest and an interview was arranged. The week following the
interview Mr Vella offered the Claimant employment.
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On her first day at work (3 February 2000) the Claimant accepted as the terms and conditions of her employment those as set
out in a letter prepared by the Respondent and handed to the Claimant entitled “Offer of Casual Employment and Terms” (see
exhibit 1). The letter, which is dated 1 February 2000, contains inter alia the following terms—
“1. REMUNERATION
Your starting wage will be $15.00 per hour, on a casual basis, which will be paid fortnightly in arrears.
Your remuneration will be reviewed between 6 – 12 months. These reviews shall encompass performance and
conditions of employment.
2. PROBATION
The first four (4) months of your employment will be a probationary period during which time the contract may
be terminated by either party giving to the other, one weeks notice or paying or forfeiting, as the case may be,
one weeks wages in lieu of notice.
3. TERMINATION OF CONTRACT
(a)
Except in the case of Gross Misconduct, which includes but is not limited to theft, use of, or being under
the influence of drugs or alcohol, the parties agree that the notice periods set out in the table below shall
be given in writing by one party to the other—
Employee’ period of continuous service with
The Employer
Not more than 1 year
More than 1 year but not more than 3 years
More than 3 years but not more than 5 years
More than 5 years
(b)

9
10
11

12

13
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Period of notice
At least 1 week
At least 2 weeks
At least 3 weeks
At least 4 weeks

Where this notice or part of notice is not given by one of the parties, wages shall be forfeited by the
employee or paid in lieu of notice nor payment of pro rata annual leave nor payment of leave loading
being required to be made.
(c)
In the case of Gross Misconduct the employee may be terminated immediately and paid up to the time of
termination only with no pay in lieu of notice.
5. HOURS OF WORK
The hours of work shall be 9.00 am to 3.00 pm, 2 – 3 days per week during Feb – April. Then 9.00 am – 3.00 pm,
3 – 5 days per week from May through to January. You will also have an option to extend your daily hours during
May through to January. These hours are dependant upon the work available and your availability. The hours of
casual employment will totally be at the discretion of the employer.
11. SIGNIFICANT CHANGE
The employer undertakes to keep the employee informed as to any structural changes which may have a
significant effect on their future career prospects. This shall include discussions on re-training, re-deployment
and job security.”
Other provisions made it clear that the Claimant would not be entitled to payment with respect to public holidays, sick leave or
annual leave. The offer of employment was also subject to the Claimant entering into a confidentiality agreement.
It is noted that the Claimant readily concedes that she knew from the outset that she was employed as a casual employee and
was to be paid as such. Furthermore, it is clear that what the Respondent required of her suited her particular circumstances.
It is self evident from the time sheets kept with respect to the Claimant’s employment (exhibit 4) that in the very early part of
her employment she worked in the order of 4 to 7 days per fortnight usually working about a six and a half hour day. By early
June 2000 she increased the number of days worked and also the number of hours worked. From that time onwards until the
Respondent’s firm closed for the Christmas break in 2000 she in fact worked between 7 and 10 days per fortnight. Of the days
not worked some are attributable to public holidays occurring during the relevant fortnightly periods. She did not work
between just before Christmas 2000 and New Year’s Day 2001 inclusive. In the first year of her employment from about early
June 2000 to about mid January 2001 she worked in the order of about 8 hours per day. Such is self-evident when exhibit 4 is
considered. It is to be noted that the time sheets (exhibit 4) reflect some pay periods to be fortnightly whilst others are weekly.
Accordingly, regard must be had to that fact when analysing the table annexed to the Claimant’s Particulars of Claim. It is also
noted that there is some difficulty in the calculation of hours in the table in that for some of the pay periods the minutes
worked are expressed in a decimal configuration whereas in other instances the minutes worked are expressed as raw minutes.
The effect of that is that the total hours worked has been incorrectly calculated. Having made that observation, it suffices to
say, for my purposes, that it is readily apparent that during the first year of the Claimant’s employment commencing early June
2000 that she worked relatively regular hours usually commencing about 8:45 am and finishing any time between 4:45 pm and
5:00 pm. I recognise however that her start and finish time were flexible and were not necessarily the same each day.
The extent to which the Claimant worked for the Respondent during the latter part of her first year of employment is
exemplified by a consideration of the time sheets for the week ending 27 July 2000. It is noted that in that week she worked in
excess of 41 hours. A consideration of the time sheets for the week ending 2 December 2000 indicates that she worked
39 hours. She often worked in excess of 32 hours per week. Exhibit 4 also reflects a reduction of days and hours worked from
mid January 2001 through to mid April of that year. By the start of May 2001 she commenced working almost every day. The
failure to work on a given day is usually explained by the occurrence of a public holiday or, alternatively, by reason of the
Christmas period shutdown. On many occasions during the second year of the Claimant’s employment she worked in excess of
40 hours per week and almost invariably worked in excess of 32 hours per week. That occurred from early May 2001 and
onwards. It is self evident from the documentary evidence available that the Claimant’s work hours during that period were
both regular and significant.
Mr Vella in his testimony said that when he interviewed the Claimant he made it clear to her that the position offered was a
casual one and that her rate was a casual one inclusive of holiday pay, sick leave and annual leave. She was told that work
would be available according to the needs of the business and completely at his discretion. He said that Ms Bond was quite
happy with that because it suited her personal and domestic situations. Mr Vella told the Court that Ms Bond could refuse to
work if she wanted to. The fact that she did not have to go into work was something that Mr Vella accepted as part of the
casual arrangement that existed. Mr Vella was challenged when cross-examined as to his contention that the Claimant was
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during the material period engaged on a number of separate occasions. His response in that regard was unconvincing. He was
not able, in my view, to point out separate engagements. I am therefore able to conclude in that regard that there was only ever
one engagement, which was the one that occurred on 3 February 2000.
14 On 5 March 2002 the Claimant prepared and signed a letter to be given to the Respondent the next day. In that letter Ms Bond
said—
“I hereby wish to tender my resignation as a Receptionist with your firm.
I have been looking for alternative employment for a period of time now and have recently secured a permanent full time
position.
In line with our Workplace Agreement, I give you the required notice to finish on Thursday 28 March 2002.”
15 The letter was handed to Mr Vella on 6 March 2002. On Friday afternoon of 8 March 2002, Mr Vella called the Claimant into
his office, handed her a cheque and asked her to leave immediately. Mr Vella later posted a letter to the Claimant dated
8 March 2002 (exhibit 3) in which he said—
“Dear Julie
Please find enclosed cheque, which you may have inadvertently left behind.
Please note that the cheque included the following—
35.33 Hours worked (Friday 1/3/02 – Friday 8/3/02)
12.00 Hours to cover two days (11/3/02 & 12/3/02)
Gross Wages
$757.28
Tax
$142.00
---------Net
$615.28
As you were employed casually on the basis of 2-3 days per week, during February to May, I have taken the first weeks
notice of termination to include Thursday 7th & Friday 8th March. The second weeks notice being 11th & 12th March.
We wish you all the best for the future.”
16 The method of her termination shocked the Claimant. As a result she took advice and consequently was advised with respect to
her rights as against the Respondent.
Casual, Part-Time or Full-Time?
17 The Claimant contends that notwithstanding that she was labelled a “casual employee”, the reality was that she, at all material
times, was in fact a permanent employee working in either a part-time or full-time capacity. Accordingly I am called upon to
determine whether or not the Claimant was a permanent employee as alleged and if so whether she is entitled to recover
unpaid award entitlements in that regard. That process necessarily requires the consideration of the Award definition of
“casual employees” found at clause 7A, which provides—
7A. - CASUAL EMPLOYEES
(1)
A casual employee shall mean an employee engaged and paid as such, and whose employment may be
terminated by the giving of one hour’s notice on either side, or by the payment or forfeiture, as the case may be,
of one hour’s pay.
(2)
A casual employee shall be paid in accordance with the provisions of subclause (4) of Clause 11. - Rates of
Pay.
Notwithstanding anything contained in this clause the basis and terms of employment of casual clerks may be
varied in any particular case by agreement in writing between the employer and the Union.
18 There can be no doubt that the Respondent purportedly engaged the Claimant as a “casual employee” and paid her as such, but
can it be said that her employment could be terminated by either party giving one hour’s notice or by the payment or forfeiture
of one hour’s pay? The answer is clearly no. I say that because the terms of the agreement entered into between the parties on
8 February 2000 militates against such a construction. Although the Respondent purported to engage the Claimant on a casual
basis, it is readily apparent from the written agreement between them that her engagement was both permanent and long-term.
A number of the clauses within the written agreement reflect that to be the true position. The remuneration clause (clause 1) of
the agreement indicates a review of remuneration between six to twelve months. That is hardly the sort of clause to be found in
a contract of employment that evidences a number of separate engagements. Furthermore, the four-month probation period, as
provided for in clause 2, does not fit with casual employment. If the contract of employment were truly casual, the employer
would have been within his rights to terminate at any time and not to re-engage the Claimant. The position is perhaps best
demonstrated by the “Termination of Contract” clause, which makes reference to the periods of notice to be given. The periods
referred to within that clause are clearly inconsistent with what is contained in clause 7A(1) of the Award. It is the type of
clause that would relate to an employee who is regarded as being permanent. The clause itself refers to the employee’s period
of continuous service with the employer and envisages employment for continuous periods of years, consistent with that of a
permanent employee. Further, clause 11 of the agreement entitled “Significant Change” is also inconsistent with casual
employment. That clause addresses, inter alia, job security. Put bluntly there is no job security as a casual. It is clear that the
clause was aimed at the Claimant continuing to work for the Respondent on a permanent and long-term basis. It is apparent
that neither party was of the view that the contract of employment was determinable by the giving of one hour’s notice.
Indeed, the dealings between the parties evidence the true nature of the relationship, as does the written agreement between
them (see Squirrell v Bibra Lakes Adventure World Pty Ltd 64 WAIG 1834 per Fielding C at page 1835). On a construction
of the written agreement alone, it is obvious that the relationship falls outside of what is envisaged and defined by clause 7A of
the Award. Further, on the evidence, it is possible to conclude, and I do conclude, that there were not separate engagements of
the Claimant. Rather, there was one single engagement of her on 3 February 2000 with the expectation that the relationship
would be ongoing and that the Claimant would work for the Respondent as required. Having said that, I recognise that there
was considerable flexibility permitted by the Respondent as to start and finish times and as to the totality of hours worked.
Such flexibility, of itself, does not render a permanent relationship a casual one. The fact that the Claimant considered herself
to be a casual and that she was paid as such is not determinative of the issue. As the Full Bench of the Western Australian
Industrial Relations Commission said in Serco (Australia)Pty Ltd v John Joseph Moreno 76 WAIG 937 at 939 in respect of
the definition of “casual employee”, (the parties)—
“…cannot by the use of a label render the nature of a contractual relationship something different to what it is (see
Stewart v Port Noarlunga Hotel Ltd (op cit) per Haese DPP at pages 5-6).
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Certain indicia may be indicative of the nature of the contract, but they are not determinative, taken alone. These may
include the classifying name given to a worker and initially accepted by the parties, the provisions of the relevant award,
the reasonable expectation that work would be available to him, the number of hours worked per week, whether his
employment was regular, whether the employee worked in accordance with a roster published in advance, whether there
was a reasonable mutual expectation of continuity of employment, whether the notice is required by an employee prior to
the employee being absent on leave, whether the employer reasonably expected that work would be available, whether the
employee had a consistent starting time and finishing time, and there may be other indicia”.
19 In this case there was a reasonable and mutual expectation of continuity of employment. The agreement between the parties
evidences that. Indeed the conduct of the parties evidences formality, certainty and reasonable regularity in keeping with the
situation of a permanent employee. The way in which the parties conducted themselves, other than with respect to the rate of
pay, was demonstrative of an on-going relationship. There is no way, in those circumstances, that one could conclude that the
relationship was terminable on one hour’s notice, payment or forfeiture as the case may be. The Claimant does not fall within
the definition of casual employees as provided by the Award. For the sake of completeness I mention that what His Honour
said in CPSU v State of Victoria (2000) FCA 14 has no application here. In that case His Honour was dealing with the
common law situation in the absence of award proscription as to the meaning of “casual” and “part-time employees.” In this
case the Award specifically proscribes meanings to those terms.
20 I take the view that what the Respondent has done in this instance is to have attempted to contract out of the Award by
labelling the Claimant as a casual. In that way he did not have to worry about all the relevant award provisions, which attach to
permanent employees, including holidays. That suited his purpose. He nevertheless expected the Claimant to work on a
continuing basis. The relationship was not terminable at short notice as is evidenced by the agreement. Indeed the agreement
reflects an expectation on the Respondent’s part that the Claimant would work on a regular and continuing basis albeit with
some flexibility. What he attempted to do, however, is prohibited by section 114 of the Industrial Relations Act 1979 which
provides—
“114.
Prohibition of contracting out
(1)
Subject to this Act, a person shall not be freed or discharged from any liability or penalty or from the
obligation of any award, industrial agreement or order of the Commission by reason of any contract made or
entered into by him or on his behalf, and every contract, in so far as it purports to annul or vary such award,
industrial agreement or order of the Commission, shall, to that extent, be null and void without prejudice to the
other provisions of the contract which shall be deemed to be severable from any provisions hereby annulled.
(2)
Each employee shall be entitled to be paid by his employer in accordance with any award, industrial
agreement or order of the Commission binding on his employer and applicable to him and to the work
performed, notwithstanding any contract or pretended contract to the contrary, and the employee may recover
as wages the amount to which he is hereby declared entitled in any court of competent jurisdiction, but every
action for the recovery of any such amount shall be commenced within 6 years from the time when the cause of
action arose, and the employee is not entitled to recovery of wages under this subsection and otherwise, in
respect of the same period.
(3)
This section has effect subject to section 7E.”
21 If the Claimant was not a casual employee within the meaning of clause 7A(1) of the Award, it follows that she was a
permanent employee, either full-time or part-time.
22 Part-time employees are defined in clause 7B of the Award, which states—
7B. - PART-TIME EMPLOYEES
(1)
A part-time employee shall mean an employee who, subject to the provisions of Clause 7. - Hours, works no
more than 32 ordinary hours per week except where a part-time employee at the date of this Award is employed
for more than 32 hours a week, that arrangement with respect to that employee may continue.
(2)
(a)
At the time of engagement the employer and the employee shall agree to the number of ordinary hours
to be worked by the employee in each week.
(b)
Such number of ordinary hours, once agreed, may be varied by either side giving the amount of notice
required by Clause 14. - Contract of Service.
(3)
A part-time employee shall receive payment for wages, annual leave, holidays and sick leave on a pro-rata
basis in the same proportion as the number of hours regularly worked each week bears to 38 hours.
23 Full-time employee is not defined. For that matter the “Hours” clause (clause 7) of the Award is vacant. A consideration of
clause 7B(3), however, permits a construction that the ordinary hours to be worked by a full-time employee are 38 hours. A
proper construction of the relevant award provisions results in the conclusion that a part-time employee is one who is not a
casual employee and who works no more than 32 hours per week. A full-time employee is one who is not a casual employee
and who is not a part-time employee as defined.
24 “Was the Claimant a part-time or full-time employee?” The answer to that question is not easily achieved given the nature of
the hours worked by the Claimant. The hours worked by her between 3 February 2000 and the pay period ending 23 May
2000 are indicative of the Claimant being a part-time employee. Thereafter, with the exception of three pay periods until the
pay period ending 10 January 2001, her hours of work were indicative of those of a full-time employee. From mid January
2001 until the pay period ending 24 April 2001, the Claimant’s hours of work were more in keeping with those of a part-time
employee. From the pay period following that of 24 April 2001 onwards until termination occurred, with the exception of a
few fortnightly periods, she worked the number of hours that a full-time employee would.
25 The Claimant says that the proper way to deal with the factual circumstances relating to hours worked is to treat the Claimant
as a part-time employee for the first year of her employment and as a full-time employee thereafter. The Respondent disagrees
with that approach because in some pay periods during the first year of her employment the Claimant worked in excess of
32 hours per week. Further, it is argued that there was no agreement as to the hours as required by clause 7B(2)(a) of the
Award. Additionally any variation as to hours worked did not comply with clause 7B(2)(b) of the Award. Those arguments
were put forward in support of the submission that the Claimant ought to be treated as a casual rather than a part-time
employee. Recognising that and although I have found against the Respondent in that regard, a consideration of the issue is
nevertheless warranted in the determination of whether the Claimant was a part-time or full-time employee.
26 In my view, the times to be worked were agreed by the parties by virtue of the written agreement entered into on 3 February
2000. It is obvious that the agreed hours changed. I infer that the hours changed without regard for compliance with clause
7B(2)(b) of the Award. It seems that the Respondent waived the requirement of notice and worked the increased hours from
time to time. Although there were occasions when the Claimant worked more than 32 hours per week from commencement to

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

517

24 April 2001, the nature of her employment was essentially part-time in nature. The majority of her work during that period
was conducted for 32 hours or less per week. Accordingly, I take the view that clause 7B(1) of the Award should be read to
mean that a part-time employee is an employee who “regularly” works no more than 32 ordinary hours per week. I say that
because it is inconceivable that if for some reason a part-time employee, on the odd occasion, is asked to work for more than
32 hours and does in fact work more than 32 hours a week that he or she would, in consequence, axiomatically become a fulltime employee. In my view that is not what could have been intended. Accordingly, the fact that the Claimant may have
worked in excess of 32 hours on occasions leading up to the end of April 2001 does not of itself change the character of her
employment status from that of a part-time employee to that of a full-time employee. Given the number of hours worked by
the Claimant I find that she was substantially a part-time employee from commencement until 24 April 2001. Thereafter she
became a full-time employee as she “regularly” worked more than 32 hours per week. It follows that the Claimant is entitled
to Award benefits payable to a part-time employee from commencement to 24 April 2001 and thereafter to the benefits
payable to a full-time employee.
Calculation of Entitlements
Annual Leave
27 During the course of submissions the parties agreed that if I found the Claimant to be a part-time employee, the method to be
adopted for the calculation with respect to annual leave entitlements accrued as a part-time employee, given that the number of
hours worked were irregular, is that found in section 18(2) of the Minimum Conditions of Employment Act 1993 which
provides—
“If the number of hours for which an employee is entitled to be paid for a period of leave cannot be determined” – under
the first subsection, which is the hours which normally have been worked during that period of leave – “the total number
of hours worked under the workplace agreement, award or contract of employment in the 52 weeks immediately before
the time the leave is taken are to be averaged as hours worked each week for the purpose of payment for the leave.”
28 In following the suggested method, which I agree is appropriate; it is possible to find that between 3 February 2000 and
24 April 2001 the Claimant worked an average of 26.79179 hours per week. During that time she accrued an entitlement of
4.7692 weeks wages. Accordingly, when regard is had for what is stated in clause 7B(3) of the Award, the following
calculation results—
26.79179 hours × 4.7692 weeks × $12.26 (rate at termination) = $1,566.53
29 The average hours worked per fortnight by the Claimant as a full-time employee from
25 April 2001 onwards was, in fact, 35.60 hours. That has little relevance, however, because the Claimant’s entitlement is
equivalent to that of a full-time employee working 38 hours per week irrespective of the actual hours worked. The Claimant
worked for 44 weeks as a full-time employee. She accordingly accrued an entitlement to 3.38 weeks annual leave. In that
regard the following calculation is applicable—
38 hours × 3.38 weeks × $12.26 = $1,574.67
30 Accordingly, the total recoverable with respect to annual leave is $3,141.20.
Holiday Pay
31 Turning to consider public holidays, it is the case that the Claimant, during the period of her full-time employment, was not
paid for the following—
•
Anzac Day 2001
•
Foundation Day 2001
•
Queens Birthday 2001
•
Christmas Day 2001
•
Boxing Day 2001
•
New Year’s Day 2002
•
Australia Day 2002
•
Labour Day 2002
32 Accordingly, the Claimant is entitlement in that regard can be calculated as follows—
8 holidays × $93.14 per day = $745.12
33 During the course of her part-time employment the Claimant was not paid for the following 13 public holidays—
• Labour Day 2000
• Good Friday 2000
• Easter Monday 2000
• Anzac Day 2000
• Foundation Day 2000
• Queens Birthday 2000
• Christmas Day 2000
• Boxing Day 2000
• New Year’s Day 2001
• Australia Day 2001
• Labour Day 2001
• Good Friday 2001
• Easter Monday 2001
34 During the course of argument, Mr Mullally, on behalf of the Claimant, abandoned the claim for two public holidays, which
occurred during the period of the Claimant’s part-time employment (see transcript page 107). Had he not done so, I would
have allowed the claim in that regard. In my view the approach suggested by Mr Johnson, which seems to have been accepted
by Mr Mullally, fundamentally disregards clause 7B(3) of the Award. The Claimant’s entitlements can accordingly be
calculated as follows—
11 public holidays × $65.69 (26.79179 hours ÷ 5 = 5.35836 × $12.26) = $722.59
35

The total recoverable with respect to holiday pay is $1,467.71.
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Pay in Lieu of Notice
36 I move now to consider the claim for a week’s pay in lieu of notice. Clearly the amount claimed is appropriate. The
Respondent failed to give adequate notice of termination and is in breach of the Award in that regard. The Claimant is
accordingly entitled to $483.70 as claimed less the payment of $192.00 (12 hours × $16.00) already received in that regard.
The amount recoverable is, therefore, $291.70.
Result of Calculations
37 The Claimant is accordingly entitled to recover the following—
•
Payment in lieu of annual leave
$3,141.20
•
Holiday pay
$1,467.71
•
Pay in lieu of notice
$ 291.70
Total
$4,900.61
Set-Off
38 In so far as the Respondent seeks to set off the overaward payment made by virtue of the payment of a casual rate, it is clear,
on the authorities, that that cannot be allowed.
39 It is obvious, when the Award is read as a whole that on its proper construction the loading paid to casual employees must
necessarily take into account unspecified benefits foregone by virtue of the casual nature of the employment. In this case, the
Claimant was consistently paid, on a weekly basis, a much higher hourly rate of pay than she would have been if she were
correctly classified as a part-time or full-time employee. Having said that, I recognise that the payments received by the
Claimant were not specially paid for the purposes of annual leave or for public holiday pay. The payment in each instance was
made for one purpose only that being in consideration of the hours worked by the Claimant as a casual employee. The
payment had no other purpose.
40 Having said that, is the Claimant entitled to payment of annual leave and holidays as claimed? In my view the answer is yes. I
say that notwithstanding that the effect of that might be seen as double dipping given that she has already received regular
weekly payments, which comprised a loading. Although seemingly harsh on the employer that approach is supported by the
authorities. In particular I have regard to what the Full Bench of the Western Australian Industrial Relations Commission had
to say in AFMEPKIU v Centurion Industries Ltd 77 WAIG 319. In that case, the employer paid a casual rate of pay to an
employee who was not a casual but rather a permanent employee. Such an amount was in excess of the prescribed amount
under the relevant award in that case. However, the respondent employer did not pay to its employee his specific award
entitlements for public holiday pay, annual leave and notice upon termination. To some extent it can be seen that the factual
circumstances in that case are not dissimilar to this. At first instance, the Learned Magistrate allowed the employer to say that
the payments made at a casual rate could be treated in satisfaction of specific award entitlements. On appeal, the Full Bench
held, however, that that could not be done because the payments were not made for the purpose of compliance with the
relevant award provision but rather as a wage payable to a casual employee. His Honour President Sharkey said at page 319—
Further, the contract of employment did not contemplate any liability for the proper award entitlements, and payments
made under it for other agreed purposes could not be retrospectively applied in satisfaction of liability under the award
(see Jose v Geraldton Resource Centre Inc (op cit) (FB)). Put another way, the employer cannot now claim to have
applied the monies paid to Mr Coci to satisfy award obligations when the monies were specifically paid for other
purposes. Further, the respondent could not be freed from or discharged from its liability or from its obligation to pay
amounts for annual leave , notice and public holidays by reason of a contract which it entered into whereby it purported
to undertake obligations other than its award obligations ( see Jose v Geraldton Resource Centre Inc (op cit) (FB) and
s.114 of the Industrial Relations Act 1979 (as amended) ).
41 Payments made for a particular purpose cannot be logically ex post facto attributed to another cause or purpose. Thus the
payment of a wage in excess of the Award does not relieve an employer from the obligation to make a further different
payment of a different kind under the Award (see Pacific Publications Pty Ltd v Cantlon (1983) 4 IR 415 and also Bradmill
Industries Ltd v Shadbolt (1984) AILR 416; cf. Ray v Rodano (1967) AR 471). In this case, however, the payment of loading
was impliedly made in contemplation of the payment of a “casual rate” of pay and no more. In my view, given the factual
circumstances of this case, the situation contemplated by His Honour Olney J in Silberschneider v MRSA Earthmoving Pty
Ltd 68 WAIG 1004 does not arise.
42 Accordingly, I find that the totality of the loading received by the Claimant cannot operate to set-off and thereby extinguish the
totality of the amounts claimed.
Result
43 The Claimant has proved that the Respondent has breached the Award by failing to make the appropriate payment in lieu of
notice and also by failing to pay holiday pay and annual leave entitlements.
44 I will now hear from the parties as to the consequential orders to be made.
G. CICCHINI,
Industrial Magistrate.
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_________________________________________________________________________________________________________
Reasons for Decision
The Complaint
1
During the period 20 February 1998 to 16 July 1999, Jeremy Allard was an employee of Snowden Nominees Pty Ltd trading
as Snowden Plant Hire. It is alleged that the Defendant employed Mr Allard as a drainer being a calling included within clause
8(2)(b)(i) of the Building Trades (Construction) Award 1987 (the Award). It is further alleged that Mr Allard was engaged on
construction work as defined within clause 7(3) of the Award. The Complainant maintains that at all material times the
Defendant was operating within the building and construction industry and was therefore bound by the Award. The
Complainant alleges that the Defendant has committed 419 breaches of the Award as set out in the complaint. It says that its
member was underpaid a total of $23,000.01.
The Defence
2
The Defendant admits that Mr Allard was its employee during the material period. It however denies that he was employed as
a drainer or in any other calling contained within the Award. The Defendant says that in any event it was not engaged in work
that was substantially or wholly covered by the scope and terms of the Award. It therefore maintains that the claims relating to
the underpayment of wages and other alleged breaches are without basis in fact or in law.
Issues
3
The pivotal issues in this matter that require determination are—
1. Whether Mr Allard worked in the calling of drainer as provided in clause 8 of the Award.
2. Whether Mr Allard was engaged on construction work as defined in clause 7(3) of the Award.
3. Whether the Defendant was, at all material times, operating in the building construction industry.
Evidence
4
The Complainant called three witnesses. They were Mr Campbell McCullough, an organiser with The Construction, Forestry,
Mining and Energy Union of Workers, Mr Jeremy Allard a member of the complainant with respect to whom this complaint
relates and Mr Michael Dunstan a qualified drainer. The Defendant called its director Mr Robert Snowden. It also called Mr
Patrick Marsh a drainer who at the material time worked for the Defendant. Mr Marsh has also worked with Mr Allard.
Campbell McCullough
5
Mr McCullough testified that he has been involved in the building construction industry for most of his working life. He has
performed the functions of a concreter and that of a brickie’s labourer. He worked in those callings for about fourteen or
fifteen years. He is familiar with the Award as a result of his experience within the industry. He is also familiar with the work
carried out by other workers with whom he had regularly come into contact with including drainers.
6
Mr McCullough testified that a drainer’s work on construction sites consisted of digging trenches and laying pipes, whether
they are sewerage or stormwater. They worked on buildings and associated car parks usually linking into plumbing lines
outside the site. He said that a fence line usually delineates the boundary of a construction site although that is not always the
case.
7
By reference to exhibit 9, which inter alia contained a list of the Defendant’s clients during the material period, Mr
McCullough was able to identify certain firms as being those that engaged in the building construction industry. He
particularly identified Brown and Joy Industries, Esslemont and Charter Plumbing as being such firms.
8
Mr McCullough also produced calendars showing the public holidays and rostered days off for the relevant period.
9
When cross-examined, Mr McCullough was asked whether he had ever seen Mr Allard on the job. He replied that he had only
seen him once working on the BMW Auto Classic site shovelling mud. He could not say whether on that occasion Mr Allard
was performing the work of a drainer
10 Mr McCullough explained under cross-examination that drainers did not require formal training and that they picked up their
skills by experience.
11 He was also cross-examined concerning the issue of whether work carried out on car parks fell within the building
construction industry. In response Mr McCullough said that a car park, depending on its location, could be considered to be
either within the building site or, alternatively, outside the same.
12 Finally Mr McCullough could not say under cross-examination whether Brown and Joy Industries, Esslemont and Charter
Plumbing performed civil as well as building construction work.
Michael Dunstan
13 Mr Dunstan testified that he is a drainer. He has been working in such capacity for seven years. Prior to that he had no
experience in the calling within which he now works.
14 He said that the functions of a drainer include—
•
Location of existing services
•
Excavation of trenches
•
Working out of levels
•
Preparation of beds
•
Laying of drains or pipes
•
Back filling
15

16

He said that digging involved in the job was achieved, in the main, by the use of an excavator, loader or bobcat. The types of
piping installed consisted of various types of materials, including PVC, concrete and “blue brute”. In the case of concrete and
blue brute, the pipes were joined by the use of rubber rings while PVC pipes were glued. Mr Dunstan said that his work also
included compacting and putting right any dislocation caused by the laying of pipes.
Mr Dunstan testified that he has obtained a drainer’s licence. He achieved his qualification about one and a half years ago.
Prior to that no licence was actually required with the drainer picking up his skills on the job.
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He told the Court that he has worked on new sites and on sites where there were existing buildings, such as when he was
involved in extensions to the Belmont Forum and Garden City Shopping Centres.
18 When cross-examined, Mr Dunstan said that he has never seen Mr Allard work.
19 He also informed the Court under cross-examination that he achieved his qualification following examination. That entailed an
on-site observation of him at work together with the sitting and passing of a three-hour examination.
20 Under cross-examination he explained that his duties included arranging for the scanning of existing services. He would check
levels on plans and then engage in the process that led to the laying of pipes. He actually operated excavators and bobcats in
backfilling.
21 When re-examined, Mr Dunstan confirmed that he was initially employed as a labourer. He became a drainer after a year on
the job working with a drainer.
Jeremy Allard
22 Mr Allard testified that he responded to an advertisement in a newspaper placed by the Defendant seeking a labourer with
drainage and pipe laying experience. Mr Allard said that he initially spoke to Mr Snowden’s partner, namely Mr Anthony
Williams. He was asked about his experience and was invited to attend the site the next day.
23 Mr Allard said that his first job for the Defendant was at a factory being built at Kewdale. The Defendant was doing the
drainage and car park for that factory. Mr Snowden was not present on that job when he commenced. The next day Mr
Snowden spoke to Mr Allard and told him he would be paid a flat rate of $10.00 per hour, which would increase as Mr Allard
got better. Mr Allard testified that his initial tasks at Kewdale included compacting sand, laying pipe, putting in gullies and
grouting up manholes. His main task, however, was that of compacting. He was on that Kewdale job intermittently over a few
months.
24 Mr Allard was then taken to exhibit 9, being a schedule of dates on which certain jobs were carried out, the location of the
particular jobs and the name of the client for whom the job was done by the Defendant. The document is one clearly created by
the Defendant for its purposes and discovered. It was with reference to that document that Mr Allard and indeed, Mr Snowden,
gave their evidence. The schedule was utilised as a useful guide for the giving of evidence in respect to work carried out by Mr
Allard.
25 Mr Allard, with reference to exhibit 9, testified that he did not work on the jobs outlined therein for the periods set out. His
work on those respective jobs was generally intermittent. He often left jobs part way through and returned to them later. He
conceded however that in some instances he did remain continuously on the job for significant periods of up to four months.
Some jobs lasted for periods of between one and two months. Other jobs lasted just for weeks. With respect to the Kenwick
Squash Courts he said that he only ever attended that job for one night. Although agreeing that the time frames set out within
the schedule (exhibit 9) are generally accurate, he nevertheless did take issue with some aspects. He wanted to impress that
there was considerable movement from site to site and there was not necessarily a constant attendance at any particular site.
26 By reference to exhibit 9, Mr Allard described the work that he carried out at the various sites. Firstly he testified about his
work on the car park of Midland Retravision. He said in that regard that he laid a couple of pipes with Anthony, that he
compacted the pad and did a bit of surveying. He said that he “did the ditch” on the job and “covered in the trench”. He
assisted in slinging the pipes into the trench. However his main task on site was that of compacting.
27 Mr Allard next testified about his work at the Clarkson High School. He said that he was engaged in putting in the sewers,
doing some stormwater work and levelling sand for pavers.
28 He then moved on to describe what he did at the Warnbro High School. He said that he worked almost exclusively on
stormwater and sewerage at that place. Much of the work carried out at that place was the same as the work he had carried out
at the Clarkson High School.
29 With respect to the Kenwick Squash Courts, Mr Allard explained that all he did was to help out by putting “geocloth” around
the gullies and compacting the same.
30 He was then taken to describe what he did at the Lansdale Primary School. He said that on that job he was involved in laying
the water main for the school. He was also involved in the laying of stormwater “downpipes”. He compacted the trenches
following the backfill operations.
31 Mr Allard next described what he did at the Ellenbrook Primary School. He said that he worked on the sewer and stormwater
at that place. He did not go into detail as to what he actually did.
32 The Prosser Toyota site was next addressed. In respect of that job he said that he laid stormwater pipes in preparation of the car
park being laid.
33 Mr Allard moved on to outline what he did at the BMW Auto Classic site. He said his main function at that site was cleaning
up clay that had fallen to the road surface. Eventually he did do some drainage work on that site. He conceded however that
the amount of drainage work carried out at that site was very little.
34 He was then taken to describe what he did at the Churchlands High School site. He said that the work that he carried out with
respect to the extensions at that school was the same as the work he had carried out at other schools.
35 The final significant issue addressed in chief was Mr Allard’s use of the Defendant’s fuel card. Such evidence goes to the issue
of the alleged breach of the fares and travel clauses of the Award. In that regard he testified that he mainly used the employer
supplied fuel card to purchase fuel for the Defendant’s business purposes.
36 Mr Allard testified that he did not receive annual leave or payment in lieu thereof. He was not paid sick leave or for public
holidays. He did not receive any rostered days off (RDO’s) unless working on a union site. He was not paid long service leave
or redundancy payments.
37 When cross-examined, Mr Allard said that, although he had some experience before starting with the Defendant he
nevertheless was on “a bit of a learning curve” early on. In fact he relied on Anthony Williams to teach him what to do. He
conceded that whilst he worked for his previous employer namely Triad Contractors his duties consisted of those of an
offsider. He also conceded that whilst working for the Defendant he usually worked alongside a skilled and experienced
drainer who generally operated the backhoe. Mr Allard assisted him in carrying out drainage work.
38 Mr Allard said that on some occasions he was “directly responsible” for the laying of sewerage and drainage pipes. He said
one such instance was when he worked at Lansdale Primary School. He said that he engaged in putting in soak wells and
manholes and ensuring that the levels were correct. He was also involved in the process of locating existing services. Mr
Allard conceded however that he had never achieved recognition by his employer that he was a drainer.
17
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Mr Allard was cross-examined with respect to the various jobs set out in exhibit 9. In relation to the Kewdale factory job he
conceded that the drainage work he carried out thereat related to road works. In any event the percentage of his drainage work
on that job was in the order of fifteen percent.
40 Mr Allard was next taken to consider the Midland Retravision job. On that job he worked on two gullies and levelled and
compacted the car park. He said ten percent of that work related to drainage.
41 With respect to the Clarkson High School, Mr Allard said that he was involved in laying the sewer, doing the stormwater and
levelling sand for pavers. He said there was a fair bit of drainage work involved in that job. He estimated it to comprise about
forty percent of the work.
42 Turning to the Warnbro High School job, Mr Allard said that his involvement included assisting a plumber laying sewer and
doing the drainage gutters and down pipes. He also put in a lot of soak wells on that job. He estimated that forty percent of his
work at that place related to drainage.
43 Mr Allard was then taken to describe what he did at the Lansdale Primary School. He told the Court that he put in manholes,
soak wells and that he did a sewer. He also performed compacting.
44 At Ellenbrook Primary School he was involved in laying the sewer. He thereafter compacted trenches.
45 Mr Allard was again taken to consider the Clarkson High School work. He told the Court that about one third of his work on
site on his second stint there comprised drainage work.
46 Following the structure set out in exhibit 9, Mr Allard was next taken to describe what he did during his second stint at the
Ellenbrook Primary School. On that job he did some sewage work and put in a few soak wells. He also connected pipes into
the soak wells. He said all the work at that place consisted of drainage.
47 Mr Allard was then asked to describe the work he did on his third stint at the Clarkson High School. He told the Court that
about one third of his work at that place at that time consisted of drainage.
48 Next considered was the Prosser Toyota job. Only ten percent of that job involved drainage. Most of the job comprised of
rolling limestone for the car park.
49 When taken to comment about the footpath at Cannington, Mr Allard conceded that there was no drainage work associated
with that job.
50 As to the Mosman Park job that followed, only five percent of that work consisted of drainage work.
51 Moving to the BMW Auto Classic site, Mr Allard confirmed that his duties were to clean the road. He was also engaged to
assist a plumber from Charter Plumbing do his work. He said that about twenty percent of his work there comprised drainage
work.
52 He was next taken to describe what he did at Northbridge. He said that none of his work there related to drainage.
53 Finally Mr Allard was cross-examined as to the work he did at Churchlands. He said that there was a “lot of drainage on that
one”. About half his work on that site involved drainage.
54 Mr Allard was also cross-examined about the use of the fuel card and on how he got to and from work. The cross-examination
of him in that regard was uneventful.
55 When re-examined Mr Allard explained that the percentages expressed during cross-examination represented the percentage of
drainage work carried out by the Defendant on the job. It did not represent the percentage of work he did in respect to drainage
on those jobs. By way of example, he said that fifty percent of the Churchlands job comprised drainage work and that sixty
percent of his time at that job was spent doing drainage work. In revisiting his percentage estimates, Mr Allard said that at the
Clarkson High School he spent about sixty percent of his time doing drainage work. At the Warnbro High School, seventy
percent of his work was on drainage. If one included being a surveyor’s offsider in setting levels, then his drainage work
would be close to one hundred percent. At Lansdale, ninety percent of his work consisted of drainage.
Patrick Marsh
56 Patrick Marsh the first witness called by the Defendant has worked as a drainer for most of his working life. He currently is a
plant operator. The Defendant formerly employed him. He worked with Mr Allard and is familiar with the work that Mr Allard
performed.
57 Mr Marsh testified that whilst he operated a backhoe digging up the drains, Mr Allard would work around him as the drainer
helping him to lay his drains and do the normal labouring work such as mixing the cement and the like. He cemented up pipes
for the sumps, ran around helping everybody, shovelling and filling.
58 Mr Marsh testified that the work of a drainer entails understanding and setting appropriate invert levels from manhole to
manhole. He actually lays the drains. He is fully responsible for the whole job. To do that, the drainer must be able to read the
plans and understand the falls of the drain.
59 Mr Marsh said that Mr Allard was involved in labouring. He never saw him physically in charge of laying drains. His
impression was that Mr Allard was a labourer not a drainer.
60 When cross-examined, Mr Marsh testified that the job of a drainer is a specialised job. A labourer can give a drainer a hand to
do the job but the drainer needs the experience to do the job. He said that although a lot of the time drainers worked on their
own, they would nevertheless usually have an offsider. Mr Marsh testified that in order to be a drainer, the person doing the
job had to be able work out the levels. He said that if it was the case that Mr Allard was “doing the levels” he would have to
be considered to be a drainer.
61 Mr Marsh conceded that he only worked with Mr Allard on an intermittent basis. He was unaware of whether or not Mr Allard
had in fact worked alone. He testified that he worked with him on the Kewdale job. After that he only worked with him on and
off.
62 When re-examined, Mr Marsh said he never saw Mr Allard operate the laser light level. He saw Mr Allard use the theodolite
in circumstances in which certain levels had already been worked out. In other words, that Mr Allard did not work out the
levels but rather attended to simple tasks of applying levels already calculated by someone else. Mr Marsh said the drainer is
the person who is “in charge of that job”.
Robert Snowden
63 Robert Snowden gave evidence that at the material time he was a director of the Defendant. He no longer operates the
Defendant’s business. He currently works as a line haul truck driver.
64 Mr Snowden testified that whilst it operated, the Defendant engaged mainly in civil contracting, working on roads, the
construction of car parks, footpaths and the like. He said that the drainage work was a minimal component of the work.
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He told the Court that Mr Allard was employed as a labourer. His duties consisted mainly of compacting and driving the roller.
He described Mr Allard to be a “gopher”. A “gopher” he said is a worker who works alongside someone. He assists in doing
things like running back to the shed to get a spirit level or something else that might be needed by a drainer or other tradesman.
Mr Snowden was taken to testify about Mr Allard’s work on the jobs set out in exhibit 9. In relation to the Kewdale job, he
said that Mr Allard carried out only basic labouring tasks such as shovelling or compacting. Mr Allard’s involvement with
drainage at that site consisted of probably less than ten percent of his work.
Mr Snowden was asked to consider Mr Allard’s work at the Retravision Midland car park. He said three soak wells were put in
at that place. Although Mr Allard was involved in the work there, he was not the responsible drainer. Either Tony Williams or
Trevor McLaughlin would have been the drainer on that job. Mr Snowden said that most of the work that Mr Allard did on
that site was labouring work on the car park. His work on drainage was five percent of that.
Moving to consider the Clarkson High School job, Mr Snowden said that the Defendant prepared several site pads for
classrooms. It also built a range of tennis and basketball courts. Also constructed were two large car parks and an access road.
He said that Charter Plumbing did the drainage work on that site. In any event that constituted a very small portion of the total
works. Mr Snowden said that with respect to that job that Mr Allard would not have been involved in setting up and laying
pipes. He would, however, have been involved in backfilling and compacting. Pat Marsh, Tony Williams, Mark Burgle and Mr
Snowden himself did the drainage work on site. According to Mr Snowden, Mr Allard’s involvement in drainage works on
that site comprised less than ten percent of his total work.
The Kenwick Squash Courts job was next referred to. Mr Snowden testified that Mr Allard worked there for almost two
weeks. Having said that, he accepted that Mr Allard might have been required to leave that place from time to time in order to
carry out work on other jobs. He described the amount of drainage work that Mr Allard was involved in on that job to be very
little, possibly up to five percent.
He was next taken to address the Lansdale Primary School project. That job was mainly drainage work consisting of the laying
of a large water main around the outside of the perimeter of the new school. He said that Mr Allard’s function was to labour
for the drainer, namely Tony Williams.
With respect to Ellenbrook Primary School, that too consisted mainly of drainage. According to Mr Snowden, Mr Allard only
performed basic labouring tasks offsiding with the drainer.
Mr Snowden was next asked to comment on the second stint at the Clarkson High School. In that regard he said that there was
no drainage conducted on the second occasion. All the drainage had been done at the beginning of the contract. He said that
there was no chance that Mr Allard did thirty percent of drainage work on that job.
Moving to consider the second stint at Ellenbrook Primary School, Mr Snowden acknowledged that most of the work carried
out on that occasion related to drainage. He testified, however, that Mr Allard would have been working with Mark Burgle
who was the drainer on the job.
Mr Snowden next testified about the Defendant’s third stint at the Clarkson High School. He described that work to be a clean
up operation, preparing for the application of hot mix. He said there was no drainage work associated with that job.
Next addressed was the Prosser Toyota job. That comprised of the construction of two car parks. He estimated that Mr
Allard’s work associated with drainage on that site as being possibly between five and ten percent. Again on that job as with
others he would have been working under a drainer. The drainers on that job were Mr Snowden himself, Mark Burgle, Brett
Ball and Pat Marsh.
Mr Snowden moved to consider the Bayswater sewer extension to the new weir course. That work was entirely drainage and
Mr Allard worked as a labourer only on that job. Tony Williams was the drainer and Mr Allard was the “gopher”.
Commenting upon the Cannington footpath job he said there was no drainage work associated with that job. There was,
however, a small amount of drainage work performed on the Mosman Park laneway job. The work that Mr Allard did
associated with drainage on that job was in the order of ten percent.
In relation to the BMW Auto Classic site, Mr Snowden said that the job consisted of a big excavation. Three thousand five
hundred cubic metres of clay was excavated and dumped. Mr Allard was not involved in any drainage work on that job.
Charter Plumbing did all of the drainage work. Mr Allard was hired out to Charter Plumbing as a labourer, not a drainer. Mr
Snowden estimates that Mr Allard was involvement with drainage work on that job was in the order of only five percent of the
total amount of work.
As to the footpath at Northbridge, Mr Snowden said there was no drainage works associated with that.
Finally, in relation to the Churchlands High School job he said that the work entailed preparation of areas for brick paving.
There was no drainage work conducted on that site.
Generally, in reference to exhibit 9, Mr Snowden said that about eighty percent of the work carried out and referred to within
that schedule was civil work consisting of earth works including associated drainage, construction of car parks and preparation
of surfaces. There was also some associated civil stormwater work.
He said some of the places at which the Defendant carried out its work were fenced whilst others were not. It really depended
upon the circumstances of the site and the job.
Mr Snowden also testified as to the use of fuel cards supplied by the Defendant. He said in that regard that Mr Allard, at
various times, had the company vehicle, which he utilised to drive himself to and from work. The Defendant’s fuel card was
utilised by Mr Allard for the purpose of fuelling the vehicle to get to and from work.
Mr Snowden conceded under cross-examination that Mr Allard was always paid a flat hourly rate and that he was not paid
allowances. He was, however, paid superannuation. Payment was also made with respect to long service leave. He was not
however paid accrued annual leave upon termination. That was because Mr Allard “ran away”. On Mr Snowden’s evidence
Mr Allard abandoned his job. He said that Mr Allard was not paid redundancy payments because he had not been made
redundant. Mr Snowden conceded that he did not pay Mr Allard accumulated sick leave. If Mr Allard did not work on public
holidays he was not paid. Further, RDOs were given only on “union sites”. Mr Allard was not paid penalty rates for working
overtime or working on weekends.
With respect to the issue of getting to and from work, Mr Snowden maintained that Mr Allard was always catered for either
one way or the other by either being picked up and dropped off or, alternatively, by using a vehicle and fuel supplied by his
employer.
When cross-examined about the advertisement placed in the West Australian newspaper inviting applications for Mr Allard’s
job Mr Snowden said that his recollection of it was that it sought a labourer with his own transport. He attempted to obtain a
copy of the advertisement prior to the hearing but was unable to do so.
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It was put to Mr Snowden that a drainer is a labourer. He rejected that contention. He said, “A drainer is a labourer but it
doesn’t mean a labourer is a drainer”. Mr Snowden emphasised that a drainer undertakes the project on behalf of his or her
employer and is directly responsible for that work.
88 Mr Snowden said that he never left Mr Allard alone on a job in charge of laying, setting out or organising levels due to the
blunders that he was prone to making, even when under supervision. He said he would not have done that to himself, his
company or his clients. Mr Snowden maintained that Mr Allard’s involvement amounted to no more than giving someone a
hand. In that regard he said,
“He would never have been given a set of plans and given a theodolite and given a pipe laser and given a dumpy level and
given a labourer and a machine and a machine operator and asked to execute that drain”.
89 Mr Snowden’s view of Mr Allard’s function is well reflected at page 96 of the transcript when, under cross-examination he
said—
MS PEAK: But he did, on a number of occasions, do the levelling work, didn’t he? ---What he’s saying what he done
levelling work is somebody set up a laser for him. They gave him a staff and on the staff it’s got a thing that bleeps. When
the bottom of the staff is at the right level, he picks up the transceiver and it bleeps. Someone would’ve set it up for him and
he would stand there and go, “bleep, bleep, bleep, bleep, bleep, bleep, bleep, bleep”, which isn’t very skilful at all.
You’re saying he would have done that?---Yeah.
You don’t know whether he did any greater levelling than that or not, do you?---Yeah, I do.
How do you know that?---Because he worked for me.
90 Mr Snowden was at pains to point out that Mr Allard could not be a drainer because he did not work off plans. Had he done so
he would have had a field book recording pertinent calculations and details. He had no such field book. Nor did he sign off on
“as constructed drawings” for the Water Authority, which was part and parcel of the job of a drainer.
91 At page 99 of the transcript, Mr Snowden, still under cross-examination, said—
MS PEAK: --and did the work of a drainer?---Where’s his evidence? Did he bring any of his plans in? Did he bring his--his
field book where he would’ve recorded all the-MS PEAK: Do you think a drainer needs to bring plant to be a drainer?---Well, he’s got to be able to read plans. He’d be
issued with a set of plans.
Oh, sorry, you said, “plans”. You do. Sorry, I just said, “plant”?---No. He would also have a field book—
Wouldn’t you, as the boss, be issued with the plans? Didn’t you actually contract to do the drainage work?---Yeah, but I’d
then receive maybe up to four or five sets of plans, one of which stays at home in my office, two or three cites--sets do down
to each cite (sic) so that they’re in the shed ready to go and one stays clean in the shed and is recorded as an “as
constructed drawing”. Did--did Jeremy tell you how many “as constructed drawings” he signed off for the Water Authority
which would be the job of a drainer?
That’s what you say that the job of a drainer is?---That is part of the job. The guy who lays the drains has to record all
levels, inverts, degrees, positions from buildings and then record them back onto a plan and then they have to be signed off
and issued back to the Water Authority to be put on record for--if someone goes there in 10 or 15 years time and need to
find a drain, they can then go to the Water Authority down at Tonkin Park--Tonkin House. They get issued the plans.
Sometimes it’ll take a couple of days to find them. They go there. They can get photocopies, dah, dah, dah. I’ll give it to you
that Jeremy Allard never ever signed off one set of plans.
92 It was Mr Snowden’s evidence that Mr Allard never signed off on any plans submitted to the Water Authority or otherwise
held any responsibility to his employer in that regard.
93 Mr Snowden explained that civil works is that carried out on roads, car parks and drain works. He said that stormwater work
carried out within car parks is considered to be civil stormwater. Mr Snowden also explained that most of the work carried out
by the Defendant was unconnected with building construction. Some of the firms that the Defendant worked for were for firms
with a civil construction arm to their business. Other work was carried out directly for the owners.
Assessment of Witnesses
94 The evidence of Mr McCullough, Mr Dunstan and Mr Marsh was in each instance straightforward and acceptable. Mr Marsh’s
evidence was of significance because he actually worked with Mr Allard. The evidence that he gave relating to what he saw
Mr Allard do is obviously very important. The evidence of Mr Allard generally stands in conflict with that of Mr Snowden.
The conflict particularly concerns the nature of the work carried out by the Defendant over the relevant period. There is also
conflict concerning the level of Mr Allard’s responsibility with respect to the same.
95 It suffices to say at this time that I far preferred the evidence of Mr Snowden to that of Mr Allard. Mr Snowden impressed in
his evidence as having a clear recall of the particular jobs and the nature of duties performed on each job. Mr Allard, on the
other hand, gave evidence, which was, in my view, confused. For example his estimates as to how much work he carried out in
relation to drainage varied significantly. Indeed he wavered significantly in that regard. In my view, the answers he gave under
cross-examination as to the amount of work he did on drainage, was reflective of the true position. His attempt to revise his
earlier estimates during the course of re-examination was unimpressive. Further, his description of the work he carried out at
the Clarkson and Ellenbrook schools, for example, was quite nebulous. He appears to have merged the work in one stint with
the work carried out in another. Mr Snowden, on the other hand, had no such difficulty. He was able to recite with a degree of
particularity exactly what was done, where it was done, when it was done and who did it.
Findings
96 The burden of proof falls upon the Complainant to prove its case on the balance of probabilities.
97 There is no dispute that the Defendant employed Mr Allard. The question is whether he was engaged in work, which is
substantially or wholly covered by the scope and terms of the Award.
98 Clause 3 of the Award, so far as is relevant, provides—
3. - SCOPE
This award shall apply—
(1)
to all employees usually employed on or employed as casual employees on construction work as defined in
Clause 7. - Definitions of this award in any of the callings set out in Clause 8. - Rates of Pay of this award and
who are employed in the building construction industry; and
(2)
…
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(3)
…
(4)
to all employers employing those employees and/or apprentices; and
(5)
…
The three elements, which need to be established for the Award to apply to Mr Allard’s employment, are—
1. That he was engaged on construction work;
2. That he was engaged in a calling set out in the Award; and
3. That he through his employer was engaged in the building construction industry.
Construction work is defined in clause 7(3) of the Award as follows—
“Construction Work” means—
(a) all work “on-site” in connection with the erection, repair, renovation, maintenance, ornamentation or
demolition of buildings or other structures of any kind whatsoever; or
(b) all work which the union and the employer concerned agree is construction work but only if the agreement is
approved by the Board of Reference; or
(c) all work which, in default of an agreement as aforesaid, is declared by the Board of Reference to be
construction work.
The Complainant contends that the work carried out by Mr Allard was construction work on-site in connection with the
erection, repair, renovation, maintenance or ornamentation of buildings or other structures. I disagree. In my view the work
carried out by Mr Allard was not of the type falling within such definition. The evidence dictates that most of the work carried
out by Mr Allard for the Defendant was totally disassociated with construction work, as defined. Such examples include—
•
Kewdale road works
•
Sewer extensions in Bayswater
•
Car park for Prosser Toyota
•
Footpath at Cannington
•
Laneway at Mosman Park
•
Footpath at Roe Street
Even when work was carried out at the schools, that part of the work going to the construction of car parks, tennis courts and
basketball courts was quite discrete in nature. It simply had no nexus to construction work as defined in the Award. The
connection that Ms Peak sought to make during submissions is, in my view, entirely tenuous. It appears to me that the work
carried out by the Defendant, and in turn by Mr Allard, was substantially civil construction. I accept Mr Snowden’s evidence
in that regard. In my view the evidence overwhelmingly dictates that that is so. The fact that the Defendant may have
performed work for entities, which from time to time carried out building construction work, is not, of itself, indicative of the
nature of work carried out by the Defendant. Indeed there is no reason to reject Mr Snowden’s contention, for example, that
Esslemont engages itself in civil construction work as well as building construction work. The fact that there is some fleeting
spatial connection with a building site does not change the nature of the work performed. Although it is undeniable that in
some circumstances the Defendant, in preparing pads and doing drainage work at some schools, did engage in construction
work, it nevertheless remains the case, on Mr Snowden’s evidence, which I accept, that such work constituted only a very
small part of his company’s business. Generally speaking, the mainstay of the Defendant’s work was carried out on car parks,
roads, footpaths, tennis and basketball courts and the like. Such work was civil construction work. It was discrete work and did
not form part of any building construction work. It could not be considered to be work carried out in connection with the
erection, repair, renovation, maintenance or ornamentation of any building. Indeed it had nothing to do with the buildings per
se be they existing or under construction. As stated previously any connection between the two is fleeting. Attempts made to
link them are tenuous. The work carried out by the Defendant, was not usually carried out within defined building construction
sites as delineated by fences or otherwise.
I am cognisant of what the Full Bench of the Western Australian Industrial Relations Commission said in Western Australian
Builders Labourers, Painters and Plasterers Union of Workers v MM Clark and AJ Clark trading as Mike Clark
Contracting 75 WAIG 1820 at 1821. I accept that the words “in connection with” found within the definition of “construction
work” within the Award are very wide indeed. Notwithstanding that, the evidence before me dictates that the Defendant’s
work was substantially unconnected with building construction and was in fact predominantly civil construction.
Even if I am wrong in that view, it remains the case that for the Complainant to succeed, its member Mr Allard must be found
to have worked for the Defendant in the calling of drainer as referred to in clause 8 of the Award.
Drainer is defined in clause 7(1)(g) of the Award under the general heading of “Builders’ Labouring” as follows—
“Drainer means a builder’s labourer directly responsible to his/her employer for the correct and proper laying of sewerage
and drainage pipes”.
The definition of builders’ labourers set out in clause 7(1)(a)(iii) of the Award includes, inter alia the following—
“…in the setting and jointing of pipes for sewerage or storm water drainage, …in clearing, excavating or levelling off sites
for buildings, or in road construction work and in connection with approaches to buildings inside the building line …”
It is obvious from the definitions referred to that a drainer is a builder’s labourer. However, a builder’s labourer is not
necessarily a drainer. The distinction lies in the fact that a drainer is directly responsible to his employer for the correct and
proper laying of sewage and drainage pipes. Responsibility is the demarking factor.
The evidence given by each of Mr Allard, Mr Marsh and Mr Snowden for that matter was suggestive of the fact that Mr Allard
was involved in the setting and jointing of pipes for sewerage or stormwater drainage. It is also possible to find that he worked
on levelling sites and engaged in road construction. Such findings, subject to the other elements to be proved, might bring Mr
Allard within the definition of a builder’s labourer. However in order for the Complainant to prove that Mr Allard was a
drainer it must establish that Mr Allard was directly responsible to the Defendant for the correct and proper laying of pipes.
Mr Allard contends that he performed the tasks of a drainer in locating existing services, excavating trenches, working out
levels, preparing beds, laying drains or pipes and backfilling. There can be no doubt that he was involved in all such work.
However, the question to be resolved is one of whether his involvement was that of being an offsider assisting in those tasks or
whether he conducted those tasks in his own right as a drainer responsible to his employer in that regard.
Mr Allard’s evidence is generally at odds with that of Mr Snowden going to the issue of the exact nature of his involvement
and responsibility. In that regard Mr Allard says that he was left to work alone and responsible for the drainage works that he
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carried out. I reject his evidence. The evidence of Mr Marsh and, and more particularly, that of Mr Snowden contra-indicate
that. Mr Snowden’s evidence was that Mr Allard was no more than a gopher. Gopher is not used in a pejorative sense but
rather it is descriptive of the fact that his duties were no more than that of being an offsider.
111 I accept Mr Snowden’s evidence that, given the lack of competency on the part of Mr Allard, he would never have entrusted
Mr Allard in working alone in carrying out his work. I accept Mr Snowden’s evidence in chief and under cross-examination
that the level of responsibility to the employer is reflected in the ability to make calculations as to levels and to sign off on
such calculations. There is no acceptable evidence before me to establish that that ever occurred in Mr Allard’s case.
112 The fact that Mr Allard worked alongside other drainers and assisted them does not make him a drainer. To become a drainer
requires a certain level of recognition by an employer that the person is capable of fulfilling the necessary tasks. The
recognition is to be found in the handing down of responsibility in respect to certain works. That never happened to Mr Allard.
He was never recognised by his employer as a drainer. He was never responsible for the works. He was no more than a gopher,
an offsider, and a labourer assisting a drainer.
Conclusion
113 The Complainant has failed to prove that Mr Allard was employed in a classification covered by the Award; that he was
engaged in work which was substantially or wholly covered by the Award and that the Award applied to the Defendant’s
operations.
114 Given my findings, it is unnecessary to rule on Mr Moon’s submission that the Complainant failed to prove the existence of
the Defendant.
G. CICCHINI,
Industrial Magistrate.
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Reasons for Decision
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Jurisdiction
1
The Claimant has brought a substantive action pursuant to section 96J of the Industrial Relations Act 1979 (the Act). That
provision enables this Court to order that a person—
(a) do any specified thing, or
(b) cease any specified activity
for the purpose of preventing any further breach of section 96C, 96D or 96E of the Act.
2
Sections 96C, 96D, and 96E are found within Part VIA of the Act which deals with freedom of association. Those sections
make it a criminal offence in the relevant circumstances to discriminate and to do injurious acts by reason of membership or
non-membership of an organisation. A person who claims to be affected by non-compliance with those sections may bring an
action under section 96J to prevent further breach. The remedy provided is in the form of injunctive relief, albeit by force of
statute.
3
This application under section 96J is in the form of a quia timet injunction based on the fear by the Claimant that there will be
interference with its rights. Accordingly, the Claimant seeks interlocutory relief in substantially the same form as the
permanent relief, which it seeks by virtue of the substantive action.
4
The question, of course, is one as to whether I have power to deal with the matter on an interlocutory basis. It is suggested by
Mr McCorry that by virtue of the application of section 33 of the Local Courts Act 1904 through section 81CA of the Act that
I have power to deal with the application. Mr Dixon suggests otherwise in saying that the powers provided in section 33 of the
Local Courts Act 1904 relate only to ancillary equitable relief in the making of orders in respective of substantive matters
before the Local Courts.
5
In my view the powers contained in section 81CA(2) of the Act enables this Court to exercise the powers of the Local Court as
if these proceedings were an action within the Local Court. It is axiomatic that the Local Court has power to grant injunctive
relief on an interlocutory and interim basis. That power is given to preserve the subject matter of the action. In my view, if
section 33 of the Local Courts Act 1904 applies to this jurisdiction, which I find it does, it follows then that this Court has
jurisdiction to deal with this application and to consider whether or not it should grant the interlocutory orders in the terms that
are sought.
6
I find that I have jurisdiction to deal with this application.
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Form of the Interlocutory Application
7
There is complaint made by the Respondent that the affidavits of Mr McCorry and Mr Deen are objectionable. It says that the
affidavits contain various paragraphs that offend on the basis that they are based on hearsay, unqualified opinion and
unsubstantiated belief. Having heard his submissions and having reviewed the affidavits in question, I find myself in complete
agreement with Mr Dixon in his view of the affidavits. There are parts of those affidavits that are entirely objectionable and
embarrassing.
8
Mr McCorry submits that by virtue of regulation 49(5) of the Industrial Magistrates’ Courts (General Jurisdiction)
Regulations 2000 (the regulations) this Court, in relation to all matters before it falling within general jurisdiction, is not bound
by the rules of evidence and may inform itself as it thinks fit. I disagree. That regulation is clearly qualified in that it relates
only to the trial situation. Such is clearly provided for by the regulations. Given that that is so, it cannot therefore apply to
interlocutory proceedings such as these. Absent any express provision to the contrary, I cannot see why the parties should not
be bound by the normal rules of evidence in this interlocutory matter. Further, given the nature of the application that is made,
the effect of the successful outcome of the same would result in the limitation of what is otherwise a legal right of the
Respondent. In the circumstances it is all the more important that there be strict compliance with the rules of evidence. That is
so to avoid any possible injustice. At the end of the day fairness and the avoidance of injustice is what all courts must desire,
and the situation in this circumstance is no different.
9
I accordingly accede to Mr Dixon’s application in striking out certain parts of the affidavit. I will now move to specify those
parts of the affidavits that will be struck out. In doing so I adopt his views, which I find to be correct, in relation to the
affidavits.
10 Moving to the affidavit of Paul Deen sworn on 2 September 2002, I strike out paragraph 4. I also strike out paragraph 5, 6, 7,
9, 10, 11, 12 and 13. Paragraphs 23 and 24 are also struck out.
11 Moving to Mr McCorry’s affidavit, I strike out paragraph 5. There was a suggestion made by Mr Dixon that paragraph 14 was
objectionable, but having reviewed it, it does not seem to me to be objectionable. I do not propose to strike that out. I do,
however, propose to strike out paragraphs 21, 22 and 23 upon the basis put to me by Mr Dixon with which I agree.
12 Mr Dixon was of the view that not only should those paragraphs be struck out, but indeed the whole of the affidavits be
removed from the court file because they present as being objectionable in their state. I disagree, with all due respect to him.
The reason why I disagree is that there are certain aspects of the affidavits in their form, with the paragraphs struck out, that
provide material evidence in relation to the matter and are pertinent. They ought to be considered by the Court, and for those
reasons the affidavits should remain on the file with the offending paragraphs struck out.
13 Those are the orders that I make.
Application for Interlocutory Injunction
14 The Claimant seeks—
1) That until the hearing and determination of this matter further order, the Respondent be restrained … from(a) without prior leave of the court and under such terms as to supervision as the court considers appropriate,
entering any of the premises occupied by the claimant wherein employees of Ahayca Holdings Pty Ltd t/a
Bulls Bricklaying Services are working or are contracted to work for the claimant; and
(b) directing, procuring, advising, inciting, encouraging and/or authorising its members to stop performing
the work which their contracts of employment require on or in respect of any premises occupied by the
claimant and wherein the employees of Ahayca Holdings Pty Ltd t/a Bull’s Bricklaying Services are
working or are contracted to work for the claimant.
2) Liberty to apply be reserved
15 The interlocutory application is substantially in the same form as the relief sought in paragraph 1 of the substantive claim, by
which the Claimant seeks to permanently restrain the Respondent from doing those things to which I have referred. The claim
and indeed the interlocutory application are predicated on the Respondent’s alleged failure to comply with sections 96C, 96D
and 96E of the Act.
16 In that regard and with all due respect to the Claimant’s agent, I fail to see how given the factual matrix of this case as it is
before me it can be said that there has been a failure or could have been a failure to comply with sections 96C or 96D of the
Act. In that regard I concur with Mr Dixon’s summation of the law in relation to the relevant provisions. In my view section
96C does not apply because it relates solely to those who are privy to the contract of employment or, alternatively, any officer
or agent of such persons. It does not relate to a third party such as the Claimant in this matter. Similarly section 96D has no
application either because it relates to the consequences that flow to an employee within a contract of employment. It relates to
a contract between employee and employer and not to third parties such as the Claimant, as is in this case. In my view at this
stage the only possible basis for the claim and accordingly this interlocutory application is an alleged breach of section 96E of
the Act.
17 To make out its claim the Claimant must establish that the Respondent union discriminated against Silent Vector Pty Ltd t/a
Sizer Builders because employees of Bulls Bricklaying are not members of the union. For the injunction application to succeed
the Claimant must establish a reasonable apprehension in the mind of the applicant of further conduct of that type occurring.
18 Going to the merits of the case it is apparent that it is incumbent upon the Claimant to demonstrate a prima facie breach of
section 96E of the Act. In that regard the Claimant must put before the Court acceptable evidence going to the proof of various
material facts including that Bulls Bricklaying has employees and that they are not members of the Respondent union. The
evidence from the Claimant is lacking in that regard. There is no evidentiary material from officers of the corporate entity that
trades as Bulls Bricklaying to that effect. There is no evidence from those persons said to be employees that they are in fact
employees. The only evidence on the issue comes from the affidavit of Mr McCullough who testifies to the contrary. Indeed
his evidence suggests that, as at early August of this year, Bulls Bricklaying did not have any employees. Clearly an inability
to establish such a fact impacts upon the prima facie case that the Claimant presents to the Court. In my view it presents the
Claimant with insurmountable difficulty.
19 It is quite apparent to me that the evidentiary material in support of the Claimant’s interlocutory application substantially
supports the types of matters referred to in sections 96C and 96D of the Act. However such evidence has little bearing on the
matters to be considered with respect to section 96E of the Act. I am not saying that the whole of the evidence is not
applicable, but there are substantial portions of it that do not apply.
20 Further there is a dispute on the evidentiary material before me as to the dispute that arose in July of this year. The Claimant
asserts that officers of the Respondent made threats and that they were made for discriminatory purposes aimed at injuring the
Claimant’s interests. The Respondent on the other hand maintains that the dispute arose out of a legitimate safety issue with
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which it was concerned. In that regard it is clear from the affidavit of Mr McCorry that he took the view that what happened on
Saturday 6 July 2002 related to discrimination and that the alleged safety issue was used to disguise the dispute. It was, on his
evidence, the dispute with Bulls Bricklaying that gave rise to the threats being made. That was his perception of the events.
Indeed that is clear from his affidavit. Mr Deen took the same view.
Of course, the Respondent disputes that evidence. The affidavit of Mr McDonald in that regard reflects the Respondent’s
position. Mr McCullough was not there on the material date but in his affidavit he gives evidence of a legitimate dispute
pertaining to safety. Obviously such issues when they are in contradiction with each other cannot be easily resolved on
affidavit. It is just simply almost impossible to resolve such matters on affidavit. Also the weight of the evidence on the issues
in contest is even. The Claimant may have well benefited from calling other witnesses or indeed presenting other evidentiary
material. I would have thought, for example, that the evidence of Mulligan and someone from Bulls Bricklaying may well
have benefited the Claimant in respect of this particular application, but without such evidence it really causes the Claimant to
have some difficulty. The case is nowhere near as strong as it could have been if such evidence had been called. In the
circumstances, given that much of the evidence is oath on oath not subject to cross-examination with the weight evenly
proportioned it is difficult for the Claimant to establish a prima facie case. Even if it could be said that it could establish a
prima facie case, the question remains whether, on the balance of convenience, my discretion ought to be exercised in favour
of the Claimant. In that regard there is no evidence going to the quantification of the Claimant’s loss. In my view such
evidence is essentially considered in a proper exercise of my discretion in relation to this matter. I need to know what real
impact will be upon the applicant in monetary terms and other identifiable terms. Quite frankly there is no evidence going to
that issue.
Further, it is apparent that the alleged threats of action to follow the closure of the Perth sittings of the Royal Commission have
not eventuated notwithstanding the Claimant’s contention. Had there been such a vehement threat one would have expected on
the face of it that there would have been some immediate action, but the evidentiary material before me indicates that that has
not occurred. To that extent I agree with Mr Dixon that the history militates against the Claimant’s contention in that regard.
It is important for the Respondent to be able to carry out its legal duties to give effect to its objects and the objects of the Act.
The Court should only impede such rights when there is a clear potentiality of harm to the Claimant. In that regard the basis
for the Claimant’s fear, given the state of the evidence, is based on conclusions that it has reached based on statements made.
To some extent the conclusions are reached on the basis of distrust of the Respondent and as result of supposition and
conjecture. It would be inappropriate therefore to accede to the Claimant’s application for an interlocutory injunction.
The fact that I have reached such conclusions should not be taken by either party as an indication that I have finally
determined the issues in dispute between the parties. Clearly there remain substantive issues in dispute. Only when the Court is
cognisant of all of the material evidence tested under cross-examination, will it be able to properly determine the matter. The
evidence must be fully tested.
Additionally, I am of the view that, even if the circumstances were such that there was sufficient prima facie evidence to
establish the application, the effect of that would be to pre-empt the trial. The Court should consider the practical impact of a
grant of relief in such circumstances. In that regard I refer to the decision in Carlton & United (NSW) Breweries v Bond
Brewing New South Wales (1987) 76 ALR 633 at 639. The degree of likelihood that the applicant will succeed becomes a
significant factor when the practical impact of the grant of the interlocutory injunction is that the litigation is effectively
determining the issue and should be brought into the balance in weighing the risk that injustice may be done in deciding the
application one way rather than another. It may well lead to injustice in those circumstances. In that regard I refer to the
decision of NWL Ltd v Woods [1979] 3 All ER 614 at 626. It is therefore desirable to evaluate the strength of the Claimant’s
case for final relief. Unless the case is so strong that it would be a waste of time and expense to let the action go to trial an
injunction should be refused because to deprive the Respondent of a trial in general terms is an injustice (see Cayne v Global
Natural Resources Plc [1984] 1 All ER 225 at 238.). Effectively by determining this matter on an interlocutory basis on the
terms sought by the applicant it would have the effect of pre-empting the trial.
Another factor to be taken into account in relation to this matter is this, that any risk that the Claimant faces in the lead up to
trial in respect of this claim can be ameliorated by a claim for damages that might arise against the Respondent for any illegal
conduct. Clearly the Respondent is now on notice in respect of the claim. The Claimant has recourse to its legal remedies in
that regard.
For the reasons that I have stated, I refuse the application for interlocutory injunction.
G. CICCHINI,
Industrial Magistrate.
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Reasons for Decision
Background
1
The Claimants, Keryn Frances Franz and Kathleen Bernice Millsteed, are registered nurses, a classification within the Nurses’
(ANF – WA Private Hospitals and Nursing Homes) Award 1999 (the Award). The Respondent, which traded as the
Undercliffe Hospital Complex, is a named party to the Award. As at about September/October 2000 the Respondent’s complex
consisted of a 28-bed maternity ward, a 42-bed general ward and a 42-bed nursing home. At the material time each of the
Claimants, who possess midwifery qualifications, worked on a part-time basis within the maternity section of the hospital.
2
Sometime prior to September 2000 the Respondent decided, as a result of low occupancy rates within its maternity and general
wards, to close those wards. A decision was made to convert the whole complex into a state of the art aged care facility. In
early September 2000 all staff were informed of the decision and the wards closed in early October 2000.
3
Keryn Franz had worked for the Respondent as a part-time midwife from 14 September 1989. Kathleen Millsteed had worked
for the Respondent continuously in various capacities since 3 March 1991. Ms Millsteed had been appointed to the position of
Area Manager – Maternity Level 2/4 with effect from 19 January 2000. Each claimant worked in her respective position until
the wards closed. Neither Claimant ever worked in the Respondent’s nursing home, except in incidental circumstances.
Neither Claimant has any qualification or experience in gerontology.
4
Each Claimant was offered continued employment in the Respondent’s aged care facility. Ms Franz was offered the same
shifts with the same pay. Ms Millsteed was offered the position of Director of Nursing. However neither Claimant found their
respective offer to be acceptable. Each rejected the Respondent’s offers on various grounds. The grounds included their lack of
necessary skills and experience in gerontology. They were, in their view qualified midwives, employed specifically for that
purpose. They considered their job to be that of a midwife rather than a registered nurse. Also and quite significantly, each of
them took the view that their respective offers of employment were not genuine. Each believed that the offers were
orchestrated at achieving resignations.
5
Neither Claimant has resigned her position, however, neither of them has returned to work for the Respondent. They have not
gone back to work because they believe in each instance that there is no job to go back to. Accordingly, each says that there
has been a redundancy. The Respondent, on the other hand, contends that the Claimants could have been accommodated under
the restructure. They were offered alternative placement without loss of award entitlements. The Respondent says that they
were employed as nurses and were not supernumerary to the Respondent’s nursing requirements.
The Claims
6
Ms Franz alleges that she was made redundant and is accordingly entitled, pursuant to clause 31.2.1 of the Award, to a
redundancy payment comprising eight weeks pay, amounting to $4230.69. Interest is claimed thereon. She also seeks to
recover costs and asks this Court to impose a penalty upon the Respondent for its breach of the Award.
7
Similarly, Ms Millsteed also alleges that she was made redundant. She too claims to be entitled to a redundancy payment
comprising eight weeks pay amounting to $4369.06. Interest is claimed thereon. She also seeks to recover costs. Additionally,
she seeks the imposition of a penalty.
Conduct of Cases
8
The Claimants have represented themselves at the hearing. It is quite apparent, however, that they have been assisted pre-trial
by Mr Logan-Scales of the Department of Consumer and Employment Protection. Ms Franz made her claim first in time on
29 August 2001. Ms Millsteed made her claim on 11 December 2001. Although their claims are separate, many of the factual
circumstances relating to their respective cases, together with the legal principles involved are identical in nature. It was for
those reasons that this Court made orders on the application of the Claimants that the hearing of the matters be held together.
9
Although there has been a joint hearing of the claims, it is important to recognise that the claims are quite distinct and that the
factual circumstances are not entirely identical. Indeed there are a number of factual circumstances relating to the Claimants’
appointments and duties that differ. Accordingly, each claim is to be considered quite separately and distinctly notwithstanding
the one hearing. It is important, therefore, that the evidence be reviewed to take account of the same.
Evidence
Keryn Frances Franz
10 Ms Franz has been a registered nurse for nineteen years and a qualified midwife for sixteen years.
11 Her involvement with the Respondent commenced when she responded to an advertisement contained in “The West
Australian” newspaper on 9 September 1989. The Respondent had advertised for a Level 1 Registered Midwife to work on
night duty (see exhibit 3). Mr Lee Miles who was the Director of Nursing at the time interviewed her. She was successful in
her application and remained employed in that capacity for over eleven years. She worked approximately thirty hours per week
and sometimes more if needed. Ms Franz worked on night duty as a midwife in charge of obstetrics. She has also worked in
theatre. She worked at the nursing home on two separate occasions over eleven years. On each occasion she worked there for
no more than half an hour at a time.
12 About two months prior to the closing of the general and maternity wards, Ms Franz became aware that the Respondent was
contemplating the closure of the maternity ward. She and other staff were officially notified of the closure about six weeks
prior to its closing. Ms Franz was devastated by the announcement. She had worked at the place for a long time, was happy
working there and was happy to remain there until her retirement.
13 By letter from the Respondent dated 2 September 2000 (see exhibit 7) Ms Franz was offered a position within the
Respondent’s aged care facility. She did not accept that position. On 13 September 2000 the Respondent, through Mrs Norma
Miles provided her with a reference (see exhibit 8). The reference indicated that Ms Franz chose to resign her employment. Ms
Franz however was at pains to point out that she did not at any stage, either verbally or in writing, say that she was resigning.
14 On or about 9 November 2000 Ms Franz received a letter from Mercy Hospital inviting those affected by the closure to apply
for positions at Mercy Hospital (see exhibit 15). Given the shortage of nurses at the time, Mercy Hospital was prepared to offer
inducements to suitable applicants to attract them. Mercy Hospital offered successful applicants the opportunity to transfer part
of their sick leave and long service leave credits. The offer was subject to the applicant’s particular circumstances. It was not
indicated that Mercy Hospital would honour all of the entitlements of the Respondent’s former staff.
15 Ms Franz chose not to apply for the Mercy Hospital positions.
16 Ms Franz was aware that Gail Goodall already occupied the job that she had been offered in the nursing home. In fact, Ms
Goodall remained doing that job following the restructure. That led Ms Franz to believe that the offer of employment in the
nursing home was not genuine.
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On 7 November 2000, Ms Franz met with Mrs Miles concerning a redundancy payment. She was told by Mrs Miles that she
would not be paid redundancy given that Mercy Hospital had offered to her a position which would carry over entitlements.
When cross-examined Ms Franz explained that the job she applied for was that of a midwife and not that of a registered nurse.
She denied being told at interview that she would be required to work in other areas of the complex. Ms Franz conceded that
she did, in fact, from time to time work in other areas of the hospital performing the duties of a registered nurse. Particularly
she worked in the acute section of the hospital. She accepted that her employment had evolved into something different to that
which it was upon appointment.
Ms Franz maintained that she is not skilled in age care and was being offered a job not in keeping with ability and experience.
Her skills are current to midwifery and operating theatre. She said (at page 22 of the transcript)—
“You wouldn’t put a gerontology nurse in a midwifery unit, and it’s vice versa”.
On the issue of being offered a job that was already held by someone else, Ms Franz conceded that was probably the
employer’s problem.

Kathleen Millsteed
21 Ms Millsteed testified that she has been a registered nurse for thirty-one years and a registered midwife for thirty years.
22 She first started working for the Respondent or its predecessor in 1984. She left and returned later to work for the Respondent
for a second stint. She has worked for the hospital for a total of fourteen years with the last stint being for nine years. She was
the area manager of the maternity unit. She attained that position in January 2000. She usually worked an average of thirty to
thirty-two hours per week. She too, was devastated by the announcement of closure. She had planned staying there. It was a
good place to work. It was convenient. She thought, “it was one of those places where you might end up getting long service
leave”.
23 She told the Court that she had only worked in the aged care unit one night in the entire time she worked for the Respondent.
She had been called to fill in one night. She said that had she known that the work was in the nursing home she would not have
gone in.
24 When cross-examined, Ms Millsteed conceded that she was employed as a part-time midwife and registered nurse. She also
conceded that she had been offered the position of Director of Nursing of the nursing home. She told the Court she knew
nothing about gerontology or the associated paperwork. She surmised that Mrs Miles offered her the job knowing that she
would refuse it. “You don’t accept a job that you know you can’t do.”(Transcript page 28)
25 Further, because of the impending sale of the complex to Morant it could have possibly meant that she would have to re-apply
for her position in any event.
26 Ms Millsteed was questioned about a letter she wrote to the Respondent in about August 1995. In that letter (exhibit 14) she set
out her preferred area of work. It was put to her that the letter reflected her view that the employer had the right to place her
anywhere within the hospital including aged care if it so wanted. She rejected that contention. Later, however, Ms Millsteed
said, at page 30 of the transcript, with respect to exhibit 14—
“MR REA: … The point I’m making is that the employer had the right to put you there, and what you’re expressing here is
just simply a desire not to work there? --- I suppose so.”
Sally Cowan
27 Ms Cowan is the Director of Nursing at Mercy Hospital, Mt Lawley.
28 She told the Court that upon finding out that the maternity, surgical and operating suites of the Undercliffe Hospital were to
close, she rang Mrs Miles in order to approach the Respondent’s staff to offer employment. Nurses were in short supply and
the closure was seen as an avenue to attract nursing staff. She said that it was never the intention that there be a direct transfer
of staff.
29 When cross-examined, Ms Cowan said that the shortage of nurses was across all fields including aged care.
Alicia Christie
30 Ms Christie is a registered nurse currently employed at Royal Perth Hospital.
31 She was Director of Nursing of the nursing home at the Undercliffe Hospital Complex from about October 1999 until about
October 2000. She has worked in aged care from 1985. Ms Christie’s evidence was that the nursing home within the
Undercliffe complex was essentially a discreet operation. She testified that she had never been informed by management of the
likely impact upon the nursing home resulting from the closure of the other hospital wards. She was not made aware that staff
members from those areas were to be transferred. Indeed, Mrs Miles had advised her that all staff from the maternity wing
would be offered positions at Mercy Hospital
32 Ms Christie testified of the difficult conditions under which she worked. She gave an account of how the Respondent, through
its tight fisted approach, was reluctant to engage necessary staff resulting in an almost intolerable rostering situation. She said
that patients were consequently under-serviced. She also complained that the Respondent had failed to provide her with the
necessary administrative requirements to enable her to do her job. That, in her view, led to the loss of accreditation of the
nursing home. She testified that the Respondent did not accept responsibility in that regard and ultimately made her the
scapegoat for the loss of accreditation. Clearly Ms Christie and Mrs Miles have been in considerable conflict. It is important to
have regard to that when evaluating their evidence.
33 Ms Christie testified that nursing home nurses Gail Goodall and Carolyn Stoffelen worked the weekly night shifts in tandem.
Their shifts were permanent. Essentially her evidence was that there was no position for Ms Franz on night duty.
34 Ms Christie also testified that it would be necessary for any nurse specializing in midwifery to undertake specialist training in
order to enable them to work in gerontology. She said that special training is required for dementia care and behavioural
management.
35 When cross-examined, Ms Christie maintained that she had never been informed of proposed staffing changes even though it
was her responsibility.
36 Under re-examination, Ms Christie said that “the complexity of running a nursing home at any time is substantive, requires
specialised training in both aged care, in nursing and clinical aspects of aged care as well as the administrative aspects”. Ms
Christie was of the view that the Respondent, given its track record, would not have given the Claimants training and
administrative supports. In those circumstances it would have been impossible for the Claimants to work effectively within the
nursing home.
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Norma Miles
37 Mrs Miles is a director of the Respondent and administrator of the Undercliffe Hospital complex. She has been a nurse since
1955. She said that the complex leading up to its restructure comprised of 72 acute/maternity beds and 42 aged care beds. The
hospital, a family concern, has been in operation since 1979. It initially was a general hospital and nursing home, which has
from time to time been further developed.
38 She testified that following the completion of the maternity section in 1987 the Respondent needed to employ registered
general nurses with a midwifery certificate. She said that when the midwifery positions were advertised they were in fact
advertised as such. It was however the policy of the Respondent at interview to explain to prospective employees that they
might, if the need arose, be required to work in any other area of the hospital.
39 Mrs Miles also testified about the decision to restructure. She said in that regard that there was a need to retain registered
nurses. There had been great difficulty within the industry in attracting nurses to positions particularly within aged care. She
believed Ms Franz to be a very good registered nurse and she wanted her to remain working at the nursing home. Mrs Miles
said that Ms Franz told her that she was unwilling to work saying that—
“… she felt it was going to be demeaning and that she would lose some of her skills that she had acquired over the years.”
(Transcript page 59)
40 As to Ms Millsteed, Mrs Miles testified that she had asked her to take up the position of Director of Nursing at the nursing
home. Ms Millsteed had previously been Relief Director of Nursing of the hospital, a more senior position to that of Director
of Nursing at the nursing home. It was her intention to replace Ms Christie with Ms Millsteed however she declined the offer
choosing to do some remote country nursing instead.
41 Mrs Miles testified that geriatric nursing is basically medical nursing. The fact that the patients are frail and aged makes
nursing a little more specialised, but carers do all the hands on nursing, such as showering, dressing and so forth. The nurse’s
role was that of drug administrator, supervision of carers and completion of documentation. Training was offered in order to
comply with the “Aged Care Act”.
42 Mrs Miles also testified concerning the issue of accreditation. She took issue with Ms Christie’s evidence in that regard.
43 Mrs Miles was cross-examined by both Ms Franz and Ms Millsteed.
44 When cross-examined by Ms Franz she denied that there was no position for the Claimant and explained that there was a
vacancy for a night duty nurse at the nursing home. She said that it was the preference of both Ms Goodall and Carolyn
Stoffelen to only work two nights a week. They were working extra hours just to help out. It had been envisaged that the
incumbents would work a total of four nights between them and Ms Franz three nights.
45 When cross-examined by Ms Franz about their conversation held on 7 November 2000, Mrs Miles said that the conversation
was as she had subsequently recorded it (see exhibit 17). She said her record was accurate because she knew at the time that
the meeting was important and that redundancy was an issue for Ms Franz.
46 When cross-examined by Ms Millsteed, Mrs Miles conceded that midwifery is a specialised qualification.
47 The Court intervened and asked questions relating to the appointment of each of the Claimants. In that regard Mrs Miles said
that Ms Millsteed was not employed because of her particular midwifery qualifications. In Ms Franz’s case although she had
been employed as a midwife she had been told that she was expected to work elsewhere within the complex. Mrs Miles
testified of being at the interview when that was said.
48 Ms Franz further cross-examined Mrs Miles on the issues and put it to Mrs Miles that she was not even present during the
interview. It was put to her that in fact, they had first met several weeks after she started work. Mrs Miles did not respond
directly to that proposition. She maintained that her recollection was that she was at the interview.
49 The further cross-examination of Mrs Miles by Ms Millsteed was uneventful.
Findings
50 Many of the factual issues in this case are not in dispute. The pleadings and the evidence reflect that generally.
51 The pivotal evidentiary matters, some of which are interrelated, that remain in dispute are—
•
Whether or not Ms Franz was told during interview that she was expected, if required to do so, to work within other parts
of the complex (including the nursing home).
•
Whether Ms Millsteed, if directed, was similarly required to work in the nursing home.
•
Whether the offer of a job in the nursing home in each instance was a genuine offer.
•
Whether the Claimants, given their skills and experience were capable of working within aged care. This issue is really a
subset of the previous issue.
52 There are also other issues that remain in dispute but they are not critical to the outcome of the matter. Each of the pivotal
evidentiary matters which remain in dispute go to the ultimate issue of whether there was a redundancy within the meaning of
clause 31 of the Award.
53 I will deal firstly with the issue of whether or not the offer of a job in the nursing home was genuine. The issue, in my view, is
easily resolved. Mrs Miles’ evidence on point is both acceptable and clear. In relation to Ms Franz, she said that what had been
proposed was that she would be added to the pool of night shift nurses working in the aged care facility. I have no reason to
reject her testimony in that regard. Indeed there is no reason to reject her evidence that the other two employees were desirous
of working fewer nights. Her explanation in that regard is entirely plausible. Mrs Miles’ conduct towards Ms Franz was
entirely consistent with each of Ms Goodall and Carolyn Stoffelen working two nights and Ms Franz working three nights.
The fact that Ms Christie was not privy to the same is not surprising. It is obvious from the evidence of Mrs Miles that at the
material time Ms Christie’s days were numbered. There had been a breakdown in the relationship between Mrs Miles and Ms
Christie to the extent that Mrs Miles planning did not include Ms Christie. Further, it is obvious that the potential appointment
of Ms Franz would have increased the pool of registered nurses, which would have been useful if difficulties arose with
respect to availability. Indeed, that would have gone a long way to fixing the rostering and availability problems that Ms
Christie testified about.
54 Turning to consider Ms Millsteed’s situation, it is apparent that Mrs Miles considered her to be the perfect candidate to replace
Ms Christie. It is obvious that management considered Ms Millsteed very highly. She was clearly very skilled and capable.
She had held the position of Relief Director of Nursing. She was familiar with the complex. She stood out as being the perfect
candidate for the replacement of Ms Christie, whose position, on Mrs Miles evidence, was untenable.
55 It is clear that each of the Claimants surmised that their offers from the Respondents were not genuine. However, there is no
evidence before me, which would enable me to positively conclude that the offers were not genuine. Indeed, as stated, the
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evidence supports genuineness, not the contrary. In any event whether or not a position was in fact available, was a matter for
the employer. Indeed each Claimant conceded that. Each of them had an opportunity to test the genuineness of the offer by
accepting the offer but declined to do so.
56 The question that remains, of course, is whether or not, given their particular skills and training, it was realistically possible for
the Claimants to have worked in the aged care area. The Claimants say that they could not have worked in aged care because
they lacked the necessary skills. Ms Christie supports them in that view. Of course, Mrs Miles takes a different view.
Regrettably I have not heard from any independent witnesses in that regard. I do not regard Ms Christie as independent. Given
the circumstances of her relationship with the Respondent, she hardly would give an opinion that is favourable to the
Respondent.
57 The evidence of Ms Cowan, and of Ms Christie herself to some extent, indicates, in my view, that although nursing, like other
professions, benefits from specialisation, there are certain basic skills common to all nurses which give rise to the foundation
upon which specialisation occurs. Indeed there is an element of portability of those basic skills from one area to another
rendering a registered nurse capable of working in any number of specialised areas. Ms Cowan’s evidence as to the areas
within which she has worked is indicative of that fact. The fact that Ms Christie has left aged care to now work at Royal Perth
Hospital as a registered nurse is illustrative of the point. The fact that a nurse becomes specialised in one area, of itself, does
not render the nurse incapable of moving to a different field. Obviously such a move will necessarily import difficulties. There
would no doubt be extra work in coming up to speed in a particular area. I accept that not everyone would be willing to put in
the extra effort associated with a change. It is obvious to me that both Claimants were happy with their situations whilst
working for the Respondent. They were skilled in what they were doing and obviously adept at it. In such circumstances they
were in a groove dealing in what they were comfortable with. The prospect of coming out of the groove and having to learn
new skills outside their areas of expertise was certainly not appealing. Although obviously not appealing, I cannot see any
reason why they could not work in aged care. The rudimentary aspects of their job remained the same. I accept Mrs Miles
evidence in that regard.
58 The issue of being required to work in different sections of the hospital was a matter in forethought for Ms Millsteed. I say that
because exhibit 14 is illustrative of the fact. In my view, that exhibit permits a finding to be made by implication that the
Respondent was at liberty to place her anywhere within the complex, including the nursing home. Indeed her own evidence
dictates and, for that matter so does the evidence of Mrs Miles that when Ms Millsteed was employed, she was not employed
to work solely within a particular specialised area.
59 So far as Ms Franz is concerned, it is obvious that she responded to an advertisement for a midwife. She was employed to
work as a midwife and has constantly worked as a midwife. However, she has, from time to time, performed theatre work.
60 There is a contest in the evidence as to whether Ms Franz was told during interview that she was expected to work anywhere
within the complex as required. Ms Franz says that she was not so informed. Mrs Miles says that she was. She says that it was
policy at that time to inform interviewees of that fact and that she has a recollection of her son so doing with Ms Franz. Ms
Franz’s stance is that Mrs Miles was not even present during interview.
61 On this issue, I reject the evidence of Mrs Miles. I find it difficult to accept that she now has an accurate recollection of events
that occurred eleven years ago. When cross-examined about having met Ms Franz for the first time several weeks after Ms
Franz started, she chose not to respond (see page 73 of the transcript). In my view, that evasiveness was indicative of her lack
of memory. She inappropriately purports to rely on her son’s statement and notes to refresh her memory. The statement and
notes are not before the Court. Their accuracy could not be tested in any event. I found her evidence going to the issue to be
quite unsatisfactory. I conclude, having accepted Ms Franz’s evidence in preference to that of Mrs Miles, that Ms Franz was
employed as a midwife and that she was not told that she was required to work at other places within the complex as directed.
That finding, however, is not determinative of whether or not there has been a redundancy.
Redundancy
62 In my view, the claim brought by Ms Millsteed for redundancy payment lacks merit. I say that because it is quite apparent that
she was not employed to perform work in one specialised area, but rather was employed on the basis that she work within the
complex as required. I have already addressed the issue previously. It suffices to say that in those circumstances she elected to
not work within the area directed by her employer and consequently her employment relationship came to an end at her
initiative. There was no redundancy in her case. She simply elected not to work in the nursing home.
63 The situation in relation to Ms Franz is somewhat different in view of my finding that she was employed as a midwife without
the requirement that she work elsewhere within the complex as required. Has there in her situation been a redundancy within
the meaning of clause 31.1 of the Award?
64 That clause provides—
“31.1 Definition
A redundancy occurs when an employer decides that the employer no longer wishes the job the employee has
been doing to be done by anyone and this is not due to the ordinary and customary turnover of labour.”
65 Of course, the definition begs the question – What was Ms Franz’s job? Was she a midwife or was she a registered nurse?
66 The evidence, which is not in dispute, reveals that Ms Franz’s job evolved to one where she not only worked as a midwife but
also as a theatre nurse. Each of those jobs, however, was predicated on her being a registered nurse in the first place. As
previously stated nursing skills are common to all nurses, whatever field they work in. Indeed, it is those very skills that give
rise to their qualification. Clearly those skills are portable and common to all areas of specialty. Accordingly, it is the case that
Ms Franz was, at the material time, a nurse capable and qualified to work within gerontology although not specialised in that
area. It is obvious that Ms Franz had no desire to work within the nursing home and accordingly rejected the Respondent’s
offer.
67 Having regard to the decision in Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union v Nylex (C
No 36960 of 1999) a decision of the Australian Industrial Relations Commission handed down by Hingley C in Melbourne on
22 May 2001, I agree with Mr Rea’s submission that the issues which need to be determined with respect to Ms Franz’s claim
are—
1. Did the Respondent make a genuine effort to provide acceptable alternative employment? and
2. Did Ms Franz reject acceptable alternative employment?
68 I have earlier indicated that the Respondent made a genuine effort to provide alternative employment. It is the case that Ms
Franz rejected such alternative employment. Accordingly the only issue remaining is whether the particular offer was
acceptable. The test in that regard is an objective one. It is not one based on whether the employment was acceptable to Ms
Franz on her terms. Ms Franz rejected the terms and conditions offered but that does not axiomatically make her eligible for a
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redundancy payment. That is not the notion behind redundancy payments established by the Termination, Change and
Redundancy Case Full Bench Test Case (1984)8 IR 34. The reasons for the making of redundancy payments was also
considered and discussed in the decision of the Full Bench of the Western Australian Industrial Relations Commission in
Rogers v Leighton Contractors Pty Ltd 79 WAIG 3551. Beech C (as he then was) said at page 3554—
“… It can be said that at least since the well-known termination change and redundancy case in this country ((1984) 8 IR
34 at 73; 9 IR 115), it has been recognized that the redundancy of an employee inherently involves hardship. It involves
in particular financial hardship or fear of it caused by an interruption to employment, the disruption to an employee’s
routine and society, social contact and the competitive disability of long term employees as a result of opportunities
foregone in the continuous service of an employer (Food Preservers’ Union v Wattie Pict Ltd (1975) 172 CAR 227;
CMETSWU and others v RGC Mineral Sands (1998) 79 WAIG 27 at 30). Therefore, the dismissal of an employee for
redundancy without the payment of a redundancy payment sufficient to compensate the employee for such matters as the
employee’s age, length of service, seniority, period of notice, availability of alternate employment, benefits foregone and
the reasons for the retrenchment, may, depending in the circumstances, be harsh upon the employee.”
69 In the present case, had Ms Franz accepted the offer she would have remained in the Respondent’s employment. There would
have been continuity with no loss of benefits. She would have continued to provide nursing care, albeit to a different age
group. However, her rudimentary duties would have remained the same. She was qualified to carry out such duties.
Specialisation would have resulted from experience on the job as well as any training offered by her employer. Her employer
wanted to retain her skills. With all due respect to Ms Franz, I fail to see how the decision in The Federated Miscellaneous
Workers Union of Australia v Anglican Homes (Inc) 70 WAIG 3937 supports her case given the factual matrix of this case.
70 I find therefore that it could not be said on an objective view that the job offered by the Respondent to Ms Franz was not
acceptable. It may well not have been the job Ms Franz preferred but it could hardly be said to be unacceptable. Accordingly,
there was no redundancy. The termination of the employment relationship came about at the initiative of Ms Franz.
Conclusion
71 Ms Franz and Ms Millsteed have failed in each instance to make out their respective claims.
G. CICCHINI,
Industrial Magistrate.
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Reasons for Decision
Background
1
Dr Jag Gill was at all material times a medical practitioner employed by the Respondent in the position of either acting or
substantive Director, Disease Control within the Health Department of Western Australia. Dr Gill had worked for the
Respondent in its various guises since 1976. During the period of his employment with the Respondent, Dr Gill worked in the
public health field with special emphasis and training in communicable diseases, their control, as well as tropical medicine. He
also acquired extensive training and experience in management and administration. Dr Gill ceased to be employed by the
Respondent on 29 June 2001. His employment ceased upon his acceptance of a redundancy offer made to employees of the
Respondent.
2
The terms and conditions of Dr Gill’s employment was, until 1998, governed by various oral and written agreements, the
Public Service Award 1992 and the Public Sector Management Act of 1994. In the latter part of 1998, Dr Gill agreed to be
added as a party to the AMA Medical Practitioners Collective Workplace Agreement (the 1998 Workplace Agreement),
which expired in 1999. That agreement was followed by another Workplace Agreement also entitled the AMA Medical
Practitioners Collective Workplace Agreement (the 1999 Workplace Agreement).
3
It is Dr Gill’s case that on or about 5 February1992, he was orally directed by the then Acting Commissioner of Health, Dr
Peter Brennan—
“to remain contactable outside normal work hours and to be available, in a fit state, at such times for recall to duty.”
4
On 10 December 1993, Dr Gill received a memorandum (exhibit 6), from Andrew Penman the then General Manager, Public
Health Services, concerning out of hours contact. In his letter Mr Penman said inter alia—
“Arrangements have been made to pay you an availability allowance in accordance with the Public Service Award 1992.
The allowance recognises the requirement for you to remain contactable outside normal work hours of duty and to be
available, in a fit state, at such times for recall to duty.
The period for which you are expected to be contactable will be after hours on working days, on weekends and public
holidays.
The allowance will be backdated to the commencement date of your acting period in the position – 5 February 1992 but
exclude any periods of annual leave taken. …”
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In about late January 1997, Dr Gill received a letter from the Manager, Human Resource Services of the Respondent informing
him that he had been overpaid his availability allowance totalling $17,660.40 calculated from the pay period ending
12 January 1995 up to and including the pay period ending 9 January 1997. Between June 1997 and February 1998 Dr Gill
made payments to the Respondent that were accepted in full satisfaction of the debt.
6
On 17 August 1998, the then General Manager of Public Health, namely Prudence Ford, wrote a memorandum to Dr Gill
(exhibit 10) in which she stated inter alia—
“As you are aware the Department’s offer to hold open the opportunity for senior medical practitioners to join the
Workplace Agreement (SPA) (sic) with backdating to 23 September 1996 further discussions lapsed on 31 May 1997(sic).
However you were provided with advice, in error, in September 1997 to the effect that the offer was still open. In the light
of that and as an act of good faith, the Department has agreed to backdate the provisions of the WPA to 23 September
1996. Recognition of your qualifications and years of experience result in your translation to Level 22 of the Agreement.
In order to access the AMA WPA, you were required to relinquish your SES position. This has now been done and the
position of Director, Disease Control (Position No HE 500457) was removed from the SES with effect from 20 May 1998.
As a consequence you are no longer entitled to a privately plated vehicle under the Executive Vehicle Scheme. In view of
the requirement to be on call and that you indicated to me that you were recalled almost every weekend, I am prepared to
offer you the use of a government-plated vehicle for official business and for journeys between the office and your place
of residence and home garaging. The vehicle would not be available for private mileage. This change could occur either
by changing the plates on the vehicle you currently use or providing you with another government plated vehicle and
returning your existing vehicle to the pool. Please advice Beren Clarke (9222 4329) of your decision so that he can assist
with arrangements.
We also discussed the availability allowance which you are currently receiving which recognises the requirement for you
to remain contactable outside normal hours of duty and be available, in a fit state, at such times for recall to duty. The
allowance is $8,880 per annum. The AMA WPA does not make express provision for such an allowance. However it does
provide flexibility for other arrangements to be mutually agreed. I therefore suggest that we agree to an arrangement
whereby the Department continues to pay an availability allowance of $8,880 per annum under the same conditions as
currently apply.”
7
On 19 August 1998, Dr Gill responded to the General Manager, Public Health by memorandum (exhibit 11), stating inter
alia—
“I am prepared to accept all the conditions that you have specified …”
8
Clause 3.7(1)(b) of the 1998 Workplace Agreement (See exhibit 14) provided inter alia—
“A medical practitioner employed at or above salary point 13 as detailed in Schedule C, rostered on call shall be paid an
hourly allowance equal to $7.81. …”
9
Relevantly, clause 3.7(1)(c) of that agreement provided—
“For the purposes of this Agreement a medical practitioner is on call when the medical practitioner is directed by the
Employer to remain readily contactable and available to return to work outside of the medical practitioner’s normal
hours of duty.”
10 Clause 30.1.c.(ii) of the 1999 Workplace Agreement in relation to on call allowance was in the same material terms as clause
3.7(1)(b) of the 1998 Workplace Agreement save for the applicable hourly on call allowance being $8.08 from 1 July 1999 to
31 December 1999 and $8.37 on and after 1 January 2000.
11 Clause 30.1.a of the 1999 Workplace Agreement provides the definition of “on call” which in all material respects is the same
as that contained in clause 3.7(1)(c) of the 1998 Workplace Agreement. The only variation being the classification “medical
practitioner” within the definition was replaced by the generic term “employee”.
12 Both the 1998 and 1999 Workplace Agreements permitted further agreement for the annualisation of “on call” payments to be
paid fortnightly. It is common ground that no such agreement was reached between the parties.
Issues
13 The Claimant contends that from 23 September 1998 until 30 April 2001 he, pursuant to the requirements of the Respondent
which had been operative since 5 February 1992, remained contactable outside normal hours of duty and was available, in a fit
state, for recall to duties. In consequence, the Claimant claims that he was on call 130.5 hours each week during the material
period for which he was not paid in breach of the said Workplace Agreements. The Claimant accordingly seeks to recover
$108,099.58 comprised as follows—
•
Amount payable 23 September 1998 to 30 June 1999 @ $7.81
$39,749.00
Less paid (39 weeks)
6,660.00
Less 3 weeks pro-rata annual leave
3,057.62
Arrears
$30,031.38
•
Amount payable 1 July 1999 to 31 December 1999@ $8.08
$27,415.44
Less paid (26 weeks)
4,440.00
Less 2 weeks annual leave
2,108.88
Arrears
$20,866.56
•
Amount payable 1 November 2000 to 30 April 2001 @ $8.37
$74,275.38
Less paid (68 weeks)
11,612.31
Less 5 weeks pro-rata annual leave
5,461.43
Arrears
$57,201.64
•
Total
$108,099.58
5

14
15

The Respondent does not admit Dr Gill’s contention that he was contactable and available, in a fit state, for recall to duty for
130.5 hours each week and puts him to the proof in that regard.
The Respondent also argues that this Court lacks jurisdiction to deal with that part of Dr Gill’s claim that pre-dates
2 November 1998 because the Respondent takes the view that the 1998 Workplace Agreement did not commence to have
effect until 2 November 1998. Further, the Respondent contends that the 1999 Workplace Agreement only became effective on
9 September 1999 when the Commissioner for Health signed that agreement.
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Another basis for the denial of the claim rests upon the fact that Dr Gill was paid, on account of his after-hours responsibilities,
a salary in excess of that which would normally be paid to a practitioner of Dr Gill’s standing. The greater salary was only
paid in recognition of Dr Gill’s after-hours responsibilities, a fact on the Respondent’s view, well known to Dr Gill. The
Respondent contends that Dr Gill had a good understanding of the Workplace Agreements and that he therefore knew that
there was no provision for the payment of an availability allowance. The Respondent consequently argues that in the event of
the Claimant being successful, any order for payment against the Respondent ought to be “offset” by the additional salary, in
fact, paid to Dr Gill.
17 In bringing this claim, Dr Gill asserts that he has complied with the provisions of clause 49 of the 1999 Workplace Agreement
but has been unsuccessful in his attempts to resolve the issues in dispute. He has accordingly certified his compliance with
section 54 of the Workplace Agreements Act 1993 (the Act). The Respondent, on the other hand, argues that the Claimant has
failed to comply with the provisions of section 49(3) of the 1999 Workplace Agreement in that he has failed, inter alia, to have
his claim arbitrated. Consequently he has not properly given the certificate, which results in this Court being devoid of the
ability to make orders pursuant to section 57 of the Act.
Evidence
18 The Claimant’s case is founded upon his own testimony and that of his wife, namely Faye Gill. The Respondent called one
witness, namely Dr Anthony John Watson.
19 I will briefly review the evidence given by each of the witnesses.
Dr Jag Gill
20 Dr Gill obtained his qualifications in medicine in Singapore in 1964 and subsequently worked in Malaysia prior to moving to
Western Australia in 1976. Between 1964 and 1974 Dr Gill obtained several postgraduate qualifications. Following his arrival
in Australia he has worked for the Respondent in various guises. His initial appointment was that of regional medical officer
for the Pilbara region based in Port Hedland. In 1980 Dr Gill transferred to Perth and was promoted to varying positions. In
1988 Dr Gill became responsible for communicable disease control in Western Australia and was designated Co-ordinator,
Communicable Disease Control that was subsequently titled Principal Medical Officer, Disease Control. He became Acting
Director of Disease Control on 3 February 1992 until 20 October 1994 when he became substantive Director. He held that
position until November 1998 at which time he became Director, Communicable Disease Branch, a position that he held until
June of 2001.
21 From about 1985 onward, Dr Gill assumed statewide control of tuberculosis and other communicable diseases. In 1990 he
became responsible for the development and co-ordination of communicable disease control programs and outbreaks of
diseases including policy formulation, surveillance, consultancy and evaluation. He was responsible for the administration of
the Perth Chest Clinic and Central Immunisation Clinic. He also provided consultant clinical services in leprosy at Queen
Elizabeth II Medical Centre. In 1992, Dr Gill became responsible for the management, policy development, planning coordination, implementation and evaluation of statewide disease control programs. From 1998 onward, Dr Gill assumed
additional responsibilities including co-ordination, contact management, and supply of vaccines and evaluation of programs.
He also carried out functions as the Chief Quarantine Officer and was a member of State and National expert committees.
22 During the period of his employment with the respondent Dr Gill gained further qualifications. In 1983 Dr Gill became a
Fellow of the Royal Australian College of Medical Administrators (FRACMA) and in 1990 he became a Fellow of the
Australasian Faculty of Public Health Medicine (FAFPHM).
23 By virtue of the responsibilities he had in various areas of quarantine and disease control, Dr Gill was expected to be in a
position to deal urgently with any issue that might arise either during normal or indeed after-hours. Dr Gill testified that in
1992, Dr Peter Brennan, the then Commissioner of Health, expressly affirmed that to him. Dr Gill’s statement was made in the
context of HIV Aids outbreaks then being of major community concern. However his instruction did not just relate to HIV
Aids, but also to all other outbreaks of communicable diseases such as influenza. Indeed on 10 February 1993, Andrew
Penman, the then General Manager of Health Services, re-affirmed in writing (exhibit 6) the requirement that Dr Gill had been
given by Dr Brennan that he be contactable out of hours and that he be available, in a fit state, for recall to duty.
24 Dr Gill testified that in consequence of the direction given he thereafter always remained contactable and in a fit state for recall
to duty. He was contactable either via his home phone, by mobile phone or by pager. That necessitated him not travelling too
far from Perth. Further his personal and family life was subject to disruption on account of his obligation to remain contactable
and in a fit state. He regarded himself as contactable 24 hours per day, 7 days per week except for when he was on holidays or
was attending a conference. However, even then he remained contactable and was in fact often contacted for advice or
direction even whilst absent from the State. In that regard Dr Gill testified that up until mid 1998 he regularly attended
conferences or meetings outside Western Australia. The frequency of the same was about twice a month and was in each
instance usually completed within a day. The frequency of Dr Gill’s attendances at such conferences reduced to about one per
month by about mid 1998. However, he continued to attend other quarterly meetings. Dr Gill also testified that he remained
contactable and indeed was contacted whilst on sick leave.
25 It is quite apparent from Dr Gill’s testimony that contact made with him out of hours related solely to matters falling within his
responsibilities. By way of example, he was contacted in cases of meningococcal manifestation. In such cases immediate steps
were required to be taken to ascertain who had come into contact with the infected person. That included obtaining and
administering appropriate antibiotics for prophylaxis and advising those exposed as to what they should do. Often that required
Dr Gill physically attending households to achieve that end. He would also necessarily liaise with the medical practitioners of
those persons affected. Other instances requiring his involvement included reports of the possible manifestation of viral
haemorrhagic fever. In such circumstances he would co-ordinate the response of emergency doctors, clinical pathologists,
virologists and all other necessary medical professionals. He was also responsible for opening the quarantine ward at Sir
Charles Gairdner Hospital and ensuring that the same was appropriately staffed and functioning.
26 Dr Gill was also contacted after-hours for the purpose of giving advice to quarantine officers at Perth International Airport on
issues concerning medical difficulties encountered with incoming or transit passengers. Further, up and until 1993 he was
solely responsible for dealing with and answering out of hour’s media enquiries with respect to infectious diseases and
immunization.
27 The examples cited above are a few of those given by Dr Gill within his testimony relating to the nature of his duties and afterhours obligations.
28 Dr Gill also explained the history of his relationship with the Respondent and, in particular, his move from award based
conditions of employment to those governed by Workplace Agreements. In doing so he referred to various documents that
were exhibited. Those documents speak for themselves and I do not, at this stage, intend to recite them except to say that it is
readily apparent from the 1998 Workplace Agreement that the same bound the parties upon completion of the transfer
agreement on 2 November 1998 (see exhibit 12). Indeed it is quite apparent from Prudence Ford’s letter that the same
concluded the negotiations between the parties, which had been ongoing during the course of August 1998.
16
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Dr Gill testified that in about late 1998 or early 1999 he first became aware that the 1998 and 1999 Workplace Agreement
dealt with the issue of on call allowance. That occurred as a result of his attempt to have other medical officers assist him so
that he could have respite from the after-hours contacts. When he raised the issue of assistance with the medical officers
concerned within his section he found that they were only willing to assist if they were paid an “on call” allowance as per the
Workplace Agreement. In reply Dr Gill told them that they were mistaken in their view as to the availability of an “on call
allowance”. One of the officers then took him specifically to the relevant provision in relation thereto. It was only then that Dr
Gill came to the realisation of his entitlements in that regard.
Dr Gill testified that the whole issue of “on call” was subsequently raised on numerous occasions with Rowan Davidson, the
then Acting General Manager, and later with his successor Paul Stephenson. He said that the issue of being available afterhours became more pressing following the findings made at a coronial inquiry relating to the death of a person from
meningococcal disease.
In May 2001 agreement was reached that the medical officers in Dr Gill’s section, including Dr Gill, would be rostered to
attend after-hours duties and would be paid in accordance with the Workplace Agreement.
Relatively soon thereafter, Dr Gill decided to accept a voluntary redundancy with effect on 29 June 2001. At that time Dr Gill
made it known to Mr Boylan, who executed the Deed of Severance on behalf of the Respondent, that he intended to pursue his
claim concerning on call allowance. The Deed of Severance (exhibit 5) did not purport to extinguish Dr Gill’s rights with
respect to the underpayment of wages, salaries or other entitlements. In fact, the Deed expressly preserved those rights.
In furtherance of his claim, Dr Gill, on 2 July 2001, wrote to Professor Bryant Stokes, the then Acting Commissioner of Health
(see exhibit 18). He asked Professor Stokes to approve the payment of arrears owing with respect to the non-payment of “on
call” allowance. Professor Bryant Stokes endorsed Dr Gill’s letter by writing the word “approved” and dating the same 4 July
2001. Notwithstanding that, Professor Stokes’ approval was never communicated to Dr Gill. It appears that departmental
intervention resulted in Dr Stokes’ approval not being implemented. On 7 September 2001, Dr Gill again wrote to Professor
Stokes concerning the issue (exhibit 19). He informed Professor Stokes that if the matter could not be resolved to Dr Gill’s
satisfaction, action would be taken for the recovery of the arrears of on call allowance. It suffices to say that the parties did not
reach agreement on the issue and Dr Gill subsequently issued proceedings.
Dr Gill was cross-examined on several issues including whether he was available during travel to and from national
conferences or meetings and whilst attending the same. In that regard Dr Gill maintained that he always remained contactable
at all times other than when on flights. When contacted in those circumstances he would direct what was to be done and
delegate responsibilities. If necessary he would communicate directly with doctors. Accordingly, even whilst interstate he
continued to remain contactable and was able, with the assistance of officers in Perth, to attend to his obligations. Dr Gill was
asked about his attendances at overseas conferences. He conceded in that regard that during the course of 1998 and 2000 he in
fact did attend overseas conferences in which case his on call obligations were delegated to the senior medical officer within
his section. That did not prove to be entirely successful because upon return he discovered some of the arrangements and
expectations concerning after-hours contact had not been strictly adhered to.
Dr Gill was challenged concerning his testimony as to the rather onerous functions, such as community contact and the
arrangement and delivery of prophylaxis said to have been carried out by him. In that regard it was put to him that those
functions were, in many instances, not in fact carried out by him but rather carried out by his subordinates. Dr Gill rejected that
contention.
Dr Gill was also questioned about the reasons as to why he had failed to make a claim for “on call” payments during the
currency of his employment. In response he said that he was not confident that if he made a claim that he would get a fair
hearing within the department particularly given the conflict between himself and Mr John Kirwan, one of the senior
managers.
When questioned about the frequency of after-hours contact, Dr Gill told the Court that he had received about 70 calls during
the year 2000. He conceded also that the reporting of possible viral haemorrhagic fever was infrequent, occurring about once a
year. He went on to say, however, that other acute conditions such as meningococcal disease, measles, and whooping cough
together with reports of food poisoning took up the bulk of his time after hours. Dr Gill explained that in some instances his
involvement with the particular reports was inevitably lengthy and involved. By way of example, Dr Gill cited his handling of
the report of a suspected Ebola virus sufferer on an incoming Qantas international flight. That example highlighted the
importance and extent of Dr Gill’s involvement.
Dr Gill was questioned as to why his salary was paid pursuant to “Arrangement A” within the Workplace Agreement.
“Arrangement A” provided a higher level of income compared to those doctors who were subject to “Arrangement B”.
Doctors paid under “Arrangement A” were entitled to practice privately but any income derived from the same was payable to
the Commissioner for Health. Those on “Arrangement B” could work privately and retain the proceeds of such private work.
It was put to Dr Gill that, given that he did not conduct a private practice, the only reason why he was paid a higher rate on
“Arrangement A” was in recognition of his after-hours responsibilities. Dr Gill rejected that contention. He said that there
were numerous matters considered by the Commissioner of Health that caused the Commissioner to agree to him being paid in
accordance with “Arrangement A”. Dr Gill agreed that in negotiating with the Respondent he made the point that he was
unable to earn private practice income because of the fact that he was contactable after hours and such was an impost on his
capacity to earn a supplementary income.
Dr Gill was cross-examined also concerning his contention that he remained on call whilst on sick leave. He testified that
whilst technically he might not be considered to be “on call” whilst on sick leave, the fact of the matter was that he continued
to remain “on call”. He said that most of the sick leave taken by him related to a chronic back problem. In those circumstances
his mind remained active and therefore had the capacity to respond to calls made to him. He went on to explain that
notwithstanding being on sick leave he would often be in at his office attending to the large volume of work that he had to
handle. It was suggested to Dr Gill that on occasions when he was absent by reason of sick leave or other reasons this
workload was transferred to his subordinates. That contention was rejected.
Dr Gill was unshaken during the course of cross-examination.

Mrs Faye Gill
41 The Claimant’s wife, Faye Gill testified in these proceedings. She corroborated her husband’s evidence concerning the amount
of after-hours contact he had and the impact of that and the requirement that he be on call had upon him and their family. She
gave specific examples of after-hours circumstances and the nature of duties carried out by her husband at those times.
42 Mrs Gill was not cross-examined and accordingly her evidence remains unchallenged.
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Dr Anthony John Watson
43 The Respondent called Dr Anthony John Watson. Dr Watson graduated from the University of Western Australia in medicine
in 1983. Dr Watson initially worked as an intern and resident at Sir Charles Gairdner Hospital. He subsequently worked as a
locum and general practitioner. He left Western Australia in 1990 to gain a Master of Applied Epidemiology. He worked with
the Tasmanian Public Health Branch until 1995 at which time he returned to Western Australia to take up a position as Senior
Medical Officer with the Immunisation Clinic, which is part of the Communicable Disease Control Branch of the Health
Department. In 1997 he moved into a Medical Officer’s position as co-ordinator with the Communicable Disease Control
Branch. He has been in that position ever since. Dr Gill has been Dr Watson’s supervisor.
44 Dr Watson testified that from about May 2001 until Dr Gill’s retirement he was involved in a three-person rotating roster,
which involved Dr Gill, Dr Gary Dowse and himself. Dr Dowse and Dr Watson have shared the roster following Dr Gill’s
departure.
45 Dr Watson testified that whilst “on call” he is expected to be available 24 hours per day.
46 The after-hours notifications usually involve suspected cases of meningococcal disease. In such cases the on call duty officer,
if he considers it appropriate, will page the doctor. The doctor will then return the call. At that stage the doctor is given
preliminary information concerning the matter. He is also usually given contact details of the treating doctor so that the matter
can be discussed. In such circumstances it may be necessary to respond to media enquiries relating to the case. That usually
occurs where the case involves meningococcal disease. Further it may be necessary to respond to members of the public who
have been exposed to meningococcal disease.
47 Dr Watson estimated that he would receive on average about four calls per week. The notifications usually do not require
immediate follow up. Any follow up actions can usually be delegated to other staff members such as community nurses. Dr
Watson conceded, however, that calls received between Friday night and Sunday morning required a lot more time and work.
They usually involved communicating with doctors, visits to the hospital and contacting households in order to arrange for
antibiotic prophylaxis for high risk contacts.
48 He testified that he would very occasionally receive quarantine queries from airport staff concerning a sick traveller. Most
queries related to passengers from Africa who displayed symptoms consistent with viral haemorrhagic fever.
49 Dr Watson told the Court that the amount of times he was woken from his sleep to answer queries was infrequent. He
estimated that such circumstance occurred less than five times a year.
50 He testified that prior to the roster being introduced, Dr Gill would, on weekends, contact either Dr Dowse or himself in order
to delegate duties which included following up contacts and arranging antibiotic prophylaxis in cases of meningococcal
disease notifications. Dr Watson took the view that such imposts on his time were part of the job akin to the expectation to
attend after-hours meetings and further education courses.
51 Dr Watson also commented on the impact that being on call had upon his out of hour’s time. He said that he had to necessarily
restrict his travel so that he remained within the metropolitan area. He also had to restrict his consumption of alcohol. His
pager had to be close at hand twenty-four hours a day.
52 He went on to describe the necessary functions he had to undertake when notified of a meningococcal disease case. He also
described the nature of his duties when dealing with the notification of a probable case of viral haemorrhagic fever such as
Ebola. The evidence he gave in that regard corroborated that of Dr Gill.
53 Dr Watson testified that he was surprised to discover that Dr Gill was paid an allowance for his after-hours work. It was only
when that was discovered that he took a differing attitude about his own availability and accessibility after hours.
54 When cross-examined, Dr Watson confirmed that leading up to the establishment of the rostering arrangement which came
into effect in about mid May 2001 Dr Gill was always the first port of call after hours.
55 Dr Watson conceded under cross-examination that, other than the requirement to comply with the rostering arrangements, he
had not received any directive from management that he was to remain contactable and available to return to work outside of
normal working hours. He said that upon the introduction of the roster he concluded, by implication, that during that period of
the roster that he was on call, and was to remain contactable and available to return to work in the same way as Dr Gill had
been.
Submissions
56 I will deal with the Respondent’s submissions followed by the Claimant’s submissions.
The Respondent
57 The Respondent accepts that a certificate has been given in accordance with section 54 of the Act but says that the certificate
has not been correctly given. It is submitted therefore that this Court lacks the jurisdiction to make an order under section 57 of
that Act.
58 The Respondent argues that this matter is and has always been capable of resolution in accordance with the dispute settling
procedures set out in clause 49 of the 1999 Workplace Agreement and says that the Claimant did not, prior to instituting these
proceedings, exhaust all of the processes available under that clause including the relevant private arbitration provision found
in clause 49(3) of the agreement. Further, the Respondent argues that given that the agreement is a collective Workplace
Agreement the Respondent should be allowed to involve the Australian Medical Association as a third party to the agreement
particularly in view of the potential impact of his claim on other employees. It is argued that private arbitration could
appropriately consider issues such as set-off and the delay in prosecution
59 Moving to the “on call” provisions within the agreement, the Respondent submits that when considering the same, it is not
appropriate to simply determine whether or not the Claimant was contactable and available to return to work. The Respondent
argues that the essential elements to be proved are—
1.

The Claimant had to be rostered;

2.

That the rostering had to be in accordance with medical need; and

3.

That he had to be rostered by the Medical Superintendent or appointed Senior Medical Practitioner in consultation with the
Head of Department or where there is no Head of Department with the Chairman of the Medical Advisory Committee (see
clause 3.7(1)(a) of the 1998 Workplace Agreement).

60

In regard to the third element the Respondent contends that neither Prudence Ford, who directed Dr Gill to be available (see
exhibit 12) nor Andrew Penman, who had given the direction on 10 December 1993, fall within the class of persons who
pursuant to clause 3.7(1)(a) of the 1998 Workplace Agreement were able to make the requirement that he be on call roster.
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61

With respect to the second element the Respondent argues that for on call entitlements to arise under the 1998 or
1999 Workplace Agreements the officer concerned must be rostered in accordance with clinical need and in any event by the
Medical Superintendent or appointed Senior Medical Practitioner in consultation with the head of department or, where there
is no head of department, with the Chairman of the Medical Advisory Committee. It is submitted therefore that given that
neither Prudence Ford nor Andrew Penman were medical practitioners they were incapable of rostering Dr Gill. Accordingly,
the Respondent maintains that Dr Gill was not rostered.

62

The central submission is that Dr Gill was not rostered to be on call until May 2001. The Respondent maintains that the written
and verbal directions relied upon by Dr Gill in his claim were not rosters, nor could it be said that such directions given come
within the operative terms of both Workplace Agreements. In any event, the instructions were given prior to the
1998 Workplace Agreement coming into effect.

63

Further, the Respondent contends that the dates of operation of the Workplace Agreements are not as alleged by the Claimant
but rather operate between 2 November 1998 and 8 September 1999 and between 9 September 1999 and 29 June
2001 respectively.

64

Another ground raised by the Respondent is that of “set-off”, sometimes referred to as “offset” by Mr Furey for the
Respondent. The Respondent argues that Dr Gill was paid a higher than normal salary to take into account his out of hours
work. Accordingly if it is found that he has an entitlement to “on call allowances” then the additional salary paid to him should
offset such entitlements. Dr Gill cannot have it both ways. The Respondent suggests that the Claimant’s conduct in achieving a
higher income on account of his on call responsibilities does not sit with the claim on foot. As I understand it, the Respondent
argues that Dr Gill has orchestrated events so as to cause detriment to the Respondent.

65

On the issue of whether or not Dr Gill was in fact contactable and in a fit state to return to work, the Respondent points out that
the evidence dictates that Dr Gill was entirely non-contactable whilst on flights interstate or overseas. Further, it is submitted,
that there was no way he could ever return to duties whilst interstate or overseas. In those circumstances other doctors
addressed the out of hour’s needs of the Respondent.

66

Additionally and finally, the Respondent contends that the Claimant has not, on the strength of his evidence and that of his
wife, been able to establish on the balance of probabilities that he was contactable and available to return to duty during the
period of the claim. The Respondent contends that the blanket assertions made by the Dr Gill that he was contactable and
available for return to duty at all times during the period of claim is insufficient. The Respondent contends that Dr Gill should
have provided details of his location, travel, personal expenditure (including bank statements), and fitness for duty (including
the consumption of alcohol or any other substance or medication which may have impaired fitness) for each week within the
period claimed. The Respondent suggests that the evidence of Dr Gill was tested in cross-examination and found wanting and
further that the evidence of Mrs Gill ought to be given little weight.

67

In conclusion the Respondent submits that this is not a claim of an employee who has been deceived or shortchanged by his
employer but rather it “is a claim supported by self serving evidence and convenient inattention to detail by a very senior
medical practitioner who otherwise prides himself on his professionalism”. The Respondent says that there is an absence of
any evidence that Dr Gill was on call for 6200 hours a year. Further Dr Gill was substantially compensated for his out of hours
contact by the continuing payment of an availability allowance and in particular the sixteen percent salary premium achieved
in negotiations.

The Claimant
68

The Claimant submits that its claim is a simple one. The elements of the claim are—
(a) The existence of an applicable direction given to Dr Gill on his former employer’s behalf;
(b) Such a direction satisfied clauses 3.7 and 30 of the 1998 and 1999 Workplace Agreements respectively; and
(c) Dr Gill complied with those conditions.

69

The Claimant contends that the matters raised by the Respondent consist of “false issues, irrelevancies and red herrings” that
depart from the text of the applicable provisions of the Workplace Agreements. The Claimant also points out that the
Respondent asserts the jurisdiction of this Court in dealing with a set-off when in fact no such jurisdiction exists.

70

As to the jurisdictional issue of whether or not the section 54 certificate was properly given, Dr Gill says that there is ample
evidence to support a finding that he attempted, so far as was possible, to resolve the dispute. It is said that section 54(2) of the
Act is not intended to impose any kind of unrealistic, technical or inordinately time consuming requirement on a party who
seeks relief. That is all that is required for proper compliance with clause 49 and accordingly the legitimate certification under
section 54. The Claimant says that the Court should not go behind the certificate and analyse the machinations of any
attempted compliance with the dispute resolution procedure. The Court ought to be satisfied with the certificate given.

71

Dr Gill argues that the applicable provisions of each of the Workplace Agreements are clear in their terms and do not admit
ambiguity. The relevant provisions in each instance are effective in accordance with their respective terms. Further, section
6(2) of the Act makes it clear that no award provisions can be implied into or in any way read as part of a Workplace
Agreement.

72

It is submitted that since late 1993 Dr Gill was under a requirement to remain contactable outside of normal work hours of
duty and to be available in a fit state at such times for recall to duty. The memorandum to him by Mr Penman dated
10 December 1993 evidences that such was the case (see exhibit 6). The fact that the requirement was viewed against an
availability allowance does not derogate from the fact that such a requirement, synonymous with a direction, was in fact made.

73

In dealing with the issue of whether the direction satisfied the definitions in the applicable provisions, it is submitted on Dr
Gill’s behalf that it is self evident that until May 2001 there was a single unwritten roster and that Dr Gill was the sole person
on the roster. It is said that the Respondent’s arguments concerning the need for a written roster is misconceived because—
(a) It requires the concept of “roster” in those provisions to be constructed with the implied qualification “written
roster”;
(b) It sits at odds with the overwhelming weight of evidence which establishes that until May 2001 Dr Gill was the only
medical employee of the Respondent subject to a direction to remain contactable outside orthodox working hours;
and
(c) It side steps the obvious intent of the provisions to compensate those who have, in meeting the need of the employer,
received an applicable direction and complied with it.
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With respect to the Respondent’s submission relating to clause 3.7(1)(a) of the 1998 Workplace Agreement it is submitted that
the same simply facilitates rostering. It cannot be construed as a necessary element of a claim for or entitlement to an “on call”
allowance. In that regard the Claimant says—
(a) The apparent primary purpose and policy of the relevant clauses is to create an entitlement for medical practitioners
who make themselves available pursuant to a direction. It is merely peripheral to provide specific clauses going to the
way in which the employer may go about rostering people who are on call.
(b) The language of clause 3.7(1)(a) of the 1998 Workplace Agreement and, to a lesser extent, clause 30.1.b of the
1999 Workplace Agreement simply facilitates the internal management of the Respondent.
(c) The Workplace Agreements themselves are generally concerned with aspects of the work duties and remuneration of
medical practitioners. They provide for the terms and conditions of employment.
(d) In the circumstances it would be patently unfair for a doctor, in any given situation, who has complied with a direction
to be on call, to be denied his or her lawful entitlements because an “i” was not dotted or a “t” crossed in the
consultative process.
75 The Claimant says that the Respondent’s contention that having regard for the fact that the direction given to Dr Gill was given
prior to the Workplace Agreements coming into force renders the same inoperative is without foundation. It is submitted that
the requirement was operative at the commencement of the 1998 Workplace Agreement and remained operative, both legally
and functionally.
76 Moving to the question of whether Dr Gill complied with the direction, it is argued that the evidence of Dr Gill and the
unchallenged corroborative evidence of Mrs Gill establish the fact of compliance.
77 It is contended on behalf of Dr Gill that if the Court were to find, by reason of absence, an incapacity to comply with the
direction, then it remains the evidentiary burden of the Respondent to demonstrate, with clarity, the extent of any absences or
incapacity which caused Dr Gill to be in a state of non-compliance with the direction or, alternatively, the Court should adopt a
discounting factor to achieve a sensible result in the light of the evidence. Such discount, on the Claimant’s view, should be a
single figure percentage.
78 Further, it is submitted that the engagement of Dr Gill under “Arrangement A” is a false issue and of no significance as to the
satisfaction of the applicable definition and compliance required.
79 The Claimant maintains also that Dr Gill’s levels of knowledge and understanding do not bear on the elements of the causes of
action. That satisfaction gives rise to a liability in the nature of a debt irrespective of Dr Gill’s mental state and/or degree of
diligence in pursuing his entitlements. There is no residual discretion in the Court, unlike the Western Australian Industrial
Relations Commission which, pursuant to section 26(1)(a) of the Industrial Relations Act 1979 is required to—
“… act according to equity, good conscience, and the substantial merits of the case without regard to technicalities and legal
forms;”
80 With respect to the issue of certification pursuant to section 54(2) of the Workplace Agreements Act 1993 the Claimant
submits that the same is not intended to impose any kind of unrealistic, technical or inordinately time consuming requirement
on a party who seeks relief. Once the certificate is given the Court should not go behind it.
Evaluation of Witnesses
81 The Respondent, in submissions, asks that I not accept the testimony of Dr Gill. It is said that he was found wanting when
subjected to cross-examination. Further, it is submitted that his evidence concerning being contactable and available to return
to duty during the relevant period is insufficient for the purposes of establishing his case. I reject those submissions. I found Dr
Gill to be an extremely impressive witness upon whose testimony I could rely. I have had no hesitation in accepting his
evidence. His credibility was not impugned in any way. I did not form the view that he was found wanting when subjected to
cross-examination. In any event, his evidence remains generally unchallenged. It was suggested by the Respondent that it is
inconceivable that a person of Dr Gill’s professionalism, who is meticulous in his conduct would remain unaware of the
relevant provisions in the Workplace Agreements as he suggested. There can be no doubt that Dr Gill is an intelligent and
articulate person who acts with precision and meticulousness. Having said that, however, even the best-credentialed people do
not always appreciate the effect of legal documents. Often it is only when the meaning of a particular provision is pointed out
by a legal professional, or some other person, that the proper meaning of the provision is understood. I accept that Dr Gill did
not appreciate the legal effect of the relevant provisions until very late in his employment. By the time that he realised he had
an entitlement his relationship with the Department was so poor that he decided not to pursue his claim until after his
termination on the grounds of redundancy. It is inferred that Dr Gill was fearful of repercussions that might flow if he pressed
the issue.
82 I have no hesitation in finding that he remained on call at all times. It was not necessary for him to provide full details of his
location, travel, personal expenditure and fitness for duty for each week within the pay period as the Respondent suggests. In
my view, that approach would create a very difficult, if not impossible, evidentiary burden. That extremely onerous process is
unwarranted. The evidence given by Dr Gill in the form it was given satisfies the evidentiary burden that he carried. It suffices
to say that Dr Gill’s evidence enables me to find that he remained contactable and in a fit state to return to work at all times
except when outside of Western Australia. His wife, Faye Gill, corroborated his evidence in that regard in every material
particular. Mrs Gill’s evidence remained unchallenged. There is absolutely no reason why I should give Mrs Gill’s evidence
little weight, as is suggested by the Respondent. Mrs Gill also impressed as a witness and I have no difficulty in accepting her
evidence.
83 Dr Watson’s evidence also supports the evidence of Dr Gill and his wife to some extent. Although I appreciate that Dr Watson
could not, and did not, testify as to whether or not Dr Gill was, in fact, available on call, it is nevertheless the case that his
evidence relating to the types of duties and obligations described by him as being those required to be undertaken whilst on
call was entirely consistent with that given by Dr Gill and his wife. I found Dr Watson’s evidence to be generally
corroborative of Dr Gill’s evidence going to the issues of that nature. Indeed there was little or no effective contest between
the evidence of Dr Watson on the one hand and the evidence of Dr Gill on the other.
74

Conclusions
Operative Dates of the Workplace Agreements
84 The Respondent at all material times employed Dr Gill as Director of Disease Control. His terms and conditions of
employment from 1976 to 1998 had been governed by various oral and written agreements, the Public Service Award
1997 and the Public Sector Management Act 1994. I find that commencing on 2 November 1998 Dr Gill’s employment
became subject to two successive Workplace Agreements registered pursuant to the provisions of the Workplace Agreements
Act 1993. I find from the documentary evidence before me that the first Workplace Agreement came into force on 2 November
1998. A perusal of exhibits 10, 11 and 12 clearly establishes that. Indeed Dr Gill’s contention that the first Workplace
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Agreement came into force on 23 September 1998 is unsupported by the evidence. I find that the 1998 Workplace Agreement
came into force only when Ms Ford, on behalf of the Respondent, wrote to Dr Gill accepting the terms of Dr Gill’s proposals.
It was her letter that concluded the negotiations and constituted the agreement between the parties. As to the 1999 Workplace
Agreement, I find that the same came into effect on 9 September 1999 when Mr Rowan Davidson, on behalf of the
Respondent, agreed that Dr Gill was to be added as a party. Exhibit 26 clearly demonstrates that to be so. The 1999 Workplace
Agreement thereafter continued to govern Dr Gill’s employment until he ceased work on 29 June 2001. I reject Dr Gill’s
contention that the 1999 Workplace Agreement was operative from 1 July 1999.
On Call
85 It is uncontroverted that Dr Gill was given a directive that he was to remain contactable outside of normal work hours and to
be available in a fit state, at such times, for recall to duty. I accept that Dr Peter Brennan, the then Acting Commissioner of
Health, on or about 5 February 1992 gave him such an oral directive. Mr Andrew Penman, the General Manager of Public
Health, by memorandum dated 10 December 1993 reaffirmed that directive.
86 I find that the direction given to Dr Gill by Dr Brennan and Mr Penman constituted a direction that Dr Gill was to remain “on
call”. The “on call” directive remained binding and operational until varied by the formulation of the written roster in May of
2001. The fact that Dr Gill was required to remain contactable outside of normal hours of duty and be available, in a fit state at
such times, for recall to duty was well known to officers of the Respondent. A perusal of exhibit 10 reflects that. Indeed the
Respondent sought because of that to compensate Dr Gill by the payment of $8,800.00 per annum as a supplementary payment
outside the terms of the Workplace Agreements.
87 It is self evident from what I have said earlier that I find that Dr Gill complied with the directive given to him and that he
remained “on call” for the entire period of his employment, save for periods that he was absent from the State or unable to do
so because of medical unfitness. The fact that Dr Gill was contactable outside of normal hours of duty and was available, in a
fit state, for recall to duty is simply undeniable given the state of the evidence. I accept that Dr Gill was on call 130.5 hours per
week. I accept Dr Gill’s evidence concerning the nature of after-hour’s contacts and duties carried out.
Is Dr Gill Entitled to “On Call” Allowance?
88 The pivotal issue to be decided in this matter is whether the directions given by the Respondent to Dr Gill satisfied clauses
3.7 and 30 of the 1998 and 1999 Workplace Agreements respectively.
89 The Respondent contends that the directions given to Dr Gill were not ones that satisfied the relevant clauses of the Workplace
Agreements. The Respondent says that because Dr Gill was not rostered by the relevant authorised officer in accordance with
clinical need, he cannot fall within the relevant provisions. On the Respondent’s view, rostering in accordance with the
provisions of the 1998 Workplace Agreement is a necessary and fundamental pre-requisite to any entitlement.
90 I reject the Respondent’s argument in that regard. The terms and provisions of the relevant clauses of the Workplace
Agreements are clear and do not admit ambiguity. Clauses 3.7(1)(b) of the 1998 Workplace Agreement and 30.1.c(ii) of the
1999 Workplace Agreement apply so long as the medical practitioner fulfils the definitions found in clauses 3.7(1)(c) and
30.1.a respectively. It is obvious that Dr Gill fulfilled those definitions. Those provisions are not in any way subject to the
rostering provisions.
91 The Respondent’s argument centres on the contention that the rostering of Dr Gill was a necessary and fundamental prerequisite to any entitlement. Given that he was not rostered until May 2001, he has no entitlement. Further, it is said that the
written and verbal directions upon which the claim relies were not rosters and were not given within the operative terms of the
Workplace Agreements.
92 In my view the Respondent’s argument contains a number of fundamental difficulties. The first is that the Respondent’s
contention necessarily requires the implication that the roster must be written. It is self-evident that clause 3.7(1)(a) of the
1998 Workplace Agreement does not expressly require a written roster and, nor for that matter, does clause 30.1.b of the
1999 Workplace Agreement. Further, it sits at odds with the obvious intent of the applicable provision to compensate those
who have, in meeting the needs of the employer, received an applicable direction and complied with it.
93 It is inconceivable that an instrument, intended to provide a framework for the rights and entitlements of employees to be paid
for work done, could be construed so narrowly that it would have the effect of denying an entitlement, which, on the evidence,
is clearly available.
94 It is obvious that reference to rostering in clauses 3.7 and 30 respectively do not import the necessary requirement of a written
roster. Furthermore, it is evident that clauses 3.7(1)(a) and 30.1.b merely facilitate the arrangements for rostering. They do not
make rostering in accordance with their terms a pre-requisite to entitlements.
95 In this case there was a single unwritten roster and Dr Gill was the sole person on that roster until the rostering changed in
May 2001. In any event, irrespective of whether there were one or more persons on the roster, the Respondent’s liability was
the same. It had to pay for “on call” services provided whether it be by one or more persons. In this case Dr Gill alone
provided the service. His services were provided in accordance with the instructions given to him, which remained operative
during the terms of the Workplace Agreements. Having complied with the direction and thereby having met the relevant
definitions within those agreements, he became entitled to the “on call” allowance provided by those Workplace Agreements.
In so far as the Respondent represented to the Claimant that there was no provision in the Workplace Agreements covering his
“on call” responsibilities, the Respondent mislead him and caused him to acquiesce to the receipt of payments made outside
the terms of the Workplace Agreements.
96 The evidence establishes that the Respondent gave Dr Gill a direction and that such direction satisfied clauses 3.7 and 30 of
the 1998 and 1999 Workplace Agreements respectively. Dr Gill, to the extent that he complied with the direction, is entitled to
recover pursuant to the terms of the Workplace Agreements.
Reduction Due to Absence and Non Contactability
97 The Respondent submits that the Claimant was totally uncontactable whilst interstate and overseas. In those circumstances it is
axiomatic that he was not able to return to his duties. It follows, therefore, that the Claimant cannot be entitled when he was
unavailable for such reasons. It is also the case that he was not available when on leave for various reasons, including medical
unfitness to attend work. Accordingly, he cannot be paid for such times that he was unavailable. I accept the Respondent’s
submissions in that regard. As to medical unfitness Dr Gill cannot have it both ways. If he was unable to carry out his duties
during normal hours of work because of medical incapacity it is most unlikely that he would have been fit to carry out such
duties after hours during such incapacity. Obviously he would not have been in a fit state to return to duty. Having said that I
am in no doubt that from time to time Dr Gill was called upon, even though medically unfit to respond to after-hours enquiries.
98 The documentary evidence in exhibits 24 and 30 has been extremely helpful in calculating Dr Gill’s absences for various
reasons. Using the available documentary evidence in form of exhibit 30 it is possible to discern, for example, that Dr Gill was
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absent at interstate conferences for a total of 29 days in the 15 months between April 2000 and June 2001, constituting an
average of about 2 days absence per month.
99 A consideration of exhibit 24 reveals that Dr Gill was absent on leave other than annual leave for a total period of 58 days
during the material period of the claim, being between 2 November 1998 and 30 April 2001. Annual leave is not taken into
account, given that it is accounted for in the Claimant’s claim. Deductions ought to be made to reflect those absences.
100 I find that Dr Gill was absent on leave, other than annual leave, for 43 days during the first period from 2 November 1998 to
8 September 1999. He was absent on such leave for 4 days during the second period from 9 September 1999 to 31 December
1999 and he was absent on similar leave for 11 days during the third relevant period from 1 January 2000 to 30 April 2001.
101 In calculating the deductions I have proceeded on the basis that the leave other than annual leave and conference commitments
almost invariably occurred during the course of a normal workday in each instance. Each workday for Dr Gill comprised
7.5 hours of normal hours with the remainder (16.5 hours) being “on call” after hours.
102 The calculations are as follows—
•
First Period: 2 November 1998 to 8 September 1999
22 days for conference attendances and 43 days for leave.
Total of 65 days × 16.5 hours per day × $7.81 = $8,376.23
•
Second Period: 9 September 1999 to 31 December 1999
8 days for conference attendances and 4 days for leave.
Total of 12 days × 16.5 hours per day × $8.08 = $1,599.84
•
Third Period: 1 January 2002 to 30 April 2001
32 days for conference attendance and 11 days for leave.
Total of 43 days × 16.5 hours per day × $8.37 = $5,938.52
103 The total deduction to be made on account of absences is $15,914.59.
104 In my view the aforementioned process is the appropriate method of dealing with Dr Gill’s unavailability. The process is
reasonably precise. The discounting method suggested by Mr Hooker, for the Claimant, has no application in this situation.
Recalculation
105 The calculation made by the Claimant as found in his Statement of Claim needs to be adjusted in view of my findings relating
to the commencement dates of the relevant Workplace Agreements and the applicable deductions.
106 I accordingly set out such recalculation—
Period 1: 2 November 1998 to 8 September 1999
44 weeks × 130.5 hours per week × $7.81
$44,845.02
Less paid 44 weeks at $169.23 per week
($8800.00 per annum ÷ 52)
7,446.12
Less 3 weeks annual leave (3 × 130.5 × $7.81)
3,057.62
Less deduction for not being on call
8,376.23
Total deductions
$18,879.97
Balance
$25,965.05
Period 2: 9 September 1999 to 31 December 1999
16.43 weeks × 130.5 hours per week × $8.08
$17,324.45
Less paid 16.43 weeks at $169.23 per week
($8800.00 per annum ÷ 52)
2,780.45
Less 2 weeks annual leave (2 × 130.5 × $8.08)
2,108.88
Less deduction for not being on call
1,599.84
Total deductions
$6,489.17
Balance
$10,835.28
Period 3: 1 January 2002 to 30 April 2001
69.14 weeks × 130.5 hours per week × $8.37
$75,520.58
Less paid 69.14 weeks at $169.23 per week
($8800.00 per annum ÷ 52)
11,700.56
Less 5 weeks annual leave (2 × 130.5 × $8.37)
5,461.43
Less deduction for not being on call
5,938.52
Total deductions
$23,100.51
Balance
$52,420.07
Total Payable
Period 1: $25,965.05
Period 2: $10,835.28
Period 3: $52,420.07
$89,220.40
Set-Off
107 The Respondent argues that any entitlement that Dr Gill has ought to be “off set” by the additional salary paid. The
Respondent suggests in submissions that,
“…there can be no doubt that Dr Gill would not have received both a salary of $144,988.00 (rather than $124,990.00)
and an on call payment”.

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

541

108 The submission made, however, lacks evidentiary foundation. There is no evidence on the issue. In any event I agree with Mr

Hooker that there is no jurisdictional foundation found in the Workplace Agreements Act 1993 for set-off to apply. Further, I
accept Mr Hooker’s submissions that Dr Gill’s level of knowledge and understanding do not bear upon the satisfaction of the
elements of the cause of action. That satisfaction gives rise to a liability in the nature of a debt, irrespective of the Claimant’s
mental state and/or degree of diligence in pursuing those claims. This Court cannot, unlike the Western Australian Industrial
Relations Commission,
“act according to equity, good conscience, and the substantial merits of the case without regard to technicalities or legal
forms”(see s 26(1)(a) of the Industrial Relations Act 1979).
Compliance with Section 54 of the Act
109 The Respondent argues that although a certificate has been given in accordance with section 54 of the Act, it has not been
properly given and accordingly this Court lacks jurisdiction to make an order pursuant to section 57 of the Act. The
Respondent’s pivotal argument is that Dr Gill did not exhaust the processes available under clause 49, and in particular clause
49(3), of the 1999 Workplace Agreement.
110 The Claimant says that he has unsuccessfully attempted to resolve the dispute by virtue of discussions and correspondence
passing between himself and the Department. His failed attempts at resolving the matter took place between July and
November 2001. Notwithstanding the fact that the Acting Commissioner of Health considered his claim at the highest level,
the matter was incapable of resolution. In those circumstances he did all that he could in order to comply with clause 49.2 of
the 1999 Workplace Agreement.
111 The Respondent contends that there has not been strict compliance with clause 49.2 in that there was no opportunity given to
the Australian Medical Association to become involved in the process. It is obvious that the Australian Medical Association
has had no part to play in this dispute. It seems that Dr Gill did not seek its involvement in the resolution of quite a discreet
issue between the parties. Clearly the dispute arises from the particular circumstance, which related to Dr Gill alone. It is
obvious that the resolution of the matter had no wide ranging implications for other employees. In those circumstances it
appears that the involvement of the Australian Medical Association was both unnecessary and unwarranted.
112 Having exhausted all his avenues in respect to the dispute, Dr Gill has legitimately made his claim within this jurisdiction. He
has done so without availing himself of the arbitration process available by virtue of clause 49.3 of the 1999 Workplace
Agreement. That of itself causes no difficulty because it is quite apparent that the arbitration process is an entirely
discretionary one. There was no obligation upon Dr Gill to engage in arbitration.
113 It could be argued, in any event, that the dispute resolution procedure may not necessarily apply in circumstances where the
employment relationship has ended.
114 Accordingly, I find that the Claimant has in this matter, so far as is practical, complied with the dispute resolution processes
provided for by the 1999 Workplace Agreement. It follows, therefore, that there is no jurisdictional impediment to this Court
making orders pursuant to section 57 of the Act.
Result
115 I find that the Respondent has failed to comply with each of the Workplace Agreements in that it underpaid Dr Gill the
amounts properly due to him by way of “on call allowance”. The total amount underpaid to him was the sum of $89,220.40.
116 I will now hear the parties as to the orders to be made.
G. CICCHINI,
Industrial Magistrate.
____________________
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Reasons for Decision
The Claim and Response
1
The Claimant is an organisation of employees registered under Division 4 of Part II of the Industrial Relations Act 1979. The
Respondent is and was at all material times a corporation carrying on business in Western Australia. At all material times,
Derek Mitchell was a member of the Claimant and an employee of the Respondent.
2
On or about 13 December 2000 the Respondent advised Mr Mitchell that his services would be terminated on 10 January
2001 unless a suitable alternative position could be found. The Claimant took the matter to the Western Australian Industrial
Relations Commission. Attempts made at conciliation failed and Commissioner S Wood subsequently heard the matter in
January 2001. Commissioner Wood made the following orders—
1. THAT the respondent allocate forthwith duties to Mr Mitchell in the Environmental Services Area compatible
with his capabilities and skills.
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2.

THAT the respondent engage in a full exploration, in consultation with Mr Mitchell, of options for his
employment with the respondent, including any appropriate training relevant to available positions with the
respondent, that are compatible with his capabilities and skills.
3. THAT in light of point 2 of the order, the respondent not terminate the employment of Mr Mitchell as an
Environmental Services Attendant prior to 3 calendar months from the date of this order, for reasons to do with
his inability for medical reasons to perform duties as an Environmental Services Attendant.
3
It is common ground that Mr Mitchell’s contract of employment was terminated on 23 March 2001.
4
The Claimant alleges that the termination contravened Commissioner Wood’s order and, therefore, seeks a finding that there
has been a breach of the order. It also seeks the imposition of a penalty for the breach.
5
The Respondent denies that the termination was in contravention of Commissioner Wood’s order. It says that Mr Mitchell’s
contract of employment was not terminated for reasons to do with his inability, for medical reasons, to perform his duties as an
Environmental Services Attendant but rather because of his refusal to obey a lawful and reasonable instruction.
6
The Respondent also pleads a Deed of Release and Settlement entered into by Mr Mitchell on the one hand and the
Respondent on the other on 10 May 2001 as a bar to the claim made by the Claimant.
Earlier Proceedings
7
When this matter first came on for hearing before my brother on 12 December 2001, the Respondent successfully argued that
the Claimant did not have standing and was bound by the terms of the Deed of Release and Settlement executed by Mr
Mitchell.
8
That decision was quashed by the Full Bench of the Western Australian Industrial Relations Commission in Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch v Burswood Resort (Management) Ltd
2002 WAIRC 05396. In short, the Full Bench held that the Claimant had standing and was entitled to pursue its claim. It
follows, therefore, that the Respondent cannot now further rely on the Deed of Release and Settlement as being a bar to these
proceedings.
Issue
9
Given the earlier proceedings, the remaining issue has become quite succinct. It is one of whether Mr Mitchell’s contract of
employment was terminated within the three calendar month period ordered by Commissioner Wood for reasons to do with his
inability, for medical reasons, to perform duties as an Environmental Services Attendant or whether his contract of
employment was terminated on the basis of his refusal to obey a lawful and reasonable instruction.
Onus and Standard of Proof
10 The Claimant bears the onus of proving, on the balance of probabilities, that the Respondent breached paragraph 3 of
Commissioner Wood’s order issued on 14 February 2001.
Evidence
11 The Claimant called two witnesses. They were Paul Justice, an organiser employed by the Claimant, and Mr Derek Mitchell.
The Respondent called one witness being its Human Resources Co-ordinator, namely Kathleen Drimatis.
12 It is fair to say that much of the evidence before me is not in contention. I will now address the facts as I find them.
13 Mr Mitchell commenced working for the Respondent in about November 1994. His duties essentially consisted of cleaning
duties. In 1995 Mr Mitchell sustained a work related knee injury. The exact nature of the injury was not disclosed, however, it
appears that the injury was sufficiently serious to warrant surgery in 1996 and a number of arthroscopic interventions
thereafter. Dr Tony Robinson has been Mr Mitchell’s treating orthopaedic surgeon throughout.
14 Dr Peter Connaughton has at the request of the Respondent, reviewed Mr Mitchell. I do not know whether Dr Connaughton
has any specialist qualifications.
15 Mr Mitchell testified that in the year 2000 he sustained another injury to the same knee. More recently the Respondent sent
him to Dr Connaughton for review. Whilst in Dr Connaughton’s surgery he sustained an injury when carrying out movements
as directed by Dr Connaughton. He in fact sustained an injury as a result of squatting at the doctor’s direction. The injury he
sustained within Dr Connaughton’s rooms required further medical intervention from his treating specialist, Dr Robinson.
16 It is obvious from the evidence given by Mr Mitchell that the episode within Dr Connaughton’s surgery has left him with little
confidence in Dr Connaughton. He does, however, retain a great deal of respect for Dr Robinson. Indeed Mr Mitchell quite
understandably places a lot of faith in the advice given to him by Dr Robinson.
17 It was Dr Robinson’s advice to Mr Mitchell that he could only work on restricted duties that did not involve cleaning. Mr
Mitchell said that had Dr Robinson advised him that he was fit to carry out cleaning duties, he would have done them.
18 Mr Mitchell testified that leading up to the dispute he had been employed performing non-cleaning duties. Those duties,
however, were no longer made available to him. He said that the duties once performed by him did not just disappear but
rather were reallocated. Ms Drimatis, on the other hand, testified that due to a restructure the work performed by Mr Mitchell
was no longer available. Commissioner Wood considered the matter with the result being that he made a finding that a
termination of Mr Mitchell would at that time be unfair (see Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch v Burswood Resort (Management) Ltd 2001 WAIRC 01966). It is clear from the learned
Commissioner’s reasons (paragraphs 39 and 40) that he took the view that the exploration of options for Mr Mitchell should
take some months, including appropriate training. The inference to be drawn from such a finding is that Mr Mitchell would not
be returning to his pre-accident duties.
19 Following the handing down of Commissioner Wood’s order the Respondent wrote to the Claimant concerning Mr Mitchell
indicating that it was preparing a plan for the full exploration of the options for Mr Mitchell’s continued employment.
20 On 20 February 2001 the Respondent sent a facsimile request to both Dr Robinson and Dr Connaughton asking them to
identify whether Mr Mitchell was able to perform certain Environmental Service Attendant duties as detailed in a list provided.
Dr Connaughton replied on 21 February 2001 pointing out, quite legitimately, that it was difficult for him to make an
assessment given his lack of knowledge of the detailed activities. He suggested the assistance of an ergonomic or occupational
therapist. Dr Robinson quite understandably did not reply. Clearly a response was not achievable given the lack of information
concerning the duties.
21 On 21 February 2001 the Respondent wrote to the Claimant advising that medical opinions were being sought concerning the
duties identified as being compatible with Mr Mitchell’s capabilities. Once such was to hand a decision would be made as to
what duties to allocate for Mr Mitchell.
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On or about 26 February 2001 the Respondent received an occupational therapist’s report from Work Focus Australia. The
report detailed the duties of an Environmental Services Attendant on the gaming floor at the casino and then made certain
conclusions (the basis of which is unexplained) that certain physical activities attract occasional, frequent or constant demands.
The writer of the report, Kirrily Manning concluded that the position was evaluated to be of a medium physical demand level.
On 1 March 2001 Dr Connaughton sent a facsimile message to the Respondent saying that he agreed with Ms Manning’s letter
dated the same day. What was within the letter remains a mystery because it was never exhibited.
On 6 March 2001 Ms Manning sent a letter to the Respondent enclosing a report dated 1 March 2001 arising out of her
assessment of the duties of an Environmental Services Attendant who would be required to work at the Burswood Dome, the
Convention Centre and the outside/ staff areas of the Burswood International Resort Casino. In her letter Ms Manning said—
“Our recommendation remains that given medical opinion suggests Mr Mitchell will be unable to resume the full
components of his pre-injury job, and no real position is available consisting of modified duties, vocational redirection
should be commenced as soon as possible.”
On 6 March 2001 the Respondent wrote to Dr Connaughton seeking his views concerning certain duties identified as suitable
(subject to qualification) for Mr Mitchell to perform as identified in Ms Manning’s report dated 1 March 2001.
That same day the Respondent wrote to Dr Robinson seeking his views as to the duties identified by Ms Manning and Dr
Connaughton as being suitable. In its letter the Respondent asserted that Mr Mitchell played golf for four and a half hours
twice weekly. The letter sought a response by 10.00 am the next day.
On 7 March 2001 Dr Connaughton sent a facsimile to the Respondent in which he stated—
“Thank you for your fax of 6 March 2000. I note the Job Analysis Reports for the Burswood Dome, Convention Centre
and Outside/Staff Areas.
I note the letter from Kirrily Manning, dated 6 March 2001, and I confirm that I agree with the recommendations and
advice in that letter. In my view the duties suggested are appropriate. The duration of the standing and walking
components of the jobs would need to be considered so that they are within Mr Mitchell’s capability.”
Dr Connaughton’s conclusion, in my view, appears to be somewhat inconsistent with Ms Manning’s recommendation to
which I have referred earlier.
It seems from the documentary evidence before me that when on 13 March 2001 the Respondent wrote to Mr Mitchell, a
response had not yet been received from Dr Robinson. In its letter dated 13 March 2001 the Respondent said, inter alia—
“Given there has been no response from your Doctor within a reasonable time period it is our intention to now act on the
available views from our doctor and the Workfocus Occupational Therapist that those duties are suitable for you to
perform.
We now direct that you report to Michael Carton for duty on Wednesday 14 March 2001 at 9:00am at which time you
will be directed to perform the duties previously identified.
If you fail to report for duty without good reason or fail to perform the duties as directed without good reason, we shall
immediately cease paying your wages and appropriate disciplinary action will be taken. Such disciplinary action may
include the termination of your employment contract.
You must understand that your doctor not endorsing you performing those duties will not be an acceptable reason for
you to not attend work or perform the duties as directed.”(My emphasis added).
The Claimant was sent a copy of the letter sent to Mr Mitchell. It responded immediately pointing out that it was appropriate
for the Respondent to await Mr Mitchell’s treating doctor’s report before any further action was taken. The Claimant pointed
out that it would be most unwise for the Respondent to direct Mr Mitchell to perform duties, which he had previously been
declared unfit to perform. It was indicated that Mr Justice would attend with Mr Mitchell at 9.00 am the following morning.
What transpired at the meeting is well reflected in the letter written by Mr Justice on behalf of the Claimant to the Respondent
dated 14 March 2001. I set out the relevant portions of the letter—
“At the meeting Michael Carton directed Mr Mitchell to perform certain cleaning duties. Mr Mitchell indicated he was
unable to perform the duties pending advice from Dr Robinson. Mr Carton stated that if Derek did not do the duties he
would have his wages stopped and disciplinary action could be taken. I asked that the Disputes Procedure be used.
Accordingly I asked that a meeting take place between yourself, as Human Resources Manager and senior Union officials
before any further action is taken by Burswood. Mr Alison refused this request.
I again requested that a meeting between yourself and senior Union officials be organised before any further action is
taken by Burswood. No further action is justified pending advice from Dr Robinson. Finally, I request a written
explanation of the actions Burswood intends to proceed with from today’s meeting.”
On 14 March 2001 the Respondent received by facsimile a letter addressed to it from Dr Robinson dated 8 March 2001. It is
quite apparent from the facsimile transaction record that the same was received after the meeting.
I set out the text of the letter—
“Dear Mr. Allison,
Re: Derek Mitchell. DOB: 20/1/1942
Thank you for your letter dated March 6, 2001, regarding Derek Mitchell. As the treating orthopaedic surgeon, I do not
think the duties which you have outlined in the job analysis report are suitable for Mr. Mitchell.
I am at a loss to explain why the abovementioned duties have been deemed as being ‘occasional’ (0-33%), ‘frequent’ (3466%), and finally ‘constant’ (67-100%). I find these quantifications very difficult to apprehend when someone is
describing work duties.
Thus, I would recommend that the patient continues with his present form of work which I have repeated on a number of
occasions. As the treating orthopaedic surgeon, I feel that I am in the best position to decide.
Finally, with regard to Mr. Mitchell playing golf for four and a half hours twice a week. I have no knowledge of this.
Furthermore, I would suggest that you contact Mr Mitchell as (sic) discuss that point with him.
Yours faithfully,
Tony Robinson, M.B., B.S.,F.R.A.C.S.
Consultant Orthopaedic and Knee Surgeon.
P.S. I find that a letter being dated March 6, 2001, and an expected reply by 10:00 a.m. the following day to be very
difficult to comprehend.”
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It appears from the relevant documentary material before me that a copy of Dr Robinson’s report was sent to Dr Connaughton
for his comments immediately upon receipt. I say that because at 2.30 pm that afternoon a facsimile message was received by
the Respondent from Dr Connaughton in which he reaffirmed his previous advice.
35 A meeting was organised for the following day in order to resolve the dispute. The meeting was held but the dispute did not
resolve. At that meeting, which was attended by Mr Mitchell and the Claimant’s representative, Mr Mitchell was directed to
attend work at 9.00 am on 16 March 2001 to undertake the duties of an Environmental Services Attendant with some
modifications.
36 In response, Sharryn Jackson wrote to the Respondent on behalf of the Claimant. In her undated letter she stated, inter alia—
“Despite this advice, at the meeting Alison and Carton again directed Derek to attend for work tomorrow morning to
perform the said duties. They further threatened that if Derek did not attend and perform the duties his wages would be
stopped immediately and steps would be taken to commence the termination of his employment.
Derek has previously advised the company (including these particular representatives) that he is unable to perform the
duties specified. Further he believes that to perform these duties as directed would place him at serious and imminent risk
of injury. Derek has repeatedly stated that he desires to return to work immediately and that he is ready and willing to
perform duties of which he is capable and which do not place him at risk.
This is a fair and reasonable position, particularly given:—
1.
It is consistent with the advice of his treating Specialist; and,
2.
his Specialist has provided consistent advice on this matter to the company; and,
3.
your Dr Connaughton gave similar advice to the company late last year when he said that Derek could not
perform the duties of an Environmental Services Attendant; and,
4.
Alison and Carton admit that their direction concerning Derek’s capabilities is based upon ‘expert advice’
from an unidentified Occupational Therapist (who has not even met Derek) and a recently acquired
‘different opinion’ from your Dr Connaughton; and,
5.
Derek has not performed the duties of an Environmental Services Attendant since his injury at your
workplace in June, 1995. Indeed on the basis of appropriate medical advice he has performed a range of
alternative and modified duties.
In all of the circumstances, particularly the immediate threat to Derek’s earnings, we believe the company’s actions are
harsh and oppressive. This letter should serve to notify you formally of the existence of a dispute.
In accordance with Dispute Resolution Procedure (Clause 39 of the Industrial Agreement) I request that the company
forthwith find alternative duties to those proposed for Derek to perform and to continue to pay Derek’s his (sic) wages.
It is appropriate for a meeting to be arranged with you as the Human Resources Manager for further discussion of this
matter. Please contact me or Dave Kelly at the Union Office to arrange a mutually convenient time.
Yours faithfully,”
37 On 19 March 2001 Mr Mitchell and Mr Justice attended another meeting concerning the dispute. Mr Carton and Ms Drimatis
attended that meeting on behalf of the Respondent. The notes of the meeting contained in exhibit 7 reflect what occurred at
that meeting. It suffices to say for my purposes that Mr Mitchell was advised that if he did not perform the cleaning duties
identified by the Respondent as being within his capabilities he would be subject to disciplinary procedures which might
include termination.
38 The following day another meeting was held. The same people as the previous day constituted this meeting. Various issues
were discussed during the course of the meeting. During the meeting Mr Mitchell made it clear that he would not perform the
allocated duties because if he did so it would be in contravention of his treating doctor’s advice. He also reaffirmed the view
that he felt he could not carry out the tasks that he was required to perform which were essentially cleaning tasks. That was in
keeping with his doctor’s advice. Mr Mitchell was warned that his continued refusal to perform duties would likely result in
his termination.
39 On 23 March 2001 Mr Mitchell received a letter of termination. In that letter the Respondent advised Mr Mitchell, inter alia,
that—
“… due to your continued and willful (sic) refusal to obey a lawful and reasonable instruction, I am terminating your
employment contract with five weeks’ payment in lieu of notice and the termination has immediate effect. …”
40 On 10 May 2001 Mr Mitchell and the Respondent entered into a Deed of Release and Settlement with respect to all claims that
Mr Mitchell had against the Respondent. Mr Mitchell was paid an undisclosed sum in consideration of his entering into the
Deed.
41 During the course of his testimony Mr Mitchell continued to reaffirm that the direction given to him by the Respondent was
against the advice given to him by his treating doctor. In those circumstances ho could not comply with the requirement
imposed by the Respondent because it potentially exposed him to risk of further injury.
42 Ms Drimatis testified that the Respondent believed it was entitled to invoke the requirement it made upon Mr Mitchell given
the medical evidence obtained from Dr Connaughton. Accordingly, the refusal by Mr Mitchell to perform those duties left it
with no option other than to terminate his contact of employment.
Conclusions
43 There is no dispute that Mr Mitchell’s contract of employment was terminated within the three calendar month period referred
to by Commissioner Wood in paragraph 3 of his order made on 14 February 2001. The question remains one of whether he
was terminated by reason of his inability, due to medical reasons, to perform his duties as an Environmental Services
Attendant.
44 Having reviewed the evidence, it is readily apparent to me that Mr Mitchell was terminated because of his inability, due to
medical reasons, to perform his duties as an Environmental Services Attendant.
45 His refusal to carry out the duties that he was instructed to perform resulted from the medical advice that he had received from
his treating specialist. His refusal to comply with the Respondent’s direction related back to his medical disability, a fact well
known by the Respondent. Mr Mitchell was quite entitled to rely on his treating doctor’s advice. After all, his treating doctor
was the medical professional in the best position to know about Mr Mitchell’s injury. He had treated Mr Mitchell for a long
time. He had reason to perform surgery on his knee. He had first hand experience at looking into Mr Mitchell’s knee. As Dr
Robinson said,
“I feel that I am in the best position to decide” (see exhibit 6).
34
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Dr Robinson’s view, which was consistent with Mr Mitchell’s own view, was that Mr Mitchell could not perform the duties
that he was required to perform by the Respondent. Indeed at that time Mr Mitchell relied on the services of a cleaner in order
to perform cleaning at his own residence. In those circumstances, it was self evident to him that he could not perform the tasks
that the Respondent wanted him to perform.
The Respondent totally disregarded the advice of Mr Mitchell’s treating doctor at its own peril. It merely accepted the advice
of Dr Connaughton, who had reviewed Mr Mitchell on several occasions. Notwithstanding the conflict in the medical evidence
it did not seek to have Mr Mitchell further reviewed by another orthopaedic surgeon. It could have done other thing such
taking the matter back before the Commission in a compulsory conference. However it chose not to, knowing that, as matters
stood Mr Mitchell would not accede to its requirement of him.
It is quite apparent that the Respondent set Mr Mitchell up to fail. It was well aware of the stance taken by Mr Mitchell, which
in my view was quite justifiable, particularly given his experience of suffering further injury when directed by Dr
Connaughton to squat. It is not surprising, therefore, that he was reluctant to accept the advice given by Dr Connaughton and
relied on the advice of Dr Robinson. That was well known to the Respondent. It knew through its officers that Mr Mitchell
could not realistically comply with its direction. To do so was to expose him to further risk of injury. His failure to comply
with the Respondent’s direction, therefore, had nothing to do with his wilful disobedience of the Respondent’s direction and
all to do with his medical inability to perform the duties that he had been instructed to perform. It was entirely referable back
to that.
The whole process adopted by the Respondent in this matter not only clearly breaches the letter of Commissioner Wood’s
order, but is also against the spirit of his finding in which he recommended, inter alia, skills training to enable Mr Mitchell to
remain gainfully employed with the Respondent. Further the whole process adopted by the respondent is against the
recommendation made by the Occupational Therapist it engaged with respect to this matter. It will be remembered that Ms
Manning recommended,
“…vocational redirection should be commenced as soon as possible”.
It appears that the Respondent was not concerned with vocational redirection. It set about embarking upon a process, which it
knew Mr Mitchell would not (and in reality could not) comply with. It thereby ostensibly set up the basis for termination on
grounds by reason of Mr Mitchell’s “refusal to obey a lawful and reasonable instruction”.
In the circumstances, although the instruction may have been lawful, it was clearly not reasonable. It was not reasonable
because the Respondent knew full well that Mr Mitchell could not and would not agree to the instruction on account of
medical grounds. Accordingly, the termination, in reality, occurred by reason of Mr Mitchell’s inability, for medical reasons,
to perform duties as an Environmental Services Attendant. The termination having occurred within three calendar months of
Commissioner Wood’s order, there has been a clear breach of the same. I take the view that the breach is a flagrant breach of
the order.
I accordingly find that the claim has been made out.
I will now hear the parties with respect to the orders to be made in consequence of my findings.
G. CICCHINI,
Industrial Magistrate.
_________
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Supplementary Reasons for Decision
(Given extemporaneously at the conclusion of submissions, extracted from the transcript of
proceedings and edited by His Worship)
1
Application is made by the Claimant for the imposition of a penalty and, further, the payment of costs by the Respondent. The
Claimant seeks that the penalty be paid to it.
2
In determining this matter, I make the following observations. Firstly, I take the view that there has been a wilful disobedience
of Commissioner Wood’s order. The acts of the Respondent were designed to circumvent the order. It was a deliberate act, in
my view. It is not surprising, therefore, that the Claimant has taken the action that it has in pursuing this matter to the end. In
my view, it is important that the integrity of orders of the Commission be protected, and the orders of the Commission be
upheld. By its actions the Respondent, in my view, simply disregarded the order of Commissioner Wood. The breach is
flagrant and wilful and deserving of punishment to the extent that a deterrent penalty is required. Accordingly, a caution would
be inappropriate.
3
Having said that, the Claimant calls for the imposition of the maximum penalty available to me in the sum of $1000. In my
view that would be inappropriate. The maximum penalty is to be reserved for the worst of the cases, particularly in
circumstances where there have been prior breaches. There is no evidence of prior breach in this case.
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Accordingly, this matter is no different to other matters in which sentencing takes place, and that generally occurs, of course,
within the criminal sphere. Those considerations are equally applicable here and ought to be taken into account.
Taking those matters into account, I take the view that a penalty of $500.00 is the appropriate penalty here, particularly having
regard to the lack of record of the Respondent. The $500.00 penalty is more than would normally be imposed for a first
offender, but in my view is warranted having regard to the wilful disobedience of the Commissioner’s order and the lack of
remorse displayed by the Respondent. The penalty should act as a deterrent not only to the Respondent, but others who might
be like-minded to act in this way.
The Claimant also seeks costs in the sum of $800.00. Those costs have not been quantified, but are said to be nominal costs.
Having regard to the hearing that took place in this matter before me and the matter generally, in my view, the amount sought
is not inordinate. It is just a question of whether or not those costs ought to be awarded. For costs to be awarded, the Court
must be of the view that the proceedings were either frivolously or vexatiously defended. Clearly the Respondent’s action
could not be said to be frivolous in this matter. However, the question becomes whether its conduct was vexatious, particularly
following the Full Bench’s determination of this matter. In my view, it was. It defended the matter when, in my view, in reality
it had no defence or realistic prospect of success, particularly given the factual matrix of this case.
To my recollection I have never ordered costs or made a finding that proceedings have been defended vexatiously. However,
the circumstances of this case, in my view, call out for the making of such an order. The costs are appropriate in this particular
case in view of the Respondent’s conduct and, therefore, I accede to the application made by the Claimant in this matter and,
accordingly, I make a finding that the proceedings were vexatiously defended, and order that the Respondent pay to the
Claimant costs in the sum of $800.00. The Respondent should also pay to the Claimant the penalty that I have imposed in the
sum of $500.00.
G. CICCHINI,
Industrial Magistrate.
____________________
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Claim
1
By its claim filed 21 November 2002 brought pursuant to the provisions of the Workplace Relations Act 1996 the Claimant
alleges that the Respondent has failed to comply with clause 9.1(b) of the Chubb-Westrail Enterprise Bargaining Agreement
2001 (the EBA) and seeks the following—
(a) An order that the respondent comply with the EBA.
(b) An order that the respondent pay the employee in accordance with the EBA.
(c) An order that the respondent pay the employee monies due in the sum of $13,356.63 plus an additional $157.14 per
day from 16 January 2003.
(d) An order that the respondent do pay a penalty of not more than $1000 for each and every breach of the EBA.
(e) An order that the respondent pay to the claimant union the costs and expenses of and incidental to these
proceedings.
(f) Any other order that the Court deems fit.
2
The Respondent denies that it has breached clause 9.1(b) of the EBA. It argues that the clause had no application to the
particular circumstances surrounding its dealing with its employee, namely Gregory Densley, on 29 August 2002.
Facts
3
The Respondent is, and was at all material times, a corporation carrying on business in the State of Western Australia. The
Claimant alleges in its pleadings that it is a trade union as defined in section 7 of the Industrial Relations Act 1979. Gregory
Densley is a member of the union. He is, and was at all material times, the employee of the Respondent. Mr Densley’s
conditions of employment were, at the material time, governed by the EBA.
4
Mr Densley is a former police officer from Victoria who gained employment with the Respondent in Western Australia about
7 years ago. He was engaged as a Service and Security Officer to perform guard duties upon railway property, including
metropolitan passenger trains. He was appointed a “special constable” pursuant to the provisions of the Government Railways
Act 1904 and the Police Act 1892 for such purpose. Mr Densley has an unblemished record and his work performance for the
Respondent has been exemplary.
5
On 15 August 2002 Mr Stephen Connell, the Respondent’s Business Manager, Guard Services WA, received a complaint from
a female work colleague of Mr Densley concerning an incident that was alleged to have occurred outside of work hours. In
essence, the complainant alleged that Mr Densley had spiked her drink and attempted to rape her.
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Upon receipt of the complaint Mr Densley was stood down immediately pending investigation. In effect the provisions of
clause 9.1(b) of the EBA were implemented in that Mr Densley was stood down on full pay pending the outcome of the
investigation. The Respondent investigated the matter by speaking to the complainant, Mr Densley and all nominated
witnesses. Mr Densley was interviewed on 19 August 2002 during which he gave his account of what had occurred. The
Respondent continued to investigate the matter until 22 August 2002 at which time the Respondent concluded that it could not
determine the matter either one way or the other. Essentially, the Respondent took the view that, because it was one person’s
word against the other, it should not take any action as against Mr Densley. However, if Mr Densley were to be charged by the
police over the matter, his position would be further reviewed. Mr Connell’s evidence in that regard is that Mr Densley was
told that, if he were to be charged by the police, then his position would be no longer tenable and that he would have to go.
In order to facilitate Mr Densley’s return to work the Respondent liaised with the complainant. Following that, Mr Densley
was instructed to work out of Joondalup whilst the complainant was to work out of the city. Essentially the move was aimed at
keeping the complainant and Mr Densley apart. Mr Densley was reinstated with effect on 23 August 2002. He did not return to
work immediately because he had a couple of rostered days off. Mr Densley eventually returned to work on 25 August 2002.
On 28 August 2002 the police interviewed Mr Densley about the complainant’s allegations. As a consequence he was unable
to attend his shift rostered for the same time as the interview. He informed his employer of that fact. Upon completion of his
interview Mr Densley was charged with indecent dealing. Following being charged Mr Densley contacted Mr Geoff
Braithwaite, his supervisor, who arranged for a work vehicle to pick him up from the police station and convey him home.
Mr Densley was not rostered to work on 29 August 2002. On that day Mr Connell contacted him and asked him to attend a
meeting that afternoon. He was not informed as to reason for the meeting. Present at that meeting were the Respondent’s
representatives namely Mr Connell and Mr Gary Phillips.
Mr Densley testified that during the meeting Mr Connell informed him that, by reason of the fact that he had been charged, he
could either go on leave, or alternatively, have his services terminated. Mr Densley protested maintaining that he had done
nothing wrong. He initially refused to go on leave. As a result of that Mr Connell informed him that his employment was
terminated and he should bring back all work issue equipment. He was also advised that he would be paid out all his
entitlements. Mr Densley thereafter told Mr Connell that although he did not agree with the ultimatum that it might
nevertheless be in his best interests to take leave. His termination was retracted. Mr Densley was told that he would remain on
paid leave until his entitlements ran out and thereafter that he would be on unpaid leave. Mr Densley testified that he there and
then signed a blank annual leave application form to facilitate the payment of his outstanding annual leave entitlements.
A discussion then took place between Mr Densley and Mr Connell concerning the amount of time required to resolve the
matter. Mr Connell suggested an approach to the DPP to “have it knocked on the head”. Mr Densley informed Mr Connell “it
doesn’t work that way”. Mr Densley was told that the Respondent’s actions with respect to him resulted from advice received
from its HR Manager. In response, Mr Densley, made the point that other employees facing a similar predicament to himself
had been stood down with pay. Mr Connell retorted that there had been a different HR Manager at the time that those decisions
had been made.
The meeting concluded and Mr Densley sought advice from the Claimant union.
Mr Connell, on behalf of the Respondent, wrote to Mr Densley by letter dated 29 August 2002 outlining what had transpired at
the meeting. I set out the text of that letter (exhibit 3)—
“Dear Greg
Re: Outcome of Meeting
I refer to the meeting that took place at the Chubb Office, between Stephen Connell, Gary Phillips and you on Thursday
the 29th of August 2002. At this meeting we discussed—
¾ You had been charged with a criminal offence, by the state police, over an incident that took place outside of
work hours, but it involved a security officer who works on the same system.
¾ You confirmed that this was in fact true and you could not attend your shift the previous day due to being with
the police.
Chubb have considered the fact that you have been only charged and not found guilty, but we can not continue to work
you at any site in which we hold contracts and we offered you the following—
¾ To take leave without pay, after your (sic) have used your entitled leave, until the matter is resolved, or
¾ Terminate your services.
You decided to take the leave without pay until the matter is resolved and will keep Chubb informed of any outcomes or
changes in the process.
Sincerely,”
On 18 September 2002 Mr Densley was paid out some of his annual leave entitlements. The balance was eventually paid out
on 22 January 2003. Mr Connell testified that the delay was caused by administrative error. Mr Densley was paid his “accrued
rostered days off” entitlements in November of 2002. Other than those payments, he has received no other form of payment.
On 15 November 2002 Charles Sanders from “Chubb” telephoned Mr Densley to inform him that given that the Respondent
had lost its Westrail contract his services would no longer be required. Mr Sanders informed Mr Densley that he would receive
a letter in the mail confirming their discussion however that was never received.
In that regard Mr Connell testified that Chubb had been informed in late 2001 that their Westrail contract would be finishing
and that the Western Australian Government Railways would be taking over the contract in-house. They were proposing to
recruit and train their own guards. I infer that Mr Connell may have mistakenly said 2001 instead of 2002. In any event on
15 October 2002 a letter was sent out to all staff informing them of the situation (see exhibit 8). Three staff out of about fifty,
one of which was Mr Densley, alleged that they did not receive that letter. On 15 November 2002, by order of the Australian
Industrial Relations Commission, all employees were again notified. Mr Sanders contacted Mr Densley as a result.
In the intervening period Mr Andrew Lee, an organiser with the Claimant union, spoke to Mr Densley and thereafter
established contact with Mr Connell with respect to the matter. Mr Lee testified of his discussions with Mr Connell. Mr
Connell informed him that although the Respondent had investigated the incident and Mr Densley had been cleared to return to
work Mr Densley knew that the situation would be completely different should he be charged by police. Mr Lee advised Mr
Connell that in his view the EBA provided for paid leave in circumstances where an employee was under suspension as a
consequence of being charged with a criminal offence. He also told Mr Connell that he disagreed with the action taken by the
Respondent and asked him to point out the particular provision in the EBA that justified the Respondent’s actions. Mr Lee
took the view that Mr Connell evaded attempting to justify the Respondent’s actions. Mr Connell for his part reiterated that Mr
Densley knew all along that if he were charged he would have to go.
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On 25 September 2002 Mr Lee, on behalf of the Claimant union, wrote to Mr Connell, as the representative of the Respondent
(exhibit 11), indicating that the Claimant believed that the Respondent was in breach of clauses 9.1(b) and 9.2 of the EBA by
virtue of its failure to pay Mr Densley during his suspension.
19 On 27 September 2002, by letter incorrectly dated 17 September 2002 (exhibit 12), Mr Connell responded to the Claimant by
saying inter alia that the entitlement to be paid whilst stood down was operative only whilst an investigation was in progress.
As the investigation had been finalised the provision was no longer relevant.
20 In response, by letter dated 2 October 2002 (exhibit 13), Mr Lee, on behalf of the Claimant, advised the Respondent that a
failure to make payment by Friday, 4 October 2002 would result in prosecution.
21 By letter dated 10 October 2002 (exhibit 14) the Respondent indicated that its position remained the same as outlined in its
letter dated 17 September 2002.
Assessment of Witnesses
22 Mr Densley’s evidence, albeit straightforward, appeared to be lacking in detail. His memory of events was neither
comprehensive nor entirely clear. Often he had to be prompted into remembering matters. As to Mr Lee’s evidence, it must be
said that the same was of little value. I say that because much of his evidence related to a subjective assessment of what Mr
Connell had told him. When asked to be precise about what had actually been said between himself and Mr Connell during
their discussion, the evidence previously given did not accord with what was actually said. Much of his evidence was
subjective and consisted of his perceptions, inferences and conclusions. His evidence was not objective in my view. There was
an attempt made by him to portray Mr Connell as a person who wilfully and defiantly disregarded the Respondent’s EBA
obligations. Mr Connell, in my view, was the most impressive of the witnesses. His evidence was straightforward. He was able
to relate with precision the events that occurred. Where necessary he made admissions. I prefer his evidence where there is any
inconsistency.
Findings
23 I find that the Claimant’s member Mr Densley was stood down on 15 August 2002 pending investigation of serious allegations
against him. I am satisfied that the Respondent complied with clause 9.1(b) of the EBA in that regard. I am satisfied that the
Respondent completed its investigations of the allegations on or about 22 August 2002 and found that Mr Densley should be
reinstated, given that the Respondent could not determine whether or not Mr Densley was guilty of serious misconduct. I
accept that Mr Densley was told that if he were to be charged by the police then his position would no longer be tenable. When
the police charged Mr Densley on 28 August 2002 the Respondent considered its position. It did not further investigate the
matter as that had already been done and was complete. It decided on the strength of the police charge (be it rightly or
wrongly) that Mr Densley was guilty of serious misconduct and that he should be terminated. However, on account of his prior
good record the Respondent was prepared to retain him awaiting the outcome of the criminal proceedings brought against him.
Has the Respondent Breached the EBA?
24 Clause 9 of the EBA (exhibit 2) relevantly provides—
9.
CODE OF CONDUCT
9.1
(a) …
(b) Where an employee is under any investigation for alleged (serious) misconduct and all other disciplinary
or performance matters, he/she may be suspended from normal duties, so that an investigation in
accordance with these or Westrail procedures can take place. Such suspension must be on full pay.
(c) …
25 Clause 9.2 of the EBA provides inter alia—
Serious Misconduct
Cases of serious misconduct, disobedience or serious neglect of duty will be liable to dismissal without notice. An
employee who is charged with such behaviour shall be given the opportunity to respond to such allegation and to have a
representative present at such time.
In circumstances where it is determined that dismissal without notice is not appropriate, the employee may be given a
final warning that any further case of misconduct, may result in dismissal without notice. As with the above, the employee
shall retain the right to respond to the allegations and have a representative present.
26 The issue to be determined is whether Mr Densley was, on 29 August 2002, suspended so that an investigation could take
place. To support its position the Claimant, to some extent, relies on what Mr Connell said in the third paragraph of his letter
dated 17 September 2002 (exhibit 12). Mr Connell said in that letter—
“Greg was fully aware that if the police were to take action against him in this matter (ie charge him) the Chubb would
need to reopen its investigation and reconsider its position. This did happen, so Chubb have concluded that, because of
the seriousness of the charges, we can not work Greg on any site whilst this matter is to be heard by a court.”
27 In my view such statement does no more that to reaffirm that on 29 August 2002 the decision had been made to terminate Mr
Densley or, alternatively in view of his previous good work record, to allow him to take leave pending the resolution of the
criminal proceedings brought against him. It is clear that he was not in those circumstances to be under suspension. The
investigation was complete. The Respondent either rightly or wrongly formed the view that Mr Densley was guilty of serious
misconduct. It reached that conclusion because the police had charged him. The investigative process was by that stage well
and truly over.
28 It is apparent that the provision in clause 9.1(b) relates only to what transpired between 15 and 22 August 2002 inclusive. It
has no application to that which resulted after a decision was made that Mr Densley was guilty of serious misconduct. By that
stage the investigation was complete. Given that the investigation was complete and a decision had been reached, it cannot be
said that Mr Densley was stood down pending investigation. There was nothing to investigate. The Respondent had previously
investigated the matter and the police likewise had completed their investigation. They had made a decision that Mr Densley
would be charged. Mr Densley was simply awaiting trial. In those circumstances it cannot be said that Mr Densley was stood
down so that an investigation could take place.
29 The EBA is obviously silent on what is to happen to a person charged with a serious criminal offence awaiting trial. It is a
matter that ought to be addressed by the parties for their mutual benefit. The situation is not governed by the EBA.
30 In this case the Respondent was put in an invidious position. Mr Densley was charged with a serious offence of a sexual
nature. The employer could hardly permit him, in the circumstances, to continue in what he was doing. There were also risks
18

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

549

in allowing him to work elsewhere. Given the nature of the allegations and given that he had been charged, the Respondent
decided to terminate Mr Densley’s employment. That was a decision that it was entitled to make in all of the circumstances.
However, on account of Mr Densley’s excellent work record the Respondent gave him a lifeline pending the determination of
the criminal matter. It kept his job open for him. I cannot see how the Respondent can be criticised for that.
Result
31 I find that the Claimant has failed to prove, on the balance of probabilities, that there has been a breach of clause 9.1(b) of the
EBA. Given the state of the pleadings, I am not called upon to determine whether or not there has been any other breach of the
EBA.
32 The claim ought to be dismissed.
G. CICCHINI,
Industrial Magistrate.
____________________
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Reasons for Decision
(Given extemporaneously at the conclusion of the hearing, extracted from the transcript of
proceedings and edited by His Worship)
HIS WORSHIP: I am dealing with one complaint which alleges 52 particularised breaches, that between 12 January 1997 and
27 December 1998 the defendant failed to keep proper time and wages records relating to the employment of Vincent
Dautopulos for the weekly pay periods within the dates mentioned. If the court finds that the breaches occurred, then for the
purposes of the imposition of any penalty the breaches are to be taken to constitute a single breach by virtue of the provisions
of section 178(2) of the Workplace Relations Act, 1996 (the Act).
The complainant, of course, bears the onus of satisfying this Court on the balance of probabilities that the complaint alleging
the 52 breaches is made out. The complainant relies on the documentary evidence tendered by it, without objection, together
with admissions made by Mr John Dennison, the defendant’s director, particularly when cross-examined. By it’s pleadings the
defendant denies that it is a respondent to the Security Officers (Western Australia) Interim Award 1996. It also says that
clause 20(a) of the award, under which the complaint is made in respect of the particular breaches, does not require it, and did
not require it at the material time, to record the start and finish times for the days worked. It says all the defendant was
required to do was record the number of hours worked by the particular employee.
Furthermore, the defendant says the complainant has not established that it failed to keep a record, as required under clause
20(a), in that the defendant does have such a record and that the complainant, by its inaction, has failed to discover the
existence of such a record. The last of the grounds of defence referred to was not one that was pleaded prior to the hearing but
was raised during the course of the hearing.
There are three issues requiring determination, and they are, firstly, whether the defendant is a respondent to the award by
virtue of the application of section 149(1)(d) of the Act; secondly, whether clause 20(a) of the award required the defendant to
record start and finish times for the days worked by Mr Dautopulos during the period in question and thirdly, whether, as a
matter of fact, such a record was kept.
I now turn to consider the first issue, being that of respondency. The Security Officers (Western Australia) Interim Award
1996 names as a respondent MSA Guards & Patrols. The award came into operation on 17 May 1996. At that time the
business was owned and operated by Banbridge Holdings Pty Ltd. On 30 December 1996 Banbridge Holdings Pty Ltd
transferred that business and others, including MSA Security, to Olten Pty Ltd, the defendant in these proceedings. The
evidence supports a finding that from and after that date Olten Pty Ltd continued to operate the business MSA Guards &
Patrols and also the business MSA Security. It is also clear that there are other businesses that it operates.
As from 30 December 1996 Olten Pty Ltd has been the proprietor and operator of those particular businesses. The evidence
supports a finding that Mr Dautopulos worked for the defendant whilst it operated the businesses under those particular names.
The question, of course, is whether Olten Pty Ltd is a respondent to the award by virtue of the provisions of section 149(1)(d)
of the Act. In that regard it is clear to me that in naming the business MSA Guards & Patrols, the Australian Industrial
Relations Commission was referring to the body which owned the business. It was, in effect, a reference to Banbridge
Holdings Pty Ltd. If that were not so it would render the naming of any business as a respondent to the award as nugatory and
inconsistent with the aims of the award.
Accordingly, it is quite clear to me that Banbridge Holdings Pty Ltd was a party to the award, and that fact is not open to
challenge. Section 150 of the Act does in fact prohibit such a challenge, and I agree with Mr Schapper in that regard. The
evidence, both documentary and from Mr Dennison clearly establishes that there was a transmission of the business to Olten
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Pty Ltd. Accordingly, as from 30 December 1996 Olten Pty Ltd was bound by the award by virtue of the provisions of section
149(1)(d) of the Act. Clearly the defendant operated upon that basis, that is, that it was bound by that particular award. Indeed
it conceded so in this jurisdiction in matter number CP261 of 1999 (Australian Liquor, Hospitality and Miscellaneous
Worker’s Union v. Olten Pty Ltd 80 WAIG 4383). There was no mistake on it’s part in relation to that issue. The admission
made in that matter reflects the true position, and in my view that is a position that it cannot now resile from. Clearly, on the
evidence before me, the question of respondency is overwhelmingly proved.
Before I leave this issue I need to refer to the High Court decision to which I was referred which is the decision of PP
Consultants Pty Limited v Finance Sector Union (2000 HCA 59). Having read that decision, I find that there is simply no
application of that particular decision to this case. It is clearly distinguishable on its facts, and I accept Mr Schapper’s
argument in that regard.
I now move to consider the proper construction of clause 20(a). It is true that at first blush the provision appears to be
ambiguous. However, a closer and proper consideration of the provision makes it clear, in my view, that the provision can only
be read in the manner suggested by the complainant. The provision must be read in conjunction with other provisions of the
award, and must be construed in the light of the mischief at which it is aimed. In that regard it is obvious that what the clause
is aimed at is a need to record the details, not the total hours worked on any given day, but rather the specific details of what
hours were actually worked on any given day. Therefore there must be a delineation of start and finish times.
The aim of the clause is that which would enable an inspector, a union, or for that matter, the employee him or herself an
opportunity to consider which hours were actually worked and calculate, based on the applicable rates, the amount of wages to
be paid for the times actually worked and so on. To give it the meaning suggested by the defendant would render that
provision next to useless. I have no doubt that the provision is to be interpreted in the manner suggested by the complainant,
and I will simply leave it at that point.
Finally, I turn to consider whether, as a matter of fact, it can be established that on the evidence the defendant has failed to
comply with clause 20(a) over the material period. In effect, I have already held that the record in the form of exhibit 11,
which on it’s second page contains the total of hours worked, does not constitute a record, or the type of record required to be
kept. By virtue of the correspondence passing between the parties in July 1999 and I particularly refer to exhibits 8, 9, and 7: (I
put them in that order because that is the order of the dates which appear on the face of the documents), it is clear that the
complainant sought time and wages records relating to Mr Dautopulos. His records were indeed provided for the period
1996 through to April 1999.
Obviously if records existed that complied with clause 20(a) then there can be no doubt that such records would have been
provided. I say that because of the fact that the records provided appear to be in a comprehensive form. However records that
complied with clause 20(a) were not provided. By exhibit 7 the defendant purported to supply a compendious record hat
maintained by the defendant relating to its employee, Mr Dautopulos. It appears that exhibit 7 was produced to constitute the
defendant’s entire record as required to be kept and made available to the complainant for inspection. Had there been a record
of start and finish times then one would have thought that such would have been produced, and clearly it was not.
There was some suggestion made on the part of Mr Dennison, and I found that the suggestion was in quite a nebulous form,
that there are other records that exist which may comply with the requirements of clause 20(a) of the award. Mr Dennison’s
evidence in that regard lacks specificity. If such records existed one wonders why they were simply not produced today.
Indeed, they were not produced today and an inference can be drawn that they simply do not exist. Clearly any reference to
rosters by Mr Dennison is also not useful. It is obvious that rosters do not constitute the type of records required to be kept for
the purposes of clause 20(a). Again I accept Mr Schapper’s argument on this issue.
On balance I find that the defendant has failed to keep proper time and wages records for each of the 52 periods particularised
in the complaint for the material period as stated in the complaint. I find that the complaint is proved.
Before dealing with the imposition of a penalty I need to resolve the issue of what is the maximum penalty. In that regard the
complainant says that the maximum penalty available to me is $10,000. The defendant says that it is $5000. The defendant
reads section 178(4)(a) as providing for a penalty of $5000 where there is a breach taken to have been committed under a
provision included in an award, but in my view, with all due respect, that is not the approach to be taken. The provision in
178(4)(a)(i) is to be read as a provision with reference to an award or order under paragraph 111(1)(e) of the Act. That is the
way it must be read, and to that extent I agree and concur with Mr Schapper.
It follows that I find that the appropriate maximum penalty that I should consider is that of $10,000. Having arrived at that
conclusion, the question becomes what is the appropriate penalty to be handed down in this particular situation. Mr Clarke
says that the defendant committed the breach not by wilful intent or wilful act on its part, but rather by an omission. I accept
that it occurred by omission. The situation, though, is that notwithstanding that the breach occurred by omission, it does not
render the omission such that it would fail to attract a penalty. I say that because it is important that the provisions of the award
be complied with, with respect to the keeping of records, so those who are employees of the defendant are able to check the
records to ascertain that proper wages are being paid, and where the record is not properly kept that possibility is simply
removed. To that extent the conduct, albeit not wilful, is serious.
Having said that, I recognise in this instance that the defendant, through Mr Dennison, was given certain advice or an
indication by an inspector, and to that extent may have relied upon such advice or indication. That significantly mitigates the
conduct of the defendant, and I accept that that is the case.
The position with respect to the imposition of civil penalties is akin to the imposition of penalties generally in criminal
proceedings. The same sorts of considerations are apposite. Having regard to those factors, it has been long held that the
appropriate penalty for a first offence, without significant mitigation, is that of one-fifth of the maximum penalty available.
However, having said that, I note the influence upon the defendant derived from the inspector, and accept that as a significant
mitigatory factor in respect of the conduct of the defendant, particularly in the recent past. The extent that the defendant’s
conduct was affected by such advice is a significant mitigatory factor, and accordingly I conclude that the appropriate
disposition of this matter is to impose a penalty of $1000, which equates to one-tenth of the maximum penalty which is
available.
I impose upon the defendant a penalty, which is in effect a civil penalty, in the sum of $1000. It is appropriate also that the
defendant pay to the complainant the disbursements incurred, which total $72.20. Both the fines and the costs are to be paid by
the defendant to the complainant.
G. CICCHINI,
Industrial Magistrate.
____________________
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Reasons for Decision
HIS WORSHIP: These are the reasons for my decision.
1
The action before me is one brought by the Claimant pursuant to the provisions of section 50 of the Workplace Agreements Act
1993. Section 50 provides for a party to a workplace agreement, where there is a claim that there has been a breach of such
agreement, to bring an action before an Industrial Magistrate’s Court.
2
There is no issue with the facts that the Claimant was employed by the Respondent and was a party to a workplace agreement
(tendered as exhibit B). There is also no dispute that the Claimant’s employment was terminated on 3 March 2001 during a
telephone conversation with Mr Lawrence Bensusan, a director of the Respondent company. It was the Claimant’s case that he
was dismissed and he has not been paid his entitlements pursuant to the workplace agreement. His statement of claim
particularises those entitlements as:—
•
$695.00 owing for normal working hours;
•
$363.00 owing for holiday pay; and
•
$800.00 owing for one week’s pay in lieu of notice.
comprising a total amount of $1858.00. The particulars also include claims for pre-judgment interest, penalties pursuant to
section 83(6) of the Industrial Relations Act 1979 and costs.
3
The Respondent concedes that the Claimant is entitled to the sums of $695.00 and $363.00, but denies liability for the amount
of $800.00, maintaining that the Claimant resigned, and in such circumstances is not entitled under the workplace agreement to
pay in lieu of notice.
4
The Claimant was employed by the Respondent as an electrical mechanic from August 2000 until termination on 3 March
2001. In that capacity he was provided with a van, uniform and other equipment. He was required to carry out electrical work
assigned to him. A percentage of that work was assigned by way of a 2-way radio fitted to the van.
5
As I understand the evidence he was required to respond to work requests as allocated, and report each morning when he
arrived at his first job. I have heard evidence of the circumstances which led to a telephone discussion between the Claimant
and Mr Bensusan. It is the Claimant’s evidence that he did not want to work after 6 pm on any Friday, as he had an obligation
to his daughter on that day. He claimed to have had an understanding with the respondent in that regard.
6
On Friday, 2 March 2001, at some time before 6 pm, the Claimant had finished his last job, which was south of the river, and
was driving home to Duncraig on the Freeway. His evidence is that at about 5.50 pm he received a request to do another job.
He refused that request, and two further requests made over the radio. His evidence was that he said “No” each time. His claim
is that there was an agreement that he knocks off at 6 pm on Fridays. He arrived home about 1 hour later.
7
The Claimant further claims that he was stung by a wasp and was in terrible pain. It is his evidence that at about 2 am on
Saturday, 3 March 2001 he took a painkiller and slept until 12 noon on the Saturday.
8
He obviously did not go to work that day as he was required to do, and made no contact with his employer. It was his evidence
that he knew Mr Bensusan would telephone him some time. That telephone call was answered by the Claimant some time late
in the afternoon on Saturday, 3 March 2001.
9
It is the Claimant’s evidence that in response to Mr Bensusan’s request for a reason for not contacting the employer to let them
know he would not be at work on Saturday, he responded by saying: “You know I don’t like working Saturdays”. It is then
that the Claimant says that
Mr Bensusan told him he was sacked for gross misconduct. It is not in dispute that the Claimant responded some time later by
telling Mr Bensusan what he could do with his job in the manner given in evidence.
10 Mr Bensusan denies that he sacked the Claimant. He said he was concerned that the Claimant did not turn up for work on that
day and had not telephoned with any reason. Until then he had considered the Claimant to be a valuable employee, and there
had been no problems in the past. In fact he described him as a model employee.
11 I must find the attitude and behaviour of the Claimant at the time quite remarkable, and it seems consistent with him being, as
he said, fed up with the job because of the hours he was required to work, and in particular, the incident where he was
requested to work after 6 pm on Friday 2 March 2001.
12 It is my view that he certainly did not behave as one would expect a responsible employee should. There was no mention of
the wasp sting when Mr Bensusan asked why he had not gone to work or contacted the employer. There has been no medical
evidence or other evidence supporting the claim. I am left wondering why he did not offer that reason at the time, instead of
responding in the way he did.
13 I accept as credible the evidence of Mr Bensusan that he wanted to pick up the van, money, EFTPOS machine and other
company equipment the following day, but accepted the time dictated by the Claimant.
14 As I have mentioned, the fundamental issue in this action is whether the termination was a dismissal by the employer, or a
resignation by the Claimant, and I must say that that is not conclusive on the evidence before me. The evidence of both Mr
Waltham and Mr Low does not assist me. Their admission that they did not hear all the conversation between Mr Bensusan
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and the Claimant, and that therefore Mr Bensusan could have told the Claimant he was sacked, adds absolutely nothing. Their
evidence is that they did not hear it said.
In actions like the one before me, the Claimant has the onus of proof to satisfy me, on the balance of probabilities, as to each
and every element of his claim. I am left with two versions of events, the Claimant’s word against that of Mr Bensusan. I have
been asked to consider the arrow put on clause 12 of the copy of the workplace agreement (see exhibit F). Mr Waltham
strongly denied that it was he who did that, and I am not able to determine how it was done, or by whom.
When I take into account the reaction of the Claimant in refusing work on the Friday night, and the effect that request had on
him; the disregard he had for what I would have thought was a reasonable obligation to contact his employer when he was not
going to work on the Saturday; his response to a reasonable request from his employer for an explanation on Saturday
afternoon, and the evidence in relation to the return of, and damage to, the Respondent’s van, I have difficulty concluding that
I should accept the Claimant’s evidence in preference to that of the Respondent. That difficulty is compounded when the
Claimant admits that he was fed up with the job, in particular the hours he was required to work.
I therefore find that the Claimant has not satisfied me to the required standard that he was dismissed from his employment with
the Respondent, and his claim for one week’s pay in lieu of notice must fail.
It seems to me that I should make orders by consent in relation to the payment by the Respondent of the $695.00 relating to
normal hours worked and $363.00 for holiday pay due. I would be prepared to make an order in relation to interest on those
sums.
The issue of costs has been raised and, pursuant to section 83(3) of the Industrial Relations Act 1979, the Court can only make
an order for costs where a defence is frivolous or vexatious. I could not find in this case that there was no merit in the defence.
Accordingly I am not able, under the legislation, to make any order for costs.
As to the issues in relation to the damage to the van and the return of the uniform being part and parcel of the application for
costs, I make no finding in relation to the evidence regarding those two matters.
My orders will be that the claim in relation to pay in lieu of notice is dismissed and that, by consent, the Respondent shall pay
the Claimant $1058.00 plus interest fixed at $40.00, and reimburse the Claimant the amount of $40.00 being the cost of
making the claim.
It is the intention of every workplace agreement, and in my view there is a moral obligation, that an employee should be paid
his or her entitlement at the conclusion of their employment. It is a fundamental right that an employee has. There are all sorts
of reasons why that should be the case. Employees have families and commitments, and in my view it is not for an employer to
arbitrarily withhold money of that nature which is due.
Having said that, in this case there were complications and the complications came about by the actions of the Claimant. For
whatever reason, there was damage done to a vehicle, and although legally under the workplace agreement the provisions of
the schedule thereto did not apply, there was, as I said, action taken by the employer, which was contributed to by the
employee, in my view. Having said that, it is my view that it is still appropriate that I impose a penalty. That is the intention of
the legislation.
I am aware that there is an outstanding matter, and that is the damage to the vehicle. I would like to put an end to the matter
now so that the parties have nothing further to do with each other. I had in mind a fine of $500.00, which I think is reasonable.
What I am prepared to do is discount that fine by $150.00, which would be the Claimant’s share of the cost of repairing the
damaged window. I think if I do that, it would be fair and equitable, and that should put an end to any further court action for
recovery of the amount outstanding or claimed in relation to the damage to the vehicle.
By way of penalty, for the reasons I have given, there will be an order that the Respondent pay $350.00, and that penalty is to
be paid to the Claimant.
W. G. TARR,
Industrial Magistrate.

____________________
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Reasons for Decision
The Application
1
On 8 January 2003 Austal Ships Pty Ltd, which is respondent to claims made by the aforementioned claimants, filed
interlocutory applications with respect to the matters, seeking the following orders—
1. (That) All the Claims the subject of this application be struck out for want of jurisdiction; or
2. Further, or in the alternative, to the extent that such Claims are concerned with alleged breaches of clause 23 of the
Metal Trades (General) Award 1965, that they be dismissed as untenable.
2
The interlocutory applications are supported by the affidavit of Steven Heathcote sworn 30 December 2002, which was filed
on 8 January 2003. In his affidavit, Mr Heathcote sets out the grounds upon which the Respondent relies in relation to these
applications. They include jurisdictional issues and matters going to the substantive merits of the case.
3
The jurisdictional issues raised are that—
1. The Claimant in each instance has failed to comply with section 54(1) of the Workplace Agreements Act 1993 in
that he has failed to include in the claim a certificate under subsection (2) and, further, that the certificate filed on
3 December 2002 following the filing of the claim on 25 November 2002 in purported compliance with the
provisions cannot cure that which is fundamentally flawed; and
2. Even if the Court were to accept that the said certificate in each instance complies with section 54(1) of the Act, such
certificate cannot, on its face, be said to have been correctly given.
4
The matters going to the substantive merits of the case are as follows—
1. In relation to the claim for pay in lieu of notice and redundancy that the explicit definition in each of the workplace
agreements to which the Claimants were party precludes any claim which relates to any period served by an
employee prior to the workplace agreement coming into force; and
2. That the claims for payment of annual leave not taken, together with the claim for payment of a 17.5% loading
thereon said to have been accrued (which is denied) pursuant to the provisions of the Metal Trades (General)
Award 1965 prior to the workplace agreements coming into force cannot be recovered by the purported enforcement
of the workplace agreements.
Issue
5
The issue to be determined with respect to these interlocutory applications is whether or not there is some jurisdictional
impediment to the consideration of the claims and, if not, whether the substantive claims, on their face, are so untenable that
the claims ought to be dismissed without the necessity for the matters to be dealt with on their merits.
Determination
6
I will deal firstly with issues going to the substantive merits of the case. In that regard it is self evident that if there is an
arguable case demonstrated then the Claimants should be permitted to proceed with their claims to be dealt with on their
merits. I am not called upon to finally determine any issue unless it can be shown that the same is so inherently untenable that
it is not worthy of argument.
7
The Claimants’ claim that Austal Ships Pty Ltd has breached clause 23 of the Metal Trades (General) Award 1965 (the
Award) in each instance by failing to pay them monies in lieu of annual leave not taken together with a leave loading of 17.5%
on those monies. The claims in that regard relate to periods of alleged employment pre-dating their respective workplace
agreements. For the purposes of my considerations in this matter I proceed on the basis that the Claimants were “employees”
as defined in section 7 of the Industrial Relations Act 1979. I appreciate however that the issue as to whether the Claimants
were at the material times employees or independent contractors remains very much a live issue.
8
Each claim for the payment of unpaid annual leave plus loading is founded upon an alleged breach of clause 23(6) of the
Award. The Applicant submits, however, that the provision relates only to entitlements that become payable at the time an
employee’s employment is terminated. In other words, that no entitlement accrues until such time as a termination occurs.
Further it is argued that the provision can only be enforced when termination occurs whilst the parties are subject to the Award
provisions.
9
It is common ground that when each Claimant was terminated from his employment with Austal Ships Pty Ltd that his
employment relationship was, in each instance subject to and governed by the terms of his workplace agreement. The
workplace agreement in each instance expressly excluded the operation of any award. That is consistent with section 6 of the
Act which precludes the application of an award whilst a workplace agreement or its terms remain in force. Accordingly, it is
argued that Austal Ships Pty Ltd could never be in breach of clause 23(6) of the Award because at the time that each of the
Claimants was terminated from their employment, their respective relationship of employment was solely governed by the
terms of their workplace agreement. The employment relationship was not, at the time of each relevant employment
termination, the subject of the Award. Accordingly, it is said, the Award is irrelevant and each claim thereunder is untenable.
10 In response, the Claimants say that entitlements accrued by employees are “dragged into the workplace agreements”. Any
annual leave entitlements which have accrued are preserved and are payable upon termination. The Claimants say that their
argument applies equally to their claims with respect to notice and redundancy.
11 In considering the matter it is important to note that although section 6(1) of the Workplace Agreements Act 1993 (the Act)
expressly excludes the operation of any award, the relationship between the parties to an employment contract remains
constant (see section 6(4) of the Act). The relationship continues, albeit subject to differing terms. Notwithstanding the coming
into force of differing terms from the commencement of the workplace agreement, the entitlements accrued prior to the
workplace agreement coming into force are not lost. Section 7 of the Act provides—
Effect of workplace agreement on accrued entitlements
7. Any entitlement accrued to an employee under the relevant award before the workplace agreement entered into by the
employee comes into effect shall be preserved and paid to the employee by the employer at either(a) the award rate; or
(b) the rate the employee was paid
whichever was the higher at the time immediately prior to the workplace agreement coming into effect.
12 In these matters the Applicant argues that the Claimants’ rights with respect to payment of annual leave and loading had not
accrued at the time that the workplace agreements came into force. Accordingly there was nothing to preserve. It is argued
that, even if it could be said that their entitlements accrued prior to termination, the same could only be enforced if the
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termination occurred whilst the Award was operative. However, in each instance the termination of the Claimants occurred
during the currency of their workplace agreements and therefore not enforceable under the Award.
By virtue of section 23 of the Minimum Conditions of Employment Act 1993 (the MCE Act), as it was at the material time, it
is clear that annual leave accrued pro rata on a weekly basis. Section 23 provides—
Entitlement to annual leave
23. (1) An employee, other than a casual employee, is entitled for each year of service, to paid annual leave for the
number of hours the employee is required ordinarily to work in a 4 week period during that year, up to 160 hours.
(2) An entitlement under subsection (1) accrues pro rata on a weekly basis.
(3) In subsection (1), “Year” does not include any period of unpaid leave.
(4) Subsection (1) does not apply to an employee of a class prescribed by the regulations.
The Claimants, if the evidence supports the same, could claim annual leave accrued prior to entering into their workplace
agreements. Section 24 of the MCE Act governs the payment for annual leave. It provides—
Payment for annual leave
24 (1) An employee is to be paid for a period of annual leave at the time payment is made in the normal course of the
employment, unless the employee requests in writing that he or she be paid before the period of leave commences in
which case the employee is to be paid.
(2) If(a) an employee lawfully leaves his or her employment; or
(b) an employee’s employment is terminated by the employer through no fault of the employee,
before the employee has taken annual leave to which he or she is entitled, the employee is to be paid for all of that annual
leave.
(3) If(a) an employee leaves his or her employment; or
(b) that employment is terminated by the employer,
in circumstances other than those referred to in subsection (2) before the employee has taken annual leave to which he or
she is entitled, the employee is to be paid for any untaken leave that relates to a completed year of service, except that if
the employee is dismissed for misconduct, the employee is not entitled to be paid for any untaken leave that relates to a
year of service that was completed after the misconduct occurred.
(4) In this section“year” does not include any period of unpaid leave.
The provisions of the MCE Act referred to above have application by virtue of section 5 of that Act which states—
PART 2 – APPLICATION OF MINIMUM CONDITIONS
Generally, minimum conditions apply unless conditions more favourable
5. (1) The minimum conditions of employment extend to and bind all employees and employers and are taken to be
implied(a)
in any workplace agreement;
(b)
in any award; or
(c) if a contract of employment is not governed by a workplace agreement or an award, in that contract.
(2) A provision in, or condition of, a workplace agreement, an award or a contract of employment that is less
favourable to the employee than a minimum condition of employment has no effect.
(3) A provision in, or condition of, an agreement or arrangement that purports to exclude the operation of this Act
has no effect, but without prejudice to other provisions or conditions of the agreement or arrangement.
(4) A purported waiver of a right under this Act has no effect.
(5) This section has effect subject to sections 8 and 9(1).
Although the provisions of sections 23 and 24 of the MCE Act are implied into the Award, it seems that recovery of annual
leave might not be achieved through the enforcement of the Award because the terminations that give rise to the payments did
not occur during the operation of the Award but rather during the currency of workplace agreements. It appears, therefore, that
any entitlement that might arise for payment of annual leave not taken may upon termination be enforced pursuant to the
provisions of section 7 of the MCE Act. Section 7 provides—
Enforcement of minimum conditions
7. A minimum condition of employment may be enforced(a)
where the condition is implied in a workplace agreement, under Division 1 of Part 5 of the Workplace
Agreements Act 1993;
(b)
where the condition is implied in an award, under Part III of the Industrial Relations Act 1979; or
(c)
where the condition is implied in a contract of employment, under section 83 of the Industrial Relations Act
1979 as if it were a provision of an award, industrial agreement or order other than an order made under
section 32 or 66 of that Act.
The argument, however, does not flow for annual leave loading which is not the subject of any statutory provisions found in
the MCE Act.
Accordingly, to the extent that the Claimants allege a breach of the Award which flows from the terminations which occurred
during the currency of the workplace agreements, they cannot succeed. In my view, if the Claimants have any claim in that
regard, it may be by virtue of the MCE Act and enforceable thereunder.
Paragraph 9 of the particulars of claim in each instance provides—
9. The Claimant applies for an enforcement order and an order for recovery of Award wages pursuant to sections
83(1) and 83(4) of the Industrial Relations Act 1979 respectively.
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If the first limb of that paragraph is aimed at the enforcement of the entitlements pursuant to the provisions of the MCE Act
then the same appears to have some validity. Clearly the second limb of that paragraph with respect to the recovery of award
wages has no application. Nor for that matter does any claim for the recovery of entitlements pursuant to clause 23 of the
Award. I accept the arguments of Mr Martin in that regard.
I now turn to the claims with respect to pay in lieu of notice and redundancy. It is noted that such claims are made pursuant to
the provisions of the Act. The Claimants allege that as a consequence of Austal Ships Pty Ltd’s alleged failure to correctly
calculate their respective periods of continuous service that Austal Ships Pty Ltd failed to pay them—
(a) pay in lieu of notice to which they claim to be entitled pursuant to clause 10.1 of their respective workplace
agreements; and
(b) except for Mr Ghilardi, redundancy pay to which they claim to be entitled pursuant to clause 10.4 of their respective
workplace agreements.
Clause 10.1 of the workplace agreements, in each instance, provides—
10. TERMINATION
10.1 (a) Employees may be terminated by the employer giving them the following notice, or compensation in lieu of the
employee working out the notice period—
EMPLOYEES PERIOD OF
CONTINUOUS SERVICE WITH
EMPLOYER

PERIOD OF
NOTICE

Not more than (1) year
More than 1 year but not more than
2 years
More than 2 years but not more than
3 years
More than 3 years but not more than
5 years
More than 5 years

At least 1 week
At least 2 weeks

PERIOD OF NOTICE
IF EMPLOYEE IS
OVER 45 YEARS OF
AGE
At least 1 week
At least 2 weeks

At least 2 weeks

At least 3 weeks

At least 3 weeks

At least 4 weeks

At least 4 weeks

At least 5 weeks

(b) The employee will give the employer at least one (1) week’s notice regardless of length of service.
(c) Failure to work the required notice period will result in the equivalent sum of wages being deducted from the
final pay.
Clause 10.4 provides—
10.4 Redundancy
(a) In the event that the employer cannot provide continued work for the employee the following redundancy pay will
apply—
Employees Period of Continuous Service With Employer
Redundancy Pay
Less than 1 year
$ nil
1 year but less than 2 years
2 weeks
2 years but less than 3 years
4 weeks
3 years but less than 4 years
6 weeks
4 years and over
8 weeks
(b) The employee is to be given eight (8) hours leave with pay for the purpose of finding future employment.

24

Clause 2.1 of each of the Claimants’ respective workplace agreements defines the expression “Employees Period of
Continuous Service With Employer” as either—
•
“the period of continued service since signing the first Workplace Agreement”, or
•
“the period of service since signing this agreement”.

25

It is obvious that the explicit definition precludes the taking into account of any other periods prior to the commencements of
the first workplace agreements or the workplace agreements that applied at the time that each Claimant was terminated.
Accordingly Austal Ships Pty Ltd says that it has met the full extent of its contractual obligations under clause 10.1 and/or
10.4 of the respective workplace agreements.

26

In my view it appears, based on what is before me and without finally determining the same that the claims made with respect
to “pay in lieu” and “redundancy” are inconsistent with the clear words of the respective workplace agreements. Having said
that I need not determine the issue because it is quite apparent that, in so far as the Claimants seek to enforce the provisions of
the workplace agreements, the claims are fundamentally flawed by virtue of the fact that the certificate was not included in the
claims as is required pursuant to section 54(1) of the Act. I adopt my reasons in Halpin v Western Australian Mint 82 WAIG
611 in that regard. In my view the failure to include the certificate strikes at the validity of the claims. The proceedings in so
far as they relate to enforcement of the workplace agreements are fundamentally flawed and ought to be struck out.

27

Given my determination in that regard I find it unnecessary to address the issue of whether the certificate, in each instance,
was correctly given. Notwithstanding that, and for the sake of completeness, I say that that issue, in any event, cannot be
properly determined without evidence. The issue can only be determined based on evidence and not within the current
evidentiary vacuum. The hearsay evidence contained in Mr Heathcote’s affidavit with respect to the issue would not permit
any finding.

Result
28 The claims, in so far as they relate to the enforcement of the workplace agreements, are struck out. The balance of the claims
which may relate to entitlements pursuant to the MCE Act remain live.
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Any claim for the enforcement of the Award is untenable and ought to be dismissed.
In consequence it will be necessary for fresh pleadings to be filed with respect to each of the claims. It will also be necessary
for the claims to be appropriately particularised to have regard for section 83A(2)(a) of the Industrial Relations Act 1979.
I will hear from the parties in that regard.
G. CICCHINI,
Industrial Magistrate.

____________________
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1

Reasons for Decision
On 3 January 2001 the Complainant made a complaint that on 15 December 2000 the Defendant unfairly, harshly or
oppressively dismissed him. The Complainant seeks reinstatement, or alternatively, damages. Additionally he alleges that the
Defendant has breached their workplace agreement by failing to pay him his entitlements under the agreement. He accordingly
seeks to recover amounts which he says are payable under the agreement.

Background
2
Mr Riley responded to “an employment advertisement” in the West Australian Newspaper in or about October of 1999. The
advertisement sought a sales representative to sell air conditioning products on behalf of the Defendant. In responding to the
advertisement Mr Riley spoke to Mike Martino the Defendant’s General Manager. Mr Martino interviewed the Complainant
and subsequently employed him to be a “Commission Sales Executive”. Consequently Mr Riley commenced working for the
Defendant on 7 October 1999.
3
The terms of the oral agreement between the Complainant and Defendant provided, inter alia, that the Complainant would be
paid commission on sales. The rate of commission would depend on the nature of product sold. Additionally the Complainant
was paid a “manager’s fee” of $10,000 per annum. That fee was paid progressively on a regular basis, which assisted in the
equalization of income over time. When commenting on the conditions of his “employment” Mr Riley said that he believed
that he was to receive holiday pay. He conceded however that he knew that the Defendant would not be making payments of
superannuation in relation to him. Furthermore he knew he was not covered by workers’ compensation.
4
Mr Riley testified that just prior to 30 June 2000 he was told that he had to sign a workplace agreement. At about that time he
was handed a copy of a workplace agreement to sign. However Mr Riley did not immediately sign the agreement. He
eventually executed it on 25 September 2000. The Commissioner of Workplace Agreements, on 30 October 2000, subsequently
registered the agreement.
5
The workplace agreement set out the terms of remuneration, which included—
•
An annual retainer of $26,000 paid in twenty-six fortnightly payments;
•
A vehicle allowance of $6,000 per annum paid monthly in arrears; and
•
A telephone allowance of $500 per annum paid monthly in arrears.
6
The agreement does not specifically set out the details in relation to commissions payable. I accept however that the
Complainant’s remuneration includes the payment of commission. The terms of the Complainant’s remuneration are those as
set out and highlighted at page 10 of the Defendant’s Sales and Marketing Document 2000/2001 dated June 2000. That
document outlines part of the terms and conditions of employment under which the Complainant was engaged as from 1 July
2000.
7
The workplace agreement itself addresses other conditions including, inter alia—
•
Annual leave
•
Notice, and
•
Sick leave
8
The annual leave provision in the workplace agreement provides that the Complainant was entitled to 160 hours of annual
leave per annum which accrued at the rate of 3.077 hours per week. The calculation of annual leave is based on the
retainer only. The sick leave provision provides that the Complainant was entitled to eighty hours of sick leave per year,
which accrued at the rate of 1.538 hours per week. The notice provisions required the Defendant to give one week’s
notice in the first year of employment or two weeks notice in the case of one to three years of employment.
9
Notwithstanding the terms of the workplace agreement the Complainant’s remuneration was varied by oral agreement in that
his retainer was paid on a weekly basis rather than a fortnightly basis. The documentary evidence clearly establishes that fact.

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

557

In about mid November 2000 Mr Martino, on behalf of the Defendant, approached the Complainant concerning his alleged
poor performance. It was put to the Complainant that he had a poor contact to sales conversion rate. The Complainant took a
differing view and accordingly spoke to the Defendant’s director, Mr Alwyn Healy, concerning the matter. The discussions did
not achieve a change in perceptions.
11 On 23 November 2000 Mr Healy faxed a letter (exhibit 5) to the Complainant concerning his sales performance and other
matters. The letter indicated, inter alia, that the Defendant was looking at the possibility of replacing the Complainant as
manager at Rockingham.
12 On 25 November 2000 Mr Riley attended his medical practitioner. He was certified on that day to be unfit for work for one
week. On 1 December 2000 he was again certified as being unfit for work for a further week. The Complainant sent those
medical certificates to the Defendant.
13 On 30 November 2000 Mr Healy wrote to the Complainant and advised that the Defendant had withdrawn payment of his
management fee with immediate effect. Furthermore he indicated that certain cash deposits paid over by customers had not
been accounted for. The letter indicated that the failure to pay such funds into the Defendant’s office by the morning of
4 December 2000 would result in immediate termination.
14 The Complainant testified that all monies received by him had in fact been handed over to the Defendant. He said in effect that
by reason of the Defendant’s poor accounting systems the money, which he had previously handed over, had not been
appropriately accounted for. All monies referred to in Mr Healy’s letter of 30 November 2000 had in fact been handed in prior
to the date of the letter. He said that he made numerous calls to Mr Healy in order to discuss the matter raised in his letter but
was unable to reach him. On 4 December 2000 he faxed a letter to the Defendant querying the matters contained in the letter.
15 The Complainant testified that he concluded that he had been terminated with effect from 4 December. He said that it was
impossible for him to comply with the
16 Defendant’s demands contained within its letter dated 30 November 2000, as there was no money outstanding.
17 The Complainant testified that he has not been paid following his termination and accordingly seeks payment of a total of
$7647.28 being the sum of outstanding entitlements (see exhibit 8).
18 In about March of 2001 the Complainant obtained alternate full time employment. He accordingly suffered unemployment for
a total of seven weeks in consequence of the Defendant’s termination of his employment. He told the Court that
notwithstanding that he no longer wishes to pursue his unfair dismissal claim but rather seeks only to recover his contractual
entitlements under the workplace agreement. The Complainant has effectively abandoned his claim made under section 51 of
the Workplace Agreements Act 1993 (the Act).
19 Finally it is important to note that the Complainant’s alleged failure to account for cash was referred to the Rockingham
detectives by Mr Healy on behalf of the Defendant. It suffices to say that the police have taken no action in respect of the
matter, as there is insufficient evidence to support a criminal charge against the Complainant.
20 The Complainant was cross- examined. Under cross-examination, he agreed that the workplace agreement under which his
claim is brought commenced on 29 September 2000. The Complainant was also asked questions concerning the Defendant’s
accounting procedures. In that regard he said that the procedures were such that cash money was left with the Defendant’s
employees and that no receipts were issued. It was company policy not to issue receipts. He said that the Defendant’s
accounting procedures were defective. He gave an example of Sandra Healy finding a record of “moneys” previously thought
to have gone missing which had in reality not been properly accounted for. They included the amounts to which Mr Healy
referred in his letter dated 30 November 2000.
21 Mr Alwyn Healy gave evidence for the Defendant. He told the Court that he was not directly involved in the initial
engagement of Mr Riley. However he was able to say that Mr Riley was initially engaged as an independent contractor
remunerated on a commission basis.
22 Mr Healy testified that as from 1 July 2000 the Complainant was employed in conformity with the terms of the workplace
agreement, which was subsequently entered into formally by the Complainant on 25 September 2000. He told the Court that
the Complainant was paid in accordance with the terms of the workplace agreement. He said that the agreement did not
provide for the payment of management fees. Although conceding that management fees were paid he said that they were only
paid at the discretion of the employer.
23 Mr Healy told the Court that the Defendant had not received any of the cash deposits referred to in his letter to the
Complainant dated 30 November 2000 (exhibit 3). He said that the company’s systems were such that the deposits of cash
required the issue of receipts. He said there is no dispute in respect of the fact that the money was paid over by the customers
to the Complainant but maintains that the money was never handed over by the Complainant to the Defendant. He maintains
that the Complainant has misappropriated money. As a result of Rockingham detectives’ unwillingness to pursue the matter he
has instructed his solicitors to issue a summons in the Local Court seeking to recover money, which he alleges has been
misappropriated by the Complainant.
24 In relation to the issue of termination, he said that he attempted on numerous occasions to contact the Complainant but was
unsuccessful. He was accordingly compelled to write the letter that he did.
25 Mr Healy also maintains that the Complainant had been overpaid $3431. He accordingly, on behalf of the Defendant, seeks to
recover that amount as may be set-off by any sum which may be payable to the Complainant in respect to outstanding
entitlements. He therefore estimates that the Complainant owes the Defendant $2000.
26 Finally Mr Healy said he was quite entitled to dismiss the Complainant as he did, as his suspicion that the Complainant had
misappropriated the money was sufficient in all the circumstances.
27 When cross-examined Mr Healy confirmed that his company had failed to keep accurate records of sick leave taken.
Furthermore he confirmed that a management fee had been paid to the Complainant throughout his engagement. He denied
however that he had told the Complainant that the Defendant was suing another organization on account of the delivery of an
inefficient accounts software program.
Findings on the Facts
28 The evidence as to the terms of the Complainant’s engagement in October 1999 is somewhat incomplete. The evidence before
me in that regard is very sketchy indeed. The Defendant contends that the Complainant operated as an independent contractor.
The Complainant contends that he was an employee. However he concedes that no superannuation was payable and that he
was not covered by workers’ compensation. Notwithstanding that, he says that annual leave accrued throughout. It is obvious
that there are some aspects of the relationship that indicate that the Complainant may have been engaged as an employee.
However there are other indicia that go to show that he may have been an independent contractor. The evidence on the issue is
so sketchy that it is impossible for me to conclude, on the balance of probabilities, either one way or the other.
10
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It is not in issue however that as from 1 July 2000 the Complainant was the defendant’s employee. I find that the terms of his
employment were those as contained within the workplace agreement read in conjunction with the Sales and Marketing
Document 2000/2001 as varied by an oral agreement. I accept the Complainant’s evidence as to the terms of the oral
agreement to which I referred earlier. It is clear that both parties were bound by the terms of the said agreement as from 1 July
2000. On 25 September 2000 the Complainant formally executed the workplace agreement. Accordingly on that day the
agreement became binding and effective within the terms of the Act
The Complainant is therefore entitled to bring the action that he has pursuant to the provisions of section 50 of the Act. In that
regard he is also entitled to recover any entitlements payable under the Minimum Conditions of Employment Act 1993 (the
MCE Act - see Section 7 thereof).
There is no issue in the fact that the Complainant took sick leave as from 25 November 2000. I accept his evidence that he was
ill and procured medical certificates that were sent on to the Defendant. It is clear that he is entitled to recover sick leave
payments in respect to that period.
Furthermore it is apparent from the evidence that the Complainant was dismissed from his employment with effect from
4 December 2000. The evidence dictates, and overwhelmingly so, that the dismissal of the Complainant was unfair. There is
absolutely no evidence before the Court to establish the Defendant’s contention that the Complainant misappropriated money.
All I have is bare assertions made by Mr Healy unsupported by evidence. The Complainant, on the other hand, gave credible
evidence on the issue. From his evidence it appears that the Defendant’s procedures are so defective that it permits money to
go missing. It appears that there is no proper form of receipting and/or accounting adopted by the Defendant with respect to
the receipt of cash money. Therefore it is possible to conclude that Mr Healy’s suspicions may well have been erroneously
based. In any event the letter dated 30 November 2000 demonstrates procedural unfairness in that it pre-supposes that the
Complainant had failed to pay the money. It does not give the Complainant an opportunity to be heard on the issue. Mr
Healy’s acts were, in the circumstances, precipitous and unfair. The Complainant was clearly denied both procedural and
substantive fairness in not being afforded the opportunity of putting his position. I fear that Mr Healy may have used the issue
to deny the Complainant his contractual entitlements and benefits under the MCE Act. There can be no doubt that the
Complainant is entitled to his accrued benefits.
Had the Complainant not abandoned his unfair dismissal claim he may well have been able to recover in that regard.

Conclusions
34 Having determined that the Complainant is entitled to recover his contractual entitlements under the workplace agreement it
becomes obvious that his recovery by this action is limited to the period 25 September 2000 to termination. It may very well
be that the Complainant is entitled to recover with respect to entitlements accrued prior to 25 September 2000, however he
cannot do so by virtue of these proceedings. He would necessarily have to take action in the Industrial Relations Commission
and/or this Court under a different cause of action in order to recover.
35 In my view his entitlements under the workplace agreement with respect to this action are those that accrued between
25 September 2000 and 4 December 2000, being a total period of 10 weeks precisely.
Annual Leave
36 The Complainant is entitled to annual leave pursuant to the workplace agreement as accrued between 25 September and
4 December calculated as follows—
10 weeks @ 3.077 hours x $12.50 per hour = $384.63.
37 It is apparent from the workplace agreement that the rate is that based on the retainer set out within the agreement. The hourly
rate provided for by the retainer is $12.50 per hour. In my view any other calculation that may imports allowances such as the
management or any other allowance is inappropriate.
Sick Leave
38 The Complainant’s entitlement to sick leave accrued under the workplace agreement between 25 September 2000 and
4 December 2000.
39 Accordingly the Complainant’s entitlement is calculated as follows—
10 weeks @ 1.538 hours x $12.50 per hour = $192.25.
40 I am satisfied that the rate must be based on the retainer only and not any other allowances paid.
Notice
41 In view of the fact that the Complainant was dismissed without notice, he is entitled in accordance with the terms of the
workplace agreement to one week’s pay in lieu of notice calculated as follows—
$26.000 ÷ 52 weeks = $500.
Payment of Remuneration
42 I accept the Complainant’s evidence that he is entitled to his November 2000 monthly remuneration which has thus far not
been paid. In that regard he is entitled to his retainer ($1000), the management fee ($833), his kilometre allowance ($500) and
his telephone allowance ($41.65). They amount to $2374.65. A sum of $411 representing a payment advanced is to be
deducted from that figure (see exhibit 8). Accordingly the Complainant’s entitlement in this regard may be calculated as
follows—
Retainer
$1000.00
Management fee
833.00
Kilometrage
500.00
Telephone allowance
41.65
2374.65
Less payment advanced
411.00
$1963.65
Total of Entitlements Recoverable by the Complainant
43 Accordingly it follows that the Complainant is entitled to the amount of $3040.53 being the sum of all the entitlements referred
to above which is owed by the Defendant to the Complainant under the terms of the workplace agreement.
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Counterclaim
44 Finally the Defendant, through Mr Healy, contends that it is owed money by the Complainant. The fact that a counterclaim
was being made was never raised with the Complainant in any formal sense until Mr Healy gave his evidence. In any event Mr
Healy’s contention in his evidence that the Complainant owes the Defendant money amounted to a bare assertion unsupported
by the evidence. Given that the Complainant was not formally given notice of any counterclaim prior to the Defendant’s case
being heard, it is inappropriate that I deal with such a claim. If the Defendant has a claim in that regard there is nothing
stopping it from taking separate action in that regard.
G. CICCHINI,
Industrial Magistrate.

____________________
2003 WAIRC 07761
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATE’S COURT
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JILLIAN MICHELE VILLANOVA, CLAIMANT
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CORAM
MAGISTRATE G CICCHINI IM
DATE
WEDNESDAY, 19 FEBRUARY 2003
CLAIM NO
M 206 OF 2002
CITATION NO.
2003 WAIRC 07761
_________________________________________________________________________________________________________
Representation
Claimant
Mr P Mullally as agent
Respondent
Ms J Auerbach of counsel
_________________________________________________________________________________________________________
Reasons for Decision
Background
1
The Claimant was at all material times an employee of the Respondent. She was employed by the Respondent as a bar
attendant working for it at its tavern known as the 7 Mile Inn. The Claimant commenced working for the Respondent on
3 August 1998. Her employment ceased on 27 May 2002. The employment relationship for part of that period (3 August
1998 to 30 April 2001) was subject to the Hotel and Tavern Workers Award 1978 (the Award). The balance was subject to a
workplace agreement.
The Claim
2
The claim relates to the period 3 August 1998 to 27 May 2001 and is brought pursuant to the Award. The applicability of the
Award to the employment relationship during that period is not in issue. What is in issue is whether the relationship was one of
casual employment or, alternatively, part-time employment.
3
The Claimant contends that she was at all material times a part-time employee as defined in the Award. The Respondent, on
the other hand, contends that the Claimant was at all material times a casual employee as defined in the Award.
4
The Claimant alleges that she was not paid for annual leave not taken or for public holidays that occurred during the relevant
period. Accordingly, she seeks to recover $3,672.24 with respect to unpaid annual leave and $1,626.40 with respect to unpaid
public holidays, totalling $5,298.64.
5
The Respondent contends that the Claimant is not entitled to the amounts claimed because the evidence dictates that the nature
of the relationship was a casual one. In that regard the Respondent points to the fact that the Claimant worked varying hours
each week depending on the Respondent’s business needs and the Claimant’s availability for work. Further, it is submitted that
the Claimant was engaged as and paid as a casual. It was clear to her that her rate of pay included a loading to compensate for
entitlements foregone by the nature of her engagement. That was not only well known by the Claimant but was accepted by
her as exemplified by the fact that she did not seek payment of annual leave or holiday pay during the currency of her
employment.
6
The Respondent argues that if it is found that the Claimant was a part-time employee then any amount paid to the Claimant in
excess of the Award entitlement should be set-off against the Award entitlements.
The Facts
7
The factual issues in this matter are, in the main, not in contention.
8
The Respondent took over the business (7 Mile Inn) from Tony Villanova, a cousin of the Claimant’s father. Prior to the
Respondent’s acquisition of the business the Claimant had been working at the tavern as a bar attendant employed on a casual
basis.
9
When the Respondent took over, nothing changed in that regard.
10 Sometime relatively soon after the Respondent acquired the business, the Claimant was offered a choice of shifts in order to
entice her to remain working for the Respondent. That occurred in circumstances where she was threatening to leave her
employment in sympathy with a work colleague who had had her employment terminated.
11 In consequence of the offer put to her, the Claimant agreed to work for the Respondent each day shift, Monday through to
Saturday. Later she dropped Saturday work and worked only Mondays through to Fridays inclusive.
12 She worked throughout the material time within the Sports Bar of the establishment. Her work times were rostered by the
Respondent’s director, Ms Ellenson, taking into account the Claimant’s requirements. Although the rosters were set, there was
a fair degree of flexibility. Often the Claimant would swap shifts with other employees either on account of her own needs or
alternatively on account of the other employees’ needs. The Respondent was not averse to that arrangement. Indeed, that
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conduct was accepted so long as the employees, between them, ensured that the bar was adequately staffed. Accordingly, the
Claimant did not necessarily work in accordance with her roster, although in the main, she did.
If the Claimant wanted time off then, except in cases of sudden onset of illness, she would have to give the Respondent
substantial notice in advance. The Respondent would not object to the Claimant taking such leave provided that sufficient time
was given to organise a replacement. Any time taken off as agreed to or, alternatively, not worked on account of sickness was
not paid. The Claimant testified that the bar was usually closed on a public holiday with the exception of the early part of her
employment with the Respondent. When open on a public holiday she worked. When the bar was not open she did not work
and did not receive any payment. The Claimant said that she was not paid for 19 public holidays that occurred during the
material period of her employment.
The Claimant testified that she was engaged as a casual, paid as such and that she knew she was not entitled to paid leave. She
said that as far as she knew there were no part-time or full-time positions available within the hospitality industry. That is why
she proceeded on the basis that she did.
The documentary evidence before the Court together with the viva voce evidence given by the Claimant establishes that her
hours of work were reasonably regular. She usually started work at 10.00 am or 11.00 am and finished work at 5.00 pm or
6.00 pm. She generally had a half hour lunch break between 2.00 pm and 2.30 pm. Having said that, I acknowledge that there
was some variation to that regime.
A perusal of exhibit 10, being the summary of hours worked and payments made, illustrates that for the period the week
ending 10 August 1998 through to the week ending 30 April 2001, the Claimant worked less than 20 hours per week only on
8 occasions and in a number of instances, only marginally less. In the main she worked in the region of about 30 hours per
week.
It is obvious that this was the Claimants only job and that she expected to work in that job on an ongoing basis. Indeed, the
Respondent expected her to continue working on an ongoing basis.
In that regard Ms Ellenson confirmed that the Claimant did more work than anyone else and it took a fair bit of organising to
cover her each time she took leave. It was for that reason that she would normally receive at least two week’s notice of the
Claimant’s intention to take leave.
It is clear that the Claimant was the mainstay of the Respondent’s bar operations. She did more hours than other staff and the
Respondent relied upon her. The Claimant was considered to be reliable and could do the job without supervision. There was
an expectation on Ms Ellenson’s part that the Claimant would present herself for work each week in accordance with the
roster.

Determination
Casual or Part-time?
20 I am called upon to determine whether the Claimant was a part-time employee and, therefore, entitled to unpaid award
entitlements, albeit that she was engaged as a casual and paid as such.
21 Clause 11(1) of the Award defines “casual employees” as follows—
(1) A casual employee shall mean an employee engaged and paid as such and whose employment may be terminated by
either the employer or the employee giving not less than 1 hours notice or the payment or forfeiture, as the case
requires, of 1 hours pay.
22 “Part-time employees” are defined in Clause 12(1) of the Award. It provides—
(1) A part-time employee shall mean an employee who, subject to the provisions of clause 8.-Hours, regularly works no
less than twenty ordinary hours per fortnight nor less than three hours per work period.
23 There can be no doubt that, on the evidence, it has been clearly established that the Claimant regularly worked no less than
twenty hours per fortnight nor less than three hours per work shift. The evidence clearly establishes that she falls within the
definition of “Part-time employees” found in clause 12(1) of the Award. Can it, however, be said that she also falls within the
definition of “casual employees” as defined in clause 11(1) of the Award? In that regard the evidence clearly dictates that she
was engaged and paid as a casual, but was it the case that she could be terminated by the giving of 1 hour’s notice or the
payment or forfeiture of 1 hour’s pay? The evidentiary material before the Court does not specifically address that issue. What
it does do, however, is demonstrate the true nature of the relationship between the parties as is evidenced by the dealings
between them. Such is necessarily considered to determine whether the claimant falls within the Award definition of “casual
employees” (see Squirrell v Bibra Lakes Adventure World Pty Ltd 64 WAIG 1834 per Fielding C at page 1835). The fact
that the Claimant considered herself to be a casual and that she was paid as such is not determinative of the issue. As the Full
Bench of the Western Australian Industrial relations Commission said in Serco (Australia)Pty Ltd v John Joseph Moreno
76 WAIG 937 at 939 in respect of the definition of “casual employee”, that (the parties)—
“…cannot by the use of a label render the nature of a contractual relationship something different to what it is (see
Stewart v Port Noarlunga Hotel Ltd (op cit) per Haese DPP at pages 5-6).
Certain indicia may be indicative of the nature of the contract, but they are not determinative, taken alone. These may
include the classifying name given to a worker and initially accepted by the parties, the provisions of the relevant award,
the reasonable expectation that work would be available to him, the number of hours worked per week, whether his
employment was regular, whether the employee worked in accordance with a roster published in advance, whether there
was a reasonable mutual expectation of continuity of employment, whether the notice is required by an employee prior to
the employee being absent on leave, whether the employer reasonably expected that work would be available, whether the
employee had a consistent starting time and finishing time, and there may be other indicia”.
24 In this case it is indisputable that there was a reasonable and mutual expectation of continuity of employment. The fact is that
the Claimant was, it seems, the most senior and important member of the bar staff. She was a person upon whom the
Respondent relied quite heavily. When she took leave, substantial notice was required so that the Respondent could adequately
replace her. There is no way, in those circumstances, that one could conclude that the relationship was terminable on one
hour’s notice, payment or forfeiture as the case may be. That being the case, the Claimant does not fall within the definition of
“casual employees” as provided by the Award. She does, however, clearly fit within the definition of “part-time employees”.
As stated previously, the evidence supports such a finding. For the sake of completeness I mention that what His Honour said
in CPSU v State of Victoria (2000) FCA 14 has no application here. In that case his Honour was dealing with the common law
situation in the absence of award proscription as to the meaning of “casual” and “part-time employees.” In this case the Award
specifically proscribes meanings to those terms.
25 I find that the Claimant was a part-time employee as defined in clause 12(1) of the Award.
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Is the Claimant Entitled to the Award Benefits Claimed? - Set-Off
26 The Claimant was at all material times paid a casual rate of pay. That rate included a loading which took into account benefits
that would ordinarily be payable but which were not paid on account of the Claimant’s perceived status as a casual employee.
The fact that the Claimant was paid at the casual rate provided by the Award is reflected in the documentary evidence. An
example of that is to be found when exhibit 2 is cross-referenced with exhibit 5. The Award (exhibit 5) indicates that the rate
for a casual Bar Attendant Category 1 with effect from the first pay period commencing on or after 28 July 1998 was
$12.85 per hour. The Claimant was in fact paid that rate at that time. The applicable hourly rate for non-casual employees
falling under the same classification at that time was $10.38.
27 It is obvious, when the Award is read as a whole that on its proper construction the loading paid to casual employees must
necessarily take into account unspecified benefits foregone by virtue of the casual nature of the employment. In this case, the
Claimant was consistently paid, on a weekly basis, a much higher hourly rate of pay than she would have been if she were
correctly classified as a part-time employee. Having said that, I recognise that the payments received by the Claimant were not
specially paid for the purposes of annual leave or for public holiday pay. The payment in each instance was made for one
purpose only that being in consideration of the hours worked by the Claimant as a casual employee. The payment had no other
purpose.
28 Having said that, is the Claimant entitled to payment of annual leave and holidays as claimed? In my view the answer is yes. I
say that notwithstanding that the effect of that might be seen as double dipping given that she has already received regular
weekly payments which comprised a loading. Although seemingly harsh on the employer that approach is supported by the
authorities. In particular I have regard to what the Full Bench of the Western Australian Industrial Relations Commission had
to say in AFMEPKIU v Centurion Industries Ltd 77 WAIG 319. In that case, the employer paid a casual rate of pay to an
employee who was not a casual but rather a permanent employee. Such an amount was in excess of the prescribed amount
under the relevant award in that case. However, the respondent employer did not pay to its employee his specific award
entitlements for public holiday pay, annual leave and notice upon termination. To some extent it can be seen that the factual
circumstances in that case are not dissimilar to this. At first instance, the Learned Magistrate allowed the employer to say that
the payments made at a casual rate could be treated in satisfaction of specific award entitlements. On appeal, the Full Bench
held, however, that that could not be done because the payments were not made for the purpose of compliance with the
relevant award provision but rather as a wage payable to a casual employee. His Honour President Sharkey said at page 319—
Further, the contract of employment did not contemplate any liability for the proper award entitlements, and
payments made under it for other agreed purposes could not be retrospectively applied in satisfaction of liability
under the award (see Jose v Geraldton Resource Centre Inc (op cit) (FB)). Put another way, the employer cannot
now claim to have applied the monies paid to Mr Coci to satisfy award obligations when the monies were
specifically paid for other purposes. Further, the respondent could not be freed from or discharged from its liability
or from its obligation to pay amounts for annual leave , notice and public holidays by reason of a contract which it
entered into whereby it purported to undertake obligations other than its award obligations ( see Jose v Geraldton
Resource Centre Inc (op cit) (FB) and s.114 of the Industrial Relations Act 1979 (as amended) ).
29 Payments made for a particular purpose cannot logically ex post facto be attributed to another cause or purpose. Thus the
payment of a wage in excess of the Award does not relieve an employer from the obligation to make a further different
payment of a different kind under the Award (see Pacific Publications Pty Ltd v Cantlon (1983) 4 IR 415 and also Bradmill
Industries Ltd v Shadbolt (1984) AILR 416; cf. Ray v Rodano (1967) AR 471). In this case, however, the payment of loading
was impliedly made in contemplation of the payment of a “casual rate” of pay and no more. In my view, given the factual
circumstances of this case, the situation contemplated by His Honour Olney J in Silberschneider v MRSA Earthmoving Pty
Ltd 68 WAIG 1004 does not arise.
30 Accordingly, I find that the totality of the loading received by the Claimant cannot operate to set-off and thereby extinguish the
totality of the amounts claimed.
Result
31 The result is that there have been breaches of clauses 17 and 18 of the Award and that the Claimant is entitled to recoup her
entitlements thereunder. I accept the proper calculation of the Claimant’s entitlements is as reflected in the document entitled
“Calculations of Claim” submitted by the Claimant during the course of the hearing. The Respondent, with respect to the
accuracy of the same, took no issue. I accordingly adopt those calculations. The calculations are made on the basis that the
applicable hourly rate as at 30 April 2001 was $11.26 equating to a daily rate of $85.60. That is taken from the then applicable
fortnightly rate of $856.00. The Claimant’s entitlement to proportionate annual leave may be calculated as follows—
•
Total fortnights worked = 71.5
•
Total hours worked = 4212.5
•
Average hours per fortnight worked (4212.5 ÷ 71.5) = 58.92
•
Proportion of fortnightly hours (58.92 ÷ 76) = 0.78
•
Total period worked = 2.75 years
•
Annual leave days due (0.78 x 20 x 2.75) = 42.9
•
Amount payable (42.9 x $85.60) = $3672.24
32 With respect to public holidays the Claimant cannot recover with respect to those days worked, given that she was paid for the
same. When she worked those days she was paid penalty rates for having done so. On the Claimant’s own evidence (see
exhibit 10) no claim can lay for the following public holidays—
•
Queens Birthday 1999
•
Labour Day 2000
•
Anzac Day 2000
•
Anzac Day 2001
33 Further, a perusal of exhibit 2 demonstrates that the Claimant also worked and was paid penalty rates for the following
holidays—
•
Labour Day 1999
•
Anzac Day 1999
•
Foundation Day 1999
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Accordingly, there must be a deduction of 7 days from the total of 19 public holidays claimed. The total payable, therefore,
with respect to public holidays is 12 days at $85.60 totalling $1027.20. It follows that the amount recoverable by the Claimant
with respect to both heads of claim is $4699.44.
I will now hear from the parties as to the consequential orders to be made.
G. CICCHINI,
Industrial Magistrate.
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(Member)
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_________________________________________________________________________________________________________
Reasons for Decision
This is an appeal by Mr Clive Rogers, pursuant to section 50(e) of the Construction Industry Portable Paid Long Service Leave
Act 1985, against a decision of the Construction Industry Long Service Leave Payments Board to refuse to recognise Mr Rogers’
service with Australian Skills Training Pty Ltd for the purposes of service towards an entitlement to long service leave.
Mr Rogers, to a lesser extent, also questioned the amount of credits towards long service leave that the Construction Industry Long
Service Leave Payments Board gave him, on commencement of the scheme in 1987.
Employment At Commencement of Act
Mr Rogers has had a long career, principally in the construction industry, and during the relevant times was a licensed rigger. He
had already been in the industry a long time when the Construction Industry Portable Paid Long Service Leave Act 1985, came into
effect providing a
scheme of permitting employees in the construction industry to earn long service leave notwithstanding broken periods of
employment with different employers during the qualifying period. The transitional provisions enabled an employee to have the
continuous service with the employer by whom they were employed at the time when that Act commenced, credited for the
purposes of earning long service leave. In Mr Rogers’ case, he was employed with John Holland Constructions Pty Ltd and the
Construction Industry Long Service Leave Payments Board credited Mr Rogers with leave as required by the relevant Act. The
Construction Industry Long Service Leave Payments Board has on more than one occasion rechecked and re-verified the
entitlement and this Board of Reference is satisfied that Mr Rogers received his correct credit towards long service leave.
Employment with Australian Skills Training Pty Ltd
The principal area of Mr Rogers’ appeal centred on his employment with an employer known as Australian Skills Training Pty Ltd.
Mr Rogers had obviously done a lot of work in researching and preparing his case and produced a considerable amount of
documentation. Mr Rogers described his work with Australian Skills Training Pty Ltd and emphasised his work as being in the
nature of construction work. Mr Rogers referred us to provisions in other states and made reference to the Building Code of
Australia. He took us through the work he did at Australian Skills Training and compared it to his son’s experience as a builder in
the building and construction industry. His contention was that the employer, Australian Skills Training Pty Ltd is in the
construction industry and that the work he did with them was in the construction industry.
To be entitled to long service leave under this scheme, the general principle which has evolved is that the person must be employed
in the construction industry (or alternatively expressed, the employer must employ employees in the construction industry) and, that
the employer employing the person must itself also be in the construction industry. (Aust Amec decision 62 IR 412).
Notwithstanding the earnest efforts Mr Rogers went to, this Board of Reference is of the view that the employer Australian Skills
Training Pty Ltd is not in the construction industry.On consideration of all of the evidence put forward the Board has concluded
that Australian Skills Training Pty Ltd is a training organisation. Evidence from the Construction Industry Long Service Leave
Payments Board was that the employer considered itself in the training industry and that the Construction Industry Long Service
Leave Payments Board after careful consideration, believed the employer was not in the construction industry. Evidence from Mr
Rogers as to the work done by Australian Skills Training was that it trained people for the construction industry but did not itself
build or construct anything, other than for the purposes of training. That evidence from the Construction Industry Long Service
Leave Payments Board also went to the nature of the work on which Mr Rogers was employed, such as to claim that Mr Rogers
was employed as a general hand and not as a rigger, notwithstanding Mr Rogers’ qualification as a rigger. The Board would be
prepared to accept that the nature of Mr Rogers’ work with Australian Skills Training may have been work which would fall within
the definition of construction industry, but in the end this Board of Reference did not need to determine that issue as this Board of
Reference concluded that the employer was not in the construction industry. Therefore Mr Rogers’ period of service with that
employer would not attract credits towards long service leave under the Construction Industry Portable Paid Long Service Leave
Act 1985.
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Decision
The Board’s decision in this matter is that Mr Rogers is not entitled to credits towards long service leave for the period he was
employed by Australian Skills Training Pty Ltd as that employer was not, and should not have required to be, registered under the
scheme, as it is not in the construction industry.
J. SPURLING,
Chair.
J. SPURLING,
Registrar.
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Result
Application for adjournment granted.
Representation
Applicant
Mr G. McCorry (as agent) (in writing)
Respondent
Mr T. Dixon (of counsel) (in writing)
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Reasons for Decision
These four applications are, generally speaking, applications to revoke right of entry authorities pursuant to s.49J(5) of the
Industrial Relations Act 1979. Applications 1986 and 1987 of 2002 are listed for hearing and determination before the
Commission as presently constituted on 4, 5 and 10 March 2003. On 26 February 2003 the applicant’s representative requested
by letter that the hearing dates be vacated and the matters be adjourned pending determination of criminal charges relating to
Mr McDonald and Mr McCullough. Mr McDonald and Mr McCullough are the holders of the right of entry authorities the
subject of applications 1986 and 1987 of 2002.
The respondent union was prepared to agree to the vacation of hearing dates given it had sought the adjournment of
applications 42 and 63 of 2003 on the same grounds. However, the respondent union’s consent is subject to the proceedings
between the parties in applications 92 and 93 of 2003 been similarly adjourned; that the matters be listed for hearing to
determine applications by the respondent pursuant to s.27(1)(a)(ii) and (iv) of the Act; that Mr McCorry discover the Notices
to Produce referred to in his letter of 26 February 2003, or at least disclose the dates upon which they were served upon him or
his clients; and finally that all s.49J(5) matters currently on foot between the parties be otherwise adjourned.
Mr McCorry replied with further correspondence to Mr Dixon’s e-mail response. By that correspondence, the applicant agrees
that applications 92 and 93 of 2003 be similarly adjourned. The applicant objected to any application by the respondent for the
Commission to exercise its discretion under s.27(1)(a)(ii) and (iv). Mr McCorry further advised that the Notices to Produce
were served on 18 and 21 February 2003.
Given that the qualifications to the respondent union’s consent are not entirely met, the Commission decides the applications to
vacate the hearing dates and adjourn as follows. The issue of applications in the Commission against Mr McDonald proceeding
whilst criminal charges against him were pending were raised and dealt with during the proceedings in applications 42 and
63 of 2003. On that occasion, the Commission overruled the submission of the union that the applications against Mr
McDonald not proceed because of the criminal charges. On this occasion, however, the applicant itself states that it does not
believe it can properly present the evidence necessary to discharge the onus upon it in these remaining applications without
referring to matters which may possibly also relate to the subject of the criminal charges. That was not the case in applications
42 and 63 of 2003. Indeed, the applicant gave an express undertaking that in those matters evidence would be restricted to the
two days in January 2003 to which the applications relate.
I am satisfied that the hearing dates ought be vacated and the applications adjourned. The principle that civil proceedings
should be adjourned to await the outcome of related criminal proceedings is well established: Hammond v. The Commonwealth
(1982) 42 ALR 327; Paulownia Saw Milling Timber Supplies v. Jones (2001) 81 WAIG 2715. On this occasion, it appears that
the evidence to be brought is sufficiently related to the criminal proceedings. Therefore, the Minute of a Proposed Order now
issues which vacates the hearing dates and adjourns these applications sine die.
Presently, the Commission does not have any application before it from the respondent for the Commission to exercise its
discretion pursuant to s.27(1)(a) of the Act in relation to these applications. The issuing of this order will not prevent a party
from making such an application at any time, as s.27(1) itself provides. This decision embraces the only four such applications
before the Commission as presently constituted.
Mr Dixon’s reference to the respondent union remaining available to formally conciliate matters between the parties with the
assistance of the Commission is noted. That is a matter that may be raised if, and when, these applications or any of them are
sought to be listed for hearing and determination.
_________
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2003 WAIRC 07844
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SILENT VECTOR PTY LTD T/A SIZER BUILDERS, APPLICANT
v.
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
TUESDAY, 4 MARCH 2003
FILE NO/S.
APPLICATIONS 1986 AND 1987 OF 2002; 92 AND 93 OF 2003
CITATION NO.
2003 WAIRC 07844
_________________________________________________________________________________________________________
Result
Application for an adjournment granted.
Representation
Applicant
Mr G. McCorry (as agent) (in writing)
Respondent
Mr T. Dixon (of counsel) (in writing)
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr G. McCorry (as agent) (by way of written submissions) on behalf of the applicant and Mr T. Dixon (of
counsel) (by way of written submissions) on behalf of the respondent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
(1)
THAT the hearing dates of 4, 5 and 10 March 2003 in these matters be hereby vacated;
(2)
THAT applications 1986 and 1987 of 2002 and 92 and 93 of 2003 be adjourned sine die.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________
2003 WAIRC 07705
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SILENT VECTOR PTY LTD T/A SIZER BUILDERS, APPLICANT
v.
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
FRIDAY, 7 FEBRUARY 2003
FILE NO/S.
APPLICATION 42 AND 63 OF 2003
CITATION NO.
2003 WAIRC 07705
_________________________________________________________________________________________________________
Result
Application for an adjournment dismissed.
Representation
Applicant
Mr G. McCorry (as agent)
Respondent
Mr T. Dixon (of counsel) and Mr T. Kucera (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
(Extemporaneous)
The test for an adjournment is where the refusal of an adjournment would result in a serious injustice to one party an
adjournment should be granted unless in turn this would mean a serious injustice to the other party: Myers v. Myers [1969]
WAR 19 at 21.
In considering the circumstances that the union puts forward in relation to Mr McDonald and the criminal charge that he faces,
I am satisfied that the evidence to be brought in these two applications will be restricted only to two specific days in January
2003. I am not satisfied therefore that there can be any overlap between the evidence to be given regarding those two days and
the criminal charge that relates to the same site in July 2002. I therefore do not see that the present circumstances fall within
the circumstances described in Hamilton v. Oades (1989) 166 CLR 486 at 502-3 that is a public examination on oath or
affirmation of a person charged with an indictable offence on matters with which the charge is concerned.
In relation to the issue of right to silence, I do accept that there may be a real and appreciable danger of prosecution not of an
imaginary or insubstantial character, which may justify Mr McDonald exercising the right to silence (Paulownia Saw Milling
Timber Supplies v. Jones (2001) 81 WAIG 2715) but I do not consider that can be assessed without knowing what the evidence
is which is to be given. I do not believe that a proper assessment of that can be made before the case has been presented. I
therefore do not presently see that there can be any serious injustice to Mr McDonald.
So far as the granting of the adjournment is concerned, I am not certain that the applicant would suffer a serious injustice if its
concern is Mr McDonald “running amuck”. I think that is the term used by Mr McCorry. That apparently will not happen
because of Mr McDonald’s bail conditions.
Correspondingly there is a public interest in applicants having their applications dealt with and it is a grave matter to interfere
in the entitlement of an applicant to have his application dealt with in the ordinary course of the procedure and business of the
Commission (State of Western Australia v. Bond Corporation Holdings Ltd (1992) 114 ALR 275 at 296).
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On balance therefore, I am not satisfied that the refusal of the adjournment would result in a serious injustice to one party and
therefore I refuse the adjournment.
7
It necessarily follows however, that the union is able to renew its request if it sees it necessary to do so as the evidence unfolds.
It also follows that I accept the undertaking from Mr McCorry that the evidence to be given before me is to be restricted to
8
paragraphS (3)(a), (4) and (5) of application 42 of 2003, and (3)(a) and (4) of application 63 of 2003. I also give notice that it
would be my intention to restrict the cross-examination of any witness called by the union to the evidence-in-chief of the
witnesses for the applicant which will necessarily be restricted as Mr McCorry has undertaken. That has the effect of
restricting the ability that otherwise would have existed for the applicant in these proceedings to cross-examine on any relevant
matter even if it had not been the subject of the evidence-in-chief of its own witnesses.
9
I also make this observation. It is prompted by Mr McCorry’s description of the possible prejudice to the applicant by Mr
McDonald “running amuck”. I would like to place on the record that if there was any initiative taken by either party today to
have Mr McDonald undertake to notify the Registrar of the Commission prior to attending the site, informing him of the time
and purpose of the visit such that it would then enable the Registrar to observe on the part of the Commission that visit, if that
would sufficiently reassure the applicant and be consistent with the bail conditions that Mr McDonald is apparently to observe
in any event, if that would at least allow these proceedings to be adjourned by consent. I would welcome that initiative and I
would assist where possible to assist the parties to implement it. It is nevertheless an initiative that I cannot take. It is a matter
that remains principally within the province of the parties.
10 The final matter is that to the extent that it was suggested that I order that the court be closed and that evidence be received in
camera, I see no warrant on this occasion to take that step. So far as I am concerned no such order will issue and any
proceedings that now follow will continue in the public arena, which I think is the proper forum for these proceedings.
6

_________
2003 WAIRC 07796
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SILENT VECTOR PTY LTD T/A SIZER BUILDERS, APPLICANT
v.
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
TUESDAY, 25 FEBRUARY 2003
FILE NO/S.
APPLICATIONS 42 AND 63 OF 2003
CITATION NO.
2003 WAIRC 07796
_________________________________________________________________________________________________________
Result
Applications dismissed.
Representation
Applicant
Mr G. McCorry (as agent)
Respondent
Mr T. Dixon and Mr T. Kucera (both of counsel)
_________________________________________________________________________________________________________
1
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3

4

Reasons for Decision
These are two applications pursuant to s.49(J)(5) of the Industrial Relations Act 1979 to revoke the right of entry authority
issued to Joseph McDonald. They are brought by one applicant who is the principal contractor on a building site at 12 Bellevue
Terrace in Perth (“the site”). The two applications refer to events at the site on 13 and 18 January 2003 respectively. The
applications were joined and heard together.
The applications
In summary, application 42 of 2003 alleges—
“On Monday, 13 January 2003 Mr McDonald—
(1)
entered the site in purported exercise of a right of entry under section 49H of the Act;
(2)
told the applicant’s Project Manager that he was going to have a meeting with the persons working on the site
about an EBA;
(3)
conducted a meeting in the park opposite the site with the subcontractors’ workforce during working hours,
thus preventing or hindering work from being carried on by the subcontractors’ workforce during such time;
(4)
procured the subcontractors’ workforce to cease performing the work they were contracted to perform and to
leave the site for 48 hours;
(5)
at the conclusion of the meeting told the applicant’s Project Manager that “I’ve sent them home for 48 hours
because of the EBA” and that “they’re going home for 48 hours because of the scabby builder that Sizer is”
and that the subcontractors’ workforce had voted to cease work for two days;
(6)
failed to comply with the respondent’s rules in relation to any unresolved dispute the respondent had with the
applicant or other person on the site.”
The application states that by reason of the alleged conduct the applicant suffered loss and damage in that scheduled work
could not be completed during the period the subcontractors’ workforce ceased work and the applicant incurred the cost of
inter alia, hiring the tower crane, the material hoist and the scaffolding for longer than would have been necessary if the
cessation of work had not occurred and became exposed to the risk of liquidated damages for delay in completing the project.
In application 63 of 2003 the applicant claims that on Saturday, 18 January 2003 Mr McDonald—
“(1)
entered that portion of the site constituting premises under the control of the applicant in purposed exercise of a
right of entry under Division 2G of the Act;
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procured the employees of Tom’s Crane and Plant Hire Pty Ltd to refuse to perform the work of dismantling the
crane and for them to leave the 12BT site, thereby intentionally and unduly hindering Tom’s Crane and Plant
Hire Pty Ltd, the employees thereof and the applicant during their working time;
(3)
informed the principal of Tom’s Crane and Plant Hire Pty Ltd, Mr Tom Martinazzo, that the reasons for doing
so were that the respondent’s permission had not been sought for the work to be performed at that time and
because of safety;
(4)
acted improperly in failing to comply with the respondent’s rules in relation to any unresolved dispute the
respondent had with the applicant or other person on the site;
(5)
acted improperly in failing to comply with the terms of the respondent’s agreement with Tom’s Crane and Plant
Hire Pty Ltd in respect of unresolved disputes.”
The applicant alleges that by reason of Mr McDonald’s alleged conduct the applicant suffered loss and damage, in that
scheduled work could not be completed during the period the employees of Tom’s Crane and Plant Hire Pty Ltd failed to work,
and became exposed to the risk of liquidated damages for delay in completing the project.
The evidence
The applicant called evidence from Mr Deen, General Manager of the applicant; Mr Mulligan, project manager of the
applicant; Mr Phillips, a site superintendent of the applicant; Mr Collie, a Director and General Manager of Centre Ceilings;
Mr Spindler, general manager of Com-Al Windows; Mr Helens, supervisor, Marble and Cement; Mr Tom Martinazzo, a
principal of Tom’s Crane and Plant Hire Pty Ltd; Craig Stevens, proprietor of CW Stevens; Mr Zannino, a rigger working for
Tom’s Cranes and Plant Hire Pty Ltd; Mr Gatorna, a partner in Dynasty Stone Pty Ltd; and from Mr McDonald himself,
Assistant Secretary of the CFMEU.
The applicant also summonsed and called as witnesses Mr Byerley, a truck driver, and Mr Mulry, a rigger, but they failed to
appear when called. Their non-attendance is the subject of an investigation by the Registrar.
The respondent called evidence from Mr Cavanagh, Occupational Health and Safety advisor for the union.
It is convenient to deal with the evidence as it related to each of the two days referred to in the applications.
13 January 2003
The evidence of Mr Mulligan was that at approximately 2:00pm Mr McDonald attend the site. Mr McDonald told him that he
was there to call a meeting regarding the EBA. Mr Mulligan stated that he asked if it could be after 3:30pm and Mr McDonald
stated that he wished to call it now. Mr McDonald then left his office. Some 5 or 10 minutes later he noticed Mr McDonald in
the street talking to one of the dogmen. Mr Mulligan clarified this by saying that it was in the loading zone in front of the site
which was an area the applicant had rented from the City of Perth to load and unload materials during construction.
Approximately 15 minutes later he asked Mr McDonald “what he had done” and he stated that Mr McDonald said he had
“called a 48 hour” although Mr Mulligan stated that he did not recall Mr McDonald’s exact words. Mr Mulligan subsequently
approached Mr McDonald and asked for a specific reason why the men were going home. Mr Mulligan’s evidence was that
Mr McDonald’s answer in general terms was that he was “tired of shonky builders, shabby builders” who were not paying the
men enough and that he wanted his members to get the same type of site allowance that was being paid “down the road”. He
stated Mr McDonald stated that it was the members who voted to go home - “they want more money”.
Mr Mulligan’s evidence was that generally all trades other than the scaffolders left the site. Mr McDonald had discussed with
the dogman that there needed some tidying up to be done before the site could safely be closed and the dogman and the crane
driver continued to work for another half hour or so. When Mr Mulligan was asked to recall in particular who stayed on site, he
stated the scaffolders stayed on site, as did the crane driver. The majority of trades went home but the plumber and electrician
did not seem to disappear as quickly. Mr Mulligan noted that it was a Friday afternoon and employees do knock off early,
although he then recalled that in fact it was a Monday “so they might have been on strike”. Mr Mulligan then gave evidence
about the consequence to the programme of the employees leaving site.
When cross-examined Mr Mulligan acknowledged that he had been approached a number of times by various officials,
including Mr McDonald, with a request to fix various problems on the site and agreed that from the point of view of the union
safety was an ongoing theme in the issues raised. He denied that he had been presented in the past with a number of site safety
audit documents prepared by the union which contained issues he had been asked to rectify, although he recalled conversations
with Mr Cavanagh in relation to site safety matters and recalled one occasion when Mr Cavanagh faxed documentation to him.
Mr Mulligan stated that when Mr McDonald first approached him Mr McDonald said he wanted to talk about the EBA and site
allowances. Mr Mulligan maintained that Mr McDonald used the words “shonky” and “shabby”, “site allowance” and “John
Holland”. He did not recall Mr McDonald putting to him that the issue was the state of the job, or safety, or working in 40°
heat.
In re-examination, Mr Mulligan stated that he recalled generally the words Mr McDonald used and prior to giving evidence in
the Commission had re-read a statement he had made that afternoon.
The applicant called evidence from Mr Collie. He gave evidence that Centre Ceilings was doing work on site on 13 January
2003 and had work scheduled for 14 and 15 January 2003. Work was not done on those days. In cross-examination, Mr Collie
was asked to describe the site in terms of general safety. Mr Collie stated that he visited the site about once per week and he
described the site as a messy site, with a lot of materials on site and a lot of trades working over the top of each other. He
described the site as “a bit pushy” in that it had to be kept up to programme so there was a rush on which would “always” give
rise to certain issues such as safety. He maintained that the kinds of safety issues which occur, normal safety on a job, arise
when there are just too many people working in one area, when accidents can happen. He stated the safety issues on the
applicant’s site were different from other sites. Mr Collie stated he had been in the industry for 30 years. He stated that his
company did not have a good relationship with the applicant.
The applicant next called evidence from Mr Spindler and Mr Helens. Their evidence was that their respective businesses had
work scheduled on the site for 14 and 15 January 2003 which was not done.
The respondent then called evidence from Mr Stevens. He confirmed that his employees were scheduled to work on 14 and
15 January 2003 and work was not done on those days. He did not know why, because he was not on-site. In crossexamination he stated his employees had told him that it was a safety issue, although they were not “100% sure”. His evidence
was that he would visit the site approximately three times per week and he stated in certain areas “it needs a little bit of help”.
In terms of safety, compared to other sites, there were areas that needed attention. He had received letters to get the job done
on time, and although he did not bring safety into it, he stated “you’re always pushed pretty hard …” in general.
The applicant next called evidence from Mr Gatorna. His firm had work scheduled to be done on site on 14 and 15 January
2003 but work was not done on site on those days. His evidence was that he was told by his employees that there was a dispute
over safety on scaffolding.
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The applicant then called evidence from Mr McDonald. He is the assistant secretary of The Construction, Forestry, Mining &
Energy Union of Workers (CFMEU). He has been an official of the union for 17 years. Mr McDonald’s evidence was that he
went to the site on 13 January 2003 after having received a telephone call from a union member. He went to the office and
spoke to Mr Mulligan. He told Mr Mulligan he was going to speak to some of the employees, that on the way to his office he
had been approached by several employees, that he had had a phone call and a complaint and was going to have a walk around
the job. The complaint was that “the job was an absolute disgrace, the union better get on there before someone gets killed…
the job was a mess, there was problems with the scaffolding and there was problems with a wide range of issues”. He stated
that he had listened to the employees but did not wish to state what he had told the employees because he had a belief that if he
repeated “who said what to me, they’ll be sacked tomorrow”. He stated he was requested to call a meeting and he did, the
meeting taking place across the road under a tree in Kings Park.
Mr McDonald’s evidence is that there were discussions in the meeting regarding edge protection, about people working under
lifts and the crane, and some problems with the hoist. Mr McDonald stated that just about every aspect of the building site was
raised as a problem and he listened to those complaints. Mr McDonald stated that he tried to get some kind of a joint position
and a motion that the employees “go” for 48 hours was moved and seconded and the vote was taken. He did ask some to wait
back because of the narrowness of the road, there was rubbish “all over the road” and he requested that the crane crew, as a
matter of safety, stay back and clear the road.
He stated that Mr Mulligan approached him and he told Mr Mulligan that there had been a union meeting, there was a wide
range of safety problems and he went through them. He raised issues to do with scaffolding and edge protection, problem with
employees being “forced” to work under the crane and under the load of the crane. He stated Mr Mulligan walked away. He
stated that Mr Mulligan returned and asked him whether the stoppage was regarding an EBA and Mr McDonald stated he
replied “no”.
Mr McDonald was cross-examined on his evidence. He stated he is responsible for delegating work to the organisers and for
investigating breaches on-site. Most of his work is done on-the-job as opposed to in the office. Most of the remaining questions
were leading questions to which Mr McDonald answered “yes” and although leading questions are allowed in
cross-examination, the answers tended to carry less weight. He confirmed that he had received a telephone call from a member
the night before 13 January 2003 who said he had been working in temperatures above 37½° and who also raised a number of
other safety issues with him. He told Mr Mulligan he was going to inspect the site and did so. He identified a number of safety
issues. He spoke to other union members who complained about “pressure” from the applicant to finish the job on time. Mr
McDonald confirmed that he had instructed Mr Cavanagh to perform site safety audits on two occasions prior to 13 January
2003 and after the meeting on that day he instructed Mr Cavanagh to return to the site.
18 January 2003
Mr Phillips’ evidence was that on 18 January 2003 he arrived at the site at approximately 6:40am. The contractors from Tom’s
Cranes had arrived. He saw Mr McDonald present on the footpath outside speaking to the crane contractor’s people and
Mr Tom Martinazzo together. He remembers hearing words from Mr McDonald like: “The crane’s not coming down today.
You need to go home”. He overheard a conversation between Mr Martinazzo and Mr McDonald. He does not remember
exactly when the conversations occurred but it was within the first hour, about 7:30am.
In cross-examination, he stated that he heard Mr McDonald talking to some people on the road, for probably about 30 minutes.
He overheard certain parts of it, perhaps 50%. He was not aware whether other union organisers were present. He overheard an
irate conversation between Mr Martinazzo and one of Tom’s Cranes’ employees, Mr Mulry. Mr McDonald and other union
organisers were aside from that conversation but could hear it. He described it as being “two people but with another 10 stood
behind”. He stated that it was possible that the employee walked off, got into the truck and took the equipment away after that
conversation, after being instructed to do so. In re-examination, Mr Phillips stated that the instruction was from Mr McDonald.
The applicant then called Mr Tom Martinazzo. He stated that he attended the site at about 7:00am or thereabouts. Mr
McDonald was there, and also Jim Murphy. He tried to speak with Mr McDonald but it was like talking to “a brick wall”. He
says Mr McDonald stated “Send your fellows home, no work today, no arguing”. He says he heard Mr McDonald state to the
employees to go home. At this stage, the employees had already had a preliminary discussion but Mr Martinazzo had not been
involved in that. In response to the question of whether Mr McDonald had said anything about the site, Mr Martinazzo replied
that there were two or three workers on site, that there were employees on site but that he did not know if that was an issue of
safety. He understood that safety was “the argument”. Mr Martinazzo stated that he was told no vote had taken place.
After some further questioning, Mr Martinazzo was asked whether he was actually told anything by his employees. He stated
they were not prepared to carry on working. A reference was made to an example in South Perth, which remains unexplained.
In cross-examination, Mr Martinazzo acknowledged that Mr Murphy and Mr McDonald might have said that the site was not
safe, it was still in production and it was not safe with workers working under the crane. He stated that he did not have an
argument with Mr Mulry on that day but that it could be called “a discussion”.
The applicant next called Mr Zannino. Mr Zannino’s evidence is that he attended the site on 18 January 2003 between 7:10am
and 7:20am. Mr McDonald was there but he did not speak with Mr McDonald. His evidence was that the tower crane was not
removed from the site because it was unsafe to do so because people were working underneath and it was unsafe to start to
strip the crane down when people were working underneath. They were working just about everywhere.
Mr Zannino stated that he was waiting on the street on the footpath. He stated that “all the rest of the boys” decided the job was
unsafe and they all went home. He was unable to remember exactly when the employees left, it may have been around 8:00pm
or 8:30pm. His evidence is that “we had a bit of a meeting”, Mr McDonald was not at that meeting. In cross-examination, Mr
Zannino confirmed that the issue was one of safety, including that there was no spotter to clear traffic and there were still
people working on-site under the crane, and if that had happened on another site he would not have commenced pulling down
a tower crane.
Mr McDonald’s evidence of 18 January 2003 is that he never set foot on the site. He was on the footpath however. He was
there because he had received a phone call the night before regarding pulling down the tower crane yet everybody had been
instructed to go to work and to continue to work. He and Mr Murphy sat at an adjacent construction site to see if the crane was
going to be pulled down. This was at approximately 6:30am. The Tom’s Cranes employees arrived after 7:00am. His evidence
was that Mr Murphy approached the employees but that he, Mr McDonald, probably said nothing more than “Good morning”
or “Hello”.
Mr McDonald stated that he did not tell the employees to go home. As to any conversation with Mr Martinazzo, it was limited
to perhaps “Good morning”. Mr McDonald said he spoke to only one employee, Mr Mulry. He told Mr Mulry to “calm down
and take it easy” because he was involved in a “screaming match” with Mr Martinazzo.
Mr McDonald was cross-examined on his evidence. Mr McDonald stated that in his experience people working on a site whilst
the tower crane is being dismantled is a major safety issue. He agreed with the suggestion that he was there merely to oversee
and make sure that the crane had been dismantled safely.
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I also have had account for the evidence which was not directed particularly at the events of 13 and 18 January 2003. In this
regard, I refer to the evidence of Mr Deen and also Mr Cavanagh.
Mr Deen gave evidence of the scheduled completion date and the contractual consequences of not meeting the date. In crossexamination he denied the applicant had made a concerted effort to keep the union off the site and stated that “certain
organisers are always welcome”. He confirmed the applicant had been approached by the respondent for a site allowance, had
made an application to vary the Building Trades (Construction) Award, and had made a number of applications to revoke right
of entry permits of union officials. Mr Deen had made an application to the Commission alleging the respondent had breached
its registered rules and had provided statements to the police in relation to Mr McDonald’s conduct. He had not been on the
site on the 2 days to which these applications relate.
Mr Cavanagh gave evidence that he had worked in commercial construction for 13 years. On the occasions he inspected the
site he did so with Mr Mulligan and he identified hazards which he reported to Mr Mulligan immediately. These had not been
acted upon. He tendered copies of written safety audits. He confirmed that on 13 January 2003 Mr McDonald had asked him to
return to the site. He stated that although there had been some improvement over time, the site was a poorly run, poorly safemanaged site. Mr Cavanagh was cross-examined regarding his qualifications, his rights to enter the site and his knowledge of
the occupational health and safety legislation.
When cross-examined about Mr McDonald’s telephone call on 13 January 2003 he recalled Mr McDonald speaking to him
about the crane but not about scaffolding or the materials hoist or working in temperatures above 37½°.
Submissions
The union submitted that the nature of these proceedings is such that the balance of probabilities should be based upon the
principle derived from the judgement of Dixon J in Briginshaw v. Briginshaw (1938) 60 CLR 336 at 362 that—
“Reasonable satisfaction is not a state of mind that is attained or established independently of the nature and consequence
of the fact or facts to be proved. The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a
given description, or the gravity of the consequences flowing from a particular finding are considerations which must
affect the answer to the question whether the issue has been proved to the reasonable satisfaction of the tribunal. In such
matters, “reasonable satisfaction” should not be produced by inexact proofs, indefinite testimony or indirect inferences.”
For the union, Mr Dixon stressed the issues of safety and pressure on this particular site. It was submitted that Mr McDonald
was on site on 13 January 2003 and at one stage exercising powers but did not act improperly in the exercise of those powers.
Rather, Mr McDonald was policing an award, a function recognised by the Federal Court of Australia in Meneling Station Pty
Ltd v. The Australasian Meat Industry Employees’ Union (1987) 77 ALR 57. He stated that the Commission could conclude
that the safety on this site was the worst that had been seen. The only evidence regarding site allowances being an issue was
part of Mr Mulligan’s evidence and no other witness referred to it. On the other hand there was evidence of people working
under cranes, and problems with scaffolding and edge protection. These are legitimate safety issues and Mr McDonald
attended the site in response to a request to do so. He inspected the site, held a meeting off-site and as a result labour was
withdrawn for 48 hours. It is to be noted that, far from acting improperly, Mr McDonald encouraged some employees to stay
behind to clear the site safely.
On 18 January 2003 Mr McDonald was merely in the vicinity. Nevertheless, there is evidence that people were working on site
and under the crane and the evidence is that this was a concern for the workforce. Therefore there was a legitimate safety
concern and this is shown by the fact that there was evidence that the crane was subsequently dismantled on a non-working
day. The union stressed that no employees who were at the meeting of 18 January 2003 indicated that they had been directed to
go home by Mr McDonald. As to 18 January 2003 there was no evidence of an intention on the part of Mr McDonald to hinder
the employees on-site or the employer.
The union also made reference to international law and that Australia is signatory to treaties including international labour
organisation covenants which recognise rights to organise and to strike. Reference was made to the decision of the High Court
in Victoria v. The Commonwealth (1996) 187 CLR 416.
On behalf of the applicant, Mr McCorry stated that as the roadway was leased to the applicant it became part of the premises
and therefore in the applicant’s view Mr McDonald entered the premises when he was on the roadway on both 13 and
18 January 2003. Further, he entered the premises pursuant to the powers in s.49G and s.49H because do otherwise would be to
trespass on those sites.
Mr McCorry submitted that the limits of “proper” behaviour can be ascertained from the scope of the licence to enter the
premises conferred by s.49H and s.49I. The licence is to hold discussions with employees or to investigate suspected breaches
of legislation or employment instruments, to require production of relevant documents, to inspect any work material and
machinery that were relevant. It does not, in the submission of Mr McCorry, mean to go on a fishing expedition to conduct
safety audits.
Even if there was an inference that the employees had decided they were going to go home over safety issues, Mr McDonald
was obliged under the rules of the union to refer the matter to the Commission. If these matters had not been resolved by
discussion between the parties that is what needed to be done. As Mr McDonald took part in the meeting, indeed in the
applicant’s view he instigated the meeting, he is to be seen as having procured the industrial action. Further, there are dispute
settlement procedures in the certified agreements for at least three of the employers involved. The applicant stated that the
Commission can be satisfied even on the Briginshaw standard that Mr McDonald did what the applicant says he did and the
Commission should find that he acted in an improper manner on 13 January 2003.
Further, the respondent said the evidence is irrefutable that on 18 January 2003 Mr McDonald directed that the crane was not
coming down and that in doing so he intentionally and unduly hindered an employer. Even if there are genuine safety issues,
there were appropriate measures that Mr McDonald could have taken to resolve them and he chose not to do so.
Findings
It states the obvious to say that the applicant bears the onus of proving the allegations it has made. It will need to do so on the
balance of probabilities.
It has been held in this Commission that where there is some penalty provision the Commission should as a matter of prudence
act with much care and caution. The standard required is for an applicant to prove its case on the balance of probabilities to the
degree of satisfaction prescribed in Briginshaw (Transport Workers’ Union of Australia, Industrial Union of Workers v. Holm
Pty Ltd (2000) 80 WAIG 4600 at [110], [111]).
I shall subsequently turn to examine the legislation. It is sufficient to note at this stage that the power given to the Commission
in s.49J(5) is to revoke a right of entry permit. While that does not impose a penalty, to revoke the right of entry permit of a
person whose principal duties involve visiting sites is sufficiently similar to the imposition of a penalty that I conclude the
union’s submission is correct. It represents a standard which is appropriate for the gravity of the facts to be proven. Indeed, as
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Gregor C observed in David Moylan v. Chairman of Commissioners, City of Perth Council (2001) WAIG 2925 the statement
of principle in Briginshaw has been applied where findings may be made which may “put a career in jeopardy”. I also note in
reaching this conclusion that it is a serious matter to find that a person has intentionally and unduly hindered an employer or
employees during their working time.
In making findings as follows, I take into account those minor matters which are agreed as facts between the parties.
I find that Mr McDonald is an authorised representative of the CFMEU for the purposes of Part II Division 2G of the Act. He
is the Assistant Secretary of the union. I also find that Rule 34.1 of the respondent’s rules currently provides—
“All industrial disputes in which the union or any of its members may be concerned shall unless settled by mutual
consent, be referred for settlement to any industrial relations tribunal, court or body of competent jurisdiction.”
I find as follows in relation to 13 January 2003. I find that at approximately 2:00pm Mr McDonald attended the site. I accept
Mr McDonald’s evidence that he did so after receiving a telephone call and had received some complaints regarding the state
of the job. I also find that it is likely that when he spoke to Mr Mulligan, Mr McDonald mentioned safety issues as well as
enterprise bargaining agreements. I also find and accept that Mr McDonald spoke to various employees on-site and that they
raised safety issues. I do so for the following reasons.
I have been impressed by the evidence of the witnesses, called by the applicant itself, who either in examination-in-chief or in
cross-examination gave evidence that there were safety issues on-site. In particular, Mr Collie’s 30 years’ experience, as well
as the evidence of Mr Stevens, supported by the evidence of Mr Cavanagh, was compelling. I find as a result of the evidence
the site is, or was at the time the evidence was given, messy, pushy, with trades working over the top of each other and that
certain areas of the site needed attention from a safety point of view. I also find that in this regard, the site was able to be seen
as different from other sites.
This evidence is entirely consistent with Mr McDonald’s and Mr Cavanagh’s evidence and, in my view, it adds credibility to
Mr McDonald’s evidence that he went to the site because of complaints regarding the state of the job. Further, that finding is
consistent with Mr Mulligan’s own evidence that safety had been an ongoing theme from the union’s point of view.
I also find that in response to the telephone call he had received and what else was said to him on-site, that a meeting was held
off-site. Mr McDonald attended and chaired that meeting. I find that a motion was moved, seconded and passed for a 48 hour
stoppage of work. I accept the evidence of Mr Collie and Mr Stevens, Mr Gatorna and also that of Mr Cavanagh, and conclude
that it is more likely than not that the primary reason for the stoppage related to safety issues on the site. I also find that Mr
McDonald asked the crane crew to remain behind in order to ensure that the site shut down safely.
I have paid particular attention to Mr Mulligan’s recollection of Mr McDonald’s words to him. In reaching a conclusion I have
taken into account that Mr Mulligan concedes that he does not recall Mr McDonald’s exact words. Mr Mulligan denies
receiving site safety audits, other than perhaps one faxed by Mr Cavanagh, yet Mr Cavanagh’s evidence is that three site safety
audits were performed by the CFMEU and sent to the applicant. Copies were tendered in evidence in these proceedings. I
therefore prefer the evidence of Mr Cavanagh on the point and therefore have reservations accepting all of Mr Mulligan’s
evidence. Mr Mulligan’s own recollection required refreshing by reading a statement prior to giving evidence. He also at one
stage stated that it was a Friday afternoon and “they often do knock off early” but when he remembered that it was a Monday,
he stated “so they might have been on strike”. Whilst these points are not raised to be critical at all of Mr Mulligan, and he was
not alone in confusing the days of the week, they are reasons why, in the context of the broader evidence before me, I have not
been convinced that Mr McDonald did not raise safety issues with Mr Mulligan. I find it more likely that he did.
Mr McDonald may well have also referred to “shonky” or “shabby” builders who do not pay enough. Regard is to be had to
the context in which those words were used. In that regard, it is apparent from the cross-examination of Mr Deen and from my
knowledge of other proceedings (they being the complaints lodged against Mr McDonald which have given rise to a criminal
charge, and to four other applications by the applicant to revoke Mr McDonald’s right of entry authority which are pending
before me) that broader relations between the union (including Mr McDonald) and the applicant are very poor. Mr McDonald’s
use of those words may reflect that poor relationship. However, the use of disparaging or insulting language is unprofessional
and may, in some circumstances, give rise to a finding of acting in an improper manner in the exercise of a power conferred by
Division 2G.
Significantly, however in the light of the substantial evidence of safety issues on the site, and the reasons given for the
stoppage by Mr Gatorna and Mr Stevens in particular, those words used by Mr McDonald cannot change the reason for the
visit from that which the evidence shows it to be.
In relation to 18 January 2003 I find as follows. I accept Mr McDonald’s evidence that he received a telephone call the night
before and went to an adjacent building site first. I find that he did not enter the site proper, but rather remained on the footpath
outside the site. In this finding, the evidence of Mr McDonald and Mr Phillips coincide.
I have not found it straightforward to estimate the timing of the events that followed. Mr Phillips’ evidence was that he arrived
at the site at approximately 6:40am and the contractors from Tom’s Cranes had arrived. Mr Zannino’s evidence was that he
attended the site between 7:10am and 7:20am and Mr Martinazzo stated that when he attended the site at 7:00am or
thereabouts the employees had already been there for perhaps between 10 and 20 minutes. The significance is that I am
satisfied from the evidence of Mr Phillips, and of Mr Martinazzo, that Mr McDonald stated words to the effect that the crane is
not coming down today and you need to go home. However, I have no hesitation in accepting the evidence of Mr Zannino that
“we had a bit of a meeting” which did not involve Mr McDonald and he and the workforce left site because it was seen as
being unsafe. Mr Zannino’s evidence, too, is quite consistent with the concession from Mr Martinazzo, albeit given
grudgingly, that “safety” might have been said by Mr McDonald or the other union officials.
Accordingly, the evidence is not that Mr McDonald “procured” the employees to leave site as alleged. In this regard, I have
found no reason to prefer the evidence of Mr Phillips and Mr Martinazzo to that of Mr McDonald (whose evidence, as I have
already noted, was presented as part of the applicant’s case). Other evidence given by Mr McDonald, for example, that there
was an altercation between Mr Mulry and Mr Martinazzo is entirely consistent with Mr Phillips’ evidence. Even if Mr Phillips
heard Mr McDonald state that people are to leave site, it cannot be seen from the evidence whether Mr McDonald was merely
stating as fact the outcome of the meeting referred to by Mr Zannino.
I have not reached this conclusion without much anxious consideration. The wider issue of poor industrial relations on this site
to which I have previously referred is not inconsistent with the allegation made by the applicant in this matter that Mr
McDonald directed the employees to go home. Had the evidence before me been only that of Mr Phillips, and perhaps of
Mr Martinazzo, then a different conclusion would have been open to me on the evidence.
However, the applicant called witnesses who gave much other evidence, which has not been contradicted, that there were
employees on the site working under the crane and on the hoist, that it is unsafe to dismantle a tower crane whilst that is
happening. That, together with the evidence of Mr Zannino, shows that there was far more occurring on that morning than just
what Mr Phillips recollects hearing.
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Critically, Mr McDonald’s evidence is as credible as Mr Phillips’ evidence. The evidence of Mr McDonald as to issues of
safety is largely corroborated by the evidence of the applicant’s own witnesses, both in relation to 13 January 2003 as well as
18 January 2003. The direct evidence of Mr McDonald cannot merely be disregarded as if he had not given it. The applicant
having called him to give that evidence, it is not easy for it to show reason why I should disregard his evidence because it
conflicted with other evidence in favour of the applicant’s case.
The legislation
The application to the Commission is brought pursuant to s.49J(5) of the Act. That provides as follows—
(5)
The Commission constituted by a Commissioner may, by order, on application by any person, revoke, or
suspend for a period determined by the Commission, the authority if satisfied that the person to whom it was
issued has —
(a)
acted in an improper manner in the exercise of any power conferred on the person by this Division; or
(b)
intentionally and unduly hindered an employer or employees during their working time.”
The Division referred to is Division 2G of the Act and contains ss.49G to 49O. Section 49J(5) is in two parts. The first part
requires the applicant to satisfy the Commission that Mr McDonald acted in an improper manner in the exercise of the
power—
(i)
to enter any premises during working hours where relevant employees work for the purpose of holding
discussions at the premises with any of the relevant employees: s.49H(1); or
(ii)
during working hours enter any premises where relevant employees work for the purpose of investigating any
suspected breach of certain legislation, or an award, order, industrial agreement or employer/employee agreement
that applies to any such employee: s.49I(1).
The word “premises” is defined in the Act as including any land. The evidence before me from Mr Mulligan is that the loading
zone in front of the site proper has been rented from the City of Perth for the purpose of loading or unloading materials. I find
the loading zone is part of the “premises”.
The second limb of s.49J(5) requires the applicant to satisfy the Commission that Mr McDonald intentionally and unduly
hindered an employer or employees during their working time. It is conceded that the hindrance referred to must be both
intentional and undue. Furthermore, it is conceded that the legislation recognises that there can be “due hindrance” of an
employer or employees during their working time (see Curran v. Thomas Borthwick (1990) 33 IR 6 at 19 and following).
Conclusions
I can only decide the applications on the evidence and the submissions before me. In relation to the submissions my
conclusions are as follows.
s.49J(5)(a): “Acted improperly”
The applicant submits that Mr McDonald acted in an improper manner in the exercise of the power in s.49H and s.49I on both
13 and 18 January 2003.
As to 13 January 2003 I find that the evidence shows that Mr McDonald entered the site for the purpose of holding discussions.
Section 49H permits an authorised representative of an organisation to enter a site for the purpose of holding discussions at the
premises. On the submissions before me I am not sure that a significant distinction can be drawn between holding discussions
with employees and doing so in a meeting. A “meeting” is an assembly of a number of people for discussion: Shorter Oxford
English Dictionary, 3rd ed. p.1302. I do not understand the applicant to have argued its case by drawing that distinction. In the
context of this case, there is sufficient evidence of long-standing and valid concerns regarding safety which suggests it was not
unreasonable for there to have been discussions. In other circumstances the calling of a meeting may well be to act in an
improper manner. Indeed, in other circumstances, the calling of a meeting may intentionally cause undue hindrance to
employers and employees during their working time. That is not the case on this occasion.
Rather, I have been invited to find that Mr McDonald acted in an improper manner by “procuring”, as it was stated by Mr
McCorry, the employees to take industrial action. The word “procure” is not used in s.49J(5) and I have found reference to it
somewhat distracting from the point in issue. The applicant submits that Mr McDonald acted improperly because he procured
the employees to take industrial action. However, that is not the evidence. The evidence before the Commission is that the
48 hour stoppage which occurred, occurred as a result of a decision of the employees. That is Mr McDonald’s evidence and, on
Mr Mulligan’s evidence, that is part of what Mr McDonald said to him on 13 January 2003. The evidence does not show that
Mr McDonald directed employees to go home on 13 January 2003. It does not show that the employees went home because Mr
McDonald directed them to do so, even if Mr McDonald said as much on the day to Mr Mulligan.
I have considered the submission to the contrary and I reject it for the following reasons. The Act gives an entitlement to Mr
McDonald to hold discussions with employees. If the evidence is that Mr McDonald did so in order to secure industrial action,
he would have acted improperly in the exercise of a power conferred on him by Division 2G. The evidence, however, does not
show that that was the case. Indeed, in the context of the evidence overall regarding issues of safety on the site, including the
forwarding to the site of three site safety audits and the evidence that safety issues needed to be addressed, and had not been
addressed, the decision taken by the employees is credible. In other words, the context reveals Mr McDonald did not act in an
improper manner by calling a meeting regarding safety. The outcome of the meeting was, on the evidence, not a matter that he
dictated. Nor on the evidence was the stoppage something that he “procured”.
It is also argued that the union should, by virtue of its rules, refer any unsettled industrial disputes to the Commission and that
Mr McDonald acted improperly in not doing so. I have difficulties with this submission. S.49J(5) speaks of a person “acting”
in an improper manner in the exercise of a power conferred on him by Division 2G. The word “act” suggests something that is
carried out in action (The Shorter Oxford Dictionary, 3rd ed. at p20). It is somewhat difficult to use the word to describe
something that was not done but which ought to have been done.
Whilst I acknowledge, as I acknowledged during the hearing, that Mr McDonald is representing the union as its Assistant
Secretary, the issue before the Commission is whether Mr McDonald acted in an improper manner in the exercise of the
powers conferred by Division 2G. The registered rules of the respondent do not form part of Division 2G. I am unable to
conclude that even if it could be said that Mr McDonald was in breach of a union rule, that means he acted in an improper
manner whilst entering any premises where relevant employees work for the purpose of holding discussions at the premises or
for the purpose of investigating suspected breaches.
Thus, even if it can be said that the union ought to have referred the unsettled industrial disputes to the Commission, and that it
can be said that the taking of industrial action was wrong, that does not mean that Mr McDonald acted in an improper manner
in the exercise of the powers conferred by Division 2G.
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A similar conclusion applies to the related submission that the dispute settlement procedures of the EBA between Tom’s
Cranes and the respondent were not followed (exhibit C clauses 16, 17). If those procedures were not followed, that may have
other consequences but it does not follow that Mr McDonald acted in an improper manner in the exercise of the powers
conferred by Division 2G.
For those reasons, the applicant has not discharged the onus upon it in relation to its allegation that on 13 January 2003 Mr
McDonald acted in an improper manner in the exercise of the powers conferred by Division 2G.
I note that allegation (3) of application 42 of 2003, that Mr McDonald “conducted a meeting in the park opposite the site with
the subcontractors’ workforce during working hours, thus preventing or hindering work from being carried on by the
subcontractors’ workforce during such time” was not pursued in submissions. As a matter of construction, it could not have
been successfully pursued in that form because s.49J(5) requires a finding that the hindrance be both “intentional” and
“undue”, and that is not alleged. That allegation therefore lapses.
Finally, there is a danger in clothing industrial action in issues of safety and that danger is greater when the issues are blurred
together. Mr McDonald blurred them when he mentioned to Mr Mulligan issues of both safety and enterprise bargaining and
on the evidence he should not have done so.
In relation to the application that Mr McDonald acted improperly on 18 January 2003, a central issue is whether Mr McDonald
was on the premises. This is because s.49J(5)(a) refers to a person acting in an improper manner in the exercise of the powers
conferred by Division 2G. Those powers are the powers to enter premises.
The submission that Mr McDonald was on the premises relies upon the leasing of the loading zone by the applicant from the
City of Perth. If Mr McDonald entered the loading zone, he entered the premises. The evidence, however, cannot allow the
conclusion that Mr McDonald entered the loading zone. I note in this context the evidence given elsewhere, including by
Mr Mulligan (at transcript page 39) of other locations: “footpath”, “in the park”, “on the verge of the road”. While I accept
without question that the loading zone is part of the “premises” as that word is used in s.49H and s.49I, the situation is not so
clear in relation to the other locations mentioned.
There was no evidence of where the loading zone started or finished. Mr McDonald was present on the footpath on the
evidence of Mr Phillips and himself. I am unable to conclude, however, that the footpath was, or was within, the loading zone.
For that reason, the evidence does not establish that Mr McDonald entered the premises and thus it cannot be said that
Mr McDonald acted in an improper manner in the exercise of the powers conferred by Division 2G.
I add that given the importance in s.49J(5) of the “premises” of an employer, the Commission ought be slow in holding that a
person acted in an improper manner in the exercise of the powers conferred by Division 2G if the evidence is that the person
was not aware that he or she was on the premises or if there was no intention to enter the premises. The boundary of the
premises of an employer ought be publicly known especially where, as here, the evidence was that the premises included land
which was otherwise publicly available as a loading zone.
The final allegation is that Mr McDonald intentionally and unduly hindered an employer or employees during their working
time on 18 January 2003. In this regard, the second limb of s.49J(5) does not require the person to have entered the premises.
In the context of Division 2G in which it occurs, there must be some connection between the hindrance to an employer or
employees during their working time and the authority issued to the person pursuant to Division 2G. That may occur where
there is at least a physical presence where an employer or employee works during their working time (Curran v. Thomas
Borthwick and Sons, referred to earlier).
For the reasons I have already expressed, the evidence that Mr McDonald directed the employees to go home, that being
evidence particularly of Mr Phillips, together with evidence of Mr Martinazzo, is counterbalanced by the evidence of Mr
Zannino, who is one of the employees directly involved, that he went home because of reasons of safety and that
Mr McDonald was not present at the meeting which occurred. That evidence is entirely consistent with Mr McDonald’s own
evidence, evidence to which I therefore attach some weight. I am not satisfied on the balance of probabilities that Mr
McDonald acted as the applicant alleges that he did. I do not find that he intentionally and unduly hindered an employer or
employees during their working time.
I conclude with the following comments. The evidence shows that on 13 January 2003 there was a 48 hour stoppage and on
18 January 2003 the crane was not dismantled as programmed. That has had serious consequences for the applicant. Dispute
settlement procedures in enterprise bargaining agreements and the provisions of the appropriate Federal and State legislation
are expressly designed to provide alternatives to the taking of industrial action. The right given to employees under s.26 of the
Occupational Health and Safety Act 1984 to refuse to work is not an unqualified right, as Mr Cavanagh conceded in crossexamination. Also the applicant has an obligation to maintain a safe workplace. I am left with the firm impression that there
were avenues open to the applicant and the respondent to resolve their differences with the assistance of the appropriate
authorities. Nothing in this decision in any way can endorse the industrial action which was taken.
Nevertheless, whilst industrial action has been taken that could have been avoided, the evidence does not show that Mr
McDonald acted in an improper manner in the exercise of the powers conferred by Division 2G as alleged on 13 and
18 January 2003 nor that he intentionally or unduly hindered the performance of work as alleged on 18 January 2003. I am
confident that s.49J(5) will properly prevent such events re-occurring when the evidence shows it has occurred.
For all of the above reasons, an order now issues dismissing both applications.
_________
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Result
Applications dismissed.
Representation
Applicant
Mr G. McCorry (as agent)
Respondent
Mr T. Dixon and Mr T. Kucera (both of counsel)
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr G. McCorry (as agent) on behalf of the applicant and Mr T. Dixon and Mr T. Kucera (both of counsel) on
behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby
orders—
THAT applications 42 of 2003 and 63 of 2003 be, and are hereby, dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2003 WAIRC 07874
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PARTIES
BEVERLEY ALTHAM, APPLICANT
v.
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CORAM
COMMISSIONER S J KENNER
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FRIDAY, 7 MARCH 2003
FILE NO/S.
APPLICATION 2192 OF 2001
CITATION NO.
2003 WAIRC 07874
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr G McCorry as agent
Respondent
Mr R Gifford as agent
_________________________________________________________________________________________________________
Reasons for Decision
This application is one pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”) for alleged denied
contractual benefits in the sum of $8,147.73. The applicant’s claim arises from an alleged agreed redundancy package
following the termination of her employment with the respondent.
2. The respondent denies that it is indebted to the applicant in the sum claimed or to any extent.
The Facts
3. The respondent is engaged in the mineral sands mining industry in the south west of the State. The applicant was
employed by the respondent as a maintenance clerk commencing on or about 22 September 1998 with the employment
coming to an end on or about 30 November 2001. The applicant’s amended terms and conditions of employment were set
out in a letter of appointment which although undated, was said by the applicant in her evidence to have been effective
15 January 2001. A copy of this written agreement was annexure A to the applicant’s witness statement, tendered as
exhibit A1.
4. The applicant gave evidence that in or about September 2001, the respondent engaged in what were described as “climate
surveys”, which followed a decision by it to reduce its workforce. The applicant testified that at the time of this survey,
employees were advised by the respondent’s representatives that it was not known what departments or how many
employees might be affected by the workforce reductions. At about this same time staff were invited to make suggestions
and to ask questions.
5. By letter dated 16 October 2001, contained at annexure B to the applicant’s witness statement, the respondent invited
employees in the engineering department, including the applicant, to express an interest in a voluntary redundancy
package. Any expressions of interest were to be submitted to the respondent by close of business 31 October 2001.
6. The applicant testified that because of the degree of uncertainty about the future, she decided to express an interest in
voluntary redundancy. She further testified that at some point indeterminate on the evidence, after lodging her expression
of interest, the applicant had a conversation with the respondent’s human resources superintendent, Ms Germon. The
applicant testified she asked a question of Ms Germon in words to the effect “that in the light of what is happening would
it be a good idea to start applying for other jobs”. The applicant said that Ms Germon responded in words to the effect “it
would probably be a good idea to do that”.
7. In due course, the applicant commenced looking for alternative employment. The next event according to the applicant
was that she received a letter dated 8 November 2001 from the respondent advising her that her expression of interest for
voluntary redundancy had been accepted. Critically, the letter also indicated that the applicant’s last day of employment
would be 21 December 2001. The next day on 9 November 2001, the applicant was successful in obtaining alternative
employment which would require her to travel overseas by 12 December 2001. The applicant spoke to Ms Germon about
this matter and advised her that she could not work past 30 November 2001. Ms Germon told her that she would have to
1.
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work to 21 December 2001 in order to fulfil her obligations to receive the voluntary redundancy package. In the
alternative, Ms Germon advised the applicant that if she wished to leave earlier, she would need to resign which she did
apparently, on or about 21 November 2001.
8. Subsequently, by letter dated 23 November 2001, the respondent accepted the applicant’s resignation, on the basis that
she had given less than the required one months notice. Given the circumstances, the respondent elected not to exercise
any of its rights in relation to forfeiture of monies, in accordance with the applicant’s contract of employment. The letter
further noted however, that the voluntary redundancy benefit was applicable for the redundancy being effective
21 December 2001. The letter provided that there was no ability to vary that date and terminate employment earlier, and
retain the severance benefit. Accordingly, the applicant was not paid the severance benefit on the basis that the
respondent had put in place all of the restructuring arrangements to be effective 21 December 2001.
9. The applicant denied that she ever agreed to make the redundancy benefit conditional upon remaining in employment to
21 December 2001.
10. Evidence was adduced on behalf of the respondent from Ms Germon. She testified that on or about 6 November 2001 the
applicant came to see her after expressing an interest in voluntary redundancy. Ms Germon said that the applicant was
querying when any acceptance of voluntary redundancy would be effective and also advised Ms Germon that she would
be looking for other employment. It was Ms Germon’s evidence that she told the applicant that if her request was
accepted, then her last day of work would be 21 December 2001, as the new company structure would not be in place
until after Christmas. A note from Ms Germon’s diary, which she said was made contemporaneously with these events,
was tendered as exhibit R2. Ms Germon denied telling the applicant that she should seek other employment, because she
testified that it was too sensitive to suggest to either the applicant or other employees, whether they should seek other
employment, as no decisions about the acceptance of voluntary redundancies had then been made. Ms Germon was quite
emphatic about her recollection of advising the applicant of the date of 21 December 2001. This was said to be consistent
with presentations by the respondent’s general manager, that more than likely, fewer people would be needed at the
beginning of the following year.
Consideration
11. This matter raises a narrow issue. The issue turns on the contest in the evidence between the applicant and Ms Germon as
to whether the acceptance of voluntary redundancy was conditional upon the applicant remaining in employment to
21 December 2001.
12. For present purposes, the Commission is prepared to accept that the applicant’s claim is one capable of being determined
as a contractual benefit for the purposes of s 29(1)(b)(ii) of the Act, without necessarily determining the matter on this
occasion.
13. Having regard to the overall factual matrix in this matter, and having heard and observed the witnesses give their
evidence, in my opinion, the respondent’s evidence on the termination date for the redundancy package is to be preferred.
I accept the evidence that the situation at the respondent was outlined by its general manager in the staff meetings in the
latter part of 2001. All indications were then given that changes were likely to be introduced from the beginning of the
following year. I accept Ms Germon’s evidence, to an extent corroborated by exhibit R2 that the date of 21 December
2001 was referred to by her in her discussions with the applicant, following the applicant’s expression of interest for
voluntary redundancy. This evidence is consistent with the respondent’s general intention to implement the changes in its
workforce in early 2002. Moreover, in my opinion, it accords with good sense that an employer, in making an offer of
voluntary redundancy, may require employees to remain in employment to a specified date, in order to receive the
severance benefits package.
14. In terms of the applicant’s agent’s submissions as to offer and acceptance, I do not regard that matter as relevant but even
if it was, in my opinion, the applicant’s case must fail. The applicant’s agent suggested that the applicant’s expression of
interest for voluntary redundancy constituted an offer, which offer, was in accordance with the respondent’s policies. The
respondent, by letter dated 8 November 2001, was said to have accepted the applicant’s offer, according to the applicant’s
agent’s submissions. Attention was focused on the first sentence in the second paragraph of the letter of 8 November
2001. However, it is clear that the respondent, when the letter of 8 November 2001 is taken in its totality, was not
accepting what the applicant was purporting to offer. That is, it is clear by the second paragraph of the letter of
8 November 2001, that the respondent had in mind something quite different from that advanced on behalf of the
applicant by her agent.
15. If the matter is to be looked at in terms of offer and acceptance theory, then the offer and acceptance must strictly
coincide. Manifestly, in this case, the respondent had in mind accepting something materially different to what was in the
applicant’s mind in terms of effective date. The parties were not ad idem in my opinion.
16. The application is dismissed.
_________
2003 WAIRC 07875
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BEVERLY ALTHAM, APPLICANT
v.
CABLE SANDS (WA) PTY LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 7 MARCH 2003
FILE NO/S.
APPLICATION 2192 OF 2001
CITATION NO.
2003 WAIRC 07875
_________________________________________________________________________________________________________
Result
Order issued
Representation
Applicant
Mr G McCorry as agent
Respondent
Mr R Gifford as agent
_________________________________________________________________________________________________________
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Order
HAVING heard Mr G McCorry as agent on behalf of the applicant and Mr R Gifford as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07743
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CHERYL ANDERSON, APPLICANT
v.
E’CO AUSTRALIA PTY LTD, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 23 JANUARY 2003
FILE NO.
APPLICATION 1587 OF 2002
CITATION NO.
2003 WAIRC 07743
_________________________________________________________________________________________________________
Result
Application out of time accepted.
Representation
Applicant
Mr T Crossley – Solomon as agent
Respondent
Mr M Peterson
_________________________________________________________________________________________________________
Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)
1
On 20 September 2002 the applicant, Cheryl Anderson, made application to the Commission pursuant to section 29(1)(b)(i) of
the Industrial Relations Act 1979 (“the Act”) alleging that she had been harshly, oppressively and unfairly dismissed by the
respondent, E’Co Australia. On the papers the application had been filed three days out of time.
2
Section 29 of the Act, in part, reads as follows—
“(2) Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day on
which the employee’s employment is terminated.
(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so”.
3
The introduction of section 29(3) provides for the discretion of the Commission to consider the matters and to accept
applications that would otherwise be out of time.
4
The issues to be considered in exercising that discretion are well described in the reference provided by the Commission to
both parties, i.e. Anthony William Andrew v Metway Property Consultants and Auctioneers 82 WAIG 3260, and the cases
referred to therein.
5
The Commission must be satisfied that there are good reasons to accept the application outside the prescribed period. As to
whether the applicant took steps to query or challenge the dismissal, there is nothing in the evidence, other than the application
made out of time, to suggest that the applicant challenged the decision. That is one point that weighs against accepting the
application.
The application is 3 days out of time and, whereas that is not a factor that is conclusive in any way, it is, in all the
6
circumstances, a brief period of time. On the applicant’s evidence, which I accept, the reason for the delay is essentially that
she was waiting to get a telephone call from the respondent to be offered another job, effectively to be re-employed.
The applicant says she did not receive a positive response, having contacted the employer and being told, “No, there is not a
7
job available currently”. The applicant then drove past the premises and was advised by another employee that a fellow
employee had been given a job. The applicant then felt aggrieved and activated matters. She sought professional advice, on the
evidence around about the 28 day period, and an application was lodged about 3 days after. There was no undue delay at that
point in time. The delay being that period within the 28 days, and the reason being, on the evidence, that the applicant was
waiting for a job, or waiting for re-engagement.
8
The next issue is what prejudice is faced by the respondent. The respondent must now defend the substantive application. He
thus incurs the time and expense in so doing. If the application were to be rejected, the prejudice to the applicant would
outweigh that of the respondent, because the applicant would be denied any benefit that could be achieved from the
application.
9
Prima facie there is some substance to the application. It is open to me on the evidence so far to find that there was a
termination on 20 August 2002. I say “termination” because there has been some evidence, which is equivocal, about what
happened on that day. However, the applicant exhibits a separation certificate, which she says she received on 27 August from
Centrelink. She exhibits a document which refers to 3 weeks’ payment in lieu of notice and 1 week’s holiday pay. The
applicant also says that she was terminated suddenly on that day and left the premises.
10 On that basis, the applicant appears to have been dismissed suddenly which can be an aspect of unfairness. I do not have
sufficient to understand the reasons for termination and whether the company was in financial distress or otherwise. The
applicant says that she was aware there were some financial concerns in the company. I do not know at this point in time
whether there has been compliance with the Minimum Conditions of Employment Act 1993.
11 I should add that both parties have made submissions as to whether the trust has been broken down and whether the
employment could in fact be reignited. That point is important and will need to be determined. The applicant was clearly for a
time at least seeking to be re-employed. On her own evidence she was seeking a job and made calls to find out whether, in fact,
a job was available.
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For the reasons as expressed I will issue a declaration that it would be unfair not to accept the application pursuant to section
29(3). I believe that this matter deserves further discussion between the parties, and I would encourage the parties to do so.
_________

2003 WAIRC 07795
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CHERYL ANDERSON, APPLICANT
v.
E’CO AUSTRALIA PTY LTD, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE
TUESDAY, 25 FEBRUARY 2003
FILE NO.
APPLICATION 1587 OF 2002
CITATION NO.
2003 WAIRC 07795
_________________________________________________________________________________________________________
Result
Application out of time accepted
Representation
Applicant
Mr T Crossley – Solomon as agent
Respondent
Mr M Peterson
_________________________________________________________________________________________________________
Order
HAVING heard Mr T Crossley – Solomon on behalf of the applicant and Mr M Peterson on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby declares—
THAT it would be unfair not to accept Mrs Andersons’ referral under s.29(1)(b)(i).
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07649
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SATISH BALAGOPALAN, APPLICANT
v.
COMPETITIVE FOODS PTY LTD (TRADING AS HUNGRY JACK’S), RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 10 FEBRUARY 2003
FILE NO.
APPLICATION 1513 OF 2002
CITATION NO.
2003 WAIRC 07649
_________________________________________________________________________________________________________
Result
Dismissed
Representation
Applicant
Appeared on his own behalf
Respondent
Ms Z. Ludbrook (of Counsel) appeared on behalf of the Respondent
_________________________________________________________________________________________________________
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Reasons for Decision
(Given ex tempore as edited by the Commissioner)
On 3rd September 2002 Satish Balagopalan (the Applicant) applied to the Commission for orders pursuant to Section 23A of
the Industrial Relations Act, 1979 on the grounds that he had been unfairly dismissed from employment with Competitive
Foods Pty Ltd trading as Hungry Jack’s (the Respondent).
The Applicant had been employed in the Hungry Jack’s organisation, in places other than the franchise operated by the
Respondent prior to being picked up by it. During this time and while employed by the Respondent he had undergone various
training programmes. From his evidence it is clear that he understood the Respondent’s business is closely managed around the
Burger King manual, which sets out in precise detail the policy and procedures that must be followed. Further training lead to
the Applicant attaining the appointment of Assistant Manager. In this position he carried full responsibility for the operation of
a shift.
It is clear that his relationships with the Respondent were not smooth. In particular he was at odds with the Respondent’s
policy concerning food safety and that is an issue which became fundamental to the viability of the relationship. There are
other issues concerning his alleged role in a petition relating to the performance of another Assistant Manager and his
management of customer relations.
The Applicant gave evidence on his own behalf. This evidence was not at all clear. In cross examination he repudiated much of
what he said in chief. His approach to issues was changed not once but on a number of occasions, so much so that the
Commission drew this to his attention. It seems to me that the Applicant had some difficulty appreciating what was required of
him by the Respondent. It is fair to say that his employment relationship was characterised by a series of warnings and efforts
by the Respondent to get him to comply with its policy. It is open to conclude that he never reached the stage where he
accepted the obligations that the Respondent placed on him as an Assistant Manager.

576
5

6

7

8

9

10

11

12

13

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

The Applicant called evidence in his support from the Respondent’s Restaurant Training Manager, Mr Keith Scott. That
evidence is characterised by the demonstration by Mr Scott of a clear understanding of an employer’s responsibilities when it
needs to deal with an employee who is not performing to the required standards. It is obvious from Mr Scott’s evidence that the
Respondent tried to address his deficiencies with the Applicant over quite a long period of time. There is no reason why Mr
Scott’s evidence should not be accepted as credible and truthful evidence and I do.
The same can be said about the evidence of Mr David Villa who is employed by the Respondent as a Manager. His
examination in-chief by the Applicant was cursory to say the least and most of his story was extracted from him by Ms
Ludbrook, Counsel for the Respondent, in cross-examination. That story does not contain anything of substance that supports
any of the contentions advanced by the Applicant in this matter.
What an employer has to do when it terminates the employment of an employee is ensure there has been fairness, not only to
the employee but to the business as well. An employer has a right to bring a relationship to an end and that right will not be
interfered with by the Commission unless there has been an unfairness. The measure of the unfairness is whether there was a
fair go to all of the parties. This is a fundamental test to be applied in dealing with issues such as this (Undercliffe Nursing
Home v Federated Miscellaneous Workers Union (1985) 65 WAIG 385).
Having considered the evidence I find the Applicant, for some reason, formed the view that there essentially was nothing
wrong with how he was discharging his duties. That is notwithstanding that continuously throughout his employment
relationship the clear evidence is that issues were being raised with him about how he performed the work. He did not accept
directions the employer was giving him and eventually things came to a head on around about 5th August 2002. There were
some incidents then involving the recording of cook-out temperatures, and issues concerning customer complaints. Similar
incidents and issues had been raised with him on previous occasions and the Respondent brought them to his attention in a
meeting and in writing (Exhibit L3).
By this stage the Applicant already was in receipt of a number of warnings, one of them being a final warning (Exhibit L4).
What Mr Scott, who conducted the meeting did, was expose the employer’s complaints to the Applicant and allowed him to
comment on them. He had, on my view of the evidence, more than adequate opportunity to comment, explain. I accept the
evidence of Mr Villa, who was present at the meeting, that there was a two-way conversation between Mr Scott and the
Applicant. Mr Scott, even at that stage, notwithstanding a considerable history of difficulties between the Respondent and the
Applicant did not make a decision to terminate immediately. As a prudent employer should he took advice from someone else
who was not directly involved and after considering that advice made a decision to terminate then advised the Applicant that
he was dismissed.
It is clear that the dismissal took effect from the time that Mr Scott told the Applicant he was dismissed and not from some
later date as the Applicant alleges. There is simply no evidence to the contrary. I do accept though that the Respondent
allowed, in effect, an appeal from the termination proper. This involved the State Manager reviewing the decision. When the
review was done, on the evidence before Commission, the State Manager decided that she would not interfere with the
decision that had been made by Mr Scott and properly already communicated to the Applicant.
It could be that the Applicant has developed the opinion that the Respondent’s conduct in this matter is unfair, but insofar as
the law to be applied is concerned there has been nothing demonstrated at all before this Commission today which would
indicate there has been any unfairness. The Applicant obviously has a different opinion to the Respondent about how some
things in the operation were done and ought to be done, but that is not the point. The point is was there unfairness in the
termination? On the rules to be applied there was none and the Commission will dismiss this application.
I need to note for the record that the Applicant had summoned five witnesses in all and opted after the first two of those, Mr
Scott and Mr Villa, not to call any more witnesses. It is true that witnesses, who are present in court, do not have to be called,
but it is open for the Commission to draw an inference from the failure to call those witnesses. The inference I draw in this
case is the Applicant concluded they would not help his case at all. This reinforces the view I have expressed concerning the
conduct of the employer.
This application will be determined by an order for dismissal.
_________

2003 WAIRC 07650
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SATISH BALAGOPALAN, APPLICANT
v.
COMPETITIVE FOODS PTY LTD (TRADING AS HUNGRY JACK’S), RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 10 FEBRUARY 2003
FILE NO.
APPLICATION 1513 OF 2002
CITATION NO.
2003 WAIRC 07650
_________________________________________________________________________________________________________
Result
Dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Mr S. Balagopalan on his own behalf and Ms Z. Ludbrook (of Counsel) on behalf of the Respondent, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________
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2003 WAIRC 07818
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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DANAND BALCHAND, APPLICANT
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CORAM
COMMISSIONER S WOOD
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CITATION NO.
2003 WAIRC 07818
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr S Newman
Respondent
Ms H Spencer
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Reasons for Decision
This is an application made pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”). The applicant, Mr
Danand Balchand was employed as a registered Mental Health Nurse at the Mental Health Unit at Joondalup Hospital from
April 1998 to 7 February 2002. He alleges in his application as follows—
“The dismissal was unfair because the complaints leading to dismissal were unfounded. Also previous complaints
referred to were in part unfounded and thought to have been previously resolved.”
He seeks reinstatement to his position and payment from the date of termination.
The respondent raised in their notice of answer and counterproposal a jurisdictional objection. This was not pursued at hearing.
The respondent says as follows—
“i.
The applicant had been warned twice previously with respect to patient boundary violations, that failure to
remedy his practice would be likely to result in termination of his employment.
ii.
At all stages of the disciplinary process followed, the respondent afforded the applicant procedural fairness.
iii.
He had received clinical supervision and other offers of support to attempt to achieve the appropriate alterations in
his practice.
iv.
One of the incidents over which he was previously warned also resulted in a current good behaviour bond from
the Nurses Board of WA.
v.
A subsequent complaint, the fifth regarding a patient boundary violation, resulted in management after due
investigation and consideration, reaching the conclusion that the applicant was unable to discern the appropriate
boundaries of behaviour required of a mental health nurse and was therefore not suitable for employment as a
nurse.”
The respondent says that the trust required in the employment relationship has broken down and hence the applicant’s
employment had to be terminated.
Evidence for the applicant was provided by the applicant, Mr Balchand and Ms Gail Pennington, a Clinical Nurse in the
Mental Health Unit. Evidence for the respondent was given by Ms Debra Moen, Deputy Director of Nursing; Ms Robyn
Sutherland, Hospital Director at Mount and Attadale Hospitals; Dr Paul Skerritt, Director of Mental Health and Ms Pamela
Whittaker, Manager of the Mental Health Unit. I do not go to the qualifications of each of the witnesses other than to say that
each of them had considerable qualifications and experience in dealing with mental health patients in the hospital and other
settings. It is also the case in this matter that credibility is not largely an issue in assessing the evidence. It is trite to observe
that it is not the role of the Commission to investigate whether all of the allegations can be proven. It is for the Commission to
decipher whether the right of the employer to terminate Mr Balchand’s services has been exercised in a manner that abuses that
right so as to warrant the interference of the Commission.
The applicant’s services were terminated on notice on 7 February 2002 and his accrued entitlements were paid. Much of the
evidence in this matter is common and hence I do not seek to recite all the evidence. The matter concerns 5 separate allegations
of inappropriate behaviour by the applicant towards patients. The patients are to be referred to as patients A, B, C, D and E to
preserve medical confidentiality. The allegations are that the applicant in relation to patient B – hugged and kissed her
(22 January 2001); patient C – got into bed with her (12 July 1999); patient A – contacted her at home on several occasions
asking for a date (3 February 2001); patient D – raised his voice in an angry manner towards him (19 July 2001); and patient E
– touched him whilst in the shower in a sexually inappropriate manner (31 December 2001). Each patient was in the care of the
respondent’s Mental Health Unit at Joondalup or was to be admitted into the care of that Unit and had a mental illness or had
suffered an episode. The alleged incidents occurred over a 2½ year period, but action on these complaints was taken over
approximately a twelve month period.
The applicant has at all times either denied each allegation or alternatively maintained that he had done nothing wrong in
respect of what was alleged. Two of the allegations were via patients who on admission to the hospital, complained about
incidents that happened some time previously. The matters were all investigated and the substance of the allegations put to the
applicant with the exception of the allegation by patient E, who due to his medical condition could not be interviewed. There is
also no access by the hospital to the interview notes of the clinical psychologist who first heard of the allegation; the complaint
being made by the patient’s mother. The patient was a minor at the time. The applicant challenges the investigation process of
the respondent in respect to patient E, in that the applicant has never been advised properly of the true complaint made against
him. The applicant complains also that old allegations, which had previously been resolved, were resurrected.
Disciplinary action on these allegations first arose in April 2001. Mr Balchand received a letter from Robyn Sutherland, the
Director of Nursing dated 19 April 2001 [Exhibit R2], concerning patients B, C and A, which reads as follows—
“Three serious issues have been brought to my attention, the most recent this morning. Given the nature of the
allegations, I am now suspending you from rostered duties, on full pay until we fully investigate the issues and then
formally meet with you.
……….
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I understand that the first issue was dealt with at the time, however, now that three complaints have been brought
forward, I would like to meet with you so that you can have the opportunity to respond to me directly regarding these
issues.
Depending on the outcome of our discussions at the meeting, we may need to look at steps that the hospital may need to
take into consideration. This may include disciplinary action and possible termination of employment.
As these issues are of a serious nature, I suggest that you bring a support person or adviser to the meeting. Can you
please let me know who this will be prior to the meeting.”
The complaint in regard to patient B had earlier been investigated by Ms Moen. Statements had been taken from staff and her
evidence is that at that time she did not believe the allegation to be founded. This allegation was brought into focus again when
further unrelated allegations arose of previous patient boundary violations. It can be said that each incident alleged was not
witnessed by any other person. A meeting was held on 24 April 2001 between the applicant, Mr Glen Tyrell from the
Australian Nursing Federation, Ms Sutherland and Dr Skerritt. Exhibit R3 is a signed record of the interview. At that meeting
there was discussion of each of the allegations. The applicant denied each allegation and gave his account of his interaction
with the patient. Mr Balchand was challenged about the coincidence of three instances by three separate patients on three
different occasions being brought forward. The applicant did not see this as significant. The Nurses Code of Practice [Exhibit
R4] and the Guidelines for Professional Conduct by Nurses and Relationships with Clients [Exhibit R5] were discussed in
terms of the boundaries between nurses and patients particularly in a mental health setting. It is not challenged that these
codes/guidelines apply and that the applicant was made aware of them. Mr Balchand commented that at times he had
maintained communications with patients after discharge and he did not see this as a problem. Mr Balchand was given an
opportunity to respond to the allegations in writing and did so [Exhibit R6]. In his reply Mr Balchand denies any improper
conduct on his behalf and notes the respective difficulties experienced with the patients.
Ms Sutherland’s decision, following that meeting was to issue a warning to Mr Balchand and refer the matter to the Nurses
Board. Mr Balchand was also put under professional supervision and as part of this had to have discussions on a weekly basis
with Ms Moen concerning his professional standards. The Nurses Registration Board later put Mr Balchand on a good
behaviour bond for 12 months in relation to the allegation by patient A (which was largely admitted by the applicant but who
saw it in a different light). That good behaviour bond had not expired at the time of the dismissal of Mr Balchand.
On 10 August 2001 Ms Sutherland again wrote to Mr Balchand regarding the complaint by patient D that Mr Balchand had
responded to patient D angrily and raised his voice towards him. The applicant was again written to on 3 January 2002 by Ms
Sutherland regarding the allegation by patient E. That letter [Exhibit R8] says in part—
“I would like to meet with you to offer the opportunity to respond directly regarding this issue. This issue is of a very
serious nature and I suggest you bring a support person or adviser to the meeting.
As you are currently on a second warning, disciplinary action or termination of employment may result, dependent on
your response to the allegation. Given the serious nature of this allegation, you are suspended forthwith on full pay until
the meeting is undertaken.”
A meeting was arranged for 11 January 2002 at which the applicant denied the allegations and requested a full investigation be
undertaken of the incident. A letter dated 29 January 2002 from Ms Prime, the Acting Director of Nursing to Mr Balchand
[Exhibit R9] says as follows—
“Since our meeting on 11 January 2002 we have spoken to a number of staff on duty that evening. We have also reviewed
your responses to the allegation as set out during our meeting on 11 January and in the letter from Robert Castiglione,
Barrister and Solicitor, dated 23 January 2002.
Our principle concern at this stage is the fact that you have again been the subject of a complaint by a patient.
The main aspect which is so disturbing is that we now have had 5 separate complaints by 5 different complainants each
alleging inappropriate boundary violations, whether by touch, word, gesture or tone of voice.
We are further concerned that two of those patients have refused to return to the Mental Health Unit.
Having regard to this latest complaint and the 4 previous complaints, we have serious doubts as to whether you are
suitable for employment as a mental health nurse.
We would like you to respond in writing by Friday 1 February 2002 as to why in all the circumstances your employment
should not be terminated in light of the continuing complaints against you. I would then like to meet you at 10am on
Wednesday 6 February 2002 to discuss the matter in light of your response.”
The applicant then received a letter of termination [Exhibit DB1] on 7 February 2002. The letter in part says as follows—
“Specifically, as I have discussed with you, you have been the subject of five separate complaints by five different
complainants each alleging inappropriate boundary violations, whether by touch, word, gesture or tone of voice. The
complaints have led me to conclude that you are unable to discern the appropriate boundaries of behaviour required of a
mental health nurse in relation to patients. This is a fundamental requirement of a mental health nurse and my lack of trust
and confidence in your ability to meet these requirements leaves me with no alternative but to terminate your
employment.”
The letter goes on to address whether any suitable alternative positions were available to which the applicant may be
redeployed and concludes there were not. The available positions also involved patient contact. In relation to the last complaint
by patient E, the applicant received a notification from the Nurses Board on 5 July 2002 [Exhibit DB2] that the Board had
resolved that the investigation be withdrawn and no further action taken.
Dr Skerritt was involved in meetings with the applicant in April 2001, not in a decision making capacity but in an advisory
capacity. There is a separation of clinical and management functions at Joondalup. Ms Sutherland was the decision maker. Dr
Skerritt had not been involved in any of the investigations regarding the alleged incident. He also had not consulted with any of
the patients albeit he had reviewed their case records. His evidence is that the decision to be made was a complicated one as
each patient was mentally ill and no allegation could be proved, there being no witnesses to the incidents. However, he
believes that the decision taken to be fair and in fact generous towards the applicant as it was the weight of the number of
complaints which was important. It was also important that patients be protected. The applicant was placed under professional
scrutiny which was appropriate and the matter was referred to the Nurses Board. Dr Skerritt says that in his professional
opinion, false allegations are not necessarily part of a mental illness. Psychiatric patients are not more likely to make such
allegations and such allegations are not a common experience. As I have said it is clear on the evidence that Mr Balchand was
a good nurse, confident and skilful; but for these incidences there would have been no query about his performance. Dr Skerritt
agrees that the reliability of patient E may be questionable.
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Ms Whitaker took over the clinical supervision of the applicant from Ms Moen. As part of that clinical supervision she only
had one meeting with the applicant during Christmas 2001. Ms Whitaker had heard from a doctor the day after the allegation
by patient E’s mother. The previous evening patient E had been upset and sought discharge. He had been discharged due to the
emotional state he was in. The initial discussion had been with a clinical psychologist and patient E, which his mother had
attended but she had been out of the room at the time that the allegation was made. This discussion was reported to a registrar
who reported on to another doctor and so on to Ms Whitaker. Ms Whitaker attempted to investigate the matter with patient E’s
mother. Patient E could not be spoken to nor could Ms Whitaker obtain the report of the clinical psychologist, even though
permission was granted on behalf of the patient.
Ms Pennington’s evidence is that she says she had asked the applicant to persuade E to have a shower. The patient was
refusing to shower at the time and she considered a male nurse may be better able to persuade him. She says that patient E was
a little upset and did not want to have a shower. He did not wish to go home at that stage. Late in December 2001, patient E
had suggested something adverse about Ms Pennington and she had confronted him about it. She says after his shower patient
E appeared distressed and wanted to go home. Patient E did not explain himself. Ms Pennington was not present during the
shower.
It is submitted on behalf of the applicant that the right to terminate his employment has been exercised unfairly and unlawfully
because the allegations against him were unfounded and unproven. Additionally, the applicant was never apprised of the
allegation in respect of patient E. Old allegations that had been investigated and answered were dredged up to support more
recent allegations based on hearsay, and used to substantiate the decision to dismiss.
The applicant further submits that the credibility of patient E was in doubt and that such allegations are an occupational hazard
in working in the mental health field.
The respondent submits that it is the number and similarity of otherwise unconnected allegations made against the applicant
that led to the hospital having to take action against Mr Balchand. The employer had consequently lost trust in the applicant
and the welfare of patients had to be protected.
The respondent says that the applicant is bound to abide by the Nurses Code of Practice 2000 whereby they are to ensure that
no unfair advantage is taken of clients in their care. The applicant must also apply the Guidelines for Practice and Sexual
Conduct by Nurses with Clients 1996 which stress the need to be aware of the boundaries that need to be maintained between
nurses and patients in their care.
The decision to dismiss Mr Balchand was clearly based on the number of unrelated incidents in respect of patient boundary
violations that had occurred or were alleged to have occurred. In other words in the respondent’s mind there must have been
something wrong given five different patients had complained. The patients had no association with each other and the link
was simply the nature of the complaints, ie the inappropriate behaviour of the applicant. This was the conclusion drawn by Dr
Skerritt having interviewed the applicant about the first three incidences. This was the conclusion that was finally drawn after
the alleged episode with patient E.
The two prime difficulties for the respondent in defending their actions are that two of the allegations were, on Ms Moen’s
evidence, investigated by her or another supervisor and she did not perceive there to be a difficulty at the time. The other
supervisor thought the patient had had a nightmare. It was only the coincidence of further allegations that the earlier incidents
were resurrected. The other difficulty is that the allegation by patient E is not known fully and hence the applicant could not be
expected to know or answer properly as to what he is alleged to have done (see Beaumont and Heerey JJ in Byrne v Australian
Airlines Ltd (1994) 47 FCR 300 @332; Reader v Wyndham Lodge Nursing Home Inc 64 IR 83 @ 91).
In contrast, the respondent maintains that they could simply not ignore the fact that such allegations had been levelled against
the applicant on five separate occasions. The applicant did not appear to fully understand the importance of being sensitive to
patient boundaries and the incident with patient E appeared compelling in that, post the patient’s shower he was very agitated
and demanded to leave the Unit’s care. In other words the strong suspicion is that something must have occurred. The
applicant during his interview in relation to the first three allegations did not appear to fully appreciate the importance of the
Code and the Guidelines. He was then placed under supervised practise and at the time of dismissal was still on a good
behaviour bond. That is significant in my view, as are the warnings he received. The respondent did consider alternate
placements for the applicant but there were none. That is also relevant in judging the fairness of the termination.
The respondent refers to the decision in Blyth Chemicals Limited v Bushnell 49 CLR 66 @ page 81 where Dixon and
McTiernan JJ state—
“Conduct which in respect of important matters is incompatible with the fulfilment of an employee’s duty, or involves an
opposition, or conflict between his interest and his duty to his employer, or impedes the faithful performance of his
obligations, or is destructive of the necessary confidence between employer and employee, is a ground of dismissal
(Boston Deep Sea Fishing and Ice Co. v. Ansell (1); English and Australian Copper Co. v. Johnson (1); Shepherd v. Felt
and Textiles of Australia Ltd. (2) ). But the conduct of the employee must itself involve the incompatibility, conflict, or
impediment, or be destructive of confidence.”
The respondent also references the decision of the House of Lords in Malik v Bank of Credit and Commerce International S.A.
3 W.L.R 95 at page 109 states—
“It is expressed to impose an obligation that the employer shall not—
“without reasonable and proper cause, conduct itself in a manner calculated and likely to destroy or seriously
damage the relationship of confidence and trust between employer and employee.””
Reference is also made to the Nurses Code of Practice 2000 which states at Clause 4 Nursing care for client’s individual needs
in part—
“(3)
A nurse who is caring for a client for a client who is in a vulnerable physical or emotional state should ensure, to
the extent practicable, that no unfair advantage is taken of the client.”
The respondent therefore maintains that given the weight of unrelated allegations against Mr Balchand, they could no longer
trust him to perform his duties. They had sought to supervise and manage the issue, as well as make him aware of the practical
impact of the Code, but this had not proved successful.
There can be no doubt that the alleged actions, if proven, would constitute a dismissible offence. The applicant does not argue
otherwise. The applicant instead says they were not proven, old allegations were put to bed and resurrected and he did not do
what was alleged. There is no doubt that actions of this nature would seriously damage the trust in the employment
relationship.
On the evidence before me, I am satisfied that the respondent took appropriate steps to investigate each allegation and to
properly put these matters to the applicant and consider his response. They also referred relevant matters to the Nurses Board.
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In particular, having heard the evidence of Ms Moen, Ms Sutherland and Dr Skerritt, I am convinced that the work of the
applicant was otherwise held in good regard and there was no “witch-hunt” as submitted on behalf of the applicant. It is not
clear to me what else the respondent could have done to more fully investigate the allegation arising from patient E as the
hospital did not have full access to the details, due to the patient’s mental condition and the refusal by ‘North Metro’ to release
the report, on Ms Whittaker’s evidence. This does not mean that the hospital should have simply ignored the incident, and they
did not (see the discussion of ‘a fair hearing’ in Macken, McCarry and Sappideen’s. The Law of Employment 4th Edition,
pp328-9).
The applicant complains that the respondent’s approach is unfair in that, previously investigated incidences which were laid to
rest, were later resurrected and held against the applicant. The evidence is that this occurred, however, as with all issues to do
with this application it was a matter of whether the allegation was believed. Ms Moen chose at the time, having considered all
information to believe Mr Balchand. That view clearly changed later as doubt crept in given the allegations which surfaced. Ms
Moen’s approach was very considered, however, she in effect no longer gave Mr Balchand the benefit of the doubt. The
applicant does not seek to persuade me by reference to case law as to why the respondent was not able to adopt this approach. I
see no reason as to why the respondent was not entitled to revisit the earlier allegations, based on further matters coming to
their attention. In the circumstances I consider the respondent’s approach to be appropriate. A reasonable person could not help
doubt or at least review the earlier events in light of the later allegations. To simply ignore them would, in my view, not have
represented a proper approach to the care of their patients.
It is the case that the specifics of the allegations by Patient E were not put to Mr Balchand. This would normally be a
significant factor in determining that the dismissal was unfair. However, the nature of the complaint was put to Mr Balchand
[Exhibit R8]. The complaint as described in the letter by Ms Sutherland is that the patient “was touched inappropriately during
the shower by yourself. This was confirmed by the mother who also indicated that the touch was of a sexual nature. He was so
distressed by this event that he was required to be discharged forthwith.” Mr Balchand told colleagues that he had been
accused of rape, but agreed that he was not accused of such an act (Transcript p.65). He says the nature of the allegation was
not clear to him (Transcript p.66). However, the letter of 3 January 2002 is reasonably clear in its terms. The precise action that
it alleged to have occurred may not be, but Mr Balchand denied any touching of the patient in a sexually inappropriate manner.
The task of the respondent in these circumstances was not to prove the allegations. The respondent had to properly investigate
the complaint and afford the applicant a fair hearing. The respondent properly discharged this duty. The respondent had to
satisfy itself that there were reasonable grounds upon which to sustain a view that the allegations could be believed. This
requirement is stated succinctly by then Fielding C in the Full Bench decision in “C” and Quality Pacific Management Pty Ltd
73 WAIG 988 @ 997. He states—
“The question in such cases is that stated by Arnold J. in British Home Stores Ltd v. Burchell (1978) IRLR 379 at
380 as follows—
“What the Tribunal have to decide every time is broadly expressed whether the employer who has charged the
employee on the ground of the misconduct in question (usually, though not necessarily, dishonest conduct)
entertained a reasonable suspicion amounting to a belief in the guilt of the employee of the misconduct at that
time. That is really stating shortly and compendiously what is in fact more than one element. First of all, there
must be established by the employer the fact of that belief; that the employer did believe it. Secondly, that the
employer had in his mind reasonable grounds upon which to sustain that belief. And thirdly, we think that the
employer at the stage at which he formed that belief on those grounds, at any rate at the final stage at which he
formed that belief, had carried out as much investigation into the matter as was reasonable in all the circumstances
of the case.””
As stated, something apparently occurred during the period of showering to cause Patient E to be so upset as to demand
discharge (see Ms Whittaker’s evidence at transcript p.181-182). This explanation given by the patient to the clinical
psychologist was that the applicant had touched him in an inappropriate sexual manner. The applicant was advised of the
general nature of the complaint. Patient E had complained about another nurse and that nurse had resolved that issue with him.
Dr Skerritt’s evidence can raise some doubt about the veracity of Patient E’s account. However, he was not there to witness
Patient E on that occasion or indeed the other patients who made allegations, at the time of the alleged incidences. In that
sense, the patient’s distress at the time as witnessed, should carry greater weight and can support a reasonable suspicion that
something had occurred. It should be remembered that the clear view of the respondent was that the weight of several unrelated
incidences was too much to ignore. The episode with Patient E added greatly to and reinforced any suspicion that was held.
It is not for the Commission to interfere with the right of the respondent to terminate the services of an employee unless that
right has been exercised in a manner which could be found to be unfair, harsh or oppressive. In weighing that right it is
important to ensure that a fair go all round has been afforded (Undercliffe Nursing Home –v- Federated Miscellaneous
Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385). In weighing all the evidence I
cannot realistically come to a different conclusion than that arrived at by the respondent. The number and context of the
allegations gave legitimate cause in my view for something more than simple suspicion that the applicant did not fully
comprehend the need to respect patient boundaries. In that sense I believe that it is both understandable and probable that the
respondent would have and should have formed the view that they no longer had confidence in the applicant. The trust between
employer and employee had understandably broken down and the duty to patients had to be put first. I cannot then having
regard to my obligations under section 26 of the Act grant the application.
I will thus issue an order dismissing the application.
_________
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[L.S.]
Commissioner.
____________________
2003 WAIRC 07733
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
IGNAZIO ROMANO BIANCHI, APPLICANT
v.
BIANCHI CORPORATION T/AS ONYXBAR, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 14 FEBRUARY 2003
FILE NO.
APPLICATION 937 OF 2002
CITATION NO.
2003 WAIRC 07733
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr H Sklarz of Counsel
Respondent
Mr A Smetana of Counsel
_________________________________________________________________________________________________________
1

2

3

Reasons for Decision
This is an application made pursuant to s29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”). The applicant, Mr
Ignazio Romano Bianchi (known as Romano Bianchi), claims that he was denied certain contractual benefits arising from his
employment contract as General Manager of the Onyx bar in West Perth. The respondent, Bianchi Corporation, operates the
bar and the applicant’s brother, Mr Davide Bianchi, is a director of that company. The respondent also operates the Savoia
restaurant in West Perth. The sum being sought is $38,173.68 allegedly due under the contract for unpaid salary and
superannuation for the period 20 September 2001 to 22 April 2002. The applicant says that he was not paid for work which he
performed during this period and which involved the design and refurbishment of the premises, ready for opening, and then the
management of the bar. The bar opened for trading on 10 April 2002. The applicant left his employment voluntarily on
22 April 2002 and took an amount of money from the respondent’s safe on his departure.
The only written contract is [Exhibit IRB1] which reads as follows—
“Dear Romano
POSITION OF GENERAL MANAGER OF ONYX
I refer to the discussions that we have had concerning your position as General Manager of Onyx. In this regard in respect of
the services rendered by you—
1.
Bianchi Corporation Pty Ltd (“BCPL”) will pay you a salary of $60,000 per annum.
2.
In addition to your salary you will also be entitled to 15% of the net proceeds (“the 15% interest”) of the business
run by Onyx. (“the Business”). In this regard “net proceeds” is defined to mean the net operating profit made by
BCPL arising out of the Business.
3.
In addition to the foregoing, in the event that the Business is sold, you will be entitled to 15% of the net sale
proceeds.
The 15% interest, as mentioned in Item 2, is to be paid to you on a quarterly basis; with the first payment due on 30 March
2002 and thereafter on the last day of each subsequent quarter. In the event that such a day does not fall on a business day
then the 15% interest will be paid to you on the next business day.
I trust this accurately reflects our discussions.
Yours sincerely
DAVIDE BIANCHI
DIRECTOR
BIANCHI CORPORATION PTY LTD”
There was much evidence given about this contract which I will address later. The claim relates only to the $60,000 salary
component in the contract. The contract is dated 22 January 2002 and an undated version of the contract was attached to the
applicant’s application. In addition the application says as follows—
“During September 2001 1 was approached by Bianchi Corporation trading as Onyx Bar to undertake the responsibility of
the refurbishment of Onyx Bar, 72 Outram Street, West Perth.
We made a verbal and written agreement that I would be paid a sum of $60,000 per annum, plus 15% share of the net profit
and 15% of the net proceeds should the business be so1d. I worked from September 2001 to April 2002. I was not paid the
wages I was promised for the period of 8 months.
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I stayed because I was made to believe that once the business was opened, this happened on the 10th March 2002, that I
would begin to receive back payment for unpaid salary. I attempted to discuss the situation, but received an evasive
response. The situation deteriorated when it was obvious I would not be paid.
Not having any money caused me grief and enormous stress. This situation had significant impact on my life, sleepless
nights, depression and loss of appetite. In spite of all this Bianchi Corporation expected me to perform my duties. On the
22 April, 2002 at 11am I left the premises unpaid and to this day have been totally ignored.”
This suggests that the contract was made in September 2001 and contained all the provisions as expressed above. The
respondent does not challenge the provisions of the contract but says that these provisions were to operate from the time the
bar opened for business, which eventually happened on 10 April 2002. At that time the respondent says the applicant assumed
the position of General Manager and the contract commenced effectively. In addition, the respondent says that the monies
payable under the contract from 10 to 22 April 2002 are not due to the applicant as he took money from the safe on departure.
On the respondent’s submission this covers the amount which otherwise would be payable. Therefore, the key issue is in the
applicant’s claim whether the employment contract commenced on 20 September 2001 or 10 April 2002.
Evidence for the applicant was given by the applicant (hereinafter referred to as Romano); Ms Masuri Bianchi, the applicant’s
wife; and Mr David Hetherington and Mr Hassan Hodgkinson who were contractors at the Onyx bar. Evidence for the
respondent was given by Mr Davide Bianchi (hereinafter referred to as Davide); Ms Donna Cox, an investor in the bar;
Ms Miriam Le Miller, the respondent’s bookkeeper; and Mr Jason Bennetts, a cleaning contractor at the Onyx bar.
The evidence of the applicant is that his brother approached him in August 2001 and indicated that he was having financial
problems with his current business, the Savoia restaurant. Davide proposed to urgently open another business to assist him
financially with the restaurant. The applicant had previously had a bad experience with his brother over the opening of a
business, Bar Bianchi, and as a result had left the State. The applicant was sceptical and nervous, but as his brother needed help
he decided to “give it another go”. The applicant made it clear to his brother that he wanted to be paid and Davide knew that
the applicant did not have any money. The applicant understood that he was to be paid $60,000 per annum for helping his
brother. The applicant’s task was to design the premises and make arrangements with workers and contractors. The applicant
also had to speak to the investors, which Davide had arranged, and to collect money from them.
Romano says that he started to get worried in September as he was not getting paid. He continued his work as his brother
promised he would pay him. He worked daily from 7am to 7pm, and sometimes later. Davide would often not be at the site for
weeks. The applicant says that four or five months into the contract he was still not getting paid and he was getting pretty
nervous. He was also experiencing problems with not having funds to pay contractors. He kept approaching Davide who said
that things were going to be alright, but as Davide always made excuses the applicant asked his brother to put something in
writing. He says that, “It was my understanding that I was going to be a 15 percent partner with my brother, from the start.
This is from August.” (Transcript p.17).
The applicant says that he was never a contractor for his brother. He did not provide quotes or invoices as contractors were
required to do and did not operate a business at the time. He had operated his own businesses previously. After the letter of
22 January 2002 the applicant continued to pursue his brother to get paid and he says that Davide would come to him and
advise him that he would have to wait until the bar opened. The applicant says that he had no option but to wait (Transcript
p.19). The reason given by Davide as to why Romano had to wait was because the Savoia restaurant was not doing well and
the employees were complaining that they were not getting paid. The applicant started to become very sceptical that he was
ever going to get paid.
The applicant says that he was the designer and architect of the premises. There was a shortfall in funds to do the work and the
applicant was harassed daily by presumably contractors to get paid for their work. He was responsible for the workers; they
only knew him as the manager. The applicant paid the printer $1,000 from his own funds for work towards the opening of the
bar, as his brother begged him to do so, and he needed the bar to open to get paid. In total he made advances during his last
month of $3,600 to the respondent to cover various costs. He had receipts for these advances and he took these to Ms Le Miller
on 20 or 21 April and begged her to pay him a cheque for that amount. He says that Ms Le Miller went through all the receipts
with him and calculated the amount. She felt sorry for him, said that she would do all she could to pay him and that she had to
talk first to Davide.
The applicant complains that he approached Davide many times to discuss his payments but Davide was not interested. The
applicant says he was the General Manager but was asked to leave the premises when staff meetings were held and not one
staff member knew the applicant as the General Manager. The applicant went to his brother’s office and found that his brother
had thrown all the applicant’s business cards in the bin. The applicant says he realised then that his brother had shafted him for
8 months. The applicant had the keys to the safe. He opened the safe and there was $45,000 in takings in the safe. He then
enlisted Jason Bennetts who was a friend of both brothers. He counted out $3,600 before Jason as a witness, told him that that
was all he was taking (it being money he had spent on the respondent’s bills). He then gave the keys to Jason, told him he was
not well and left.
The applicant says that he regularly paid 6 or 7 labourers in cash which was money given to him by his brother. He collected
cheques from investors on Davide’s instructions and gave them to Davide.
Under cross-examination, the applicant was asked, “And you felt that you and your brother, Davide Bianchi, were partners?
The applicant replied, “That was my understanding” (Transcript p.32).
The applicant says he went to see Ryan Kelly at the Savoia restaurant to ask him for money because he had none. Mr Kelly
gave him money every three weeks from about January 2002 onwards. The amounts were $200 or $150. During the
refurbishment of the Onyx bar the applicant stayed with Davide in his apartment. He ate for no cost at the Savoia restaurant
and drove Davide’s personal vehicle, a Jeep Wrangler.
The applicant says that he never filled out a taxation declaration form, completed timesheets or received payslips. He received
Social Security payments for three months (ie 11 January to 22 March 2002) of the eight months when, on his evidence, he
was an employee of the respondent. He applied for this because he was not getting any money, could not feed himself and was
trying to help his brother.
The applicant denies that he originally discussed with his brother receiving a salary of $40,000 when the bar opened for
business. He denies also that Ms Cox, in January 2002, indicated that she would try to get him more money from his brother.
He says that she said she would try and get money. On 22 January 2002 Davide gave Romano an original of the letter marked
[Exhibit IRB1]. The applicant says he asked Ms Cox to prepare the letter. He did not ask that a reference to backpay to
September 2002 be incorporated in the letter. He trusted his brother; but he needed something in writing as things were getting
“pretty tight” (Transcript p. 37-38). The applicant denies asking Ms Cox to say for the purposes of the Commission hearing
that Davide Bianchi signed the letter in September 2001.
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The applicant says that he did the designs for the new venture and produced plans [Exhibit R1] with Chris Devaney. He was
the project manager during the refurbishment and when the bar opened was to be the General Manager. He was not told what
to do by Davide; he sat down with his brother and discussed what they needed to do. Financially he was under Davide’s
control. He says that Ms Cox was a legal adviser to Bianchi Corporation, to Davide Bianchi and to himself, however, he never
went to her as a client. She loaned him $5,000 as she was infatuated with him and he was desperate for money. He has repaid
her half of that loan. He was very good friends with her at one stage. He says he went to see Davide at the Savoia on several
occasions as he was desperate. His brother was not interested in talking to him so he spoke to Mr Kelly, who was a friend to
him and a companion to his brother. Mr Kelly gave him money regularly out of the kindness of his heart.
The applicant says that he went to see Ms Cox at the time he was about to depart the Onyx bar. He told her that he was about to
leave and she asked him not to. He asked her why she had dated the letter as 22 January 2002 when she knew the agreement
was made in August 2001. She replied that that was the only way she could get Davide to sign the letter.
Ms Masuri Bianchi, the wife of the applicant, gave evidence that from August to about December 2001 she was not living with
her husband but spoke with him every day. He made an arrangement with his brother Davide to work at the Onyx bar and did
so on a full-time basis from September 2001; for which he did not receive any payment. Her husband was concerned about the
non-payment and she encouraged him to speak to his brother and get something in writing. She says that her husband designed
various things at the Onyx bar, instructed labourers and oversaw everything that happened in the place. He was not paid for his
work with Bianchi Corporation.
Mr David Hetherington, a cabinetmaker, gave evidence that he was contracted by the Onyx bar to do various jobs. His
quotations were submitted to Davide and Romano and he was instructed by both of them. He was under the impression that
they were partners. Both the brothers were on site and he co-ordinated work with them. He says, “Romano was giving us
drawings. We were pricing, answering to Romano. My ...(indistinct)... were all going to Romano. And David was liaising with
Romano on site” (Transcript p53). At different times either brother was on-site.
Mr Hassan Hodgkinson gave evidence that he installed a sound system for the Onyx bar and was employed by Davide to do
this. He was paid in instalments and was instructed on-site by Romano and Davide. The authorisation for payment was made
by Davide and paid by Ms Le Miller.
Ms Donna Cox gave evidence that she first met Davide in December 2000 when he was refurbishing the Savoia restaurant
which is near her work. She met Romano in August 2001 through a third person at the Savoia. She says that in December
2001 the applicant advised her that he was assisting his brother in the refurbishment of the Onyx bar and that he was to be
appointed as General Manager when it opened. He told her that his salary was to be $40,000 and he was to receive a
“percentage in the interest”. He asked her to draft a letter for him to confirm his position as General Manager when the bar
opened. She drafted [Exhibit IRB1]. The applicant explained the terms to her and she checked these with Davide who agreed,
but insisted that the percentage payment was tied to the applicant being General Manager so that he could not simply walk
away with 15%. A salary of $40,000 was mentioned by both brothers.
Ms Cox showed the draft letter to the applicant and advised him that as she believed that Davide was extremely generous she
might be able to get him to increase the salary to $60,000. She drafted two letters and on the applicant’s request put them to
Davide. She met with Davide on 22 January 2002, showed him the two letters. They discussed the salary and Davide signed
the letter including $60,000 but wanted a job description from his brother. He was concerned that his brother’s abilities in
running the premises were untested. At that time the Onyx bar was due to open in February 2002.
Her evidence is that in drafting the letter, Romano’s intent was to secure his salary and benefits as General Manager when the
Onyx bar opened. Once the letter was signed she advised the applicant who she says was ecstatic. He asked if she had a copy
of the letter and she told him to ask his brother. He rang her that day and told her that he had the original letter. In late April
and early May 2002 she says that the applicant rang her to ask her to testify if necessary that the letter she prepared was dated
September and she refused the request.
Under cross-examination Ms Cox says that she drafted the letter at the applicant’s request and as a friend, not as a solicitor.
They have since parted company. She has no connection to the respondent company other than as an investor and is not a
friend of Davide. She knows that Davide has summonses against him for non-payment to contractors as she met him in the
street one day, he had them in his hand and he mentioned that he was defending them on the basis of defective work.
Ms Cox says that the applicant did labouring and a few telephone calls whilst on-site at the Onyx bar; he was not the General
Manager. She says that he did not work there from 7.30am to 6pm and she knows this because on a number of occasions she
had early morning meetings with Davide, and Romano would not even be there at 8am. She says that the applicant was a
contractor and Davide did most tasks.
Davide’s evidence concerning his brother’s engagement is—
“There was no formal arrangement, either in written or verbal, and during the course of Romano’s work of the
refurbishment at Onyx I asked my brother to give me a hand, and - - to do with the refurbishment, and at the same time
while that was happening I paid for his rent at the place where he was living, and 24 hour use of my car, and all his meals
were paid, and cash payments.” (Transcript p.81)
He says that the applicant came and went as he pleased. He was receiving Social Security payments at the time. The applicant
was given weekly sums of $250 from the respondent from December 2001. During the refurbishment the applicant’s duties
were to keep the worksite clean and answer telephones. Davide would discuss ideas with his brother as to how the premises
should look, but he (ie Davide) had the final say.
In December 2001 Davide advised the applicant that once the Onyx bar opened he would be made General Manager with a
salary of $40,000, 15% of the profits and 15% of the goodwill if the business was sold, if he stayed as manager. He signed the
letter on 22 January 2002 agreeing to pay the applicant $60,000 as General Manager. He says that on 22 April 2002 Jason
Bennetts, the VIP Cleaning contractor gave him the keys to the premises after watching the applicant take $5,000 from the
safe.
Davide says that the applicant was listed as a contractor in the respondent’s files and only became an employee when he
became General Manager on the opening of the restaurant [Exhibit DB1]. He says that he never discussed with his brother an
issue to do with backpay during the refurbishment.
In respect of the contract between them Davide says—
“I can only tell you what - - we had an informal arrangement. I asked my brother to come and give me a hand, and that he
would be involved in the business. There were no discussions until - - it was put in writing and we discussed it in
December that I would make Romano general manager and pay him a salary of 40, but then turned out to be 60, and I was
giving him, you know - - you know, there was quite a lot - - 15 per cent” (transcript p.87)
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Every Friday he says the applicant would collect $250 from Mr Kelly or himself. He says that basically the applicant kept the
work-site clean. They spoke together about ideas for the bar, but Davide says that he was the person who made the decisions
and had the financial control. Romano came and left as he wanted to. Davide says that his brother has “ripped me off plenty
time” but that he helped him as he was his brother. He denies that the provision of food and a car to the applicant has anything
to do with him being an employee. He says that the publicity references to them being partners or jointly initiating the project
were to make his brother feel good.
Davide says that he asked Ms Cox to draft the letter of 22 January 2002, but that Romano wanted the letter. He instructed Ms
Cox to attach to the 15% interest a condition that the applicant remain as General Manager.
He says that the applicant took $5,000 from the respondent’s safe. He knows this because he counted the float; Ms Le Miller
did not count the float.
Ms Le Miller gave evidence that she discussed the applicant’s role with Davide and was advised that the applicant was just to
help out with the refurbishments and was to receive about $250 per week, to be taken from the Savoia till. She recorded these
payments. Davide had asked her to create this arrangement in the books for the applicant. She says the applicant was not an
employee as he never filled out timesheets or a taxation declaration and was not on the payroll list. She says that she was
advised by Davide that once the bar opened the applicant would receive $60,000 per annum. She never discussed backpay with
either brother.
Ms Le Miller says that she reconciled the float of 22 April 2002 and the applicant’s receipts. She says that $3,395.75 was taken
from the safe. The final balance in the till was $2,346.60. She did not consider the applicant to be an employee when he left.
She was told by Davide that the applicant had taken the money.
Mr Jason Bennetts’ evidence is that he cleaned the Savoia restaurant and the Onyx bar under contract. On 22 April 2002 he
was with the applicant in the Onyx bar. The applicant was upset and he went to the safe and grabbed some money and gave the
keys to Mr Bennetts. Mr Bennetts did not see how much was taken.
He says that Davide was in charge of the Onyx bar and that the applicant did work for him which included cleaning and
supervising contractors. The applicant complained to Mr Bennetts that he was not getting wages.
Counsel for the applicant submits in closing that Romano was, on his evidence, an employee from 20 September 2001. Added
to the applicant’s evidence is the evidence of the contractors, Mr Hetherington and Mr Hodgkinson, who saw Romano on-site
and perceived him to be a manager or supervisor. Davide and Donna Cox, on the applicant’s submission also say that Romano
did work on site, albeit Davide restricts his brother’s duties to yard cleaning. The cash payments [Exhibit MLM1] of
$2,740 given to Romano between September 2001 and April 2002 are also suggestive of an employer/employee relationship.
The applicant’s evidence is that these were loans received from Davide’s partner, Ryan Kelly, through the Savoia restaurant.
They were not payments received from the Onyx bar. The press release suggests that the applicant made substantive
contribution to the new venture and hence was more than a yard cleaner as described by Davide.
Further, on behalf of the applicant it is submitted that the original arrangement in September was informal. Romano asked his
brother to pay him wages of $60,000 per annum and as he proved to be elusive then the applicant pressed Davide for it in
writing. Additionally, the letter of 22 January 2002 refers to “services rendered” and “Discussions we have had” which are
indicative of a past arrangement. The 15% profit sharing arrangement being peripheral to this application. The fact that the
applicant left his employment about two weeks after the venture opened is indicative that he was not being paid and considered
that it was unlikely that he was going to get paid; not that he was to be paid from the commencement of trading of the Onyx
bar. The bookkeeper Ms Le Miller also gave evidence that the applicant was not employed on 10 April 2002, ie the opening
date. This is contrary to Davide’s evidence that he instructed her to put the applicant on the payroll at that time, as a general
manager.
In terms of the control test, counsel for the applicant submits that Davide was at all times the financial controller and principal
of the enterprise. He had full control over employees on his own evidence. There is no evidence that the applicant was a
contractor who quoted and invoiced for jobs. This is simply said by the respondent to suggest that the applicant was not an
employee. The fact that the applicant received Newstart allowance up until 12 September 2001 and then again from 11 January
2002 to 22 March 2002 is indicative that the applicant commenced employment with the respondent and then after receiving
no payment had to access this allowance.
In relation to the monies which were taken by the applicant on his last day, counsel for the applicant says that these were for
reimbursement of receipted expenses incurred by the applicant. The figure for drawings of $2,346.40 created by the
bookkeeper was to accommodate a shortfall in funds. This cannot be seen as a wage, a loan or as theft on the part of the
applicant.
Counsel for the respondent says that the applicant failed to discharge the onus upon him to prove that he was an employee for
the period from September 2001 until the bar opened on 10 April 2002. There was confusion over the status of Romano during
the refurbishment period, but the applicant had the capacity to make decisions independently of Davide, did not fill out a
taxation declaration form or timesheets, and worked irregular hours. The respondent says that what existed was an informal
arrangement that can best be categorised as that of independent contractor.
In the alternative, the respondent submits that if the Commission were to find that the applicant was an employee during the
period of refurbishment then there was no agreement to backpay, on the evidence of Ms Cox, Ms Le Miller and Davide. Any
payment was to commence when the bar opened. The applicant was compensated for the period when he was an employee by
the money which he took from the safe. Hence there is no debt.
The credibility of witnesses is a central consideration in this matter. The only persons who are able to give evidence about the
terms of the engagement at the time it commenced are Romano and Davide. Ms Donna Cox became involved in January
2002 in drafting a letter and presenting it to Davide to sign. Both parties rely on this letter as covering the terms of the
employer-employee relationship. I have considerable doubts about the evidence of these three witnesses.
I do not have a difficulty with respect to the evidence of Mrs Masuri Bianchi, Mr Hetherington, Mr Hodgkinson, Ms Le Miller
and Mr Bennetts. Mr Bennetts was cautious in giving his evidence but his evidence was undiminished in cross-examination
and in my view may be relied upon. Mrs Bianchi’s evidence only goes to support the view that the applicant sought his
contract in writing and worked at the Onyx bar.
It is obvious to me from the hearing that I cannot rely on the evidence of Romano, Davide or Donna Cox. My impression of
Romano’s evidence is that it was inconsistent, vague, exaggerated and at times evasive. My impression of Donna Cox’s
evidence was that it was argumentative, inconsistent and completely preferential to Davide. I do not seek to infer as to why this
may be so. My impression of Davide’s evidence was that it was inconsistent, exaggerated and at times hesitant. His mostly
emphatic demeanour and seeming clear understanding of the relationship and events became ponderous and cautious during
difficult points in cross-examination.
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It is important to go to some of the detail of the evidence in understanding the impressions I have formed from hearing. The
date of the letter of contract is a key point. If there were any doubt about this being an issue the applicant was clearly put on
notice by a series of letters prior to the hearing. The applicant attached to his application an undated letter. He says in evidence
that the letter was drafted in January 2002. When asked direct questions in cross-examination as to why an undated letter was
provided with the application Romano seemed to attribute it to his photocopying and in my view sought to avoid the issue. The
relevant exchange is as follows—
“All right. If I could just clarify one point. The application that you filed in these proceedings - - ?---Yes.
- - which you did yourself, you attached the letter of the 22nd of January - - ?---Yes.
- - to your application - - ?---Yes.
- - but you didn’t put the date - - the photocopy - - you didn’t photocopy the date of the letter, as I understand it?---That’s
correct, sir.
The - - ?---That’s correct.
The letter on the court file is undated?---That’s correct.
Well, why is that?---It was the wrong one. Yes, it was my fault. Yes.
You photocopied the wrong letter?---No. I photocopied about six or seven copies.
I see. And, what, you just - - there was a bad photocopy?---I’m sorry, if you mean that that’s a problem, well I’ll admit
that I submitted the wrong one, yes.
Isn’t it the case that you asked Ms Cox several months ago if she would give evidence that the letter of the 22nd of
January 2002 was, in fact, signed by David Bianchi in September 2001?---I’m sorry?” (transcript p.39)
The applicant during much of his evidence states in various ways that he often sought to discuss the payment of his wages with
his brother and that Davide avoided the discussion, avoided meeting him or refused to discuss the issue. This occurred over a
number of months and yet he admits in cross-examination that he was at that time living with his brother, having regular meals
at his brother’s restaurant, driving his brother’s car and discussing and making decisions with his brother on the fit-out of the
Onyx bar. It is difficult to accept that such regular contact and co-operation occurred, over several months and during a time
when Romano, on his evidence, was desperate for money and yet his brother, Davide was simply avoiding him and refusing to
honour his contractual obligations. In the face of all this Romano continued to work, on his evidence, because Davide was his
brother and he sought to help him. Romano’s evidence is that Davide was in financial difficulty and even though he, ie
Romano, was desperate for money, in the final stages of refurbishment he contributed $3,600 of his own funds to pay the
respondent’s bills. This is against a backdrop where Romano had been burnt by his brother in a business arrangement on a
previous occasion. It is difficult to reconcile all of this evidence and accept it as accurate.
Romano’s evidence is that he was in fact suspicious of Davide from the beginning, due to previous business dealings with him,
and yet only realised that he had been taken advantage of when, after the restaurant opened, he found his business cards in the
rubbish bin. Romano says also that he had a job worth $60,000 and yet admits under cross-examination that he claimed social
security benefits for part of that time. The applicant says he received reasonably regular payment as a loan from Ryan Kelly at
the Savoia restaurant but this was only out of the kindness of his heart.
The applicant’s evidence as to how he dealt carefully with the money and the receipts in the presence of Mr Bennetts and Ms
Le Miller is inconsistent with their evidence and I would prefer their evidence to that of the applicant.
Ms Donna Cox says repeatedly and emphatically that she is not a friend of Davide Bianchi. Yet her evidence is very effusive
about him, his qualities and character. In fact her evidence is completely preferential. She acts as an instructor for him in the
claim his company defends in the Commission. Yet she was summonsed by the respondent to give evidence. She says that she
knows Davide because she used to stop and talk to him at his restaurant. She has invested approximately $82,000 in his
business and says that Davide is not rightly being pursued by creditors. These claims are being challenged due to incomplete
work. How she knows this is because she met him in passing in St George’s Terrace one day. This defence of Davide in my
view is not believable. Her evidence in short is not convincing and must at the very least be treated with some caution. Her
evidence regarding the applicant’s work is different to that of Mr Hetherington and Mr Hodgkinson and I would prefer their
evidence to that of Ms Cox.
Davide says that he was simply helping his brother out because Romano had no money. He says that Romano was just doing
cleaning jobs and covering the telephone, and yet he made decisions with Romano about the fit-out of the restaurant and
promoted his contribution in the media. His evidence on this issue is also different to that of Mr Hetherington and Mr
Hodgkinson and I would prefer their evidence. Davide is emphatic that his brother took $5,000 from the safe at the Onyx bar
and that he himself counted the monies; yet the respondent’s case is that $3,395.75 was taken by Romano based on the
reconciliation undertaken by Ms Le Miller. Her evidence is that she counted the money and her evidence in my view is much
more reliable.
It is clear from the evidence of Mr Hetherington, Mr Hodgkinson and Mr Bennetts that both Davide and Romano together
managed and made decisions about the refurbishment of the Onyx bar and assisted with its design. Davide says they discussed
ideas for the design. Romano puts his creative involvement at a higher level, but [Exhibit R1] being the architect’s plans for the
bar, speaks against this evidence. It is clear that either Romano or Davide instructed and took quotes from contractors in
orchestrating the refurbishment. Having regard also to the publicity about the new venture, Romano’s role and work was more
than Davide or Ms Cox attribute to him, ie answering telephones and keeping the site clean. It is difficult to ascertain the
regular pattern of work from the evidence, but it can be inferred that Romano was on-site regularly and organising the project
for the time in question. On Davide’s own evidence, and that of Ms Le Miller and the applicant, Davide was the financial
controller of the project.
It is not challenged that the applicant was not paid for the period in question other than the regular payments of $250. I accept
Ms Le Miller’s evidence about these payments and would also say that the applicant’s evidence on this issue cannot be treated
seriously. Mr Hetherington says that he saw the brothers as partners. Romano’s own evidence suggests this in part. A press
release dated February 2002 [Exhibit IRB2] describes the Onyx bar as “Davide Bianchi’s newest project”. It goes on to state,
“Bianchi brothers, Davide and Romano, looked around Perth and decided they wanted to start a project together ….With that
in mind they came up with “ONYX”. Uniting Romano’s long history in fashion and Davide’s design and decorating talents
…”. The press release reads as if the venture was one of joint instigation and collaboration by the brothers.
Ms Le Miller says that she was never advised that Romano was an employee, except that Davide advised her that Romano
would be General Manager of the bar when it opened. She refers to the arrangement which Davide established with Romano as
“unique” and that the applicant was listed as a contractor. There is no evidence that Romano quoted and invoiced for jobs even
though he was listed on the respondent’s accounts as a contractor. The evidence is that the applicant received regular cash
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payments of approximately $250 which totalled $2,740 [Exhibit MLM1]. The payments were taken from the till of the Savoia
restaurant and I consider it implausible to suggest they were somehow loans and done out of the kindness of Ryan Kelly’s
heart. During part of this same period the applicant claimed an allowance from the Commonwealth as if he were not employed.
Counsel for the applicant submits that the applicant had to access this allowance as he was employed but not getting paid.
However, Romano was getting paid. He was getting regular amounts of $250. He had free accommodation for a period of time.
He received free meals, as did his wife at the Savoia restaurant. Romano drove his brother’s vehicle. Counsel for the
respondent says that the applicant was a contractor. There is no evidence to support this proposition in my view, and I find that
the applicant was not a contractor. I could understand if it were argued that the applicant had some form of business
arrangement with the respondent, but this is not put by either party. I will deal with this more fully in dealing with [Exhibit
IRB1]. There were several suggestions in the evidence, including by the applicant, that the brothers were partners.
In Hotcopper Australia Ltd v David Saab 81 WAIG 2704, the Hon President outlined the nature of a claim for denied
contractual benefits under the Act. He states—
“33. I observe that a claim made under s.29(1)(b)(ii) of the Act is not a claim for breach of contract of employment, in the
common law sense, because the ability to make the claim, the nature of the claim and the remedies available are
limited by and also stem from the wording of the sub-section. S.29(1)(b)(ii) prescribes and defines a particular
statutory breach of contract within those limitations.
34. The limitations (and/or conditions precedent to the exercise of jurisdiction and/or power) include the following:(a) The claim must relate to an “industrial matter”, as defined in s.7 of the Act.
(b) The claim must be made by an “employee”, as defined in s.7 of the Act.
(c) The benefit claimed must be a contractual benefit, i.e. the claimant must be entitled to the claim under his/her
contract of service.
(d) The subject contract must be a contract of service.
(e) The benefit must not arise under an award or order of the Commission.
(f) The benefit must have been denied by the employer.
(See also the discussion of the nature of s.29(1)(b)(ii) claims in Ahern v AFTPI 79 WAIG 1867 (FB).)”
It is common ground that [Exhibit IRB1] represents the contract and is a contract of service to engage the applicant as General
Manager of the Onyx bar. It is the applicant’s submission and evidence that the terms of this contract were made verbally in
August/September 2001 and committed to writing through the pressure of Romano and Ms Cox on 22 January 2002. The
respondent says that the contract when made was not to take effect until the bar opened on 10 April 2002. I do not have any
other contract that I am dealing with on the application and submission of the applicant. On this simple issue I am not at all
persuaded by the applicant as to the veracity of his case.
It is seemingly common ground that that contract would meet all the criteria outlined by the Hon. President save for the
argument concerning the date of operation of the contract. I have found that the applicant was not a contractor for any of the
period in question. This does not automatically mean that this contract operated for the whole of the time or that the applicant
was an employee for the whole of the time. The applicant’s case is that he was an employee for the whole of the time under
this contract. It may be there existed an arrangement whereby the applicant would assist his brother to establish the bar and
would receive some assistance in kind and the prospect of then managing the bar and having a beneficial interest in the bar.
This is Davide’s evidence. There is a suggestion in the evidence that they were somehow partners but neither party makes
submission to that effect. However, the important issue is when did the contract commence, so that it can be determined when
the benefit was denied, if at all.
The onus falls to the applicant to prove his case. He has not discharged that onus. The applicant has left me with no confidence
that the contract, which he says operated at all times, was somehow not performed upon for many months, that he demanded
and was very glad when it was translated into writing on 22 January 2002, but he still did not get paid and that he had to leave
some three months later when he finally realised the contract would not be honoured. Whilst I also have difficulty with the
evidence of the other two witnesses who can shed some light on the meaning of the contract, I am convinced that it is more
plausible that the contract was to operate post project completion and on the opening of the bar.
It is hard to reconcile the applicant’s evidence. He says he regularly paid monies in cash to labourers and on occasion received
large cheques from investors. Yet he never received any money from the respondent himself. He knew the financial position
and difficulty of his brother, lived with him, drove his car, and ate at his restaurant. Yet the applicant says he was suspicious of
Davide, nervous that he was not getting paid, and still continued to work for a long period without pay. Against all of this
background, when he was desperate for money, regularly avoided or turned away by his brother, under great stress and with a
pregnant wife, he continued to work and pursue his brother for payment of his salary for 8 months. He did receive some
regular monies by way of a loan from his brother’s partner. He also received some Social Security payments at a time when he
says he was employed. Then in a desperate state, he realised that his brother had shafted him when he saw his business cards in
the bin and proceeded to take from the safe only the $3,600 which was owed to him by his brother for credit which the
applicant had effectively given to his brother. The circumstances leading to and including this later event are said to have been
witnessed by two persons, neither of which substantiate the applicant’s version of events. Put bluntly it is simply hard to
believe the applicant’s evidence.
If I go to the contract, on a plain reading of the contract without, any other evidence, I would have assumed that the contract
was to operate on signing, having culminated from recent discussions. Neither party submit that this is how the contract is to be
read, so seemingly there is ambiguity in the contract. The contract is not a normal offer of engagement to a position or job in
that it refers only to salary and to no other conditions of employment. It then refers to two other benefits being a 15% interest
in the business on sale and 15% of the net operating profits to be paid quarterly. Both of these latter conditions could only
operate prospectively. The respondent is adamant that he tied the 15% interest to the condition that the applicant remained in
the General Manager position. This is not explicit other than perhaps the reference to “your position as General Manager of
Onyx”. The applicant is adamant that he chased his brother for months to be paid his salary, instructed Ms Cox to write the
letter, checked the letter before it was presented to Davide, was happy when he received the signed original and yet there is no
mention of backpay or an operative date for the contract. This is so even though these points were seemingly crucial and would
have been very easy to express in writing. The contract does say that the respondent “will pay you a salary of $60,000 per
annum” (my emphasis) and again suggestive of a prospective payment as with the other benefits. The applicant relies on the
word “rendered” and the contract having been drafted to reflect the discussions between the two brothers. The contract refers
to “in respect of the services rendered by you” as General Manger of Onyx. In other words services that were performed and
that are to be performed. I consider that this interpretation places an incorrect weight on a literal interpretation of that word.
Additionally, in the context of the contract as a whole and the evidence given it is more plausible to interpret the contract as
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meaning that the applicant, for his efforts in establishing the bar and then managing it, was to receive certain considerations
once the bar became operational and was generating funds.
62 There is an issue as to the salary payable for the period 10 to 22 April 2002 when the contract was in effect. The money taken
by the applicant was, on Ms Le Miller’s calculations, well in excess of what he was due for reimbursement based on the
receipts. I accept this evidence. That amount, being the money taken less the reimbursement, was also, on my calculation, in
excess of his net salary for the period in question. In accordance with my obligations under section 26 of the Act I would not
award any amount for this period.
63 For the above reasons I would dismiss the application.
_________
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HAVING heard Mr H Sklarz of counsel on behalf of the applicant and Mr A Smetana of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement. Application for contractual benefits dismissed.
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Mr G Sturman (as agent)
_________________________________________________________________________________________________________
1

2

Reasons for Decision
This is an application by Robyn Clements (“the applicant”) pursuant to S.29(1)(b)(i) and (ii) of the Industrial Relations Act
1979 (“the Act”). The applicant alleges that she was unfairly dismissed from her employment with Caldera Nominees Pty Ltd
ABN 96 276 831 947 trading as Harrington Brokers (“the respondent”) on 31 May 2002 and that she is due benefits under her
contract of employment in relation to wage underpayments, annual leave and superannuation entitlements. The respondent
denies that the applicant was unfairly terminated or that she is due any benefits under her contract of employment.
Applicant’s Evidence
The applicant has worked as a sales person in the insurance industry for approximately 15 years and for the past 10 years the
applicant has been selling classic car insurance. The applicant commenced employment with the respondent on 1 July
1998 selling classic car insurance. Exhibit A1 confirms the applicant’s contractual arrangement with the respondent. She was
paid a salary package of $40,000 per year plus superannuation and four weeks’ annual leave based on working five days per
week. A bonus of $5000 was to be paid in the first 12 months upon achieving certain targets. In May 2000 the applicant
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requested that her working hours be reduced to four days per week (Exhibit A7). In October 2000 Mr Flamer, the respondent’s
Director, wrote to the applicant agreeing that the applicant could work four days per week on a reduced annual salary of
$34,000 (Exhibit A8).
3

From 1998 until her termination the applicant worked continuously with the respondent and Mr Flamer, even though the
respondent merged with other insurance brokers. At termination, the applicant was paid a wage of $653.90 per week, based on
a working week of 30.4 hours.

4

The applicant gave evidence that on Wednesday 22 May 2002 she returned to work after taking three weeks annual leave. Mr
Flamer approached the applicant late that afternoon and informed her that there was no longer work available for her to
undertake, as the respondent was merging with another broker who was to undertake classic car insurance sales and her
position had thus become redundant. Mr Flamer gave the applicant notice that she was to be terminated effective from Friday
31 May 2002. She requested that her termination be put in writing and Mr Flamer responded accordingly (Exhibit A4).

5

Subsequent to this discussion with Mr Flamer, Austnet Insurance Services (“Austnet”), the broker which was taking over the
respondent’s classic car insurance business, contacted the applicant and interviewed her for a position which involved similar
duties to those she had been undertaking with the respondent. Austnet offered the applicant a salary between $30,000 and
$31,000 to work a five day week. The applicant rejected this offer as she would be earning less than her current earnings and
working longer hours. The applicant also rejected the position because a greater workload would have been expected of her in
the new job than in her current position. The broker then re-offered the applicant the same position with a salary based on a
percentage of commissions received from sales. The applicant stated that as the value of the second offer was effectively no
different to the first, she refused this job offer.

6

The applicant stated that prior to 22 May 2002 she was unaware that the respondent was selling part of its business and that her
job would no longer exist. The applicant gave evidence that even though she was given notice to finish on 31 May 2002 she
was required to leave work on the Tuesday prior to 31 May 2002 because of the sensitive commercial nature of the business
within which she worked.

7

Approximately five weeks after termination the applicant was paid outstanding annual leave entitlements. On 27 May 2002 the
applicant requested that the respondent pay her at least three weeks’ pay in lieu of notice, to which she believed she was
entitled. The applicant stated that she did not receive all of the three weeks’ pay in lieu of notice due to her until some time
after proceedings were initiated in the Western Australian Industrial Relations Commission.

8

In relation to the applicant’s claim for benefits under her contract of employment, the applicant is claiming an extra 20 minutes
pay per day, at her ordinary rate of pay, for each day that she was employed by the respondent. The applicant stated that when
she commenced employment with the respondent in 1998 she was advised by her Office Manager, Mr Roosendaal that the
hours of work were 8.30am to 5.30pm with one hour off for lunch. Thus, the applicant worked 8 hours per day. After the
applicant was terminated she reviewed her pay slips and found that each week that she worked for the respondent she was paid
for working 7.6 hours per day instead of the 8 hours she worked each day. In addition to payment for the additional time she
worked each day the applicant believes that she is entitled to increases in annual leave payments already received based on the
extra hours that she worked, plus increases to superannuation contributions.

The applicant confirmed that apart from the entitlements set out in Exhibit A1, she did not have any other written contract of
employment with the respondent.
10 Under cross examination the applicant conceded there was never any specific arrangement as to the number of hours that she
was to work in any week. The applicant confirmed that the hours between 8.30am to 5.30pm constituted her standard working
hours and that she worked alongside Mr Roosendaal who also worked those hours. The applicant confirmed that there was no
agreement for her to be paid overtime after a particular number of hours were worked, however the applicant was paid for
working her normal day off.
11 After termination the applicant sought jobs with other classic car insurance brokers. She applied for five jobs and was
successful in obtaining employment selling classic car insurance in mid July 2002. The applicant is currently earning a similar
salary to the amount she was earning with the respondent and her hours of work are 8.30am to 5.00pm.
9

Respondent’s Evidence
Mr Flamer has worked for many years in the insurance industry. In July 1998 he sought to expand his business by taking on
classic car insurance and on this basis the applicant was employed to work in this specific area. He confirmed that some time in
the year 2000 the applicant asked to adjust her working hours to work four days per week. Mr Flamer agreed to this request
and the applicant’s salary was reduced accordingly.
13 Mr Flamer gave evidence that the applicant did not raise the issue of payment for extra hours worked at any stage throughout
her employment with the respondent. He stated that the respondent’s employees worked the hours that were necessary to get
the work done and it was not unusual for some of the respondent’s employees to commence work earlier than 8.30am or finish
later that 5.30pm. Mr Flamer stated that there were no set hours that the applicant was required to work and that the applicant
would normally be expected to work within the hours of 8.30am to 5.30pm. He gave evidence that the applicant never
requested overtime payments for the additional hours that she worked. However, he confirmed that the applicant received
payment for occasionally working on a Monday, which was normally the applicant’s day off. He stated that the hourly rate
stated on the applicant’s pay slips ($21.51) was based on the applicant’s annual salary and took into account an employee
working 38 hours per week. The rate was generated by the computer software programme that he used. He understood that the
applicant was happy with the rate of pay paid to her by the respondent.
14 In relation to the applicant’s termination Mr Flamer stated that he advised the applicant on Thursday 23 May 2002 that she was
to be terminated effective on 31 May 2002. He stated that he commenced discussions with Austnet in mid May 2002 with a
view to merging part of his business with Austnet and the agreement was not agreed to and signed off until 23 May 2002. He
informed the applicant about her termination as soon as the agreement with Austnet was finalised. He confirmed that he spoke
to Austnet’s Manager about the possibility of the applicant obtaining employment with them. Mr Flamer stated that the
respondent still trades however, there is no longer any position available for the applicant as the respondent’s operations had
been restructured and there was no work available for an additional employee.
15 He stated that the applicant was required to leave the respondent’s operations prior to 31 May 2002 because Austnet did not
wish the applicant to remain at work because of confidentiality issues associated with the insurance industry. Mr Flamer stated
that he was aware that employees are entitled to appropriate notice and he understood the applicant had received the required
payment for notice. He conceded that there may have been some delay with the applicant being paid notice and annual leave
entitlements because his bookkeeper was on leave at the time the applicant was terminated.
12

83 W.A.I.G.

16

17

18
19
20

21

22

23

24

25

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

589

Submissions
The applicant stated that her termination was unfair because she was given insufficient notice. She was terminated two days
after returning from annual leave, after four years of loyal service to the respondent and working additional hours when it
suited the respondent. It was the applicant’s view that the dismissal was harsh given the way in which it was effected. The
applicant is not seeking reinstatement because she believes that trust between the parties has broken down. In relation to her
application for denied contractual benefits the applicant is claiming payment of the additional 20 minutes that she worked each
day for the duration of her employment, plus revised annual leave and superannuation entitlements based on the weekly pay
that she should have received.
The respondent states that the applicant was not unfairly terminated. There was a proper reason to terminate the applicant’s
contract of employment due to a redundancy situation and the process of effecting the applicant’s termination was not unfair.
The respondent argued that it could only pay the applicant up to 31 May 2002 because there was no longer a position available
for the applicant with the respondent after that date. In relation to the applicant’s claim for contractual entitlements the
respondent argued that as the applicant was receiving a set annual salary, she could not now claim payment for additional time
worked each day. Further, there was never any agreement between the applicant and the respondent for the applicant to work a
specific amount of hours each day. On this basis no monies are due to the applicant under her contract of employment.
Findings and Conclusions
Credibility
I carefully observed the applicant and Mr Flamer whilst they gave their evidence. I have no reason to doubt the evidence given
by both witnesses. In my view they gave evidence to the best of their recollection.
I turn now to the relevant principles in relation to these matters and my findings and conclusions.
Redundancy is itself a sufficient reason for dismissal (Amalgamated Metal Workers and Shipwrights Union of Western
Australia and the Operative Painters and Decorators Union of Australia, West Australian Branch, Union of Workers v
Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733). Despite the requirement to accord procedural fairness,
not every denial of procedural fairness will entitle an employee to a remedy. No injustice will result if after a review of all the
circumstances of the termination it can be said that the employee could be justifiably dismissed (Shire of Esperance v Mouritz
(1991) 71 WAIG 891; Byrne v Australian Airlines Ltd (1995) 185 CLR 410 at 430 per Brennan CJ, Dawson and Toohey JJ and
at 466 per McHugh and Gummow JJ). If a decision is made to make an employee redundant based on the operational
requirements of the company that can be a valid reason for the dismissal. In this case I am of the view that the applicant was
terminated for a valid reason. It is clear from the evidence that as a result of the respondent merging part of its business with
Austnet there was no longer a position available for the applicant within the respondent’s organisation.
Having said that it is appropriate to consider any unfairness in relation to the process used in effecting a redundancy, as well as
all of the circumstances surrounding the termination of the employment having regard to s.26 of the Act. The question to be
determined by the Commission is whether the legal right of the respondent to dismiss the applicant has been exercised harshly
or oppressively against the employee so as to amount to an abuse of that right (Ronald David Miles, Norma Shirley Miles and
Lee Gavin Miles and Rose & Crown Hiring Service trading as The Undercliffe Nursing Home v The Federated Miscellaneous
Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386).
The provisions of Part 5 of the Minimum Conditions of Employment Act 1993 (“the MCE Act”) are implied into the applicant’s
contract of employment. A failure to comply with the mandatory requirements under s.41 of the MCE Act is a factor to be
taken into account in deciding whether a dismissal is unfair (Gilmore v Cecil Bros. (1996) 76 WAIG 4434, per the President at
4445. See also WA Access Pty v Vaughan (2000) 81 WAIG 373 at 378 and cases cited therein).
Section 41 of the MCE Act provides
“41. Employee to be informed
(1)
Where an employer has decided to —
(a)
take action that is likely to have a significant effect on an employee; or
(b)
make an employee redundant,
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the
decision has been made, of the action or the redundancy, as the case may be, and discuss with the
employer the matters mentioned in subsection (2).
(2)
The matters to be discussed are —
(a)
the likely effects of the action or the redundancy in respect of the employee; and
(b)
measures that may be taken by the employee or the employer to avoid or minimize a
significant effect,
as the case requires.”
Section 43 of the MCE Act provides
“43. Paid leave for job interviews, entitlement to (sic)
(1)
An employee, other than a seasonal worker who has been informed that he or she has been, or will be,
made redundant is entitled to paid leave of up to 8 hours for the purpose of being interviewed for
further employment.
(2)
The 8 hours need not be consecutive.
(3)
An employee who claims to be entitled to paid leave under subsection (1) is to provide to the
employer evidence that would satisfy a reasonable person of the entitlement.
(4)
Payment for leave under subsection (1) is to be made in accordance with section 18.
[Section 43 amended by No. 20 of 2002 s. 175.]”
Section 41 provides that where an employer has decided to make an employee redundant the employee is entitled to be
informed by the employer as soon as is reasonably practicable after the decision has been made of the redundancy, and
discussions are to be held with the employee about the likely effects of the redundancy and measures that may be taken to
avoid or minimise its effect. In this case these requirements were not met. It is clear on the evidence that there was no
discussion about the effect of the redundancy on the applicant and alternatives were not canvassed with the applicant once the
decision was made by the respondent to make her redundant. Both Mr Flamer and the applicant gave evidence that when the
applicant was informed she was to be terminated she was told that her termination was to be effective the next week. There
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was no opportunity for the applicant to canvass alternatives and review other options. For this reason, in my view, I consider
that to the extent the applicant was not consulted in relation to her dismissal, her termination was unfair. It is also clear on the
evidence that s.43 of the MCE Act was not complied with, as the applicant was not given sufficient opportunity to avail herself
of paid leave to attend for job interviews given that she was required to leave the respondent’s premises so soon after being
told she was terminated. Even though the applicant was interviewed by Austnet about the possibility of working with them, if
the applicant was given more notice of her termination she could have arranged job interviews with other potential employers
in the industry in which she worked. In my view the applicant’s termination was effected in an unfair manner given that it was
effected hastily with little, if any, opportunity to ensure that the requirements of s.41 and s.43 could be utilised by the
applicant.
26 I also find that the applicant was not given adequate notice due to her on termination. There was no notice provision relating to
the applicant being terminated in the applicant’s contract of employment. In my view the actual notice given to the applicant
was too short and unreasonable and did not give the applicant a proper opportunity to adjust to a change in her circumstances.
The applicant was required to leave the respondent’s premises less than one week after she was given notice of her termination,
instead of being given the minimum of three weeks’ notice to which she was entitled. Even though the balance of three weeks’
pay in lieu of notice was paid to the applicant some time after the applicant was terminated this was not a lawful payment as
there was no provision in the applicant’s contract of employment for a payment to be made in lieu of notice (Sanders v Snell
[1998] HCA 64 at [16]).
27 In all of the circumstances it is my view that the applicant has been terminated unfairly.
28 The applicant does not claim reinstatement and in my view, given the particulars of this case reinstatement is impracticable.
Compensation
29 As the respondent failed to comply with Part 5 of the MCE Act, the applicant was deprived of the opportunity to discuss
alternatives with the respondent. This could have included whether she could have continued in employment in another
capacity with the respondent. The applicant has also been deprived of the ability to avail herself of the statutory rights under
s.41 and s.43 of the MCE Act given the manner of her dismissal. The applicant was also given inadequate notice of termination
for the reasons already outlined. In all of the circumstances I consider that the applicant’s loss in this case is represented by a
period to compensate for the lack of adequate notice and to enable the matters in Part 5 of the MCE Act to be attended to,
which I find to be in this case a period of three weeks. Based on the applicant’s weekly earnings of $653.90 per week it is
appropriate that a sum of $1961.70 be paid to the applicant. This amount is to be paid in addition to the three weeks’ pay
already given to the applicant in lieu of notice.
Was the applicant denied benefits under her contract of employment?
30 In an application for contractual benefits under s.29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject
of the claim is a benefit to which the applicant was entitled under her contract of employment. It is for the Commission to
determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307).
31 The onus is on the applicant to prove that it was a condition of her employment that she was required to work 8 hours per day.
The applicant gave evidence that she was advised by the Office Manager, Mr Roosendaal that the normal hours she was to
work was from 8.30am to 5.30pm with one hour off for lunch. However, Mr Roosendaal was not called to give evidence in
these proceedings to verify this arrangement and there was no other evidence given in relation to this arrangement, apart from
the applicant’s assertions that there was a requirement for her to work 8 hours per day. Even though there is a reference in
Exhibit A7 to the applicant’s working hours being between 8.30am and 5.30pm there is no specific reference to the applicant
having to work 40 hours per week. Further, if the applicant’s working week was based on 40 hours per week her hourly rate of
pay would have been less, given that she was paid a set annual salary as agreed between the applicant and Mr Flamer as
confirmed in Exhibit A8.
32 In the circumstances I am prepared to accept the evidence given by the respondent in relation to this issue. On the evidence
given in these proceedings I have formed the view that there was no specific arrangement or agreement for the applicant to
work 8 hours per day. The applicant was provided with payslips for each week worked over the four year period that she
worked with the respondent, clearly identifying that her salary was based on her working 7.6 hours per day. I accept Mr
Flamer’s evidence that the respondent did not require employees to work set hours, and that some employees commenced work
prior to 8.30am and left after 5.30pm. I also accept that the applicant was on a salary, as agreed between the applicant and Mr
Flamer and that the applicant’s weekly rate of pay was struck on the basis of this annual salary, based on the applicant working
a 38 hour week.
33 Even though the applicant worked 8 hours per day she could not demonstrate that she was required by the respondent to work
these hours. It should have been clear to the applicant from her payslips that she was paid a set weekly rate of pay. Further, no
complaints were made by the applicant to Mr Flamer throughout her four years of employment in relation to this matter, even
though the number of hours paid to the applicant was clearly stated in each pay slip.
34 In the circumstances it is my view that the applicant has not made out the claim that she is due payment for an additional
20 minutes per day for each day worked. It follows that no payment is due for annual leave and superannuation entitlements.
35 A Minute of Proposed Order will now issue.
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Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement. Application for contractual benefits dismissed.
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr T Lawrence (as agent) on behalf of the applicant and Mr G Sturman (as agent) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1
DECLARES THAT the dismissal of Robyn Clements by the respondent was unfair and that reinstatement is
impracticable;
2
ORDERS the respondent to pay Robyn Clements compensation in the sum of $1961.70 gross within 7 days of
the date of this order.
3
ORDERS that the application for contractual benefits be and is hereby dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
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Reasons for Decision
This is an application by Alan Joseph Evans (“the applicant”) pursuant to s.29(1)(b)(i) of the Industrial Relations Act
1979 (“the Act”). The applicant alleges that he was unfairly dismissed from his position as a Supervisor by Thiess Pty Ltd
(“the respondent”) on 27 March 2002. The respondent denies that the applicant was unfairly terminated. The respondent argues
that the applicant was made redundant on 27 March 2002.
The applicant gave evidence. He is 53 years of age and has worked in the civil and building construction industries for many
years. Prior to commencing work with the respondent, the applicant worked on the HBI Project at Nelson Point for two years.
On or about the 20 April 1998 the applicant was employed by the respondent to supervise concrete construction on the
Worsley Expansion Project. After approximately 18 months the respondent asked the applicant to work as a supervisor on the
Rugby Lime Project in Jamaica. He worked in this position for approximately six months. Later the applicant supervised the
southern extension of the respondent’s Kwinana Freeway Extension Project.
In August 2001 the applicant was approached by one of the respondent’s senior managers, Mr Brian Pulham and asked if he
would accept a job as the Health, Safety and Environmental Advisor (“the H and S Advisor”) on the respondent’s North West
Shelf Phase IV Project (“the NWS Project”) in Karratha. The applicant was concerned about undertaking this position because
the only health and safety training he had undertaken had been a four day health and safety course which he undertook when
he was working at the Worsley Expansion Project and it was not within the applicant’s normal expertise to undertake this role.
However, he stated to Mr Pulham that he would give the job a go. The applicant took up the H and S Advisor role on or about
1 September 2001. His duties included maintaining personal protective equipment, developing processes for working safely,
dealing with hazardous chemicals and undertaking safety audits. He also attended regular meetings arranged by the NWS
Project’s head contractor, Kellogg Joint Venture (“KJV”). The terms of the applicant’s contract of employment were outlined
in documents contained in Exhibit R2. At the time the applicant was terminated he was on a remuneration package in excess of
$80,000 per annum.
The applicant maintained there was only one complaint about his work on this site. This related to an altercation with the KJV
safety department in relation to a big concrete pour and what was to be written into the job safety analysis. The applicant
understood that this altercation was reported to his supervisor. The applicant continued as the respondent’s H and S Advisor
until mid December 2001 when he undertook extended Rest and Recreation leave (“R and R”). When he returned to Karratha
from R and R on 2 January 2002 he met with Mr Pulham. Mr Pulham told the applicant that he was being transferred to a
different role.
In the new position the applicant supervised the installation of pre-cast units, which involved installing panels to protect cables
and lines. This particular phase of the NWS Project was critical as the job could not progress without these pre-cast concrete
units in place. The applicant maintains there were no complaints about his performance or behaviour when he undertook this
role and he stated that there was a sixty percent increase in productivity when he was in charge of this work. He initially
worked 12 hour shifts six days per week, and later worked 12 hour shifts over seven days per week. He undertook this role for
approximately seven weeks and then went on R and R. When he returned to site from R and R he was transferred to another
position supervising paving. Again, the applicant claims that there were no complaints made whilst he undertook this role and
no warnings were given to him about his performance. The applicant gave evidence that it was his view that productivity in
this area increased whilst he was in charge.
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In early March 2002 the applicant received a reward from KJV recognising his outstanding performance on the NWS Project.
After finishing work for the day on 27 March 2002 the applicant was called into a meeting with Mr Pulham. He was informed
by Mr Pulham that work on the site was running out, and as there was only a couple of months of work left to be completed the
applicant was to be made redundant. The applicant asked when his redundancy was to be effective and Mr Pulham informed
him that it was effective immediately. The applicant maintains that the respondent had ongoing work on the site for
approximately two to three months in the area that the applicant was supervising and that he could have remained as the
supervisor of this work for those months. The applicant stated that he was unaware that he was to be made redundant prior to
this meeting on 27 March 2002 and that at this meeting he was not given any opportunity to canvass the possibility of
alternative work with the respondent. The applicant gave evidence that on previous occasions when work on a site was
winding down, the respondent allowed the applicant to take annual leave whilst waiting for another job to eventuate.
The respondent has not offered the applicant any further work since he was terminated on 27 March 2002.
Since termination the applicant was unable to obtain work until recently. Six weeks prior to the hearing he was appointed as a
supervisor of civil works with Barclay Mowlem Construction Limited on a salary of $120,000 per annum.
Under cross examination, it was put to the applicant that it was not unusual in the building and civil construction industries to
be made redundant towards the finish of a job. The applicant replied that this would be the case if an employee was on wages
however, as he was a manager he was normally treated differently and arrangements would be put in place for senior
employees like the applicant to remain employed until suitable alternative work became available.
The applicant agreed that he had a general understanding of health and safety requirements prior to commencing employment
as the H and S Advisor on the NWS Project.
It was put to the applicant that at the meeting with Mr Pulham on 2 January 2002 Mr Pulham stated that KJV and the
respondent were not happy with the applicant’s performance and that it was on that basis that the applicant agreed to be shifted
to an alternative position. The applicant stated that even though he agreed to a transfer at this time he believed he was
adequately fulfilling the requirements of the H and S Advisor role.
The applicant was asked whether he was told why he was transferred to a third position on the site. The applicant replied that
no reason was given. It was put to the applicant that Mr Ruloff, the applicant’s site Manager, had discussed performance issues
with the applicant. The applicant said he may have but he couldn’t recall a discussion of this nature. The applicant was asked if
he could recall receiving a warning from Mr Ruloff whilst he was supervising paving. The applicant stated that he recalled one
discussion with Mr Ruloff around this time but that was in relation to the applicant’s annual review.
The applicant confirmed that it was his understanding that there were about seven supervisors on site in February 2002 prior to
his termination.
The applicant confirmed that at the meeting with Mr Pulham on 27 March 2002 Mr Pulham stated that work was winding
down. The applicant responded that as most of the work on the site would be completed within a matter of weeks the
respondent would need to review the future of its employees. Mr Pulham then stated that the applicant’s position was
redundant. The applicant also stated that he was unaware if the respondent had any other work in progress at this time in
Western Australia.
The applicant stated that when he was terminated it was just before the applicant was due to go on R and R and that in his final
pay he received payment for the R and R, accrued annual leave, and one month’s pay in lieu of notice. This was confirmed in a
memorandum to the applicant by the respondent (Exhibit R1).
The applicant reiterated that at the meeting of 27 March 2002 with Mr Pulham no reason was given by Mr Pulham for the
applicant being chosen for redundancy. The applicant stated that he assumed the respondent would look after him if work was
no longer available on a particular site. The applicant agreed that when he was terminated there was a surplus of supervisors on
the site. However, it was the applicant’s view that seniority should have played a part in who should have been made
redundant.
The applicant maintains that the termination has had a major impact on him. He has had to reassess his investment options and
his self esteem has been affected.
Mr Pulham gave evidence for the respondent. He has been employed by the respondent for approximately 16 years and is
currently the respondent’s Civil Construction Manager. He was the Project Manager of the NWS Project when the applicant
was employed on the site. Mr Pulham stated that the applicant was transferred from the H and S Advisor position because KJV
was not happy with the way in which the applicant was undertaking his duties. Mr Pulham consulted other staff in relation to
the applicant’s performance and then met with the applicant and discussed criticisms that had been raised concerning the
applicant. The applicant did not agree with the criticisms however Mr Pulham confirmed that he had made a decision prior to
the meeting to transfer the applicant to a supervisory position looking after the installation of pre-cast units. One of the
documents contained in Exhibit R2, a diary note, confirms Mr Pulham’s account of this meeting.
Whilst the applicant worked supervising the installation of pre-cast units it was Mr Pulham’s understanding that the applicant
was not meeting the required targets, thus another supervisor was employed to assist the applicant. Mr Pulham confirmed that
the applicant was later transferred to supervise paving work.
Mr Pulham maintained that there were several reasons why the applicant was terminated. Work on the NWS Project was
declining and there were too many supervisors. There was no other civil work of significance that the respondent was
undertaking in Western Australia at the time therefore there was no possibility of transferring the applicant to another site.
Further, it was Mr Pulham’s view that the applicant had a lower output than the other supervisors on the NWS Project and
there were concerns about the applicant’s performance. Mr Pulham stated that it is inevitable that when work winds down on a
site that employees move on. Given that the respondent was finishing up on that site by the end of June 2002 the respondent
decided to make the applicant redundant on 27 March 2002. It was decided that his was an appropriate date as the applicant
was due to take R and R, thus the applicant could use this time to seek out alternative work.
Mr Pulham confirmed that in March 2002 the respondent had about seven supervisors on the site. He also confirmed that Mr
Bilcich, who was on a short term employment contract with the respondent, and the applicant both left the site around the same
time.
Mr Pulham confirmed that at the meeting with the applicant on 27 March 2002 he explained to the applicant that work was
declining on the site thus the applicant was to be made redundant effective immediately. He went over the entitlements due to
the applicant and informed him that he did not have to work out his notice. The applicant then left the meeting. Mr Pulham was
not aware if the respondent had any other positions which the applicant could undertake on the respondent’s other sites.
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Under cross examination Mr Pulham confirmed the decision to transfer the applicant from the H and S Advisor position to
other duties in January 2002 was made based on KJV’s ultimatum that it was inappropriate for the applicant to continue
undertaking his current role. He agreed that the decision to transfer the applicant was made without consulting the applicant.

26

Mr Pulham confirmed that the paving work that the applicant was supervising when he was terminated was completed on the
site in June 2002. Mr Pulham stated that he did not give any warnings to the applicant whilst he undertook supervisory work in
both the pre-cast and paving areas as other people were in charge of the applicant. Mr Pulham confirmed that the respondent
had bridge maintenance work available when the applicant was made redundant however, this work was not suitable to be
undertaken by the applicant. He confirmed that the respondent had work available in other States at the time but he did not
investigate this as a possible option for the applicant.

27

Mr Pulham confirmed that there were no discussions held with the applicant prior to 27 March 2002 about his impending
redundancy as he saw no value in telling the applicant that his job was in jeopardy. It was his view that it was appropriate to
leave the notification of the applicant’s termination until the last minute in case another position became available. Mr Pulham
confirmed that it was not the respondent’s position to adopt a last on first off policy when effecting redundancies.

28

In re-examination Mr Pulham confirmed that he was not aware of any vacancy interstate that would be appropriate for the
applicant but in any event he had reservations recommending the applicant for such a position because of the performance
issues which arose relating to the applicant.

29

Mr Ruloff gave evidence for the respondent. He has been employed by the respondent for ten years and is currently the Project
Manager at the Nowergup construction site north of Wanneroo. At the time of the hearing this job was in the design phase and
construction work had not commenced. Mr Ruloff worked on the NWS Project from September 2001 to late June 2002 when
the NWS Project finished. As site Construction Manager Mr Ruloff was in charge of all of the site supervisors.

30

Mr Ruloff stated that he had concerns about the applicant’s performance when he worked on the NWS Project. In February
2002 Mr Ruloff maintained that when the applicant was supervising paving he was not performing well enough. The applicant
was not staying back to undertake overtime and this load was falling on to other supervisors. He conceded that he spoke about
this issue with the applicant and as a result this was no longer an issue of concern. It was Mr Ruloff’s view that when the
applicant supervised the pre-cast work the applicant did not perform well enough in this job. It was because of this that the
applicant was transferred to supervise paving. Mr Ruloff confirmed that in March 2002 the respondent had too many
supervisors on the site given the work remaining to be completed. Mr Ruloff agreed that Mr Pulham consulted him about the
excess of supervisors on the site and Mr Ruloff recommended that the applicant be made redundant on the basis that his
performance was not as good as the other supervisors. Mr Ruloff was not aware if the respondent had any work on other sites
that the applicant could have been transferred to in March 2002.

31

Under cross examination Mr Ruloff conceded that apart from the overtime issue there was no other performance issues
involving the applicant whilst he was employed by the respondent on the NWS Project.

32

Submissions
The applicant maintained that his termination was both procedurally and substantively unfair. The applicant maintained that his
termination was not a genuine redundancy as there was ongoing work on the site until June 2002 in the area that he was
supervising. Further, the applicant had a reasonable expectation of ongoing work once work finished on the NWS Project
given the respondent’s operations both interstate and internationally and given his position as a senior manager. The applicant
had demonstrated that he was prepared to accept work outside of Western Australia and he was not given an opportunity to
canvass options of this nature when he was made redundant with no notice in March 2002.

33

The applicant was given no warnings about his impending redundancy. The meeting that he had with Mr Pulham on 27 March
2002 was perfunctory and there was no discussion about alternatives to redundancy. There was no opportunity for the applicant
to discuss the respondent’s view that the applicant’s performance was not up to the standard of other supervisors as this issue
was not raised with the applicant at the meeting. Further, the Minimum Conditions of Employment Act 1993 (“the MCE Act)”)
requirements in relation to redundancy were not adhered to. The applicant maintained that as he was out of work for a
substantial period of time subsequent to his termination and as he had suffered injury as a result of the termination, then
compensation should be awarded to the applicant.

34

The respondent submits that when the applicant was terminated on 27 March 2002 he was terminated on the basis of a genuine
redundancy therefore there was no unfair termination. It was argued that it was appropriate to choose the applicant to be made
redundant because he was not acceptable to KJV when he undertook the H and S Advisor job on site. Even though this position
was not one that the applicant normally undertook, it was within his capabilities.

35

Even though the applicant received an award whilst he undertook his duties on site the respondent maintained that this award
was based on the applicant’s role as the H and S Advisor.

36

The evidence demonstrates that when the applicant was in charge of the pre-cast concrete area productivity in this section was
not up to the required standards thus, another manager, Mr Bilcich had to be employed.

37

The respondent maintains that it was appropriate to terminate the applicant because there were too many supervisors and work
on the site was coming to an end. The respondent had no other work available in Western Australia for the applicant. In
choosing the applicant the respondent took into account his performance. Even though the respondent had some work on in
New South Wales, Mr Pulham would not recommend the applicant for this work given the performance concerns about the
applicant. Further, the applicant had not demonstrated that another supervisor should have been chosen for redundancy instead
of him.

38

The respondent maintains there was no procedural unfairness. Mr Pulham terminated the applicant prior to the applicant
commencing R and R which gave him sufficient paid time to seek out alternative employment. Even though alternative jobs
were not canvassed at the meeting of 27 March 2002 the respondent maintains that it acted appropriately in all of the
circumstances.

39

The respondent argued that the applicant’s loss is limited given that it was inevitable at some stage that the applicant’s
employment would be terminated due to the fact that work was running out on the site. Further, the respondent argues that the
requirements of the MCE Act have been complied with. Even if the requirements were not strictly adhered to they would have
been satisfied in the notice period that the applicant was paid for on termination. In relation to injury the respondent maintains
that the applicant has not made out a case to sustain compensation for injury over and above the normal impact of a
termination.
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Findings and Conclusions
Credibility
The evidence given in these proceedings was not in issue. In my view, each witness gave their evidence to the best of their
recollection and honestly. On this basis I accept the evidence given by all of the witnesses. Although there was a dispute about
the applicant’s performance whilst working at the site, in my view these differences are not critical to this application as the
applicant was terminated due to a redundancy situation not due to poor performance. Further, it was conceded by the
respondent during the proceedings that no warnings were given to the applicant about his performance or behaviour whilst he
was employed on the NWS Project.
I turn now to the principles in relation to these matters and my findings and conclusions.
Redundancy is itself a sufficient reason for dismissal (Amalgamated Metal Workers and Shipwrights Union of Western
Australia and Or v Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733). Despite the requirement to accord
procedural fairness, not every denial of procedural fairness will entitle an employee to a remedy. No injustice will result if after
a review of all the circumstances of the termination it can be said that the employee could be justifiably dismissed (Shire of
Esperance v Mouritz (1991) 71 WAIG 891; Byrne v Australian Airlines Ltd (1995) 185 CLR 410 at 430 per Brennan CJ,
Dawson and Toohey JJ and at 466 per McHugh and Gummow JJ). If a decision is made to make an employee redundant based
on the operational requirements of the company that can be a valid reason for the dismissal. In this case I am of the view that
the applicant was terminated for a valid reason. It was not contested that work on the site was winding down and that in March
2002 there were too many supervisors on the site.
Even though it may have been appropriate to make an employee redundant it is appropriate to consider any unfairness in
relation to the process used in effecting a redundancy, as well as all of the circumstances surrounding the termination of the
employment having regard to s.26 of the Act. The question to be determined by the Commission is whether the legal right of
the respondent to dismiss the applicant has been exercised harshly or oppressively against the employee so as to amount to an
abuse of that right (Undercliffe Nursing Home v The Federated Miscellaneous Workers’ Union of Australia, Hospital, Service
and Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386).
The provisions of Part 5 of the MCE Act are implied into the applicant’s contract of employment. A failure to comply with the
mandatory requirements of the MCE Act is a factor to be taken into account in deciding whether a dismissal is unfair (Gilmore
v Cecil Bros. (1996) 76 WAIG 4434 at 4445. Se also WA Access Pty v Vaughan (2000) 81 WAIG 373 at 378 and cases cited
therein).
Section 41 of the MCE Act provides
“41. Employee to be informed
(1)
Where an employer has decided to —
(a)
take action that is likely to have a significant effect on an employee; or
(b)
make an employee redundant,
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the
decision has been made, of the action or the redundancy, as the case may be, and discuss with the
employer the matters mentioned in subsection (2).
(2) The matters to be discussed are —
(a)
the likely effects of the action or the redundancy in respect of the employee; and
(b)
measures that may be taken by the employee or the employer to avoid or minimize a
significant effect,
as the case requires.”
Section 43 of the MCE Act provides
“43. Paid leave for job interviews, entitlement to (sic)
(1)
An employee, other than a seasonal worker who has been informed that he or she has been, or will be,
made redundant is entitled to paid leave of up to 8 hours for the purpose of being interviewed for
further employment.
(2)
The 8 hours need not be consecutive.
(3)
An employee who claims to be entitled to paid leave under subsection (1) is to provide to the
employer evidence that would satisfy a reasonable person of the entitlement.
(4)
Payment for leave under subsection (1) is to be made in accordance with section 18.
[Section 43 amended by No. 20 of 2002 s. 175.]”
Section 41 provides that where an employer has decided to make an employee redundant the employee is entitled to be
informed by the employer as soon as is reasonably practicable after the decision has been made of the redundancy and
discussions are to be held with the employee about the likely effects of the redundancy and measures that may be taken to
avoid or minimise its effect. In this case these requirements were not met. It is clear on the evidence that when the applicant
was told about his termination there was no discussion about the effect of the redundancy and alternatives were not canvassed
with the applicant once the decision was made to make him redundant. For this reason, in my view, I consider that to the extent
that the required discussions were not held with the applicant as required by the MCE Act, his dismissal was unfair. It is also
clear on the evidence that s.43 of the MCE Act was not complied with as the applicant was deprived of any ability to avail
himself of paid leave to attend for job interviews. Even though the respondent argued that this entitlement would have been
covered by the applicant being paid for R and R, in my view this payment does not extinguish the applicant’s entitlement to
this paid leave which should have been made available to the applicant prior to termination.
An employee who has been made redundant must show that his or her selection was unfair in comparison to other workers (see
Amalgamated Metal Workers and Shipwrights Union of Western Australia and Or v Australian Shipbuilding Industries (WA)
Pty Ltd (op cit)). The applicant argued that another supervisor should have been selected for redundancy instead of the
applicant, given the applicant’s length of service. However, no evidence was presented by the applicant in support of his
contention that another supervisor should have been made redundant instead of him. No evidence was given about the length
of service of the other supervisors, nor was any evidence given as to why an alternative supervisor should have been chosen in
preference to the applicant. Clearly the applicant has failed to establish that another supervisor should have been made
redundant instead of him.
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In my view the applicant’s termination was effected in an unfair manner. The applicant’s termination was sudden and
unexpected. He was employed in an area on the site that was operational until the respondent finished work at the site, thus the
applicant had no idea that he was to be made redundant. Further, the applicant gave evidence that he had been kept on by the
respondent when his current job finished when working on other jobs. Arrangements were made to allow the applicant to
remain employed continuously since 1998 notwithstanding a number of projects being completed. The applicant had
demonstrated that he was prepared to be flexible in the jobs which he undertook, an example of this being the applicant
working for the respondent in Jamaica. In my view the applicant should have been consulted about work winding down on the
site. As the applicant had been employed by the respondent in a senior position for nearly four years, had been flexible about
the duties and roles he undertook, and as he was prepared to travel as part of his employment with the respondent, he should
have been given the opportunity to canvass alternative work within the respondent’s operations, both interstate and overseas
prior to being terminated. It is my view that given the applicant’s senior position, his age and given that he had been kept on in
the past by the respondent in between jobs the applicant should have received greater notice of his impending termination to
seek out alternative work and to canvass internal options.
I also note that when the applicant was paid four weeks’ pay in lieu of notice, this was done unlawfully. Under the applicant’s
contract of employment as detailed in Exhibit R2 there is no provision to make a payment in lieu of notice on termination.
Sanders v Snell [1998] HCA 64 at [16]; 1998 196 CLR 329 at 337 Gleeson CJ, Gaudron, Kirby and Hayne JJ held that where
there is no condition in a contract of employment for payment in lieu of notice on termination, the employer is in breach of the
contract if the employer does not give the employee requisite notice of termination.
In all of the circumstances, taking into account the breaches of process outlined in the MCEA and given the summary way in
which the applicant was terminated it is my view that the applicant has been dealt with unfairly.
The applicant does not claim reinstatement and in my view, given the particulars of this case reinstatement is impracticable.
Further, I do not propose to order reinstatement as the applicant has not demonstrated that another employee should have been
made redundant instead of him.
Compensation
In this instance, there is no basis to conclude that the applicant has suffered the loss of a reasonable severance payment, as
there is no provision for any payment on redundancy to be paid to the applicant under his contract of employment (Exhibit
R2). Dellys v Elderslie Finance Corporation Ltd [2002] 82 WAIG 1193 is authority for the proposition that a redundancy
payment cannot be implied into a contract of employment where there is no express provision in the contract.
The applicant is seeking compensation for injury. On the evidence given in these proceedings I am not persuaded that the
impact of the applicant’s termination was any greater than that normally associated with a termination. Thus, it is my view that
there is no basis for awarding the applicant compensation for injury.
I am of the view that as the applicant was terminated in an unfair manner he should be compensated by an amount equivalent
to six weeks’ pay. I believe payment of this amount is just as six weeks would have been an appropriate period for the
applicant to avail himself of the provisions of the MCE Act and to allow the applicant to adequately canvass alternative
employment options both with the respondent’s operations and externally. This timeframe is in addition to the four weeks’
notice to which the applicant is entitled under his contract of employment, which has already been paid to the applicant.
The applicant was paid $7,239.58 for four weeks’ notice as outlined in Exhibit R1. Given this I determine the applicant is due
$10,859.37 (six weeks’ pay) as compensation for his unfair termination.
A Minute of Proposed Order will now issue.
_________
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Reasons for Decision
This is an application by Glenda Frances Joy Greaves (“the applicant”) pursuant to s.29(1)(b)(i) and (ii) of the Industrial
Relations Act 1979 (“the Act”). The applicant claims she was unfairly dismissed from her employment with the Sisters of
Mercy Perth (Amalgamated) Inc trading as Santa Maria College (“the respondent”) when she tendered her resignation on
25 March 2002. The applicant is also claiming that she was given insufficient notice of her termination and was paid
insufficient annual leave entitlements. The respondent claims that there was no unfair dismissal as the applicant resigned of her
own volition effective 25 March 2002 and that as the applicant resigned there is no entitlement to payment for notice or annual
leave entitlements.
The Applicant’s Evidence
The applicant is 73 years of age and was employed by the respondent as a housemother at Santa Maria College (“the College”)
on 29 January 1992. From 1992 until the end of 2001 the applicant was the housemother of Catherine House which catered for
senior students. It was common ground that the applicant’s contract of employment was regulated by the Roman Catholic
Archbishop of Perth Inc Non Teaching Staff Enterprise Bargaining Agreement 1999 No. AG 46 of 1998 which is to be read in
conjunction with the Independent Schools (Boarding House) Supervisory Staff Award No. A 9 of 1990 (“the Award”).
The applicant maintained that a number of incidents occurred in 2001 and early 2002 which led her to tender her resignation
effective from 25 March 2002. The applicant gave evidence about an incident in July 2001 when one of the students in
Catherine House suffered a head injury. The applicant maintained that she exercised all due care in looking after the student.
She contacted the nurse twice after the student suffered the head injury and checked her every hour during the night. The Head
of Boarding, Ms Bahen made a complaint about the applicant in relation to this matter. The Principal of the College, Ms Anne
Pitos, discussed the matter with the applicant on 31 July 2001 and the applicant put her position about the issue in writing to
Ms Pitos (Exhibit A1).
In November 2001 the applicant attended a meeting called by Ms Bahen. Seven housemothers attended the meeting and the
applicant was given notice that she was to be transferred to one of the junior boarding houses. Ms Bahen drew up a roster
confirming that the applicant was to be transferred to Sylvester House (Exhibit A3). There was no discussion with the
applicant prior to this move being made. The applicant was taken aback by this proposal as she had never worked in a junior
house before nor was she warned that any changes of this nature would be occurring.
Subsequent to this meeting in November 2001 the applicant raised her concerns with Ms Pitos at a meeting the following
Tuesday. The applicant requested that the decision to transfer her to a junior house be overturned. The applicant stated to Ms
Pitos that it was her intention to leave her current employment at the end of 2002 and she wanted to remain a housemother in a
senior house for her last year. The applicant maintained that Ms Pitos refused to intercede to overturn the decision to allocate
her to a junior house.
The applicant maintained that working in a junior house was substantially different to working in a senior house. In the senior
house where students ranged in ages from 15 to 18 years old, the applicant was allowed to have visitors when she worked
weekend shifts. The applicant also had some flexibility to leave the premises if prearranged with another housemother. The
applicant viewed her flat in Catherine House as her own home and she even planted her own garden at the flat. On the other
hand, in the junior house the students were younger and required different care and attention and different duties had to be
undertaken. For example when working in a junior house, housemothers had to lock the swimming pool and buses, unlike
housemothers in senior houses. There was no capacity to leave the house when working a 48 hour weekend shift, nor were
visitors allowed.
In mid December 2001 the applicant was summonsed to attend a meeting with Ms Pitos. The applicant was told that some of
the College’s senior boarders had made complaints about her and a number of allegations were put to the applicant. The
applicant was not given a copy of the allegations nor was she required to formally respond to the allegations. One of the issues
raised related to hindering a student who had been given weekend leave. The applicant stated that she was uncomfortable
allowing the student to leave because several boys had arrived to pick her up. Before allowing the student to leave Catherine
House the applicant checked with the girl’s mother to ensure that it was appropriate for the student to leave. Another issue was
raised about a student who had gone missing one evening. The applicant maintained that she looked for the student but could
not locate her as she had left the College premises.
As a result of her transfer to Sylvester House the applicant raised a complaint with The Independent Schools Salaried Officers’
Association of Western Australia, Industrial Union of Workers (“the Union”). This led to a conciliation conference being held
in the Western Australian Industrial Relations Commission (“the WAIRC”) towards the end of January 2002. At the
conference the applicant agreed to accept the transfer to Sylvester House and the respondent undertook to provide whatever
assistance was necessary to help the applicant in this transition phase. The applicant understood that regular meetings would be
held to monitor this transition. The Union confirmed the arrangements that were to operate with the College in a letter dated
4 February 2002 (Exhibit R2). In response to that letter Ms Pitos replied to the Union confirming the respondent’s
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understanding of the arrangement and a copy was sent to the applicant (Exhibit A7). This letter also stated that the College was
unhappy that the applicant had not participated in a handover session, arranged to assist the applicant in her transition from a
senior house to the junior house, on the afternoon of Thursday 31 January 2002 and that the applicant acted in an
unprofessional manner by not attending this meeting.
The applicant stated that she attended the College to undertake professional development on 30, 31 January and 1 February
2002 and had been present at the handover meeting on the afternoon of Thursday 31 January 2002 and that she was not paid to
attend on these days. The applicant maintained that at no stage had she behaved unprofessionally. The applicant received a
copy of the letter from Ms Pitos (Exhibit A7) after she commenced her normal shifts for 2002 on Sunday 3 February.
Subsequent to receiving the letter from Ms Pitos the applicant was distressed and visited her doctor. The applicant stated that
the doctor was concerned that she could suffer a possible stroke and she was told to try and relax. She was prescribed
medication for stress and remained off work for nearly two weeks.
The applicant returned from sick leave and re-commenced duties on 20 February 2002. On 25 February 2002 the applicant
commenced work at her normal shift time of 3.00pm. At around 5.00pm that day she was summonsed to attend a meeting with
Ms Pitos. She stated that meeting took approximately two hours. Ms Pitos put a number of concerns to the applicant. The
issues related to concerns about students inappropriately filling out travel arrangement forms, and a concern by some of the
students that the applicant was unfriendly and unapproachable. The applicant denied that she inappropriately dealt with the
students’ travel forms and she denied that she was unfriendly and unapproachable. Towards the end of the meeting she stated
that Ms Pitos accused her of spreading gossip about Ms Bahen stealing fuel from the College.
Subsequent to this meeting she returned to Sylvester House and was then told by Ms Bahen that she was to have a further
meeting with Ms Pitos. She waited fifteen minutes and then Ms Pitos arrived with another staff member, Ms Teresa Sparks, to
discuss the allegation about Ms Bahen stealing fuel. The second meeting went on for some time and as the applicant became
upset, Ms Pitos asked if she wanted the opportunity to go home. The applicant agreed and drove to her daughter-in-law’s place
and composed herself before driving home.
Subsequent to the meetings with Ms Pitos on 25 February 2002 the applicant took sick leave and did not return to work.
Whilst the applicant was on sick leave Ms Pitos rang the applicant about returning to work. Ms Pitos also stated that further
concerns needed to be discussed with the applicant. The applicant was distressed by these calls and indicated to Ms Pitos that
she was not ready to return to work at that stage.
Subsequently, the applicant agreed to meet with Ms Pitos on Friday, 22 March 2002 at 3.15pm. At the meeting the applicant
advised Ms Pitos that she was ready to return to work, subject to clearing it with her doctor. In the event her doctor told her
that it was necessary for her to remain on sick leave, so she did not return to work.
The applicant maintained that there were approximately 40 allegations raised by Ms Pitos since the beginning of 2002 about
her work performance. The applicant maintained that at no stage was she allowed any opportunity to fully respond to the
allegations.
After meeting with Ms Pitos on 22 March 2002 the applicant remained concerned about her treatment by Ms Pitos. Thus, she
instructed her son, Mr David Greaves to put four options to the respondent in relation to her employment in a facsimile dated
22 March 2002. The fax reads as follows, formal parts omitted—
“Dear Mrs Pitos,
Without having been afforded the opportunity to confirm legal advice, I must stumble on in my own way.
You have said this afternoon that you desire Mrs Greaves to return to work. As I have stated in my 2nd (sic) last fax, I do
not hold the opinion that all the events and actions that started in August 2001 right through to now can be simply
discarded.
An extreme amount of damage has been done.
Do you forget the HOB’s last parting comment to Mrs Greaves was “slanderer”?
There is also the case of Judy’s harsh, oppressive and unfair termination. The allegation of fraudulently altering records
and over medicating is absolutely false and can be demonstrated as such. This is something I am intending to do and is
already under way.
As I see it there are 4 solutions.
1.
You can terminate Mrs Greaves
2. Mrs Greaves can terminate herself and claim constructed (sic) termination
3. All parties can reach an amicable settlement
4. Conciliation can be pursued either through the IRC or directly between all parties.
Mrs Pitos, I am no longer prepared to let this drag on any further. Enough is enough.
I require a response from you by 9 AM Monday as to which coarse (sic) of action you choose.
In the absence of this response I will be continuing as I have planed (sic).
You may contact me at any (reasonable) time on 040 402 5755
Regards,
[Signed]
David Greaves”
(Exhibit A8)
As no response was received by the applicant by Monday 25 March 2002 the applicant sent Ms Pitos a facsimile dated
25 March 2002 confirming that she had tendered her resignation. The fax reads as follows, formal parts omitted—
“Dear Mrs Pitos,
It is obvious that you have no desire to improve the situation.
On every occasion that I have attempted to return to work, there has been an “urgent meeting” convened at which further
aspersions have been cast on my character and work performance.
The solicitation of my colleagues has effectively declared me “persona non gratis”.
Where specific information has been available, I have been able to answer “issues”. There has never been any retraction,
apology or acknowledgment that the information contained in these “issues” was vexatious and wrong.
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As an example I sight (sic) the “issue” of my failure to erect the “birthday banner”. I responded to you that we had run out
of stationary (sic) and that I had asked the HOB for more stationary (sic) prior to this date. I advised you that in my own
time and using my own money, I purchased the stationary (sic), returned to work early and erected the banner prior to the
girl returning from school. I was not asked or directed to do this. I did it out of genuine care for the girl. The birthday
banners were not an instruction from the school. This was something that the housemothers had decided was a good idea,
many years ago, which is why we all made our own at our expense.
Another “issue” was for taking a phone call and being late for a meeting on the 1st February. The 1st February was unpaid
and voluntary as was the 30th and 31st January. Instead of getting a “thanks” for these 3 days, I got a letter that said I was
“unprofessional”.
Whenever I have responded to an allegation there has not been any acknowledgment but just a further issue raised.
My requests for more information have been ignored thus eliminating any opportunity for me to respond.
I hereby give notice. I can not work under the harsh, oppressive and unfair conditions that you have created.
[Signed]
Glenda Greaves”
(Exhibit A9)
Ms Pitos responded on 26 March 2002 stating that it was unclear to the respondent whether the applicant continued to be an
employee of the respondent. Ms Pitos stated that, based on the meeting she had with the applicant on Friday, 22 March
2002 she understood that the applicant would be returning to work. The applicant was asked that if she was unable to return to
work to advise Ms Pitos (Exhibit A10).
In response the applicant wrote to Ms Pitos on 28 March 2002 stating that in light of all the events so far she confirmed that
she had given notice to terminate her employment with the respondent in her facsimile dated 25 March 2002. In response to
Ms Pitos’ further offer to discuss issues with the applicant, the applicant stated that despite numerous requests no specific
information had been provided to date about the allegations concerning the applicant and questioned whether or not Ms Pitos
was genuine in her offer. The letter finished with the comment “If this offer (to discuss) is not genuine then please desist.
Otherwise, I await your call” (Exhibit A11).
Ms Pitos responded on 3 April 2002 confirming that she wished to meet with the applicant and a representative if so desired, to
discuss the applicant’s return to work (Exhibit A12). Accordingly Ms Pitos arranged a meeting for Friday, 5 April 2002 at
10.00am in her office. Ms Pitos asked the applicant to provide medical certificates if she was unfit for work up until this date.
The applicant met with Ms Pitos on 5 April 2002. The applicant was asked if the facsimile which she had sent to the
respondent on Monday, 25 March 2002 was a letter of resignation and the applicant confirmed that it was. At the meeting the
applicant stated that there was no discussion about the applicant returning to work and the applicant agreed to provide
outstanding medical certificates to Ms Pitos. The meeting then ended.
Under cross examination the applicant re-iterated that when she met with Ms Pitos in early December 2001 about the transfer
from Catherine House to Sylvester House, she told Ms Pitos that she intended to leave the College at the end of 2002.
It was put to the applicant that the only difference between working in a senior boarding house and a junior boarding house
was the age of the girls. The applicant disputed this. She stated that age was only one of many differences. The applicant
further stated that living in Catherine House was like living in her second home and working at Catherine House was like being
part of a family.
The applicant stated that at the meeting with Ms Pitos in December 2001 she tried to give responses to the allegations that were
put to her but she was unable to do so. The applicant confirmed that Ms Pitos asked the applicant to reflect on the concerns
raised.
The applicant stated that as a result of the Commission proceedings in January 2002 in relation to her transfer from Catherine
House to Sylvester House, she agreed to change houses on the basis that additional support would be given to her and that she
would be provided with specific professional development. The applicant confirmed that she was offered the opportunity to
attend a one and a half hour meeting on Thursday, 31 January 2002 for a handover and she was offered access to the School
Psychologist which she found insulting. It was put to the applicant that at the meeting of 25 February 2002 with Ms Pitos that
she initiated the discussion about the petrol stealing allegation in relation to Ms Bahen. The applicant denied this. The
applicant confirmed that the issues put to her by Ms Pitos on 25 February 2002 were similar to those raised at the December
2001 meeting with Ms Pitos.
It was put to the applicant that subsequent to the meeting with Ms Pitos on 25 February 2002 Ms Pitos called her only once and
that was on 4 March 2002. The applicant recalled that Ms Pitos contacted her a number of times during this period.
The applicant confirmed that she received a letter from Ms Pitos dated 8 March 2002 which reiterated a number of the
concerns which were raised with the applicant by Ms Pitos in the meeting on 25 February 2002 (Exhibit R3). The applicant
stated that she responded to this letter on 21 March 2002 (Exhibit R6).
The applicant agreed that she attended a meeting with Ms Pitos on 22 March 2002. It was put to the applicant that after
discussing her response to the allegations with Ms Pitos at this meeting that she agreed to return to work the next day. The
applicant stated that she did not. She stated that she was prepared to return to work but she needed to confirm with her doctor
whether or not it was appropriate for her return to work.
Subsequent to this meeting the applicant confirmed that she authorised Mr Greaves to send four facsimiles to Ms Pitos late on
Friday, 22 March 2002 (Exhibit R7).
The applicant was asked if she had applied for any other positions since finishing work with the respondent. The applicant
stated that as she is a 73 year old war widow on a pension it was unlikely that she would obtain alternative employment. Thus,
she had not applied for any positions.
The applicant confirmed that a farewell morning tea was arranged by the respondent but the applicant did not turn up. She
agreed that the respondent sent her a farewell present and a card.
In re-examination the applicant confirmed that she was told by Ms Pitos that she was required to respond to the allegations put
to her in February 2002 or else her contract of employment would be reviewed.
Ms Josephine Jones gave evidence. She is currently a housemother in one of the College’s junior boarding houses. She has
been a housemother for 12 years, 11 of those being spent in one of the senior boarding houses. Ms Jones confirmed that in
November 2001 she was called to a meeting, along with other housemothers, where Ms Bahen distributed a document
confirming a revised allocation of housemothers to the College’s boarding houses. There was no discussion about the
reallocation or the rationale for the changes. Ms Jones confirmed that she and the applicant attended a meeting with Ms Pitos
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in December 2001 to discuss concerns raised by Ms Pitos. It was her understanding this meeting took place subsequent to the
Year 12 students leaving the school. She confirmed that she was given no opportunity to reply to the issues raised by Ms Pitos
and neither she nor the applicant was given a copy of the allegations raised by Ms Pitos.
34 Under cross examination Ms Jones stated that the roles between a senior housemother and junior housemother were different.
There were not only varying physical demands but activities were different, the girls’ demands on the housemothers were
different and noise levels were different.
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The Respondent’s Evidence
Ms Pitos is the Principal of the College. She is in charge of the College and the attached boarding houses. The College’s four
boarding houses cater for approximately 150 boarders from Years 8 to 12. Ms Pitos commenced as the College Principal on
1 July 2000. She has worked for 25 years in the education industry, including 13 years as a teacher and five years lecturing in
education.
Ms Pitos stated that it was her view there was no distinction between working as a housemother in a junior or a senior boarding
house and that it was her understanding that housemothers could be allocated from one house to another. She confirmed that
the respondent had specific policies and procedures in place for operating the College’s boarding houses. These policies and
procedures were outlined in the College’s Boarding Community Staff Handbook (Exhibit R8).
The respondent operates two junior and two senior boarding houses and there are approximately 38 girls in each house. Ms
Pitos stated that the duties and expectations of housemothers was the same for both junior and senior boarding houses
however, there were some day to day differences given the ages and routines of the students.
Ms Pitos confirmed that she received a complaint in August 2001 in relation to how a student who had suffered a head injury
was treated by the applicant. Ms Pitos took the matter up with the applicant and the applicant responded to the concerns raised.
On the basis of the applicant’s response Ms Pitos did not take any further action.
Ms Pitos stated that in November 2001 Ms Bahen decided to change the housemothers’ house roster. It was her understanding
that some of the housemothers wanted a change, with some junior housemothers wanting senior boarding house experience.
On that basis, Ms Bahen and Ms Pitos made the decision to change the housemothers’ roster.
Ms Pitos confirmed that as a result of a WAIRC conference in January 2002, it was agreed that the applicant was to accept her
transfer to Sylvester House and assistance would be given to her to help with the transition from a senior to a junior boarding
house. Ms Pitos stated that the applicant was scheduled to meet with the junior housemothers for a handover on 31 January
2002 but the applicant did not attend this handover meeting. Ms Pitos confirmed that an additional temporary housemother was
appointed to assist the applicant for the first two weeks after she began working in Sylvester House.
Ms Pitos outlined the history of issues relating to the applicant’s work performance. In September 2001 she was informed by
Ms Bahen that a number of senior students had raised issues concerning the applicant. Ms Pitos asked that these concerns be
put in writing and as the students had asked that the matters not be raised with the applicant until they had left the College, Ms
Pitos did not take the matter up with the applicant until December 2001. Exhibit R9 is a summary of the students’ concerns. As
the concerns were serious Ms Pitos met with the applicant and Ms Jones, who was also the subject of the complaints, in
December 2001. She discussed the issues with both the applicant and Ms Jones and asked them to think about the concerns and
to look at making a fresh start in 2002. She did not regard the discussion as disciplinary in nature because the allegations were
put to the applicant and Ms Jones some time after first being raised with Ms Pitos.
Ms Pitos stated that further complaints were made about the applicant in February and early March 2002 and that some of the
complaints were similar to those raised the previous year.
In early February 2002 Ms Bahen had a meeting with Ms Pitos about the applicant’s behaviour. Ms Bahen claimed that the
applicant was not following proper procedures and routines, full supervision was not being properly undertaken, homesick
children were not being dealt with appropriately, and the applicant had an abrupt demeanour and attitude towards the girls.
This was confirmed in a memorandum from Ms Bahen to Ms Pitos (Exhibit R10). A further list of grievances was submitted to
Ms Pitos on 22 February 2002 (Exhibit R11). The grievances included Year 10 boarders’ concerns about being left to
supervise Year 8 students who should have been supervised by the applicant. Some boarders accused the applicant of yelling at
them and that the applicant was abrupt and unapproachable. At this time Ms Pitos also received complaints from some parents
about the applicant’s attitude and behaviour (Exhibit R12).
On 22 February 2002 some of the boarding house staff approached Ms Pitos seeking a meeting about the applicant’s attitude
and behaviour. Given these complaints Ms Pitos convened a meeting on the 25 February 2002 with five College staff to
discuss the grievances. A number of concerns were raised about the applicant not undertaking her share of duties and
responsibilities in the boarding house. There was a concern that the applicant was not adequately comforting homesick
boarders nor following appropriate routines. Ms Pitos listened to their concerns and asked that they confirm them in writing.
These concerns are outlined in Exhibit R13.
On 25 February 2002 Ms Pitos met with the applicant to discuss the concerns raised by parents, students and the applicant’s
work colleagues. Ms Pitos went through each complaint and identified the specifics of each item. Ms Pitos showed the
applicant the letters that had been written confirming the complaints and the applicant was given the opportunity to respond to
these concerns. During the meeting Ms Pitos formed the view that the applicant was not receptive to hearing these complaints.
Ms Pitos told the applicant to improve her behaviour and performance. Ms Pitos also told the applicant that she would put the
allegations in writing so that the applicant could formally respond to the issues that had been raised with her.
Ms Pitos stated that the applicant then raised an allegation in relation to Ms Bahen stealing fuel. Ms Pitos claimed that the
allegation was serious and she commenced investigating the allegation as soon as her meeting with the applicant finished. Ms
Pitos spoke to other staff members about the allegation, and then met again with the applicant later that evening. As a result of
the meeting with the applicant to discuss the allegation about Ms Bahen, the applicant became distressed. Thus Ms Pitos
allowed the applicant to go home without completing her shift.
On the 4 March 2002 Ms Pitos telephoned the applicant as she was uncertain whether or not the applicant would be returning
to work. As the applicant was unhappy to speak to Ms Pitos over the telephone, Ms Pitos arranged for them to meet on
8 March 2002. The applicant did not attend this meeting, but Ms Pitos met with Mr David Greaves instead. At the end of the
meeting Ms Pitos agreed to draw up a letter confirming the nature of the complaints against the applicant, so that the applicant
could formally respond to the concerns (Exhibit R3). Ms Pitos confirmed she received a response from the applicant to this
letter on 11 March 2002, whereby the applicant complained that she had been denied an opportunity to respond to the
allegations. Ms Pitos was surprised by this as she had already been through the allegations with the applicant. However, on
18 March 2002 Ms Pitos responded to the applicant with further specifics of the concerns in relation to the applicant’s
performance (Exhibit R4).
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On 21 March 2002 Ms Pitos received a facsimile from the applicant responding to the allegations raised (Exhibit R6). Ms Pitos
then met with the applicant on 22 March 2002 and again discussed a range of concerns with the applicant. At the end of this
meeting Ms Pitos asked the applicant whether she was ready to return to re-commence her shift the next day. The applicant
stated that she had to pick up a prescription from her doctor and that she would return to work the next day. Ms Pitos made a
file note to that effect (Exhibit R15).
Subsequent to this meeting, on the same day as her meeting with the applicant, Ms Pitos received a number of facsimiles from
the applicant’s son, Mr Greaves (Exhibit R7). These facsimiles did not accord with Ms Pitos’ understanding of what had
transpired at the meeting with the applicant that morning. Ms Pitos was surprised by these facsimiles as Ms Pitos understood
that the applicant had agreed to return to work the next day. One of the facsimiles gave the respondent four options in relation
to the applicant’s employment. These options are detailed in this decision at paragraph 16. Ms Pitos stated that at that stage she
had no intention of terminating the applicant’s contract of employment and that it was her understanding that the applicant was
happy to return to work the following day. In the event the applicant did not return to work the next day.
On 25 March 2002 Ms Pitos received a facsimile from the applicant giving notice that she was resigning. Given what had
occurred at the meeting with the applicant on 22 March 2002 Ms Pitos was unsure whether or not the applicant was returning
to work or had resigned. Thus on 26 March 2002 she wrote to the applicant requesting a meeting, and as a result, the applicant,
Mr Greaves, Ms Pitos and Mr Boss (a senior member of the College’s staff) met on 5 April 2002 to discuss the applicant’s
intentions. It was Ms Pitos’ evidence that at this meeting Mr Greaves confirmed that the applicant had resigned and therefore
that was the end of the meeting. On 5 April 2002 Ms Pitos wrote to the applicant confirming that she had resigned effective
25 March 2002 and thanking her for her years of service with the respondent (Exhibit R17).
The respondent organised a farewell morning tea for the applicant for the 19 April 2002 however the applicant did not attend.
Subsequently the respondent sent the applicant a present and a farewell card.
Under cross examination Ms Pitos confirmed that the meeting with the applicant on 22 March 2002 was cordial and
professional and that the applicant stated she was ready to return to work. Ms Pitos recommended at this meeting that the
applicant apologise to Ms Bahen, but she refused to do so. Ms Pitos confirmed that at the meeting with the applicant on
25 February 2002 she told the applicant that she had no alternative but to review her contract of employment if the applicant’s
work performance did not improve. She also stated that the applicant was visibly upset after the first meeting on 25 February
2002.
In relation to the meeting held between Ms Pitos, the applicant, Mr Greaves and Mr Boss on 5 April 2002, Ms Pitos confirmed
that she stated to the applicant that the meeting was to discuss the applicant’s return to work. She recalled that it was then that
Mr Greaves interrupted saying that the applicant has resigned. The applicant verbally confirmed her resignation when she was
asked by Mr Boss if she had resigned.
Ms Pitos stated that she accepted the applicant’s responses to the concerns and issues raised with her at various meetings in
February and March 2002 because she wanted the applicant to remain working with the respondent.
Submissions
The applicant claims that she was constructively dismissed.
The applicant argued that she resigned from her employment because her contract of employment was significantly altered
without reason or consultation when the applicant was allocated to Sylvester House. Also, the respondent presented a number
of allegations to the applicant which lacked substance. Further, these allegations were presented in a procedurally unfair
manner which caused stress to the applicant making it difficult for the applicant to properly respond. The applicant argues that
the actions of the respondent in relation to these matters led to her being alienated from her work leading to the applicant
having no alternative but to resign.
The applicant argues that she was not accorded natural justice when Ms Pitos confronted her with numerous allegations as she
was not given a proper opportunity to respond to the allegations. The process was unfair because when she attempted to
discuss her responses with Ms Pitos additional allegations were raised. The applicant argued that the actions of the respondent
were premeditated and deliberate. Further, the respondent did not demonstrate impartiality, as the respondent did not act in the
same way when similar concerns were raised about other employees.
The applicant had an unblemished work history with the respondent spanning ten years and the respondent was aware that the
applicant intended to retire at the end of 2002. Further, it was unfair for the applicant to be terminated given her minimal
prospects of re-employment at the age of 73.
Reinstatement is not being sought given what the applicant has been through thus the applicant is seeking compensation for
unfair termination.
The applicant is seeking payment of 3 months’ notice and that annual leave entitlements deducted from the applicant’s final
pay be reinstated.
The respondent submits that the applicant was not constructively dismissed. The respondent argues that the applicant was not
put in a position where she was given no option but to resign.
The respondent argues that the applicant resigned of her own volition. The applicant was not terminated nor required to resign
and the applicant was afforded an opportunity to reconsider her resignation after the applicant indicated to the respondent on
25 March 2002 that she had resigned.
The respondent stated that whilst a number of concerns were raised with the applicant in February and March 2002, Ms Pitos
asked the applicant on 4 March 2002, when the applicant was on leave, whether or not she was returning to work as the
respondent wanted the applicant to return to normal duties.
It was the respondent’s understanding that as a result of a meeting between the applicant and Ms Pitos on 22 March 2002 that
the applicant would be returning to work. However, shortly after this meeting a number of facsimiles were received from Mr
Greaves contradicting this understanding. Subsequently on 25 March 2002 the applicant wrote to the respondent apparently
stating that the applicant was tendering her resignation. As the respondent wished to clarify any possible confusion in relation
to the applicant’s employment status the respondent arranged a meeting with the applicant to take place on 5 April 2002. At
this meeting the applicant confirmed she had resigned.
The respondent argues that nothing can be relied upon by the applicant that lends weight to the conclusion that the applicant
was constructively dismissed by the respondent. Even though a number of issues and concerns were raised with the applicant
in early 2002, it was appropriate that these matters be raised with the applicant so that they could be addressed and dealt with.
The respondent argues there is no evidence to demonstrate any conduct by the respondent that was calculated or likely to
seriously damage the relationship of trust and confidence between the applicant and the respondent. The respondent argues that
the transfer of the applicant from a senior house to a junior house did not constitute an unlawful variation to the applicant’s
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contract of employment. The respondent submits that the transfer of boarding house supervisors from one house to another was
capable of being effected under the applicant’s existing contract of employment. Further, the respondent argues that this action,
which occurred in November 2001, could not have been significant in relation to the applicant’s resignation as the transfer to a
junior house happened much earlier than the date on which the applicant tendered her resignation. Also, this issue was
extensively canvassed with the applicant and her representatives in January 2002 and the applicant formally accepted the
transfer after conciliation proceedings in the WAIRC.
The respondent submits that the applicant made a conscious decision in her own interests to terminate the employment
relationship. Further, the respondent argues that if there has been a dismissal then the respondent claims the dismissal was not
harsh, unfair or oppressive. The applicant was fully aware of her shortcomings and it was appropriate for the respondent to
raise issues and concerns with the applicant when the matters were brought to the respondent’s attention. The applicant was
counselled in an appropriate manner and a number of amicable and constructive discussions were held between the applicant
and Ms Pitos to discuss the matters in issue.
The respondent argues that no evidence has been given by the applicant in support of her contention that reinstatement is
impracticable. The respondent thus argues that if it is found that the applicant’s dismissal is unfair, then reinstatement is the
appropriate remedy.
The respondent maintains that the applicant is not due any monies for notice in accordance with the Award. The applicant did
not work the period of notice required of her upon resignation nor did the applicant provide medical certificates for the period
25 March to 5 April 2002. As the applicant resigned it was appropriate for the respondent to deduct annual leave entitlements
which were paid to the applicant in advance from the applicant’s final pay.
Findings and Conclusions
Credibility
I am prepared to accept that events relevant to these proceedings occurred substantially as Ms Pitos testified they occurred. Ms
Pitos gave her evidence in a clear and considered manner and much of her evidence was corroborated by written
documentation. I do not have the same confidence in some of the evidence given by the applicant. Whilst I accept most of the
evidence given by the applicant, much of which was corroborated by written documentation, it was clear to me during the
proceedings that the applicant was not forthcoming on at least two critical issues. The applicant gave evidence that Ms Pitos
raised fuel stealing allegations relating to Ms Bahen with her when Ms Pitos met with the applicant on 25 February 2002.
However, I find that on the balance of probabilities that it was more likely that the applicant raised the allegation about Ms
Bahen with Ms Pitos. I have come to this view because the applicant argued in these proceedings that other employees, about
whom allegations had been made, had not been disciplined or dealt with the same way as the applicant. In my view the
allegation in relation to Ms Bahen constituted one of the examples that the applicant was referring to and would have been
likely to have been raised by the applicant when arguing that other employees had not been dealt with in the same way as the
applicant and had not been investigated. Further, Ms Pitos arranged an urgent meeting concerning the allegation in relation to
Ms Bahen late in the afternoon of 25 February 2002, after the issue was raised at a meeting with the applicant on that day. If
Ms Pitos was aware of this issue prior to meeting with the applicant then an urgent meeting would not have been necessary.
Therefore I conclude that it was the applicant who raised the allegation of fuel stealing in relation to Ms Bahen with Ms Pitos. I
regard this issue as being important as it was subsequent to this urgently convened meeting about Ms Bahen on 25 February
2002 that the applicant became so stressed and unwell that she did not return to work again.
I formed the view that when the applicant was giving evidence about not knowing about the specifics of the concerns raised
with her by Ms Pitos in February and March 2002, and thus not being able to adequately respond to them, that the applicant
was more aware of the nature of the allegations than she was prepared to concede. In support of this view I am mindful that the
meeting between the applicant and Ms Pitos on 25 February 2002 went for a lengthy period of time and there is substantial and
detailed documentation that Ms Pitos provided to the applicant in relation to these concerns (Exhibits R3 and R4), and a further
meeting was held between the applicant and Ms Pitos on 22 March 2002 to discuss the concerns. Thus, where the evidence of
the applicant and Ms Pitos conflicts in relation to these two issues I prefer the evidence of Ms Pitos. I do not regard the
evidence given by other witnesses in this matter as being critical to the issues in dispute.
Was the Applicant Constructively Dismissed?
In relation to an unfair dismissal claim brought pursuant to s.29(1)(b)(i) of the Act, it is incumbent upon an applicant, on the
balance of probabilities, to demonstrate that he or she has been dismissed by the employer to attract the Commission’s
jurisdiction.
A resignation can constitute a dismissal for the purposes of the Act but whether or not a particular resignation will do so
depends upon the circumstances of each case. The relevant law to be applied in this matter was recently set out by Beech, SC
in Grant Raymond Lukies v AlintaGas Networks Pty Ltd (2002) 82 WAIG 2217 AT 2220—
“The Industrial Relations Commission of South Australia in Lucky “S” Fishing Pty Ltd v Jex (1997) 75 IR 158 at
164 also considered the decision of the Court of Appeal of New Zealand [Auckland Shop Employees’ Union v
Woolworth’s (NZ) Ltd (1985) 2 NZLR 372]. It noted that the Court of Appeal stated that there has been a modification of
the test in the in the Western Excavating (ECC) Ltd v Sharp case (1978) ICR 221 at 226 which stated that if the employer
is guilty of conduct which is a significant breach going to the root of the contract of employment, or which shows that the
employer no longer intends to be bound by one or more of the essential terms of the contract, then the employee is
entitled to treat himself as discharged from any further performance. If he does so, then he terminates the contract by
reason of the employer’s conduct. He is constructively dismissed. The Court of Appeal suggested that in constructive
dismissal cases the relevant test is whether the conduct complained of is calculated or likely to seriously damage the
relationship of confidence and trust between the parties and is such that the employee cannot be expected to put up with
it.”
I find that when applying the test outlined above and taking into account my comments on witness credit, that the applicant
was not constructively dismissed. In my view there was no action by the respondent which constituted conduct calculated or
likely to seriously damage the relationship of confidence and trust between the parties which was such that the employee could
not be expected to put up with it. The fundamental elements of a constructive dismissal do not apply in this case. I am of the
view that the applicant brought her contract of employment to an end of her own volition.
I have reached this conclusion based on the following findings.
I find the applicant was successfully employed by the respondent for over ten years as a senior housemother. However, the
applicant had difficulty in accepting the respondent’s decision at the end of 2001 to reallocate the applicant to a junior
boarding house. Even though the respondent did not handle this reallocation as well as it could have, and no discussions were
held with the applicant prior to making the decision to transfer the applicant to a junior boarding house, I accept that the
respondent had the right to transfer the applicant to a different house. The applicant’s original contract of employment with the
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respondent (Exhibit R1) does not refer to the applicant being employed as a senior housemother. Exhibit R1 states that the
applicant was employed as a member of staff under the terms of the Award and this award does not distinguish between the
employment of junior and senior housemothers.
However, the transfer to a junior house led to ongoing problems for the applicant. The move to Sylvester House required the
applicant to make a number of adjustments to her normal work patterns. It is clear that the transfer had a big impact on the way
in which the applicant was to undertake her normal duties. I accept that the applicant was upset by the transfer to a junior
boarding house as she was unilaterally moved from her normal “work” home to a different environment. The applicant was
unhappy about the shift and the applicant found it difficult making the transition to a junior boarding house.
As the applicant was unable to readily adjust to the move to the junior boarding house a number of complaints from students,
parents and other staff were made to Ms Pitos about the applicant at the beginning of Term I 2002. These grievances are
outlined in Exhibit R11. I accept that some of these complaints may have been avoided if the applicant’s transfer had been
handled in a more professional and sensitive manner and if more support had been given to the applicant in relation to this
transfer. However, the applicant accepted her transfer subsequent to Commission conciliation proceedings concluding in early
2002. Further, as part of those proceedings, a settlement was agreed between the applicant and the respondent in relation to the
transfer. The applicant did not seek any further assistance in relation to the transfer nor did she take the initiative to seek a
further review of the decision to transfer her to a junior boarding house. Thus, even though I have concerns about the way the
applicant’s transfer was handled, I do not believe that the actions of the respondent in relation to this transfer were such that the
applicant was given no alternative but to resign. The applicant could have sought further assistance in February 2002 with the
transition to a junior boarding house and could have sought a review meeting, as agreed to at the Commission conference. The
applicant did not avail herself of these options.
The applicant argued that her health was affected by the way in which the respondent handled the situation thus affecting her
ability to deal with the accusations made against her. However, it is my view that the applicant must take some responsibility
for her health problems. The accusation made by the applicant about Ms Bahen and the resultant meeting held late on
25 February 2002 caused so much stress to the applicant that she was no longer able to attend work. It is also clear that the role
of the applicant’s son in attempting to assist in resolving this dispute, given the way in which events unfolded, and upon
reviewing some of the documents tabled in these proceedings, was counterproductive. This is evidenced by the respondent
banning Mr Greaves from entering the College in early 2002 (Exhibit A16) and the confronting tone of some of Mr Greaves’
correspondence to the respondent (Exhibit R7).
The applicant maintains that she was unable to properly respond to the allegations raised by Ms Pitos as the allegations were
vague and lacked detail and that the applicant was denied procedural fairness given the way in which the allegations were put
to the applicant. Certain allegations concerning the applicant’s behaviour were raised by Ms Pitos with the applicant in
December 2001 however, as these issues were raised some months after they were originally raised with Ms Pitos, I accept that
it was appropriate for Ms Pitos not to regard the discussion with the applicant in December 2001 as disciplinary in nature.
However, the applicant should have been aware at that time, even when she was working with senior boarders that the
respondent had concerns about the way in which she was interacting with the students and undertaking work requirements.
In February and March 2002 a number of concerns relating to the applicant’s behaviour were raised by students, parents and
work colleagues with Ms Pitos. Even though the applicant had not worked many shifts in 2002 when these allegations were
raised, in my view it was appropriate that Ms Pitos discuss these grievances with the applicant. It is clear that from early
February 2002 the applicant felt stressed about her work and took substantial sick leave. It may well have been that the
applicant formed the impression that the respondent was unfairly raising a number of matters at one time to put pressure on
her, particularly as the applicant had not had much of an opportunity to adjust to working in Sylvester House. The applicant
may have also formed the view that her responses to Ms Pitos were not being taken seriously. Even though this may have been
how the applicant felt at this time and even though the applicant’s health may have been suffering because concerns and issues
about her performance were being raised by the respondent, I accept the respondent’s argument that it was necessary to deal
with the complaints relating to the applicant once they were raised.
In my view the allegations were specific enough for the applicant to be able to respond. The allegations and concerns were the
subject of lengthy discussions between the applicant and Ms Pitos and they were confirmed in writing by the respondent
(Exhibits R3 and R4). Further, the applicant was given the opportunity to respond in writing to the complaints. I do not accept
that the applicant was not provided with sufficient information in order for her to respond to the allegations raised with her by
Ms Pitos. It is clear that a number of specific examples were given to the applicant about the concerns raised and that the
applicant was given a number of opportunities to respond to the allegations which were extensively documented and put
verbally to the applicant. I conclude that the applicant was not open to accepting the criticisms and comments raised by Ms
Pitos thus the applicant found it difficult to respond to the issues raised by Ms Pitos.
Whilst the respondent could have put concerns and allegations to the applicant in a less pressured way in February and March
2002 I accept Ms Pitos’ evidence that Ms Pitos did not intend to terminate the applicant’s contract of employment when she
raised performance issues with the applicant. The respondent was acting on concerns that had been properly raised and in my
view, it was appropriate for the respondent to address these concerns with the applicant. I do not believe that Ms Pitos’ actions
were a deliberate strategy on the part of the respondent which left the applicant with no choice but to resign.
I accept Ms Pitos’s evidence that the respondent had no intention of terminating the applicant when she liaised with the
applicant to resolve the complaints and to agree on the applicant returning to work. These efforts culminated in the meeting of
22 March 2002 whereby Ms Pitos understood that the applicant had agreed to return to work at the commencement of her next
shift. Matters were brought to a head, however, when the applicant instructed Mr Greaves to write to the respondent on
22 March 2002 putting four options forward for the respondent to review and if no feedback was received in relation to a
choice of option by 9.00am 25 March 2002, the applicant would resign. In the circumstances it is understandable why the
respondent did not respond to the ultimatum particularly given that the applicant had agreed to return to work, subject to a
medical clearance, at the meeting with Ms Pitos on 22 March 2002, and given the short time frame demanded by the applicant.
As a result of the respondent not reacting to this ultimatum the applicant reached the conclusion that it was no longer
appropriate for her to remain employed with the respondent and tendered her resignation effective 25 March 2002. The
applicant was given an opportunity to review her resignation and discuss a return to work at the meeting arranged by Ms Pitos
on 5 April 2002. However, Mr Greaves made it clear at the outset of this meeting that there was to be no discussion about the
applicant returning to work and the applicant confirmed that she had resigned, effective 25 March 2002. In my view the
applicant made this decision to resign of her own volition and not through any actions by the respondent calculated to seriously
damage the relationship of confidence and trust between the applicant and the respondent. Having reached this view however, I
believe that Ms Pitos could have been more supportive of the applicant once the allegations were brought to her attention
particularly given the applicant’s age, length of service and unblemished work record until 2001 and the short period of time
that the applicant was working in a junior boarding house. In all of the circumstances, however, I conclude that the applicant
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was not constructively dismissed and that she resigned of her own accord. Thus the Commission has no jurisdiction to deal
with this matter and an order will issue accordingly.
85 It follows that as the applicant resigned the applicant is not due any entitlements under her contract of employment in relation
to notice and annual leave entitlements.
_________
2003 WAIRC 07760
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GLENDA FRANCES JOY GREAVES, APPLICANT
v.
THE SISTERS OF MERCY PERTH (AMALGAMATED) INC TRADING AS SANTA MARIA
COLLEGE, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
THURSDAY, 20 FEBRUARY 2003
FILE NO/S.
APPLICATION 691 OF 2002
CITATION NO.
2003 WAIRC 07760
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal dismissed for want of jurisdiction and application for contractual
benefits dismissed

Representation
Applicant
Mr D Greaves (as agent)
Respondent
Ms K Wroughton (of counsel)
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr D Greaves as agent on behalf of the applicant and Ms K Wroughton of counsel on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
1)
THAT the application alleging unfair dismissal be, and is hereby dismissed for want of jurisdiction.
2)
THAT the application for contractual benefits be, and is hereby dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07773
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PETA TANIA HICKS, APPLICANT
v.
WESTERN AUSTRALIAN LOCAL GOVERNMENT ASSOCIATION, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE
FRIDAY 21 FEBRUARY 2003
FILE NO.
APPLICATION 1525 OF 2002
CITATION NO.
2003 WAIRC 07773
_________________________________________________________________________________________________________
Result
Application to amend particulars of claim granted.
Representation
Applicant
Ms K Everett (of counsel)
Respondent
Mr S White
_________________________________________________________________________________________________________
1

Reasons for Decision
On 6 September 2002 Peta Tania Hicks (“the applicant”) referred a claim to the Western Australian Industrial Relations
Commission (“the Commission”) pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) that she was
harshly, oppressively or unfairly dismissed by the Western Australian Local Government Association (“the respondent”) on
22 July 2002.

2

On 6 November 2002 the applicant’s representative wrote to the Commission seeking to amend the applicant’s application.
The applicant claimed that the correct date of termination was 26 August 2002 and not 22 July 2002 as originally stated in Item
14 of her application. It was claimed that the applicant had mistakenly believed that her employment was terminated on 22 July
2002, the date on which she was given notice of her termination. The applicant now understands that she was terminated
effective 26 August 2002 in accordance with the termination letter dated 19 July 2002 which she received from the respondent
on 22 July 2002.

3

The respondent opposes the amendment sought. The respondent is of the view that the applicant’s termination should be the
date stated in the applicant’s original application. The respondent contends that the applicant’s dismissal was effected on
22 July 2002, and the applicant was provided with a payment in lieu of notice on this day. Further, the respondent argued that
on 22 July 2002 when the applicant accepted the payment in lieu of notice she agreed not to work out her notice period. On this
basis the respondent considers that the date stated in the applicant’s original application at Item 14 should stand. Thus, the
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respondent argues that the applicant’s application had been lodged in excess of 28 days after the applicant’s date of termination
contrary to s.29(2) of the Act.
The matter was listed for hearing to allow the parties to put submissions and give evidence as to whether or not the application
was lodged within 28 days of the applicant’s termination and if not, should the application be accepted under s.29(3) of the Act
which reads as follows—
“(3)
The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so.”
Was the application lodged within 28 days of the applicant’s termination?
A notice of termination, once given, will operate to end the contract when the period specified expires unless the notice is
withdrawn by mutual agreement (see the discussion in Macken, McCarry and Sappideen’s The Law of Employment Fourth
Edition at page 172). Given that there is no capacity for a notice of termination to be withdrawn except by mutual agreement, a
period of notice cannot be waived by an employer unless the waiver of the period of notice is agreed to by the employee.
If a contract of employment does not provide for payment in lieu of notice it is unlawful to terminate an employee’s contract of
employment by making a payment in lieu of notice. In Sanders v Snell [1998] HCA 64 at [16]; 196 CLR 329 at 337 Gleeson
CJ, Gaudron, Kirby and Hayne JJ held that where there is no condition in a contract of employment for payment in lieu of
notice, the employer is in breach of the contract if the employer does not give the employee the requisite notice of termination.
In that case there was a written contract of employment which specified a period of notice to be given, however there was no
provision for making a payment in lieu of notice.
The applicant prepared an affidavit in relation to this matter (Exhibit A1). Attached to the affidavit is the letter of termination,
dated 19 July 2002, which was given to the applicant by the respondent on 22 July 2002. The following are relevant paragraphs
from the letter, formal parts omitted—
“I am not satisfied with your explanations, nor am I satisfied that you are willing and/or capable of improving your work
performance to the level required by the Association. In accordance with Clause 11.2 of your Contract of employment
(sic) I am terminating your employment as the RoadWise Officer Wheatbelt South with effect from close of business
26 August 2002. I do not require you to attend for duty during this period. I have authorised the Executive Manager
Transport and Roads and the RoadWise Manager to collect all items of Association property including but not limited to
motor vehicle, mobile phone, credit/fuel cards, computers, files and all intellectual property. This allows you to vacate the
premises and to leave your position immediately.
I will arrange for payment of the period of notice in lieu of attendance, plus any other monies due and owing to you,
payable on the next pay day. This will be your final pay. If required by you, I will also arrange for a statement of service,
but will not be providing or authorising a reference for you.
I regret that this course of action is necessary, but I do wish you well in your future endeavours.”
Mr John Phillips, the respondent’s Executive Manager Workplace Relations and Training Services, gave evidence. Attached to
his affidavit (Exhibit R1) is a copy of the applicant’s contract of employment. Clause 11. Termination, subclause 11.2 of this
contract states—
“WAMA or the Employee may, for any reason, terminate the Employee’s employment in terms of this Deed by giving the
other party one (1) month’s notice in writing.”
At paragraph 19 of Mr Phillip’s witness statement (Exhibit R1) he stated that—
“…… Ms Hicks was specifically advised by Ms Parsons that she would not be required to work out the period of notice
and that the termination was thus effective from the date and time of the notice.”
The applicant gave evidence that she did not work out her notice period because she was unable to undertake her normal duties
given that her work vehicle, computer and telephone were taken from her. Further, she had annual leave approved to be taken
during the notice period. On this basis she did not see any point in remaining at work for the duration of her notice period.
I find that when taking into account the law in relation to a matter of this nature that the applicant’s contract of employment
ended at the end of the expiry of her notice period, that date being 26 August 2002. I accept the applicant’s evidence that she
had no choice but to cease working with the respondent on 22 July 2002 as her “tools of trade” were withdrawn from her, she
was told to leave the premises immediately and that she was not required to work out her notice period. Given this instruction
and as the applicant had approved annual leave entitlements which fell due during her notice period the applicant left the
premises and did not return. I find that there was no mutual agreement between the applicant and the respondent to waive the
notice period. The applicant was not given a choice in this matter as she could not continue working beyond 22 July
2002 because of the actions and requirements of the respondent.
I also find that there is no provision in the applicant’s contract of employment for a payment to be made in lieu of notice.
On this basis I will accept the applicant’s amendment to Item 14 of her application to reflect the applicant’s date of termination
as 26 August 2002. Given that this application was lodged on 6 September 2002, it follows that this application was not lodged
out of time.
An order to this effect will now issue.
_________

2003 WAIRC 07775
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PETA TANIA HICKS, APPLICANT
v.
WESTERN AUSTRALIAN LOCAL GOVERNMENT ASSOCIATION, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
FRIDAY, 21 FEBRUARY 2003
FILE NO/S.
APPLICATION 1525 OF 2002
CITATION NO.
2003 WAIRC 07775
_________________________________________________________________________________________________________
Result
Application to amend particulars of claim granted.
_________________________________________________________________________________________________________
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Order
HAVING heard Ms K Everett of counsel on behalf of the Applicant and Mr S White on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the date of termination in the application be amended by deleting 22 July 2002 and substituting therefore
26 August 2002.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________

2003 WAIRC 07745
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JOHN GRANT KELLY, APPLICANT
v.
ITSP AUSTRALIA PTY LTD, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
FRIDAY, 14 FEBRUARY 2003
FILE NO.
APPLICATION 1711 OF 2002
CITATION NO.
2003 WAIRC 07745
_________________________________________________________________________________________________________
Result
Application alleging denied contractual entitlements dismissed.
Representation
Applicant
Mr J.G. Kelly
Respondent
No appearance
_________________________________________________________________________________________________________
Reasons for Decision
(Extemporaneously)
1
Section 27(1)(d) of the Industrial Relations Act 1979 allows the Commission to proceed with a matter in the absence of a
person who has been given due notice of the proceedings. For the purposes of the record I note as follows.
2
The application that has been lodged by Mr Kelly cites as the respondent ITSP Australia Pty Ltd. It has an address in
61 Hampden Road in Nedlands. I note from the papers that Mr Kelly attached to his Notice of Application that is the address
on a document from ITSP Australia Pty Ltd. I also note that these proceedings were set down for hearing according to a Notice
of Hearing dated 8 January 2003 posted to Mr Kelly and to ITSP Australia Pty Ltd at that address. I am satisfied that ITSP
Australia Pty Ltd has been given due notice of these proceedings and it has elected not to attend. I add that I am assisted in
reaching that conclusion by the following.
3
Mr Kelly’s application was lodged in the Commission on 11 October 2002. The respondent has not filed any Notice of Answer
and Counter Proposal, neither did it attend the conference in this matter that was held before the Commission on 4 December
2002. It appears to me therefore that ITSP Australia Pty Ltd is acting today entirely consistently with its attitude to this matter
from the beginning, that is, it has treated it with ignore.
4
Accordingly, I am satisfied that these proceedings can go ahead in the absence of ITSP Australia Pty Ltd.
5
The claim that the Commission has before it from Mr Kelly is that he has not been paid a benefit to which he is entitled under
his contract of employment. Mr Kelly has given brief evidence before me and his evidence, which I accept, is that at the time
that his employment terminated in July last year, his salary according to his contract of employment was $120,000.
6
I am also satisfied that no award applied to his employment. I have asked Mr Kelly whether he believes an award applies and I
am not satisfied from his answer that there is an award that does apply. My general knowledge, if I am allowed to draw upon
that, tells me I am unaware of any award that would apply to a senior project manager (although there are some awards that
cover technologists particularly in the electronics area). I am not confident that an award applies to ITSP Australia or to a
senior project manager.
7
The issue that arises then is s.29AA of the Act. That is a section that has been only recently introduced. It was introduced by
s.140 of the Labour Relations Reform Act 2002 and the relevant part of that legislation came into force on 1 August 2002. Mr
Kelly’s claim was lodged after that date and therefore at the time he lodged his application, s.140 of the Labour Relations
Reform Act 2002 had come into force and thus s.29AA had come into force and his application is now caught by that section.
8
That section in subclause (4) states the Commission must not determine a claim that an employee has not been allowed by his
or her employer a benefit to which the employee is entitled under a contract of employment if: (a) an industrial instrument does
not apply to the employment of the employee (and I interrupt myself to say that on my finding an industrial instrument does
not apply to the employment of Mr Kelly) and (b) the employee’s contract of employment provides for a salary exceeding the
prescribed amount. That prescribed amount by subsection (5) is $90,000 per annum. I am therefore satisfied that s.29AA does
apply and by virtue of that section the Commission must not determine Mr Kelly’s claim.
9
Mr Kelly has submitted that in discussions he had with persons he described as the Department of Industrial Relations, but
which I suspect is a reference to Wageline, part of what is now the Department of Consumer and Employment Protection, prior
to 1 August 2002 and they had not made him aware of the impending change to the law but rather they had advised him that he
had up to six years to proceed with his claim.
10 There are three comments that I think apply to that submission. Firstly, the advice is correct in that under the Limitation Act
1935 - 1978 Mr Kelly has six years from the date in July when the monies were owed to him, if I can put it in that way, or at
least allegedly owed to him, to bring his claim. But that is a claim in the civil courts.
11 Secondly, although the staff of Wageline may not have made him aware of any impending industrial law change, I am not sure
what obligation they had to do so; in any event that is not a substitute for proper legal advice.
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The third comment is this. Even if I was to have the utmost sympathy for Mr Kelly, and I suspect that I do, even if after what
he has said I was to find that Mr Kelly is entitled to everything that he is claimed, and indeed if I was to find that Mr Kelly has
a just claim, I do not have the power to amend s.29AA or to override it. It is binding upon me. So even if I was to find in
favour of Mr Kelly on merit, it makes no difference to the situation in which he now finds himself, and indeed this
Commission now finds itself, as a result of s.29AA.
13 Accordingly, for those three reasons I am not able to move from the finding I have reached that Mr Kelly is caught by s.29AA
and accordingly, according to that section I am not to determine his claim. It seems then that there is nothing other to do to it
other than to dismiss it.
14 Order accordingly.
_________
12

2003 WAIRC 07730
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JOHN GRANT KELLY, APPLICANT
v.
ITSP AUSTRALIA PTY LTD, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
FRIDAY, 14 FEBRUARY 2003
FILE NO.
APPLICATION 1711 OF 2002
CITATION NO.
2003 WAIRC 07730
_________________________________________________________________________________________________________
Result
Application alleging denied contractual entitlements dismissed.
Representation
Applicant
Mr J.G. Kelly
Respondent
No appearance
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr J.G. Kelly on his own behalf as the applicant and there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the application be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.

____________________
2003 WAIRC 07862
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GLENN WILLIAM ROGERS, APPLICANT
v.
DMW CONSTRUCTIONS PTY LTD, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE
WEDNESDAY 5 MARCH 2003
FILE NO.
APPLICATION 1833 OF 2002
CITATION NO.
2003 WAIRC 07862
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal dismissed for want of jurisdiction
Representation
Applicant
Mr I Gregory (of counsel)
Respondent
Mr S Kemp (of counsel)
_________________________________________________________________________________________________________
1

2

3

Reasons for Decision
On 6 November 2002 Glenn William Rogers (“the applicant”) referred a claim to the Western Australian Industrial Relations
Commission (“the Commission”) pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) that he was harshly,
oppressively or unfairly dismissed by DMW Constructions Pty Ltd (“the respondent”) on 28 March 2002. As the application
was lodged on 6 November 2002 this application is over seven months past the due date to lodge a claim of this nature. The
matter was listed for hearing to allow the parties to put submissions and to give evidence as to whether or not the application
should be accepted.
The first issue to be determined is whether the Commission has power to grant the application. Section 29(3) of the Act reads
as follows—
“(3)
The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so.”
Those provisions came into effect on 1 August 2002 some four months after the applicant was terminated by the respondent. It
is clear for the reasons set out in the decision of Commissioner SJ Kenner in Nicole Azzalini v Perth Inflight Catering (2002)
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82 WAIG 2992 (Azzalini’s case) that there is no power for the Commission to extend time in accordance with s.29(3) of the
Act in respect of an application filed subsequent to 1 August 2002 relating to a termination of employment in March 2002. As
there is no power to accept this application which was lodged out of time, it is my view that there is no jurisdiction for the
Commission to accept this application.
4
If I am wrong in finding that there is no power to extend time in accordance with s.29(3) of the Act for a termination effected
on 28 March 2002 and that the Commission does have power to accept an application relating to a termination of employment
which occurred prior to s.29(3) of the Act coming into operation, then I would need to consider the tests relating to the exercise
of discretion for accepting this application.
5
In reaching a decision in a matter of this nature I take into account whether there was an acceptable explanation for the delay,
the merits of the substantive application, whether the applicant took steps to make it clear to the respondent that he was
unhappy with his termination and would contest his termination, and prejudice to the respondent. These guidelines were
recently discussed as being relevant to a matter of this nature by Beech S C in Anthony William Andrew v Metway Property
Consultants & Auctioneers (2002) 82 WAIG 3260. In applying these guidelines I am mindful that there is a 28 day time frame
to lodge an application and the Commission’s discretion in relation to a matter of this nature should not be exercised unless
there is good reason to do so.
6
At the outset of the hearing of this matter the applicant’s representative sought an adjournment to allow the applicant, who was
unable to be present, to give evidence as to the merits of his claim. This adjournment was opposed by the respondent. Given
the significant delays relating to the applicant’s claim to date and given the applicant’s late request for an adjournment, the
Commission refused the applicant’s request.
7
The applicant understood that he was employed pursuant to a registered workplace agreement when he was terminated on
28 March 2002. Thus, the applicant filed an unfair dismissal claim within the required time frame after termination, pursuant to
s.51 of the Workplace Agreements Act 1993 in the Industrial Magistrate’s Court on 26 April 2002. A jurisdictional argument
was raised in the Industrial Magistrate’s Court about whether or not the workplace agreement covering the applicant’s contract
of employment was in force when the applicant was terminated on 28 March 2002. The Industrial Magistrate found that as
there was no registered workplace agreement relating to the applicant’s employment in place on 28 March 2002 there was no
jurisdiction for the Industrial Magistrate’s Court to deal with the application. On 26 September 2002 the Industrial Magistrate
issued a decision to this effect in relation to this finding.
8
As no workplace agreement applied to the applicant’s contract of employment when he was terminated the applicant had until
26 April 2002 to file a claim in the Commission pursuant to s.29(1)(b)(i) of the Act. Clearly no application was filed in the
Commission by this date.
9
In relation to the delay in making this application I am aware that in the Industrial Magistrate’s Reasons for Decision, dated
26 September 2002, the Industrial Magistrate confirmed that on 3 April 2002 the applicant received notification from the
Commissioner of Workplace Agreements that the registration of his workplace agreement had been refused and that from
28 March 2002 the applicant’s workplace agreement was of no effect.
10 It should have been clear to the applicant at this stage that the issue of whether or not a registered workplace agreement
covered the applicant’s employment on 28 March 2002 was a live issue. Even though the applicant assumed that a registered
workplace agreement covered his contract of employment on 28 March 2002 he should have been aware that there was doubt
about this given the notification from the Commissioner of Workplace Agreements on 3 April 2002. Further, the decision of
the Industrial Magistrate issued on 26 September 2002 and this application was not lodged until 6 November 2002. The
applicant stated in his application that he was working away from Perth during the course of the two weeks prior to
6 November 2002 and therefore he was unable to sign the necessary documentation for this matter to be expeditiously lodged
in the Commission. In the event the applicant’s representative signed this application on the applicant’s behalf. I do not accept
this as a valid reason for the delay in lodging this application. The applicant lodged his application 41 days after the applicant
was aware that his application before the Industrial Magistrate was unsuccessful. Given this unreasonable delay and given that
there was no evidence before the Commission that the applicant has some prospect of success in relation to his claim, it is my
view that even if the Commission had jurisdiction to deal with this application it should not be accepted. In reaching this
decision I am also mindful that the respondent has already been subject to lengthy delays.
11 An Order dismissing the application will now issue.
_________
2003 WAIRC 07856
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GLENN WILLIAM ROGERS, APPLICANT
v.
DMW CONSTRUCTIONS PTY LTD, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
WEDNESDAY, 5 MARCH 2003
FILE NO/S.
APPLICATION 1833 OF 2002
CITATION NO.
2003 WAIRC 07856
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal dismissed for want of jurisdiction
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr I Gregory of counsel on behalf of the applicant and Mr S Kemp of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be, and is hereby dismissed for want of jurisdiction.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
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2003 WAIRC 07886
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ANDREA VALERIE ROSS, APPLICANT
v.
DIAMOND OFFSHORE GENERAL COMPANY, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 7 MARCH 2003
FILE NO.
APPLICATION 1133 OF 2002
CITATION NO.
2003 WAIRC 07886
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr M Kane as agent
Respondent
Mr R H Gifford as agent
_________________________________________________________________________________________________________
Reasons for Decision
This is an application made pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”). The applicant, Ms
Andrea Valerie Ross, in her application states that she was engaged as an Operations Assistant for the respondent, Diamond
Offshore General Company. She was employed from 1 October 1999 until her termination on 31 May 2002. The applicant
sought reinstatement or in the alternative 6 months compensation. At hearing the applicant amended her claim to seek
$10,000 for injury for the manner of dismissal. It was submitted that the applicant had otherwise mitigated her loss.
2
The main contention of the applicant is that the employer breached section 41 of the Minimum Conditions of Employment Act
1993 in that it did not properly discuss or inform the applicant of its decision to restructure, did not provide proper criteria for
assessing who was to be made redundant and that another employee should have been made redundant instead of the applicant.
3
Evidence for the applicant was given by Ms Ross and for the respondent by Mr Jerry Owens, the Area Manager. The evidence
of Ms Ross is that she was first employed with the respondent on 1 October 1999 as an Operations Assistant reporting to 3 or
4 Operations Managers. In January 2001 Ms Ross commenced a period of maternity leave. On 26 September 2001 Ms Ross
met with Mr Owens to discuss the possibility of her returning to work earlier. Exhibit AR 2 is Ms Ross’ record of that
discussion. During her absence on maternity leave Ms Natalie Lee had taken on the applicant’s duties on the applicant’s
recommendation.
4
Whilst on maternity leave the respondent created two secretarial support positions due to an upturn in business. There was then
an Executive Secretary working to Mr Owens and an Operations Assistant. Ms Ross in evidence says that she had concerns
regarding there being two secretaries as she believed that there was not enough work for two full time secretaries. Ms Ross
returned to work in the position of Operations Assistant, reporting only to the Operations Managers and not the Area Manager.
Ms Lee worked for the Area Manager and held the title of Executive Secretary. The applicant says that Ms Lee performed the
duties which Ms Ross used to perform. Ms Ross states that the role she was performing was the same as that prior to her
commencing maternity leave with the exception of her being required to perform some reception work and not reporting to the
Area Manager.
5
When she returned to work she complained that she was placed in the office in the front of the main office and a few weeks
later moved to the compactus filing room.
6
The duties undertaken by Ms Ross consisted of booking flights, accommodation, car hire and taking minutes of meetings.
When the Executive Secretary was away the receptionist would fill in for her, not Ms Ross. Ms Ross says that the workload on
her return to work was not great but that it had increased in the week that she had received her letter of redundancy in that there
were courses and conferences. She comments that she was not busy at all compared to the work load prior to her maternity
leave.
7
On the day of the redundancy she was called into Mr Owens’ office with Mr Tom O’Neill and Mr Jimmy Ray Moore, the
Operations Managers. Mr Moore advised her that he “did not know this was coming” and handed her a redundancy letter
[Exhibit AR 6]. Ms Ross says that both operations managers said to her that they could not understand why she had been given
a redundancy letter. She says that prior to this meeting there was no indication that there was going to be a restructure,
although she was aware that the Ocean Heritage was leaving but she was given no indication as to the impact that would have
on her position.
8
She says that she was not advised why the Operations Assistant was made redundant or why she was chosen for redundancy.
Ms Ross was aware that the work was decreasing as a number of rigs were leaving Australian waters. She says that when she
returned in January this was not put to her.
9
Ms Ross says that the impact of the dismissal has left her humiliated and she believes that if she had not had a baby she would
still have been employed—
“I was humiliated and I felt very betrayed by the company. My worst fears came through. This is something that I’d felt
all along was going to happen. I was very upset. I couldn’t sleep, cried, couldn’t eat. Felt it was very unfair.” (Transcript
pg 19)
10 Ms Ross says that she discussed with Mr Owens on several occasions her concern that there was insufficient work and was
assured that there was plenty of work. She says that she felt like the company wanted to get rid of her. She says that she had
felt insecure for the past 12 months.
11 Ms Ross worked out her five weeks notice, she wrote to Mr Owens regarding her redundancy [Exhibit AR 8] and received a
response to this letter from Mr Owens [Exhibit AR 9]. Ms Ross says that she was not surprised that she was made redundant,
but that it should have been someone else.
12 Ms Ross says that she undertook a performance appraisal on 28 September 2000 prior to her maternity leave [Exhibit AR 11]
in which comments were made about her not being able to work harmoniously with others. Ms Ross says that during this time
she did have problems with other staff, but it was as a result of her hormone problems and that those problems no longer
existed.
1
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There was no performance review carried out after she returned from maternity leave. There was a disciplinary letter written in
March which she says stemmed from Ms Ross being unable to send off a report via email.
In mitigation Ms Ross says that she started her new position with SGS Australia on 29 July 2002 and the remuneration is
roughly equivalent.
Under cross examination Ms Ross says that she originally provided secretarial support to Mr Owens and that this took up most
of her time and that she also provided support to three Operations Managers and three engineers. In January of 2001 Ms Ross
sought annual leave and maternity leave and wrote to Mr Owens to confirm this [Exhibit R1]. Ms Ross says that it was never
her intention not to return to work.
Ms Ross had a discussion with Mr Owens on 26 September 2001 regarding a return to work, Ms Ross says that during that
discussion Mr Owens advised her that there would be enough work for two secretaries, also discussed at that meeting were
problems to do with her behaviour and attitude. Ms Ross says that she had problems with Ms Shannon O’Rourke an engineer
and with Mr Mike Polack and Mr Hector Goss but that when she returned to work she had a good working relationship with
them. She denies that in that meeting she raised with Mr Owens the possibility of a redundancy package. Ms Ross was advised
by Mr Owens that she could not return to work until 9 February 2002.
Ms Ross says that a month’s work was offered to her in December but she was unable to accept as she was not trained in the
area and her husband’s work had picked up and he would be away. Ms Ross denies that there was further communication with
Mr Owens about Ms Ross resuming in November. Ms Ross says that there was a discussion and that she was to recommence
on January 1 2002 (Transcript pg 43).
On 1 January 2002 there was a discussion between Ms Ross, Mr Owens and Ms Lee. Ms Ross says that discussion dealt with
what the restructured Operations Assistant role would be and the fact that Ms Lee would be looking after Mr Owens. Ms Ross
says there was no mention of an Executive Secretary.
Ms Ross says that she was looking after three Operations Managers with a salary consistent with that paid prior to her leave.
She says that her status in the company diminished as she was not the Area Manager’s secretary. Ms Ross denies that she had
any problems with the Operations Managers upon her return.
Ms Ross agrees that the Ocean General departed for Vietnam in April and the Ocean Heritage to Singapore in May and that as
a result the administration was reduced, and she was aware that the Ocean Bounty was heading to Melbourne and New
Zealand.
Ms Ross says that she was shocked by her redundancy but that she had expected it. Ms Ross states that she had a few problems
when she returned to work after her maternity leave as she was being asked to perform certain tasks without being consulted
and that she was not happy about the way she was being treated. She put her concerns into a memorandum and forwarded it to
Mr O’Neill and Mr Moore. As a result a meeting was called involving Ms Ross, Ms Lee, Ms Teenya Hoyne, Mr Moore and Mr
O’Neill. At the meeting a number of issues were discussed and Ms Ross was on 14 March 2002 issued with a written
conference record [Exhibit R4], which she disagrees with. She says that she had a good rapport with people she reported to and
always contributed to the team. Ms Ross agrees that the task of sending reports to Houston were taken off her.
Ms Ross says that in regards to the reports being emailed through to Houston the following—
“………if you read my comments and my emails it would show you why these things didn’t go through or who did them.
There is an explanation for every single one that came up. I had emails from Houston telling me, “Oh, yes, Andrea, we
received it. I’m sorry.” That doesn’t get portrayed here, does it. It’s just that my email didn’t go through.” (Transcript pg
70)
She also denies that she had problems with airline bookings and states that she had not heard of such an allegation prior to
hearing.
Mr Owens is the Australasian Area Manager for Diamond Offshore and has been in that position for four years. He says that
Ms Ross was employed as an Operations Assistant in 1999 and he says that she performed her duties in an above average
fashion.
Ms Ross’s position involved providing secretarial support to the Operations Managers and engineers, taking minutes, filing,
answering telephones, making travel arrangements and providing morning reports. Mr Owens says that 90 per cent of her time
was assigned to the operations group and the other 10 per cent to himself. Mr Owens travelled about 4 weeks every year when
Ms Ross first came to the company.
Mr Owens conducted a performance appraisal in September 2000 [Exhibit AR 11]. Mr Owens states that Ms Ross had a high
level of knowledge and job skills but she had problems getting along with workmates.
Mr Owens says that sometime in July/August 2000 Ms Ross advised him that she was pregnant. She asked him to sign a letter
[Exhibit R1], and advised that she may not be able to return to work but that she would give six weeks written notice. Mr
Owens next spoke to Ms Ross in July 2001 when she came into the office and requested to come back to work earlier, Mr
Owens discussed a number of issues including how she did not get along with people there and advised Ms Ross to come and
see him before September.
On 1 September 2001 Mr Owens requested from the company an Executive Secretary for himself along with other positions
which were granted. Mr Owens says that the expectation of the company was that it was going to be very busy in Australia in
the next few years. Mr Owens says he held a discussion with Ms Ross on 26 September 2001 and advised her that she would
be in a smaller office as there was going to be an Executive Secretary and that she was returning to work as the Operations
Assistant. They spoke about Ms Ross’s problems with others and that she attributed this to her pregnancy. Mr Owens says that
Ms Ross indicated that she wished to return to work in November 2001. Mr Owens says that another meeting was held and a
start date of 2 January 2002 was agreed upon, further work was offered to Ms Ross in December 2001 which was declined.
Mr Owens says that as his role was expanding he needed someone that he could rely upon to make travel arrangements and
handle incoming communication. He decided that the best person to fill this role was Ms Lee. In his view she demonstrated an
ability to do the job whereas his opinion of Ms Ross was that she could not be trusted. He says that Ms Ross was advised of
this in late September.
On 2 January 2002 a meeting was held between Ms Ross, Mr Owens, Ms Lee, Ms Wakefield and Mr Moore to discuss the
position of Operations Assistant and Executive Secretary. Ms Ross during this meeting made a number of suggestions and two
job descriptions were developed for each position. Ms Ross queried whether she would be fully employed and Mr Owens
explained to her the rig market.
Mr Owens says that by April 2002 the company was out of the Australian market and he had a meeting with Ms Wakefield
about reducing staff. It was decided that Ms Ross would be the person made redundant in the personnel department. Mr Owens
says that there has been no Operations Managers in Perth since about July 2001.
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In regards to the morning reports Mr Owens says that he would receive calls at 10 o’clock at night from the Houston office
advising that the reports had not come through and he would drive into town and fax them off. He spoke to Ms Ross’
supervisors and assumed that they had talked to her, the matter however became worse. He called the supervisors into his
office and told them to fix the problem. He later advised them not to worry about it and his personal assistant performed the
role. Mr Owens says that the reports provide information on work each rig is performing for each customer, which Mr Owens
says relates to the contract that the company charges from and also gives the Houston office revenue projections.
Mr Owens says that Ms Lee dealt with the morning reports and that it took her 10–15 minutes to complete the task. Mr Owens
says that the same morning reports were taking Ms Ross the better part of a day to perform and there were a few times that she
simply forgot to do the reports. But that this issue had nothing to do with the applicant being made redundant. He says that he
harbours no ill feeling towards the applicant and believes that the problems that were occurring could be worked through.
Mr Owens intended to advise Ms Ross as soon as the decision was made about the redundancy. Mr Owens wrote a letter to Ms
Ross dated 19 April 2002 [Exhibit AR6] which he was unable to present due to being out of the country. As a result Mr Owens
instructed Mr Moore to sit down with the applicant and run through the letter. Upon his return from Kuala Lumpur Mr Owens
attempted unsuccessfully to speak to the applicant and later responded to correspondence from the applicant.
Mr Owens says that his difficulty with Ms Ross was that she was always angry and just could not get along with other people.
He needed a Personal Assistant that he could communicate with and trust and that Ms Ross was not the appropriate person. Mr
Owens complains that when Ms Ross was first employed she had the responsibility of booking all of his flights, which he says
were forgotten and he would be at the airport without a ticket.
Under cross examination Mr Owens says that the redundancy payment made to Ms Ross was a standard one along with the
provision of counselling. Ms Ross originally reported to the Area Manager and the Operations Managers. Mr Owens
performed the performance appraisal and says that performance appraisals are conducted by whoever the person reports to or
someone in the group that they report to.
Mr Owens says that he was looking forward to a long happy relationship with Ms Ross. He says that he never thought that the
applicant was a bad employee but that she could not be trusted. In relation to the redundancy he denies that he put the option to
Ms Ross but rather that she requested details of a redundancy. He says that Ms Ross came to see him around June/July
2001 inquiring about returning to work. Mr Owens provided to Ms Ross his travel schedule and advised her to come see him
and talk about it. Mr Owens says that he advised Ms Ross that he needed to know as soon as possible whether she was coming
back to work, and that it needed to be before September 1. He says that Ms Ross came into the office in the later part of
September with a sob story about how she needed money. Mr Owens says that work was offered in November for the month of
December and that Ms Ross commenced back with the company 45 days earlier than expected.
In regards to the reports being sent to Houston, Mr Owens says that the weekend managers were responsible for the reports
being sent. He said that he had to go into the office on Saturdays, Sundays and Mondays to send reports. Mr Owens does not
disagree with comments made by Ms Judy Turner in Exhibit A 4.
In the absence of Ms Lee Mr Owens says that he placed Jacinta in the position of Executive Secretary as his opinion of Ms
Ross was that she did not get along with anybody there and that the position requires the person to get along with staff there
and overseas.
In closing argument the respondent says that there was no breach of the Minimum Conditions of Employment Act and no
unfairness in making Ms Ross redundant including not considering her for the role of Executive Secretary which was occupied
by Ms Lee. In the respondent’s view it became very clear over the course of March 2002 that there was going to be very little
work for Ms Ross as rigs were to be moved from Australia and also the Operations Managers responsible for them. Her job
was to provide direct support for these managers. The role of Executive Secretary had been created in the latter part of 2001 as
Mr Owens had taken on an expanded role and was to be out of Australia more frequently. He then needed more assistance to
handle confidential communications and liaise with the Operations Managers whilst he was overseas, and to make travel
arrangements. He did not consider that he could rely on Ms Ross for these tasks, especially as there had been conflict between
other staff and her in the past. The respondent says that the Executive Secretary’s role was a much upgraded role to that
previously undertaken by the Operations Assistant.
The Operations Assistant was not the only position affected; other jobs were made redundant. The respondent rejects the
notion that both positions, ie Executive Assistant and Operations Assistant, should have been made redundant or that both
positions should have been spilled and the occupants compete for the sole remaining job. The job requirements were different.
The job descriptions are similar but the Executive Secretary’s position is one where greater trust and confidentiality is required.
The respondent says that the evidence is that Mr Owens had concerns as to how Ms Ross related to other staff and these
concerns were made apparent to her prior to her maternity leave. He raised them again with her at their meeting in September
2001. These concerns arose again post Ms Ross’ maternity leave. Ms Ross was not considered then for the Executive
Secretary’s position as the inherent requirements of the positions differ and Ms Ross was not suited to the latter role.
The respondent says also that there was no procedural unfairness in the redundancy as the applicant was advised soon after the
decision was made, was offered outplacement assistance, Mr Owens tried unsuccessfully to discuss the matter with Ms Ross
and Ms Ross worked out her notice and was paid a generous redundancy payment.
The respondent says that there is nothing in the manner of dismissal to warrant the awarding of monies for injury in any event.
There is an element of distress in any termination (see Burazin v Blacktown City Guardian Pty Ltd 142 ALR 144).
On behalf of the applicant Mr Kane says there were three aspects of the dismissal that were harsh, unfair or oppressive. He
says firstly the employer breached section 41(1)(a) and 41(2)(a) and (b) of the Minimum Conditions of Employment Act. The
employer simply abolished the applicant’s position and made her redundant in the one action and did not consider whether Ms
Lee, who was doing a similar role should have been made redundant instead based on well-founded selection criteria. There
was no discussion about mitigation or ways to avoid the redundancy. The failure of the respondent to look at the comparative
test and assess objectively Ms Lee and the applicant also led to the dismissal being unfair.
The applicant accepts that the Operations Assistant position had to be abolished due to a change in business. However, on
behalf of the applicant it is said that she was dismissed as she had previously experienced hormone problems whilst pregnant.
The applicant accepts that the remaining position was in the nature of a personal assistant to Mr Owens and that this should be
taken into account. However, the company is still required to follow appropriate policies and procedures. Ms Lee did not meet
the selection criteria for the position of Executive Secretary; Ms Ross did (she had 20 years experience in such a role). Ms Lee
had only 6 or 7 months experience as an Executive Secretary; she was still learning the job. The issue of lack of trust in Ms
Ross was based on previous hormone difficulties.
The applicant was humiliated and embarrassed due to the unfairness of the dismissal. She was surprised that she was made
redundant because at that time she was busier than she had been. She was expecting ongoing employment when she returned
from maternity leave. Mr Kane says that there was no evidence to suggest that Ms Ross had any difficulties with fellow
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employees on her return from maternity leave. The issue of Ms Ross failing to send reports to Houston was minor and related
to a technical difficulty. Ms Ross was also overlooked for acting opportunities and the receptionist was preferred instead,
which the applicant says was unfair. The applicant’s stress was made worse because she had raised concerns about her future
security of employment and her worst case scenario had come true.
I am invited by both parties to prefer their evidence over the other. However, much of the evidence is common and I do not
consider credibility of the evidence to be a significant factor. Albeit I do have some doubts about the consistency of Ms Ross’
evidence. The greater difference between the parties is what they make of the events that occurred. Mr Owens and Ms Ross
disagree as to whether redundancy was raised at their meeting in September 2001. This is not a significant point but [Exhibit
R2] which is Mr Owens’ record of that meeting would appear to support his view. Mr Owens says that he had difficulties with
Ms Ross prior to her maternity leave other than her ability to get along with other staff. He refers to problems experienced with
aeroplane bookings. The difficulties were not mentioned in Ms Ross’s performance review of 28 September 2000 [Exhibit
AR11].
The evidence that is common is that Ms Ross had performed well prior to her maternity leave in her position of secretarial
support for Mr Owens and the Operations Managers. This is the case except for interpersonal difficulties she experienced with
several staff which were due to hormone problems. She recommended Ms Lee to take on her position as Operations Assistant
whilst she was away on maternity leave and Mr Owens agreed. Ms Lee performed well in that role albeit she was learning the
job. Ms Ross attempted to return from maternity leave early and was not able to do so, firstly due to the company and then due
to her own unavailability. The company experienced an upturn in business and required the assistance of two secretarial
support staff. Ms Ross doubted the need for two secretarial staff but this is what occurred. Ms Lee fulfilled one of these jobs as
Executive Secretary to Mr Owens, Ms Ross undertook the other job as an Operations Assistant and worked with the
Operations Managers. Approximately six months later the company experienced a downturn in business in Australia and the
Operations Managers had to relocate overseas. There was no longer a need for the Operations Assistant position and that job
was made redundant and Ms Ross was made redundant as a consequence. There was no consideration given to retaining the
services of Ms Ross and making Ms Lee redundant. There was no discussion about alternatives for Ms Ross. Other staff were
made redundant at the same time. Ms Ross worked her period of notice and was paid an appropriate redundancy payment. Ms
Ross gained employment shortly after her departure.
I consider that there can be little doubt, on the evidence, that Ms Ross was advised of her redundancy shortly after the decision
was made. Mr Owens was overseas at that time but he instructed another manager to inform Ms Ross. Ms Ross says she was
not told why she was made redundant. Mr Owens later sought to discuss the matter with Ms Ross but his approach was not
taken up. I consider also that the evidence is clear that there was nothing harsh or oppressive about the manner of dismissal.
Ms Ross worked out her notice and was offered outplacement assistance. Although Ms Ross’ evidence is somewhat
inconsistent on this point, on her evidence taken as a whole, she could not have been surprised about the need for
redundancies. She was aware of the movement of rigs out of Australian waters and hence the need for cuts to administration.
She says that she expected the redundancy and had complained that she was not sure on her return that there was enough work
for two secretaries.
The real source of the applicant’s complaint is that the respondent failed to consider and select Ms Lee for redundancy instead
of Ms Ross. This is the alternative that in the applicant’s mind should have been undertaken through a fair process and the
failure to do so led to the dismissal being harsh, oppressive and unfair. Ms Lee had less than one year of experience as an
Executive Secretary, did not fulfil the criteria in the position description, which required a greater period of experience, and
certainly had less experience than Ms Ross.
The applicant was concerned at her treatment on return from maternity leave and this in her submission flowed through to the
ultimate decision to make her redundant. There is evidence from the applicant to show that she was concerned about her
treatment in terms of her office accommodation, not being consulted about work and not acting as Executive Secretary when
Ms Lee was absent. She had queried whether there would be enough work for two secretarial support staff. There is no
evidence to suggest that she otherwise disputed the decision to establish two separate jobs and to place her in the Operations
Assistant position, where she worked for five months prior to her dismissal. It can be inferred that she was concerned about a
perceived diminution of her status in the office, however, this cannot on the evidence be interpreted as some challenge at that
time to not being placed in the Executive Secretary role.
I cover this issue because I do not consider the evidence could sustain a view that somehow the respondent had orchestrated
the inevitable termination of Ms Ross’ services from the time of her return from maternity leave, or perhaps somehow earlier
arising from their meeting in September 2001. This point has not been argued but the submission on behalf of the applicant
suggests that, in part, the source of the unfairness derived from the time Ms Ross returned to work. Clearly the respondent
believed that an upturn in business would require more staff, and hence recruited these staff, and established two secretarial
roles. That was the company’s rightful decision. Ms Ross was placed in the Operations Assistant position seemingly without
protest. It has not been argued that the respondent at that time somehow failed to comply with section 38 of the Minimum
Conditions of Employment Act in terms of Ms Ross’ placement on return from maternity leave. I do not consider such an
argument could be sustained in any event. On behalf of the applicant it is submitted that there has somehow been a breach of
the Equal Employment Opportunity Act 1984. I am absent more detail and in any event that is not for me to decide in this
application. However, again I fail to see how that argument could be sustained.
In turn the main complaint of Mr Owens against Ms Ross is that she had difficulty getting along with other staff. He also
complains that she failed to send important reports to Houston and that he did not have the required level of trust in her for
what was a sensitive role as his Executive Secretary. Ms Lee performed that role prior to Ms Ross’ return from maternity leave
and continued in that role.
It is evident from that decision that Mr Owens was more comfortable at the very least with Ms Lee as his Executive Secretary
than Ms Ross. I consider that it is clear on the evidence of both Ms Ross and Mr Owens that that decision related largely to the
interpersonal difficulties Ms Ross had experienced with other staff. This point was specifically covered in their discussion in
September 2001 concerning Ms Ross’ return to work. Ms Ross had to improve in that area, notwithstanding that both Ms Ross
and Mr Owens understood the difficulties to derive from hormone problems experienced by Ms Ross during her pregnancy. Mr
Owens was concerned that the Executive Secretary had to take on more responsibility for sensitive communications within the
office as the increase in work for the company meant that Mr Owens was overseas more frequently. Mr Owens was concerned
that Ms Ross had exhibited behaviour and an attitude which would not allow her to successfully fulfil those responsibilities.
That was Mr Owens’ rational choice to make and the evidence supports that choice notwithstanding Ms Ross’ skills and
otherwise good performance as exhibited in her performance review.
Ms Ross on her return to work did experience further interpersonal difficulties with other staff. It was submitted that she did
not experience any difficulties. Her evidence is equivocal on this point in that she denied that she experienced any difficulties
with fellow staff but she does refer to some difficulties (see transcript pp 60-61). This led to a meeting to discuss the concerns
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and to her receiving what was known in the company as a written conference record [Exhibits R4 and R5]. Ms Ross says that
she did not agree with this assessment, but I am not convinced that she has in any way negated the assessment.
55 The respondent agrees that the position description of the two positions of Executive Secretary and Operations Assistant are
similar, but says the requirements of the job differ and a higher level of trust is required of the Executive Secretary. The prime
issue is the trust that Mr Owens must have in the Executive Secretary and that person’s ability to deal with others in the office
whilst Mr Owens is absent. On that score Mr Owens reinforced in May 2002 the decision he had taken earlier that year. He
preferred Ms Lee to Ms Ross as his Executive Secretary because he believed that she could perform better on those two
criteria. There is nothing in Ms Lee’s performance review that suggests that she was not doing a good job; quite the contrary.
She did not have the requisite years of experience but she was performing ably nevertheless, as was Ms Ross, with the
exception of the doubts about her on those two criteria and the difficulty with the Houston reports. I cannot then see in all the
circumstances that Mr Owens’ decision to retain Ms Lee in preference to Ms Ross was somehow unjustified or so unfair as to
warrant the intervention of the Commission (Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of
Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385). It is true that a formal assessment process was not
undertaken, but this is a small office where the respondent was choosing one staff member over another. I do not find that there
was a breach by the respondent of section 41 of the Minimum Conditions of Employment Act such as to warrant a finding of
unfair dismissal. All the reasoning was not explained to Ms Ross at the time of her dismissal as Mr Owens was overseas. She
rejected speaking to him on his return.
56 For these reasons I would dismiss the application.
57 Although it is not necessary to do so, I will deal with the question of injury. Both parties rightfully accept that there is distress
experienced in most dismissals and that an award for injury would involve something more. The applicant maintains that but
for her pregnancy she would not have been made redundant. But for the reasons expressed above I do not consider the
dismissal of Ms Ross to be linked to her pregnancy. It is drawing a long bow to argue otherwise particularly as she worked for
five months after her return and again experienced difficulties in the workplace. The applicant also argues that her situation
was more stressful as she was stressed for a period of time and had her worst case scenario come true. Yet this was no more
and no less than a case of genuine redundancy where one position was abolished and the person in that position was made
redundant and correctly so. I would not be inclined to award injury in these circumstances for Ms Ross’ distress and
humiliation even if a case for a breach of the Minimum Conditions of Employment Act had been made out, which it has not (see
Nicholas Richard Lynam v Lataga 81 WAIG 986).
_________
2003 WAIRC 07887
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ANDREA VALERIE ROSS, APPLICANT
v.
DIAMOND OFFSHORE GENERAL COMPANY, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
FRIDAY, 7 MARCH 2003
FILE NO.
APPLICATION 1133 OF 2002
CITATION NO.
2003 WAIRC 07887
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr M Kane as agent
Respondent
Mr R H Gifford as agent
_________________________________________________________________________________________________________
Order
HAVING heard Mr M Kane on behalf of the applicant and Mr R Gifford on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

____________________
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Result
Dismissed
Representation
Applicant
Appeared in person
Respondent
Mr A’Pathy appeared on behalf of the Respondent
_________________________________________________________________________________________________________

1

Reasons for Decision
(Given ex tempore as edited by the Commissioner)
Tony William Scott (the Applicant) applied to the Commission on 24th September 2002 for orders pursuant to Section 23A of
the Industrial Relations Act 1979 (the Act) on the grounds that he ha been unfairly dismissed from employment with Woodsies
Windscreens (the Respondent).

2

The Applicant had two periods of employment with the Respondent. The first came to an end in controversial circumstances.
However there was a second period of employment which commenced on 5th June 2002. There also may have been another
relationship categorised by the parties ‘as not being on the books’ before then.

3

If there was it makes no difference to the outcome of this application other than if it had been argued that a review period of
90 days, which was to commence from the 5th June 2002, was significant in the case. I do not think it is and therefore I do not
need to make a finding when the relationship commenced as a matter of law. I am prepared to accept from the parties that the
employment relationship I ought to examine commenced on or about the 5th June 2002.

4

The Applicant was employed as a windscreen fitter, a calling which is commonly used by the Respondent. The Respondent is a
small business engaged in automotive glazing. It also restores vintage motor vehicles. This involves repairing and renovating
body frames including some panel beating, replacement of electrical wiring looms and similar equipment. It employs an auto
electrician for that work. That person gave evidence having been called by the Applicant in support of his case.

5

The Applicant submits that he had fallen out with the principal of the company, Mr A’Pathy, over his (the Applicant’s)
propensity to be argumentative about various matters. This was the source of a whole list of other problems which arose. It is
claimed by the Applicant that he was treated unfairly through inappropriate allocation of work until eventually he was told that
he was dismissed.

6

According to the Applicant there was no notice given. He understood that he was to leave the premises immediately and he did
so. In all of the circumstances this was unfair to him. Concerning complaints about time keeping his personal circumstances,
an illness of a son, had affected his ability to present for work on some occasions. He basically denied a whole litany of
complaints which were made by the Respondent about him.

7

The Respondent says through the evidence of Mr A’Pathy that there was a previous employment relationship between the
parties. That relationship broke down and became the subject of proceedings in this Commission. Those proceedings which
were initiated by the Applicant were not successful. Ten years later when the Applicant approached Mr A’Pathy again for
work Mr A’Pathy was prepared to give the relationship another go, having received assurances from the Applicant that he had
changed his behaviour.

8

It seems as though Mr A’Pathy decided that in view of that past history, to have a review period. He was going to watch the
Applicant’s performance during that period. According to the Respondent the hope that there would be a change in the
Applicant’s behaviour did not transpire.

9

It is alleged by the Respondent that the Applicant was late on 41 days out of the 60 that he was employed. It was alleged that
members of the public rang the Respondent and made complaints about the Applicant’s driving habits. It was also alleged that
he went missing on occasions and that he refused work which was offered to him late in the afternoon because it would extend
his working day.

10

Eventually there was a culmination of a deteriorating relationship when the Applicant had been transferred to work in the
workshop because the Respondent wanted him off the road. The Applicant approached Mr A’Pathy in the workshop and
confronted him using obscene words. Mr A’Pathy did not respond in kind but acknowledged the implication of the Applicant’s
assertion to him in using those words.

11

Three days later Mr A’Pathy having thought about the matter decided to dismiss the Applicant. Mr A’Pathy took him aside and
told him that he had a weeks notice. As far as Mr A’Pathy was concerned a weeks notice required the Applicant to attend work
and perform his duties during the notice period. Notice was given on a Friday and the Respondent expected the applicant to
return for work on the Monday but he did not. Of that assertion the Applicant claims he was told to leave the premises
immediately.

12

There was a completely different version of events put by Mr A’Pathy about what happened at the time of dismissal. He says
he gave a weeks notice and when the Applicant did not front on the Monday he rang the Applicant to check his whereabouts
but could not make contact.

13

There are a number of other events that go into the mix of this relationship but for the purpose of these Reasons for Decision I
do not need to recite them. There is enough material about the relationship on how it started, how it progressed and how it
ended for the purpose of me reaching a decision on the matter.

14

This is a matter where it turns entirely upon the facts. The facts have been put to the Commission by the receipt of limited
documentary evidence and preponderance of verbal evidence. I heard evidence from the Applicant in person and he called two
witnesses on his behalf, Mr Glen James Ricketts and Mr Adam James Marmino.

15

Mr A’Pathy gave evidence on behalf of the Respondent.

16

Fundamental to determination of this application are the findings of the Commission on the credibility of witnesses. The
Commission is to decide which of the two competing stories is, on the balance of probabilities, the one most likely to have
occurred. The Commission cannot go behind the evidence if it accepts that the evidence given by a particular witness appears
to be truthful.

17

The Applicant gave quite detailed evidence in chief and he was subject to cross examination from Mr A’Pathy on behalf of the
Respondent. In terms of the assessment of evidence I think the Applicant can fairly be described as an obfuscator par
excellence. It is plainly obvious the Applicant is a person who hears what he says, but does not hear what other people say. He
admits to being an argumentative person and it is certainly the way he appears. In that context I conclude that this relationship
began to fail.
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The Applicant was prepared to range quite far and wide in the allegations he has made against the Respondent in an effort to
support what he probably honestly believes happened to him. That does not make what he says to be true. All it says is that is a
memory he has manufactured in support of the contentions that he advances in the Commission.
That sort of finding should not be made against someone in the absence of other evidence, but in this case there is such other
evidence. The Applicant called two persons, Mr Ricketts and Mr Marmino to support his contentions. Neither of them did so in
any shape or form whatsoever. In fact, their evidence was directly contrary to his in a number of critical areas to the assertions
advanced by the Applicant about what happened.
Neither of these two men had any reason to come to the Commission and not tell the truth. I do take into account that they are
still employed by the Respondent and it may be said that people in those situations might have an eye to their future, as it were,
and I take that into account. Neither of these two witnesses who were quite positive about what they said gave the impression
that, as the Applicant alleged in his submission, that their evidence had been choreographed. It is a serious allegation to make
and I do not think what I saw and heard today would lead me to the same conclusion.
Their evidence is in a major sense at odds with the case of the Applicant that they were called to support. I can see no reason
why I should dismiss their evidence as not being correct and have to take it into account with that rider I articulated above.
As for the evidence of Mr A’Pathy there is nothing in what he said or in the cross examination of him by the Applicant which
would cause me to draw the conclusion that was adverse to the quality of his evidence. He seems to me to have, like many
witnesses who appear in this Commission, told the story as he believed it. I accept he is credible on that basis.
What the Commission has to do in cases such as this is ensure that the right to terminate has not been abused on the authority
of Undercliff Nursing Home -v- Federated Miscellaneous Workers Union of Australia (1985) 65 WAIG 385. An employer has
the right to terminate and what the Commission must do in examining claims of unfair dismissal cases is ensure that there has
been a fair go in the use of that right.
The test is a reasonably simple one. Applying the test by assessment of the evidence is not so simple. However, in this case the
outcome is overwhelming that the Applicant who bears the onus of proof that he was unfairly dismissed has not discharged
that onus. He has not been able to establish his contentions and the Commission can do nothing but dismiss the application.
In the alternative even if I am wrong about the fairness of the dismissal I find the Applicant failed to work out his notice and
thereby abandoned the contract. That being the case the Commission has no jurisdiction to determine the application.
_________

2003 WAIRC 07648
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
TONY WILLIAM SCOTT, APPLICANT
v.
WOODSIES WINDSCREENS, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 10 FEBRUARY 2003
FILE NO.
APPLICATION 1607 OF 2002
CITATION NO.
2003 WAIRC 07648
_________________________________________________________________________________________________________
Result
Dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Mr T.W. Scott on his own behalf and Mr A’Pathy on behalf of the Respondent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

____________________
2002 WAIRC 07164
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DANNY SMITH, APPLICANT
v.
ZOULFIKAR RAHAL, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
TUESDAY, 3 DECEMBER 2002
FILE NO.
APPLICATION 1538 OF 2002
CITATION NO.
2002 WAIRC 07164
_________________________________________________________________________________________________________
Result
Application alleging denied contractual entitlements granted in part.
Representation
Applicant
Mr D. Smith
Respondent
Mr Z. Rahal
_________________________________________________________________________________________________________
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Reasons for Decision
(Extemporaneous)
On the evidence that I have before me I find as follows. I find it more likely than not that Mr Smith was employed by the
partnership of Mr Rahal and another person until a date in October 2001. I then find as a fact (because Mr Rahal admits it) that
Mr Rahal employed Mr Smith himself, without a partner, from that date in October 2001 until the end of Mr Smith’s
employment which occurred on 21 January 2002.
When Mr Smith was employed on 1 July 2001 all that was agreed between Mr Smith and Mr Rahal was that Mr Rahal would
sign the apprenticeship paper and that Mr Smith would be paid at the rate of $316 per week, after tax, for working a 38 hour
week, Monday to Friday. Nothing else was agreed. I cannot find on the evidence that there was any agreement regarding the
payment of a tool allowance or a fuel allowance and nothing was said regarding annual leave or superannuation. All I have
before me is some evidence from Mr Smith saying some things were discussed and the evidence of Mr Rahal that these things
were not discussed. All Mr Smith is saying is once again, this is what he said happened, Mr Rahal says it did not happen. The
only thing that is agreed on the evidence is what I have already indicated.
I then turn to the claims that are before me. The first claim is Mr Smith’s claim which he says is reimbursement of
underpayment of wages up to 1 January 2002. That is an amount of $878.88. In evidence, Mr Smith said that that was for
working overtime. There are two issues in relation to this claim. The first is that Mr Smith says that he did work overtime,
Mr Rahal says it did not occur. Even if I prefer Mr Smith’s evidence, and I find it is more likely than not that he did work some
additional hours, firstly, Mr Smith cannot remember what hours he worked. He cannot remember when he worked them.
Secondly, there was no agreement that he would be paid anything additional in relation to working overtime. On the evidence
before me, I could not with any confidence say that Mr Smith is owed $878.88. I can only conclude that that claim is not made
out and accordingly it will be dismissed.
I turn to the second claim. The second claim is lost wages from 1 January 2002. I find on the evidence as follows. Mr Smith
states that he is only claiming for the period from 1 January 2002 until 21 January 2002. Mr Smith’s evidence is that he
worked Monday to Friday, 38 hours per week either in the factory or on site between 1 January and 21 January 2002 excluding
New Year’s Day. That is his evidence. I do not believe any of the questions asked by Mr Rahal regarding him telephoning to
see whether work was being done, as in any way breaking down Mr Smith’s evidence. I say that because Mr Rahal, for
example, said that he had called the factory many times, but when I questioned him, he mentioned a friend and when I asked
him when that was, Mr Rahal said it was in February. I therefore do not take Mr Rahal’s evidence as having any relevance to
whether Mr Smith was working between 1 January 2002 and 21 January 2002.
I find on the evidence it is more likely than not that Mr Smith was working between 1 January 2002 and 21 January
2002 because to conclude otherwise would be for me to hold that Mr Smith did not attend work or did no work whatsoever
between 1 January 2002 and 21 January 2002 at all and this was not suggested to him. It has not been suggested by Mr Rahal.
On the evidence before me I find it more likely than not that Mr Smith did work between 1 January 2002 and 21 January 2002.
Mr Smith says that his claim is calculated on the basis of the fourth year apprentice rate. There is no evidence before me that
there was any agreement that Mr Smith would get the fourth year rate. It may be that if the agreement was that Mr Smith
would be paid whatever he was getting at his previous employer, perhaps if he had remained with his previous employer he
would have got that higher rate but there is no evidence before me about that. Mr Smith has not made out his claim that he was
entitled to the 4th year rate as a matter of entitlement. I do find that Mr Smith is entitled to be paid for the work between
1 January and 21 January 2002. It is also a fact as I find it that he has not been paid for that work. Mr Smith does say that he
received $1,000 from a client; he kept $300 and gave $700 to Chris. On the evidence that is before me, I accept Mr Smith’s
evidence, so I would deduct from whatever is due that amount of $300.
The next claim that Mr Smith has is for payment of a tool allowance. There is no evidence before me that it was ever agreed
that Mr Smith would be paid a tool allowance and that claim is not made out.
In relation to the fuel allowance, similarly, there is no evidence that there was any fuel allowance payable and to the extent that
the claim relates to travel of 4,876 km, not only was there no evidence of an agreement in relation to that, there was no
evidence from Mr Smith of any kilometres travelled and that claim is similarly not made out.
In relation to holiday pay, on the evidence there was nothing agreed between the parties. However, the Minimum Conditions of
Employment Act 1993 provides as a term of an employee’s contract of employment an entitlement to four weeks’ annual leave
per year but no annual leave loading. I would find, and I do find, that it was part of the contract of employment between Mr
Smith and Mr Rahal that he would get four weeks’ annual leave year per year and at the time that his employment ended on
21 January 2002 he was entitled to the proportion of the year he had worked at $316 per week, nett. So that claim is made out
to that extent.
The final matter is superannuation. Even if nothing was agreed between the paries regarding superannuation there is a Federal
law that requires an employer (which in this case is the partnership to October 2001 and Mr Rahal from October to 21 January
2002) to pay superannuation. I do not have the power to enforce that. It is not part of Mr Smith’s contract. His entitlement
arises from the legislation. I would expect that it is due and it is to be paid, but I cannot enforce that legislation.
In summary therefore, I find as follows. Mr Smith has made out his claim to be paid the wages he would have earned between
1 January 2002 and 21 January 2002, not including New Year’s Day, for the Monday to Friday less the $300 that he mentions
at $316 per week, nett. I also find that Mr Smith is entitled to be paid the proportion of the holiday pay that was due as at
21 January 2002. That is the first part of this decision, and I think that I have explained my reasoning as to how I have come to
those conclusions.
The second part of this decision goes to Mr Rahal’s capacity to pay. Mr Rahal says, as I understand it, that when he left to go
overseas on 21 December 2001, he left a factory, he left a business and he gave authority to the bank on behalf of Mr Smith for
him to effectively collect money and to operate the bank account at the very least. However, when he returned he came back to
nothing. He came back after 21 January 2002 and he no longer had the business and as I understand it, he says that he has none
of the business’ books or papers. He does not even have two houses. He was not cross-examined on that in any way that allows
me to disbelieve his evidence. As to whether there are any books and papers at any accountants, that is not really a matter for
me. I accept Mr Rahal’s evidence so far as it goes in relation to the things that he has said.
The question then becomes, if, as I find, Mr Smith is entitled to be paid the wages and the annual leave, what then can be said
regarding the payment of it? Mr Rahal says that he has no money. I am not prepared to make an order therefore that Mr Rahal
forthwith pay Mr Smith the money that is due. I will however, make an order that firstly that the money is due. As to when Mr
Rahal is to pay, I will give Mr Rahal time to pay. If I accept that Mr Rahal does not have any money, even if I was to issue an
order that he pay the money straight away, quite frankly it would not be worth the paper it was written on. I propose to make
an order that Mr Rahal pay Mr Smith those amounts of money but I will not make it enforceable for some period of time.
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I am prepared to issue an order that declares Mr Smith is entitled to the money as I have found to be. I will also issue an order
that adjourns Mr Smith’s application.
15 If at some point in the future Mr Smith thinks circumstances have changed, then Mr Smith can ask for it to be re-listed for the
order to be finalised.
_________
14

2003 WAIRC 07758
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DANNY SMITH, APPLICANT
v.
ZOULFIKAR RAHAL, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
WEDNESDAY, 19 FEBRUARY 2003
FILE NO.
APPLICATION 1538 OF 2002
CITATION NO.
2003 WAIRC 07758
_________________________________________________________________________________________________________
Result
Application alleging denied contractual entitlements granted in part.
Representation
Applicant
Mr D. Smith
Respondent
Mr Z. Rahal
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr D. Smith on his own behalf as the applicant and Mr Z. Rahal on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby—
(1)
DECLARES that Danny Smith has been denied the benefits under his contract of employment being wages and annual
leave as set out in the schedule attached.
(2)
ORDERS that the application be adjourned provided it can be re-listed at the request of Danny Smith to have the
Commission issue an order that Zoulfikar Rahal pay the sums set out in this order.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.

____________________

2003 WAIRC 07666
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JAMIE THOMSON, APPLICANT
v.
ST BARBARA MINES LIMITED, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 11 FEBRUARY 2003
FILE NO.
APPLICATION 1655 OF 2002
CITATION NO.
2003 WAIRC 07666
_________________________________________________________________________________________________________
Result
Dismissed
Representation
Applicant
Ms D. Flint (of Counsel) appeared on behalf of the Applicant
Respondent
Mr R.H. Gifford appeared on behalf of the Respondent
_________________________________________________________________________________________________________

1

2

Reasons for Decision
(Given ex tempore as edited by the Commissioner)
Mr Jamie Thomson the Applicant in these proceedings was employed by St Barbara Mines Limited (the Respondent). It is
common ground that he was dismissed on or about 6th June 2002. It is also a fact it came to pass that an application relating to
the fairness or otherwise of the Applicant’s dismissal was filed before the Industrial Magistrate exercising jurisdiction under
the Workplace Agreements Act 1996. The reason for that was the Applicant had concluded that his employment was the subject
of a workplace agreement and the jurisdiction for enforcement of workplace agreements for unfair dismissal, if the workplace
agreement does not include a reference to this Commission as arbitrator, is in that jurisdiction.
It is transpired that the putative agreement does contain such a provision hence the Applicant was on a course of action to
obtain remedy where he thought, on advice, was the appropriate jurisdiction. It appears now that it was an application which
should have been lodged in the Commission pursuant to Section 7G of the Industrial Relations Act, 1979 (the Act), which
section was repealed on 1st August 2002. The question before this Commission arises because after these events were
discovered it was decided to file an application in this Commission. This was done on 10th October 2002.
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The Respondent has objected to the Commission dealing with the matter because it says that Section 29(3) of the Act has
application only in respect to dismissals effected subsequent to the enactment date of the enabling legislation; the Labour
Relations Reform Act 2002, and that date was 1st August 2002. That date clearly is a date after the date of dismissal.
4
Similar matters have been before the Commission since the Labour Relations Reform Act 2002 was proclaimed. Commissioner
Kenner dealt with one of them in Azzalini v Perth Inflight Catering (2002) WAIRC 06766 issued on 16th October 2002. The
learned Commissioner relies upon the common law presumption against retrospectivity. He notes that can be rebutted by
express reference to a relevant statute or by necessary implication.
5
There is a further distinction against the presumption of retrospectivity between statutes which are procedural in character and
those that confer substantive rights. Fundamentally this requires an assessment of the particular statutory provisions and the
learned Commissioner did that.
6
His conclusion was that in the case where provisions are prima facie procedural in nature and have the effect of reviving the
cause of action which would otherwise be barred the Courts construe such legislation as not only being procedural but
affecting substantive rights and it should not be applied as being interpreted retrospectively in the absence of a clear intention
that occur.
7
The learned Commissioner then analysed what had happened to the Industrial Relations Act 1979 by the application of an
Industrial Relations Reform Act 2000. He contended that the amendments to Section 29(2) and (3) would offend against the
presumption against retrospectivity because they affect substantive rights, not merely matters of procedure. He then supported
that finding by examining the effect of the Interpretation Act 1984 and he concluded that any referral could be made within
28 days of a dismissal under Section 29(B)(1) as if the former section 29(2) had not been repealed.
8
The effect is the application then before him would be unable to be dealt with. There is another reason it could not have been
dealt with and that is because there was a debate about whether there was a dismissal in any case however, I have no need to
canvas that issue here. Clearly Commissioner Kenner’s contention is that the Labour Relations Reform Act 2002 should not be
construed to act in a retrospective way.
9
The submissions that I have received on behalf of the Applicant argue that the Labour Relations Reform Act 2002 should apply
to all dismissals irrespective of whether they occurred before or after the date of proclamation. The centrepiece of the
argument, postulated by Ms Flint, of Counsel who appeared for the Applicant, is that even if the Labour Relations Reform Act
2002 did not apply to causes of action that had extinguished prior to proclamation, this matter is not such a case, the
Applicant’s cause of action has not been extinguished because he lodged a claim of unfair dismissal in the Industrial
Magistrates Court prior to proclamation and therefore that preserves his right to remedy for unfair dismissal in this jurisdiction.
That, I think, is the nub of the argument.
10 My views are these. I accept the expression of the law as articulated by Commissioner Kenner in Azzalini’s Case. This does
not allow that if a dismissal occurred prior to the proclamation date then somehow or other the discretion which is now vested
in the Commission by the new amendment, operates.
11 The situation here is that the Commission has to decide whether the filing of the application before the Industrial Magistrate’s
Court gives life to the application now before me. The Commissioner has been invited to ‘remit’ the application now before the
Industrial Magistrate to this Commission. This Commission has no discretion direct the Industrial Magistrates Court to remit
this matter or any matter. The Commission can only exercise the powers in Section 27 of the Act in relation to matters which
are properly before it. The matter about which I am asked to exercise a discretion to require it to be remitted to this
Commission, is not before me. It is before the Industrial Magistrate pursuant to another Act of parliament. There is therefore
no power for me to order the matter to be remitted.
12 The Commission only has cognisance of an application which is filed within time or such further time the Commission may
grant in accordance with its Act. This is not such an application and I will have to find that the Commission has not the
jurisdiction to deal with it.
13 I am nevertheless very concerned about this application. It seems to me that there is a potential injustice here to the Applicant
in finding a venue to have his complaint ventilated. However, notwithstanding those deep concerns I have about that, I am
unable to make any orders which would allow this Commission to deal with it.
14 There may be ways that the learned Magistrate could deal with it but that’s a matter for him. An order concerning the
application for an extension of time will be dismissed and the application proper will be discontinued.
_________
2003 WAIRC 07665
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JAMIE THOMSON, APPLICANT
v.
ST BARBARA MINES LIMITED, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 11 FEBRUARY 2003
FILE NO.
APPLICATION 1655 OF 2002
CITATION NO.
2003 WAIRC 07665
_________________________________________________________________________________________________________
3

Result
Dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Mr D. Flint (of Counsel) who appeared on behalf of the Applicant and Mr R.H. Gifford who appeared on behalf of
the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the application for an extension of time will be dismissed and the application proper will be discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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SECTION 29 (1)(b)—Notation of—
Number
445/2002

Ashworth TH

Parties
National Fleet Services Pty Ltd (T'AS
Melville Motors Subaru & Suzuki)
Desert Ore Contracting

1194/2002

COLEMAN CC

Dismissed

Baskeyfield IJ

Gary Clark Assured Smash Repairs

1737/2002

GREGOR C

Discontinued

Armstrong MJ

Commissioner
HARRISON C

Result
Discontinued

Bell JL

Allerton Investments Pty Ltd

1773/2002

KENNER C

Discontinued

Black DE

Princess Margaret Hospital for
Children Incorporated as trustee for
Princess Margaret Hospital for
Children Foundation
Biagino Lombardi Manager AVLA
Pty Ltd
BGC Concrete Products t/a BGC
Blokpave
Barrack Gold of Australia CEO Mr
Greg Lang
Australian Plantation Timber Limited
(ACN 054 653 057), APT Forestry
Pty Ltd (ACN 008 927 731) , APT
Nurseries Pty Ltd (ACN 067 553 762)
Advanced CNC Machining

1265/2002

BEECH SC

Discontinued

1738/2002

SCOTT C

Discontinued

1463/2002

HARRISON C

Discontinued

1732/2002

GREGOR C

Discontinued

670/2002

COLEMAN CC

Discontinued

Boase E
Bogoevski A
Bower SF
Boyle GM

Boyle JB
Braby JR

1420/2002

COLEMAN CC

Dismissed

HARRISON C

Discontinued
Discontinued

Brooker KL

1751/2002

HARRISON C

Brown CW

Poly Tuff (W.A.) Pty Ltd

324/2002

BEECH SC

Discontinued

Brown SL

Jetline Holdings Pty Ltd T/As Premier
Travel Centre
Dr Roy Sarmidi & Dr Tony Strangio ;
Trading as "A.R 7 Day Dental Care"
Domenic Papaluca Telstra

1858/2002

HARRISON C

Discontinued

454/2002

HARRISON C

Discontinued

1678/2002

HARRISON C

Order Issued

Bujisic RJ
Bulich L

Cricket

823/2002

Western
Australian
Association Inc
Zest Health Club Pty Ltd

Clarke LV

R. McDonald Co. Pty Ltd

1543/2002

HARRISON C

Discontinued

Cumbers TM

City of Joondalup

1572/2002

HARRISON C

Discontinued

Dahl SM

Diadrill Mining Supplies

1877/2002

KENNER C

Discontinued

Dauwerse B

George Lullfitz T/a Lullfitz Nursery

1622/2002

KENNER C

Discontinued

Davies RJ

Volona Nominees Pty Ltd

255/2002

HARRISON C

Discontinued

Douglas ML

112/2002

HARRISON C

Discontinued

1641/2002

SCOTT C

Discontinued

Driver AJ

Hoylevans Pty Ltd t/as "Whitfords
Tavern"
Kiat Foo RRCM Pty Ltd Ravenswood
Sanctuary
Jumbuck Pastoral

1611/2002

GREGOR C

Discontinued

Edhouse SK

Fresher Only

1581/2002

GREGOR C

Discontinued

Edgan S

Intercon (Interactive Concepts)

1638/2001

COLEMAN CC

Dismissed

Elliot MM

Galena Nominees Pty Ltd ABN

1319/2002

BEECH SC

Discontinued

Elsom TA

Robert Waters

1296/2002

HARRISON C

Discontinued

Erkut B

1789/2002

HARRISON C

Discontinued

494/2002

GREGOR C

Dismissed

Francis T

Havelock Enterprises T/A Zamia Cafe
Peter Fuhrmann
Lesley
Evans
Ngnowar-Aerwah
Aboriginal Corporation Administrator
Nationwide Oil Pty Ltd

372/2002

HARRISON C

Discontinued

Goodlock A

J O'Shea Security

1665/2002

GREGOR C

Dismissed

Grant JW

1621/2002

BEECH SC

Discontinued

Harding PJ

Caslida Pty Ltd t/a Western Unit Trust
t/a Archstone
Gosnells Metal Work Pty Ltd

1791/2002

GREGOR C

Discontinued

Halliday RW

Gemstone Exporation pty Ltd

1414/2001

COLEMAN CC

Dismissed

Harris T

Aquatic Leisure Technologies Pty Ltd

1457/2002

KENNER C

Discontinued

Draper G

Fischer RE

Haycroft GJ

First Line Petroleum

1764/2001

HARRISON C

Discontinued

Hebbard S

Mandurah Gates Resort

126/2002

HARRISON C

Discontinued
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Parties
Takashima International Marketing
Pty Ltd
Boulder Kids Corner

Number
1722/2002
1617/2002

KENNER C

Discontinued

Alfon Pty Ltd T/as Paddington Ale
House
City of Canning

1801/2002

KENNER C

Discontinued

1345/2002

HARRISON C

Discontinued

Hyde P

Ingham Enterprises Pty Ltd

799/2002

HARRISON C

Discontinued

Keeley JAV

Contract Office Interiors

1697/2002

HARRISON C

Discontinued

Kelly VJ

2277/2001

WOOD C

Order Issued

Lewis C

Tangent Nominees Pty Ltd CAN
008 865 585 as Trustee for Summit
Homes Group Unit Trust T/as Summit
Homes
Pia Wadjari Aboriginal Corporation

1148/2002

GREGOR C

Dismissed

McDonald YE

Bywest Pty Ltd

1188/2002

KENNER C

Discontinued

McGinniskin K

527/2002

HARRISON C

Discontinued

595/2002

HARRISON C

Discontinued

Nelson MW

Haines Norton Financial Services Pty
Ltd
Haines
Norton
Chartered
Accountants
Foxtrail Pty Ltd T/as Price Attack
Bunbury
Corpheus Pty Ltd

2049/2002

GREGOR C

Order Issued

Newcomb PG

GRD Minproc

1436/2002

GREGOR C

Discontinued

Oliver LJ

Tabpoint Pty Ltd t/as Solutions IT

1666/2002

SCOTT C

Discontinued

Ooran GV

DJ Carmichael & Co Pty Ltd

1589/2002

KENNER C

Discontinued

Parker MR

Australian Plantation Timber Limited
(ACN 054 653 057), APT Forestry
Pty Ltd (ACN 008 927 731) , APT
Nurseries Pty Ltd (ACN 067 553 762)
Jim Catchpole

667/2002

COLEMAN CC

Discontinued

461/2002

HARRISON C

Discontinued

Western
Australian
Aboriginal
Community
Controlled
Health
Organisation (Inc)
Huntleigh Health Care Pty Ltd

1567/2002

HARRISON C

Order Issued

1709/2002

GREGOR C

Discontinued

Benedictione Community of New
Norcia
Gransmoor Pty Ltd T/As The Greek
Taverna And Resturant
Ace Couriers

2017/2001

HARRISON C

Discontinued

1599/2002

SCOTT C

Discontinued

2110/2002

KENNER C

Discontinued

1308/2002

HARRISON C

Discontinued

Rawling H

Signorina Donatelli Trading As
Signorinas Beauty Clinic
The Anglican Archbishop of Perth

719/2002

HARRISON C

Discontinued

Robertson EL

The Director of Pamerville Pty Ltd

1794/2002

KENNER C

Discontinued

Rumsley T

1370/2002

HARRISON C

Discontinued

Rutherford KM

David Gould
Chemist
Kevin Thomas

1604/2002

BEECH SC

Discontinued

Sanders CG

Lower Great Southern Health Service

1290/2002

HARRISON C

Discontinued

Sheikh AR

Auz Hotels Pty Ltd ACN 097 361 512

1302/2002

KENNER C

Discontinued

Hein SA
Hewitt KL
Hoffman B
Hopkins P

McLean TL

Pettersen SJ
Pickett LS
Pishan S
Portaro LC
Prayad D
Proffitt D
Purslow CJ

Forrestfield

Amcal

Smith WJ

Deltam Pty Ltd Autonet Huntingdale

Southam TG

Anaconda Operations Pty Ltd
Anaconda Nickel Limited
West Coast Spring Water

Stevens R

,

Commissioner
HARRISON C

619
Result
Discontinued

1407/2002

HARRISON C

Discontinued

457/2002

HARRISON C

Discontinued

1852/2002

SCOTT C

Discontinued

Street TA

MacMahon Contractors Pty Ltd

1386/2002

HARRISON C

Discontinued

Takacs A

1873/2002

HARRISON C

Discontinued

Taylor SM

Tonic & Synergy T/A Jellybeans
C.C.C. Mindarie
Liquorland

1787/2002

GREGOR C

Discontinued

Tetlow M

The Sports Car Garage

1448/2002

HARRISON C

Discontinued

Thomasen A

CPE Switchboards Pty Ltd

1788/2002

KENNER C

Discontinued

Thurley MJ

Wesley Music Megastore

1854/2002

COLEMAN CC

Dismissed

Turner P

Wes Operations Pty Ltd

1161/2002

KENNER C

Discontinued

620

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Vincent J

Parties
John Wollaston & Other

Waldron PG

Celestial Assets Pty Ltd

1286/2002

WOOD C

Discontinued

Waugh KL

Marcon Nominees Pty Ltd ACN
008 841 558 ATF
C&M
Tsokos
Family Trust T/A Tsokos Real Estate
Thomas Shannon

1823/2002

GREGOR C

Discontinued

1406/2002

GREGOR C

Discontinued

668/2002

COLEMAN CC

Discontinued

803/2002

BEECH SC

Discontinued

Winnett A
Woodard JD

Wrensted PA

Australian Plantation Timber Limited
(ACN 054 653 057), APT Forestry
Pty Ltd (ACN 008 927 731) , APT
Nurseries Pty Ltd (ACN 067 553 762)
Brigan Pty Ltd

Number
1818/2002

Commissioner
KENNER C

83 W.A.I.G.
Result
Discontinued

CONFERENCES—Matters arising out of—
2003 WAIRC 07668
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MIDLAND BRICK COMPANY PTY LTD, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 10 FEBRUARY 2003
FILE NO.
C 228 OF 2002
CITATION NO.
2003 WAIRC 07668
_________________________________________________________________________________________________________
Result
Extension of Order
_________________________________________________________________________________________________________
Order
WHEREAS with the consent of the parties, the Commission issued the Midland Brick (Maintenance) Order 2000 and subsequently
extended the term of that Order; and
WHEREAS notwithstanding the expiry of the term of the Midland Brick (Maintenance) Order 2000, the Automotive Food Metals
Engineering Printing and Kindred Industries Union of Workers Western Australian Branch and Midland Brick Company Pty Ltd
have agreed to a further extension of the operation of such Order.
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 with the
consent of the parties, does hereby order—
THAT the Order be further extended in terms of the attached schedule to be known as the Midland Brick (Maintenance)
Order 2003 with effect on and from 10 February 2003.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

1.
2.

TITLE
This Order shall be known as the Midland Brick Company (Maintenance) Order 2003.
ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Order
4. Area and Scope
5. Date/Period and Agreed Procedure in Relation to Operation
6. Relationship to Award
7. Definitions and Classification Structure
8. Obligation to Company
9. Hours
10. Payment of Wages
11. Long Service Leave
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4.

5.
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12. Parental Leave
13. Remuneration
14. Dispute Settlement Procedure
15. Transfer to Lower Paid Duties
16. Visitation by Union Representatives
17. Not to be used as Precedent
18. Continuous Improvement
19. Notice to Employee of Significant Effect
20. No Further Claims
PARTIES TO THE ORDER
The parties to this Order are—
•
Midland Brick Company ACN 008 674 244 of Bassett Road, Middle Swan WA 6056 (“the Company” or “the
Employer”);
•
The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers, Western
Australian Branch.
AREA AND SCOPE
4.1 This Order relates only to the following areas/classifications of maintenance operations of Midland Brick Company
Pty Ltd at Middle Swan, Western Australia—
4.1.1 Die and Core Workshop;
4.1.2 Main workshop
4.1.3 Shift and Non shift tradespersons and Trades Assistants
4.1 .4 Storepersons
4.2 This Order does not apply in respect of any employee(s) coming within the scope of the Order who;
4.2.1
is/are covered by any of the following instruments—
4.2.1.1 Workplace Agreements under the Workplace Agreement Act 1993 (WA);
4.2.1.2 Australian Workplace Agreements under the Workplace Relations Act 1996
(Commonwealth).
4.2.2
as at the date of this Order were covered by Staff Contracts
DATE/PERIOD AND AGREED PROCEDURE IN RELATION TO OPERATION
5.1
This Order shall come into effect on 6 February 2003 and shall continue in full force and effect, for a minimum
period of 60 days, until its continued operation is brought to an end as a consequence of one of the following
actions (and not otherwise)—
5.1.1
Upon one party providing 30 days written notice to the other party and the Commission of their
intention for the continued operation of the Order to come to an end – provided that there shall be no
ability for such notice to be provided during the first 30 days of operation of this Order (i.e. the Order
is to operate for a minimum period of 60 days); or
5.1.2
In circumstances where the parties have concluded an agreement on terms and conditions to apply for
the longer term future, the Commission may, with the consent of the parties, terminate the operation
of the Order earlier than the expiry of the term referred to above.
5.2
Within 1 month of the expiry date of this Order the parties agree to meet to attempt to agree on the Terms and
Conditions of employment to apply following the expiry of this Order.
5.3
In the event that the parties are unable to agree on the Terms and Conditions of employment to apply following
the expiry of this Order, the Terms and Conditions of employees covered by this Order shall, upon the expiry of
this Order, automatically and immediately revert to be in accordance with the prescription of the Metal Trades
(General) Award 1966.
5.4
Notwithstanding subclause 5.1 above and any of the foregoing, it is an express term of this Order that the Terms
and Conditions contained in the Order which provide employees covered by it with better rates of pay or
conditions of employment than the provisions prescribed by the Metal Trades (General) Award 1966 shall
immediately cease to have any effect in the event that—
5.4.1
The Company or the union party to this Order or any counterpart Federal Body (i.e. in accordance
with the meaning of s.71 of the Industrial Relations Act 1979) of the union party to this order—
5.4.1.1 Initiates a bargaining period pursuant to the Workplace Relations Act (Federal), or attempts
to rely on any earlier notice of initiation of bargaining period pursuant to that Act; or
5.4.1.2 Makes or causes to be made, or is a party to (whether by way of Applicant, Respondent or
otherwise) any Application (to the WA Industrial Relations Commission, the Australian
Industrial Relations Commission or any other Court or Tribunal), the effect of which
attempts to seeks to vary any term of this Order or impose obligations upon the employer in
excess of those contained in this Order.
5.4.2
Industrial Action or disputation, in any form (including but not limited to strikes or any unauthorised
stoppage of work, limitations or bans, etc) occurs, save where there has been strict compliance with
the Disputes Settlement Procedure.
5.5 In the event that the provisions outlined in subclause 5.4 of this Order are enacted for any reason outlined above the
terms and conditions of employment applicable to any employee covered by this Order shall, where this Order
prescribes a higher or better entitlement to the employee than the relevant prescription of the Metal Trades
(General) Award 1966, immediately [in the case of any future entitlement(s) or from the perspective of deeming
any prior entitlement(s)] revert to be strictly in accordance with the provisions of the Metal Trades (General)
Award 1966 and not otherwise.
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RELATIONSHIP TO AWARD
6.1
Provisions of Metal Trades (General) Award expressly excluded during the period of operation of this Order
6.1.1
Specific
Notwithstanding clause 6.2, below, the following provisions and/or clauses and/or subclauses of the
Metal Trades (General) Award 1966 are expressly excluded from operating in conjunction with this
Order, on the basis that such clauses shall have no operation or effect during the operation of this
Order—
6.1.1.1
Clause 5 – Definitions and Classification Structure
6.1.1.2
Clause 7 - Higher Duties
6.1.1.3
Clause 9 - Apprentices
6.1.1.4
Clause 13 - Hours (except in relation to those subclauses specified as applying under
clause 9 - Hours hereof)
6.1.1.5
Clause 14- Overtime
6.1.1.6
Clause 16 - Payment of Wages (except in relation to those subclauses specified as
applying under clause 10 — Payment of Wages hereof)
6.1.1.7
Clause 17 - Time and Wages Record
6.1.1.8
Clause 18 - Special Rates and Provisions
6.1.1.9
Clause 19 - Car Allowance
6.1.1.10
Clause 20 - Fares and Travelling Time
6.1.1.11
Clause 2l - Distant Work
6.1.1.12
Clause 22 - Location Allowances
6.1.1.13
Clause 25 - Long Service Leave
6.1.1.14
Clause 26 - Representative Interviewing Employees
6.1.1.15
Clause 27- Posting of Award and Union Notices
6.1.1.16
Clause 28- Board of Reference
6.1.1.17
Clause 30 – Maternity Leave
6.1.1.18
Clause 31 - Wages and Supplementary Payments
6.1.1.19
Clause 32- Introduction of Change
6.1.1.20
Clause 32A - Redundancy
6.1.1.21
C1ause 34 - Avoidance of Industrial Disputes
6.1.1.22
All Schedules
6.1.1.23
Part 2 - Construction Work
6.1.2
General
Provided further that, any provision of the Metal Trades (General) Award relating to allowances
(whether in relation to entitlement to payment, payment, or otherwise), work related or otherwise,
shall be overridden by the remuneration approach outlined in this Order, and any provision requiring
the employer to consult with and/or give notice(s) to the union(s), shall be overridden by a
requirement for the employer to consult with and/or provide notice(s) to affected employees covered
by this Order.
6.2
Subject to subclause 6.1 above, this Order shall be read in conjunction with the relevant parts of Part 1 of the
Metal Trades (General) Award 1966 (‘The Award’) - that is, those parts of the Metal Trades (General) Award
not excluded as a result of clause 6.1 above. Further provided that, where there is any inconsistency between a
provision or provisions of this Order and a relevant (i.e. non excluded) provision or provisions of the Award (or
the intent of provisions in this Order, compared to the intent of such provisions of the award), the Order shall
prevail over the award to the extent of any inconsistency.
DEFINITIONS AND CLASSIFICATION STRUCTURE
“Automotive electrical fitter” means an employee engaged in the manufacture and repair of the starting, lighting and
ignition equipment of motor vehicles (including motor cycles).
“Motor mechanic” means an employee engaged in assembling (except for the first time in Australia), making, repairing
altering or testing the metal parts (including electric) of the engines or chassis of motor vehicles other than motorcycles.
OBLIGATION TO COMPANY
8.1
Each employee covered by this Order shall abide by the following;
8.1.1
perform all duties assigned to him or her by the Company from time to time within his or her skill,
training or competence;
8.1.2
well and faithfully serve the Company and use his or her best endeavours at all times to promote the
Company’s interests;
8.1.3
devote the whole of his or her time and attention during working hours to the Company’s business
and the performance of the duties unless absent on leave, as provided for by this Order, or through
illness or involuntary injury; comply with—
8.1.3.1 all lawful directions by the Company; and
8.1.3.2 the company’s policies and procedures as amended from time to time
8.1.4
ensure that his or her standard of conduct is at all times in accordance with good ethical standards
with respect to all business dealings, involving the Company; and
8.1.5
not engage in or be concerned with any other business or occupation without the Company’s prior
written consent.
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8.1.6
to, at all times comply with the spirit and intent of this Order.
A breach on the part of an employee, of any of the provisions outlined in 8.1 above shall be grounds for
termination of employment.

HOURS
(Note: Replaces clause 13 of the Award)
9.1
Day Workers
9.1.1
The hours of work pursuant to this Order shall be 38 ordinary hours per week to be worked in
accordance with subclauses 13(1)(c), (d), (e) and (h) of the Metal Trades (General) Award 1966.
Provided that—
9.1.1.1 Where in any particular section or area, existing employees have traditionally worked a
40 hour week/rostered day off approach, such arrangements shall continue during the period
of operation of this Order; and
9.1.1.2 Such arrangement shall not apply to any employee employed after the date of this Order
and/or to any employee transferred to such section or area from any other section or area
(Provided such employee did not, immediately prior to such transfer, work under a 40 hour
week/RDO System).
9.1.2 Meal and Rest Breaks shall be in accordance with subclauses 13(1)(f) and (g) of the Award, provided that
for the purposes of this Order
9.1.2.1 the meal break taken by day workers shall be for half of one hour and shall be unpaid and.
9.1.2.2 Nothing prevents the employer and the majority of employees directly affected to agree
upon any variation to the manner in which the meal break prescribed is to apply. Provided
further that the Company may not allow the rest period prescribed in subclause 13(l)(g)in
the event that any employee breaches any condition expressed or implied in that subclause.
9.1.3
Overtime penalties for non-shift employees shall apply as follows, for work in excess of 38 ordinary
hours per week and outside of the span of ordinary hours referred to in subclause 9.1.1 above—
9.1.3.1 From Monday to Friday and Saturday until 12 noon, hours worked in excess of the ordinary
hours of work shall be paid at the rate of time and a half for the first two hours and double
time thereafter.
9.1.3.2 On Saturday after 12 noon and Sunday, hours worked outside of the ordinary hours of work
shall be paid at the rate of double time.
9.1.3.3 On Public Holidays, hours worked during ordinary hours shall be paid at the rate of time
and a half in addition to payment for the public holiday. Hours worked outside of the
ordinary hours of work on a Public Holiday shall be paid at the rate of double time and a
half.
9.1.3.4 For the purposes of calculating overtime payments, each day shall stand alone.
9.2
Shift Workers
9.2.1
The ordinary hours of work for shift workers (continuous or non continuous or sporadic) shall be an
average of 38 per week.
9.2.2
A shift employee when on afternoon or night shift shall be paid, for such fifteen per cent more than
the employee’s ordinary rate prescribed by this Order.
9.2.3
Work performed on a rostered shift shall be paid for as follows—
Saturday - at the rate of time and one half.
Sunday - at the rate of time and three quarters.
Holidays - at the rate of double time.
Provided that these rates shall be paid in lieu of the shift allowances prescribed in sub-clause
9.2.2 above.
9.2.4
A continuous shift employee who is not required to work on a holiday which falls on the employee’s
rostered day off shall be allowed a day’s leave with pay to be added to annual leave or taken at some
other time if the employee so agrees.
9.2.5
Overtime Provisions for Continuous Shift Workers
9.2.5.1 Subject to sub-clause 9.2.5.2, below, all time worked in excess of or outside the ordinary
working hours, or on a shift other than a rostered shift, shall be paid for at the rate of double
time, except where an employee is called upon to work a sixth shift in not more than one
week in any four weeks, when the employee shall be paid for such shift at time and a half
for the first four hours and double time thereafter.
9.2.5.2 Time worked in excess of the ordinary working hours shall be paid for at ordinary rates—
9.2.5.2.1
if it is due to private arrangements between the employees themselves;
or
9.2.5.2.2
if it does not exceed two hours and is due to a relieving employee not
coming on duty at the proper time; or
9.2.5.2.3
if it is for the purpose of effecting the customary rotation of shifts.
9.2.6
Average Wage
Nothing in this Order prevents or effects the continuation of the existing practice, in relation to Shift
workers, of application of the ‘average wage’ concept to work arrangements and payment for work
performed.
9.3 10 Hour Break Between Work on Successive Days or Shifts
9.3.1
When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that an
employee has at least ten consecutive hours off duty between the work of successive shifts.
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If, on instructions of the employer, such an employee resumes or continues work without having had
such ten consecutive hours off duty, the employee shall be paid at double rates until released from
duty.
9.4
The employer may require any employee to work reasonable overtime at overtime rates and such employee
shall work overtime in accordance with such requirements.
9.5
No union party to this Order, or employee or employees covered by this Order, shall in any way, whether
directly or indirectly, be a party to or concerned in any ban, limitation, or restriction upon the working of
overtime in accordance with the requirements of this sub-c1ause.
9.6
The provisions of this clause do not operate so as to require payment of more than double time rates, or double
time and a half on a holiday prescribed under this award, for any work/shift.
PAYMENT OF WAGES
(Note: Replaces clause 16 of the Award)
10.1
Each employee shall be paid the appropriate rate shown in Clause 13. - Remuneration of this Order. Subject to
subclause 10.2 of this clause payment shall be pro rata where less than the full week is worked.
10.2
Payment by cheque or electronic fund transfer
The employee will be paid by direct transfer into the employee’s bank (or other recognised financial institution)
account. Notwithstanding this provision, if the Company and the employee agrees, the employee may be paid
wages by cheque.
10.3
Termination of Emp1oyment
An employee who lawfully leaves the employment or is dismissed for reasons other than misconduct shall be
paid all monies due at the termination of service with the Company in accordance with subclause 16(7) and (8)
of the Award.
10.4
Time and Wages Record
10.4.1 The employer will keep a time and wages record showing the name of each employee, the
classification, the hours worked each day, and the remuneration paid each week.
10.4.2 The time and wages record shall be open for inspection by a duly accredited official of the union
during the usual office hours, at the employer’s office or other convenient place, and the official shall
be allowed to take extracts therefrom.
10.4.3 Before exercising a power of inspection the representative shall give notice of not less than 24 hours
to the employer.
10.4.4 Provided that nothing in this subclause shall empower a duly accredited official of the union to enter
any part of the premises of the employer or view any record of an employee, pursuant to this
subclause, unless the employer is the employer or former employer of a member of the Union and the
employee is a member of the union and is covered by this Order.
LONG SERVICE LEAVE
(Note: Replaces clause 25 of The Award)
11.1
Upon this Order coming into effect, the employee shall be entitled to long service leave in respect of all
continuous service (including such service prior to this Order) in accordance with the following;
11.1.1 13 weeks paid leave after 15 years continuous service, with a pro-rata entitlement to proportionate
leave on termination of employment after 10 years continuous service.
11.1.2 After each further 10 years continuous service, an entitlement to 8 and 2/3 weeks pay, with a pro-rata
entitlement upon termination.
11.2
The rate of pay applicable for any period(s) of long service leave shall be the ordinary time rate of pay
prescribed in clause 13.2.1 of this Order.
11.3
Notwithstanding anything else within this Order, in the event the employee is dismissed for misconduct any
entitlement to pro-rata long service leave shall be forfeited.
PARENTAL LEAVE
The employee shall be entitled to Parental Leave in accordance with Division 6 of Part 4 of the Minimum Conditions of
Employment Act 1993. (Note: Such provisions replace the earlier applicable Maternity Leave prescription).
REMUNERATION
13.1
General
The rates of pay below include payment for all allowances, which may otherwise be required under the Metal
Trades (General) Award 1966. The company may set off any allowances it is required to pay to the employee
against any overaward payments [including any Company, Team and/or Individual Performance Factor
payments made] made to him or her, including but not limited to any allowance for height, dirt, hot work, tools,
percussion tools and confined space. Provided that any such set off(s) shall only apply to the extent that the
total remuneration received by an employee covered by this Order exceeds the minimum weekly base rate of
pay for the classification prescribed by the Metal Trades (General) Award 1966.
13.2
Rates of Pay
13.2.1 An employee appointed by the employer to a particular classification will be paid the rate for that
classification, in accordance with the following—
Wage Group
A - Base Rate B - Tradespersons C -Total Rate
(per week)
Allowance
(per week)
(per week)
Trades Assistant
$442.70
$442.70
Storeperson
$444.73
$444.73
2nd Class
$459.30
$459.30
Machinist
Greaser
$471.14
$471.14
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A - Base Rate B - Tradespersons C -Total Rate
(per week)
Allowance
(per week)
(per week)
$513.29
$21.97
$535.26
$513.29
$21.97
$535.26
$513.29
$21.97
$535.26
$513.29
$21.97
$535.26
$513.29
$21.97
$535.26
$544.76
$21.97
$566.73
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Mechanic
Fitter
Fitter/Welder
Electrician
Electrical Installer
Hydraulic Fitter
Special Class
Electrician Special
$544.76
$21.97
$576.73
Class
Notes:
(1)
The abovementioned rates include tool allowance (where previously applicable) and
tradesman’s allowance (Where previously applicable).
(2)
Such rates have been expressed as the lowest common denominator of the rates for the
classification previously applied to the employees in question, plus 3%.
13.2.2 An electronics tradesperson, an electrician special class, an electrical fitter and/or an electrical installer who
holds and, in the course of employment may be required to use, a current “A” Grade or “B Grade license issued
pursuant to the relevant regulation in force on the 28th day of February 1978 under the Electricity Act 1945,
shall be paid an allowance of $13.20 (flat payment) per week.
13.2.3 Leading Hands
In addition to the appropriate total wage prescribed in this clause, an employee formally appointed by the
employer to be a leading hand shall be paid per week the relevant all purpose allowance in accordance with the
following scale:13.2.3.1 if directed by the employer to be in charge of not less than three
and not more than ten other workers
$18.00
13.2.3.2 if directed by the employer to be in charge of more than ten and not
more than twenty other workers
$27.60
13.2.3.3 if directed by the employer in charge of more than twenty
other workers
$35.70
13.3
Apprentices—
(Note: Replaces clause 9 of the Award)
The minimum wage per week shall be in accordance with the following, which is expressed as a percentage of
the relevant Tradesperson’s base rate under as outlined in Column A of subclause
13.2.1 (as the trades allowance does not apply to apprentices);
Four Year Term
%
First year
42
Second year
55
Third year
75
Fourth year
88
Three and a Half Year Term
%
First six months
42
Next year
55
Next year
75
Final year
88
Three Year Term
%
First year
55
Second year
75
Third year
88
13.4
A casual employee shall be paid 20 per cent of the ordinary rate in addition to the ordinary rate for the calling in
which he/she is employed.
DISPUTE SETTLEMENT PROCEDURE
(Note: Replaces clause 34 of the Award)
14.1
Should any grievance or dispute arise between an employee and the employer, they commit to confer in good
faith and to resolve the matter in accordance with the following—
14.1.1 Step 1 - The matter shall first be raised for discussion with the Maintenance Manager.
14.1.2 Step 2 - If within 48 hours, or longer if the parties agree, the matter is not resolved to the satisfaction
of the parties, it shall be referred to the Human Resources or Commercial Manager (or his nominee)
for resolution.
14.1.3 Step 3 - If within a further 48 hours, or longer if the parties agree, the matter is still not resolved to the
satisfaction of the parties, it shall be referred to the Divisional General Manager for resolution.
14.1.4 Step 4— Union Involvement
If, after a period of a further 48 hours, or longer if the parties referred to in 14.1 above agree, the
matter has not been resolved, a duly accredited representative of the union party to this Order,
referred to in clause 3 hereof, shall, subject t s49AB of the Industrial Relations Act 1979, have the
right to enter the employer’s premises during the mid-day meal break of relevant employees covered
by this Order subject to subclause 14.1.6 below.
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Step 5 - If, after the above procedure has been followed, the matter is still not resolved, it may be
referred to the WA Industrial Relations Commission for determination.
14.1.6 The involvement of any union representative(s) in accordance with subclause 14.1.4 above shall be
subject to the following conditions—
14.1.6.1
That he produces his authority to the gate keeper or such other person as may be
appointed by the employer; and
14.1.6.2
That he interviews employees at places where they are taking their meal or at
such other place as is mutually agreed; and
14.1.6.3
That if the employer alleges that a representative is interfering with his work or is
creating dissatisfaction amongst his employees or is offensive in his methods or is
committing a breach of any of the previous conditions, the employer may refuse
the right of entry but the representative shall have the right to bring such refusal
before the Western Australian Industrial Relations Commission
14.1.6.4
Provided that where certain employees are working under a system of shift work
which precludes a representative from interviewing them during the mid-day
meal break the representative shall have the right to enter the employers premises
for the purpose of interviewing such employees at such time and und such
conditions as to notice as may be mutually agreed by the representative and the
employer or failing agreement at such times and under such conditions as the
Western Australian Industrial Relations Commission may decide.
14.1.7 For the purposes outlined in 14.1.4 above, the employer shall make available in the Die and Core area
and the Clay Transport area, a notice board, (or at the option of the employer an area on another
notice board) for the union representative to post notices in relation to such meetings.
14.2
At all times during the above process, normal uninterrupted work shall continue in accordance with directions
of the employer.
14.3
The provisions of the Dispute Settlement Procedure outlined above are designed to facilitate the resolution of
‘on the job’ type disputes only.
TRANSFER TO LOWER PAID DUTIES
In circumstances where the management of Midland Brick makes a decision to make an employees position redundant
(e.g. through outsourcing, etc) but, rather than making the employee redundant (and terminating his/her employment),
offers the employee a transfer to lower paid duties, the employee shall only have an entitlement to notice and shall then
be transferred to the new position at the lower rate of pay.
VISITATION BY UNION REPRESENTATIVE(S)
(Note: Replaces clause 26 of the Award)
16.1
Subject to all of the matters outlined below, duly accredited representatives of the union party to this Order may
attend the Midland Brick site, provided that such visits shall not exceed;
16.1.1 One joint visit by representatives of the unions party to this Order once per month; or
16.1.2 One visit by a representative of each of the union party to this Order in each two month period.
16.2
The duly accredited union representative(s) may enter the employers’ premises during the midday meal break
on the following conditions;
16.2.1 that he/she provides a minimum of 24 hours notice, in writing to the employer, providing details of
the purpose of the visit.
16.2.2 that he/she produces his/her authority to the gatekeeper or such other person as may be appointed by
the employer;
16.2.3 that he/she interviews employees at places where they are taking their meal (e.g. Die and Core lunch
room); and
16.2.4 that if the employer alleges that a representative is unduly interfering with his/her work or is creating
dissatisfaction amongst his/her employees or is offensive in his/her methods or is committing a
breach of any previous conditions, the employer may refuse the right of entry but the representative
shall have the right to bring such refusal before the Western Australian Industrial Relations
Commission.
16.3
The management of Midland Brick may, at its sole discretion, from time to time vary any of the above
procedure(s) to provide more favourable visitation rights to a union or union representative - as the
abovementioned provision is the minimum prescription of this Order.
NOT TO BE USED AS PRECEDENT
This Order shall not be used, or in any way referred to, in the process of developing agreement(s), in any form (and not
limited to S41), with or within any other section(s) or division(s) or operation(s) of Midland Brick Company, any other
employer within the Boral Group of Companies or in any other plant workplace or enterprise.
CONTINUOUS IMPROVEMENT
The union party to this Order are committed to working with the employer to implement improvements in efficiency,
effectiveness and profitability of all/any operational areas covered by this Order.
NOTIFICATION TO EMPLOYEE OF SIGNIFICANT EFFECT
(Note: Replaces clause 32 of the Award and the effect of the Minimum Conditions of Employment Act)
19.1
In this clause ‘employee’ does not include a casual employee or an apprentice or industrial trainee within the
meaning of the Industrial Training Act 1975.
19.2
For the purposes of this clause, an action by the employer shall be regarded as having a significant effect on an
employee covered by this Order if—
19.2.1 There is to be a major change in the section or area in which the employee is assigned in—
19.2.1.1 Composition, operation or size of; or
19.2.1.2 Skills required in, the employers workforce in that section or area that will affect the
employee;
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There is to be an elimination or reduction of—
19.2.2.1 A job opportunity; or
19.2.2.2 A promotion opportunity; or
19.2.2.3 Job tenure, for the employee;
19.2.3 The ordinary hours of the employees work are to significantly increase or decrease; or
19.2.4 The employee is to be required to be retrained; or
19.2.5 The employee is to be required to transfer to another job or work location; or
19.2.6 The employees job is to be restructured.
19.3
Notwithstanding sub-clause 19.2 above, significant effect does not include redundancy or any circumstances or
situation likely, or perceived as likely, to result in activation of the process or procedure agreed between the
parties in relation to redundancy.
19.4
Where the employer has decided to take action that is likely to have a significant effect (subject to sub-clauses
19.2 and 19.3 above) on an employee the employee is entitled to be informed by the employer as soon as is
reasonably practicable after the decision has been made by the employer of the action and discuss with the
employer the matters mentioned in sub-clause 19.5 below.
19.5
Subject to sub-clauses 19.2, 19.3 and 19.4 above, the matters to be discussed are—
19.5.1 The likely effects of the action in respect of the employee; and
19.5.2 Measures that may be taken by the employee or the employer to avoid or minimise a significant
effect.
19.6
Nothing in this clause or this order requires the employer, when providing information or holding a discussion
pursuant to this clause to disclose information that may seriously harm the employers business undertaking or
the employers interest in the carrying on or disposition, of the business undertaking.
NO FURTHER CLAIMS
20.1
It is an express term of this Order that the union party (including but not limited to their officials, officers,
employees and members) and any employees of Midland Brick covered by this Order, shall not, during the
period of operation of this Order, make any claim(s)—
20.1.1 In relation to remuneration or conditions of employment; and/or
20.1.2 To vary or amend any term or provision of this Order; and/or
20.1.3 To otherwise amend or attempt or seek to amend any aspect of this Order.
20.2
The claims referred to in 20.1 above include but are not limited to—
20.2.1 Increases in wages and/or conditions, including those which are ‘over award’;
20.2.2 The application of award variations in wages and/or conditions, including safety net adjustments or
other matters arising by way of general order of the Western Australian Industrial Relations
Commission;
20.2.3 The application of orders or decisions arising from matters before the Australian Industrial Relations
Commission, including, but not limited to, safety net reviews and national wage case decisions.
____________________

2003 WAIRC 07667
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MIDLAND BRICK COMPANY PTY LTD, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 10 FEBRUARY 2003
FILE NO.
C 228 OF 2002
CITATION NO.
2003 WAIRC 07667
_________________________________________________________________________________________________________
Result
Extension of Order
_________________________________________________________________________________________________________
Order
WHEREAS with the consent of the parties, the Commission issued the Midland Brick (Maintenance - Redundancy) Order 2000 and
subsequently extended the term of that Order; and
WHEREAS notwithstanding the expiry of the term of the Midland Brick (Maintenance – Redundancy) Order 2000, the Automotive
Food Metals Engineering Printing and Kindred Industries Union of Workers Western Australian Branch and Midland Brick
Company Pty Ltd have agreed to a further extension of the operation of such Order.
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 with the
consent of the parties, does hereby order—
THAT the Order be further extended in terms of the attached schedule to be known as the Midland Brick (Maintenance Redundancy) Order 2003 with effect on and from 10 February 2003.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________
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SCHEDULE
TITLE
This Order shall be known as the Midland Brick (Maintenance - Redundancy) Order 2003.
ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Order
4. Area and Scope
5. Date/Period and Agreed Procedure in Relation to Operation
6. Redundancy
PARTIES TO THE ORDER
The parties to this Order are—

Midland Brick Company ACN 008 674 244 of Bassett Road, Middle Swan WA 6056 (“the Company” or “the
Employer”);

The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers, Western
Australian Branch.
AREA AND SCOPE
4.1
This Order relates only to the following areas/classifications of maintenance operations of Midland Brick
Company Pty Ltd at Middle Swan, Western Australia;
4.1.1
Die and Core Workshop;
4.1.2
Main workshop
4.1.3
Shift and Non shift tradespersons and Trades Assistants
4.1.4
Storepersons
4.2
This Order does not apply in respect of any employee(s) coming within the scope of the Order who;
4.2.1
is/are covered by any of the following instruments—
4.2.1.1 Workplace Agreements under the Workplace Agreements Act 1993 (WA);
4.2.1.2 Australian Workplace Agreements under the Workplace Relations Act 1996
(Commonwealth)
4.2.2
as at the date of this Order were covered by Staff Contracts
DATE/PERIOD AND AGREED PROCEDURE IN RELATION TO OPERATION
5.1
This Order shall come into effect on 6 February 2003 and shall continue in full force and effect, for a minimum
period of 60 days, until its continued operation is brought to an end as a consequence of one of the following
actions (and not otherwise)—
5.1.1
Upon one party providing 30 days written notice to the other party and the Commission of their
intention for the continued operation of the Order to come to an end – provided that there shall be no
ability for such notice to be provided during the first 30 days of operation of this Order (i.e. the Order
is to operate for a minimum period of 60 days); or
5.1.2
In circumstances where the parties have concluded an agreement on terms and conditions to apply for
the longer term future, the Commission may, with the consent of the parties, terminate the operation
of the Order earlier than the expiry of the term referred to above.
5.2
Within 1 month of the expiry date of this Order the parties agree to meet to attempt to agree on the Terms and
Conditions of employment to apply following the expiry of this Order.
5.3
In the event that the parties are unable to agree on the Terms and Conditions of employment to apply following
the expiry of this Order, the Terms and Conditions of employees covered by this Order shall, upon the expiry of
this Order, automatically and immediately revert to be in accordance with the prescription of the Metal Trades
(General) Award 1966.
5.4
Notwithstanding subclause 5.1 above and any of the foregoing, it is an express term of this Order that the Terms
and Conditions contained in the Order which provide employees covered by it with better rates of pay or
conditions of employment than the provisions prescribed by the Metal Trades (General) Award 1966 shall
immediately cease to have any effect in the event that—
5.4.1
The Company or the Union party to this Order or any counterpart Federal Body (i.e. in accordance
with the meaning of s 71 of the Industrial Relations Act 1979) of the union party to this Order—
5.4.1.1 Initiates a bargaining period pursuant to the Workplace Relations Act (Commonwealth), or
attempts to rely on any earlier notice of initiation of bargaining period pursuant to that Act;
or
5.4.1.2 Makes or causes to be made, or is a party to (whether by way of Applicant, Respondent or
otherwise) any proceedings or Application (in or to the WA Industrial Relations
Commission, the Australian Industrial Relations Commission or any other Court or
Tribunal), the effect of which attempts to seeks to vary any term of this Order or impose
obligations upon the employer in excess of those contained in this Order.
5.4.2
Industrial Action or disputation, in any form (including but not limited to strikes or any unauthorised
stoppage of work, limitations or bans, etc) occurs, save where there has been strict compliance with
the Dispute Settlement Procedure.
5.5
In the event that the provisions outlined in subclause 5.4 above, of this Order are enacted for any reason
outlined above the terms and conditions of employment applicable to any employee covered by this Order shall,
where this Order prescribes a higher or better entitlement to the employee than the relevant prescription of the
Metal Trades (General) Award 1966, immediately [in the case of any future entitlement(s) or from the
perspective of deeming any prior entitlement(s)] revert to be strictly in accordance with the provisions of the
Metal Trades (General) Award 1966 and not otherwise.

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

629

6

REDUNDANCY
6.1
In circumstances where the management of Midland Brick Company have made a definite decision that the
Company no longer wishes the job an employee has being doing done by anyone and this is not due to the
ordinary and customary turnover of labour and that decision leads to the termination of employment of the
employee, the employer shall, at the time of termination of the employee(s) employment, pay termination
entitlements to the employee in accordance with sub-clause 6.3 below.
6.2
For the avoidance of doubt, the procedure and termination entitlements outlined herein shall also apply in the
case of—
6.2.1
A decision by the Management at Midland Brick Company to outsource any particular function or
area; and/or
6.2.2
The termination of employment of an employee arising from a restructure of maintenance operations,
including as a result of any downturn in the industry or market.
6.3
Redundancy Pay - An employee whose employment is terminated for reasons of redundancy shall be entitled to
the following payment upon termination of employment—
Years of
A - Termination
B - Notice of Pay
C - Additional
Total Severance
Service
Payment
in lieu of Notice Payment
Payment
(i.e. A+B+C)
Less than
1 years service
Nil
1 weeks pay
1 weeks pay
1- 2 years
2 weeks pay
2 weeks pay
4 weeks pay
2 - 3 years
4 weeks pay
2 weeks pay
6 weeks pay
3 - 4 years
6 weeks pay
3 weeks pay
9 weeks pay
4 - 5 years
8 weeks pay
3 weeks pay
11 weeks pay
5 - 6 years
8 weeks pay
4 weeks pay
1 weeks pay
13 weeks pay
6 - 7 years
8 weeks pay
4 weeks pay
1 weeks pay
13 weeks pay
7 - 8 years
8 weeks pay
4 weeks pay
1 weeks pay
13 weeks pay
8 - 9 years
8 weeks pay
4 weeks pay
1 weeks pay
13 weeks pay
9 - 10 years
9 weeks pay
4 weeks pay
1 weeks pay
14 weeks pay
10 - 11 years
10 weeks pay
4 weeks pay
2 weeks pay
16 weeks pay
11 - 12 years
11 weeks pay
4 weeks pay
2 weeks pay
17 weeks pay
12 - 13 years
12 weeks pay
4 weeks pay
2 weeks pay
18 weeks pay
13 - 14 years
13 weeks pay
4 weeks pay
2 weeks pay
19 weeks pay
14 - 15 years
14 weeks pay
4 weeks pay
2 weeks pay
20 weeks pay
15 - 16 years
15 weeks pay
4 weeks pay
3 weeks pay
22 weeks pay
16 - 17 years
16 weeks pay
4 weeks pay
3 weeks pay
23 weeks pay
17 - 18 years
17 weeks pay
4 weeks pay
3 weeks pay
24 weeks pay
18 - 19 years
18 weeks pay
4 weeks pay
3 weeks pay
25 weeks pay
19 - 20 years
19 weeks pay
4 weeks pay
3 weeks pay
26 weeks pay
20 - 21 years
20 weeks pay
4 weeks pay
3 weeks pay
27 weeks pay
21 -22 years
21 weeks pay
4 weeks pay
3 weeks pay
28 weeks pay
22 - 23 years
22 weeks pay
4 weeks pay
3 weeks pay
29 weeks pay
23 - 24 years
23 weeks pay
4 weeks pay
3 weeks pay
30 weeks pay
24 - 25 years
24 weeks pay
4 weeks pay
3 weeks pay
31 weeks pay
25 - 26 years
25 weeks pay
4 weeks pay
3 weeks pay
32 weeks pay
26 - 27 years
26 weeks pay
4 weeks pay
3 weeks pay
33 weeks pay
27 - 28 years
27 weeks pay
4 weeks pay
3 weeks pay
34 weeks pay
28 - 29 years
28 weeks pay
4 weeks pay
3 weeks pay
35 weeks pay
29 - 30 years
29 weeks pay
4 weeks pay
3 weeks pay
36 weeks pay
Notes:

6.4

(1)

The Notice/Pay in Lieu of Notice and Additional Payments referred to above are in lieu of any other
applicable requirements as to notice.
(2)
Employees who have 2 to 3, 3 to 4 or 4 to 5 years of continuous service and who are over 45 years of
age will be entitled to the payment of an additional weeks pay in lieu of notice.
The parties to this Order expressly agree that the procedure prescribed hereunder shall apply, to the exclusion of
any other approach, in circumstances where the Company has made a decision pursuant to sub-clauses 6.1 or
6.2 above, the effect of which will result in termination of employment of any employee(s) through
redundancy—
6.4.1
Outsourcing, etc.
6.4.1.1 Should the management of the Company decide that a section or area of the maintenance
operations covered by this Order is/are to be outsourced (e.g. the work is, for the future, to
be sub-contracted) or closed and all employees covered by this Order in such section or area
are to be made redundant, the Company shall simply inform such employees of the decision
and then make payments in accordance with sub-clause 6.3 hereof to those employees at the
time of termination of their employment.
6.4.1.2 In circumstances of termination of employment of any employee covered by this Order as a
result of redundancy, adoption of the procedure outlined in sub-clause 6.4.1.1 above shall
be regarded as fair, just and equitable.
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Should the management of the Company decide that redundancies are to be implemented but the
employment of only some employees in a particular section or area will be terminated as a result, the
Company shall—
6.4.2.1 Determine without any requirement for involvement of any other party or person, the
criteria to apply to the selection of those employees to have their employment terminated.
In establishing such criteria, the Company shall give primary and overriding consideration
to the needs of the business, including such economic considerations as the management
consider appropriate (including but not limited to the cost to the Company of the likely
redundancy payments to particular employees).
6.4.2.2 In the event that the selection criteria/process applied by the Company results in a number
of employees in a particular section or area which fit within the ‘termination criteria’
exceeding the actual number of employees in that section or area which the Company is to
make redundant and all other things (including the cost to the Company of redundancy
payments for such employees), in the opinion of the management of the Company, being
equal (although considered unlikely by management), the Company is to—
6.4.2.2.1 Ask for volunteers for redundancy from the employees falling within the
‘termination criteria’ in the particular section or area in question; and
6.4 2.2.2 In the event of there being more or less volunteers from the particular section or
area in question than the number of employees the Company is to make
redundant, select the employees to be made redundant; and
6.4.2.2.3 Give effect to the terminations of employment in the same manner as prescribed
by sub-clause 6.4.1 of this clause; and
6.4.2.2.4 Subsequently inform the union party to this Order, where applicable, of the
number of employees terminated and their names and classifications.
6.4.3
In the context of this clause, “section” or “area” shall mean the section or area in which an employee
likely to be subject to termination of employment through redundancy has been working in the
fortnightly period immediately preceding the decision being made by management pursuant to this
clause.
6.4.4
The procedures outlined herein shall not be subject to any amendment as a result of any action
(including further Order of the Commission) occurring during the term of this Order.
An employee affected by a decision of management in accordance with sub-clause 6.1 hereof shall have no
entitlement to payment in accordance with the schedule outlined in sub-clause 6.3 above in the following
circumstances where the employer locates suitable alternative employment for the employee with another
employer.
In such cases, the employee shall only be entitled to notice in accordance with the provisions of the Workplace
Relations Act 1996.
Employee Leaving During Notice
An employee whose employment is to be terminated for reasons set out in sub-clause 6.1 of this clause may
terminate employment during the period of notice and, if so, shall be entitled to the same benefits and payments
under this clause had the employee remained with the employer until the expiry of such notice. Provided that in
such circumstances the employee shall not be entitled to payment in lieu of notice.
Time Off During Notice Period
6.7.1
During the period of notice of termination of employment given by an employer, an employee whose
employment is to be terminated for reasons set out in sub-clause 6.1 of this clause that employee shall
for the purpose of seeking other employment shall be entitled to be absent from work during each
week of notice up to a maximum of eight ordinary hours without deduction of pay.
6.7.2
If the employee has been allowed paid leave for more than one day during the notice period for the
purpose of seeking other employment, the employee shaIl, at the request of the employer, be required
to produce proof of attendance at an interview or the employee shall not receive payment for the time
absent. For this purpose a statutory declaration will be sufficient.
Superannuation Benefits
6.8.1
Subject to further Order of the Commission where an employee, who is terminated receives a benefit
from a superannuation scheme, the employee shall only receive under sub-clause 6.3 of this clause the
difference between the severance pay specified in that sub-clause and the amount of the
superannuation benefit the employee receives which is attributable to employer contributions only.
6.8.2
If the superannuation benefit is greater than the amount due under sub-clause 6.3 of this clause then
the employee shall receive no payment under that sub-clause.
6.8.3
Provided that benefits arising directly or indirectly from contributions made by an employer in
accordance with an award, agreement or Order made or registered under the Industrial Relations Act,
1979 shall not be taken into account unless the Commission so Orders in a particular case.
Employees With Less Than One Year’s Service
This clause shall not apply to employees with less than one year’s continuous service and the general obligation
on the employer should be no more than to give relevant employees an indication of the impending redundancy
at the first reasonable opportunity and to take such steps as may be reasonable to facilitate the obtaining by the
employees of suitable alternative employment.
Employees Exempted
This clause shall not apply where employment is terminated as a consequence of conduct that justified instant
dismissal including malingering, inefficiency or neglect of duty or in the case of casual employees, apprentices
or employees engaged for a specific period of time or for a specified task or tasks.
Incapacity to Pay
The employer, in a particular redundancy case may make application to the Commission to have the general
severance pay prescription varied on the basis of the employer’s incapacity to pay.
____________________
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2003 WAIRC 07816
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
(COMMISSION’S OWN MOTION)
WESTERN AUSTRALIAN PRISON OFFICERS’ UNION OF WORKERS
AND
HON ATTORNEY GENERAL
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
FRIDAY, 28 FEBRUARY 2003
FILE NO.
C 186 OF 2002
CITATION NO.
2003 WAIRC 07816
_________________________________________________________________________________________________________
Result
Order issued
Representation
Hon Attorney
Mr T. Connolly, Mr N. Cinquina
General:
WA Prison
Mr D.R. Seal, Mr P. Giblett
Officers’ Union
of Workers:
_________________________________________________________________________________________________________
Order
WHEREAS the Commission has called a conference on its own motion between the Hon Attorney General and the Western
Australian Prison Officers’ Union of Workers;
AND WHEREAS the Commission identified two areas of dispute between the parties namely:
(1)
The functions to be maintained and the procedures to be implemented at Hakea Prison in the event of a shortfall
of staff on the roster; and
(2)
The implementation at Hakea Prison of the staffing profile in accordance with the agreement between the union
and the Department registered in the Commission in C 103 of 2002 and the development of the new roster
accordingly.
AND WHEREAS the parties negotiated under the Chairmanship of the Commission and reached two agreements in relation to the
two disputes set out above;
AND WHEREAS the Commission considers that an order in the terms of the dispute resolution procedure agreed between the
parties at Hakea Prison ought issue pursuant to s.44(8)(a) of the Act;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
make the following order—
(1)
THAT this order shall be known as the Hakea Prison Dispute Settlement Procedure Order.
(2)
THAT this order applies to the Hon Attorney General and the Western Australian Prison Officers’
Union at Hakea Prison.
(3)
THAT in lieu of the provisions in Clause 38(2) Stage 1 of the Gaol Officers Award 1998 No 12 of
1968 the following procedure shall apply to any grievance, complaint, dispute or any matter as raised
by the Hakea branch of the union or the Hakea Departmental Management in relation to the agreement
of part 4(a) of proceedings in C 186 of 2002 including the facilitation and implementation of the
agreement or the definitions contained within the agreement.
(4)
(a)
Hakea Prison Management, in company with the Senior Officer Operations shall complete
the daily reallocating of staff as specified within the ‘Staff Shortfall/Redeployment
Procedure’ document, ensuring that the prison is functioning prior to providing
representation for the dispute resolution process as described below.
(b)
Representation shall be made on behalf of Hakea Prison management through the
Superintendent’s delegate. Representation shall be made on behalf of the Hakea Branch
through one duly elected Branch representative.
(c)
Discussion shall then occur between the parties as described in point (b) above in an attempt
to resolve disputed issues. At all times the ‘Staff Shortfall/Redeployment Procedure’
document will be referred to as the basis for these discussions. If not resolved—
(d)
The Superintendent shall meet with the parties as described in point (c) above along with a
representative from the disputed area/areas and a Hakea Management representative from
the disputed area/areas to discuss the issues. If not resolved—
(e)
The matter may be referred through to the Hakea Branch Committee of the Union and/or
Hakea Executive in an attempt to seek resolution. If not resolved—
(f)
The matter progresses to stage 2 of Clause 38(2) of the Gaol Officer’s Award 1998 No 12 of
1968.
(5)
THAT application C 186 of 2002 otherwise be hereby discontinued.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
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CORRECTIONS—
2003 WAIRC 07896
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
IHAAN ADRIANSZ, APPELLANT
- and EPATH WA PTY LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 7 MARCH 2003
FILE NO/S.
FBA 48 OF 2002
CITATION NO.
2003 WAIRC 07896
_________________________________________________________________________________________________________
Decision
Order made by the Full Bench corrected
Appearances
Appellant
Mr T H F Caspersz (of Counsel), by leave
Respondent
Dr J J Edelman (of Counsel), by leave
_________________________________________________________________________________________________________
Correcting Order
This matter having come on for hearing before the Full Bench on the 7th day of March 2003, and having heard Mr T H F Caspersz
(of Counsel), by leave, on behalf of the appellant, and Dr J J Edelman (of Counsel), by leave, on behalf of the respondent and the
Full Bench having determined that the order of the Full Bench in appeal No. FBA 48 of 2002 given on 21 February 2003 and
deposited in the Registry of the Commission on 24 February 2003 be corrected and that reasons for such decision will issue at a
future date, and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is
this day, the 7th day of March 2003, ordered as follows:THAT the order of the Full Bench in appeal No. FBA 48 of 2002 given on 21 February 2003 and deposited in the
Registry of the Commission on 24 February 2003, be and is hereby corrected by deleting the figure “$4583.33” in
the 7th line of Order (2) thereof and substituting therefor the figure “$2665.39”.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

PROCEDURAL DIRECTIONS AND ORDERS—
2003 WAIRC 07555
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
DEPARTMENT OF CONSERVATION AND LAND MANAGEMENT, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 976 OF 2002
CITATION NO.
2003 WAIRC 07555
_________________________________________________________________________________________________________
Result
Matter divided
Representation
Applicant
Mr J Welch
Respondent
Mr A Harper on behalf of the DOCEP
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr J Welch on behalf of the applicant and Mr A Harper on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT this matter be divided into Parts A and B pursuant to section 27(1)(s) of the Act.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
____________________
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2003 WAIRC 07511
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BELMONT PARK MOTEL & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 981 OF 2002
CITATION NO.
2003 WAIRC 07511
_________________________________________________________________________________________________________
Result
Representation
Applicant
Respondents

Matter divided

Mr J Welch
Ms S Laferla on behalf of CCIWA
Mr D Crowe on behalf of the AHA
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr J Welch on behalf of the applicant and Ms S Laferla and Mr D Crowe on behalf of the respondents, and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT this matter be divided into Parts A and B pursuant to section 27(1)(s) of the Act.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
____________________
2003 WAIRC 07517
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
SHERATON HOTEL & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 989 OF 2002
CITATION NO.
2003 WAIRC 07517
_________________________________________________________________________________________________________
Result
Representation
Applicant
Respondents

Matter divided

Mr J Welch
Ms S Laferla on behalf of CCIWA
Mr D Crowe on behalf of AHA
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr J Welch on behalf of the applicant and Ms S Laferla and Mr D Crowe on behalf of the respondents, and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT this matter be divided into Parts A and B pursuant to section 27(1)(s) of the Act.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
____________________
2003 WAIRC 07522
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
KALAMUNDA CLUB (INC) & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1014 OF 2002
CITATION NO.
2003 WAIRC 07522
_________________________________________________________________________________________________________
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Matter divided

Mr J Welch
Ms S Laferla on behalf of CCIWA
Mr D Crowe on behalf of AHA
Mr P Seaman on behalf of Clubs WA
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr J Welch on behalf of the applicant and Ms S Laferla and Mr D Crowe on behalf of the respondents, and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT this matter be divided into Parts A and B pursuant to section 27(1)(s) of the Act.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

PUBLIC SERVICE APPEAL BOARD—
2003 WAIRC 07789
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ROBERT KAY, APPELLANT
v.
DIRECTOR GENERAL OF TRANSPORT, RESPONDENT
CORAM
PUBLIC SERVICE APPEAL BOARD
CHAIRPERSON - COMMISSIONER P E SCOTT
DATE OF ORDER
FRIDAY, 21 FEBRUARY 2003
FILE NO/S.
PSAB 12 OF 2000
CITATION NO.
2003 WAIRC 07789
_________________________________________________________________________________________________________
Result
Appeal to the Public Service Appeal Board withdrawn by leave
_________________________________________________________________________________________________________
Order
WHEREAS this is an appeal pursuant to section 80I the Industrial Relations Act 1979; and
WHEREAS on the 17th day of January 2003 the Appellant’s representative file a Notice of Discontinuance in relation to the
application; and
WHEREAS on the 22nd day of January 2003 the Respondent consented to the matter being withdrawn;
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act
1979, hereby orders—
THAT this appeal be, and is hereby withdrawn by leave.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
on behalf of the
Public Service Appeal Board

RECLASSIFICATION APPEALS—Notation of—
File Number

Appellant

Respondent

Commissioner

Decision

Finalisation
Date

PSA 10/2001

Andrew Peter Wilson and
Others

Family and Children’s Services

Scott C.

Dismissed

10/03/03

PSA 5 of 2002

Wendy Jayne Vanroosmalen

Board of Management of Swan
Health Service

Scott C.

Withdrawn
Leave

by

28/02/03

PSA 6 of 2002

Irene Kowalski

Board of Management of Swan
Health Service

Scott C.

Withdrawn
Leave

by

28/02/03
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AWARDS/AGREEMENTS—Variation of—
2003 WAIRC 07525
BP REFINERY (KWINANA) (SECURITY OFFICERS’) AWARD, 1978
No. R 56 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BP OIL REFINERY (KWINANA) PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 990 OF 2002
CITATION NO.
2003 WAIRC 07525
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the BP Refinery (Kwinana) (Security Officers’) Award 1978 be varied in accordance with the following
schedule and that such variations shall have effect from the first pay period commencing on or after the 28th day of
January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 15. – Overtime: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2)
An officer required to work in excess of one hour after completion of his/her ordinary shift, without being
notified before the completion of the previous day or shift, shall be paid a meal allowance of $8.30. A further
meal allowance of $5.65 shall be paid on the completion of each additional four hours’ overtime worked.
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Clause 20. – Wages: Delete subclause (4) of this clause and insert the following in lieu thereof—
(4)
Leading Hands:—
Any officer placed in charge of other officers shall be paid in addition to the appropriate wage prescribed, the
following—
$ Per Week
(a)
if placed in charge of
not less than 3 and not
more than 10 other officers
20.80
(b)

(c)

if placed in charge of
not less than 10 and not
more than 20 other officers

31.90

if placed in charge of more
than 20 other officers

41.00

And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Security Officer (thereafter).
2.
The Work Related Allowances – the percentage increase in—
•
Clause 20 – Wages
is 3.5% derived from $18 divided by $511.80 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
3.
Clause 15 – Overtime has been varied for the CPI Take Away Foods - Perth for the period March 2001 to September
2002 giving the percentage of 5.30%.
BP REFINERY (KWINANA) (SECURITY OFFICERS) AWARD 1978
Key Minimum Classification - Security Officer (thereafter)
COLUMN A
Clause 20 - Wages
103%
Leading Hands

2001
$ 20.09
$ 30.80
$ 39.66

(4)(a)
(b)
(c)

COLUMN B

COLUMN C

103.50%

Rounding
Used
20.1
30.8
39.65

2002
20.8035
31.878
41.03775

Rounding Used
20.80
31.90
41.00

The 2000 formula equals $15.00 divided by 481.80 equals 3.1%
The 2001 formula equals $15.00 divided by 496.80 equals 3%
The 2002 formula equals $18.00 divided by 511.80 equals 3.5%
COLUMN A
110.24%

Clause 15 - Overtime

-4

2001
7.882160
5.346640

____________________

Rounding
Used
7.90
5.35

COLUMN B
105.30%

COLUMN C

2002
8.3187
5.63355

Rounding Used
8.3
5.65
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2003 WAIRC 07573
BRUSHMAKERS’ AWARD
No. 30 of 1959
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
E.D. OATES BRUSHWARE LTD, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1009 OF 2002
CITATION NO.
2003 WAIRC 07573
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Brushmakers’ Award No 30 of 1959 be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 9. – Leading Hands: Delete this clause and insert the following in lieu thereof—
9. - LEADING HANDS
An employee appointed by the employer as a leading hand shall be paid in addition to the prescribed rates—
(1)
(2)

2.
(1)
(2)
(3)
(4)
3.
(1)

When placed in charge of not less than two nor more
than four other employees
When placed in charge of five or more other
employees

Per Week $
23.50
29.10

Clause 7. – Meal Money: Delete this clause and insert the following in lieu thereof—
7. - MEAL MONEY
An employee required to work overtime for more than two hours, without being notified on the previous day or earlier
that he/she will be so required to work, shall be supplied with a meal by the employer or be paid $8.25
If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless he
has notified the employees concerned on the previous day or earlier that such second or subsequent meal will also be
required, provide such meals or pay an amount of $8.25 for each such second or subsequent meal.
No such payments need be made to employees living in the same locality as their workshops who can reasonably return
home for such meals.
If an employee in consequence of receiving such notice has provided himself/herself with a meal or meals, and is not
required to work overtime, or is required to work less overtime than notified, he/she shall be paid the amounts above
prescribed.

Clause 35. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
(i)
Westscheme; or
(ii)
an exempted Fund allowed by subclause (4) of this clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Woodworking Machinist.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 9. Leading Hands
is 4.0% derived from $18 divided by $445.10 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
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the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
For Expense Related Allowances—
•
Clause 7. – Overtime has been varied for the CPI Take Away Food for the period March 2001 to September
2002 giving the percentage of 5.30%.
Clause 35 – Superannuation has been amended in accordance with Principle 2(i).
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.
Column B identifies the new actual rate having applied the increase. Column C the new rate identified in Column B
rounded where appropriate.

WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – WOODWORKING MACHINIST
Clause
Clause 9. – Leading Hands

A
$22.60
$28.00

B
$23.50
$29.12

C
$29.10

A
$7.85
$7.85

B
$8.27
$8.27

C
$8.25
$8.25

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 7. – Meal Money

____________________

2003 WAIRC 07509
BURSWOOD CATERING & ENTERTAINMENT PTY LTD EMPLOYEES’ AWARD 2001
No. A4 of 2001
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LTD, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1007 OF 2002
CITATION NO.
2003 WAIRC 07509
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Burswood Catering & Entertainment Pty Ltd Employees’ Award 2001 be varied in accordance with the
following schedule and that such variations shall have effect from the first pay period commencing on or after the
28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(1)

SCHEDULE
Clause 5. – Wages: Delete subclause (1)(a) & (b) of this clause and insert the following in lieu thereof—
(a)
In-Charge Rates
An employee who is appointed and placed in charge of other employees shall be paid the following rates in
addition to the employee’s ordinary time rate of pay:
$ Per Fortnight
(i)
if placed in charge of less than 6 employees
23.30
(ii)
if placed in charge of 6-10 employees
31.40
(iii) if placed in charge of 11-20 employees
36.50
(iv) if placed in charge of more than 20 employees
60.90
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(b)

2.

4.

5.
(2)
6.

7.
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Provided that these additional rates shall not be payable to any employee employed in the classifications of
Chef, Head Waiter, Head Waitress, Head Steward, Head Stewardess and Head Bar Attendant.
Service Payments
In addition to the wage rates prescribed in Sections A, B, and C of this sub-clause, all employees (other than
Apprentices) employed on a full-time or part-time basis, shall be paid Service Payments at the following rates:
$ Per Fortnight
After 1 year of service
18.10
After 2 years of service
27.90
After 3 years and subsequent years of service
37.30

Clause 5. – Wages: Delete paragraph (D) of subclause (1) of this clause and insert the following in lieu thereof—
D.
SECURITY
1.
Camera Surveillance Operator
On commencement
1308.10
On completion 12 months service
1332.80
On completion 24 months service
1408.90
On completion 48 months service
1434.30
and thereafter
2.

3.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Security Officer or
On commencement
1054.40
On completion 3 months probation
1106.90
On completion 12 months service
1162.30
On completion 24 months service
1251.10
On completion 48 months service
1275.50
and thereafter
Provided that an employee appointed as a Senior Security Office shall, in addition to the appropriate Security
Officers’ rate receive an additional payment of $54.20 per fortnight from the date of operation of this Award.
Employees engaged in the classifications described below on a casual contract of service in accordance with the
provisions of Clause 14. – Casual Employees of this Award shall—
Clause 12. – Additional Rates for Ordinary Hours: Delete subclause (1) of this clause and insert the following in
lieu thereof—
(1)
An employee who is rostered to work any of the employee’s ordinary hours prior to 7.00am or after 7.00pm,
Monday to Friday, both inclusive shall, in addition to the employee’s ordinary time rate of pay, be entitled to,
from the date of operation of this Award and for the period of the Award, an allowance of $1.29 per hour or part
thereof for time worked during such hours.
Clause 12. - Additional Rates for Ordinary Hours: Delete subclause (2)(c) & (d) of this clause and insert the
following in lieu thereof—
(c)
Any employee who is required to work any of the employee’s ordinary hours on any day in more than one
period, other than for meal breaks as prescribed in Clause 16. – Meal and Rest Breaks of this Award, shall be
paid an allowance of $1.90 per day for such broken work period worked.
(d)
Where a Cleaner is rostered to perform normal duties within the recognised Casino, International Room,
Convention Centre or Burswood Dome restroom facilities, and such duties include work of an unusually
unsavoury or unhygienic nature, such employee shall, in addition to the employee’s ordinary time rate of pay be
paid a flat allowance of $6.00 per shift from the date of operation of this Award.
Clause 17. – Meal Money: Delete subclause (2) of this clause and insert the following in lieu thereof—
Any employee who is required to work overtime for 2 hours or more shall be supplied with a meal free of charge to be
consumed in the employee cafeteria. Provided that where the Employer does not supply such a meal, the employee shall
be paid $5.70 per meal.
Clause 24. – Bar Work: Delete this clause and insert the following in lieu thereof—
24. - BAR WORK
(1)
Any employee other than a Bar Attendant who, in addition to the employee’s normal duties, is equired to
dispense liquor from a bar shall, in addition to the employee’s ordinary time rate of pay, e paid a flat allowance of
75 cents per shift for the performance of such additional duties.
(2)
Any employee employed as a Bar Attendant who is required, in addition to the employee’s normal duties, to be
responsible for and/or the purchasing of stock, shall be paid in addition to the employee’s ordinary time rate of pay an
allowance of $12.30 per fortnight.
Clause 26. – Uniforms and Laundering: Delete this clause and insert the following in lieu thereof—
26. - UNIFORMS AND LAUNDERING
(1)
Where the Employer requires an employee to wear a special uniform in the performance of their duties, such
special uniform shall be provided by the Employer and shall at all times remain the Employer’s property. A
special uniform shall consist of such articles of clothing as monogrammed or coloured jackets, dresses, blouses,
overalls, aprons, caps, collars, cuffs, or other special apparel which the Employer may require an employee to
wear whilst on duty, provided that the ordinary apparel usually worn by Waiters/Waitresses and
Stewards/Stewardesses shall not be deemed to be special uniforms within the meaning of this clause.
(2)
Where a cook wears the ordinary apparel usually worn by cooks, such as black and white check or white
trousers, white coat, white shirt, white apron and cap, such garments shall be laundered at the Employer’s
expense or otherwise the employee shall be paid $6.50 per fortnight as laundry allowance.
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(3)

Subject to sub-clause (2) of this clause, where the Employer requires any of the articles of clothing to be worn
as described in sub-clause (1) of this clause, then such clothing shall be laundered at the Employer’s expense or
otherwise shall be paid $4.25 per fortnight as a laundry allowance.
(4)
Where such special uniforms are supplied, employees shall be obliged to wear special uniforms at all times and
in line with Employer standards.
8.
Clause 28. – Employees’ Equipment: Delete this clause and insert the following in lieu thereof—
28. - EMPLOYEES’ EQUIPMENT
All knives, choppers, tools, brushes, towels and other utensils, implements, and materials which may be required to be used by an
employee for the purpose of carrying out the employee’s duties shall be supplied by the Employer free of charge. Provided that
where an employee is required by the Employer to use the employee’s own knives they shall be paid an allowance of $9.75 per
fortnight.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Qualified Cook.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 5. – Wages
•
Clause 12 – Additional Rates for Ordinary Hours
•
Clause 24 – Bar Work
•
Clause 28 – Employees Equipment
is 3.62% derived from $36 divided by $993.80 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate
for the key classification in the relevant award immediately prior to the application of the safety net increase to the
award rate and multiply by 100.”
3.
For Expense Related Allowances—
•
Clause 17. – Meal Money has been varied for the CPI Take Away Food for the period March 2001 to
September 2002 giving the percentage of 5.30%.
•
Clause 26. – Uniforms and Laundering has been varied for the CPI Clothing Services and Shoe Repair – Perth
for the period June 2001 to September 2002 giving the percentage 1.61%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
EXPENSE RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – QUALIFIED COOK
Clause

A
$22.50
$30.30
$35.20
$58.80
$17.50
$26.90
$36.00
$52.30

B
$23.31
$31.40
$36.47
$60.93
$18.13
$27.87
$37.30
$54.19

C
$23.30
$31.40
$36.50
$60.90
$18.10
$27.90
$37.30
$54.20

Clause 12. – Additional Rates for Ordinary Hours
(1)
(2)(c)
(2)(d)

$1.24
$1.83
$5.75

$1.29
$1.90
$5.96

$6.00

Clause 24. – Bar Work
(1)
Clause 28. – Employees Equipment

$0.72
$11.90
$9.40

$0.75
$12.33
$9.74

$12.30
$9.75

A
$5.42

B
$5.71

C
$5.70

A
$6.40
$4.20

B
$6.50
$4.27

C
$4.25

Clause 5. – Wages
(1)(a)

(1)(b)

CPI Take Away Food – Perth
Clause
Clause 17. – Meal Money

(2)

CPI Clothing Services and Shoe Repair - Perth
Clause
Clause 26. – Uniforms and Laundry (2)
(3)

____________________
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2003 WAIRC 07673
BURSWOOD HOTEL (MAINTENANCE EMPLOYEES’) AWARD, 1990
No. A 6 of 1988
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, W A BRANCH, APPLICANT
v.
BURSWOOD PTY LTD AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
MONDAY, 10 FEBRUARY 2003
FILE NO/S.
APPLICATION 1882 OF 2002
CITATION NO.
2003 WAIRC 07673
_________________________________________________________________________________________________________
Result
Award variation
_________________________________________________________________________________________________________
Order
HAVING heard Mr C Young on behalf of the applicant and as agent for the Construction Forestry Mining and Energy Union of
Workers and Mr P Moss as agent on behalf of Burswood Hotel Pty Ltd, and by consent, the Commission, pursuant to the powers
conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Burswood Hotel (Maintenance Employees’) Award, 1990 (No. A6 of 1989 (R)) be varied in accordance with
the following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on
or after the 10th day of February 2003.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________

1.

2.
(1)

SCHEDULE
Clause 12. – Overtime: Delete subclause (3) (f) of this Clause and insert the following in lieu thereof—
f)
An employee required to work overtime for more than two hours shall be supplied with a meal by the Company
or if no meal is supplied be paid $8.24 for a meal, and if owing to the amount of overtime worked, a second
subsequent meal is required they shall be supplied with each such meal by the Company or be paid $5.58 for
each meal so required.
Clause 14. – Wage Rates: Delete this Clause and insert the following in lieu thereof—
(a)
The adult weekly wage rates payable to employees covered by this award shall be as follows—
Classification

Electrical Fitter
Electrical Mechanic
Refrigeration Fitter
Building Tradesperson
General Trades Assistant
(b)

(2)

(3)

Rate Per Week
$

A.S.N.A.
$

485.40
485.40
485.40
485.40
420.70

106.00
106.00
106.00
106.00
108.00

Total Rate Per
Week
$
591.40
591.40
591.40
591.40
528.70

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

Nominee
A licensed electrical mechanic or fitter who acts as nominee for an electrical contractor shall be paid an allowance of
$48.50 per week.
In addition to the weekly wage rate provided by subclause (1) of this Clause an adult employee shall be paid—
(a)

After the completion of one year’s
continuous service

(b)

After the completion of two year’s
service

$
14.38

29.12

Such payment shall be deemed part of the weekly wage rate for all purposes of the Award.
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(5)

(6)
(7)
(8)
(9)
(10)
(11)
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In addition to the weekly wage rate provided by subclause (1) of this Clause a leading hand shall be paid—
$
20.23

(a)

If placed in charge of not less than three
and not more than ten other employees

(b)

If placed in charge of more than ten and
not more than 20 other employees

30.95

(c)

If placed in charge of more than 20 other
employees

39.84

Apprentices shall be paid the following percentage of the appropriate Tradespersons wage rate in subclause (1) of this
clause—
FIVE YEAR TERM First Year
Second Year
Third Year
Fourth Year
Fifth Year

%
40
48
55
75
88

FOUR YEAR TERM First Year
Second Year
Third Year
Fourth Year

42
55
75
88

THREE AND A HALF YEAR TERM First Six Months
Next Year
Next Year
Final Year

42
55
75
88

THREE YEAR TERM First Year
Second Year
Third Year

55
75
88

Casual employees shall be paid 20 percent of the ordinary rate in addition to the ordinary rate for the calling in which they
are employed.
An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a “C” Standard
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the Company to perform first aid duties,
shall be paid $7.80 per week in addition to their ordinary rate.
An employee who holds, and in the course of their employment is required to use, a current “A” Grade or “B” Grade, or
“L” Grade or “R” Grade license issued pursuant to the relevant regulation in force on the 28th day of February
1978 under the Electricity Act 1945 shall be paid an allowance of $16.09 per week.
An employee, who is in possession of, and is requested by the Company to use, a plumber’s license issued by the
Metropolitan Water Supply, Sewerage and Drainage Board, shall, in each week so requested, be paid an allowance of
$29.74 per week.
A plumber holding registration in accordance with the Metropolitan Water Supply, Sewerage and Drainage Act shall be
paid $20.49 per week in addition to their ordinary rate.
Structural Efficiency
(a)
Arising out of the decision of 8 September 1989 in the State Wage Case and in consideration of the wage
increases resulting from the first structural efficiency adjustment in Application No. A6 of 1989, employees are
to perform a wider range of duties including work which is incidental or peripheral to their main tasks or
functions and not designed to promoted deskilling within the employee’s classification structure.
(b)
The parties to the award are committed to implementing a new wage and classification structure. In making this
commitment the parties—
(i)
Shall determine the appropriate range of skills applicable to each classification contained in Clause
14. - Wage Rates of this award.
(ii)
Accept in principle that the descriptions of job functions within a new structure will be more broadly
based and generic in nature.
(iii)
Intend to substitute the existing provisions of Clause 14. - Wage Rates with a new wage and
classification structure and to make any consequential amendments not later than 30 September 1991,
or earlier if agreed between the parties and approved by the W.A. Industrial Relations Commission.
(iv)
Undertake that upon variation of the award to implement a new wage and classification structure,
employees may undertake training for a wider range of duties and/or access to higher levels in
accordance with the definitions and training standards laid down in the award variation relating to a
new classification structure;
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(v)

(12)

Will co-operate in the transition from the existing classification structure to the proposed new
structure to ensure that the transition takes place in an orderly manner without creating false
expectations or disputation.
(vi)
Will create a genuine career path for employees which allows advancement based on industry
accreditation and access to training.
(vii)
Will take into account in the development of the new classification structure national relativities and
established skill levels relevant to the existing classification in the award.
(c)
In the event that there is a claim for reclassification by an existing employee to a higher level under any new
structure on the ground that the employee possesses the agreed equivalent skill and knowledge gained through
on-the-job experience or on any other ground, the following principles apply—
(i)
The parties agree that the existing award disputes avoidance procedure shall be followed.
(ii)
Agreed competency standards shall be established by the parties in conjunction with TAFE and the
SESDA, (when operative) or any other agreed Authority for all levels in any new classification
structure before any claims for reclassification are processed.
(iii)
An agreed authority (such as TAFE or SESDA) or agreed accreditation authority (when operative)
shall test the validity of an employee’s claim for reclassification.
(iv)
Reclassification to any higher level shall be contingent upon such additional work being available and
required to be performed by the Company.
(d)
The parties are committed to modernising the terms of the award with an endeavour to finalise this matter by
30 September 1991.
Award Modernisation
(a)
In accordance with paragraph (d) of subclause (11) hereof, the parties are committed to modernising the terms
of the award.
(b)
The parties will discuss all matters raised which may lead to increased flexibility and the removal of obsolete
conditions to better reflect the realities of modern industry practices and assist the restructuring process. Any
such discussion with the Unions shall be on the premise that:—
(i)
The majority of employees affected by the change at the enterprise must genuinely agree;
(ii)
No employee shall lose income as a result of the change;
(iii)
The Union must be a party to the Agreement particularly where enterprise level discussions are
considering matters requiring variation to the award; and
(iv)
Agreements shall be ratified by the W.A. Industrial Relations Commission.
(c)
Should an agreement be reached pursuant to subclause (b) hereof and that agreement required variation of the
award, the parties shall support such award variation.
(d)
There shall not be limitations on any award matter being raised for discussion.
(e)
The parties agree that working parties will continue to meet with the aim of modernising the award.
____________________

2003 WAIRC 07674
BURSWOOD ISLAND RESORT (MAINTENANCE EMPLOYEES’) AWARD
No. A 22 of 1986
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND
ELECTRICAL DIVISION, WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LTD AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
MONDAY, 10 FEBRUARY 2003
FILE NO/S.
APPLICATION 1883 OF 2002
CITATION NO.
2003 WAIRC 07674
_________________________________________________________________________________________________________
Result
Award variation
_________________________________________________________________________________________________________
Order
HAVING heard Mr C Young on behalf of the applicant and as agent for the Construction Forestry Mining and Energy Union of
Workers and Mr P Moss on behalf of Burswood Resort (Management) Ltd, and by consent, the Commission, pursuant to the
powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Burswood Island Resort (Maintenance Employees’) Award No. A 22 of 1986 be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 10th day of February 2003.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________
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SCHEDULE
Clause 11. – Overtime: Delete subclause (3) (f) of this Clause and insert the following in lieu thereof—
(f)
An employee required to work overtime for more than two hours shall be supplied with a meal by the Company
or if no meal is supplied be paid $8.37 for a meal, and if owing to the amount of overtime worked, a second
subsequent meal is required they shall be supplied with each such meal by the Company or be paid $5.67 for
each meal so required.
Clause 13. – Wage Rates: Delete subclause (2) through to subclause (9) of this Clause and insert the following in
lieu thereof—
In addition to the weekly wage rate provided by subclause (1) hereof an adult employee shall be paid—

(a)
(b)

(3)

(b)
(c)

(5)

(6)
(7)
(8)
(9)

After the completion
continuous service
After the completion
continuous service

of

one

year’s

PER WEEK
$
14.38

of

two

years’

29.12

Such payments shall be deemed part of the weekly wage rate for all purposes of the award.
Leading Hand: In addition to the appropriate total wage prescribed in this Clause a Leading Hand shall be paid—
(a)

(4)

83 W.A.I.G.

If placed in charge of not less than three
and not more than ten other employees
If placed in charge of more than ten and not
more than twenty other employees
If placed in charge of more than twenty
other employees

$
20.23
30.95
39.84

A casual employee shall be paid 20 per cent of the ordinary rate in addition to the ordinary rate for the calling in which
they are employed.
Nominee
A licensed electrical mechanic or fitter who acts as nominee for the Company shall be paid an allowance of $48.50 per
week.
An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a “C” Standard
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the Company to perform first aid duties,
shall be paid $7.55 per week in addition to their ordinary rate.
An employee who holds, and in the course of their employment is required to use, a current “A” Grade or “B” Grade
licence issued pursuant to the relevant regulation in force on the 28th day of February, 1978 under the Electricity Act
1945 shall be paid an allowance of $16.09 per week.
An employee who is in possession of, and is requested by the Company to use, a plumber’s licence issued by the
Metropolitan Water Supply, Sewerage and Drainage Board, shall, in each week so requested, be paid an allowance of
$27.90 per week.
A plumber holding registration in accordance with the Metropolitan Water Supply, Sewerage and Drainage Act shall be
paid $11.57 per week in addition to their ordinary rate.

____________________

2003 WAIRC 07547
CATERING EMPLOYEES & TEA ATTENDANTS’ (GOVERNMENT) AWARD 1982
No. A34 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HON MIN FOR PRIMARY INDUSTRY & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1005 OF 2002
CITATION NO.
2003 WAIRC 07547
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Mr A Harper on behalf of the DOCEP
_________________________________________________________________________________________________________

83 W.A.I.G.
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Order
HAVING heard Mr J Welch on behalf of the applicant and Mr A Harper on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Catering Employees & Tea Attendants’ (Government) Award 1982 be varied in accordance with the
following schedule and that such variations shall have effect from the first pay period commencing on or after the
28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

3.
(2)

(3)

SCHEDULE
Clause 9. – Additional Rates for Ordinary Hours: Delete subclauses (1) and (2) of this clause and insert the
following in lieu thereof—
(1)
A full-time or part-time employee who is required to work any ordinary hours between 7.00pm and 7.00am
Monday to Friday, inclusive, shall be paid, in addition to the appropriate wage set out in Clause 22. - Wages, an
additional payment equivalent to 15% of the wages paid for the time so worked with a minimum payment of
$2.57 per day.
(2)
An employee who is required to work any of his ordinary hours on any day in more than one period of employ
and other than for meal breaks as prescribed by Clause 13. - Meal Breaks of this award, shall be paid an
allowance of $2.18 per day, for such broken work period worked.
Clause 14. – Meal Money: Delete this clause and insert the following in lieu thereof—
14. - MEAL MONEY
When an employee is required to work overtime for more than one hour on any day, he or she will either be supplied with
a substantial meal by the employer or be paid $8.85 meal money.
Clause 22. – Wages: Delete subclauses (2) and (3) of this clause and insert the following in lieu thereof—
In addition to the above wage rates service pay will be paid for each year of service at the following rates per week:
$
Year 1
65.50
Year 2
71.50
Year 3 and thereafter
76.80
Leading Hands—
An employee (other than a Chef) who is appointed and placed in charge of other employees by the employer shall be paid
the following rates in addition to his or her normal wage per week:$
(a)
If placed in charge of less than six employees
11.00
(b)
If placed in charge of six to ten employees
14.60
(c)
If placed in charge of 11 to 20 employees
16.90
(d)
If placed in charge of more than 20 employees
28.20

4.

Clause 25. – Bar Work: Delete this clause and insert the following in lieu thereof—

5.

25. - BAR WORK
Any employee other than a Bar Attendant, who in addition to their normal duties is required to dispense liquor from a bar,
shall be paid a flat rate of 85 cents per day in addition to the rate prescribed for such normal duties.
Clause 27. – Uniforms and Laundering: Delete this clause and insert the following in lieu thereof—

6.

7.

27. - UNIFORMS AND LAUNDERING
Where uniforms are required to be worn by the employer they shall be supplied and laundered by the employer and
remain the property of the employer, provided that in lieu of the employer laundering same, the employee shall be paid
$3.05 per week for such laundering. Provided further that any employee employed as a Cook shall be paid $4.45 per week
for laundering.
Clause 28. – Protective Clothing: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
Employees who are required to wash dishes, or otherwise handle detergents, acids, soaps or any injurious
substances, shall be supplied with rubber gloves free of charge by the employer, or be paid an allowance of
$1.42 per week in lieu.
Clause 29 – Employee’s Equipment: Delete this clause and insert the following in lieu thereof—

29. - EMPLOYEE’S EQUIPMENT
All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be used
by the employee for the purpose of carrying out their duties, shall be supplied by the employer free of charge.
Provided that where an employee is required by the employer to use his own knives he shall be paid an allowance of
$7.95 per week.
And further, with the consent of the parties the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Qualified Cook.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 9 – Additional Rates for Ordinary Hours
•
Clause 22 – Wages
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•
Clause 25. – Bar Work
•
Clause 29 – Employees Equipment
is 4.35% derived from $18 divided by $413.40 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 14. – Meal Money has been varied for the CPI Take Away Food – Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
•
Clause 27. – Uniforms and Laundering
•
Clause 28 – Protective Clothing
have been varied for the CPI Clothing Services and Shoe Repair – Perth for the period June 2001 to September
2002 giving the percentage 1.61%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION IS QUALIFIED COOK
Clause
Clause 9. Additional Rates for Ordinary Hours

A

B

C

(1)
(2)

$2.46
$2.09

$2.57
$2.18

(2)

$62.80
$68.50
$73.60
$10.50
$14.00
$16.20
$27.00
82 cents
$7.60

$65.53
$71.48
$76.80
$10.96
$14.61
$16.90
$28.17
85 cents
$7.93

$65.50
$71.50
$11.00
$14.60
$28.20

A
$8.41

B
$8.86

C
$8.85

A
$1.40
$3.00
$4.40

B
$1.42
$3.05
$4.47

C

Clause 22 – Wages

(3)

Clause 25. – Bar Work
Clause 29. – Employees Equipment

$7.95

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 14. – Meal Money
CPI Clothing Services and Shoe Repair - Perth
Clause
Clause 29. – Protective Clothing
Clause 27. – Uniforms and Laundering

$4.45

____________________

2003 WAIRC 07620
CHILD CARE (LADY GOWRIE CHILD CENTRE) AWARD
No. A 3 of 1984
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
LADY GOWRIE CENTRE (WA) INC, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1004 OF 2002
CITATION NO.
2003 WAIRC 07620
_________________________________________________________________________________________________________
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Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
No Appearance
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Child Care Centre (Lady Gowrie) Award be varied in accordance with the following schedule and that
such variations shall have effect from the first pay period commencing on or after the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

SCHEDULE
Clause 24. – Superannuation: Delete subclause (2) of this clause and insert the following in lieu thereof
The employer shall make fortnightly superannuation contributions to the Fund for and on behalf of eligible employees,
and such contributions shall be not less than 9% of the employee’s ordinary time earnings.
And further, with the consent of the parties, the Commission records the following basis for variation—
1.
Clause 24. – Superannuation has been amended in accordance with Principle 2(i).
1.
(2)

____________________

2003 WAIRC 07504
CHILD CARE (OUT OF SCHOOL CARE - PLAYLEADERS) AWARD
No. A 13 of 1984
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COMMUNICARE & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1003 OF 2002
CITATION NO.
2003 WAIRC 07504
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Child Care (Out of School Care – Playleaders) Award be varied in accordance with the following
schedule and that such variations shall have effect from the first pay period commencing on or after the 28th day of
January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(2)

SCHEDULE
Clause 7. – Meal Breaks & Allowances: Delete subclause (2) of this clause and insert the following in lieu thereof—
Where any employee, without being notified on the previous day, has to continue working after the usual finishing time
for more than two hours he or she shall be paid $8.60 for a meal or be provided with a meal at the Centre.
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Clause 23. – Fares &Travelling Allowances: Delete subclause (2)(c) of this clause and insert the following in lieu
thereof—
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
Rates of hire for use of employee’s own vehicle on employer’s business
Schedule 1 - Motor Vehicle Allowances
Area Details

Engine Displacement (in cubic centimetres)
Over 2600cc
Over 1600cc - &
1600cc
2600cc
Under

Metropolitan Area
South West Land Division
North of 23.5o South Latitude
Rest of the State

71.6
73.6
80.7
76.0

Rate per kilometre (Cents)
62.1
63.9
70.4
66.0

55.1
56.8
62.7
58.6

Schedule 2 - Motor Cycle Allowances
Distance travelled during a year on Official Business

Rate per Kilometre
(Cents)

All areas of the State
Motor vehicles with rotary engines are to be included in the 1600-2600cc category

24.7

3.
(2)

Clause 24. – Superannuation: Delete subclause (2) of this clause and insert the following in lieu thereof—
Definitions—
“Approved Fund” shall mean a fund which has been established by and on behalf of the employer for the purposes of
Occupational Superannuation and which complies with the Australian Government’s Operational Standards for
Occupational Superannuation.
“Ordinary time earnings” shall mean the salary, wage or other remuneration regularly received by the employee in respect
of the time worked in ordinary hours and shall include shift work penalties, payments which are made for the purpose of
District or Location Allowances or any other rate paid for all purposes of the award to which the employee is entitled for
ordinary hours of work. Provided that “ordinary time earnings” shall not include any payment which is for vehicle
allowances, fares or travelling time allowances (including payments made for travelling related to distant work),
commission or bonus.
“Eligible Employee” means a full-time, part-time or casual employee for whom 9% of ordinary time weekly earnings is
greater than $3.00 in the case of part-time and casual employees, and greater than $4.00 in the case of full-time
employees, and provided also that the employee is employed for at least part of the time as a Term Playleader.
And Further, with the consent of the parties, the Commission records the following basis for variations—
1.
For Expense Related Allowances—
•
Clause 7. – Meal Breaks and Allowances has been varied for the CPI Take Away Food for the period March
2001 to September 2002 giving the percentage of 5.30%.
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.
Column B identifies the new actual rate having applied the increase. Column C the new rate identified in Column B
rounded where appropriate.
2.
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
3.
Clause 24 – Superannuation has been amended in accordance with Principle 2(i).
EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 7 – Meal Breaks and Allowances

A
$8.15

____________________

B
$8.58

C
$8.60
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2003 WAIRC 07501
CHILD CARE (SUBSIDISED CENTRES) AWARD
No. A 26 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN DAY CARE CENTRE & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1002 OF 2002
CITATION NO.
2003 WAIRC 07501
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Child Care (Subsidised Centres) Award be varied in accordance with the following schedule and that
such variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(2)

SCHEDULE
Clause 12A. – Fares & Travelling Allowances: Delete subclause (2)(c) of this clause and insert the following in lieu
thereof—
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
Rates of hire for use of employee’s own vehicle on employer’s business
Area Details

Schedule 1 - Motor Vehicle Allowances
Engine Displacement (in cubic centimetres)
Over 2600cc
Over 1600cc - &
1600cc
2600cc
Under

Metropolitan Area
South West Land Division
North of 23.5o South Latitude
Rest of the State

71.6
73.6
80.7
76.0

Rate per kilometre (Cents)
62.1
63.9
70.4
66.0

Schedule 2 - Motor Cycle Allowances
Distance travelled during a year on Official Business
All areas of the State
Motor vehicles with rotary engines are to be included in the 1600-2600cc category
2.
(1)
2.
(1)

55.1
56.8
62.7
58.6

Rate per Kilometre
(Cents)
24.7

Clause 22. – Meal Breaks & Allowances: Delete subclause (1) of this clause and insert the following in lieu
thereof—
Where an employee, without being notified on the previous day, is required to continue working after the usual ceasing
time for two hours or more she/he shall be provided with a meal free of charge or be paid $8.55 for such meal.

Clause 25. – Superannuation: Delete subclause (1)(b) of this clause and insert the following in lieu thereof—
(b)
The employer shall make monthly superannuation contributions to the Fund for and on behalf of eligible
employees, and such contributions shall be not less than 9% of the employee’s ordinary time earnings.
And Further, with the consent of the parties, the Commission records the following basis for variations—
1.
For Expense Related Allowances—
•
Clause 22. – Meal Breaks and Allowances has been varied for the CPI Take Away Food – Perth for the period
March 2001 to September 2002 giving the percentage of 5.30%.
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2.

Clause 25 – Superannuation has been amended in accordance with Principle 2(i).
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.
Column B identifies the new actual rate having applied the increase. Column C the new rate identified in Column B
rounded where appropriate.
EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 22. – Meal Breaks and Allowances

A
$8.15

B
$8.58

C
$8.55

____________________

2003 WAIRC 07618
CHILDREN’S SERVICES CONSENT AWARD, 1984
No. A 1 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WINTERFOLD CHILD CARE CENTRE INCORPORATED & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1001 OF 2002
CITATION NO.
2003 WAIRC 07618
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
No Appearance
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and there being no appearance on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Children’s Services Consent Award 1984 be varied in accordance with the following schedule and that
such variations shall have effect from the first pay period commencing on or after the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 24. – Superannuation: Delete subclause (2) of this clause and insert the following in lieu thereof—
The employer shall make monthly superannuation contributions to the Fund for and on behalf of eligible employees, and
such contributions shall be not less than 9% of the employee’s ordinary time earnings.
Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which requires that contribution be made to a superannuation fund
or scheme in respect of an employee, on and from 30 June 1998—
(a)
Any such fund or scheme shall no longer be a complying superannuation fund or scheme for the purposes of
this clause unless—
(i)
the fund or scheme is a complying fund or scheme within the meaning of the Superannuation
Guarantee (Administration) Act 1992 of the Commonwealth; and
(ii)
under the governing rules of the fund or scheme, contributions may be made by or in respect of the
employee permitted to nominate a fund or scheme;
1.
(2)

(b)
(c)
(d)
(e)
(f)

The employee shall be entitled to nominate the complying superannuation fund or scheme to which
contributions are to be made by or in respect of the employee;
The employer shall notify the employee of the entitlement to nominate a complying superannuation fund or
scheme as soon as practicable;
A nomination or notification of the type referred to in paragraphs (b) and (c) of this subclause shall, subject to
the requirements of regulations made pursuant to the Industrial Relations Legislation Amendment and Repeal
Act 1995, be given in writing to the employer or the employee to whom such is directed;
The employee and employer shall be bound by the nomination of the employee unless the employee and
employer agree to change the complying superannuation fund or scheme to which contributions are to be made;
The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme
requested by a employee;
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Provided that on and from 30 June 1998, and until an employee thereafter nominates a complying superannuation fund or
scheme—
(g)
if one or more complying superannuation funds or schemes to which contributions may be made be specified
herein, the employer is required to make contributions to that fund or scheme, or one of those funds or schemes
nominated by the employer;
or
(h)
if no complying superannuation fund or scheme to which contributions may be made be specified herein, the
employer is required to make contributions to a complying fund or scheme nominated by the employer.
Clause 25. – Fares & Travelling Time: Delete subclause (2)(c) of this clause and insert the following in lieu
thereof—
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
Rates of hire for use of employees’ own vehicle on employer’s business.
Schedule 1 - Motor Car Allowance
Engine Displacement (in cubic centimetres)
Over 2600cc
Over 1600cc -2600cc
1600cc & Under
Rate per kilometre (Cents)
Metropolitan Area
71.6
62.1
55.1
South West Land Division
73.6
63.9
56.8
North of 23.5° South Latitude
80.7
70.4
62.7
Rest of the State
76.1
66.0
58.6
Area Details

Schedule 2 - Motor Cycle Allowance
Distance travelled during a year on Official Business
All areas of the State

Rate per Kilometre
(Cents)
24.8

Motor vehicles with rotary engines are to be included in the 1600-2600cc category.
And further with the consent of the parties, the Commission records the following basis for variations—
1.
Clause 24 – Superannuation has been amended in accordance with Principle 2(i).
2.
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1

____________________

2003 WAIRC 07530
CHILDREN’S SERVICES (PRIVATE) AWARD
No. A 10 of 1990
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN TOWN COUNCIL AND OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1019 OF 2002
CITATION NO.
2003 WAIRC 07530
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________

654

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Childrens’ Services (Private) Award be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 10 – Meal Breaks and Allowances: Delete subclause (1) of this clause and insert the following in lieu
thereof—
(1)
Where an employee, without being notified on the previous day, is required to continue working after the usual
ceasing time for two hours or more the employee shall be provided with a meal free of charge or be paid
$7.90 for such meal.
2.
Clause 21 – Superannuation: Delete paragraph (a) of subclause (1) of this clause and insert the following in lieu
thereof—
(a)
The employer shall contribute 9% of ordinary time earnings per eligible employee into Westscheme which
complies with the guidelines established by the Occupational Superannuation Commission.
And Further, with the consent of the parties, the Commission records the following basis for variations;
1.
For Expense Related Allowances—
•
Clause 10 – Meal Breaks and Allowances has been varied for the CPI Take Away Food for the period March
2001 to September 2002 giving the percentage of 5.30%.
2.
Clause 21 – Superannuation has been amended in accordance with Principle 2(i).
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
1.

Clause
Clause 10. – Meal Breaks and Allowances

A
$7.50

B
$7.90

C

____________________

2003 WAIRC 07584
CLEANERS AND CARETAKERS AWARD 1969
No. 12 of 1969
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COCA-COLA BOTTLERS (PERTH) PTY LTD& OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1017 OF 2002
CITATION NO.
2003 WAIRC 07584
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Cleaners & Caretakers’ Award 1969 be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
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SCHEDULE
Clause 13. – Overtime: Delete subclause (4)(a) of this clause and insert the following in lieu thereof—
(a)
Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more
than two hours, shall be supplied with a meal by the employer or be paid $7.25 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such
meal by the employer or paid $4.95 for each meal so required.
Clause 20. – Special Rates & Conditions: Delete subclauses (8)(a), (8)(b), (10)(a), (10)(b), (11), (15) & (17)(c) of this
clause and insert the following in lieu thereof—
Washing: Where an employee is called upon to wash articles, the following payments shall be made—
(a)
Washing towels, 30 cents each.
(b)
Washing dusters, 22 cents each.
(a)
Where it is necessary to go wholly outside a building to clean windows an employee shall, if such cleaning be
15.5 metres or more from the nearest horizontal plane, be paid an allowance of $2.15 per day.
(b)
Where an employee is required to clean windows from a swinging scaffold or similar device he/she shall be
paid 37 cents per hour extra for every hour or part thereof so worked.
Where an employee is required to carry out the ordinary hours of duty per day in more than one shift and where the break
is not less than three hours, an allowance of $2.45 per day shall be paid. This allowance shall not apply to caretakers.
All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as
follows—
Per Week $
(a)
five closets or greater but less than ten closets per day
3.45
(b)
ten closets or greater but less than 30 closets per day
10.30
(c)
30 closets or greater but less than 50 closets per day
20.40
(d)
50 closets or greater per day
25.70
For the purpose of this clause one metre of urinal shall count as one closet and three urinal stalls
shall count as one closet
(c)

A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
Rates of hire for use of employee’s own vehicle on employer’s business—
Area Details

Schedule 1 - Motor Vehicle Allowance
Engine Displacement (in cubic centimetres)
Over 2600cc
Over 1600cc - &
1600cc Under
2600cc

Rate per kilometre (Cents)
Metropolitan Area
71.6
62.3
South West Land Division
73.6
63.9
North of 23.5o South Latitude
80.7
70.4
Rest of the State
76.0
66.0
Motor vehicles with rotary engines are to be included in the 1600-2600cc category.

55.1
56.8
62.7
58.6

Schedule 2 - Motor Cycle Allowance
Distance travelled during a year on Official Business
Rate per Kilometre (Cents)
All areas of the State
24.7
3.
(3)

Clause 22. – Wages: Delete subclause (3) of this clause and insert the following in lieu thereof—
Leading Hands: Any employee in charge of other employees shall be paid in addition to the appropriate wage prescribed,
the following:
(a)
if placed in charge of not less than three and not more than six other employees
11.20
(b)
if placed in charge of not less than six and not more than ten other employees
19.90
(c)
if placed in charge of not less than ten and not more than 15 other employees
24.90
(d)
if placed in charge of not less than 15 and not more than 20 other employees
30.20
(e)
if placed in charge of more than 20 other employees
38.90

And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Caretaker.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 20 – Specials Rates and Conditions
•
Clause 22 – Wages
is 4% derived from $18 divided by $445.20 as prescribed by Principle 5. Adjustment of Allowances and Service Increments of
the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
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For Expense Related Allowances—
•
Clause 13 – Overtime has been varied for the CPI Take Away Foods - Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
•
Clause 20 – Special Rates and Conditions
The application to amend the Travel Time and Expenses in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
Clause 28 – Superannuation has been amended in accordance with Principle 2(i).

CLEANERS AND CARETAKERS AWARD
Key Minimum Classification – Caretaker
Clause 20 - Special Rates and Conditions:
COLUMN A
103%
2001
Rounding Used
8(a)
$0.29
8(b)
$0.21
$10(a)
$2.05
10(b)
$0.36
$11
$2.34
$15(a)
$3.30
3.3
15(b)
$9.94
9.95
15(c)
$19.67
19.65
15(d)
$24.77
24.75

COLUMN B COLUMN C
104%
2002
Rounding Used
$0.30
$0.22
$2.13
$0.37

2.15

$2.43

2.45

3.432
10.348
20.436
25.74

$3.45
$10.30
$20.40
$25.70

COLUMN A
COLUMN B
Clause 22 - Wages
2001
Rounding Use
2002
3(a)
$10.76
10.75
11.18
3(b)
$19.11
19.1
19.864
3(c)
$23.95
23.95
24.908
3(d)
$29.05
29.05
30.212
3(e)
$37.44
37.45
38.948
The 2000 formula equals $15.00 divided by 417.20 equals 3.6%
The 2001 formula equals $13.00 divided by 432.20 equals 3%
The 2002 formula equals $18.00 divided by 445.20 equals 4%
COLUMN A
COLUMN B
110.27%
105.30%
Clause 13 - Overtime
2001
Rounding Used
2002
(4)(a)
6.891875
6.9
7.2657
4.686475
4.7
4.9491

COLUMN C
Rounding Use
$11.20
$19.90
$24.90
$30.20
$38.90

COLUMN C

Rounding used
7.25
4.95

Clause 20 (c)(17) - Special Rates and Conditions:
Schedule 1 - Motor Vehicle Allowance
(2)(c)
Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
COLUMN A
COLUMN B
105.76%
Over 2600cc
2000
2002
Metropolitan Area
67.7
71.6
South West Land Division
69.6
73.6
North of 23.5 South Latitude
76.3
80.7
Rest of State
71.9
76.0
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Schedule 1 - Motor Vehicle Allowance
Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
COLUMN A
COLUMN B
105.76%
Over 1600cc- &
2600cc
2000
2002
Metropolitan Area
58.7
62.3
South West Land Division
60.4
63.9
North of 23.5 South Latitude
66.6
70.4
Rest of State
62.4
66.0
Schedule 1 - Motor Vehicle Allowance
Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
COLUMN A
COLUMN B
1600cc Under
2000
2002
Metropolitan Area
52.1
55.1
South West Land Division
53.7
56.8
North of 23.5 South Latitude
59.3
62.7
Rest of State
55.4
58.6

Note: Metropolitan Area 58.9 Commission’s final order not 58.7 as per Union’s calculations
Schedule 2 - Motor Cycle Allowance
COLUMN A COLUMN B
Distance Travelled During a Year on
Official Business
Rate c km
2000
2002
Rate per kilometre
23.4
24.7

____________________

2003 WAIRC 07585
CLEANERS AND CARETAKERS (CAR AND CARAVAN PARKS) AWARD 1975
No. 5 of 1975
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
KINGS PARKING CO (W.A.) PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1016 OF 2002
CITATION NO.
2003 WAIRC 07585
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Cleaners & Caretakers (Car & Caravan Parks) Award 1975 be varied in accordance with the following
schedule and that such variations shall have effect from the first pay period commencing on or after the 28th day of
January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
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SCHEDULE
Clause 10. – Overtime: Delete subclause (4)(a) of this clause and insert the following in lieu thereof—
(a)
Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more
than two hours, shall be supplied with a meal by the employer or be paid $7.25 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such
meal by the employer or paid $4.95 for each meal so required.

2.

Clause 12. – Fares & Travelling Time: Delete subclause (2)(c) of this clause and insert the following in lieu
thereof—
(2)
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
Rates of hire for use of employee’s own vehicle on employer’s business
Schedule 1 - Motor Vehicle Allowances
Area Details
Engine Displacement (in cubic centimetres)
Over 2600cc
Over 1600cc 1600cc & Under
2600cc
Rate per kilometre (Cents)
Metropolitan Area
71.6
62.3
55.1
South West Land Division
73.6
63.9
56.8
North of 23.5o South Latitude
80.7
70.4
62.7
Rest of the State
76.0
66.0
58.6
Schedule 2 - Motor Cycle Allowances
Distance travelled during a year on Official Business
All areas of the State
Motor vehicles with rotary engines are to be included in the 1600-2600cc category
3.
(9)

(10)
(13)

(14)

Rate per Kilometre
(Cents)
24.7

Clause 13. – Special Rates & Provisions: Delete subclauses (9)(a), (10), (13) & (14) of this clause and insert the
following in lieu thereof—
Height Money—
(a)
Where it is necessary to go wholly outside a building to clean windows, an employee shall, if such cleaning be
15.5 metres or more from the nearest horizontal plane, be paid an allowance of $2.15 per day.
Where an employee is required to carry out the ordinary hours of duty per day in more than one shift and where the break
is not less than three hours an allowance of $2.45 per day shall be paid.
Cash Handling Allowance—
An employee who is required by his or her employer to collect money from the customers of that employer shall be paid
an allowance of $5.95 per week.
All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as
follows—
Per Week $
(a)
five closets or greater but less than ten closets per day
3.45
(b)
ten closets or greater but less than 30 closets per day
10.30
(c)
30 closets or greater but less than 50 closets per day
20.50
(d)
50 closets or greater per day
25.80
For the purpose of this clause, one metre of urinal shall count as one closet and three urinal stalls shall count as one
closet.

4.
(4)

Clause 24. – Wages: Delete subclause (4) of this clause and insert the following in lieu thereof—
Leading Hands: Any employee in charge of other employees shall be paid in addition to the appropriate wage prescribed,
the following—
Per Week
$
(a)
if placed in charge of not less than three and not more than six other employees
11.20
(b)
if placed in charge of more than six and not more than ten other employees
19.90
(c)
if placed in charge of more than 10 and not more than 15 other employees
24.90
(d)
if placed in charge of more than 15 and not more than 20 other employees
30.20
(e)
if placed in charge of more than 20 other employees
38.80

5.
(1)

Clause 29. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
(i)
Westscheme; or
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(ii)
an exempted Fund allowed by subclause (4) of this clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.

The agreed Key Minimum Classification in this Award is Caretaker.

2.

For Work Related Allowances – the percentage increase in—
•
Clause 13 – Special Rates and Provisions
•
Clause 24 - Wages
is 4% derived from $18 divided by $445.20 as prescribed by Principle 5. Adjustment of Allowances and Service Increments of
the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”

3.

For Expense Related Allowances—
•
Clause 10 – Overtime has been varied for the CPI for the period March 2001 to September giving the
percentage of 5.30%.
•
Clause 12 – Fares and Travelling Time
The application to amend the Fares and Travelling Time in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.

4.

Clause 29 – Superannuation has been amended in accordance with Principle 2(i).

CLEANERS AND CARETAKERS (CAR AND CARAVAN PARKS) AWARD
Key Minimum Classification - Caretaker
Clause 13 - Special Rates and Provisions
COLUMN A
COLUMN B
103%
104%
2001
Rounding Use
2002
9(a)
2.05
2.13
10
2.34
2.43
13
5.71
5.94
14
3.31
3.30
3.43
9.92
9.95
10.35
19.69
19.65
20.44
24.76
24.75
25.74

COLUMN C
Rounding Use
2.15
2.45
5.95
3.45
10.30
20.50
25.80

Clause 24 – Wages
4

10.76
19.11
23.95
29.05
37.34

10.75
19.10
23.95
29.05
37.35

11.18
19.86
24.91
30.21
38.84

11.20
19.90
24.90
30.20
38.80

The 2000 formula equals $15.00 divided by 417.20 equals 3.6%
The 2001 formula equals $13.00 divided by 432.20 equals 3%
The 2002 formula equals $18.00 divided by 445.20 equals 4%
COLUMN A
Clause 10 - Overtime

(4)(a)

COLUMN B

110.24%

COLUMN C

105.30%

2001

Rounding
Use

2002

Rounding Use

6.89
4.6852

6.9
4.7

7.2657
4.9491

7.25
4.95
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Clause 12 - Fares and Travelling Time
Schedule 1 - Motor Vehicle Allowance
(2)(c)
Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
COLUMN A
COLUMN B
105.76%
Over 2600cc
2000
2002
Metropolitan Area
67.7
71.6
South West Land Division
69.6
73.6
North of 23.5 South Latitude
76.3
80.7
Rest of State
71.9
76.0

(2)(c)

(2)(c)

Schedule 1 - Motor Vehicle Allowance
Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
COLUMN A
COLUMN B
105.76%
Over 1600cc- &
2600cc
2000
2002
Metropolitan Area
58.7
62.3
South West Land Division
60.4
63.9
North of 23.5 South Latitude
66.6
70.4
Rest of State
62.4
66.0
Schedule 1 - Motor Vehicle Allowance
Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
COLUMN A
COLUMN B
1600cc Under
2000
2002
Metropolitan Area
52.1
55.1
South West Land Division
53.7
56.8
North of 23.5 South Latitude
59.3
62.7
Rest of State
55.4
58.6
Schedule 2 - Motor Cycle Allowance
Distance Travelled During a Year on
Official Business
Rate c km
Rate per kilometre

COLUMN A

COLUMN B

2000
23.4

2002
24.7

____________________

2003 WAIRC 07553
CLEANERS & CARETAKERS (GOVERNMENT) AWARD 1975
No. 32 of 1975
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE HON PREMIER OF WESTERN AUSTRALIA, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1015 OF 2002
CITATION NO.
2003 WAIRC 07553
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Mr A Harper on behalf of the DOCEP
_________________________________________________________________________________________________________
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Order
HAVING heard Mr J Welch on behalf of the applicant and Mr A Harper on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Cleaners & Caretakers (Government) Award 1975 be varied in accordance with the following schedule
and that such variations shall have effect from the first pay period commencing on or after the 28th day of January
2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

3.

4.

5.

6.
(9)

7.

8.

SCHEDULE
Clause 8. – Overtime: Delete subclause (4) of this clause and insert the following in lieu thereof—
(4)
Any employee, who without being notified the previous day, is required to continue working for more than one
hour after the usual ceasing time shall be provided with a meal by the employer, or be paid $8.60 in lieu thereof.
Clause 11. – Special Rates and Provisions: Delete subclause (1)(a) of this clause and insert the following in lieu
thereof—
(1)
(a)
All employees called upon to clean closets, connected with septic tanks or sewerage shall receive an
allowance of 57 cents per closet per week.
Clause 11. – Special Rates and Provisions: Delete subclause (2) of this clause and insert the following in lieu
thereof—
(2)
Employees called upon outside the ordinary working hours to wash towels shall be paid $3.43 per dozen for
ordinary towels, and $2.57 per dozen for dusters, hand towels and tea towels.
Clause 11. - Special Rates and Provisions: Delete subclause (5) of this clause and insert the following in lieu
thereof—
(5)
Employees who are required to work their ordinary hours each day in two shifts and where the break between the
two shifts is not less than three hours, shall be paid an allowance $3.25 per day.
Clause 11. - Special Rates and Provisions: Delete subclause (6)(a), (b) & (c) of this clause and insert the following
in lieu thereof—
(6)
An employee who is required to open and close classrooms, halls and other school facilities for any activities
authorised by the Principal, shall be paid an allowance according to the following scale—
Per Day $
(a)
Evenings - Monday to Friday
Up to 40 rooms per week
5.49
41 rooms to 100 per week
8.36
over 100 rooms per week
11.00
(b)

Saturday and Sunday

10.42

(c)

An additional allowance of $3.25 shall be paid to a caretaker on each occasion he/she is required to open or
close a school facility after 11.00 pm, Monday to Friday, or for any opening or closing required on a Saturday
or Sunday after the initial opening and closing. Provided that on a Saturday or Sunday the additional
allowance shall not be paid if the duty is performed less than one hour after the initial or any subsequent
opening or closing.

Clause 11. - Special Rates and Provisions: Delete subclause (9)(b) of this clause and insert the following in lieu
thereof—
(b)
Any employee performing in wood chopping duties shall be paid an allowance of
$12.40 per tonne to a
maximum of—
(i)
100% of the weight of bushwood supplied or 50% of the weight of mill-ends supplied for
enclosed fire places such as Wonderheats.
(ii)
50% of the weight of bushwood supplied or 20% of the weight of mill-ends supplied for open
fireplaces.
Clause 11. – Special Rates and Provisions: Delete subclause (10)(a) of this clause and insert the following in lieu
thereof—
(a)
An Estate Attendant (Homeswest) who, in his/her privately owned vehicle commutes from estate to estate and is
required to carry sundry cleaning and/or gardening implements and/or supplies shall be
paid $6.15 per week
for all purposes of this award.
Clause 21. – First Aid: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2)
The employer shall, wherever practicable, appoint an employee holding current first aid qualifications from St.
John Ambulance or similar body to carry out first aid duty at all works or depots where employees are
employed. Such employees so appointed in addition to first aid duties, shall be responsible under the general
supervision of the foreperson for maintaining the contents of the first aid kit, conveying it to the place of work
and keeping it in a readily accessible place for immediate use.
Employees so appointed shall be paid the following rates in addition to their prescribed rate:
10 Employees or less $
In excess of 10 Employees $ per
per day
day
Qualified Attendant
1.12
$1.92

And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Cleaner.
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The percentage increase relating to the work related increases in
•
Clause 11 Special Rates and Provisions
•
Clause 21 – First Aid
is 3.6% derived from $18 divided by $497.90 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
For Expense Related Allowances—
Clause 8 – Overtime has been varied for the CPI for the period March 2001 to September 2002 giving the percentage of
5.30%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
CLEANERS AND CARETAKERS (GOVERNMENT) AWARD
Key Minimum Classification - Cleaner
Clause 11 - Special
Rates and Provisions COLUMN A
COLUMN B
COLUMN C
102.68%
103.60%
2001
2002
Rounding Use
1(a)
$ 0.55
$
0.57
2 (-)
$ 3.32
$
3.43
$ 2.48
$
2.57
5 (-)
$ 3.14
$
3.25
6(a)
$ 5.31
$
5.49
$ 8.09
$
8.36
$ 10.63
$
11.00
6(b)
$ 10.08
$
10.42
6(c)
$ 3.15
$
3.26
3.25
9(b)
$ 11.97
$
12.41
12.4
10(a)
$ 5.93
$ 6.15
6.15
Clause 21 - First Aid
2

$ 1.08
$ 1.12
$ 1.85
$ 1.92
The 2000 formula equals $15.00 divided by 469.90 equals 3.2%
The 2001 formula equals $13.00 divided by $484.90 equals 2.68%
The 2002 formula equals $18.00 divided by 497.90 equals 3.6%
Clause 8 - Overtime
COLUMN A

-4

2001
8.15

COLUMN B
105.30%
2002
8.58195

COLUMN C
Rounding Use
8.60

____________________

2003 WAIRC 07523
CLUB WORKERS’ AWARD 1976
No. 12 of 1976
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
KALAMUNDA CLUB (INC) & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO/S.
APPLA 1014 OF 2002
CITATION NO.
2003 WAIRC 07523
_________________________________________________________________________________________________________
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Result
Representation
Applicant
Respondents
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Award varied

Mr J Welch
Ms S Laferla on behalf of CCIWA
Mr D Crowe on behalf of AHA
Mr P Seaman on behalf of Clubs WA
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla and Mr D Crowe on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Club Workers’ Award 1976 be varied in accordance with the following schedule and that such variations
shall have effect from the first pay period commencing on or after the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 9. – Additional Rates for Ordinary Hours: Delete this clause and insert the following in lieu thereof—
9. - ADDITIONAL RATES FOR ORDINARY HOURS
(1)
An employee who is required to work any ordinary hours prior to 7.00 am or after 7.00 pm on any day Monday
to Friday, both inclusive, shall be paid at the rate of an extra $1.35 per hour for each such hour, or part thereof
worked. Provided that any employee who works the majority of his/her ordinary hours between midnight and
7.00 am shall be paid $1.41 per hour extra for each such hour, or part thereof worked.
(2)
All time worked during the ordinary hours of work on Saturdays and Sundays shall be paid for at the rate of
time and a half.
(3)
An employee who is required to work any of his/her ordinary hours on any day in more than one period of
employment, other than for meal breaks as prescribed in accordance with the provisions of Clause 13. - Meal
Breaks of this Award, shall be paid an allowance of $2.22 per day, for such broken work period worked.
(4)
The provisions of subclauses (1) and (2) hereof shall not apply to any work performed on a holiday and to
which the provisions of subclause (2) of Clause 17. - Holidays are applicable.
(5)
The provisions of this clause shall not apply to casual employees.
2.
Clause 14. – Meal Money: Delete this clause and insert the following in lieu thereof—
14. - MEAL MONEY
Any employee who is required to work overtime for two hours or more on any day, without being notified on the previous
day or earlier, that he or she will be so required to work such overtime, will either be supplied with a substantial meal by
the employer or be paid $9.05 meal money.
3.
Clause 26. – Uniforms and Laundering: Delete subclauses (2) and (3) of this clause and insert the following in lieu
thereof—
(2)
Subject to subclause (3) hereof, an employer requiring any of the articles of clothing to be worn as described in
subclause (1) of this clause, shall cause such clothing to be laundered at his/her own expense or otherwise shall
pay to the employee concerned $5.65 per fortnight worked as a laundry allowance. The allowance provided
herein shall be halved for employees who work less than thirty-eight ordinary hours each fortnight.
(3)
Where a cook wears the ordinary apparel usually worn by cooks such as black and white check trousers, white
shirt, white apron and cap, such garments shall be laundered at the employer’s expense or otherwise the
employee shall be paid $8.55 per fortnight worked as a laundry allowance. The allowance provided herein shall
be halved for employees who work less than thirty-eight ordinary hours each fortnight.
4.
Clause 27. – Protective Clothing: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
Employees who are required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any
injurious substances, shall be supplied with rubber gloves free of charge by the employer, or be paid, in lieu, an
allowance of $3.00 per fortnight worked. The allowance provided herein shall be halved for employees who
work less than thirty-eight ordinary hours each fortnight.
5.
Clause 28. – Employee Equipment: Delete this clause and insert the following in lieu thereof—
28. - EMPLOYEE EQUIPMENT
All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be-used
by the employee for the purpose of carrying out his/her duties, shall be supplied by the employer free of charge. Provided
that where an employee is required by the employer to use his/her own knives he shall be paid an allowance of $11.70 per
fortnight worked. The allowance provided herein shall be halved for employees who work less than thirty-eight ordinary
hours each fortnight.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Cook Grade 3.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 9. – Additional Rates for Ordinary Hours
•
Clause 28. – Employee Equipment
is 3.54% derived from $36 divided by $1014.40 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a result of
the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments should be

1.
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increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key classification in the
relevant award immediately prior to the application of the safety net increase to the award rate and multiply by 100.”
3.
For Expense Related Allowances—
•
Clause 14. – Meal Money has been varied for the CPI Take Away Food for the period March 2001 to
September 2002 giving the percentage of 5.30%.
•
Clause 26. – Uniform and Laundering has been varied for the CPI Clothing Services and Shoe Repair – Perth
for the period June 2001 to September 2002 giving the percentage 1.61%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
EXPENSE RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – COOK GRADE 3
Clause
Clause 9. Additional Rates for Ordinary Hours
(1)
(3)
Clause 28 – Employee Equipment

A

B

C

$1.30
$1.36
$2.14
$11.30

$1.35
$1.41
$2.22
$11.70

A
$8.60

B
$9.06

C
$9.05

A
$5.55
$8.40
$2.96

B
$5.64
$8.54
$3.01

C
$5.65
$8.55
$3.00

CPI Take Away Food – Perth
Clause
Clause 14. – Meal Money
CPI Clothing Services and Shoe Repair - Perth
Clause
Clause 26. – Uniforms and Laundry (2)
(3)
Clause 27. – Protective Clothing

(1)

____________________
2003 WAIRC 07550
COMMUNITY WELFARE DEPARTMENT HOSTELS AWARD 1983
No. A27 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HON MIN FOR COMMUNITY DEVELOPMENT, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1013 OF 2002
CITATION NO.
2003 WAIRC 07550
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Mr A Harper on behalf of the DOCEP
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr A Harper on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Community Welfare Department Hostels Award 1983 be varied in accordance with the following
schedule and that such variations shall have effect from the first pay period commencing on or after the 28th day of
January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 8. – Overtime; Delete subclause (5) from this clause and insert the following in lieu thereof—
(5)
Where an employee has not been notified the previous day or earlier that they are required to work overtime the
employer shall ensure that the employee working such overtime for an hour or more shall be provided with any
of the usual meals occurring during such overtime or be paid $8.60 for each meal.
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2.

Clause 18. – Special Rates and Provisions: Delete subclause (1)(a) of this clause and insert the following in lieu
thereof—
(a)
All employees called upon to clean closets, connected with septic tanks or sewerage shall receive an
allowance of 56 cents per closet per week.
3.
Clause 21. – Wages: Delete subclause (3)(b), (c) & (d) of this clause and insert the following in lieu thereof—
(3)
(b)
Senior employees appointed as such by the employer shall be paid $19.05 per week in addition to the rates
prescribed herein.
(c)
A leading hand placed in charge of not less than three other employees shall be paid $19.05 per week in
addition to the rates prescribed herein.
(d)
Employees who are required to work their ordinary hours each day in two shifts and where the break between
the two shifts is not less than three hours shall be paid $3.05 per day reimbursement for travelling expenses.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Cook (3rd year of employment).
2.
For Work Related Allowances – the percentage increase in—
•
Clause 28. – Special Rates
•
Clause 21. - Wages
is 3.6% derived from $18 divided by $494.10 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 8. - Overtime has been varied for the CPI Take Away Food – Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
COMMUNITY WELFARE DEPARTMENT HOSTELS AWARD
Key Minimum Classification - Cook (3rd year of employment)
COLUMN A COLUMN B
Clause 18 - Special Rates
102.70%
2001
2002
1(a)
$0.54
$0.56

COLUMN C
103.60%
Rounding Use

Clause 21 - Wages
2001
Rounding Use
3(b)
$18.38
18.40
(c)
$18.38
18.40
(d)
$2.93
2.95
The 2000 formula equals $15.00 divided by $466.10 equals 3.2%
The 2001 formula equals 13.00 divided by $481.10 equals 2.7%
The 2002 formula equals $18.00 divided by $94.10 equals 3.6%
Clause 8 - Overtime

110.27%

-5

2001
8.15998

2002
$19.05
$19.05
$3.03

Rounding Use

3.05

105.30%
Rounding Use
8.15

2002
8.58195

Rounding
Use
8.60

____________________
2003 WAIRC 07515
CONTRACT CLEANERS AWARD, 1986
No. A6 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
AIRLITE CLEANING PTY & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1012 OF 2002
CITATION NO.
2003 WAIRC 07515
_________________________________________________________________________________________________________
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Result
Award Varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Contract Cleaners’ Award 1986 be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(3)

2.
(8)

(10)

(11)

3.
(3)

SCHEDULE
Clause 7. – Overtime: Delete subclause (3)(a) of this clause and insert the following in lieu thereof—
(a)
Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more
than two hours, shall be supplied with a meal by the employer or be paid $8.60 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such
meal by the employer or paid $5.80 for each meal so required.
Clause 18. – Special Rates & Conditions: Delete subclauses (8), (10) & (11) of this clause and insert the following in
lieu thereof—
All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as
follows —
Rate Per Day $
(a)
Cleaners required to cleanup to seven closets per day
0.27
(b)
Cleaners required to clean eight or more toilets per day
1.36
(c)
Cleaners who for a minimum of two hours per day are engaged in cleaning closets, in
4.45
lieu of the allowance in subparagraph (a) or (b) of this subclause shall receive an
allowance of
For the purpose of this clause, one metre of urinal shall count as one closet and three urinal stalls shall count as one
closet.
Height Money—
(a)
A cleaner shall not be required to work from the top of a ladder more than three metres long which rests on the
ground or floor level.
(b)
Where it is necessary to go wholly outside a building to clean windows, an employee shall, if such cleaning be
15.5 metres or more from the nearest horizontal plane, be paid an allowance of $1.98 per day.
(c)
Where an employee is required to clean windows from a swinging scaffold or similar device, he shall be paid
35 cents per hour extra for every hour or part thereof so worked.
Broken Shift—
Where an employee is required to carry out the ordinary hours of duty at the same location each day in more than one
shift and where the break is not less than four hours an allowance of $2.25 per day shall be paid.
Clause 19. – Fares & Travelling Time: Delete subclause (3)(c) of this clause and insert the following in lieu
thereof—
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
Rates of hire for use of employee’s own vehicle on employer’s business

Area Details

Metropolitan Area
South West Land Division
North of 23.5o South Latitude
Rest of the State

Schedule 1 - Motor Vehicle Allowances
Engine Displacement (in cubic centimetres)
Over 2600cc
Over 1600cc - &
1600cc Under
2600cc
Rate per kilometre (Cents)
71.6
62.3
55.1
73.6
63.9
56.8
80.7
70.4
62.7
76.1
66.0
58.8

Schedule 2 - Motor Cycle Allowances
Distance travelled during a year on Official Business
All areas of the State
Motor vehicles with rotary engines are to be included in the 1600-2600cc category

Rate per Kilometre
(Cents)
24.7
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4.
(3)

Clause 20. – Wages: Delete subclause (3) of this clause and insert the following in lieu thereof—
Leading Hands—
Any full-time employee placed in charge of other employees shall be paid, in addition to the appropriate wage prescribed,
the following—
Rate Per Hour $
In charge of up to ten Cleaners
0.70
More than ten Cleaners
1.34
And Further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Cleaner.
2.
The Work Related Allowances – the percentage increase in—
•
Clause 18 - Special Rates and Conditions
•
Clause 20 – Wages
3.98% derived from $18 divided by $452.60 as prescribed by Principle 5. Adjustment of Allowances and Service Increments of the
State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the capplication of the safety net increase to the award
rate and multiply by 100.”
3.
For Expense Related Allowances—
•
Clause 7 – Overtime has been varied for the CPI Take Away Foods - Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
•
Clause 19 – Fares and Travelling Time
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
CONTRACT CLEANERS AWARD 1986
Key Minimum Classification - Cleaner
COLUMN A
COLUMN B
COLUMN C
102.90%
103.98%
Rounding Use
Clause 18 - Special Rates and Conditions
2001
2002
8(a)
$ 0.26
$0.27
8(b)
$ 1.31
$1.36
8(c)
$ 4.26
$4.43
4.45
10(b)
$ 1.91
$1.98
10(c)
$ 0.34
$0.35
$
$0.00
11(-)
$ 2.17
$2.26
2.25
$
Clause 20 Wages
$
$
3(-)
$ 0.67
$0.70
(final order
1.29
$1.34
$1.25)
The 2000 formula equals $15.00 divided by 424.60 equals 3.5%
The 2001 formula equals $13.00 divided by 439.60 equals 2.9%
The 2002 formula equals $18.00 divided by 452.60 equals 3.98%
Clause 7 - Overtime
105.30%
COLUMN A
COLUMN B COLUMN C

(3)(a)

Clause 19 - Fares and Travelling Time

2001

Rounding
Used

2002

Rounding Use

8.15776
5.512

8.15
5.5

8.58195
5.7915

8.60
5.80
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Schedule 1 - Motor Vehicle Allowance
Engine Displacement (in cubic centimetres)
105.76%
COL A
COL B
COL A
COL B
Over
Over New Rates
New Rates
2002 1600cc- &
2002
2600cc
2000
2000
2600cc
Metropolitan Area
67.7
71.6
58.7
62.3
South West Land Division
69.6
73.6
60.4
63.9
North of 23.5 South Latitude
76.3
80.7
66.6
70.4
Rest of State
71.9
76.0
62.4
66.0
Note: Metropolitan Area 58.9 Commission final order not 58.7 as per Union’s calculations
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(2)(c) Area and Details
Rates per kilometre (Cents)

Schedule 2 - Motor Cycle Allowance
COLUMN A
Distance Travelled During a Year on Official
Business
Rate c km
2000
Rate per kilometre

23.4

COL A
1600cc New Rates
Under
2000
52.1
53.7
59.3
55.4

COL B
2002
55.1
56.8
62.7
58.6

COLUMN B
2002
24.7

____________________

2003 WAIRC 07587
CONTRACT CLEANERS’ (MINISTRY OF EDUCATION) AWARD 1990
No. A5 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
MASTERCARE PROPERTY SERVICES PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1011 OF 2002
CITATION NO.
2003 WAIRC 07587
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Contract Cleaners’ (Ministry of Education) Award 1990 be varied in accordance with the following
schedule and that such variations shall have effect from the first pay period commencing on or after the 28th day of
January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(3)

2.
(2)

SCHEDULE
Clause 8. – Overtime: Delete subclause (3)(a) of this clause and insert the following in lieu thereof—
(a)
Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more
than two hours, shall be supplied with a meal by the employer or be paid $8.60 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such
meal by the employer or paid $5.80 for each meal so required.
Clause 10. – Fare & Travel Time: Delete subclause (2)(c) of this clause and insert the following in lieu thereof—
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
Rates of hire for use of employee’s own vehicle on employer’s business
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Schedule 1 - Motor Vehicle Allowances
Engine Displacement (in cubic centimetres)
Over 2600cc
Over 1600cc - &
1600cc Under
2600cc

Area Details

Metropolitan Area
South West Land Division
North of 23.5o South Latitude
Rest of the State

71.6
73.6
80.7
76.0

Rate per kilometre (Cents)
62.3
63.9
70.4
66.0

Schedule 2 - Motor Cycle Allowances
Distance travelled during a year on Official Business

Rate per Kilometre
(Cents)

All areas of the State
Motor vehicles with rotary engines are to be included in the 1600-2600cc.
2.
(1)

(2)
(5)
(6)

3.
(3)

55.1
56.8
62.7
58.6

24.7

Clause 11. – Special Rates & Provisions: Delete subclauses (1), (2), (5) & (6) of this clause and insert the
following in lieu thereof—
All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as
follows—
Rate per week $
(a)
Cleaners required to clean up to
5.25
10 closets per day
(b)
Cleaners required to clean
10.45
between 11 and 20 closets per
day
(c)
Cleaners required to clean 21 or
15.75
more closets per day
For the purposes of this clause one metre of urinal shall count as one closet and three urinal stalls shall count as one
closet.
Employees called upon outside the ordinary working hours to wash towels shall be paid $3.65 per dozen for ordinary
towels, and $2.65 per dozen for dusters, hand towels and tea towels.
Employees who are required to work their ordinary hours each day in two shifts and where the break between the two
shifts is not less than three hours, shall be paid an allowance of $3.30 per day.
An employee who is required to open and close classrooms, halls and other school facilities for any activities authorised
by the School Principal, shall be paid an allowance according to the following scale—
$ Per Day
(a)
Evenings - Monday to Friday
Up to 40 rooms per week
5.70
41 rooms to 100 per week
8.50
Over 100 rooms per week
11.25
(b)
Saturdays and Sundays
11.25
Clause 20. – Wages: Delete subclause (3) of this clause and insert the following in lieu thereof—
Leading Hands—
Any full-time employee placed in charge of other employees shall be paid, in addition to the appropriate wage prescribed,
the following—
Cleaner In Charge of a High School
Cleaner In Charge of a TAFE College:
35 hours or less
35 hours or more

$19.70 per week
$58.90 per week
$78.60 per week

And further, with the consent of the parties, the Commission records the following basis for variations—
1.

The agreed Key Minimum Classification in this Award is Cleaner.

2.

For Work Related Allowances - the percentage increase in—
•

Clause 11 – Special Rates and Provisions

•

Clause 20 - Wages

is 3.87% derived from $18 divided by $465.40 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
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For Expense Related Allowances:
•
Clause 8 – Overtime has been varied for the CPI for the period March 2001 to September 2002 giving the
percentage of 5.30%.
•
Clause 10 – Fares and Travel Time
The application to amend the Fares and Travel Time in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.

CONTRACT CLEANERS (MINISTRY OF EDUCATION)
Key Minimum Classification - Cleaner
Clause 11 - Special Rates and Provisions:

COLUMN A

COLUMN B
103.87%

COLUMN C

2002

Rounding Use

5.05
10.05
15.15

5.245435
10.438935
15.736305

5.25
10.40
15.70

3.50
2.55

3.63545
2.648685

3.65
2.65

3.20

3.32384

3.30

5.50
8.20
10.85
10.85

5.71285
8.51734
11.269895
11.269895

5.70
8.50
11.30
11.30

19.00
56.75
75.70

19.7353
58.946225
78.62959

19.70
58.90
78.60

102.87%
2001
1(a)
1(b)
1(c)

Rounding
Used

$ 5.04
$ 10.03
$ 15.17
$
$ 3.50
$ 2.57
$
$ 3.19
$
$ 5.50
$ 8.18
10.85
10.85

2 (-)

5 (-)
6(a)
6(b)

Clause 20 - Wages
3 (-)

$ 18.98
$ 56.73
$ 75.71

$

2000 formula equals $15.00 divided by $437.40 equal 3.4%
The 2001 formula equals $13.00 divided by 452.40 equals 2.87%
The 2002 formula equals $18.00 divided by 465.40 equals 3.87%
Clause 10 – Fare and Travel Time

(2)(c)
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Schedule 1 - Motor Vehicle Allowance
Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
COLUMN A
COLUMN B
105.76%
Over 2600cc
2000
2002
Metropolitan Area
67.7
71.6
South West Land Division
69.6
73.6
North of 23.5 South Latitude
76.3
80.7
Rest of State
71.9
76.0
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Schedule 1 - Motor Vehicle Allowance
Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
COLUMN A
COLUMN B
105.76%
Over 1600cc- &
2600cc
2000
2002
Metropolitan Area
58.7
62.1
South West Land Division
60.4
63.9
North of 23.5 South Latitude
66.6
70.4
Rest of State
62.4
66.0
Schedule 1 - Motor Vehicle Allowance

(2)(c)

Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
COLUMN A
COLUMN B
1600cc Under
2000
2002
Metropolitan Area
52.1
55.1
South West Land Division
53.7
56.8
North of 23.5 South Latitude
59.3
62.7
Rest of State
55.4
58.6
Schedule 2 - Motor Cycle Allowance
Distance Travelled During a
Year on Official Business
Rate c km
Rate per kilometre

COLUMN A
2000
23.4

COLUMN B
2002
24.7

____________________
2003 WAIRC 07549
COUNTRY HIGH SCHOOL HOSTELS AWARD 1979
No. R7A of 1979
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1010 OF 2002
CITATION NO.
2003 WAIRC 07549
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Mr A Harper on behalf of the DOCEP
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr A Harper on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Country High School Hostels Award 1979 be varied in accordance with the following schedule and that
such variations shall have effect from the first pay period commencing on or after the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(6)

SCHEDULE
Clause 9. – Overtime: Delete subclause (6) of this clause and insert the following in lieu thereof—
Where an employee has not been notified the previous day or earlier that they are required to work overtime the employer
shall ensure that employees working such overtime for an hour or more shall be provided with any of the usual meals
occurring during such overtime or be paid $8.60 each meal.
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2.
(1)

Clause 20. – Meal Money: Delete subclause (1) of this clause and insert the following in lieu thereof—
An employee required to work overtime for more than two hours, without being notified on the previous day or earlier
that they will be so required to work, shall be supplied with a meal by the employer or paid $8.60 for a meal.
3.
Clause 21. – Special Rates & Provisions: Delete subclause (1)(a) of this clause and insert the following in lieu
thereof—
(1)
(a)
All employees called upon to clean closets, connected with septic tanks or sewerage shall receive an allowance
of 56 cents per closet per week.
4.
Clause 22. – Supported Wage System: Delete subclause (3)(b) of this clause and insert the following in lieu
thereof—
(3)
Supported Wage Rates
(b)
Provided that the minimum amount payable shall not be less than $54.90 per week.
5.
Clause 22. – Supported Wage System: Delete subclause (9)(c) of this clause and insert the following in lieu
thereof—
(9)
Trial Period
(c)
The minimum amount payable to the employee during the trial period shall be no less than $54.90 per week.
6.
Clause 24. –Wages: Delete subclauses (2)(a) & (b) of this clause and insert the following in lieu thereof—
(2)
General Conditions—
(a)
Senior employees appointed as such by the employer shall be paid $18.45 per week in addition to the rates
prescribed herein.
(b)
A leading hand placed in charge of not less than three other employees shall be paid $18.45 per week extra.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Cleaner.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 21. – Special Rates and Provisions
•
Clause 22. – Support Wage System
•
Clause 24. - Wages
is 3.64% derived from $18 divided by $494.10 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 9. – Overtime and Clause 20. – Meal Money has been varied for the CPI Take Away Food – Perth for
the period March 2001 to September 2002 giving the percentage of 5.30%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – CLEANER
Clause
Clause 21. – Special Rates and Provisions
Clause 22. – Support Wage System
(3)(b)
(9)(c)
Clause 24. – Wages

(2)(a)
(2)(b)

A
$0.54

B
$0.56

C

$53.00
$53.00
17.80
$17.80

$54.93
$54.93
$18.45
$18.45

$54.90
$54.90
$18.45
$18.45

A
$8.15
$8.15

B
$8.58
$8.58

C
$8.60
$8.60

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 9. – Overtime
Clause 20. – Meal Money

____________________
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2003 WAIRC 07552
CULTURAL CENTRE AWARD 1987
No. A28 of 1988
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
LIBRARY BOARD OF W.A & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1029 OF 2002
CITATION NO.
2003 WAIRC 07552
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Mr A Harper on behalf of the DOCEP
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr A Harper on behalf of the respondents, the Commission, pursuant to
the powers conference on it under the Industrial Relations Act 1979, hereby orders—
THAT the Cultural Centre Award 1987 be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 8. – Overtime: Delete subclause (9)(a) of this clause and insert the following in lieu thereof—
(a)
An employee required to work continuous overtime for more than one hour shall be supplied with a meal by the
employer or be paid $5.00 for a meal and if, owing to the amount of overtime worked, a second or subsequent
meal is required the employee shall be supplied with each meal by the employer or be paid $8.60 for each meal
so required.
2.
Clause 15. – Special Rates & Provisions: Delete subclause (3)(a) of this clause and insert the following in lieu
thereof—
(3)
(a)
All employees called upon to clean closets connected to septic tanks or sewers shall be paid an allowance of
55 cents per closet per week.
3.
Clause 15. – Special Rates & Provisions: Delete subclauses (5) and (6) of this clause and insert the following in lieu
thereof—
(5)
An allowance of $2.08 per day or part thereof shall be paid to an employee required to use an airlift in the course of their
duties.
(6)
An allowance of $8.06 per day shall be paid in addition to the ordinary rate to an attendant required to operate audio
visual equipment.
4.
Clause 15. – Special Rates & Provisions: Delete subclause (7)(a) of this clause and insert the following in lieu
thereof—
(7)
(a)
Except as provided for in paragraph (b) of this subclause an allowance of $4.40 per day shall be paid to an
employee required to carry keys and be responsible for securing the premises at the close of business.
5.
Clause 15. – Special Rates & Provisions: Delete subclause (8)(c) of this clause and insert the following in lieu
thereof—
(8)
(c)
An employee who commences or completes a shift at or between the hours of 11.00pm and 5.00am, shall in
addition to the ordinary rate of pay for that shift be paid an allowance of $9.82 per shift.
6.
Clause 16. – Wages: Delete subclause (2)(a), (b) and (c) of this clause and insert the following in lieu thereof—
(2)
Leading Hands: In addition to the appropriate total wage prescribed in this clause, a leading hand shall be paid—
$
(a)
if placed in charge of not less than one and more than five other employees
19.45
(b)
if placed in charge of more than six and not more than ten other employees
29.90
(c)
if placed in charge of more than 11 other employees
38.45
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Attendant (3rd Year of employment and thereafter).
2.
For Work Related Allowances – the percentage increase in—
•
Clause 15 – Special Rates and Provisions
•
Clause 16 – Wages
is 3.61% derived from $18 divided by $499.10 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
1.
(9)

674

3.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
For Expense Related Allowances—
•
Clause 8 – Overtime has been varied for the CPI for the period March 2001 to September 2002 giving the
percentage of 5.31%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.

CULTURAL CENTRE AWARD 1987
Key Minimum Classification - Attendant (3rd Year of employment and thereafter)
Clause 15 - Special Rates and Provisions
COLUMN A
COLUMN B
102.67%
103.60%
WAIRC Order
2001
2002
3(a)
$ 0.53
$ 0.55
-5
$ 2.02
2.01
$ 2.08
6
$ 7.78
$ 8.06
7(a)
$ 4.25
$ 4.41
8(c)
$ 9.48
$ 9.82
Clause 16 - Wages
(2)(a)
$ 18.74
18.75
19.425
(b)
$ 28.85
28.85
29.8886
(c)
$ 37.06
37.10
38.4356
The 2000 formula equals $15.00 divided by 454.30 equals 3.3%

COLUMN C
Rounding Use

$4.40

19.45
29.90
38.45

The 2001 formula equals $13.00 divided by $486.10 equals 2.67%
The 2002 formula equals $18.00 divided by 499.10 equals 3.6%
Clause 8 - Overtime
(9)(a)

COLUMN A
110.27%
2001
4.74161
8.15998

Rounding Use
4.75
8.15

COLUMN B
COLUMN C
105.30%
2002
Rounding Use
5.00175
5
8.58195
8.60

____________________

2003 WAIRC 07534
DAIRY FACTORY WORKERS’ AWARD 1982
No. A15 of 1982
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BROWNES DAIRY PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1028 OF 2002
CITATION NO.
2003 WAIRC 07534
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
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Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Dairy Factory Workers’ Award 1982 be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

3.

4.

5.

SCHEDULE
Clause 6. – Special Rates: Delete this clause and insert the following in lieu thereof—
6. - SPECIAL RATES.
(1)
An employee required to enter and clean any enclosed vat or tank shall be paid 45 cents per clean.
(2)
An employee required to clean out a “powder box” or “spray drier” shall be paid $1.19 per clean.
(3)
An employee shall receive 56 cents for every hour of which he/she spends 20 minutes or more in a cold
chamber in which the temperature is less than 0oC.
(4)
An employee shall receive 18 cents for every hour he/she spends in a cold chamber in which the temperature is
between 4oC and 0oC inclusive.
Clause 8 - Leading Hands: Delete this clause and insert the following in lieu thereof—
8. - LEADING HANDS.
In addition to the rates prescribed in Clause 29. - Wages, of this award a leading hand shall be paid—
Per Week
$
(1)
if placed in charge of not less than three
21.00
and not more than ten other employees
(2)
if placed in charge of more than ten and
32.30
not more than 20 other employees
(3)
if placed in charge of more than
41.30
20 other employees
Clause 11. – Meal Money: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(1)
(a)
Subject to the provisions of this clause an employee who is required to continue working after his usual
ceasing time for more than two hours shall be supplied with a meal by his employer or be paid $7.80 for
a meal.
Clause 11. – Meal Money: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2)
Where the amount of overtime worked is at least four hours from the time the employee became entitled to a
meal, the employer shall supply an additional meal or pay to the employee $6.75 for each such additional meal.
Clause 28. – Vehicle Allowance: Delete subclause (2)(c) of this clause and insert the following in lieu thereof—
(2)
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of
June next following.
Rates of hire for use of employee’s own vehicle on employer’s business
Schedule 1 - Motor Vehicle Allowances
Area Details
Engine Displacement (in cubic centimetres)
Over
Over
1600cc
2600cc
1600cc Under
& 2600cc
Rate per kilometre (Cents)
Metropolitan Area
71.6
62.1
55.1
South West Land Division
73.6
63.9
56.8
North of 23.5o South Latitude
80.7
70.4
62.7
Rest of the State
76.0
66.0
58.6
Schedule 2 - Motor Cycle Allowances
Distance travelled during a year on Official Business

Rate per Kilometre
(Cents)

All areas of the State
Motor vehicles with rotary engines are to be included in the 1600-2600cc category.
6.
(1)

24.7

Clause 34. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
(i)
Westscheme; or
(ii)
an exempted Fund allowed by subclause (4) of this clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Dairy Production Worker Grade vii.
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The Work Related Allowances – the percentage increase in—
•
Clause 6 – Special Rates
•
Clause 8 – Leading Hands
is 3.5% derived from $18 divided by $507.20 00 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
For Expense Related Allowances—
•
Clause 11 – Meal Money has been varied for the CPI for the period March 2001 to September 2002 giving the
percentage of 5.30%.
•
Clause 19 – Vehicle Allowance
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
Clause 34 – Superannuation has been amended in accordance with Principle 2(i).

3.

4.

DAIRY FACTORY WORKERS AWARD 1982
Key Minimum Classification - Dairy Production Worker Grade vii
COLUMN A
Clause 6 -Special Rates
103%
2001
Rounding Use
1
$ 0.44
2
$ 1.15
3
$ 0.54
4
$ 0.16
$ 0.17
Clause 8 - Leading Hands
Rounding Use
1
$ 20.24
$ 20.25
2
$ 31.21
$ 31.20
3
$ 39.91
$ 39.90
The 2000 formula equals $15.00 divided by 477.20 equals 3.14%

COLUMN B
103.50%
2002
$ 0.45
$ 1.19
$ 0.56
$ 0.18
2002
$ 20.96
$ 32.29
$ 41.30

COLUMN C

Rounding Use
21.00
32.30
41.30

The 2001 formula equals $15.00 divided by 492.20 equals 3%
The 2002 formula equals $18.00 divided by 507.2 equals 3.5%
Clause 11 - Meal Money
COLUMN A
2001

COLUMN B
105.30%
Rounding Used
2002

COLUMN C
Rounding Use

(1)(a)
-2

7.38809
6.39566

7.4
6.4

7.7922
6.7392

Clause 28 - Vehicle Allowance
(2)(c)

Schedule 1 - Motor Vehicle Allowance
Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
COLUMN A
COLUMN B
105.76%
Over 2600cc
2000
2002
Metropolitan Area
67.7
71.6
South West Land Division
69.6
73.6
North of 23.5 South Latitude
76.3
80.7
Rest of State
71.9
76.0

7.80
6.75
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Schedule 1 - Motor Vehicle Allowance
Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
COLUMN A
COLUMN B
105.76%
Over 1600cc- &
2600cc
2000
2002
Metropolitan Area
58.7
62.1
South West Land Division
60.4
63.9
North of 23.5 South Latitude
66.6
70.4
Rest of State
62.4
66.0
Schedule 1 - Motor Vehicle Allowance
Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
COLUMN A
COLUMN B
1600cc Under
2000
2002
Metropolitan Area
52.1
55.1
South West Land Division
53.7
56.8
North of 23.5 South Latitude
59.3
62.7
Rest of State
55.4
58.6

Note: Metropolitan Area 58.9 Commission’s final order not 58.7 as per Union’s calculations
Schedule 2 - Motor Cycle Allowance
COLUMN A COLUMN B
Distance Travelled During a Year on
Official Business
Rate c km
2000
2002
Rate per kilometre
21.9
23.4
24.7
____________________
2003 WAIRC 07531
DRUM RECLAIMING AWARD
No. 21 of 1961
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
DRUM SERVICES PTY LIMITED, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1027 OF 2002
CITATION NO.
2003 WAIRC 07531
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Drum Reclaiming Award be varied in accordance with the following schedule and that such variations
shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 12. – Meal Money: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than
two hours, shall be supplied with a meal by the employer or be paid $6.85 for a meal and, if owing to the amount of
overtime worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer
or paid $4.65 for each meal so required.
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Clause 20. – Shift Work: Delete subclause (5) of this clause and insert the following in lieu thereof—
(5)
The loading on the ordinary rates of pay for shift work shall be $7.25 for afternoon shift and for night shift.
Clause 23. – Leading Hands: Delete this clause and insert the following in lieu thereof—
23. - LEADING HANDS
In addition to the appropriate rates prescribed in Clause 25. - Rates of Pay of this award, a leading hand shall be paid—
Per Week $
(1)
If placed in charge of not less than three and not more
22.20
than ten other employees
(2)
If placed in charge of more than ten and not more than
33.90
20 other employees
(3)
If placed in charge of more than 20 other employees
43.80

4.
(1)

Clause 32. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
(i)
Westscheme; or
(ii)
an exempted Fund allowed by subclause (4) of this clause.
And further, with the consent of the parties, the Commission records the following basis of variations—
1.
The agreed Key Minimum Classification in this Award is Painting and Incidental Duties.
2.
The Work Related Allowances – the percentage increase in—
•
Clause 20 - Shift Work
•
Clause 23 – Leading Hands
is 4.12% derived from $18 divided by $436.30 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
3.
For Expense Related Allowances—
•
Clause 12 – Meal Money has been varied for the CPI Take Away Foods - Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
4.
Clause 32 – Superannuation has been amended in accordance with Principle 2(i).
DRUM RECLAIMING AWARD
COLUMN A
103.07%

COLUMN B
104.12%

COLUMN C

Key Minimum Classification –
Painting and Incidental Duties

Clause 20 – Shift Work
(5)

2001

Rounding
Use

2002

Rounding Use

$6.96

6.95

7.23634

7.25

21.30
32.60
42.10

22.17756
33.94312
43.83452

22.20
33.90
43.80

Clause 23. - Leading Hands
$21.28
$32.62
$42.10
The 2000 formula equals $15 divided by $408.30 equals 3.6%.
The 2001 formula equals $13 divided by $423.30 equals 3.07%
The 2002 formula equals $18 divided by 436.30 equals 4.12%
Clause 12. - Meal Money

110.24%
2001
$6.50
$4.41

105.30%
Rounding
Use
6.5
4.4

____________________

6.8744
4.65344

Rounding Use
6.85
4.65
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2003 WAIRC 07529
DRY CLEANING AND LAUNDRY AWARD 1979
No. R35 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ERIC DRY CLEANERS & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1026 OF 2002
CITATION NO.
2003 WAIRC 07529
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Dry Cleaning & Laundry Award 1979 be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 11. – Meal Money: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1) An employee required to work overtime for more than one hour after the usual ceasing time or beyond 6.30pm
(whichever is the later) on any day, Monday to Friday inclusive, shall either be supplied with an adequate
recognised evening meal by the employer from an established canteen on the premises or paid $4.35 in lieu
thereof.

2.

Clause 18. – Special Rates: Delete this clause and insert the following in lieu thereof—
18. - SPECIAL RATES
Where an employee is required to sort foul linen an extra allowance of 27 cents per hour shall be paid whilst the
employee is so employed on that type of work.

3.
(2)

Clause 30. – Wages: Delete subclause (2)(a)(iv) of this clause and insert the following in lieu thereof—
Junior Employees—
(a)
Dry Cleaning and Dyeing Industry
(iv)
Junior employed in a Receiving Depot: Notwithstanding anything hereinbefore contained any junior
working alone and responsible for cash transactions and/or in charge of depot shall be paid not less
than the rate prescribed for a junior ‘19 years and under 20 years’ plus an amount of $5.55 per week.

4.

Clause 40. – Superannuation: Delete subclause (2)(a) of this clause and insert the following in lieu thereof—
(2)
Employer Contributions—
(a) Subject to this clause, an employer shall contribute 9% of ordinary time earnings per eligible employee
into Westscheme or an exempted fund as allowed by subclause (5) of this clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Trade Person Dry Cleaner.
2.
The Work Related Allowances – the percentage increase in—
•
Clause 18 – Special Rates
•
Clause 30 – Wages
is 3.5% derived from $18 divided by $507.20 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
3.
For Expense Related Allowances—
•
Clause 11 – Meal Money has been varied for the CPI Take Away Foods - Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
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4.
Clause 34 – Superannuation has been amended in accordance with Principle 2(i).
DRY CLEANING & LAUNDRY AWARD, 1979
Key Minimum Classification - Trade Person Dry Cleaner
COLUMN A
COLUMN B
COLUMN C
103%
103.50%
Clause 18 - Special Rates
2001
Rounding Use
2002
Rounding Use
$0.25
0.26
0.2691
0.27
Clause 30 - Wages
$ 5.36
5.35
5.53725
5.55
The 2000 formula equals $15.00 divided by $477.20 equals 3.1%
The 2001 formula equals $15.00 divided by $492.20 equals 3%
The 2002 formula equals $18.00 divided by 507.20 equals 3.5%
Clause 11 - Meal Money
-1

2001
4.12

105.30%
2002
4.342675

Rounding Used
4.35

____________________
2003 WAIRC 07793
ELECTRICAL CONTRACTING INDUSTRY AWARD
No. R 22 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, APPLICANT
v.
THE ELECTRICAL CONTRACTORS’ ASSOCIATION OF WESTERN AUSTRALIA (UNION OF
EMPLOYERS) AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 25 FEBRUARY 2003
FILE NO.
APPLICATION 284 OF 2001
CITATION NO.
2003 WAIRC 07793
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr C. Young appeared for the Applicant
Respondent
Mr C. Martin and Mr S. Foy appeared for the Respondents
_________________________________________________________________________________________________________
1

Reasons for Decision
In February 2001 the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing, and Allied Workers
Union of Australia, Engineering & Electrical Division, WA Branch (the CEPU) applied to vary the Electrical Contracting
Industry Award R22 of 1978 (the Award). The application sought to increase the rates of adult apprentices employed under the
Award to an amount equivalent to the rates in the Metal Trades (General) Award by aligning the rate of adult apprentices to
those of third year apprentices.

2

The records of the Commission show a considerable amount of correspondence between the CEPU and the office of the Chief
Commissioner. Eventually the application was subject to conferences which were unsuccessful in resolving the matter. On 2nd
May 2001 pursuant to Regulation 87 of the Industrial Relations Commission Regulations 1985 the Chamber of Commerce and
Industry of WA (CCI) gave notice of its intention to seek leave to intervene in the matter as a Section.50 party to put
submissions on the operation of the State Wage Case Principles in relation to the application. Answers to the application were
also filed by individual members of the CCI.

3

On 8th May 2001 there were proceedings which were adjourned to allow further consultation between the parties with the aim
of reaching a consent amendment. However that exercise was unsuccessful.

4

On 30th May 2001 the Commission wrote to the parties drawing their attention to Principle 10 of the State Wage Principles of
the 9th June 2000 (2000) (80 WAIG 3381). It also drew the attention of the parties to the requirement that an application for
variation of wages above or below the safety net is to be referred by the Chief Commissioner for determination by a
Commission in Court Session or at his discretion, to the Commission constituted by a single Commissioner.

5

In due course the matter was dealt with by the Chief Commissioner who on 31st July 2002 required the parties to advise him
whether continuing discussions had resulted in any further progress. There was an answer in the negative (see on File 284 of
2001 letter of 6th August 2002) and on 16th August 2002 the Chief Commissioner allocated the matter to the Commission as
constituted for determination.

6

Following various correspondence by email with the parties to check on whether they had been successful in resolving the
matter, on 11th September 2002 a Notice of Hearing was issued for hearing on 15th October 2002.

7

There was further correspondence from the Commission to the parties in November 2002 whereby they were informed that the
Commission intended to deal with the matter on its merits under provisions of the Industrial Relations Act, 1979 (the Act) as
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they were on 15th February 2001. This last having considered the written submissions of Mr Young in response to submissions
which had been filed on behalf of The Electrical Contractors’ Association of Western Australia (Union of Employers) (the
ECA) by Mr Martin on 20th November 2002.
During the hearing on 17th December 2002 Mr Young, who then appeared for the CEPU, addressed the application. It is not
necessary to recite in detail what he submitted, it is sufficient to say that he argued that the issue is not relevant to the State
Wage Principles but it raises issues of apprentices and potential apprentices working side by side receiving different rates of
pay particularly for adult apprentices. This will occur because the Metal Trades (General) Award had been amended following
a Decision of the Commission in Court Session in the Automotive, Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers Western Australian Branch v Anodisers WA and Others No. 85 of 1997 (1998) (78 WAIG 4861).
It was the fundamental contention of the CEPU the application, even though it resulted in substantial wage increases, would
encourage apprenticeships. It would create an incentive to adults who had been in the workforce to seek an apprenticeship
particularly in the electrical trade. This was important because there had been a decline over the last few years in total
apprenticeship numbers and in particular the electrical trades. The decline in apprenticeship numbers is a fact that the
Commission should take into account. There would not be a significant cost imposed on employers because there is a skill
shortage at National Level. In addition there are no economic grounds that would be contrary to grant of the application. On
the contrary equity grounds require that apprentices working side by side should be on reasonably similar rates of pay.
Mr Martin who appeared for the ECA submitted that it had tried to resolve the matter with the CEPU but was confronted with
an all or nothing approach. Mr Martin submitted that Principle 9 of the State Wage Principles provides that adult apprentices
should be differentiated from other adult apprentices and in order to overcome that the CEPU must provide a compelling case
in equity.
In the electrical industry there is a long history of adult apprentices providing a significant number of the total numbers of
apprentices.
By Exhibit Y1 Mr Martin sought to demonstrate there were 253 adults over the age of 21 doing electrical apprenticeships.
They had been engaged on the basis of rates of pay that the employers had expected to pay for four years. This application
would completely change the cost position in mid course. It would create problems for both individual employers but in
particular the Electrical Group Training Scheme which is managed by the ECA. The increased cost burden would have an
immediate impact on decisions by employers to engage adult apprentices and would diminish the overall availability of
apprenticeships within the industry.
The ECA called evidence from its Executive Director, Mr Rodney James Hale, who told the Commission about the
establishment of the training scheme and the difficulties it had faced in the year 2002 when its costs had increased. He told the
Commission that group training schemes train between 40% – 50% of total number of apprentices across the State. He said that
there would be an effect on current apprenticeship relationships because of a substantial cost impact and the second and
important effect would be a general increase in the cost of adult apprentices which would lead to diminution in employment of
apprentices in the future.
Mr Hale’s evidence was supported by the Manager of the Electrical Training Group, Mr Paul Steven Swan, who told the
Commission there were 330 apprentices in the scheme and 94 of them were over the age of 21. The cost impact over three
years would be in the vicinity of $850,000.00. Mr Swan gave the Commission an indication of how a drop off of numbers
would occur given those circumstances (Exhibit N1).
On behalf of employers represented by the CCI and the CCI as a s.50 party Mr Foy told the Commission that the claim should
be dismissed because it is without merit, without precedent and imposes an unfair cost on employers. It is not in public interest
to place additional barriers upon training for a particular class of employee. This application would do so by restricting the
opportunities for adults or individuals who are close to the age of 21 from being accepted into an apprenticeship. The effect of
the application if granted would be an additional barrier upon older people to get apprenticeships. Mr Foy averred there was a
general incapacity of employers to meet the increased costs that would occur. He said the evidence of Mr Swan was that the
predicted impact of the cost of the application was in the vicinity of $850,000.00 was proof of his contentions.
Mr Foy went on to make an exposition about the effect of the cost increases saying they would be prohibitive. He argued there
is no precedent in any award of the Commission for the amount of money which is being claimed by the CEPU in this case.
Mr Foy invited the Commission to examine the Reasons for Decision of the Commission in Court Session in the Anodisers
Case (ibid) where there were other factors that led to the variation of the Metal Trades (General) Award in respect to the rates
of pay for adult employees. In any event the amount granted by the Commission in Court Session was a far cry from the
increase demanded here which is in the vicinity of $142.00 per week; a cost impact continues to grow in later years.
Mr Foy also made an international comparison which need not be summarised.
In his final submissions Mr Young suggested that the ECA when it knew about the application, should have taken proactive
steps to mitigate the outcome. In any event the cost increase is something that could be managed. The pleadings that of
economic incapacity are ultimately management issues. Finally the increases would encourage more adult people to take up
apprenticeships. The intended consequence of the application was to actually encourage people to the trade.
I have carefully considered the submissions and evidence that have been submitted. Clearly the magnitude of the claim
properly gave rise to concern by the ECA about the implications of its grant in full. I accept the evidence which has been led
from Mr Hale and Mr Swan about the potential affect of the grant of the application upon the ability of the ECA’s Electrical
Training Group to continue to support adult training of apprentices.
The increase sought is so high that it could not help but have the outcome predicted by the ECA.
This matter is properly before the Commission by allocation by the Chief Commissioner pursuant to Principle 10 of the Wage
Fixing Principles.
When the Commission in Court Session decided the Anodisers Case (ibid) in November 1998 it dealt with many of the same
issues and, in any view, it is not an exercise of comparative wage justice to apply with same principles and thought processes
that the Commission in Court Session did in that case when it determined the rates which ought to be paid to adult apprentices
under the Metal Trades (General) Award.
It is relevant to note that the vast majority of adult apprentices which are employed in Western Australia were affected by the
outcome of proceedings before the Commission in Court Session in the Anodisers Case.
The Commission in Court Session carefully analysed the affect upon the rates of adult apprentices. It eventually concluded as
follows—
“Overall, we are satisfied that the proposal now advanced by the Applicant, with the support of many of the employers
covered by the Award, is a sensible one. We consider that it has regard for the interests of the community as well as
those directly and indirectly concerned with the effect of the change associated with the proposal. Accordingly, we
propose to grant the application in its amended form. There may be instances where in a particular case under this
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Award there is good reason to exclude the employees and an individual enterprise from the new rates of pay. Claims of
that nature are best dealt with on an enterprise by enterprise basis, not by a broad brush approach, as was attempted
on this occasion. In this regard, it is important to expressly note that the provisions of the Award which give liberty to
apply in relation to the application of the minimum adult award wage to any special category of employees, which
includes apprentices, would enable an individual employer to apply to be exempt from the new provisions. Thus, if it be
that there are circumstances which justify adult apprentices employed by a particular employer being given special
consideration in this regard, the Award enables the employer or, indeed, a relevant union to make application to
accommodate those circumstances.
We are satisfied that the terms of the State Wage Fixing Principles are such that the potential for flow-on to the other
awards is limited. For the benefit of those who think otherwise, we stress that the Principles require the Commission to
have regard to changes in this matter on an award by award basis. If the facts support an argument that the industry
covered by a particular award would suffer adversely by a change of the magnitude proposed on this occasion, the
application would necessarily fail.”
26 The substantive issues addressed in the Anodisers Case are the same as those in this application. These issues were carefully
identified and argued in the Reasons of the Commission in Court Session and while not binding upon me it is appropriate and
prudent that I adopt the same approach.
27 In the result the application will be granted in part. In lieu of the claim the Commission will order that a clause similar to that
inserted in the Metal Trades (General) Award will be granted in the Award.
28 I am also cognisant that the Commission Court Session had in mind the potential for flow on and the effect upon individual
employers. In its Order it made provision for employers to make specific applications for relief from the new increases.
29 I intend to do the same here in response to the argument on the ECA about the effect of the increase. Again in response to the
submissions of the ECA I intend to make the operation of the application prospective which will allow time for employers who
wish to take advantage of making an application for relief the time to do so.
30 However in view of the time taken to dispose of this case I do not intend to make that period a lengthy one and the increases
which will flow as a result of this Decision will come into effect from 1st April 2003. Minutes of the Proposed Order of the
Commission will now issue.
_________
2003 WAIRC 07873
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
THE ELECTRICAL CONTRACTORS’ ASSOCIATION OF WESTERN AUSTRALIA (UNION OF
EMPLOYERS) AND OTHRS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
THURSDAY, 6 MARCH 2003
FILE NO.
APPLICATION 284 OF 2001
CITATION NO.
2003 WAIRC 07873
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr C. Young who appeared on behalf of the Applicant and Mr C. Martin for the Electrical Contractors’
Association of W.A. (Union of Employers) and Mr M. Coleman for the Chamber of Commerce and Industry of Western Australia,
and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Electrical Contracting Industry Award No. R22 of 1978 be varied in accordance with the following Schedule and
that such variation shall have effect from the first pay period on or after 1 April 2003.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________
SCHEDULE
First Schedule – Wages: Delete subclause (4) of this schedule and insert in lieu the following—
(4)
Apprentices—
(a)
Wage per week expressed as a percentage of the Electrical Installer’s rate per week and Safety Net Adjustment
Payment—
Rate Per Week
Arbitrated Safety
Total Rate
Net Adjustment
Per Week
%
$
$
$
Four Year Term
First Year
Second Year
Third Year
Fourth Year

39
51
67
79

182.25
238.32
313.09
369.17

41.34
54.06
71.02
83.74

223.59
292.38
384.11
452.91
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%

$

Arbitrated Safety
Net Adjustment
$

Total Rate
Per Week
$

39
51
67
79

182.25
238.32
313.09
369.17

41.34
54.06
71.02
83.74

223.59
292.38
384.11
452.91

First Year
51
Second Year
67
Third Year
79
Apprentices Over the Age of 21 Years

238.32
313.09
369.17

54.06
71.02
83.74

292.38
384.11
452.91

Rate Per Week

Total Rate
Per Week
$

Three and a Half Year Term
First Six Months
Next Year
Next Year
Final Year
Three Year Term

(b)

%

$

Arbitrated Safety
Net Adjustment
$

67
67
67
79

313.09
313.09
313.09
369.17

71.02
71.02
71.02
83.74

384.11
384.11
384.11
452.91

67
67
67
79

313.09
313.09
313.09
369.17

71.02
71.02
71.02
83.74

384.11
384.11
384.11
452.91

67
67
79

313.09
313.09
369.17

71.02
71.02
83.74

384.11
384.11
452.91

Four Year Term
First Year
Second Year
Third Year
Fourth Year
Three and a Half Year Term
First Six Months
Next Year
Next Year
Final Year
Three Year Term
First Year
Second Year
Third Year

____________________
2003 WAIRC 07721
ELECTRICAL, ENGINEERING AND BUILDING TRADES
(WEST AUSTRALIAN NEWSPAPERS LIMITED) AWARD 1988
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
WEST AUSTRALIAN NEWSPAPERS LTD, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
WEDNESDAY, 12 FEBRUARY 2003
FILE NO.
APPLICATION 1866 OF 2002
CITATION NO.
2003 WAIRC 07721
_________________________________________________________________________________________________________
Result
Award varied by consent
Representation
Applicant
Mr C Young
Respondent
Mr J Hetman
_________________________________________________________________________________________________________
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Reasons for Decision
On 12 November 2002 the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering & Electrical Division, WA Branch applied to vary the Electrical, Engineering and Building
Trades (West Australian Newspapers Limited) Award 1988 to update allowances for meal, responsibility and special rates in
accordance with the State Wage Principles 82 WAIG 1386. The adjustments were pursued by consent and clearly meet the
principles.
2
At hearing on 29 January 2003 the applicant sought to incorporate into the order of the Commission effecting the changed rates
a preamble to reflect the method of calculation. This was for historical public record and for the benefit of future calculations.
In the Commission’s mind it is not appropriate to make the order as sought, but instead the calculations can be recorded as part
of these reasons for decision.
That being said, the calculations upon which the variations to the award clauses are made by consent are as follows—
3
“(a)
The allowances at Clause 21.- Special Rates and Provisions and First Schedule – Wages of the award have been
adjusted by consent for Arbitrated Safety Net Increases totalling $18.00 arising from the 2002 State Wage Case
decisions. The key classification award rate used was that for a ‘C10’ prior to the awarding of 2002 Arbitrated
Safety Net Increase - $602.20.
(b)
Meal allowances at Clause 10.- Overtime of the award have been adjusted by consent for movements in CPI from
the quarter ending June 2001 up to and including the quarter ending June 2002. The index used was CPI : Food :
Meals out and Take-away Foods”.
The Commission having considered the application and the parties advising that the Award should be varied by consent the
4
application is granted.
_________
2003 WAIRC 07731
ELECTRICAL, ENGINEERING AND BUILDING TRADES
(WEST AUSTRALIAN NEWSPAPERS LIMITED) AWARD 1988
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
WEST AUSTRALIAN NEWSPAPERS LTD, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
WEDNESDAY, 29 JANUARY 2003
FILE NO.
APPLICATION 1866 OF 2002
CITATION NO.
2003 WAIRC 07731
_________________________________________________________________________________________________________
1

Result
Award Varied by consent
Representation
Applicant
Mr C Young
Respondent
Mr J Hetman
_________________________________________________________________________________________________________
Order
HAVING heard Mr C Young on behalf of the Applicant and Mr J Hetman on behalf of the Respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Electrical, Engineering and Building Trades (West Australian Newspapers Limited) Award, 1988 as varied, be
further varied, by consent, in accordance with the following Schedule and that such variation shall have effect from the
beginning of the first pay period commencing on or after the date of this order.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
_________

1.
2.
3.

SCHEDULE
Clause 10 – Overtime
In subclause 6 delete the amount of $8.75 and insert in lieu the amount of $9.00.
Clause 21 – Special Rates and Provisions
In subclause 1 delete the amounts $3.30 and $1.95 and insert in lieu the amounts $3.40 and $2.01 respectively.
First Schedule - Wages
In subclause (3) delete the amounts $7.26 and $14.23 and insert in lieu the amounts $7.48 and $14.66 respectively.
In subclause (4) delete the amount of $42.51 and insert in lieu the amount of $43.78.
In subclause (5) delete the amount of $16.19 and insert in lieu the amount of $16.67.

____________________
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2003 WAIRC 07675
ELECTRICAL TRADES (SECURITY ALARMS INDUSTRY) AWARD
No. R27 of 1979
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, APPLICANT
v.
CHUBB PROTECTIVE SECURITY AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
MONDAY, 10 FEBRUARY 2003
FILE NO/S.
APPLICATION 1884 OF 2002
CITATION NO.
2003 WAIRC 07675
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr C Young on behalf of the applicant and there being no appearance on behalf of the respondents, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Electrical Trades (Security Alarms Industry) Award 1980 (No. R27 of 1979) be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 10th day of February 2003.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________

1.

2.
(1)
(2)
(3)
(4)
(5)

(6)

(7)
(8)
(9)
(10)

SCHEDULE
Clause 11. – Overtime: Delete subclause (3)(f) of this Clause and insert the following in lieu thereof—
(f)
Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more
than two hours shall be supplied with a meal by the employer or be paid $8.65 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required he/she shall be supplied with each such
meal by the employer or be paid $5.90 for each meal so required.
Clause 15. – Special Rates and Provisions: Delete this Clause and insert the following Clause in lieu thereof—
Height Money: An employee shall be paid an allowance of $1.99 for each day on which he/she works at a height of
15.5 metres or more above the nearest horizontal plane but this provision does not apply to linespersons nor to riggers and
splicers on ships or buildings.
Dirt Money: An employee shall be paid an allowance of 41 cents per hour when engaged on work of an unusually dirty
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work
done.
Confined Space: An employee shall be paid an allowance of 50 cents per hour when, because of the dimensions of the
compartment or space in which he/she is working, he/she is required to work in a stooped or otherwise cramped position
or without proper ventilation.
Hot Work: An employee shall be paid an allowance of 41 cents per hour when he/she works in the shade in any place
where the temperature is raised by artificial means to between 46.1 and 54.4 degrees celsius.
(a)
Where, in the opinion of the Board of Reference, the conditions under which work is to be performed are, by
reason of excessive heat, exceptionally oppressive, the Board may—
(i)
fix an allowance, or allowances, not exceeding the equivalent of half the ordinary rate;
(ii)
fix the period (including a minimum period) during which any allowance so fixed is to be paid; and
(iii)
prescribe such other conditions, relating to the provision of protective clothing or equipment and the
granting of rest periods, as the Board sees fit.
(b)
The provisions of paragraph (a) of this subclause do not apply unless the temperature in the shade at the place of
work has been raised by artificial means beyond 54.4 degrees celsius.
(c)
An allowance fixed pursuant to paragraph (a) of this subclause includes any other allowance which would
otherwise be payable under this Clause.
Percussion Tools—
An employee shall be paid an allowance of 25 cents per hour when working a pneumatic rivetter of the percussion type
and other pneumatic tools of the percussion type.
An employee who is required to work from a ladder shall be provided with an assistant on the ground where it is
reasonably necessary for the employee’s safety.
An employee shall not be required to enter any establishment alone if it is outside the trading hours of that establishment
and subject to an alarm condition.
Where an employee is required in the normal course of his work to use a torch, such torch shall be supplied and
maintained by the employer.
Where an employee is required in the performance of his work to hold a licence under the Security Agents Act he shall,
after twelve months continuous service with the employer, be reimbursed by that employer the cost of obtaining such
licence and thereafter the cost of its renewal each year.
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Special Rates Not Cumulative—
Where more than one of the disabilities entitling an employee to extra rates exists on the same job, the employer shall be
bound to pay only one rate, namely - the highest for the disabilities so prevailing. Provided that this subclause shall not
apply to confined space, dirt money, height money, or hot work, the rates for which are cumulative.
Protective Equipment—
(a)
An employer shall have available a sufficient supply of protective equipment (as, for example, goggles
(including anti-flash goggles), glasses, gloves, mitts, aprons, sleeves, leggings, gum boots, ear protectors,
helmets, or other efficient substitutes thereof) for use by his employees when engaged on work for which some
protective equipment is reasonably necessary.
(b)
An employee shall sign an acknowledgement when he/she receives any article of protective equipment and shall
return that article to the employer when he/she has finished using it or on leaving his/her employment.
(c)
An employee to whom an article of protective equipment has been issued shall not lend that article to another
employee and if they do both employees shall be deemed guilty of wilful misconduct.
(d)
An article of protective equipment which has been used by an employee shall not be issued by the employer to
another employee until it has been effectively sterilised but this paragraph only applies where sterilisation of the
article is practicable and is reasonably necessary.
(e)
Adequate safety gear (including insulating gloves, mats and/or shields where necessary) shall be provided by
employers for employees required to work on live electrical equipment.
An employee, holding a Third Year First Aid Medallion of the St. John Ambulance Association or a “C” Standard Senior
First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties shall be
paid $8.13 per week in addition to his ordinary rate.
A Serviceperson - Special Class, a Serviceperson or an Installer who holds, and in the course of their employment may be
required to use, a current “A” Grade or “B” Grade Licence issued pursuant to the relevant regulation in force on the 28th
day of February, 1978 under the Electricity Act 1945 shall be paid an allowance of $16.78 per week.
Any dispute under this Clause may be determined by the Board of Reference.
Clause 28. – Wages: Delete this Clause and insert the following Clause in lieu thereof—
(a)
The ordinary weekly rate of wage payable to adult employees covered by this Award shall be as follows—
Classification
On Engagement
Supplementary
Arbitrated
Total
Payment Per
Safety Net
Payment Per
Week
Adjustment
Week
Group A Serviceperson
(Special Class)
386.60
51.90
108.00
546.50
Group B Serviceperson
362.80
49.40
106.00
518.20
Group C Installer
362.80
49.40
106.00
518.20
Group D Trades Assistant
310.20
39.30
106.00
455.50
Classification

Group A Serviceperson
(Special Class)
Group B Serviceperson
Group C Installer
Group D Trades Assistant
(2)
(3)

(4)
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After
12 months
experience with
the employer

Supplementary
Payment Per
Week

Arbitrated
Safety Net
Adjustment

Total
Payment Per
Week

407.30
384.20
384.20
310.20

51.90
49.40
49.40
39.30

108.00
108.00
108.00
106.00

567.20
541.60
541.60
455.50

A casual employee shall be paid 20 per cent of the ordinary rate in addition to the ordinary rate for the calling in which he
is employed.
(a)
Where an employer does not provide a tradesperson with the tools ordinarily required by that tradesperson in
the performance of his/her work as a tradesperson the employer shall pay a tool allowance of $11.65 per week
to such tradesperson for the purpose of such tradesperson supplying and maintaining tools ordinarily required in
the performance of his/her work as a tradesperson.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this Clause.
(c)
An employer shall provide for the use of tradespersons all necessary power tools, special purpose tools and
precision measuring instruments.
(d)
A tradesperson shall replace or pay for any tools supplied by his employer if lost through his/her negligence.
(a)
In addition to the appropriate rates of pay prescribed in this Clause an employee shall be paid—
(i)
$37.30 per week if he/she is engaged on the construction of a large industrial undertaking or any large
civil engineering project.
(ii)
$33.70 per week if he/she is engaged in a multi-storeyed building but only until the exterior walls
have been erected and the windows completed and a lift made available to carry the employee
between the ground floor and the floor upon which he/she is required to work. A multi-storeyed
building is a building which, when completed, will consist of at least five storeys.
(iii)
$19.45 per week if he/she is engaged otherwise on construction work falling within the definition of
construction work in Clause 5. - Definitions of this Award.
(b)
Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board
of Reference.
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An allowance paid under this subclause includes any allowance otherwise payable under Clause 15. - Special
Rates and Provisions of this Award except the allowance for work at heights, the first aid allowance and the
licence allowance.
Leading Hand: In addition to the appropriate total wage prescribed in subclause (1) of this Clause, a leading hand shall
be paid—
(a) If placed in charge of not less than three and not
$21.10
more than ten other employees
(b) If placed in charge of more than ten and not
$32.20
more than twenty other employees
(c) If placed in charge of more than twenty other
$41.50
employees
Structural Efficiency
(a)
Arising out of the decision of the State Wage Case on 8 September 1989 and in consideration of the wage
increases resulting from the first structural efficiency adjustment employees are to perform a wider range of
duties including work which is incidental or peripheral to their main tasks or functions.
(b)
The parties to the Award are committed to implementing a new wage and classification structure. In making this
commitment the parties—
(i)
Accept in principle that the descriptions of job functions within a new structure will be more broadly
based and generic in nature;
(ii)
Undertake that upon variation to the Award to implement a new wage and classification structure,
employees may undertake training for a wider range of duties and/or access to higher levels in
accordance with the definitions and training standards laid down in the Award variation relating to a
new classification structure;
(iii)
Will co-operate in the transition from the existing classification structure to the proposed new
structure to ensure that the transition takes place in an orderly manner without creating false
expectations or disputation.
(c)
In the event that there is a claim for reclassification by an existing employee to a higher level under any new
structure on the ground that the employee possesses equivalent skill and knowledge gained through on-the-job
experience or on any other ground, the following principles apply—
(i)
The parties agree that the existing award disputes avoidance procedure shall be followed;
(ii)
Agreed competency standards shall be established by the parties in conjunction with TAFE and
SESDA (when operative) for all levels in any new classification structure before any claims for
reclassification are processed;
(iii)
An agreed authority (such as TAFE or SESDA) or agreed accreditation authority (when operative)
shall test the validity of an employee’s claim for reclassification;
(d)
Reclassification to any higher level shall be contingent upon such additional work being available and required
to be performed by the employer.
(e)
The parties to the award are committed to co-operating positively to increase the efficiency, productivity and
international competitiveness of the security alarms industry and to enhance the career opportunities and job
security of employees in the industry.
(f)
At each plant or enterprise a consultative mechanism may be established by the employer, or shall be
established upon request by the employees or their Union. The consultative mechanism and procedure shall be
appropriate to the size, structure and needs of that plant or enterprise. Measures raised by the employer,
employees or Union or Unions for consideration consistent with the objectives of paragraph (e) hereof shall be
processed through that consultative mechanism and procedures.
(g)
Measures raised for consideration consistent with paragraph (f) hereof shall be related to implementation of the
new classification structure, the facilitative provisions contained in the Award and, subject to Clause 34. Training, matters concerning training and, subject to paragraph (h) hereof, any other measures consistent with
the objectives of paragraph (e) of this subclause.
(h)
Without limiting the rights of either an employer or the Union to arbitration, any other measure designed to
increase flexibility at the plant or enterprise and sought by any party shall be notified to the Commission and by
agreement of the parties involved shall be subject to the following requirements—
(i)
The changes sought shall not affect provisions reflecting national standards recognised by the Western
Australian Industrial Relations Commission;
(ii)
The majority of employees affected by the change at the plant or enterprise must genuinely agree to
the change;
(iii)
No employee shall lose income as a result of the change;
(iv)
The Union must be a party to the Agreement;
(v)
The Union shall not unreasonably oppose any agreement;
(vi)
Any agreement shall be subject to approval by the Western Australian Industrial Relations
Commission and, if approved, shall operate as a Schedule to this Award and take precedence over any
provision of this Award to the extent of any inconsistency.
(i)
Any disputes arising in relation to the implementation of paragraphs (f) and (g) hereof shall be subject to the
provisions of Clause 31. - Avoidance of Industrial Dispute, of this Award.
(j)
The parties to this award agree to finalise outstanding matters relating to the classification structure and
definitions and in respect of further flexibility provisions relating but not limited to hours of work and higher
duties within six months of 20 February 1991.
____________________
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2003 WAIRC 07798
ENGINEERING TRADES AND ENGINE DRIVERS (NICKEL REFINING) AWARD, 1971
No. 10 of 1971
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION,
POSTAL, PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA (CEPU),
APPLICANT
v.
WMC RESOURCES LTD AND OTHERS, RESPONDENTS
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
TUESDAY, 25 FEBRUARY 2003
FILE NO.
APPLICATION 1865 OF 2002
CITATION NO.
2003 WAIRC 07798
_________________________________________________________________________________________________________
Result
Award varied.
Representation
Applicant
Mr C. Young
Respondent
Ms K. Taylor (as agent)
_________________________________________________________________________________________________________
Order
WHEREAS the parties have agreed to record that the allowances in this award be varied as follows—
(a)

The allowances at Clause 9. - Special Rates and Provisions, Clause 12. - Continuous Shift Workers, Clause 13. Shift Work and Clause 30. - Wages of the award have been adjusted by consent for Arbitrated Safety Net
Increases totalling $18.00 arising from the 2002 State Wage Case decisions. The key classification award rate
used was that for an ‘Engineering Tradesperson’ prior to the awarding of 2002 Arbitrated Safety Net Increase $451.60.

(b)

Meal Allowances at Clause 11. - Overtime of the award have been adjusted by consent for movements in CPI
from the quarter ending June 2001 up to and including the quarter ending June 2002. The index used was CPI:
Food: Meals out and Take-away Foods.

AND HAVING HEARD Mr C. Young on behalf of the applicant and the Construction, Forestry, Mining and Energy Union of
Workers and Ms K. Taylor (as agent) on behalf of the respondent, and by consent, the Commission being satisfied that the
application is with the Commission’s State Wage Principles, pursuant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—

[L.S.]

THAT the Engineering Trades and Engine Drivers (Nickel Refining) Award, 1971 be varied in accordance with the
following schedule and that such variations shall have effect from the beginning of the first pay period commencing
on or after 25 February 2003.
(Sgd.) A. R. BEECH,
Senior Commissioner.
_________

1.
(1)

2.
(6)

SCHEDULE
Clause 9. - Special Rates and Provisions Metal and Electrical Trades: Delete subclause (1) of this clause and insert
in lieu thereof the following—
(a)
An employee employed in a workshop shall receive an allowance of $18.80 per week for all disabilities
experienced.
(b)
An employee employed in the plant shall receive an allowance of $24.00 per week for all disabilities
experienced.
These allowances are in lieu of height money, dirt money, confined space, excessive heat, percussion tools
allowance and breathing apparatus allowance and are for all disabilities associated with work at the refinery.
Clause 11. - Overtime (Other Than Continuous Shift Workers): Delete subclause (6) of this clause and insert in
lieu thereof the following—
When an employee without being notified on the previous day is required to continue working after his/her usual knock
off time for more than two hours he/she shall be provided with any meal required or be paid $7.80 in lieu thereof.
Provided that such payment need not be made to employees living in the same locality as their place of employment who
can reasonably return home for a meal.

3.
(6)

Clause 12. - Continuous Shift Workers: Delete subclause (6) of this clause and insert in lieu thereof the following—
When an employee without being notified on the previous day is required to continue working after his/her usual knock
off time for more than two hours he/she shall be provided with any meal required or be paid $7.80 in lieu thereof.
Provided that such payment need not be made to employees living in the same locality as their place of employment who
can reasonably return home for a meal.

4.
(3)

Clause 13. - Shift Work: Delete subclause (3) of this clause and insert in lieu thereof the following—
A shift employee shall, in addition to this ordinary rate, be paid per shift of eight hours at the rate of $10.05 when on
afternoon or night shift.
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A.
(2)
(3)
(4)
(5)
(6)
(7)

B.
(12)
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Clause 30. - Wages—
Delete subclauses (2) - (7) of this clause and insert in lieu thereof the following—
Employees employed in the classifications prescribed in subclause (1) hereof shall, in addition to the prescribed award
rate of pay, receive a weekly all purpose industry allowance of $83.40.
Employees meeting the requirements of an Instrument/Electrical Fitter Stage 1 as provided in Clause 6. - Definitions of
this award shall receive a weekly all purpose payment of $8.00 in addition to the wages rates set out in subclause (1)
hereof for their classification.
Employees meeting the requirements of Electrical/Instrument Tradesperson Level 2 or Engineering Tradesperson Level
2 as prescribed in Clause 6. - Definitions of the Award shall receive a weekly all purpose payment of $12.90 in addition
to the wage rates set out in subclause (1) hereof for these classifications.
Employees meeting the requirements of Electrical/Instrument Tradesperson Level 3 or Engineering Tradesperson Level
3 as prescribed in Clause 6. - Definitions of the Award shall receive a weekly all purpose payment of $25.80 in addition
to the wage rates set out in subclause (1) hereof for these classifications.
Employees employed on boiler cleaning inside the boiler or flues or combustion chamber shall be paid an additional rate
of 34 cents per hour whilst so engaged.
Leading Hands - In addition to the appropriate rate prescribed in subclause (2) of this Clause a leading hand shall be
paid—
$
(a)
If placed in charge of not
less than three and not more
than 10 other employees
18.10
(b)

If placed in charge of more
than 10 and not more than
20 other employees

27.10

(c)

If placed in charge of more
than 20 other employees

35.40

Delete subclause (12) of this clause and insert in lieu thereof the following—
Tool Allowance
A tradesperson to whom the employer does not supply all necessary tools shall be paid a tool allowance of $6.10 per
week.
A tradesperson for the purpose of this Clause shall be deemed to be an employee who is paid at equal rate of wage or
higher than the classification Engineering Tradesperson or Electrical/Instrument Tradesperson.

____________________

2003 WAIRC 07838
ENGINEERING TRADES, (FREMANTLE PORT AUTHORITY) AWARD 1968
No. 42 and 48 of 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH AND THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND KINDRED INDUSTRIES UNION OF WORKERS –
WESTERN AUSTRALIAN BRANCH, APPLICANTS
v.
FREMANTLE PORT AUTHORITY, THE AUTOMOTIVE, FOOD, METALS, ENGINEERING,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 4 MARCH 2003
FILE NO.
APPLICATION 2007 OF 2002
CITATION NO.
2003 WAIRC 07838
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
WHEREAS on 4th March 2003 the Commission heard Mr C. Young on behalf of The Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Services Union of Australia and Mr L. Edmonds (of Counsel) for The
Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers – Western Australian Branch and there
being no appearance for the Respondent who by consent move the Commission to vary the Engineering Trades (Fremantle Port
Authority) Award 1968; and
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WHEREAS the parties requested the Commission to record the following agreement—
(a)
The allowances at Clause 15. – Special Rates and Provisions and First Schedule - Wages of the award have been
adjusted by consent for all Arbitrated Safety Net Increases totalling $108.00 arising from the State Wage Case
decisions. The key classification award rate used was that for a ‘C10 Engineering Tradesperson Level 1’ prior to the
awarding of the Arbitrated Safety Net Increase - $425.40.
(b)
Meal allowances at Clause 13. – Overtime of the award have been adjusted by consent for movements in CPI from
the quarter ending June 1989 up to and including the quarter ending June 2002. The index used was CPI : Food :
Meals out and Take-away Foods.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders by
consent—
THAT the Engineering Trades (Fremantle Port Authority) Award 1968be varied in accordance with the following
Schedule and that such variation shall have effect from the first pay period on or after 4 March 2003.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________
SCHEDULE
Clause 13. – Overtime—
A.
Delete subclause (3)(a) of this clause and insert in lieu the following—
(3)
(a)
Subject to the provisions of this subclause, a worker who commences to work overtime at or after the usual
ceasing time and before the usual starting time—
(i)
Shall, if the overtime continues beyond 6.00 p.m. and is continuous with the day’s work, be supplied
with a meal by the employer or be paid $13.00 for a meal and if, owing to the amount of overtime
worked, a second or subsequent meal is required, the employee shall be supplied with each such meal
by the employer or be paid $7.90 for each meal so required.
(ii)
An employee who commences to work overtime before the usual starting time shall, if the overtime
exceeds one hour and is continuous with the day’s work, be supplied with a meal by the employer or
be paid $13.00 for a meal and if, owing to the amount of overtime worked a second or subsequent
meal is required, the employee shall be supplied with each such meal by the employer or be paid
$7.90 for each meal so required.
(iii)
The continuity of the work shall not be deemed to have been interrupted by any meal break allowed
within the period referred to, but no such meal period shall be paid for.
(iv)
Provided that the meal time referred to in sub-paragraph (ii) of this paragraph shall not apply where a
full meal hour is allowed and provided further, this clause shall not apply to workers standing by
cargo handling machinery during ship working operations.
B.
Delete subclause (4) of this clause and insert in lieu the following—
(4)
An employee required to work continuously from 12.00 midnight to 6.00 a.m. and ordered back to work at 7.30 a.m. the
same day, shall be paid $8.00 for breakfast.
2.
Clause 15. – Special Rates and Provisions: Delete this clause and insert in lieu the following—
(1)
Dirt Money—
Dirt money of 40 cents per hour shall be paid as follows—
To employees employed on—
(a)
Stripping or dismantling cranes, fork lifts, tow motors, repairs to slewing gear or machinery bases of cranes,
changing or lubricating crane hoist and derricking wires, servicing fork lift slides and lifting chains, repairs to
clutches, gear boxes and differentials of mobile equipment.
(b)
Cutting or welding rails coated with tar.
(c)
Any other work of an unusually dirty nature.
Where agreement cannot be reached by the foreperson and the shop steward as to the application of paragraph (c) of this
subclause, the matter may be referred to a Board of Reference for determination.
(2)
Height Money—
A employee shall be paid an allowance of $1.90 for each day of which they work at a height of 15.5 metres or more
above the nearest horizontal plane, provided that where work is carried out on the jibs of quay cranes which cannot be
performed from the platform of the driver’s cabin, an allowance of $3.15 per day shall be paid in lieu of the $1.90.
(3)
48 cents per hour extra shall be paid to any employee employed in any place, the dimensions of which necessitate the
employee having to work in a stooped or cramped position, or where confinement within limited space is productive of
unusual discomfort.
(4)
Floating Plant—
(a)
For work on bilges or on tailshafts inside any vessel, 76 cents per hour extra shall be paid and such extra
payment shall be in lieu of and not in addition to dirt money and confined space money.
(b)
48 cents per hour extra shall be paid to employees overhauling diesel engines installed in any vessel or
pontoon.
(5)
Servicing Buoys etc—
Employees engaged in the maintenance or servicing of beacons erected in the water and buoys while afloat shall be paid
$3.20 per day.
(6)
Steam Cleaning—
Employees operating steam cleaning machines shall be paid 40 cents per hour.
(7)
Obnoxious Cargoes: An employee, when they are performing duties which bring them into contact with obnoxious
cargoes, carrying in the case of waterside employees an extra rate, or where working in the vicinity of such cargoes while being
handled by waterside employees and in such case is subject to the same disability as the waterside employees, shall be paid the
extra rate in addition to the rate otherwise applicable to them.
1.
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(8)

Any employee, when working in water over boots, or if gum boots are supplied, over the gum boots, shall be paid an
allowance of $1.05 per day.
(9)
Zinc Spraying—
(a)
Employees engaged in spraying zinc coating on vessels shall be paid 48 cents an hour extra.
(b)
Employees engaged in spraying zinc coating on vessels whilst working in confined spaces shall be paid
74 cents an hour extra.
(10)
When an employee is required to hold a licence under the Police Traffic Act for the purpose of driving vehicles during the
course of their duties and the employee does not require a licence or additional endorsement for their own purpose, the fees payable
for such licence or endorsement shall be paid by the employer.
3.
First Schedule – Wages—
A.
Part I: Delete subclause (1)(a) of this Part and insert in lieu the following—
(1)
(a)
Subject to this Schedule, an adult employee in a classification specified in the table set out in subclause (2) of
this Part (other than an apprentice) shall be paid at the respective award wage rate per week assigned to that
class of work.
An employee’s award rate of pay is inclusive of the base rate of pay and the supplementary payment. The total
rate of pay is inclusive of the base rate, supplementary payment and additional payment, where applicable.
The all purpose hourly rate for this award shall be 1/38th of the total prescribed herein.
Classification
Base Rate
SuppleAdditional
Arbitrated
Total Wage Per
mentary
Payment
Safety Net
Week
$
Payment
Adjustment
$
$
$
$
Engineering Tradesperson
C 8 - Level 3
391.90
55.80
6.30
108.00
562.00
After 1st Year of Service
391.90
55.80
11.90
108.00
567.60
391.90
55.80
16.20
106.00
569.90
After 2nd Year of Service
C 9 - Level 2
374.10
53.20
3.90
108.00
539.20
After 1st Year of Service
374.10
53.20
9.10
108.00
544.40
374.10
53.20
13.20
108.00
548.50
After 2nd Year of Service
C10 - Level 1
356.30
50.70
18.40
108.00
533.40
After 1st Year of Service
356.30
50.70
23.40
108.00
538.40
356.30
50.70
27.70
108.00
542.70
After 2nd Year of Service
EngineeringEmployee
C11 - Level 4
After 1st Year of Service
After 2nd Year of Service
C12 - Level 3
After 1st Year of Service
After 2nd Year of Service
C13 - Level 2
After 1st Year of Service
After 2nd Year of Service

329.20
329.20
329.20
311.40
311.40
311.40
292.20
292.20
292.20

46.80
46.80
46.80
44.30
44.30
44.30
41.60
41.60
41.60

1.50
5.30
9.70
13.10
20.30
24.30
28.00

106.00
106.00
106.00
106.00
106.00
106.00
106.00
106.00
106.00

482.00
482.00
483.50
467.00
471.40
474.80
460.10
464.10
467.80

B.
Part I: Delete subclause (3) of this Part.
C.
Part II: Delete this Part and insert in lieu the following—
Disability Allowance: $3.40. This allowance shall not be payable to an employee for any week in which they are employed for the
major portion of the time in a workshop.
D.
Part III: Delete this Part and insert in lieu the following—
Leading Hands: A tradesperson placed in charge of other employees shall, in addition to the ordinary rate, be paid—
(1)
$20.30 per week when in charge of not less than 3 and not more than 10 employees.
(2)
$31.10 per week when in charge of more than 10 and not more than 20 employees.
(3)
$40.00 per week when in charge of more than 20 other employees.
E.
Part VI: Delete subclause (1) of this Part and insert in lieu the following—
(1)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall pay a tool
allowance of—
(a)
$11.30 per week to such tradesperson; or
(b)
in the case of an apprentice a percentage of $11.30, being the percentage which appears against his/her year of
apprenticeship in Part V of this Schedule,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the performance
of his/her work as a tradesperson or apprentice.
F.
Part VII: Delete this Part and insert in lieu the following—
Licence Allowance—
An electrician - special class, an electrical fitter and/or armature winder or an electrical installer who holds and in the course of
employment may be required to use a current “A” Grade or “B” Grade licence issued pursuant to the relevant regulation in force on
the 28th day of February 1978 under the Electricity Act 1945, shall be paid an allowance of $15.70 per week.

____________________
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2003 WAIRC 07835
ENGINEERING TRADES (GOVERNMENT) AWARD, 1967
Nos. 29, 30 & 31 of 1961 and 3 of 1962
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION,
POSTAL, PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA AND THE
AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED INDUSTRIES
UNION OF WORKERS – WESTERN AUSTRALIAN BRANCH, APPLICANTS
v.
HON MIN FOR WORKS, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 4 MARCH 2003
FILE NO.
APPLICATION 1893 OF 2002
CITATION NO.
2003 WAIRC 07835
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
WHEREAS on 4th March 2003 the Commission heard Mr C. Young on behalf of The Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Services Union of Australia and Mr L. Edmonds (of Counsel) for The
Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers – Western Australian Branch and Mr R.
Heaperman on behalf of the Respondents who by consent move the Commission to vary the Engineering Trades (Government)
Award, 1967 Award Nos 29, 30 & 31 of 1961 and 3 of 1962; and
WHEREAS the parties requested the Commission to record the following agreement—
(a)
The allowances at Clause 17. – Special Rates and Provisions, First Schedule – Wages of the award, have been
adjusted by consent for Arbitrated Safety Net Increases totalling $18.00 arising from the 2002 State Wage Case
decision. The key classification award rate used was that for a “C10 Engineering Tradesperson Level 1” prior to the
awarding of 2002 Arbitrated Safety Net Increase - $526.00.
(b)
The allowances at Fifth Schedule – Building Management Authority Wages and Conditions of the award, have been
adjusted by consent for Arbitrated Safety Net Increases totalling $18.00 arising from the 2002 State Wage Case
decisions. The key classification award rate used was that for an “Engineering Tradesperson Level 1” prior to the
awarding of Arbitrated Safety Net increases - $524.00.
(c)
Meal allowances at Clause 14. – Overtime of the award, have been adjusted by consent for movements in CPI from
the quarter ending June 2001 up to and including the quarter ending June 2002. The index used was CPI : Food :
Meals out and Take-away Foods.
(d)
District allowances at Clause 21. – Distant Allowances of the award, have been adjusted by consent for movements
in CPI from the quarter ending June 2001 up to and including the quarter ending June 2002. The index used was
CPI : Table 1 All Groups Index Nos. Perth.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders by
consent—
THAT the Engineering Trades (Government) Award, 1967 Award Nos 29, 30 & 31 of 1961 and 3 of 1962 be varied in
accordance with the following Schedule and that such variation shall have effect from the first pay period on or after
4 March 2003.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________

1.

2.
(1)
(2)

SCHEDULE
Clause 14. - Overtime:
A.
Delete subclause (3)(e) of this clause and inset in lieu the following—
(e)
Subject to the provisions of paragraph (f) of this subclause, an employee required to work overtime for more
than one hour shall be supplied with a meal by the employer or be paid $8.50 for a meal if, owing to the amount
of overtime worked, a second or subsequent meal is required, he/she shall be supplied with each such meal by
the employer or be paid $5.95 for each meal so required.
B.
Delete subclause (3)(h) of this clause and inset in lieu the following—
(h)
An employee required to work continuously from 12 midnight to 6.30 a.m. and ordered back to work at
8.00 a.m. the same day shall be paid $3.95 for breakfast.
Clause 17. - Special Rates and Provisions:
A.
Delete subclauses (1) - (5) and insert in lieu the following—
Height Money: An employee shall be paid an allowance of $1.95 for each day in which he/she works at a height of
15.5 metres or more above the nearest horizontal plane, but this provision does not apply to linespersons nor to riggers
and splicers in ships or buildings.
Dirt Money: Dirt Money of 41 cents per hour shall be paid as follows:(a)
To employees employed on hot or dirty locomotives, or stripping locomotives, boilers, steam, petrol, diesel or
electric cranes, or when repairing Babcock and Wilcox or other stationary boiler in site (except repairs on bench
to steam and water mounting), or when repairing the conveyor gear in conduit of power houses and when
repairing or overhauling electric or steam pile-driving machines and boring plants.
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(b)

Bitumen Sprayers - Large Units—
(i)
To employees whilst engaged on work appertaining to the spraying of bitumen but exclusive of the
standard chassis engine form the front end of the main tank to the back end of the plant. Provided that
work on the compressor and its engines shall not be subject to dirt money.
(ii)
To motor mechanics in the motor section for all work performed on the standard chassis from and
including the sump to the rear end of the chassis, but excluding the engine and parts forward thereto
unless the work is of a specially dirty nature, where clothes are necessarily unduly soiled or damaged
by the nature of the work done. Provided that to employees engaged as above on sprays of the
Bristow type, dirt money of 44 cents per hour shall be paid.
(c)
Bitumen Sprayers - Small Units—
(i)
To employees for work done on main tank, its fittings, pump and spray arms.
(ii)
To motor mechanics on work from and including the sump to the rear end of the chassis, but
excluding the engine and parts forward thereto unless the work is of a specially dirty nature where
clothes are necessarily unduly soiled or damaged by the nature of the work done.
(d)
To employees on all other dirty tar sprays and kettles.
(e)
Diesel Engines: Work on engines, or on gear box attached to engines, but excluding work on rollers (wheels) on
which a diesel powered roller travels.
(f)
Dirt Money shall only be paid during the stages of dismantling and cleaning and shall not cover employees who
receive portions of the work after cleaning has taken place.
(g)
Notwithstanding anything contained in the foregoing provisions, dirt money shall not be paid unless the work is
of an exceptionally dirty nature where clothes are necessarily unduly soiled of damaged by the nature of the
work done.
(3)
Confined Space—
48 cents per hour extra shall be paid to an employee working in any place, the dimensions of which necessitate the
employee working in an unusually stooped or otherwise cramped position, or where confinement within a limited space is
productive of unusual discomfort.
(4)
Any employee actually working a pneumatic tool of the percussion type shall be paid 24 cents per hour extra whilst so
engaged.
(5)
Hot Work: An employee shall be paid an allowance of 41 cents per hour while working in the shade in any place where
the temperature is raised by artificial means to between 46.1 and 54.4 degrees Celsius.
B.
Delete subclauses (8) - (16) and insert in lieu thereof the following—
(8)
Any employee working in water over his/her boots or, if gumboots are supplied, over the gumboots, shall be paid and
allowance of $1.10 per day.
(9)
Employees using Anderson-Kerrick steam cleaning units or unit of a similar type on cranes or other machinery shall be
paid an allowance of 41 cents.
(10)
Well Work: Any employee required to enter a well nine metres or more in depth for the purpose in the first instance of
examining the pump, or any other work connected therewith, shall receive an amount of $2.30 for such examination and
87 cents per hour extra thereafter for fixing, renewing or repairing such work.
(11)
Ship Repair Work: Any employee engaged in repair work on board ships shall be paid an additional $4.20 per day for
each day on which so employed.
(12)
An employee shall, whilst working in double bottom tanks on board vessels, be paid an allowance of $1.65 per hour.
(13)
An employee shall, whilst using explosive powered tools, be paid an allowance of 13 cents per hour, with a minimum
payment of 95 cents per day.
(14) Abattoirs—
An employee employed in and about an abattoir shall be paid an allowance calculated at the rate of $13.50 per week. The
allowance shall be paid during overtime but shall not be subject to penalty additions. An employee receiving this
allowance is not entitled to any other allowance under this clause. The allowance prescribed herein may be reduced to
$12.40 with respect to any employee who is supplied with overalls by the employer.
(15)
Employees engaged to iron ore and manganese or loading equipment at the Geraldton Harbour shall be paid an allowance
of 42 cents per hour, with a minimum payment for four hours.
(16)
Morgues—
An employee required to work in a morgue shall be paid 42 cents per hour or part thereof, in addition to the rates
prescribed in this clause.
C.
Delete subclause (19) and insert in lieu the following—
(19)

An employee required to repair or maintain incinerates shall be paid $2.45 per unit.
D.
Delete subclauses (21) - (24) and insert in lieu the following—

(21)

(a)
(b)
(c)
(d)

Subject to the provisions of this clause, an employee whilst employed on foundry work shall be paid a disability
allowance of 29 cents for each hour worked to compensate for all disagreeable features associated with foundry
work, including heat, fumes, atmospheric conditions, sparks, dampness, confined space and noise.
The foundry allowance herein prescribed shall be in lieu of any payment otherwise due under this clause and
does not in any way limit an employer’s obligations to comply with all relevant requirements of Acts and
Regulations relative to conditions in foundries.
The foundry allowance herein prescribed shall be in lieu of any payment otherwise due under this clause and
does not in any way limit an employer’s obligations to comply with all relevant requirements of Acts and
Regulations relative to conditions in foundries.
For the purpose of this subclause foundry work shall mean—
(i)
Any operation in the production of castings by casting metal in moulds made of sand, loam, metal
moulding composition or other material or mixture of materials, or by shell moulding, centrifugal
casting or continuous casting; and
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(22)

(23)
(24)

(26)
(27)

(28)

(29)
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Where carried on as an incidental process in connection with and in the course of production to which
paragraph (i) of this definition applies, the preparation of moulds and cores (but not in the making of
patterns and dies in a separate room), knock-out processes and dressing operations, but shall not
include any operation performed in connection with—
(aa)
Non-ferrous die casting (including gravity and pressure)—
(bb)
Casting of billets and/or ingots in metal mould;
(cc)
Continuous casting of metal into billets;
(dd)
Melting of metal for use in printing;
(ee)
Refining of metal.
An electronics tradesperson, an electrician - special class, an electrical fitter and/or an armature winder or an electrical
installer who holds and in the course of employment may be required to use a current “A” grade or “B” grade licence
issued pursuant to the relevant regulation in force on the 28th day of February, 1978 under the Electricity Act, 1948 shall
be paid an allowance of $16.40 per week.
Where an employee is engaged in a process involving asbestos and is required to wear protective equipment, i.e:
respiratory protection in the form of a high efficiency class H particulate respirator and/or special clothing, a disability
allowance of 52 cents per hour shall be paid for each hour or part thereof that such employee is so engaged.
Towing Allowance: A Level 1, 2 or 3 Tradesperson who drives a tow truck towing an articulated bus in traffic shall be
paid an allowance of $3.72 per shift when such duties are performed. This allowance shall be payable irrespective of the
time such work is performed and is not subject to any premium of penalty additions.
E.
Delete subclauses (26) - (29) and insert in lieu the following—
First Aid Allowance: A worker, holding either a Third Year First Aid Medallion of the St John Ambulance Association
or a “C” Standard Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform
first aid duties, shall be paid $7.90 per week in addition to his/her ordinary rate.
Polychlorinated Biphenyls
Employees required to remove or handle equipment or fittings containing polychlorinated biphenyls (PCBs) for which
protective clothing must be worn shall, in addition to the rates and provisions contained in this Clause, be paid an
allowances of $1.65 per hour whilst so engaged.
Nominee Allowance—
A licensed electrical fitter or installer who acts as a nominee for the employer shall be paid an allowance of $14.30 per
week.
Hospital Environment Allowance—
Notwithstanding the provisions of this clause, the following allowances shall be paid to maintenance employees
employed at hospitals listed hereunder—
(a)
(i)
$11.40 per week for work performed in a hospital environment; and
(ii)
$4.00 per week for disabilities associated with work performed in difficult access areas, tunnel
complexes, and areas with great temperature variation at—
Princess Margaret Hospital
King Edward Memorial Hospital
Sir Charles Gairdner Hospital
Royal Perth Hospital
Fremantle Hospital
(b)

$8.20 per week for work performed in a hospital environment at—
Kalgoorlie Hospital
Osborne Park Hospital
Albany Hospital
Bunbury Hospital
Geraldton Hospital
Mt. Henry Hospital
Northam Hospital
Swan Districts Hospital
Perth Dental Hospital

(c)

$5.50 per week for work performed in a hospital environment at—
Bentley Hospital
Derby Hospital
Narrogin Hospital
Port Hedland Hospital
Rockingham Hospital
Sunset Hospital
Armadale Hospital
Broome Hospital
Busselton Hospital
Carnarvon Hospital
Collie Hospital
Esperance Hospital
Katanning Hospital
Merredin Hospital
Murray Hospital
Warren Hospital
Wyndham Hospital
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3.
(6)

Clause 21. – District Allowances: Delete subclause (6) and insert in lieu the following—
The weekly rate of District Allowance payable to employees pursuant to subclause (3) of this clause shall be as follows:
COLUMN I
COLUMN II
COLUMN III
COLUMN IV
DISTRICT
STANDARD RATE
EXCEPTIONS TO
RATE
Standard Rate
$ Per Week
Town Or Place
$ Per Week
6
63.80
Nil
Nil
5
52.10
Fitzroy Crossing
70.20
Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin)
65.40
Marble Bar
Wittenoom
Karratha
61.60
Port Hedland
57.20
4
26.30
Warburton Mission
70.80
Carnarvon
24.70
3
16.60
Meekatharra
26.30
Mount Magnet
Wiluna
Laverton
Leonora
Cue
2
11.80
Kalgoorlie
3.90
Boulder
Ravensthorpe
15.70
Norseman
Salmon Gums
Marvel Loch
Esperance
1
Nil
Nil
Nil

Note:

In accordance with subclause (4) of this clause employees with dependants shall be entitled to double the rate of district
allowance shown.
First Schedule - Wages:
A.
Delete subclauses (5) and insert in lieu the following—
(a)
In addition to the rates contained in subclauses (2) and (3) hereof, employees designated in classifications C
14 to C 7 inclusive shall receive an all purpose industry allowance of $12.90.
(b)
This allowance shall be paid in two instalments, as follows—
(i)
$6.50 of the allowance shall be paid after the first 12 months of Government service; and
(ii)
the remaining $6.40 - totalling $12.90 - shall be paid on completion of 24 months of Government
service.
(c)
The industry allowance shall be adjusted in accordance with any movements to the wage prescribed in
subclause (2) hereof, as follows—
(i)
The increase shall apply to the ‘plus 24 months of service’ rate;
(ii)
The increase is to be rounded to the nearest ten cents;
(iii)
The rate is to be divided by two to calculate instalments in accordance with subparagraphs (i) and (ii)
of paragraph (b) hereof, provided that the instalment rates are not expressed in less than ten cents
amounts; and
(iv)
In the event of such an equal division of the industry allowance not resulting in the rates being
expressed in less than ten cent amounts, as provided in subparagraph (iii) hereof, the division shall be
unequal and weighted to the 12 months’ service instalment.
B.
Delete subclause (8) and insert in lieu the following—
(a)
Leading Hands
A tradesperson placed in charge of three or more other employees shall, in addition to the ordinary rate, be paid
per week—
$
If placed in charge of not less than three and not more
than ten other employees
20.70
If placed in charge of more than ten and not more than
twenty other employees
31.50
If placed in charge of more than twenty other employees
40.50
(b)
Any tradesperson moulder employed in a foundry where no other jobbing moulder is employed shall be paid at
the rate prescribed for leading hands in charge of not less than three and not more than ten other employees.
(c)
A Certificated Rigger or Scaffolder on ships and buildings, other than a Leading Hand, who, in compliance
with the provisions of the Occupational Safety and Health Act 1984 is responsible for the supervision of not

4.
(5)

(8)
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5.

(7)
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less than three other employees, shall be deemed to be a Leading Hand and be paid at the rate prescribed for a
Leading Hand in charge of not less than three and not more than ten other employees.
In addition to any rates to which an employee may be entitled under this clause a Mechanic-in-Charge,
employed by the Department of Conservation and Land Management in the following towns, shall be paid per
week—
$
Manjimup, Collie
50.60
Harvey, Dwellingup, Mundaring, Yanchep
25.30
Ludlow, Nannup, Margaret River, Kirup,
Walpole, Pemberton
12.70
Jarrahdale
12.70
Delete subclauses (10) – (12) inclusive and insert in lieu the following—

Construction Allowance
(a)
In addition to the appropriate rate of pay prescribed in subclause (1) hereof, an employee shall be paid—
(i)
$36.40 per week if engaged on the construction of a large industrial undertaking or any large civil
engineering project;
(ii)
$32.80 per week if engaged on a multi-storeyed building but only until the exterior walls have been
erected, the windows completed and a lift made available to carry the employee between the ground
floor and the floor upon which he/she is required to work. A “multi-storeyed building” is a building
which, when completed will consist of at least five storeys.
(iii)
$19.30 per week if engaged otherwise on construction work falling within the definition of
construction work in Clause 5. - Classification Structure and Definitions of this Award.
(b)
Any dispute as to which of the aforesaid allowances applies to particular work shall be determined by the
Western Australian Industrial Relations Commission.
(c)
Any allowance paid under this subclause includes any allowance otherwise payable under Clause 17. - Special
Rates and Provisions of this Award.
Tool Allowance
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall
pay a tool allowance of—
(i)
$11.40 per week to such tradesperson; or
(ii)
In the case of an apprentice a percentage which appears against the relevant year of apprenticeship in
subclause (5) of this Schedule,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of work as a tradesperson or as an apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) hereof shall be included in, and form part of, the ordinary
weekly wage prescribed in this Schedule.
(c)
An employer shall provide, for the use of tradespersons or apprentices, all necessary power tools, special
purpose tools and precision measuring instruments.
(d)
A tradesperson or apprentice shall replace or pay for any tools supplied by the employer, if lost through the
negligence of such employee.
Drilling Allowance
A driller using a Herbert two-spindle sensitive machine to drill to a marked circumference shall be paid an additional
$1.90 per hour whilst so engaged.
Fifth Schedule – Building Management Authority Wages and Conditions—
A.
Delete paragraphs (c), (d) and (e) of subclause (5) of this Schedule and insert in lieu the following:
(c)
In addition to the wage rates provided in paragraph (a) hereof, electricians employed by the Building
Management Authority will receive an all purpose payment of $21.50 per week.
(d)
In addition to the wage rates prescribed in paragraph (a) hereof, by agreement between the employer, the
employee and the Union, evidenced in writing, a Mechanical Fitter and a Refrigeration Mechanic may receive
25% loading in lieu of overtime payments.
(e)
Leading hand electricians who are required to perform duties over and above those normally required of leading
hands shall be paid an all purpose allowance of $29.10 per week in addition to the relevant leading hand rate
prescribed in subclause (8) of the First Schedule – Wages of this Award.
B.
Delete subclause (7) of this clause and insert in lieu the following—
Computing Quantities—
An employee, other than a leading hand, who is required to compute or estimate quanitites of materials in respect of work
performed by others, shall be paid $3.10 per day, or part thereof, in addition to the rates otherwise prescribed in this
award.

____________________
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2003 WAIRC 07722
ENROLLED NURSES & NURSING ASSISTANTS’ (GOVERNMENT) AWARD
No R7 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOARD OF MANAGEMENT ALBANY REGIONAL HOSPITAL & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1025 OF 2002
CITATION NO.
2003 WAIRC 07722
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Mr C Gleeson
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr C Gleeson on behalf of the respondents, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Enrolled Nurses & Nursing Assistants’ (Government) Award No R7 of 1978 be varied in accordance
with the following schedule and that such variations shall have effect from the first pay period commencing on or
after the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

3.

4.

5.

6.

7.

8.

SCHEDULE
Clause 8. – Overtime: Delete subclause (5) of this clause and insert the following in lieu thereof—
(5)
Where a worker has not been notified the previous day or earlier that she is required to work overtime the
employer shall ensure that workers working such overtime for an hour or more shall be provided with any of the
usual meals occurring during such overtime or be paid $8.85 each meal.
Clause 11. – Public Holidays: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
An employee who works on any public holiday named herein shall be paid a loading of $7.70 per hour or pro
rata for part thereof in addition to his/her ordinary rate of wage for the time worked in ordinary hours on that
day.
Clause 17. – Transfer: Delete subclause (2)(a) of this clause and insert the following in lieu thereof—
(2)
(a)
In addition, she shall be allowed travelling allowance of $7.45 for any meal purchased, or the actual
cost of any meal purchased, if such cost exceeds $7.45. Meal times shall be 8.00 a.m., 1.00 p.m. and
6.00 p.m. $2.80 for each morning and afternoon tea shall be allowed when travelling at 11.00 a.m. and
4.00 p.m. Reasonable porterage shall also be allowed. Claims for taxi fares must be supported by
receipts.
Clause 19. – Laundry and Uniforms: Delete subclause (7) of this clause and insert the following in lieu thereof—
(7)
All washable clothing forming part of the uniform supplied by the employer shall be laundered free of cost to
the workers. Provided that in lieu of such free laundering the employer may pay the employee $1.30 per week.
Clause 19. – Laundry and Uniforms: Delete subclause (10)(c) & (e) of this clause and insert the following in lieu
thereof—
(c)
Provided further that in lieu of providing uniforms the employer may pay an allowance of $5.50 per week, and
the nurse shall wear uniforms which conform to the uniform stipulated by the employer with respect to material,
colour, pattern and conditions.
(e)
Each nurse shall be entitled to all reasonable laundry work at the expense of the employer, but where the
employer elects not to launder the uniforms, the nurse shall be paid an allowance of $1.80 per week.
Clause 24. – Shift Work: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(1)
(a)
Subject to subclause (2) of this clause where on any day an employee commences his/her ordinary
hours of work before 4.00 a.m. or after 12 noon, he/she shall be paid a loading of $1.90 per hour or
pro rata for part thereof in addition to his/her ordinary rate of wage.
Clause 24. – Shift Work: Delete subclause (2)(a) of this clause and insert the following in lieu thereof—
(2)
(a)
A loading of $2.90 per hour or pro rata for part thereof shall be paid to an employee in addition to
his/her ordinary rate of wage for time worked on permanent afternoon or night shift.
Clause 24. – Shift Work: Delete subclause (3)(a) & (b) of this clause and insert the following in lieu hereof:
(3)
Subject to the provisions of subclause (5) of this clause work performed during ordinary hours on the weekend
shall in addition to the ordinary rate of wage attract a loading as follows—
(a)
Saturday - $7.70 per hour or pro rata for part thereof;
(b)
Sunday - $15.40 per hour or pro rata for part thereof.
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9.

Clause 26. – Wages: Delete subclause (7)(c) of this clause and insert the following in lieu thereof—
(c)
The ordinary rate of wage prescribed for an Enrolled Nurse in this clause shall be increased by
$11.00 per week when a Registered Enrolled Nurse has obtained a second post basic certificate
approved by the Nurses’ Board of W.A., and he/she is required to use the knowledge gained in that
certificate as part of his/her employment.
10.
Clause 26. – Wages: Delete subclause (11)(a), (b) & (c) of this clause and insert the following in lieu thereof—
(11)
Leading hands shall be paid the ordinary wage prescribed for the classification in which they are employed
increased by—
(a)
$17.70 per week when in charge of not less than three and not more than ten other employees;
(b)
$26.60 per week when in charge of more than 10 and not more than 20 other employees; and
(c)
$35.50 per week when in charge of more than 20 employees.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Enrolled Nurse Level 1 – Third Year.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 17. – Transfer
•
Clause 11. – Public Holidays
•
Clause 24 – Shift Work
•
Clause 26 – Wages
is 3.43% derived from $18 divided by $524.70 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.

For Expense Related Allowances (other than Travel)—
•

Clause 7. – Overtime has been varied for the CPI Meals & Take Away Food – Perth for the period March
2001 to September 2002 giving the percentage of 5.30%.

•

Clause 19. – Uniforms and Laundering has been varied for the CPI Clothing Services and Shoe Repair – Perth
for the period June 2001 to September 2002 giving the percentage 1.61%.

For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – ENROLLED NURSE LEVEL 1 – THIRD YEAR
Clause
Cause 9. – Overtime
Clause 17 – Transfer

(11)(a)
(b)
(c)

B
$8.85
$7.45
$7.45
$2.79
$7.72
$1.92
$2.89
$7.68
$15.35
$10.96
$17.74
$26.63
$35.53

(10)(c)
(10)(e)

A
$1.28
$5.43
$1.76

B
$1.30
$5.52
$1.78

2(a)

Clause 11. – Public Holidays (1)
Clause 24. – Shift Work

Clause 26. – Wages

A
$8.40
$7.20
$7.20
$2.70
$7.46
$1.85
$2.80
$7.43
$14.84
$10.60
$17.15
$25.75
$34.35

(1)(a)
(2)(a)
(3)(a)
(3)(b)
(7)(c)

EXPENSE RELATED ALLOWANCES
CPI Clothing Services and Shoe Repair - Perth
Clause
Clause 20. – Laundry and Uniforms (7)

____________________

C
$2.80

$7.70
$1.90
$2.90
$7.70
$15.40
$11.00
$17.70
$26.60
$35.50

C
$5.50
$1.80
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2003 WAIRC 07526
ENROLLED NURSES & NURSING ASSISTANTS’ (PRIVATE) AWARD
No 8 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ST JOHN OF GOD HOSPITAL & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1024 OF 2002
CITATION NO.
2003 WAIRC 07526
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Enrolled Nurses & Nursing Assistants’ (Private) Award No 8 of 1978 be varied in accordance with the
following schedule and that such variations shall have effect from the first pay period commencing on or after the
28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

3.

SCHEDULE
Clause 8. – Overtime: Delete subclause (5) of this clause and insert the following in lieu thereof—
(5)
Where an employee is required to work overtime and such overtime is worked for a period of at least two hours
in excess of the required daily hours of work the employee shall be provided with a meal free of cost or shall be
paid the sum of paid $7.35 as meal money.
This subclause shall not apply where the employee has been advised of the necessity to work overtime on the previous
day or earlier.
Clause 17. – Laundry and Uniforms: Delete subclause (4) of this clause and insert the following in lieu thereof—
(4)
Each employee shall be entitled to all reasonable laundry work at the expense of the employer, but where the
employer elects not to launder the uniforms, the employee shall be paid an allowance of $1.27 per week.
Clause 32. – Fares and Motor Vehicles Allowances: Delete subclause (2)(c) of this clause and insert the following in
lieu thereof—
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of
June next following.
Rates of hire for use of employee’s own vehicle on employer’s business:
Schedule 1 - Motor Vehicle Allowances
Area Details
Engine Displacement (in cubic centimetres)
Over 2600cc
Over 1600cc - &
1600cc Under
2600cc
Rate per kilometre (Cents)
Metropolitan Area
71.6
62.1
55.1
South West Land Division
73.6
63.9
56.8
North of 23.5o South Latitude
80.7
70.4
62.7
Rest of the State
76.0
66.0
58.6
Schedule 2 - Motor Cycle Allowances
Distance travelled during a year on Official Business
All areas of the State

Rate per Kilometre
(Cents)
24.7

Motor vehicles with rotary engines are to be included in the 1600 - 2600cc.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
For Expense Related Allowances—
•
Clause 8. – Overtime has been varied for the CPI Take Away Food - Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
•
Clause 17. – Laundry and Uniforms has been varied for the CPI Clothing Services and Shoe Repair – Perth for
the period June 2001 to September 2002 giving the percentage 1.61%.
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The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
=
5.76%
September 2002
137.6
X
100
June 2000
130.1
1
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.
Column B identifies the new actual rate having applied the increase. Column C the new rate identified in Column B
rounded where appropriate.

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 8. – Overtime

(5)

A
7.01

B
$7.38

C
$7.35

A
$1.25

B
$1.27

C

CPI Clothing Services and Shoe Repair - Perth
Clause
Clause 17. – Laundry and Uniforms (4)

____________________
2003 WAIRC 07619
ETHNIC CHILDREN’S SERVICES INDUSTRIAL AWARD 1993
No A10 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ETHNIC CHILD CARE RESOURCE UNIT, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1023 OF 2002
CITATION NO.
2003 WAIRC 07619
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms C I’Anson
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms C I’Anson on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Ethnic Children’s Services Industrial Award 1993 No A10 of 1989 be varied in accordance with the
following schedule and that such variations shall have effect from the first pay period commencing on or after the
28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(2)

SCHEDULE
Clause 20. – Fares & Motor Vehicle Allowances: Delete subclause (2)(c) of this clause and insert the following in
lieu thereof—
(c)
A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of June
next following.
Rates of hire for use of employee’s own vehicle on employer’s business.
Schedule 1 - Motor Vehicle Allowance
Area Details
Engine Displacement (in cubic centimetres)
Over 2600cc
1600cc - 2600cc
1600cc & Under
Rate per kilometre (Cents)
Metropolitan Area
71.6
62.1
55.1
South West Land Division
73.6
63.9
56.8
North of 23.5o South Latitude
80.7
70.4
62.7
Rest of the State
76.1
66.0
58.6
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Schedule 2 - Motor Cycles
Distance travelled during a year on Official Business
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Rate per Kilometre
(Cents)
24.8

All areas of the State
Motor vehicles with rotary engines are to be included in the 1600-2600cc category.
2.
Clause 24. – Superannuation: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2)
The employer shall make fortnightly superannuation contributions to the Fund for and on behalf of eligible employees,
and such contributions shall be not less than 9% of the employee’s ordinary time earnings.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
2.
Clause 24. – Superannuation has been amended in accordance with Principle 2(i).
____________________
2003 WAIRC 07579
FAMILY DAY CARE CO-ORDINATORS AND ASSISTANTS’ AWARD 1985
No. A16 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COMMUNICARE & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1022 OF 2002
CITATION NO.
2003 WAIRC 07579
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Family Day Care Co-ordinators and Assistants’ Award 1985 be varied in accordance with the following
schedule and that such variations shall have effect from the first pay period commencing on or after the 28th day of
January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
1.
Clause 21. – Fares & Travelling Allowance: Delete subclause (2)(c) of this clause and insert the following in lieu
thereof—
(2)
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
Rates of hire for use of employee’s own vehicle on employer’s business:
Schedule 1 - Motor Vehicle Allowances
Area Details
Engine Displacement (in cubic centimetres)
Over 2600cc
1600cc Under
Over 1600cc - &
2600cc
Metropolitan Area
South West Land Division
North of 23.5o South Latitude
Rest of the State

71.6
73.6
80.7
76.0

Rate per kilometre (Cents)
62.3
63.9
70.4
66.0

55.1
56.8
62.7
58.6
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Rate per Kilometre
(Cents)
24.7

2.
(2)

Clause 27. – Superannuation: Delete subclause (2) of this clause and insert the following in lieu thereof—
The employer shall make monthly superannuation contributions to the Fund for and on behalf of each employee, and such
contributions shall be in addition to and not less than 9% of the employee’s ordinary time earnings.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
ALHMWU award variations in 2001 used as a basis of calculation the June 2001 CPI Private Motoring Perth Index as
134.63. This was incorrect as index was 137.7. The Union therefore has done calculations for 2002 amendments by
taking back to June 2000 and updating to the September 2002 as the new current rate. The calculation is therefore—
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
2.
Clause 27 – Superannuation has been amended in accordance with Principle 2(i).

____________________

2003 WAIRC 07739
FAST FOOD OUTLETS AWARD 1990
No. A14 of 1990
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
AUSTRALIAN FAST FOODS PTY LTD & OTHERS, RESPONDENTS
CORAM
COMMISSIONER S WOOD
DELIVERED
MONDAY, 17 FEBRUARY 2003
FILE NO.
APPLICATION 1928 OF 2002
CITATION NO.
2003 WAIRC 07739
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr T Pope
Respondents
No appearance
_________________________________________________________________________________________________________
1

2

3

4

Reasons for Decision
On 25 November 2002 the Shop, Distributive and Allied Employees’ Association of Western Australia applied to vary the Fast
Foods Outlets Award 1990 in accordance with Principles 3 and 5 of the State Wage Principles 82 WAIG 1386. The variations
sought are to Clause 13–Meal Money, Clause 20–Wages, Clause 22- Bar Work, Clause 24-Uniforms and Laundering and
Clause 25-Protective Clothing. The variations seek to apply, as a safety net, increases in wages and allowances available
through each of the State Wage Principles since the Award’s inception with the exception of those which have been effected
through General Order.
The matter came on for hearing on 30 January 2003, there was no appearance on behalf of any of the respondents. The
Commission received from the Australian Liquor, Hospitality and Miscellaneous Workers’ Union correspondence on
29 January 2003 advising that they support and consent to the proposed variation of the award.
The applicant union submitted that the award had not been varied by application since its initial registration in 1990, apart from
a recent application by that union to be joined as a party to the award (matter 1465 of 2002), which was heard by the
Commission as currently constituted. They further submitted that the award applies only to the respondents listed and that the
list of respondents is outdated with many of the businesses no longer trading. In addition, the union says that the workers
covered by the award are mostly covered by agreements, either State or Federal. The union has held discussions with
companies regarding the proposed award changes. The union has given an undertaking to the Commission that as part of their
review of the Award they will seek to update the list of respondents.
The variations sought meet the requirements of the State Wage Principles and in accordance with my powers under the Act an
order will issue in appropriate form to give effect to the variations as specified in the application.

_________
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2003 WAIRC 07750
FAST FOOD OUTLETS AWARD 1990
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
AUSTRALIAN FAST FOODS PTY LTD & OTHERS, RESPONDENTS
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
THURSDAY, 30 JANUARY 2003
FILE NO.
APPLICATION 1928 OF 2002
CITATION NO.
2003 WAIRC 07750
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr T Pope
Respondents
No appearance
_________________________________________________________________________________________________________
Order
HAVING heard Mr T Pope on behalf of the applicant and there being no appearance by the respondents, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Fast Food Outlets Award 1990 No A 14 of 1990 as varied, be further varied, in accordance with the following
Schedule and that such variation shall have effect from the date of this order.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
_________

1.

2.

SCHEDULE
Clause 13. – Meal Money
Delete the amount of $5.00 and insert in lieu the amount of $8.90.
Clause 20. - Wages
Delete subclause (1) and insert in lieu the following—
(1)
Classifications (total wage per week)—
From the first pay
period on or after
30/01/03
$
Qualified Cook .................

539.40

Cook Employed Alone ............

515.35

Other Cooks ....................

511.15

Bar Attendant .................

514.70

Head Waiter/Waitress ...........

536.25

Waiter/Waitress ................

505.65

Cashier .........................

514.70

Counterhand .....................

505.65

Cleaner .........................

501.65

Kitchenhand .....................

501.90

Laundress .......................

501.90

Yardman ........................

501.90

General Hand ....................

501.90

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
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3.

Clause 20. - Wages
Delete subclause (2) – Leading Hands and insert in lieu the following—
(2)
Leading Hands—
An employee who is appointed and placed in charge of other employees by the employer shall be paid the following rates
in addition to the employee’s normal wage per week—
From the first pay
period on or after
30/01/03
$
(a)
If placed in charge of less than
6.55
6 employees
(b)
If placed in charge of
8.90
6 to 10 employees
(c)
If placed in charge of
10.50
11 to 20 employees
(d)
If placed in charge of more
17.30
than 20 employees

4.

Clause 22. - Bar Work
Delete the amount of sixty cents and insert in lieu the amount of eighty cents.
Clause 24. – Uniforms and Laundering
Delete the amounts $1.00; $1.25 and $1.50 and insert in lieu the amounts $1.30; $1.65 and $1.95 respectively.
Clause 25. – Protective Clothing
In subclause (1) delete the amount of $1.00 and insert in lieu the amount of $1.30.

5.
6.

____________________

2003 WAIRC 07532
FUNERAL DIRECTORS’ ASSISTANTS’ AWARD
No. 18 of 1962
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOWRA AND O’DEA PTY LTD AND OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1021 OF 2002
CITATION NO.
2003 WAIRC 07532
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Funeral Directors’ Assistants’ Award No 18 of 1962 be varied in accordance with the following schedule
and that such variations shall have effect from the first pay period commencing on or after the 28th day of January,
2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 9 – Meal Time and Allowances: Delete paragraph (a) of subclause (3) of this clause and insert the following
in lieu thereof—
(3)
(a)
Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for
more than two hours, shall be supplied with a meal by the employer or be paid $8.15 for a meal and, if
owing to the amount of overtime worked, a second or subsequent meal is required the employee shall be
supplied with such meal by the employer or paid $6.60 for each meal so required.
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2.

Clause 10 – Wages: Delete subclause (3) of this clause and insert the following in lieu thereof—
(3)
Leading Hands: Any employee placed by the employer in charge of three or more other employees shall be paid
$21.10 per week in addition to the amounts prescribed in this clause.
3.
Clause 15 – Special Rates and Conditions: Delete subclauses (1) and (2) of this clause and insert the following in
lieu thereof—
(1)
An employee who is required to come into contact with a body which is in an advanced state of decomposition
shall be paid $15.30. No employee shall be entitled to more than one payment in respect of each such case.
(2)
An employee who is required to do any work in connection with an exhumation shall receive an allowance of
$47.40 or each body exhumed. No worker shall be entitled to more than one payment in respect to each such
case.
4.
Clause 26 – Standing By: Delete subclauses (1) and (2) of this clause and insert the following in lieu thereof—
(1)
Between the hours of 5.30 p.m. and midnight (Monday to Friday) - $8.85 per night.
(2)
Between 7.00 a.m. and midnight on a Saturday, Sunday or any of the holidays prescribed in Clause 12. - Public
Holidays of this award - $19.10 per day.
5.
Clause 27 – Car Allowance: Delete this clause and insert the following in lieu thereof—
Where an employee is required and authorised to use his/her own motor vehicle he/she shall be paid 57 cents per
kilometre for each kilometre travelled on his/her employer’s business.
6.
Clause 37 – Superannuation: Delete paragraphs (a) and (b) of subclause (2) of this clause and insert the following
in lieu thereof—
(2)
Employer Contributions
(a)
The employer shall contribute 9% of ordinary time earnings per eligible employee into Westscheme.
(b)
For employees who were receiving employer contributions as at 1st March 1989, into other than an
approved fund, the employer shall not be obliged to pay more than 9% into any pre-existing fund in
addition to contributing 9% of ordinary time earnings into Westscheme.
And Further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Branch Officer.
2.
The Work Related Allowances – the percentage increase in—
•
Clause 10(1)(b) – Wages
is 3.4% derived from $18 divided by $522.00 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
3.
For Expense Related Allowances—
•
Clause 9 – Overtime has been varied for the CPI for the period March 2001 to September 2002 giving the
percentage of 5.30%.
•
Clause 27 – Car Allowance
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
4.
Clause 37 – Superannuation has been amended in accordance with Principle 2(i).
Key Minimum Classification - Branch Officer
COL A
COL B
102.90%
103.4%
Rounding Used
2002
2001
Clause 10. - Wages
(3)
$20.38
$20.40
$21.09
Clause 15 – Special Rates and Conditions
(1)
(2)

$14.82
$45.79

Clause 26 - Standing By
(1)
$8.54
(2)
$18.52
The 2000 formula equals $15 divided by $492.00 equals 3.0%
The 2001 formula equals $15 divided by $507.00 equals 2.9%
The 2002 formula equals $18 divided by $522.00 equals 3.4%

COL C
Rounding
Used
21.10

$14.80
$45.80

$15.30
$47.36

47.40

$8.55
$18.50

$8.84
$19.13

8.85
19.10
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COLUMN A

COLUMN B
105.30%

COLUMN C

Rounding Used

2002

Rounding Used

$ 7.75
$ 6.25

$ 8.16
$ 6.58

$ 8.15
$ 6.60

110.24%
Clause 9. - Meal Times and Meal Allowances
2001
(3)(a)

$
$

7.77
6.23

COLUMN A

COLUMN B

2001

105.76%
2002

Clause 27. - Car Allowance
102.20%

49.4

Commission’s
Order 52.80
$ 0.5396

0.56

____________________

2003 WAIRC 07551
GARDENERS’ (GOVERNMENT) 1986 AWARD
No 16 of 1983
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE HON PREMIER OF WESTERN AUSTRALIA & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1020 OF 2002
CITATION NO.
2003 WAIRC 07551
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Mr A Harper on behalf of the DOCEP
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant Mr A Harper on behalf of the respondents, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Gardeners’ (Government) 1986 Award No 16 of 1983 be varied in accordance with the following
schedule and that such variations shall have effect from the first pay period commencing on or after the 28th day of
January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

SCHEDULE
Clause 12. – Overtime: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2)
When an employee without being notified on the previous day or earlier is required to continue working after
his usual knock off time for more than two hours, the employee shall be provided with a meal or be paid
$8.60 in lieu thereof.
Clause 16. – First Aid – Kits and Attendants: Delete subclause (2) of this clause and insert the following in lieu
thereof—
(2)
The employer shall, wherever practicable and where there are two or more employees, appoint an employee
holding current first aid qualifications from St John Ambulance or similar body to carry out first aid duty at all
works or depots where employees are employed. Such employees so appointed in addition to first aid duties,
shall be responsible under the general supervision of the supervisor or foreperson for maintaining the contents
of the first aid kit, conveying it to the place of work and keeping it in a readily accessible place for immediate
use.
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Employees so appointed shall be paid the following rates in addition to their prescribed rate per day—
Qualified Attendant
$ Per Day
10 employees or less
1.12
In excess of 10 employees
1.92
3.

4.

Clause 25. – Wages – Part C – All Employees: Delete subclause (3) of this clause and insert the following in lieu
thereof—
(3)
A Senior Gardener/Ground Attendant who is required to maintain turf wickets, bowling greens or tennis courts
shall be paid in addition to the rates prescribed an amount of $5.40 per week. Occasional off-season attention
shall not qualify an employee for payment under this subclause.
Clause 25. – Wages – Part C – All Employees: Delete subclause (5) of this clause and insert the following in lieu
thereof—
(5)
Leading Hands
Leading Hands and Senior Gardener/Ground Attendants if placed in charge of —
(a)
five and not more than ten other employees shall be paid $18.85 per week extra;
(b)
more than ten but not more than 20 other employees shall be paid $27.65 per
week extra;
(c)
more than 20 other employees shall be paid $36.65 per week extra.

5.

Clause 25. – Wages – Part C – All Employees: Delete subclause (10)(a) of this clause and insert the following in lieu
thereof—
(a)
Employees of the Zoological Gardens Board covered by this award who are required to clean public
toilets shall be paid 58 cents per closet, per week.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Tradesperson Gardener.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 16. – First Aid – Kits and Attendants
•
Clause 25. – Wages – Part C – All Employees
is 3.5% derived from $18 divided by $507.80 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 12. - Overtime has been varied for the CPI Take Away Food – Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – TRADESPERSON GARDENER
Clause
Clause 16. – First Aid – Kits and Attendants
Clause 25 – Wages – Part C – All Employees

(3)
5(a)
5(b)
5(c)
10(a)

A
$1.08
$1.85

B
$1.12

C
$1.12
$1.91

$5.20
$18.20
$26.70
$35.40
$0.56

$5.39
$18.82
$27.61
$36.62
$0.58

$5.40
$18.85
$27.65
$36.65

A
$8.15

B
$8.58195

C
$8.60

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 12. – Overtime

____________________
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2003 WAIRC 07831
GATE, FENCE AND FRAMES MANUFACTURING AWARD
No. 24 of 1971
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION,
POSTAL, PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA), APPLICANT
v.
CAI FENCES PTY LTD, DBS FENCING, WOODFORD GATEMAKERS PTY LTD,
RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 4 MARCH 2003
FILE NO.
APPLICATION 1929 OF 2002
CITATION NO.
2003 WAIRC 07831
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
WHEREAS on 4th March 2003 the Commission heard Mr C. Young on behalf of the Applicant and Mr M. Borlase on behalf of the
Respondents who by consent move the Commission to vary the Gate, Fence and Frames Manufacturing Award; and
WHEREAS the parties requested the Commission to record the following agreement—
(a)
The allowances at Clause 14. – Special Rates and Provisions and First Schedule - Wages the award, have been
adjusted by consent for Arbitrated Safety Net Increases totalling $18.00 arising from the 2002 State Wage Case
decisions. The key classification award rate used was that for a ‘Tradesperson’ prior to the awarding of
2002 Arbitrated Safety Net Increase - $485.30.
(b)
Meal allowances at Clause 7. – Overtime of the award, have been adjusted by consent for movements in CPI from
the quarter ending June 2001 up to and including the quarter ending June 2002. The index used was ‘CPI : Food :
Meals out and Take-away Foods : Total’.
(c)
Fares and travelling time at Clause 19. – Fares & Travelling Time of the award, have been adjusted following
amendment to the State Building Trades (Government) Award No. 31A of 1966.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders by
consent—
THAT the Gate, Fence and Frames Manufacturing Award be varied in accordance with the following Schedule and that
such variation shall have effect from the first pay period on or after 4 March 2003.
(Sgd.) J. F. GREGOR,
Commissioner.

[L.S.]
_________

1.

2.
(1)
(2)

(4)
3.

SCHEDULE
Clause 7. - Overtime: Delete paragraph (f) of subclause (3) and insert in lieu the following—
(f)
Subject to the provisions of paragraph (h) of this subclause, an employee required to work overtime for more
than two hours, shall be supplied with a meal by the employer or be paid $7.95 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required he shall be supplied with such meal by the
employer or paid $5.45 for each meal so required.
Clause 14. - Special Rates and Provisions:
A.
Delete subclauses (1) and (2) of this clause and insert in lieu the following—
Dirt Money: An employee shall be paid an allowance of 40 cents per hour when engaged on work of an unusually dirty
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work
done.
Confined Space: An employee shall be paid an allowance of 48 cents per hour when, because of the dimensions of the
compartment or space in which the employee is working, the employee is required to work in a stooped or otherwise
cramped position or without proper ventilation.
B.
Delete subclause (4) of this clause and insert in lieu the following—
An employee, holding a Third Year First Aid Medallion of the St. John Ambulance Association appointed by the
employer to perform first aid duties, shall be paid $7.90 per week in addition to the ordinary rate.
Clause 19. - Fares & Travelling Time: Delete subclause (2)(a), (b) and (c) and insert in lieu the following—
(a)
On places within a radius of 50 kilometres from the General Post Office, Perth - $13.30 per day.
(b)
For each additional kilometre to a radius of 60 kilometres from the General Post Office, Perth - 65 cents per
kilometre.
(c)
Subject to the provisions of paragraph (d) of this subclause, work performed at places beyond a 60 kilometre
radius from the General Post Office, Perth shall be deemed to be distant work unless the employer and the
employees, with the consent of the Union, agree in any particular case that the travelling allowance of 65 cents
per kilometre shall be paid for each kilometre in excess of 60 kilometres.
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First Schedule - Wages:
A.
Delete subclause (2) of this schedule and insert in lieu the following—
Leading Hand: In addition to the appropriate rate prescribed in subclause (1) of this clause, a leading hand shall be
paid—
(a)
If placed in charge of not less
$
than three and not more than 10
other employees
21.20
(b)
If placed in charge of more than
10 and not more than 20 other
employees
32.40
(c)
If place in charge of more than
30 other employees
41.70
B.
Delete subclause (6) of this schedule and insert in lieu the following—
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of their work as a tradesperson or as an apprentice, the employer
shall pay a tool allowance of—
(i)
$11.70 per week to such tradesperson, or
(ii)
In the case of an apprentice a percentage of $11.70 being the percentage which appears against the
year of apprenticeship in subclause (a) of subclause (3) of this Schedule.
For the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of their work as a tradesperson or apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this schedule.
(c)
An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose
tools and precision measuring instruments.
(d)
A tradesperson or apprentice shall replace or pay for any tools supplied by the employer, if lost through their
negligence.
____________________

2003 WAIRC 07600
GOVERNMENT WATER SUPPLY SEWERAGE & DRAINAGE EMPLOYEES AWARD 1981
No. 2 of 1980
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WATER CORPORATION, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1038 OF 2002
CITATION NO.
2003 WAIRC 07600
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms K Kenny
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms K Kenny on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Government Water Supply Sewerage & Drainage Employee Award 1981 be varied in accordance with
the following schedule and that such variations shall have effect from the first pay period commencing on or after
the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(1)

SCHEDULE
Clause 10. – Special Rates & Provisions: Delete this clause and insert the following in lieu thereof—
10. - SPECIAL RATES AND PROVISIONS
Meter Fitters’ Vehicle Allowance
A Meter Fitter who in the course of his/her duties has to ride a motor cycle or drive a motor vehicle shall receive
$8.05 per week extra.
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(10)

(11)

(12)
(13)
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(15)

(16)
(17)
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An employee who regulates and controls vehicular traffic in thoroughfares shall receive an allowance of $1.62 per shift
above his/her usual rate.
Offensive Allowance
(a)
An allowance of $3.40 per day shall be paid to each employee who comes into contact with filth during the
operation of cleaning out septic tanks, sand pits, ripple chambers, suction chambers of sewerage pumping
stations or in de-ragging of sewerage pumps.
(b)
An employee (other than a sewerage maintenance employee) employed on offensive work in connection with
working in or about old sewers or working in ground where fumes arise from decomposed material or from any
other cause shall be paid an allowance of 26 per cent of his/her ordinary time rate.
Dirt Money
37 cents per hour extra shall be paid to an employee when engaged on work which is agreed to be of an unusually dirty
nature.
Confined Spaces
An employee working in a compartment, space or place the dimensions of which necessitate working in a unusually
stooped or otherwise cramped position, or without proper ventilation, shall be paid an allowance of 46 cents per hour
whilst so engaged.
Underground Allowance
An employee required to work underground on tunnelling or shaft sinking shall be paid an amount of $1.62 per day or
shift, in addition to any other amount prescribed for such employee elsewhere in this Award. Where a shaft is to be sunk
to a depth greater than six metres the payment of the underground allowance shall commence from the surface. The
allowance shall not be payable to employees engaged upon “cut and cover” work at a depth of 3.5 metres or less or to
employees in trenches or excavations.
“Shaft” means an excavation over 1.8 metres deep with a cross sectional area of less than 13.4 square metres.
“Tunnelling” shall include all work performed in a tunnel until it is commissioned.
Well Work
An employee required to enter a well nine metres or more in depth for the purpose, in the first instance, of examining the
pump, or any other work connected therewith, shall receive an amount of $2.08 for such examination and 80 cents per
hour extra thereafter for fixing, renewing or repairing such work.
Hot Work
An employee who works in a place where the temperature has been raised by artificial means to between 46°C and 54°C
shall be paid 37 cents per hour or part thereof, and to more than 54°C - 44 cents per hour or part thereof, in addition to
any other amount prescribed for such employee elsewhere in this Award. Where such work continues for more than two
hours the employee shall be entitled to 20 minutes’ rest after every two hours’ work without loss of pay, not including the
special rate provided by this subclause.
Height Money
An employee shall be paid an allowance of 34 cents per hour, in addition to the ordinary rate, on which the employee
works at a height of nine metres or more above the nearest horizontal plane.
Drivers’ Licences
Initial issue or additional classifications of drivers’ licences required by the employer shall be paid for by the employer. In
addition the employer shall allow the employee sufficient time off with pay to take the requisite test.
Explosive Powered Tools Allowance
An employee qualified in accordance with the laws and regulations of the State to operate explosive powered tools shall
be paid an allowance of 85 cents per day on which such tools are used.
Any employee actually working a pneumatic tool of the percussion type shall be paid 31 cents per hour extra whilst so
engaged.
Fumes
An employee required to work in a place where fumes of sulphur or acid or other offensive fumes are present shall be
paid an allowance of 34 cents for each hour worked.
An employee using a steam or water cleaning unit shall be paid an allowance of 37 cents per hour whilst so engaged.
Wet Places
(a)
An employee required to work in a wet place or during wet weather shall be provided with rubber boots and
adequate waterproof clothing, including waterproof head covering so as to protect the employee from getting
wet.
Such waterproof clothing and rubber boots shall be replaced as required, subject to fair wear and tear in the
service of the employer.
(b)
Any employee working in a wet place shall be paid an allowance of $1.74 per day in addition to the ordinary
rate, irrespective of the time worked unless his/her classification expressly includes an allowance for wet pay.
(c)
A place shall be deemed to be wet when it is agreed that water (other than rain) is continually dropping from
overhead to such an extent that it would saturate the clothing of an employee if waterproof clothing was not
provided or when the water in the place where the employee is standing is over 2.5 centimetres deep.
(d)
Where the employer directs work to continue during rain, the employer may, if adequate protective clothing is
supplied the employee, require the employee to continue working. For such work the employee shall be paid an
allowance of 25% of the ordinary rate.
Handling Lime Cement or Flyash
Any employees involved in the handling of dry cement, lime or flyash shall be paid $1.95 per day.
Hot Bitumen
An employee handling hot bitumen or asphalt or dipping materials in creosote, shall be paid 45 cents per hour extra.
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An employee shall be provided with gloves and overalls and with oil or other solvents suitable for the removal of the
above materials.
Pesticides and Toxic Substances
(a)
An employer who requires an employee to use a pesticide or toxic substance shall—
(i)
inform the employee of any known health hazards involved; and
(ii)
pursuant to the relevant Acts and Regulations, ascertain whether and, if so, what protective clothing
and/or equipment should be worn during its use.
(b)
Pending advice obtained pursuant to the relevant Acts and Regulations, the employer may require the pesticide
or toxic substance to be used, if the employee is informed of any safety precautions specified by the
manufacturer of the pesticide and instructs the employee to follow those precautions.
(c)
The employer shall supply the employee with any protective clothing or equipment required pursuant to
paragraph (a) or (b) hereof and, where necessary, instruct him/her in its use.
(d)
An employee required to wear protective clothing or equipment for the purposes of this subclause shall be paid
45 cents per hour or part thereof while doing so unless the union and the employer agree that by reason of the
nature of the protective clothing or equipment the employee does not suffer discomfort or inconvenience while
wearing it, or in the event of disagreement, the Board of Reference so determines.
(e)
An allowance is not payable under this subclause if the advice obtained pursuant to subparagraph (a)(ii) hereof
in writing indicates that protective clothing or equipment is not necessary.
Asbestos
An employee using materials containing asbestos or working in close proximity to any employee using such material shall
be provided with and shall use all necessary safeguards as required by the appropriate occupational health authority.
Where such safeguards include the mandatory wearing of protective equipment, i.e. combination overalls and breathing
equipment or similar apparatus, any such employee shall be paid 47 cents per hour extra whilst so engaged.
Shotfirers Allowance
An employee being a permit holder, responsible for the proper handling of explosives and the conducting of firing shall
be paid an allowance of $4.00 per shift.
The work of an electrical fitter shall not be tested by an employee of a lower grade.
An Electronic Tradesperson, an Electrician - Special Class, an Electrical Fitter and/or an Armature Winder or an
Electrical Installer who holds and in the course of employment may be required to use a current ‘A’ grade or ‘B’ grade
licence issued pursuant to the relevant Regulation in force on the 28th day of February, 1978 under the Electricity Act,
1948 shall be paid an allowance of $14.80 per week. Provided that an employee appointed to the DC classification
structure as contained in Clause 38. - Wages, of this Award shall not receive this allowance as the wage rate contained in
the DC classification structure includes a component for licence allowance.
Special Rates Not Cumulative
Where more than one of the disabilities entitling an employee to extra rates exists on the same job, the employer shall be
bound to pay only one rate, namely the highest for the disabilities so prevailing. Provided further that this subclause shall
not apply to confined space, dirt money, height money, hot work or wet work the rates for which are cumulative.
Special Disability Not Otherwise Provided For in This Award
Where a union representing a particular group of employees claims the existence of special disability not otherwise
provided for in this Award, representatives of the employer and the union shall confer with a view to agreeing upon an
appropriate special rate. In the event of agreement not being reached, the matter may be referred to the Western
Australian Industrial Relations Commission.
(a)
All employees called upon to clean closets, connected with septic tanks or sewerage shall receive an allowance
of 45 cents per closet per week.
(b)
For the purposes of this subclause, one metre of urinal shall count as one closet and three urinal stalls shall
count as one closet.
(c)
All such employees shall be supplied with rubber gloves on request.
Polychlorinated Biphenyls
Employees required to remove or handle equipment or fittings containing polychlorinated biphenyls (PCBs) for which
protective clothing must be worn shall, in addition to the rates and provisions contained in this clause, be paid an
allowance of $1.49 per hour whilst so engaged.
Spray Application Painters
A painter engaged on any spray applications carried out in other than a properly constructed booth approved by the
Department of Occupational Health, Safety and Welfare shall be paid 37 cents per hour or part thereof in addition to the
rates otherwise prescribed in this Award.
Fuel, Kerosene and Water
Electric pump attendants and pumping station assistants shall be supplied with free water and in lieu of fuel and kerosene
be paid $4.80 per week or such other amount as may be agreed between the parties or determined by the Board of
Reference.
(a)
Subject to the provisions of this clause, an employee whilst employed on foundry work shall be paid a disability
allowance of 26 cents for each hour worked to compensate for all disagreeable features associated with foundry
work including heat, fumes, atmospheric conditions, sparks, dampness, confined spaces and noise.
(b)
The foundry allowance herein prescribed shall also apply to apprentices and unapprenticed juniors employed in
foundries; provided that where an apprentice is, for a period of half a day or longer, away from the foundry for
the purpose of receiving tuition, the amount of foundry allowance paid to him/her shall be decreased
proportionately.
(c)
The foundry allowance herein prescribed shall be in lieu of any payment otherwise due under this clause and
does not in any way limit any employer’s obligations to comply with all relevant requirements of Acts and
Regulations relative to conditions in foundries.
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For the purpose of this subclause foundry work shall mean—
(i)
Any operation in the production of castings by casting metal in moulds made of sand, loam, metal,
moulding composition or other material or mixture of materials or by shell moulding, centrifugal
casting or continuous casting; and
(ii)
where carried on as an incidental process in connection with and in the course of production to which
subparagraph (i) of this definition applies, the preparation of moulds and cores (but not in the making
of patterns and dies in a separate room), knock out processes and dressing operations, but shall not
include any operation performed in connection with—
(aa)
non-ferrous die casting (including gravity and pressure);
(bb)
casting of billets and/or ingots in metal moulds;
(cc)
continuous casting for metal into billets;
(dd)
melting of metal for use in printing;
(ee)
refining of metal.
Fluoride Allowance
An employee who is required to handle fluoride shall be paid an allowance of $3.50 per week. This allowance shall only
be payable to an employee who was formerly covered by the Government Water Supply (Kalgoorlie Pipeline) Award No.
15 of 1981.
Clause 12. – First Aid Attendant: Delete subclause (3) of this clause and replace the following in lieu thereof—
An employee who is a qualified first aid attendant and is appointed by the employer to carry out first aid duties in addition
to normal duties, shall be paid an additional rate of $1.44 per day.
Clause 14. – Travelling Time & Allowances: Delete subclause (3)(a) of this clause and replace the following in lieu
thereof—
An employee required to “follow the job” as in paragraph (1)(a) hereof shall be compensated for fares and travelling time
to and from the job incurred by the employee, by—
(a)
For travelling daily to and from the job within a radius of 50 kilometres of the G.P.O. Perth - an allowance of
$13.90 per day.
Clause 17. – Tea Breaks, Meal Hours & Refreshments: Delete subclause (6)(a) of this clause and replace the
following in lieu thereof—
(a)
An employee required to work overtime for more than 1.5 hours without being notified on the previous day or
earlier that he/she will be so required to work shall either be supplied with a meal by the employer or paid
$9.55 but payment need not be made to employees residing in the locality of the work who can reasonably
return home for meals.
Clause 26. – Distant Work - Construction: Delete subclauses (6) & (7) of this clause and replace the following in
lieu thereof—
An employee to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $29.15 and for
any weekend he/she returns home from the job but only if—
(a)
the employer or his/her agent is advised of the intention not later than the Tuesday immediately preceding the
weekend in which the employee so returns;
(b)
he/she is not required for work during that weekend;
(c)
the employee returns to the job on the first working day following the weekend; and
(d)
the employer does not provide or offer to provide suitable transport.
Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the
job, he/she shall be provided with suitable transport to and from that job or be paid an allowance of $12.07 per day,
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess
travelling time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.
Clause 38. - Wages: Delete subclauses (6), (7) & (8) of this clause and replace the following in lieu thereof—
Tool Allowance
(a)
Engineering Trades
(i)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required
by that tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the
employer shall pay a tool allowance of—
(aa)
$10.30 per week to such tradesperson; or
(bb)
in the case of an apprentice a percentage of $10.30 being the percentage which appears
against the year of apprenticeship in subclause (5) of this clause.
(ii)
Any tool allowance paid pursuant to paragraph (i) of this subclause shall be included in, and form part
of, the ordinary weekly wage prescribed in subclause (2) of this clause.
(iii)
An employer shall provide for the use of tradespersons or apprentices all necessary power tools,
special purpose tools and precision measuring instruments.
(iv)
A tradesperson or apprentice shall replace or pay for any tools supplied by the employer if lost
through the negligence of the employee.
(b)
Building Trades
In addition to the rate of pay prescribed in this clause for a Painter or a Signwriter, such employee shall be paid
a tool allowance of $3.60 per week in accordance with the provisions of the Building Trades (Government)
Award.
Leading Hands
An employee placed in charge of—
(a)
Metal Trades
(i)
Three and not more than 10 other employees shall be paid $18.65 per week extra.
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(ii)
(iii)
(iv)

(b)

(8)

More than 10 and not more than 20 other employees shall be paid $28.55 per week extra.
More than 20 other employees shall be paid $36.80 per week extra.
A Certificated Rigger or Scaffolder on ships and buildings, other than a Leading Hand, who, in
compliance with the provisions of the Occupational Health, Safety and Welfare Act and Regulations
1988, is responsible for the supervision of not less than three other employees shall be deemed a
Leading Hand and shall be paid at the rate prescribed for a Leading Hand in charge of not less than
three and not more than 10 other employees.
Building Trades
(i)
Three and not more than 10 other employees shall be paid $28.75 per week extra.
(ii)
More than 10 and not more than 20 other employees shall be paid $38.30 per week extra.
(iii)
More than 20 other employees shall be paid $47.95 per week extra.

Construction Work Allowance
(a)
Subject to the provisions of this clause, an employee specified in this clause shall be paid an allowance at the
rate of $17.50 per week to compensate for disabilities when actually engaged on construction work on site (as
defined).
(b)
“Construction Work” for the purpose of paragraph (a) hereof, shall mean and include all work performed on site
on the construction, alteration, repair or maintenance of roads, reservoirs and drainage works, pipelines, water
and sewerage mains and services. It shall not include the following classes of work—
(i)
work in, around and/or adjacent to any workshop, depot, yard, treatment works, nursery or other
similar establishments;
(ii)
work in, around and/or adjacent to pumping stations for less than two hours;
(iii)
gardening operations; or
(iv)
driving vehicles, floats or fork lifts when that driving is not directly associated with construction work
(as defined) for less than four hours on the day.
(c)
An employee referred to in paragraph (a) of this subclause who is employed on construction work (as defined)
for less than one week shall be paid for each day so employed, 1/5th of the said allowance.
(d)
Provided that an employee under this clause who is engaged in the construction, or alteration of any building,
structure or other civil engineering project which is carried out in areas excluded in paragraph (b) of this
subclause shall be paid a construction allowance at the rate of $8.75 per week.

And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is C10.
2.
The Work Related Allowances – the percentage increase in—
•
Clause 10 – Special Rates and Provisions
•
Clause 12 – First Aid Attendant
•
Clause 38 - Wages
is 3.4% derived from $18 divided by $526.00 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
3.
For Expense Related Allowances—
•
Clause 14 – Travelling Time and Allowances
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
•
Clause 17 – Tea Breaks, Meal Hours and Refreshments has been varied for the CPI for the period March
2001 to September giving the percentage of 5.30%.
•
Clause 26 – Distant Work
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
June 2000

137.6
130.1

X

100
1

=

5.76%

For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
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GOVERNMENT WATER SUPPLY, SEWERAGE AND DRAINAGE EMPLOYEES AWARD 1981
Key Minimum Classification - C10
Clause 10 - Special Rates and Provisions
COLUMN A
COLUMN B
COLUMN C
102.90%
103.40%
2001
Rounding Use
2002
Rounding Use
-1
$ 7.80
$ 8.07
8.05
-2
$ 1.58
Comm final order $1.57
$ 1.62
-3
$ 3.26
$ 3.38
3.40
(b)

9
11
12
13
14

$
$
$
$
$
$
$
$
$
$
$
$
$

0.26
0.36
0.45
1.58
2.01
0.77
0.36
0.42
0.33
0.83
0.30
0.33
0.36

$
$
$

1.67
1.89
0.45

Comm final order $1.68

16
17
19

$
$

0.45
0.46

Commm final order $.044
Comm final order $0.45
COLUMN A

20
22
25
26
27
28

$ 3.85
$ 14.35
$ 0.43
$ 1.44
$ 0.36
$ 4.65

$ 0.45
$ 0.47
COLUMN B
$ 3.98
$ 14.84
$ 0.45
$ 1.49
$ 0.37
$ 4.81

Comm final order $0.25

30

$
$

$ 0.26
$ 3.52

-4
-5
-6
-7
8

(15)(b)

18(d)

29(a)

0.24
3.40

$
$
$
$
$
$
$
$
$
$
$
$

Comm final order $1.57

Comm final order $0.82

0.37
0.46
1.62
2.08
0.80
0.37
0.44
0.34
0.85
0.31
0.34
0.37

2.10

$ 1.74
$ 1.95
$ 0.45

Comm final order $0.44

COLUMN C
4.00
14.80

4.80
3.50

Clause 12 - First Aid Attendant
-3
Clause 38 - Wages
(6)(aa)
(6)(bb)
(6)(b)
(7)(a)(i)
(7)(a(ii)
(7)(a)(iii)
(7)(b)(I)
(7)(b)(ii)
(7)(b)(iii)
(8)(a)
(8)(d)

COLUMN A
$ 1.39
$
$
$
$
$
$
$
$
$
$
$

9.99
9.99
3.48
18.03
27.59
35.62
27.80
37.04
46.38
16.95
8.47

The 2000 formula equals $15.00 divided by 496.00 equals 3%
The 2001 formula equals $15.00 divided by $511 equals 2.9%
The 2002 formula equals $18.00 divided by 526.00 equals 3.4%

COLUMN B
$ 1.44
$
$
$
$
$
$
$
$
$
$
$

10.33
10.33
3.59
18.64
28.53
36.83
28.75
38.30
47.96
17.52
8.76

COLUMN C

10.30
10.30
3.60
18.65
28.55
36.80
28.75
38.30
47.95
17.50
8.75
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102.20%
Clause 14 - Travelling Time and Allowances
(3)(a)
2001
13.1838

715

COLUMN A

COLUMN B
105.76%

COLUMN C

Rounding Use
13.18

2002
13.939168

Rounding Use
13.90

COLUMN B
105.30%
2002
9.5419996

COLUMN C

Clause 17 - Tea Breaks, Meal Hours and Refreshments
COLUMN A
110.24%
2001
9.06

(6)(a)

9.55

Clause 26 - Distant Work
102.20%
2001
27.56
12.02

-6
-7

105.76%
2002
29.150988
12.710998

Rounding Use
29.15
12.7

____________________
2003 WAIRC 07595
GOVERNMENT WATER SUPPLY, SEWERAGE & DRAINAGE FOREMAN’S AWARD 1984
No. A10 of 1983
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WATER CORPORATION, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1037 OF 2002
CITATION NO.
2003 WAIRC 07595
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms K Kenny
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms K Kenny on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Government Water Supply, Sewerage & Drainage Foreman’s Award 1984 be varied in accordance with
the following schedule and that such variations shall have effect from the first pay period commencing on or after
the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
1.
Schedule F. – District Allowance: Delete subclause (6) of this schedule and insert the following in lieu thereof—
(6)
The weekly rate of district allowance payable to employees pursuant to subclause (3) of this clause shall be as follows—
COLUMN I
DISTRICT

6
5

COLUMN II
STANDARD RATE
$ per week
64.64
52.84

COLUMN III
EXCEPTIONS TO
STANDARD RATE
Town or Place
Nil
Fitzroy Crossing
Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin)
Marble Bar
Wittenoom
Karratha
Port Hedland

COLUMN IV
RATE
$ per week
Nil
71.05

66.18

62.33
57.84
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COLUMN I
DISTRICT

COLUMN II
STANDARD RATE

4

$ per week
26.55

3

16.80

2

11.93

1

Nil

COLUMN III
EXCEPTIONS TO
STANDARD RATE
Town or Place
Warburton Mission
Carnarvon
Meekatharra
Mount Magnet
Wiluna
Laverton
Leonora
Cue
Kalgoorlie
Boulder
Ravensthorpe
Norseman
Salmon Gums
Marvel Loch
Esperance
Nil

83 W.A.I.G.
COLUMN IV
RATE
$ per week
71.69
25.01
26.55

3.98
15.90

Nil

Note:

In accordance with subclause (4) of this clause employees with dependants shall be entitled to double the rate of district
allowance shown.
The allowances prescribed in this subclause shall operate from the beginning of the first pay period commencing on or
after 28 January 2003.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
Schedule F – District Allowance has been varied for the CPI for the period December 2001 to September 2002 giving the
percentage of 2.4%.
EXPLANATION—
September Quarter 2002
135.8
December Quarter 2001
132.6
(CPI – All Groups, Index Numbers (a) – Perth)
Government Water Supply, Sewerage and Drainage Foremen’s Award 1984
Schedule F - District Allowances
COLUMN A
COLUMN B
COLUMN A
2001 Rates
2002 Rates
2001 Rates
Column II
Column II
Column IV
2.30%
102.40%
2.30%
63.12
64.64
-6
51.60
52.84
69.39
-5
64.63
60.87
56.49
25.93
26.55
70.01
-4
24.42
16.41
16.80
25.93
-3
11.65
11.93
3.88
-2
15.53
December Quarter 2001 132.6
March Quarter 2001 129.6
(CPI - All Groups, Index Numbers(a) - Perth)
132.6 divided by 129.6 times 100 take 100 -= 2.3%
September 2002 Quarter 135.8
December 2001 132.6
(CPI - All Groups, Index Numbers (a) - Perth)
135.8 divided by 132.6 times 100 - 100 = 2.4%
____________________

COLUMN B
2001 Rates
Column IV
102.40%
71.05
66.18
62.33
57.84
71.69
25.01
26.55
3.98
15.90
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2003 WAIRC 07538
HEALTH ATTENDANTS’ AWARD 1979
No. A49 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
SPORTMAN HEALTH STUDIO & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1036 OF 2002
CITATION NO.
2003 WAIRC 07538
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Health Attendants’ Award 1979 be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 14. – Overtime: Delete subclause (3)(a) of this clause and insert the following in lieu thereof:
(3)
(a)
Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime
for more than two hours, shall be supplied with a meal by the employer or be paid $7.30 for a meal
and, if owing to the amount of overtime worked, a second or subsequent meal is required the
employee shall be supplied with such meal by the employer or paid $5.05 for each meal so required.
2.
Clause 27. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(1)
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
(i)
Westscheme; or
(ii)
an exempted Fund allowed by subclause (4) of this clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
For Expense Related Allowances—
•
Clause 14. - Overtime has been varied for the CPI Take Away Food – Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
2.
Clause 27 – Superannuation has been amended in accordance with Principle 2(i).
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
1.

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause 14. – Overtime

Clause
(3)(a)

A
$6.95
$4.80

____________________

B
$7.31
$5.05

C
$7.30
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2003 WAIRC 07608
HEALTH WORKERS – COMMUNITY & CHILD HEALTH SERVICES AWARD 1980
NO. R21 OF 1979
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HON MINISTER FOR HEALTH, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1035 OF 2002
CITATION NO.
2003 WAIRC 07608
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Mr C Gleeson
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr C Gleeson on behalf of the respondents, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Health Workers – Community & Child Health Services Award 1980 be varied in accordance with the
following schedule and that such variations shall have effect from the first pay period commencing on or after the
28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 16. – Uniforms: Delete subclause (3) of this clause and insert the following in lieu thereof—
(3)
The employer shall pay an allowance of $1.17 cents per week for the laundering of uniforms.
And further, with the consent of the parties, the Commission records the following basis for variations—
For Expense Related Allowances—
•
Clause 16. - Uniforms has been varied for the CPI Clothing Services and Shoe Repair – Perth for the period
June 2001 to September 2002 giving the percentage 1.61%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
A
B
C
1.

Clause 16. – Uniforms

$1.15

$1.17

____________________
2003 WAIRC 07677
HORTICULTURAL (NURSERY) INDUSTRY AWARD, NO 30 OF 1980
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
ADVANCED NURSERY & OTHERS, RESPONDENTS
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
TUESDAY, 11 FEBRUARY 2003
FILE NO.
APPLICATION 900 OF 2002
CITATION NO.
2003 WAIRC 07677
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Mr C Young on behalf of the applicant and Mr E Rea and Ms S Thorp as agents on behalf of various respondents,
and by consent, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Horticultural (Nursery) Industry Award, No 30 of 1980 be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after the 30th day of
January 2003.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________
SCHEDULE
Clause 1B. – Minimum Adult Award Wage: Delete this clause
Clause 2. – Arrangement: Delete this clause and insert the following in lieu thereof—
Title
Arrangement
Area and Scope
Term
Wages
Location Allowance
Contract of Service
Notification of Change
Redundancy
Casual Employees
Part-Time Employees
Hours
Meal Period
Overtime
Sick Leave
Public Holidays and Annual Leave
Employment Records
Representative Interviewing Employees
Right of Entry
Supported Wage
First Aid
Long Service Leave
Bereavement Leave
Apprentices
General Provisions
Parental Leave
Superannuation
Definitions
Payment of Wages
Effect of 38 Hour Week
Award Modernisation/Enterprise Agreements
Training
Dispute Settlement Procedure
Appendix 1. – Make Up of Total Wage
Schedule A – Named Parties to the Award
Schedule B – Respondents to the Award
3.
Clause 4. – Term: Delete this clause and insert the following in lieu thereof:
This Award shall now operate until varied, review or cancelled.
4.
Clause 5. – Wages: Delete this clause and insert the following in lieu thereof—
The minimum weekly rate of wages payable to employees under this Award shall be as follows—
(1)
Adult Employees
Total Rate
Per Week
$
1.
2.
1.
2.
3.
4.
5.
6.
7.
7A.
7B.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.

Trainee (90% of Horticultural Employee Grade 1 rate)
388.26
Horticultural Employee Grade 1
431.40
Horticultural Employee Grade 2
438.10
Horticultural Employee Grade 3
443.70
Horticultural Tradesperson Grade 1*
494.30
Horticultural Tradesperson Grade 2
513.00
Horticultural Tradesperson Advanced
533.60
* Key Classification Rate
The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
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(2)

(3)

(4)
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Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
“Overaward payment” shall mean the amount (whether it be termed “overaward payment”, “attendance bonus” or any
term whatsoever) which an employee would receive in excess of the “award wage”. Provided that such payment shall
exclude overtime, shift allowance, penalty rates, disability allowances, fares and travelling time and any other ancillary
payments of a like nature prescribed by the award.
Junior Employees
Junior employees shall be entitled to the following percentage of the Adult Employee Grade 1 wage:
%
Under 16 years of age
40
16 years of age
50
17 years of age
60
18 years of age
70
19 years of age
80
20 years of age
90
Leading Hands
In addition to the appropriate rate prescribed in subclauses (1) or (2) of this clause, a Leading Hand shall be paid—
$
(a)
In charge of not less than three employees and not more than 10 other employees
20.10
(b)

In charge of more than 10 and not more than 20 other employees

30.95

(c)

In charge of more than 20 other employees

38.70

Apprentices
Apprentices shall be paid the following percentage amount of the Horticultural Tradesperson Grade 1 rate.
Four year term
%
First year
Second year
Third year
Fourth year

42
55
75
88

(5)

Minimum Adult Award Wage
(a)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(b)
The Minimum Adult Award Wage for full time adult employees is $431.40 per week payable from the
beginning of the first pay period commencing on or after 1st August 2002.
(c)
The Minimum Adult Award Wage of $431.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case Decisions.
(d)
Unless otherwise provided in this clause adults employed as casual or part-time employees shall not be paid less
than pro rata the Minimum Adult Award Wage according to the hours worked.
(e)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $431.40 per week.
(f)
(i)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships
or Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(ii)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(g)
Subject to this clause the Minimum Adult Award Wage shall—
(i)
apply to all work in ordinary hours
(ii)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(h)
Minimum Adult Award Wage
The rates of pay in this Award include the minimum weekly wage for adult employees payable under the
2002 State Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be
offset against any equivalent amount in rates of pay received by employees whose wages and conditions of
employment are regulated by this Award which are above the wage rates prescribed in the Award. Such above
award payments include wages payable pursuant to enterprise agreements, consent awards or award variations
to give effect to enterprise agreements and over award arrangements. Absorption which is contrary to the terms
of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

5.
(1)

Clause 7. – Contract of Service: Delete this clause and insert the following in lieu thereof—
An employee shall perform such work as the company may from time to time reasonably require.
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Termination of Employment
(a)
Full-time and Part-time employees
(i)
Should an employer wish to terminate a full-time or part-time employee, the following period of
notice shall be provided—
Period of Continuous Service
Not more than 1 year
More than 1 year but not more than 3 years
More than 3 years but not more than 5 years
More than 5 years
(ii)

(3)

(4)
(5)

(6)

(7)

(8)
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Period of Notice
1 week
2 weeks
3 weeks
4 weeks

Employees over 45 years of age with two or more years’ continuous service at the time of termination,
shall receive an additional week’s notice.
(iii)
Where the relevant notice is not provided, the employee shall be entitled to payment in lieu. Provided
that employment may be terminated by part of the period of notice and part payment in lieu.
(iv)
Payment in lieu of notice shall be calculated using the employee’s weekly ordinary time earnings.
(v)
The period of notice in this clause shall not apply in the case of dismissal for serious misconduct, that
is, misconduct of a kind such that it would be unreasonable to require the employer to continue the
employment during the notice period.
(vi)
Notice of termination by employee. Except in the first three months of service, one week’s notice shall
be necessary for an employee to terminate his or her engagement or the forfeiture or payment of one
week’s pay by the employee to the employer in lieu of notice. In the first month of service, an
employee may give a moment’s notice to terminate his or her employment. In the second month’s
service, an employee may give one day’s notice to terminate his or her employment, or the forfeiture
of one day’s pay by the employee to the employer in lieu of notice.
(vii)
Termination by employer prior to public holiday. An employee whose employment is terminated by
the employer on the business day preceding a holiday or holidays, otherwise than for misconduct,
shall be paid for such holiday or holidays. Provided that in the event of Christmas Eve falling on a
Saturday or a Sunday any employee whose employment is terminated by the employer on the
preceding Friday otherwise than for misconduct, shall be paid for Christmas Day and Boxing Day.
(viii)
Probation. An employee engaged under the terms of this award may be engaged under probation for
an agreed period not exceeding three months. Notwithstanding placitum (i) of paragraph (a) of this
subclause, should an employer wish to terminate an employee still on probation, one day’s notice
shall be provided.
Provided that where the relevant notice period is not provided, the employee shall be entitled to
payment in lieu.
(b)
Casual Employees
The employment of a casual employee may be terminated by the giving or receiving of one hour’s notice.
Where an employee has given or been given notice he or she shall continue in employment until the date of expiration of
such notice. An employee who, having given or been given notice, without reasonable cause (proof whereof shall lie upon
the employee) absents himself or herself from work during such period, shall be deemed to have abandoned employment
and shall not be entitled to payment for work done within that period.
Service by the employee with a business which has been transmitted from one employer to another and the employee’s
service has been deemed continuous in accordance with the provisions of Clause 20. - Long Service Leave of this award
shall also constitute continuous service for the purpose of this clause.
Time Off During Notice Period
Where an employer has given notice of termination to an employee who has completed two month’s continuous service,
that employee shall, for the purpose of seeking other employment be entitled to be absent from work up to a maximum of
eight ordinary hours without deduction of pay. The time off shall be taken at times that are convenient to the employee
after consultation with the employer.
Provided that this subclause shall not apply to a casual employee.
Statement of Employment
The employer shall, upon receipt of a request from an employee whose employment has been terminated, provide to the
employee a written statement specifying the period of employment and the classification or the type of work performed
by the employee.
Absence from Duty
The employer shall be under no obligation to pay for any day not worked upon which the employee is required to present
for duty, except when such absence is due to leave to which the employee is entitled to take and be paid for under the
provisions of this award.
Standing Down of Employees
(a)
The employer is entitled to deduct payment for any day or part of a day upon which an employee cannot be
usefully employed because of industrial action by the union party to this award, or by any other association or
union.
(b)
The provisions of paragraph (a) of this subclause also apply where the employee cannot be usefully employed
through any cause which the employer could not reasonably have prevented but only if, and to the extent that,
the employer and the union concerned so agree or, in the event of disagreement, the Western Australian
Industrial Relations Commission so determines.
(c)
Where the stoppage of work has resulted from a breakdown of the employer’s machinery the Western
Australian Industrial Relations Commission, in determining a dispute under paragraph (b) of this subclause,
shall have regard for the duration of the stoppage and the endeavours made by the employer to repair the
breakdown.
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Clause 7A. – Notification of Change: Delete this clause and insert the following in lieu thereof—
Employer’s Duty to Notify
(a)
Where an employer has made a definite decision to introduce major changes in production, program,
organisation, structure or technology that are likely to have “significant effects” on employees, the employer
shall notify the employees who may be affected by the proposed changes and their union or unions.
(b)
“Significant effects” include termination of employment, major changes in the composition, operation or size of
the employer’s workforce or in the skills required; the elimination or diminution of job opportunities, promotion
opportunities or job tenure; the alteration of hours of work; the need for retraining or transfer of employees to
other work or locations and the restructuring of jobs. Provided that where the award makes provision for
alteration of any of the matters referred to herein an alteration shall be deemed not to have “significant effects”.
Employer’s Duty to Discuss Change
(a)
The employer shall discuss with the employees affected and their union or unions, the introduction of the
changes referred to in subclause (1) of this clause among other things, the effects of the changes are likely to
have on employees, measures to avoid or minimise the adverse effects of such changes on employees and shall
give prompt consideration to matters raised by the employees and/or their union in relation to the changes.
(b)
The discussion shall commence as soon as is practicable after a definite decision has been made by the
employer to make the changes referred to in subclause (1) paragraph (a) of this clause.
(c)
For the purpose of such discussion, the employer shall provide in writing to the employees concerned and their
union or unions, all relevant information about the changes including the nature of the changes proposed; the
expected effects of the changes on employees and other matters likely to affect employees provided that any
employer shall not be required to disclose confidential information the disclosure of which would be
unfavourable to the employer’s interests.
Clause 7B. – Redundancy: Delete this clause and insert the following in lieu thereof—
Discussions Before Terminations
(a)
Where an employer has made a definite decision that the employer no longer wishes the job the employee has
been doing done by anyone and this is not due to the ordinary and customary turnover of labour and that
decision may lead to termination of employment, the employer shall hold discussions with the employees
directly affected and with the union.
(b)
The discussions shall take place as soon as is practicable after the employer has made a definite decision that
would invoke the provisions of subclause (1) paragraph (a) hereof and shall cover, among other things, any
reasons for the proposed terminations, measures to avoid or minimise the terminations and measures to mitigate
any adverse affect of any terminations on the employees concerned.
(c)
For the purpose of the discussion the employer shall, as soon as practicable, provide in writing to the employees
concerned and the union, all relevant information about the proposed terminations including the reasons for the
proposed terminations, the number and categories of employees likely to be affected and the number of
employees normally employed and the period over which the terminations are likely to be carried out. Provided
that any employer shall not be required to disclose confidential information the disclosure of which would be
unfavourable to the employer’s interests.
Transfer to Lower Paid Duties
Where an employee is transferred to lower paid duties for reasons set out in subclause (1) hereof, the employee shall be
entitled to the same period of notice of transfer as he or she would have been entitled to if his or her employment had
been terminated, and the employer may at the employer’s option, make payment in lieu thereof of an amount equal to the
difference between the former ordinary time rate of pay and the new lower ordinary time rates for the number of weeks of
notice still owing.
Severance Pay
In addition to the period of notice prescribed for ordinary termination in Clause 7. - Contract of Service, subclause (2)
paragraph (a), and subject to further order of the Western Australian Industrial Relations Commission, an employee
whose employment is terminated for reasons set out in subclause (1) paragraph (a) hereof, shall be entitled to the
following amount of severance pay in respect of a continuous period of service.
Period of Continuous Service
1 year or less

(4)

(5)
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Severance Pay
Nil

1 year and up to the completion of 2 years

4 weeks

2 years and up to the completion of 3 years

6 weeks

3 years and up to the completion of 4 years

7 weeks

4 years and over

8 weeks

“Week’s Pay” means the ordinary time rate of pay for the employee concerned. Provided that the severance payments
shall not exceed the amount which the employee would have earned if employment with the employer had proceeded to
the employee’s normal retirement date.
Employee Leaving During Notice
An employee whose employment is terminated for reasons set out in subclause (1) paragraph (a) hereof, may terminate
his or her employment during the period of notice and, if so, shall be entitled to the same benefits and payments under this
clause had he or she remained with the employer until the expiry of such notice.
Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice.
Alternative Employment
An employer, in a particular redundancy case, may make application to the Western Australian Industrial Relations
Commission to have the general severance pay prescription varied if the employer obtains acceptable alternative
employment for an employee.

83 W.A.I.G.
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(6)

Time Off During Notice Period
(a)
During the period of notice of termination given by the employer an employee shall be allowed up to one day’s
time off without loss of pay during each week of notice for the purpose of seeking other employment.
(b)
If the employee has been allowed paid leave for more than one day during the notice period for the purpose of
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of
attendance at an interview or he or she shall not receive payment for the time absent. For this purpose a
statutory declaration will be sufficient.

(7)

Notice to Commonwealth Employment Service
Where a decision has been made to terminate employees in the circumstances outlined in subclause (1) paragraph (a)
hereof, the employer shall notify the Commonwealth Employment Service thereof as soon as possible giving relevant
information including the number and categories of the employees likely to be affected and the period over which the
terminations are intended to be carried out.

(8)

Superannuation Benefit
Subject to an order of the Western Australian Industrial Relations Commission, where an employee who is terminated
receives a benefit from a superannuation scheme, he or she shall only receive under subclause (3) hereof, the difference
between the severance pay specified in that subclause and the amount of the superannuation benefit he or she receives,
that is attributable to employer contributions only.
If the superannuation benefit is equal to, or greater than the amount due under subclause (3) hereof, then he or she shall
receive no payment under that subclause.
“Superannuation Scheme” in this subclause, shall mean a scheme other than one implemented solely for purposes of
compliance with Clause 25. - Superannuation of this award, or an Order of the Western Australian Industrial Relations
Commission.

(9)

Transmission of Business
(a)
Where, before or after the date of this award, a business is transmitted from an employer (in this subclause
called “the transmittor”) to another employer (in this subclause called “the transmittee”), an employee who at
the time of such transmission was an employee of the transmittor in that business becomes an employee of the
transmittee—
(i)
the continuity of the employment of the employee shall be deemed not to have been broken by reason
of such transmission; and
(ii)
the period of employment which the employee has had with the transmittor or any prior transmittor
shall be deemed to be service of the employee with the transmittee.
(b)
In this subclause “business” includes trade, process, business or occupation and includes part of any such
business and “transmission” includes transfer, conveyance, assignment or succession whether by agreement or
by operation of law and “transmitted” has a corresponding meaning.
Employees With Less Than One Year’s Service
This clause shall not apply to employees with less than one year’s continuous service and the general obligation on
employers should be no more than to give relevant employees an indication of the impending redundancy at the first
reasonable opportunity, and to take such steps as may be reasonable to facilitate the obtaining by the employees of
suitable alterative employment.
Employees Exempted
This clause shall not apply where employment is terminated as a consequence of serious misconduct justifying instant
dismissal, or in the case of casual employees, apprentices, or employees engaged for a specific period of time or for a
specified task or tasks.
Employers Exempted
Subject to an order of the Western Australian Industrial Relations Commission, in a particular redundancy case, this
clause shall not apply to employers who employ less than 15 employees.
Incapacity to Pay
An employer, in a particular redundancy case, may make application to the Western Australian Industrial Relations
Commission to have the general severance pay prescription varied on the basis of the employer’s incapacity to pay.

(10)

(11)

(12)

(13)

8.
(1)
(2)
(3)
(4)
(5)

Clause 8. - Casual Employees: Delete this clause and insert the following in lieu thereof—
A casual employee is one who is engaged and paid as such.
A casual employee is to be informed that he or she is employed on a casual basis before he or she is engaged.
The service of a casual employee may be terminated by one hour’s notice, given by either side, on any day.
A casual employee shall not receive paid leave under the entitlements in this award.
A casual employee, except as otherwise provided in this award, shall be paid the ordinary hourly rate prescribed for the
classification of work performed with the addition of 20 percent.

9.
(1)

Clause 9. – Part-Time Employees: Delete this clause and insert the following in lieu thereof—
Part-time employees may be employed on a regular basis for less total hours or weeks in a year than full-time employees
but for not less than 3 hours on each day and shall be paid for each hour worked in proportion to the rate of wage
prescribed in Clause 5. – Wages of this award. Part-time employees shall be entitled to paid leave as prescribed in this
award in the same proportion as the number of hours worked bears to the hours prescribed in Clause 10. – Hours of this
award.
A part-time employee may work additional hours of his/her weekly contract of service at ordinary rates, subject only to
the normal provisions applying to a full time employee, where the employee has previously indicated a willingness to
work extra hours or where the extra hours were arranged prior to the completion of the employee’s previous contracted
working day. Provided that a part-time employee shall not be required to work an extra day/part day over and above
his/her weekly contract of service.

(2)
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Clause 11. – Meal Period: Delete this clause and insert the following in lieu thereof—
(a)
The time allowed for a meal shall be one hour except that by agreement between the employer and the
employee, the meal period may be reduced to not less than half an hour.
(b)
An employee shall not be required to work for more than five hours without a break for a meal.
When an employee is required for duty during any meal period whereby the meal period is postponed for more than one
hour, the employee shall be paid at overtime rates until the meal is supplied.
(a)
An employee required to work overtime for more than two hours without being notified on the previous day or
earlier that he will be so required to work shall be supplied with a meal by the employer or paid $7.55* for a
meal.
(b)
If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer, unless
he has notified the employee concerned on the previous day or earlier that such second or subsequent meals will
also be required, shall provide such meals or pay an amount of $5.20* for each such second or subsequent meal.
(c)
No such payments need be made to employees living in the same locality as their place of employment who can
reasonably return home for such meals.
* Based on ABS CPI Index for Food: Meals out and Take-away Food.
If an employee in consequence of receiving the notification referred to in subclause (3) of this clause has provided
themselves with a meal or meals and is not required to work overtime or is required to work less overtime than notified,
they shall be paid the amounts prescribed therein in respect of any meal or meals not then required.
Clause 12. – Overtime: Delete this clause and insert the following in lieu thereof—
All time worked in excess of ordinary hours on any day Monday to Friday inclusive shall be paid for at the rate of time
and one half for the first two hours and double time thereafter.
All time worked in excess of ordinary hours on a Saturday before 12.00 noon shall be paid for at the rate of time and one
half for the first two hours and double time thereafter and all such time worked on a Saturday after 12.00 noon or on a
Sunday shall be paid for at the rate of double time except that if the time is worked on watering duties or preparing stock
for transport the payment shall be at the rate of time and one half for a minimum of three hours.
All time worked on a holiday prescribed in Clause 14. - Public Holidays and Annual Leave shall be paid for at the rate of
double time and a half.
In the computation of overtime, each day shall stand alone.
When an employee is recalled to work after leaving the job(a)
the employee shall be paid for at least three hours at overtime rates; and
(b)
time reasonably spent in getting to and from work shall be counted as time worked.
(a)
When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that employees have
at least ten consecutive hours off duty between the work of successive days.
(b)
An employee (other than a casual employee) who works so much overtime between the termination of his or her
ordinary work on one day and the commencement of his or her ordinary work on the next day, that he or she has
not at least ten consecutive hours off duty between those times shall, subject to this paragraph, be released after
completion of such overtime until the employee has had ten consecutive hours off duty without loss of pay for
ordinary working time occurring during such absence.
(c)
If, on the instruction of the employer, such an employee resumes or continues work without having had such ten
consecutive hours off duty he or she shall be paid at double time rates until he or she is released from duty for
such period and he or she shall then be entitled to be absent until the employee has had ten consecutive hours
off duty without loss of pay for ordinary working time occurring during such absence.
(d)
Where an employee (other than a casual employee) is called in to work on a Sunday or holiday preceding an
ordinary working day he or she shall, wherever reasonably practicable, be given ten consecutive hours off duty
before his or her usual starting time on the next day. If this is not practicable then the provisions of paragraphs
(b) and (c) of this paragraph shall apply with the necessary changes having been made.
Provided that overtime worked as a result of a recall, shall not be regarded as overtime for the purpose of this
subclause, when the actual time worked is less than three hours on each such recalls.

12.

Clause 13. – Breakdowns: Delete this number, title and clause.

13.

Clause 14. – Absence Through Sickness: Delete the number, title and clause and insert the number, title and clause
following in lieu thereof—
13. – SICK LEAVE
(a)
Subject as hereinafter provided an employee shall be entitled to payment for non-attendance on the ground of
personal ill-health or injury for up to 10 working days or 76 hours, whichever is the lesser, each year accrued on
a weekly basis. Part-time employees who are paid a proportion of a full-time employee’s pay or paid according
to the number of hours worked shall be entitled to the proportion of the number of hours worked each week that
the average number of hours worked each week bears to 38, up to 76 hours each year. This clause shall not
apply where the employee is entitled to compensation under the Worker’s Compensation and Rehabilitation Act
1981.
(b)
If in the first or successive years of service with the employer an employee is absent on the ground of personal
ill health or injury for a period longer than his/her entitlement to paid sick leave, payment may be adjusted at the
end of that year of service, or at the time the employee’s services terminate, if before the end of that year of
service, to the extent that the employee has become entitled to further paid sick leave during that year of service.
The unused portions of the entitlement to paid sick leave in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time of the absence. Provided that an employee shall not be
entitled to claim payment for any period exceeding 10 weeks in any one year of service.
To be entitled to payment in accordance with this clause the employee shall as soon as reasonably practicable advise the
employer of his/her inability to attend for work, the nature of his/her illness or injury and the estimated duration of the

(1)

(2)

(3)
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absence. Provided that such advice, other than in extraordinary circumstances, shall be given to the employer within
24 hours of the commencement of the absence.
The provisions of this clause do not apply to an employee who fails to provide to the employer evidence that would
satisfy a reasonable person of the entitlement.
(a)
Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers
personal ill health or injury during the time when he/she is absent on annual leave and an employee may apply
for and the employer shall grant paid sick leave in place of paid annual leave.
(b)
Application for replacement shall be made within seven days of resuming work and then only if the employee
was confined to his/her place of residence or a hospital as a result of his/her personal ill health or injury for a
period of seven consecutive days or more and he/she produces a certificate from a registered medical
practitioner that he/she was so confined. Provided that the provisions of this paragraph do not relieve the
employee of the obligation to advise the employer in accordance with subclause (3) of this clause if he/she is
unable to attend for work on the working day next following his/her annual leave.
(c)
Replacement of paid annual leave by paid sick leave shall not exceed the period of paid sick leave to which the
employee was entitled at the time he/she proceeded on annual leave and shall not be made with respect to
fractions of a day.
(d)
Where paid sick leave has been granted by the employer in accordance with paragraphs (a), (b) and (c) of this
subclause, that portion of the annual leave equivalent to the paid sick leave is hereby replaced by the paid sick
leave and the replaced annual leave may be taken at another time mutually agreed to by the employer and the
employee or, failing agreement, shall be added to the employee’s next period of annual leave or, if termination
occurs before then, be paid for in accordance with the provisions of Clause 14. – Public Holidays and Annual
Leave of this award.
(e)
Payment for replaced annual leave shall be at the rate of wage applicable at the time the leave is subsequently
taken provided that the annual leave loading prescribed in Clause 14. – Public Holidays and Annual Leave of
this award, shall be deemed to have been paid with respect to the replaced annual leave.
Where a business has been transmitted from one employer to another and the employee’s service has been deemed
continuous in accordance with the provisions of Clause 20. - Long Service Leave of this award, the paid sick leave
standing to the credit of the employee at the date of transmission from service with the transmitter shall stand to the credit
of the employee at the commencement of service with the transmittee and may be claimed in accordance with the
provisions of this clause.
The provisions of this clause with respect to payment do not apply to employees who are entitled to payment under the
Workers’ Compensation and Rehabilitation Act 1981 nor to employees whose injury or illness is the result of the
employee’s own serious and wilful misconduct or gross and wilful neglect.
An employee shall not be entitled to paid sick if the illness or injury occurs on a day when an employee is absent on an
Accrued Day Off.
An employee will continue to accrue an entitlement to an Accrued Day(s) Off whilst on sick leave.
The provisions of this clause shall not apply to casual employees.
Clause 15. – Holidays and Annual Leave: Delete the number, title and clause and insert the number, title and
clause following in lieu thereof—
14. – PUBLIC HOLIDAYS AND ANNUAL LEAVE
(a)
The following days, or the days observed in lieu shall subject to Clause 12. – Overtime of this award, be
allowed as holidays without deduction of pay, namely - New Year’s Day, Australia Day, Good Friday, Easter
Monday, Anzac Day, Labour Day, Foundation Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
Provided that another day may be taken as a holiday by arrangement between the parties in lieu of any of the
days named in the subclause.
(b)
When any of the days mentioned in paragraph (a) of this subclause falls on a Saturday or a Sunday the holiday
shall be observed on the next succeeding Monday and when Boxing Day falls on a Sunday or a Monday the
holiday shall be observed on the next succeeding Tuesday. In each case the substituted day shall be deemed a
holiday without deduction of pay in lieu of the day for which it is substituted.
On any public holiday not prescribed as a holiday under this award the employer’s establishment or place of business may
be closed in which case an employee need not present himself for duty and payment may be deducted, but if work be
done ordinary rates of pay shall apply.
(a)
Except as hereinafter provided, a period of four consecutive weeks’ leave with payment as prescribed in
paragraph (b) hereof shall be allowed annually to an employee by the employer and accrue pro rata on a weekly
basis.
(b)
(i)
An employee before going on leave shall be paid the wages he or she would have received in respect
of the ordinary time he or she would have worked had he or she not been on leave during the relevant
period.
(ii)
Subject to paragraph (c) hereof an employee shall where applicable, have the amount of wages to be
received for annual leave calculated by including the following where applicable—
(aa)
the rate applicable to the employee as prescribed in Clause 5. - Wages of this award; and
(bb)
any other rate to which the employee is entitled in accordance with the contract of
employment for ordinary hours of work; provided that this provision shall not operate so as
to include any payment which is of a similar nature to or is paid in lieu of those payments
prescribed by Clause 12. – Overtime of this award, nor any payments which might have
become payable to the employee as reimbursement for expenses incurred.
(c)
(i)
During the period of annual leave an employee shall receive a loading calculated on the rate of wage
prescribed by paragraph (b) hereof of 17.5 percent.
(ii)
The annual leave loading provided by this subclause, shall not be payable when annual leave is taken
in advance of the entitlement prescribed in subclause 3(a) of this clause. The loading not paid, for the
period of leave taken in advance, shall be payable to the employee at the end of the first pay period
following the employee being entitled to the leave as provided in subclause (3)(a) of this clause.
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If any prescribed holiday falls within an employee’s period of annual leave and is observed on a day which in the case of
that employee would have been an ordinary working day, there shall be added to that period one day being an ordinary
working day for each such holiday observed as aforesaid.
(a)
If, after one week’s continuous service an employee lawfully leaves his or her employment or his or her
employment is terminated by the employer through no fault of the employee, the employee shall be paid one
thirteenth of a week’s pay (or 2.932 hours) at the rate prescribed by paragraph (b) of subclause (3) of this clause
for each week of continuous service.
(b)
If an employee’s employment terminates in circumstances other than those referred to in paragraph (a) hereof,
before he or she has taken the leave prescribed under this award he or she shall be given payment in lieu of that
leave or, in a case to which subclause (8) or (9) of this clause applies in lieu of so much of that leave as has been
accrued, unless—
(i)
the employee has been justifiably dismissed for serious misconduct; and
(ii)
the misconduct for which the employee has been dismissed occurred prior to the completion of that
qualifying period.
Any time in respect of which an employee is absent from work except time for which the employees is entitled to claim
paid leave as prescribed by this award shall not count for the purpose of determining the employee’s right to annual leave.
In special circumstances and by mutual consent of the employer, the employee and the Union, annual leave may be taken
in not more than two periods.
Notwithstanding anything else herein contained, an employer who observes a Christmas close-down for the purpose of
granting annual leave may require an employee to take his or her annual leave in not more than two periods but neither of
such periods shall be less than one week.
(a)
An employee who, at the commencement of his or her annual leave, has an entitlement to payment for nonattendance on the ground of personal ill-health for not less than forty hours under the provisions of Clause 13. –
Sick Leave, of this award and who, within seven days of resuming work, produces to the employer evidence
that would satisfy a reasonable person that during his or her annual leave the employee was confined to his or
her home or to a hospital for a period of at least seven consecutive days for a reason which, if the employee had
not been on annual leave, would have entitled him or her to payment under the provisions of Clause 13. – Sick
Leave, shall be deemed to be absent from work through sickness for so much of that period as the employee
would otherwise have been entitled to payment under that clause.
(b)
An employee to whom paragraph (a) hereof applies shall take the period deemed to be absence through sickness
as annual leave at a time convenient to the employer on ordinary pay, without the loading prescribed in
paragraph (c) subclause (3) of this clause.
The provisions of this clause shall not apply to casual employees.
Clause 16. – Record: Delete the number, title and clause and insert new number, title and clause as follows in lieu
thereof—
15. – EMPLOYMENT RECORDS
Each employer shall keep employment records containing—
(a)
the employees name, and if the employee is under 21 years of age, his or her date of birth;
(b)
the date on which the employee commenced employment with the employer;
(c)
all leave taken by the employee, whether paid, partly paid or unpaid;
(d)
the information necessary for the calculation of the entitlement to, and payment for long service leave under the
Long Service Leave Act 1958, the Construction Industry Portable Long Service Leave Act 1985 or the
industrial instrument.
Industrial instrument means—
(a)
this award;
(b)
an Order of the Western Australian Industrial Relations Commission;
(c)
an industrial agreement.
The employer shall keep and maintain a time and wages record showing—
(a)
the name of each employee;
(b)
for each day—
(i)
the time at which the employee started and finished work;
(ii)
the period or periods for which the employee was paid;
(ii)
details of work breaks, including meal breaks;
(c)
for each pay period—
(i)
the employees designation;
(ii)
the total number of hours worked each week;
(iii)
the allowances paid;
(iv)
the wages paid, including overtime;
(v)
the gross and net amounts paid to the employee under the industrial instrument;
(vi)
all deductions and reasons for them.
The employer shall on the written request by a relevant person—
(a)
produce to the person the employment records (including the time and wages record) relating to the employee;
(b)
let the person inspect the employment records (including the time and wages record);
(c)
let the relevant person enter the premises of the employer for the purpose of inspecting the records;
(d)
let the relevant person take copies of or extracts from the records.
A ‘relevant person’ means—
(a) the employee concerned;
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(b) if the employee is a represented person, his or her representative;
(c) a person authorised in writing by the employee;
(d) an officer referred to in section 93 of the Industrial Relations Act (1979) (as amended) authorised in writing by
the Registrar.
(6)
An employer shall comply with a written request not later than—
(a) at the end of the next pay period after the request is received; or
(b) the seventh day after the day on which the request was made to the employer.
16.
Clause 17. – Representative Interviewing Employees: Delete the number, title and clause and insert the number,
title and clause following in lieu thereof:
16. – REPRESENTATIVE INTERVIEWING EMPLOYEES
(1)
An authorised representative of an organization may enter, during working hours, any premises where relevant employees
work, for the purpose of holding discussions at the premises with any relevant employees who wish to participate in those
discussions.
(2)
An ‘authorised representative’ means a person who holds an authority in force under Division 2G of the Industrial
Relations Act 1979 (as amended).
(3)
A ‘relevant employee’ means an employee who is a member of an organization or who is eligible to become a member of
the organization.
(4)
The authorised representative shall give at least 24 hours notice to the employer.
17.
Clause 16. – Representative Interviewing Employees: After this clause insert new number, title and clause as
follows:
17. – RIGHT OF ENTRY
(1)
An authorised representative of an organization may enter, during working hours, any premises where relevant employees
work, for the purpose of investigating any suspected breach of the Industrial Relations Act 1979, the Long Service Leave
Act 1958, the Minimum Conditions of Employment Act 1993, the Occupational Safety and Health Act 1984, the Mines
Safety and Inspection Act 1994 or an award, order, industrial agreement or employer-employee agreement that applies to
any such employee.
(2)
‘Authorised representative’ in this clause has the same meaning as in Clause 16 – Representative interviewing employees,
subclause 2.
(3)
An authorised representative is not entitled to require the production of employment records or other documents unless,
before exercising the power, the authorised representative has given the employer concerned—
(a) if the records or other documents are kept on the employers premises, at least 24 hours written notice; or
(b)
if the records or other documents are kept elsewhere, at least 48 hours written notice.
18.
Clause 18. – Under Rate Employees: Delete the number, title and clause and insert the number, title and clause
following in lieu thereof—
18. – SUPPORTED WAGE
(1)
This clause defines the conditions which will apply to employees who because of the effects of a disability are eligible for
a supported wage under the terms of this award. In the context of this clause, the following definitions will apply—
(a)
“Supported Wage System” means the Commonwealth Government system to promote employment for people
who cannot work at full award wages because of a disability as documented in “[Supported Wages System:
Guidelines and Assessment Process]”.
(b)
“Accredited Assessor” means a person accredited by the management unit established by the Commonwealth
under the Supported Wage System to perform assessments of an individual’s productive capacity within the
Supported Wage System.
(c)
“Disability Support Pension” means the Commonwealth pension scheme to provide income security for persons
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any
successor to that scheme.
(d)
“Assessment Instrument” means the form provided for under the Supported Wage System that records the
assessment of the productive capacity of the person to be employed under the Supported Wage System.
(2)
Eligibility Criteria
Employees covered by this clause will be those who are unable to perform the range of duties to the competence level
required within the class of work for which the employee is engaged under this award, because of the effects of a
disability on their productive capacity and who meet the impairment criteria for receipt of a Disability Support Pension.
(The clause does not apply to any existing employee who has a claim against the employer which is subject to the
provisions of worker’s compensation legislation or any provision of this award relating to the rehabilitation of employees
who are injured in the course of their current employment).
The clause also does not apply to employers in respect of their facility, programme, undertaking, services or the like
which receives funding under the Disability Services Act 1986 and fulfils the dual role of service provider and sheltered
employer to people with disabilities who are in receipt of or are eligible for a Disability Support Pension, except with
respect to an organisation which has received recognition under s.10 or s.12A of the Act, or if a part has received
recognition, that part.
(3)
Supported Wage Rates
Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by
this award for the class of work which the person is performing according to the following schedule—
Assessed Capacity (subclause 4)
% of Prescribed Award Rate
10%*
10%
20%
20%
30%
30%
40%
40%
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% of Prescribed Award Rate
50%
60%
70%
80%
90%

(Provided that the minimum amount payable shall be not less than $56 per week).
*Where a person’s assessed capacity is 10%, they shall receive a high degree of assistance and support.
Assessment of Capacity
For the purpose of establishing the percentage of the award rate to be paid to an employee under this award, the
productive capacity of the employee will be assessed in accordance with the Supported Wage System and documented in
an assessment instrument by either—
(a)
the employer and the union in consultation with the employee or, if desired by any of these; or
(b)
the employer and an accredited Assessor from a panel agreed by the parties to the award and the employee.
Lodgement of Assessment Instrument
(a)
All assessment instruments under the conditions of this clause, including the appropriate percentage of the
award wage to be paid to the employee, shall be lodged by the employer with the Registrar of the Western
Australian Industrial Relations Commission.
(b)
All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where a
union which is party to the award, is not a party to the assessment, it shall be referred by the Registrar to the
Union by certified mail and shall take effect unless an objection is notified to the Registrar within 10 working
days.
Review of Assessment
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable
request for such a review. The process of review shall be in accordance with the procedures for assessing capacity under
the Supported Wage System.
Other Terms and Conditions of Employment
Where an assessment has been made, the applicable percentage shall apply to the wage rate only. Employees covered by
the provisions of the clause will be entitled to the same terms and conditions of employment as all other employees
covered by this award paid on a pro-rata basis.
Workplace Adjustment
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes
in the workplace to enhance the employee’s capacity to do the job. Changes may involve re-design of job duties, working
time arrangements and work organisation in consultation with other employees in the area.
Trial Period
(a)
In order for an adequate assessment of the employee’s capacity to be made, an employer may employ a person
under the provisions of this clause for a trial period not exceeding 12 weeks, except that in some cases
additional work adjustment time (not exceeding 4 weeks) may be needed.
(b)
During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a
continuing employment relationship shall be determined.
(c)
The minimum amount payable to the employee during the trial period shall be no less than $56 per week; or, in
the case of paid rates award, the amount payable to the employee during the trial period shall be $56 per week
or such greater amount as is agreed from time to time between the parties (taking into account the Centrelink
income test free areas for earnings) and inserted into this award.
(d)
Work trials should include induction or training as appropriate to the job being trialed.
(e)
Where the employer and employee wish to establish a continuing employment relationship following the
completion of the trial period, a further contract of employment shall be entered into based on the outcome of
assessment under subclause (4) of this clause.

19.
Clause 19. – First Aid: Delete this clause and insert the following in lieu thereof—
Each employer shall provide a first aid kit in conformity with the relevant section of the Occupational Safety and Health
Regulations 1996, as amended from time to time.
20.
Clause 20. – Long Service Leave: Delete this clause and insert the following in lieu thereof—
Standard Provisions – (As Consolidated at a hearing before the Commission in Court Session on 15 December 1977)*(1)
Right to Leave
An employee shall, as herein provided, be entitled to leave with pay in respect of long service.
(2)
Long Service
(a)
The long service which shall entitle an employee to such leave shall, subject as herein provided, be continuous
service with one and the same employer.
(b)
Such service shall include service prior to 1 April 1958, if it continued until such time but only to the extent of
the last 20 completed years of continuous service.
(c)
(i)
Where a business has, whether before or after the coming into operation hereof, been transmitted from
an employer (herein called “the transmittor”) to another employer (herein called “the transmittee”)
and an employee who at the time of such transmission was an employee of the transmittor in that
business becomes an employee of the transmittee the period of the continuous service which the
employee has had with the transmittor, (including any such service with any prior transmittor shall be
deemed to be service of the employee with the transmittee.
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(ii)

(d)

(e)

In this subclause “transmission” includes transfer, conveyance, assignment or succession whether
voluntary or by agreement or by operation of law and “transmitted” has a corresponding meaning.
Where, over a continuous period, an employee has been employed by two or more companies each of which is a
related company within the meaning of section 6 of the Companies Act 1961 the period of the continuous
service which the employee has had with each of those companies shall be deemed to be service of the
employee with the company by whom he is last employed.
Section 6 reads:(1)
For the purposes of this Act, a corporation shall, subject to the provisions of subsection (3) of this
section, be deemed to be a subsidiary of another corporation, if,
(a)
that other corporation—
(i)
controls the composition of the board of directors of the first mentioned
corporation;
(ii)
controls more than half of the voting power in the first mentioned corporation; or
(iii)
holds more than half of the issued share capital of the first mentioned corporation
excluding any part thereof which carries no right to participate beyond a specified
amount in a distribution of either profits or capital; or
(b)
the first mentioned corporation is a subsidiary of any corporation which is that other
corporation’s subsidiary.
(2)
For the purpose of subsection (1) of this section, the composition of a corporation’s board of directors
shall be deemed to be controlled by another corporation if that other corporation by the exercise of
some power exercisable by it without the consent or concurrence of any other person can appoint or
remove all or a majority of the directors; for the purposes of this provision that other corporation
shall be deemed to have power to make such an appointment if—
(a)
a person cannot be appointed as a director without the exercise in his favour by that other
corporation of such power; or
(b)
a person’s appointment as a director follows necessarily from his being a director or other
officer of that other corporation.
(3)
In determining whether one corporation is a subsidiary of another corporation(a)
any shares or power exercisable by that other corporation in a fiduciary capacity shall be
treated as not held or exercisable by it;
(b)
subject to paragraphs (c) and (d) of this subsection, any shares held or power exercisable(i)
by any person as a nominee for that other corporation (except where that other
corporation is concerned only in a fiduciary capacity); or
(ii)
by, or by a nominee for, a subsidiary of that other corporation, not being a
subsidiary which is concerned only in a fiduciary capacity;
(iii)
shall be treated as held or exercisable by that other corporation;
(c)
any shares held or power exercisable by any person by virtue of the provisions of any
debentures of the first mentioned corporation or of a trust deed for securing any issue of
such debentures shall be disregarded; and
(d)
any shares held or power exercisable by, or by a nominee, for that other corporation or its
subsidiary (not being held or exercisable as mentioned in paragraph (c) of this subsection)
shall be treated as not held or exercisable by that other corporation if the ordinary business
of that other corporation or its subsidiary, as the case may be, includes the lending of money
and the shares are held or power is so exercisable by way of security only for the purposes
of a transaction entered into in the ordinary course of that business.
(4)
A reference in this Act to the holding company of a company or other corporation shall be read as a
reference to a corporation of which that last mentioned company or corporation is a subsidiary.
(5)
Where a corporation—
(a)
is the holding company of another corporation;
(b)
is a subsidiary of another corporation;
(c)
is a subsidiary of the holding company of another corporation, that first mentioned
corporation and that other corporation shall for the purposes of this Act be deemed to be
related to each other.
Such service shall include—
(i)
any period of absence from duty on any annual leave or long service leave;
(ii)
any period of absence from duty necessitated by sickness or injury to the employee but only to the
extent of 15 working days in any year of his employment;
(iii)
any period following any termination of the employment by the employer if such termination has been
made merely with the intention of avoiding obligations hereunder in respect of long service leave or
obligations under any award in respect of annual leave;
(iv)
any period during which the service of the employee was or is interrupted by service—
(aa)
as a member of the Naval, Military or Air Forces of the Commonwealth of Australia other
than as a member of the British Commonwealth Occupation Forces in Japan and other than
as a member of the Permanent Forces of the Commonwealth of Australia except in the
circumstances referred to in Section 31(2) of the Defence Act 1903-1956, and except in
Korea or Malaya after 26 June, 1950;
(bb)
as a member of the Civil Construction Corps established under the National Security Act,
1939-1946;
(cc)
in any of the Armed Forces under the National Service Act 1951 (as amended).
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Provided that the employee as soon as reasonably practicable on the completion of any such service resumed or
resumes employment with the employer by whom he was employed immediately before the commencement of
such service.
(f)
Service shall be deemed to be continuous notwithstanding—
(i)
the transmission of a business as referred to in paragraph (c) of this subclause;
(ii)
the employment with related companies as referred to in paragraph (d) of this subclause;
(iii)
any interruption of a class referred to in paragraph (e) of this subclause;
(iv)
any absence from duty authorised by the employer;
(v)
any standing down of an employee in accordance with the provisions of an award, industrial
agreement, order or determination under either Commonwealth or State Law;
(vi)
any absence from duty arising directly or indirectly from an industrial dispute if the employee returns
to work in accordance with the terms of the settlement of the dispute;
(vii)
any termination of the employment by the employer on any ground other than slackness of trade if the
employee be re-employed by the same employer, within a period not exceeding two months from the
date of such termination;
(viii)
any termination of the employment by the employer on the ground of slackness of trade if the
employee is re-employed by the same employer within a period not exceeding six months from the
date of such termination;
(ix)
any reasonable absence of the employee on legitimate union business in respect of which he has
requested and been refused leave;
(x)
any absence from duty after the coming into operation of this clause by reason of any cause not
specified in this clause unless the employer, during the absence or within 14 days of the termination of
the absence notifies the employee in writing that such absence will be regarded as having broken the
continuity of service, which notice may be given by delivery to the employee personally or by posting
it by registered mail to his last recorded address, in which case it shall be deemed to have reached him
in due course of post. Provided that the period of absence from duty or the period of any interruption
referred to in placita (iv) to (x) inclusive of this paragraph shall not (except as set out in paragraph (e)
of this subclause) count as service.
Period of Leave
(a)
The leave to which an worker shall be entitled or deemed to be entitled shall be as provided in this subclause.
(b)
Subject to the provisions of paragraphs (e) and (f) of this subclause:
Where an employee has completed at least 15 years’ service the amount of leave shall be—
(i)
in respect of 15 years’ service so completed - 13 weeks’ leave;
(ii)
in respect of each 10 years’ service completed after such 15 years-eight and two-thirds weeks’ leave;
(iii)
on termination of the employee’s employment—
(aa)
by his death;
(bb)
in any circumstances otherwise than by his employer for serious misconduct;
in respect of the number of years’ service with the employer completed since he last became entitled
to an amount of long service leave, a proportionate amount on the basis of 13 weeks for 15 years’
service.
(c)
Subject to the provisions of paragraph (f) of this subclause, where an employee has completed at least 10 years’
service, but less than 15 years’ service since its commencement and his employment is terminated -.
(i)
by his death; or
(ii)
in any circumstances, otherwise than by his employer for serious misconduct; the amount of leave
shall be such proportion of 13 weeks’ leave as the number of completed years of such service bears to
15 years.
(d)
In the cases to which paragraphs (b)(iii) and (c) of this subclause apply the employee shall be deemed to have
been entitled to and to have commenced leave immediately prior to such termination.
(e)
An employee whose service with an employer commenced before 1 October 1964, and whose service would
entitle him to long service leave under this clause shall be entitled to leave calculated on the following basis—
(i)
for each completed year of service commencing before 1 October 1964, an amount of leave calculated
on the basis of 13 weeks’ leave for 20 years’ service; and
(ii)
for each completed year of service commencing on or after 1 October 1964, an amount of leave
calculated on the basis of 13 weeks leave for 15 years’ service.
Provided that such employee shall not be entitled to long service leave until his completed years of service
entitled him to the amount of long service leave prescribed in either paragraph (b)(i) or paragraph (b)(ii) of this
subclause as the case may be.
(f)
An employee to whom paragraphs (b)(iii) and (c) of this subclause apply whose service with an employer
commenced before 1 October 1964, shall be entitled to an amount of long service leave calculated on the
following basis—
(i)
for each completed year of service commencing before 1 October 1964, an amount of leave calculated
on the basis of 13 weeks’ leave for 20 years’ service; and
(ii)
for each completed year of service commencing on or after 1 October 1964, an amount of leave
calculated on the basis of 13 week’s leave for 15 years’ service.
Payment for Period of Leave
(a)
An employee shall, subject to paragraph (c) of this subclause, be entitled to be paid for each week of leave to
which he has become entitled or is deemed to have become entitled the rate of pay applicable to him at the date
he commences such leave.

83 W.A.I.G.
(b)

(5)

(6)

(7)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

731

Such rate of pay shall be the rate applicable to him for the standard weekly hours which are prescribed by this
award (or agreement) but in the case of casuals and part-time employees shall be the rate for the number of
hours usually worked up to but not exceeding the prescribed standard.
(c)
Where by agreement between the employer and the employee the commencement of the leave to which the
employee is entitled or any portion thereof is postponed to meet the convenience of the employee, the rate of
payment for such leave shall be at the rate of pay applicable to him at the date of accrual, or, if so agree, at the
rate of pay applicable at the date he commences such leave.
(d)
The rate of pay—
(i)
shall include any deductions from wages for board and/or lodging or the like which is not provided
and taken during the period of leave;
(ii)
shall not include shift premiums, overtime, penalty rates, special rates, disability allowances, fares and
travelling allowances or the like.
(e)
In the case of employees employed on piece or bonus work or any other system of payment by results the rate of
pay shall be calculated by averaging the employee’s rate of pay for each week over the previous three monthly
period.
Taking Leave
(a)
In a case to which placita (i) and (ii) of paragraph (b) of subclause (3) apply—
(i)
Leave shall be granted and taken as soon as reasonably practicable after the right thereto accrues due
or at such time or times as may be agreed between the employer and the employee or in the absence of
such agreement at such time or times as may be determined by the Special Board of Reference having
regard to the needs of the employer’s establishment and the employees’ circumstances.
(ii)
Except where the time for taking leave is agreed to by the employer and the employee or determined
by the Special Board of Reference the employer shall give to an employee at least one month’s notice
of the date from which his leave is to be taken.
(iii)
Leave may be granted and taken in one continuous period or if the employer and the employee so
agree in not more than three separate periods in respect of the first 13 weeks’ entitlement and in not
more than two separate periods in respect of any subsequent period of entitlement.
(iv)
Any leave shall be inclusive of any public holidays specified in this award (or agreement) occurring
during the period when the leave is taken but shall not be inclusive of any annual leave.
(v)
Payment shall be made in one of the following ways—
(aa)
In full before the employee goes on leave;
(bb)
at the same time as his wages would have been paid to him if the employee had remained at
work, in which case payment shall, if the employee in writing so requires, be made by
cheque posted to an address specified by the employee; or
(cc)
in any other way agreed between the employer and the employee.
(vi)
No employee shall, during any period when he is on leave, engage in any employment for hire or
reward in substitution for the employment from which he is on leave, and if an employee breaches this
provision he shall thereupon forfeit his right to leave hereunder in respect of the unexpired period of
leave upon which he has entered, and the employer shall be entitled to withhold any further payment
in respect of the period and to reclaim any payments already made on account of such period of leave.
(b)
In the case to which paragraph (b)(iii) or paragraph (c) of subclause (3) applies and in any case in which the
employment of the employee who has become entitled to leave hereunder is terminated before such leave is
taken or fully taken the employer shall, upon termination of his employment otherwise than by death pay to the
employee, and upon termination of employment by death pay to the personal representative of the employee
upon request by the personal representative, a sum equivalent to the amount which would have been payable in
respect of the period of leave to which he is entitled or deemed to have been entitled and which would have
been taken but for such termination. Such payment shall be deemed to have satisfied the obligation of the
employer in respect of leave hereunder.
Granting Leave in Advance and Benefits To Be Brought into Account
(a)
Any employer may by agreement with an employee allow leave to such an employee before the right thereto has
accrued due, but where leave is taken in such case the employee shall not become entitled to any further leave
hereunder in respect of any period until after the expiration of the period in respect of which such leave had
been taken before it accrued due.
(b)
Where leave has been granted to an employee pursuant to the preceding paragraph before the right thereto has
accrued due, and the employment subsequently is terminated, the employer may deduct from whatever
remuneration is payable upon the termination of the employment such amount as represents payment for any
period for which the employee has been granted long service leave to which he was not at the date of
termination of his employment or prior thereto entitled.
(c)
Any leave in the nature of long service leave or payment in lieu thereof under a State Law or a long service
leave scheme not under the provisions hereof granted to an employee by his employer in respect of any period
of service with the employer shall be taken into account whether the same is granted before or after the coming
into operation hereof and shall be deemed to have been leave taken and granted hereunder in the case of leave
with pay to the extent of the period of such leave and in the case of payment in lieu thereof to the extent of a
period of leave with pay equivalent thereof of the entitlement of the employee hereunder.
Records to be Kept
(a)
Each employer shall during the employment and for a period of 12 months thereafter, or in the case of
termination by death of the employee for a period of three years thereafter, keep a record from which can be
readily ascertained the name of each employee, and his occupation, the date of the commencement of his
employment and his entitlement to long service leave and any leave which may have been granted to him or in
respect of which payment may have been made hereunder.
(b)
Such record shall be open for inspection in the manner and circumstances prescribed by this Award (or
agreement) with respect to the time and wages record.
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(8)

Special Board of Reference
(a)
There shall be constituted a Special Board of Reference for the purpose hereof to which all disputes and matters
arising hereunder shall be referred and the Board shall determine all such disputes and matters.
(b)
There shall be assigned to such Board the functions of—
(i)
the settlement of disputes of any matters arising hereunder;
(ii)
the determination of such matters as are specifically assigned to it hereunder.
(c)
The Board of Reference shall consist of one representative or substitute therefore nominated from time to time
by the Confederation of Western Australian Industry (Incorporated) and one representative or substitute
nominated from time to time by the Trades and Labor Council of Western Australia together with a chairman to
be mutually agreed upon by the organisations named in this paragraph.
(9)
State Law
(a)
The provisions of any State Law to the extent to which they have before the coming into operation hereof
conferred an accrued right on an employee to be granted a period of long service leave in respect of a completed
period of 15 or more years’ service or employment or an accrued right on an employee or his personal
representative to payment in respect of long service leave shall not be affected hereby and shall not be deemed
to be inconsistent with the provisions hereof.
(b)
The entitlement of any such employee to leave in respect of a period of service with the employer completed
after the period in respect of which the long service leave referred to in paragraph (a) of this subclause accrued
due shall be in accordance herewith.
(c)
Subject to paragraphs (a) and (b) of this subclause the entitlement to leave hereunder shall be in substitution for
and satisfaction of any long service leave to which the employee may be entitled in respect of employment of
the employee by the employer.
(d)
An employer who under any State Law with regard to long service leave is exempted from the provisions of that
Law as at 1 April 1958, shall in respect of the employees covered by such exemptions be exempt from the
provisions hereof.
(10)
Exemptions
The Special Board of Reference may subject to such conditions as it thinks fit exempt any employer from the provisions
hereof in respect of its employees where there is an existing or prospective long service scheme which in its opinion, is,
viewed as a whole, more favourable for the whole of the employees of that employer than the provision hereof.
*Editor’s Note.
The Judgment and General Order as prescribed by section 94A was published in 58 WAIG Part 1 Subpart 2 at Page116.
There was no Schedule of Exemptions.
21.
(1)

Clause 21. – Bereavement Leave: Delete this clause and insert the following in lieu thereof—
An employee shall, on the death of a wife, husband, defacto wife or defacto husband, father, mother, brother, sister, child
or stepchild, be entitled, on notice of leave, up to and including the day of the funeral of such relation and such leave
without deduction of pay for a period not exceeding the number of hours worked by the employee in two ordinary
working days. Evidence of entitlement to bereavement leave that would satisfy a reasonable person is to be furnished to
the employer.
(2)
Payment in respect of bereavement leave is to be made, only where the employee otherwise would have been on duty and
shall not be granted in any case where the employee concerned would have been off duty on long service leave, annual
leave, sick leave, workers’ compensation, leave without pay or on a public holiday.
22.
Clause 22. – Apprentices: Delete this clause and insert the following in lieu thereof—
Apprentices may be taken in the ratio of one apprentice for every one or two tradespersons and shall not be taken in excess of that
ratio unless(a)
the union so agrees; or
(b)
the Commission so determines.
23.
Clause 23. – General Provisions: Delete this clause and insert the following in lieu thereof—
(1)
All tools required in connection with the performance of the employee’s duties shall be supplied to such employee by the
employer without charge.
(2)
(a)
An employee required to use fumigants, fertilizers, hormones or other chemicals, shall be supplied with suitable
protective clothing, including suitable face masks or respirators, by the employer. This personal protective
equipment shall be as required under the Occupational Safety and Health Act 1984.
(b)
An employee required to work in the rain or in circumstances when their clothing becomes unduly wet, shall be
supplied with suitable water-proof clothing.
(3)
Such equipment, clothing or tools referred to in this clause shall remain the property of the employer and any loss of such
equipment, clothing or tools arising out of the neglect or misuse by an employee, shall be a charge against the wages of
the employee: Provided that no charge be made in respect of reasonable wear and tear.
(4)
Each employee shall have access to adequate washing and toilet facilities.
(5)
If any dispute arises in respect of any of the provisions in this clause the matter shall be referred to the Western Australian
Industrial Relations Commission for determination.
24.
Clause 24. – Liberty to Apply: Delete this number, title and clause.
25.
Clause 25. – Maternity Leave: Delete the number, title and clause and insert the number, title and clause following
in lieu thereof—
24. - PARENTAL LEAVE
(1)
Maternity Leave
(a)
Nature of Leave
Maternity leave is unpaid leave
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(b)

Definitions
For the purposes of this subclause—
(i)
“Paternity Leave” means leave of the type provided for in subclause (3) of this clause whether
prescribed in an award or otherwise.
(ii)
“Child” means a child of the employee under the age of one year.

(c)

Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon production to the employer of the certificate required by
paragraph (d) hereof, shall be entitled to a period of up to 52 weeks maternity leave provided that such leave
shall not extend beyond the child’s first birthday. This entitlement shall be reduced by any period of paternity
leave taken by the employee’s spouse in relation to the same child and apart from paternity leave of up to one
week at the time of confinement shall not be taken concurrently with paternity leave, specified in the relevant
statutory declaration.
Subject to paragraphs (f) and (i) hereof the period of maternity leave shall be unbroken and shall, immediately
following confinement include a period of six weeks compulsory leave. Notwithstanding the requirement to
take compulsory leave, an employee may request to return to work at anytime, subject to the agreement of the
employer.
The employee must have had at least 12 months continuous service with the employer immediately preceding
the date upon which she proceeds upon such leave.

(d)

Certification
At the time specified in paragraph (e) the employee must produce to the employer—
(i)
A certificate from a registered medical practitioner stating that she is pregnant and the expected date
of confinement;
(ii)
a statutory declaration stating particulars of any period of paternity leave sought or taken by her
spouse and that for the period of maternity leave she will not engage in any conduct inconsistent with
her contract of employment.

(e)

Notice Requirements
(i)
An employee shall, not less than ten weeks prior to the presumed date of confinement, produce to the
employer the certification referred to in subparagraph placitum (i) of paragraph (d) above.
(ii)
An employee shall give not less than four weeks notice in writing to the employer of the date upon
which she proposes to commence maternity leave stating the period of leave to be taken and shall, at
the time, produce to the employer the statutory declaration referred to in placitum (ii) of paragraph (d)
above.
(iii)
The employer by not less than 14 days notice in writing to the employee may require her to commence
maternity leave at any time within the six weeks immediately prior to the presumed date of
confinement.
(iv)
An employee shall not be in breach of this clause as a consequence of failure to give the specified
period of notice in accordance with placitum (ii) hereof if such failure is occasioned.
(aa)
by the confinement occurring earlier than the presumed date, or
(bb)
due to compelling circumstances, it was not reasonably practicable for the employee to
comply; or
(cc)
by the employee submitting the application as soon as reasonably practicable before, on or
after the first day of the leave.

(f)

Transfer to a Safe Job
Where in the opinion of a registered medical practitioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it inadvisable for the employee to continue at her
present work, the employee shall, if the employer deems it practicable, be transferred to a safe job at the rate
and on the conditions attaching to that job until the commencement of maternity leave.
If the transfer to a safe job is not practicable, the employee may, or the employer may require the employee to,
take leave for such period as is certified necessary by a registered medical practitioner. Such leave shall be
treated as maternity leave for the purposes of paragraphs (j), (k), (l) and (m) hereof.
Variation of Period of Maternity Leave

(g)

(i)

Provided the maximum period of maternity leave does not exceed the period to which the employee is
entitled under paragraph (c) hereof:
(aa)

(ii)

the period of maternity leave may be lengthened once only by the employee giving not less
than 14 days notice in writing stating the period by which the leave is to be lengthened;

(bb)
the period may be further lengthened by agreement between the employee and the employer.
The period of maternity leave may, with the consent of the employer, be shortened by the employee
giving not less than 14 days notice in writing stating the period by which the leave is to be shortened.

(h)

Cancellation of Maternity Leave

(i)

Maternity leave, applied for but not commenced, shall be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.
(ii)

Where the pregnancy of an employee then on maternity leave terminates other than by the birth of a
living child, it shall be the right of the employee to resume work at a time nominated by the employer
which shall not exceed four weeks from the date of notice in writing by the employee to the employer
that she desires to resume work.
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Special Maternity Leave and Sick Leave
(i)
Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than
by the birth of a living child then—
(aa)
she shall be entitled to such period of unpaid leave (to be known as special maternity leave)
as a registered medical practitioner certifies as necessary before her return to work, or
(bb)
for illness other than the normal consequences of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave, to such paid sick leave as to which she is
then entitled and which a registered medical practitioner certifies as necessary before her
return to work.
(ii)
Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled and such further unpaid leave (to be known as
special maternity leave) as a registered practitioner certifies as necessary before her return to work,
provided that the aggregate of paid sick leave, special maternity leave and maternity leave shall not
exceed the period to which the employee is entitled under paragraph (c) hereof.
(iii)
For the purposes of paragraph (j), (k) and (l) hereof, maternity leave shall include special maternity
leave.
(iv)
An employee returning to work after the completion of a period of leave taken pursuant to this
paragraph shall be entitled to the position which she held immediately before proceeding on such
leave or, in the case of an employee who was transferred to a safe job pursuant to paragraph (f), hereof
to the position she held immediately before such transfer.
Where such position no longer exists but there are other positions available, for which the employee is
qualified for and is capable of performing she shall be entitled to a position as nearly comparable in
status and pay to that of her former position.
(j)
Maternity Leave and Other Leave Entitlements
(i)
Provided the aggregate of any leave, including leave taken under this subclause, does not exceed the
period to which the employee is entitled under paragraph (c) hereof, an employee may in lieu of or in
conjunction with maternity leave, take any annual leave or long service leave or any part thereof to
which she is entitled.
(ii)
Paid sick leave or other paid authorised award absence (excluding annual leave or long service leave),
shall not be available to an employee during her absence on maternity leave.
(k)
Effect of Maternity Leave on Employment
Subject to this subclause, irrespective of any award or other provision to the contrary, absence on maternity
leave shall not break the continuity of service of an employee but shall not be taken into account in calculating
the period of service for any purpose of any relevant award or agreement.
(l)
Termination of Employment
(i)
An employee on maternity leave may terminate her employment at any time during the period of leave
by notice given in accordance with this award.
(ii)
An employer shall not terminate the employment of an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the rights of an employer in relation to termination of
employment are not hereby affected.
(m)
Return to Work After Maternity Leave
(i)
An employee shall confirm her intention of returning to her work by notice in writing to the employer
given not less than four weeks prior to the expiration of her period of maternity leave.
(ii)
An employee upon returning to work after maternity leave or the expiration of the notice required by
paragraph (i) hereof, shall be entitled to the position which she held immediately before proceeding on
maternity leave or, in the case of an employee who was transferred to a safe job pursuant to paragraph
(f) hereof, to the position which she held immediately before such transfer or in relation to an
employee who has worked part-time during the pregnancy the position she held immediately before
commencing such part-time work.
Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, she shall be entitled to a position as nearly comparable in
status and pay to that of her former position.
(n)
Replacement Employees
(i)
A replacement employee is an employee specifically engaged as a result of an employee proceeding on
maternity leave.
(ii)
Before the employer engages a replacement employee the employer shall inform that person of the temporary
nature of the employment and of the rights of the employee who is being replaced.
(iii)
Before the employer engages a person to replace an employee temporarily promoted or transferred in order to
replace an employee exercising her rights under this subclause, the employer shall inform that person of the
temporary nature of the promotion or transfer and of the rights of the employee who is being replaced.
(iv)
Nothing in this subclause shall be construed as requiring an employer to engage a replacement
employee or to continue to employ the replacement employee beyond the date of return of the
employee.
Paternity Leave
(a)
Nature of Leave
Paternity leave is unpaid leave
(b)
Definitions
For the purposes of this subclause—
(i)
“Maternity Leave” means leave of the type provided for in subclause (1) of this clause and includes
special maternity leave whether prescribed in an award or otherwise.
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“Child” means a child of the employee or the employee’s spouse under the age of one year.
“Primary care-giver” means a person who assumes the principal role of providing care and attention to
a child.
Eligibility for Paternity Leave
A male employee upon production to the employer of the certification required by paragraph (f) hereof, shall be
entitled to one or two periods of paternity leave, the total of which shall not exceed 52 weeks, in the following
circumstances:
(i)
An unbroken period of up to one week at the time of confinement of his spouse;
(ii)
A further unbroken period of up to 51 weeks in order to be the primary care-giver of a child provided
that such leave shall not extend beyond the child’s first birthday. This entitlement shall be reduced by
any period of maternity leave taken by the employee’s spouse in relation to the same child and shall
not be taken concurrently with that maternity leave.
The employee must have had at least 12 months continuous service with the employer immediately
preceding the date upon which he proceeds upon either period of leave.
Certification
At the time specified in paragraph (e) the employee must produce to the employer;
(i)
A certificate from a registered medical practitioner which names his spouse, states that she is pregnant
and the expected date of confinement or states the date on which the birth took place;
(ii)
in relation to any period to be taken under placitum (ii) of paragraph (c) hereof, a statutory declaration
stating—
(aa)
He will take that period of paternity leave to become the primary care-giver of a child;
(bb)
particulars of any period of maternity leave sought or taken by his spouse; and
(cc)
for the period of paternity leave he will not engage in any conduct inconsistent with his
contract of employment.
Notice Requirements
(i)
An employee shall, not less than ten weeks prior to each proposed period of leave, give the employer
notice in writing stating the dates on which he proposes to start and finish the period or periods of
leave and produce the certificate and statutory declaration required in paragraph (d) hereof.
(ii)
The employee shall not be in breach of this paragraph as a consequence of failure to give the notice
required in paragraph (a) hereof is such failure is due to:
(aa)
The birth occurring earlier than the expected date; or
(bb)
the death of the mother of the child; or
(cc)
other compelling circumstances.
(iii)
The employee shall immediately notify the employer of any change in the information provided
pursuant to paragraph (d) hereof.
Variation of Period of Paternity Leave
(i)
Provided the maximum period of paternity leave does not exceed the period to which the employee is
entitled under paragraph (c) hereof:
(aa)
The period of paternity leave provided by placitum (ii) of paragraph (c) may be lengthened once only
by the employee giving not less than 14 days notice in writing stating the period by which the leave is
to be lengthened;
(bb)
The period may be further lengthened by agreement between the employer and the employee.
(ii)
The period of paternity leave taken under placitum (ii) of paragraph (c) hereof may, with the consent
of the employer, be shortened by the employee giving not less than 14 days notice in writing stating
the period by which the leave is to be shortened.
Cancellation of Paternity Leave
(i)
Paternity leave, applied for under placitum (ii) of paragraph (c) hereof but not commenced, shall be
cancelled when the pregnancy of the employee’s spouse terminates other than by the birth of a living
child.
(ii)
Paternity leave shall terminate within four weeks if the employee ceases to be the child’s primary care
giver, or such other period as agreed between the employee and the employer.
Paternity Leave and Other Leave Entitlements
(i)
Provided the aggregate of any leave, including leave taken under this subclause, does not exceed the
period to which the employee is entitled under paragraph (c) hereof, an employee may in lieu of or in
conjunction with paternity leave, take any annual leave or long service leave or any part thereof to
which he is entitled.
(ii)
Paid sick leave or other paid authorised award absence (excluding annual leave or long service leave),
shall not be available to an employee during his absence on paternity leave.
Effect of Paternity Leave on Employment
Subject to this subclause, notwithstanding any award or other provision to the contrary, absence on paternity
leave shall not break the continuity of service of an employee but shall not be taken into account in calculating
the period of service for any purpose of any relevant award or agreement.
Termination of Employment
(i)
An employee on paternity leave may terminate his employment at any time during the period of leave
by notice given in accordance with this award.
(ii)
An employer shall not terminate the employment of an employee on the ground of his absence on
paternity leave, but otherwise the rights of an employer in relation to termination of employment are
not hereby affected.
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Return to Work After Paternity Leave
(i)
An employee shall confirm his intention of returning to work by notice in writing to the employer
given not less than four weeks prior to the expiration of her period of paternity leave provided by
placitum (ii) of paragraph (c) hereof.
(ii)
An employee, upon returning to work after paternity leave or the expiration of the notice required by
placitum (i) above, shall be entitled to the position which he held immediately before proceeding on
paternity leave or, in relation to an employee who has worked part-time under this clause to the
position he held immediately before commencing such part-time work.
Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, he shall be entitled to a position as nearly comparable in
status and pay to that of his former position.
Replacement Employees
(i)
A replacement employee is an employee specifically engaged as a result of an employee proceeding
on paternity leave.
(ii)
Before the employer engages a replacement employee the employer shall inform that person of the
temporary nature of the employment and of the rights of the employee who is being replaced.
(iii)
Before an employer engages a person to replace an employee temporarily promoted or transferred in
order to replace an employee exercising her rights under this subclause, the employer shall inform that
person of the temporary nature of the promotion or transfer and of the rights of the employee who is
being replaced.
(iv)
Nothing in this subclause shall be construed as requiring an employer to engage a replacement
employee or to continue to employ the replacement employee beyond the date of return of the
employee.

Adoption Leave
(a)
Nature of Leave
Adoption leave is unpaid leave.
(b)
Definitions
For the purposes of this subclause—
(i)
“Child” means a person under the age of five years who is placed with the employee for the purposes
of adoption, other than a child or step-child of the employee or of the spouse of the employee or a
child who has previously lived continuously with the employee for a period of six months or more.
(ii)
“Relative Adoption” occurs where a child, as defined, is adopted by a grandparent, brother, sister, aunt
or uncle (whether of the whole blood or half blood or by marriage).
(iii)
“Primary care-giver” means a person who assumes the principal role of providing care and attention to
a child.
(c)
Eligibility
An employee, upon production to the employer of the certification required by paragraph (d) hereof shall be
entitled to one or two periods of adoption leave, the total of which shall not exceed 52 weeks, in the following
circumstances—
(i)
an unbroken period of up to three weeks at the time of the placement of the child;
(ii)
an unbroken period of up to 52 weeks from the time of its placement in order to be the primary caregiver of the child. This leave shall not extend beyond one year after the placement of the child and
shall not be taken concurrently with adoption leave taken by the employee’s spouse in relation to the
same child. This entitlement of up to 52 weeks shall be reduced by—
(aa)
any period of leave taken pursuant to placitum (i) above; and
(bb)
the aggregate of any periods of adoption leave taken or to be taken by the employee’s
spouse;
The employee must have had at least 12 months’ continuous service with the employer
immediately preceding the date upon which he or she proceeds upon such leave in either
case.
(iii)
The entitlement to adoption leave must not overlap with any periods of adoption leave taken by the
employee’s spouse, except an unbroken period of up to three weeks at the time of placement of the
child.
(d)
Certification
Before taking adoption leave the employee must produce to the employer—
(i)
(aa)
a statement from an adoption agency or other appropriate body of the presumed date of
placement of the child with the employee for adoption purposes; or
(bb)
a statement from the appropriate government authority confirming that the employee is to
have custody of the child pending application for an adoption order.
(ii)
In relation to any period to be taken under placitum (ii) of paragraph (3) hereof, a statutory declaration
stating—
(aa)
the employee is seeking adoption leave to become the primary care-giver of the child;
(bb)
particulars of any period of adoption leave sought or taken by the employee’s spouse; and
(cc)
for the period of adoption leave the employee will not engage in any conduct inconsistent
with his or her contract of employment.
(e)
Notice Requirements
(i)
Upon receiving notice of approval for adoption purposes, an employee shall notify the employer of
such approval and within two months of such approval shall further notify the employer of the period
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or periods of adoption leave the employee proposes to take. In the case of a relative adoption the
employee shall notify as aforesaid upon deciding to take a child into custody pending an application
for an adoption order.

(f)

(g)

(h)

(i)

(j)

(k)

(l)

(ii)

An employee who commences employment with an employer after the date of approval for adoption
purposes shall notify the employer thereof upon commencing employment and of the period or
periods of adoption leave which the employee proposes to take. Provided that such employee shall not
be entitled to adoption leave unless the employee has not less than 12 months’ continuous service with
that employer immediately preceding the date upon which he or she proceeds upon such leave.

(iii)

An employee shall, as soon as the employee is aware of the presumed date of placement of a child for
adoption purposes but no later than 14 days before such placement, give notice in writing to the
employer of such date, and of the date of the commencement of any period of leave to be taken under
placitum (i) of paragraph (c) hereof.

(iv)

An employee shall, 10 weeks before the proposed date of commencing any leave to be taken under
placitum (ii) of paragraph (c) hereof, give notice in writing to the employer of the date of commencing
leave and the period of leave to be taken.

(v)

An employee shall not be in breach of this subclause, as a consequence of failure to give the stipulated
period of notice in accordance with placitum (iii) and (iv) hereof if such failure is occasioned by the
requirement of an adoption agency to accept earlier or later placement of a child, the death of the
spouse or other compelling circumstances.

(vi)

The employee shall immediately notify the employer of any change in the information provided
pursuant to this subclause.

Variation of Period of Adoption Leave
(i)
Provided the maximum period of adoption leave does not exceed the period to which the employee is
entitled under paragraph (c) hereof—
(aa)
the period of leave taken under placitum (ii) of paragraph (c) hereof may, be lengthened
once only by the employee giving not less than 14 days’ notice in writing stating the period
by which the leave is to be lengthened;
(bb)
the period may be further lengthened by agreement between the employer and employee.
(ii)
The period of adoption leave taken under placitum (ii) of paragraph (c) hereof may, with the consent
of the employer, be shortened by the employee giving not less than 14 days’ notice in writing stating
the period by which the leave is to be shortened.
Cancellation of Adoption Leave
(i)
Adoption leave, applied for but not commenced, shall be cancelled should the placement of the child
not proceed.
(ii)
Where the placement of a child for adoption purposes with an employee then on adoption leave does
not proceed or continue, the employee shall notify the employer forthwith and the employer shall
nominate a time not exceeding four weeks from receipt of notification for the employee’s resumption
of work.
(iii)
Adoption leave shall terminate within a reasonable period if the employee ceases to be the child’s
primary care giver.
Special Leave
The employer shall grant to any employee who is seeking to adopt a child, such unpaid leave not exceeding two
days, as is required by the employee to attend any compulsory interviews or examinations as are necessary as
part of the adoption procedure. Where paid leave is available to the employee the employer may require the
employee to take such leave in lieu of special leave.
Adoption Leave and Other Entitlements
(i)
Provided the aggregate of any leave, including leave taken under this subclause, does not exceed the
period to which the employee is entitled under paragraph (c) hereof, an employee may, in lieu of or in
conjunction with adoption leave, take any annual leave or long service leave or any part thereof to
which he or she is entitled.
(ii)
Paid sick leave or other paid authorised award absences (excluding annual leave or long service
leave), shall not be available to an employee during the employee’s absence on adoption leave.
Effect of Adoption Leave on Employment
Subject to this subclause, irrespective of any award or other provision to the contrary, absence on adoption leave
shall not break the continuity of service of an employee but shall not be taken into account in calculating the
period of service for any purpose of any relevant award or agreement.
Termination of Employment
(i)
An employee on adoption leave may terminate the employment at any time during the period of leave
by notice given in accordance with this award.
(ii)
An employer shall not terminate the employment of an employee on the grounds of the employee’s
application to adopt a child or absence on adoption leave, but otherwise the rights of an employer in
relation to termination of employment are not hereby affected.
Return to Work After Adoption Leave
(i)
An employee shall confirm the intention of returning to work by notice in writing to the employer
given not less than four weeks prior to the expiration of the period of adoption leave provided by
placitum (ii) of paragraph (c) hereof.
(ii)
An employee, upon returning to work after adoption leave shall be entitled to the position held
immediately before proceeding on such leave or in relation to an employee who has worked part-time
under this clause the position held immediately before commencing such part-time work.
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Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee shall be entitled to a position as nearly
comparable in status and pay to that of the employee’s former position.
(m)
Replacement Employees
(i)
A replacement employee is an employee specifically engaged as a result of an employee proceeding
on adoption leave.
(ii)
Before an employer engages a replacement employee the employer shall inform that person of the
temporary nature of the employment and of the rights of the employee who is being replaced.
(iii)
Before an employer engages a person to replace an employee temporarily promoted or transferred in
order to replace an employee exercising rights under this subclause, the employer shall inform that
person of the temporary nature of the promotion or transfer and of the rights of the employee who is
being replaced.
(iv)
Nothing in this subclause shall be construed as requiring an employer to engage a replacement
employee or to continue to employ the replacement employee beyond the date of return of the
employee.
Part-Time Work
(a)
Definitions
For the purposes of this subclause—
(i)
“Male employee” means an employed male who is caring for a child born of his spouse or a child
placed with the employee for adoption purposes.
(ii)
“Female employee” means an employed female who is pregnant or is caring for a child she has borne
or a child who has been placed with her for adoption purposes.
(iii)
“Former position” means the position held by a female or male employee immediately before
proceeding on leave or part-time employment under this clause whichever first occurs or, if such
position no longer exists but there are other positions available for which the employee is qualified
and the duties of which he or she is capable of performing, a position as nearly comparable in status
and pay to that of the position first mentioned in this definition.
(b)
Entitlement
With the agreement of the employer—
(i)
A male employee may work part-time in one or more periods at any time from the date of birth of the
child until its second birthday or, in relation to adoption, from the date of placement of the child until
the second anniversary of the placement.
(ii)
A female employee may work part-time in one or more periods while she is pregnant where part-time
employment is, because of the pregnancy, necessary or desirable.
(iii)
A female employee may work part-time in one or more periods at any time from the seventh week
after the date of birth of the child until its second birthday.
(iv)
In relation to adoption a female employee may work part-time in one or more periods at any time from
the date of the placement of the child until the second anniversary of that date.
(c)
Return to Former Position
(i)
An employee who has had at least 12 months’ continuous service with an employer immediately
before commencing part-time employment after the birth or placement of a child has, at the expiration
of the period of such part-time employment or the first period, if there is more than one, the right to
return to his or her former position.
(ii)
Nothing in placitum (i) hereof shall prevent the employer from permitting the employee to return to
his or her former position after a second or subsequent period of part-time employment.
(d)
Effect of Part-Time Employment on Continuous Service
Commencement on part-time work under this clause, and return from part-time work to full-time work under
this clause, shall not break the continuity of service or employment.
(e)
Pro Rata Entitlements
Subject to the provisions of this subclause and the matters agreed to in accordance with paragraph (f) hereof,
part-time employment shall be in accordance with the provisions of this Award which shall apply pro-rata.
(f)
Part-Time Work Agreement
(i)
Before commencing a period of part-time employment under this clause the employee and the
employer shall agree—
(aa)
that the employee may work part-time; upon the hours to be worked by the employee, the
days upon which they will be worked and commencing times for the work;
(bb)
upon the classification applying to the work to be performed; and
(cc)
upon the period of part-time employment.
(ii)
The terms of this agreement may be varied by consent.
(iii)
The terms of this agreement or any variation to it shall be reduced to writing and retained by the
employer. A copy of the agreement and any variation to it shall be provided to the employee by the
employer.
(iv)
The terms of this agreement shall apply to the part-time employment.
(g)
Termination of Employment
(i)
The employment of a part-time employee under this clause, may be terminated in accordance with the
provisions of this Award but may not be terminated by the employer because the employee has
exercised or proposes to exercise any rights arising under this clause or has enjoyed or propose to
enjoy any benefits arising under this clause.
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(ii)

(h)

(i)

(j)

(k)

26.

Any termination entitlements payable to an employee whose employment is terminated while working
part-time under this clause, or while working full-time after transferring from part-time work under
this clause, shall be calculated by reference to the full-time rate of pay at the time of termination and
by regarding all service as a full-time employee and all service as a part-time employee on a pro rata
basis.
Extension of Hours of Work
An employer may request, but not require, an employee working part-time under this clause to work outside or
in excess of the employee’s ordinary hours of duty provided for in accordance with paragraph (f) hereof.
Nature of Part-Time Work
The work to be performed part-time need not be the work performed by the employee in his or her former
position but shall be work otherwise performed under this award.
Inconsistent Award Provisions
An employee may work part-time under this clause irrespective of any other provision of this award which
limits or restricts the circumstances in which part-time employment may be worked or the terms upon which it
may be worked including provisions prescribing a minimum or maximum number of hours a part-time
employee may work.
Replacement Employees
(i)
A replacement employee is an employee specifically engaged as a result of an employee working parttime under this subclause.
(ii)
A replacement employee may be employed part-time. Subject to this paragraph, paragraphs (e), (f),
(g) and (j) of this subclause, apply to the part-time employment of a replacement employee.
(iii)
Before an employer engages a replacement employee under this subclause, the employer shall inform
the person of the temporary nature of the employment and of the rights of the employee who is being
replaced.
(iv)
Unbroken service as a replacement employee shall be treated as continuous service for the purposes of
placitum (v) of paragraph (a) hereof.
(v)
Nothing in this subclause shall be construed as requiring an employer to engage a replacement
employee or to continue to employ the replacement employee beyond the date of return of the
employee.

Clause 26. – Superannuation: Delete this number, title and clause and insert the following number, title and clause
in lieu thereof—
25. - SUPERANNUATION
The subject of superannuation is dealt with extensively by legislation including the Superannuation Guarantee (Administration) Act
1992, the Superannuation Guarantee Charge Act 1992, the Superannuation Industry (Supervision) Act 1993 and the Superannuation
(Resolution of Complaints) Act 1993 (collectively the superannuation legislation). This legislation, as varied from time to time,
governs the superannuation rights and obligations of the parties.
(1)
Definitions
For the purposes of this clause—
(a)
“Fund” means a complying superannuation fund as that term is used in the superannuation legislation.
(b)
“Ordinary time earnings” means the actual ordinary rate of pay the employee receives for ordinary hours of
work including, if applicable, tool allowance, industry allowance, trade allowance, shift loading, special rates,
qualification allowances (e.g. first aid, laser safety officer), multi-story allowance, district/location allowance,
piecework rates, underground allowance, award site allowances, asbestos eradication allowance, leading hand
allowances, in charge of plant allowance and supervisory allowances where applicable. The term includes any
regular over-award pay as well as casual rates received for ordinary hours of work. All other allowances and
payment are excluded.
(2)
Employer Contributions—
An employer must, in accordance with the governing rules of the relevant Fund, make such superannuation contributions
for the benefit of an employee as will avoid the employer being required to pay superannuation guarantee charge under
the superannuation legislation with respect to that employee. For the purposes of the superannuation legislation, an
employee’s ordinary time earnings are intended to provide that employee’s notional earnings base. Employer
contributions must be paid quarterly, with the first payment being made at the end of the first quarter following
engagement. Contributions must be equal to that required under the superannuation legislation.
(3)
Voluntary Employee Contributions
(a)
Subject to the governing rules of the relevant Fund, an employee who wishes to make contributions to the Fund
may either forward his or her own contribution directly to the Fund administrators or authorise the employer to
pay into the Fund from the employee’s wages, amounts specified by the employee.
(b)
Employee contributions to the Fund deducted by the employer at the employee’s request shall be held on the
employee’s behalf and subject to individual agreement shall meet the following conditions—
(i)
the amount of contributions shall be expressed in whole dollars.
(ii)
an employee shall have the right to adjust the level of contribution made on his or her own behalf
from the first of the month following the giving of three months’ written notice to the employer.
(iii)
contributions deducted under this clause shall be forwarded to the Fund at the same time as
contributions under subclause (2).
(4)
Superannuation Fund
(a)
An employer must, in accordance with the governing rules of the relevant Fund, make superannuation
contributions to any of the following Funds—
(i)
C+BUS, the AWU Guardian, the Westscheme Superannuation Scheme;
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(ii)

27.
28.

29.

(1)

(2)

(3)

(4)

30.

The employer shall notify the employee that they may nominate a superannuation fund or scheme.
Furthermore, the employer shall notify the employee that he or she can choose any superannuation
fund or scheme and that his/her choice does not need to be approved by the employer.
The employer and the employee are bound by the employee’s choice of fund unless there is agreement
between them to change the fund. The employer shall not unreasonably refuse a change of fund
requested by the employee.
If the employee is a member of a union bound by this award, the employee may be represented by that
union in meeting and conferring with the employer about the matter and the employer must give the
union a reasonable opportunity to meet and confer about the matter.
Note: the consent of the union is not required to any agreement between the employer and the
employee.
The agreement must be recorded in the time and wages records kept by the employer in accordance
with Clause 15. – Employment Records of this award.
If a dispute or difficulty arises over the implementation or continued operation of this provision, it
must be handled in accordance with the dispute resolution procedure in Clause 31. –Dispute
Settlement Procedure of this award
(b)
An employer is not required to contribute to more than one Fund in respect of an employee employed under this
award.
Clause 27. – Definitions: Delete this number and title insert the following new number and title in lieu thereof—
26. - DEFINITIONS
Clause 28. – Payment of Wages: Delete this number and title insert the following new number and title in lieu
thereof—
27. - PAYMENT OF WAGES
Clause 29. – Effect of 38 Hour Week: Delete this number, title and clause and insert the following new number,
title and clause in lieu thereof—
28. - EFFECT OF 38 HOUR WEEK
Termination—
(a)
An employee subject to the provisions of subclause (1)(ii) of Clause 10. - Hours of this award who has not taken
any Accrued Day(s) Off accumulated during a work cycle in which employment is terminated, shall be paid the
total of hours accumulated towards the Accrued Day(s) Off for which payment has not already been made.
(b)
An employee who has taken any Accrued Day(s) Off during a work cycle in which employment is terminated
shall have the wages due on termination reduced by the total hours for which payment has already been made
but for which the employee had no entitlement toward those Accrued Day(s) Off.
Workers’ Compensation—
(a)
20 Day Work Cycle
(i)
Where an employee is on workers’ compensation for periods for less than one complete 20 days work
cycle, such employee will accrue towards and be paid for the succeeding Accrued Day Off following
such absence.
(ii)
An employee will not accrue Accrued Day(s) Off for periods of workers’ compensation where such
period of leave exceeds one or more complete 20 days work cycle.
(iii)
Where an employee is on workers’ compensation for less than one complete 20 day work cycle and an
Accrued Day Off falls within the period, the employee will not be re-rostered for an additional
Accrued Day Off.
(b)
12 Months’ Work Cycle
(i)

Where an employee is on workers’ compensation for periods for less than a total of 20 consecutive
work days in a work cycle such employee will accrue towards and be paid for the succeeding Accrued
Day(s) Off following such leave.

(ii)

Where an employee is on workers’ compensation for period greater than a total 20 consecutive days in
a work cycle such employee will have the period of workers’ compensation added to the work cycle.

(iii)

Where an employee is on workers’ compensation for greater than 20 consecutive work days and an
Accrued Day Off as prescribed in subclause (1) of Clause 10. - Hours of this Award falls within the
period the employee shall be re-rostered for another Accrued Day Off on completion of the 20 day
work cycle following such absence.

Leave Without Pay—
An employee who is absent on any form of leave without pay shall not accumulate an entitlement to an Accrued Day Off
for the period of such leave nor will the employee be entitled to an Accrued Day Off whilst on leave without pay.
Pay Out of Entitlements—
An employee whose hours are worked in accordance with subclause (1)(ii) of Clause 10. - Hours of this Award and who,
after 12 months employment, is to take the full four consecutive weeks annual leave prescribed by Clause 14. – Public
Holidays and Annual Leave of this award may by mutual written agreement, be paid at the time of taking such annual
leave, for any Accrued Day(s) Off then standing to the credit of that employee. Such payment will be in full discharge of
any liability on the employer arising pursuant to Clause 10. - Hours of this award. An employee shall not otherwise be
paid for Accrued Day(s) Off without actually taking them as days off.
Clause 30. – Award Modernisation/Enterprise Agreements: Delete this number and title insert the following new
number and title in lieu thereof—
29. - AWARD MODERNISATION/ENTERPRISE AGREEMENTS
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31.

Clause 31. – Training: Delete this number and title insert the following new number and title in lieu thereof—
30. - TRAINING

32.

Clause 30. – Training: After this clause insert new number, title and clause as follows—
31. – DISPUTE SETTLEMENT PROCEDURE
Subject to the Industrial Relations Act 1979 (as amended) in the event of a problem, grievance, question, dispute, claim or
difficulty that affects one or more employees, or arises from the employees work or contract of employment, the following
procedure shall apply—
(1)
At first instance the matter shall be raised at site level with the foreman/supervisor/manager as appropriate.
(2)
In the event that the matter is unresolved it may be raised at the Company level by the individual concerned (or
his/her representative), or the shop steward or union official involved.
(3)
If the matter is still not resolved it may be referred to the Western Australian Industrial Relations Commission for
determination, and if necessary arbitration.
(4)
The parties will attempt to resolve the matter prior to either party referring the matter to the Western Australian
Industrial Relations Commission.

33.

Clause 31. – Dispute Settlement Procedure: After this clause insert new title and appendix as follows—

APPENDIX 1. – MAKE UP OF TOTAL WAGE
This appendix shows how the total wages in this award are made up detailing both base wage rates and safety net adjustments as
well as the total rate published in clause 5. – Wages of this Award.
The minimum weekly rate of wages payable to employees under this award shall be as follows—
(1)
Adult Employees
Total Rate
Arbitrated
Adjusted for
Total Rate
Safety Net
BaseRate
Minimum Wage
$
Adjustments
$
$
$
Trainee (90% of Horticultural Employee Grade
283.20
94.40
378.63
388.26
1 rate)
Horticultural Employee Grade 1
314.70
106.00
420.70
431.40
Horticultural Employee Grade 2
332.10
106.00
438.10
438.10

34.

Horticultural Employee Grade 3

337.70

106.00

443.70

443.70

Horticultural Tradesperson Grade 1
Horticultural Tradesperson Grade 2
Horticultural Tradesperson Advanced

388.30
407.00
425.60

106.00
106.00
108.00

494.30
513.00
533.60

494.30
513.00
533.60

NB. In 2002 the Adult Minimum Award Wage was set by the Western Australian Industrial Relations Commission at
$431.40. This minimum was above the rate showing for Horticultural Employee Grades 1 to 3 so in 2002 this Award was
varied to, amongst other matters, upgrade this wage rate to the minimum rate. Hence the $431.40 published in the body of
the Award for these Grades and the higher rate published for a Trainee ($388.26). This process is made evident by
including the fourth column above and allows previous relativities to be identified.
Appendix 1. – Make Up of Total Wage: After this appendix insert new title and schedule as follows—
SCHEDULE A. – NAMED PARTIES TO THE AWARD

UNION
The Australian Workers’ Union,
West Australian Branch,
Industrial Union of Workers
Cnr Moore and Lord Streets
EAST PERTH WA 6004
35.
Schedule A. – Named Parties to the Award: After this schedule insert new title and schedule as follows—
SCHEDULE B. – RESPONDENTS TO THE AWARD
Advanced Nursery
208 Dundebar Road
WANNEROO 6065
All Palms Nursery
37 Birnam Road
CANNING VALE 6155
Benara Nurseries
71 Vincent Road
WANNEROO 6065
Bush Berry Farm
17 Baillie Avenue
VICTORIA PARK EAST 6101
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Dawson Garden Centres WA
160 Hale Road
FORRESTFIELD 6058
Garden Harmony Vale Nurseries
Arlima Pty Ltd
229 Kalamunda Road
MAIDA VALE 6057
Nursery Australia Pty Ltd
PO Box 1345
SUBIACO 6904
36.
Appendix – Resolution of Disputes Requirement: Delete this title and appendix.
37.
Schedule of Respondent: Delete this title and appendix
38.
Appendix – S.49B – Inspection Of Records Requirements: Delete this title and appendix.

____________________

2003 WAIRC 07536
HOSPITAL EMPLOYEES’ (BRIGHTWATER) CONSOLIDATED AWARD 1981
No. 26 of 1960
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BRIGHTWATER, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1033 OF 2002
CITATION NO.
2003 WAIRC 07536
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Hospital Employees’ (Brightwater) Consolidated Award 1981 be varied in accordance with the following
schedule and that such variations shall have effect from the first pay period commencing on or after the 28th day of
January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(5)

2.
(2)

3.
(2)

SCHEDULE
Clause 9. – Overtime: Delete subclause (5) of this clause and insert the following in lieu thereof—
Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess
of the required daily hours of work the employee shall be provided with a meal free of cost or shall be paid the sum of
$7.38 as meal money.
This subclause shall not apply where the employee has been advised of the necessity to work overtime on the previous
day or earlier.
Clause 28. – Wages: Delete subclause (2)(a) of this clause and insert the following in lieu thereof—
General Conditions
(a)
The ordinary wages of any employee, placed in charge of three or more employees, shall be increased by
$17.60 per week.
Clause 29. – Fares & Motor Vehicle Allowances: Delete subclause (2)(c) of this clause and insert the following in
lieu thereof—
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
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Rates of hire for use of employee’s own vehicle on employer’s business:
Schedule 1 - Motor Vehicle Allowances
Area Details
Engine Displacement (in cubic centimetres)
Over 2600cc
Over 1600cc
1600cc
2600cc
& Under
Rate per kilometre (Cents)
Metropolitan Area
71.6
62.1
55.1
South West Land Division
73.6
63.9
56.8
North of 23.5o South Latitude
80.7
70.4
62.7
Rest of the State
76.6
66.0
58.6
Schedule 2 - Motor Cycle Allowances
Distance travelled during a year on Official Business

Rate per Kilometre
(Cents)
24.7

All areas of the State
Motor Vehicles with rotary engines are to be included in the 1600 – 2600cc.

And further with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Tradesperson Cook.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 28. - Wages
is 3.30% derived from $18 divided by $547.80 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 9. - Overtime has been varied for the CPI Take Away Food – Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
4.
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.
Column B identifies the new actual rate having applied the increase. Column C the new rate identified in Column B
rounded where appropriate.
WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – TRADESPERSON COOK
Clause
Clause 28. - Wages
Clause 34 – Wages

A
$26.95
$16.95

B
$27.84
$17.51

C
$27.80
$17.50

A
$7.00

B
$7.38

C

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 10. – Overtime

____________________
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2003 WAIRC 07607
HOSPITAL EMPLOYEES’ (PERTH DENTAL HOSPITAL) AWARD 1971
No. 4 of 1970
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOARD OF MANAGEMENT, PERTH DENTAL HOSPITAL, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1034 OF 2002
CITATION NO.
2003 WAIRC 07607
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Mr C Gleeson
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr C Gleeson on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Hospital Employees’ (Perth Dental Hospital) Award 1971 be varied in accordance with the following
schedule and that such variations shall have effect from the first pay period commencing on or after the 28th day of
January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 19. – Wages: Delete subclause (2) of this clause and insert the following in lieu thereof—
Where an employee is designated to be Technician in Charge of one of the following dental laboratories,
Orthodontic Laboratory Clinic
North Perth Clinic
Liddell Clinic
Gustafsen Clinic
Sir Charles Gairdner Hospital Clinic
Bunbury Clinic
Albany Clinic
Warwick Dental Clinic
Rockingham Dental Clinic
Mount Henry Dental Clinic
that employee shall be paid at the rate of $18.70 per week in addition to the ordinary rate of wage prescribed by this
clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Dental Technician Level 1 – 4th Year.
2.
For Work Related Allowances – the percentage increase in—
1.
(2)

•

Clause 19. - Wages

is 2.90% derived from $18 divided by $619.70 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – TRADESPERSON COOK
Clause
Clause 19 – Wages

A

B

C

$18.14

$18.67

$18.70

____________________
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2003 WAIRC 07535
HOSPITAL WORKERS (N’GALA) AWARD
No. 6A of 1958
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOARD OF MANAGEMENT NGALA INC, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1030 OF 2002
CITATION NO.
2003 WAIRC 07535
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Hospital Workers (N’gala) Award No 6A of 1958 be varied in accordance with the following schedule
and that such variations shall have effect from the first pay period commencing on or after the 28th day of January,
2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(4)

2.
(1)
(2)
3.
(2)

SCHEDULE
Clause 14. – Overtime: Delete subclause (4) of this clause and insert the following in lieu thereof—
Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess
of the required daily hours of work the employee shall be provided with a meal free of cost or shall be paid the sum of
$7.35 as meal money.
This subclause shall not apply where the employee has been advised of the necessity to work overtime on the previous
day or earlier.
Clause 17. – Allowances & Special Provisions: Delete this clause and insert the following in lieu thereof—
17. - ALLOWANCES AND SPECIAL PROVISIONS
Any employee handling foul linen in laundry procedures shall be paid an allowance of $1.62 per week.
An employee engaged as a casual shall be paid 25% over the rates specified in this award.
Clause 26. – Fares & Motor Vehicle Allowances: Delete subclause (2)(c) of this clause and insert the following in
lieu thereof—
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
Rates of hire for use of employee’s own vehicle on employer’s business
Schedule 1 - Motor Vehicle Allowances
Engine Displacement
(in cubic centimetres)

Area and Details
Over
2600cc

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State

71.60
73.61
80.69
76.04

Over
1600cc
-2600cc

l600 cc
& Under

Rate per Kilometre (Cents)
62.08
63.88
70.44
65.99

55.10
56.79
62.72
58.59

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a
Year on Official Business
All Areas of State

Rate per Kilometre
(Cents)
24.7

And Further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Hospital Worker Level 4.
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2.

For Work Related Allowances – the percentage increase in—
•
Clause 17 – Allowances and Special Provisions
is 0.36% derived from $18 divided by $486.80 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a result of
the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments should be
increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key classification in the
relevant award immediately prior to the application of the safety net increase to the award rate and multiply by 100.”
3.
For Expense Related Allowances—
•
Clause 14. – Overtime has been varied for the CPI Take Away Food for the period March 2001 to September
2002 giving the percentage of 5.30%.
4.
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.
Column B identifies the new actual rate having applied the increase. Column C the new rate identified in Column B
rounded where appropriate.
WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – HOSPITAL WORKER LEVEL 4
Clause
Clause 17. Allowances and Special Provisions

A
$1.61

B
1.62

C

A
$7.00

B
$7.37

C
$7.35

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 14. – Overtime

____________________

2003 WAIRC 07537
HOSPITAL WORKERS (CLEANING CONTRACTORS—PRIVATE HOSPITALS) AWARD 1978
No. R2 of 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
POWERCLEAN (1976), RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1032 OF 2002
CITATION NO.
2003 WAIRC 07537
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Hospital Workers (Cleaning Contractors – Private Hospitals) Award 1978 be varied in accordance with
the following schedule and that such variations shall have effect from the first pay period commencing on or after
the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

83 W.A.I.G.
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SCHEDULE
Clause 10 – Overtime: Delete subclause (4) of this clause and insert the following in lieu thereof—
(4)
Where an employee is required to work overtime and such overtime is worked for a period of at least two hours
in excess of the required daily hours of work the employee shall be provided with a meal free of cost, or shall be
paid the sum of $7.75 as meal money.
This subclause shall not apply where the employee has been advised of the necessity to work overtime on the previous
day or earlier.
2.
Clause 13 – Special Rates and Conditions: Delete subclauses (5) and (6) of this clause and insert the following in
lieu thereof—
(5)
Toilets: Workers engaged in any week for the major portion of their time cleaning lavatories shall be paid an
extra $1.19 per week.
(6)
Broken Shift: Where a worker is required to carry out the ordinary hours of duty per day in more than one shift
and where the break is not less than four hours an allowance of 89 cents per day shall be paid.
3.
Clause 18 – Laundry: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2)
Where the uniform of any worker cannot be laundered at the hospital an allowance of $1.34 per week shall be
paid to the worker.
4.
Clause 19 – Height Money: Delete subclauses (2) and (3) of this clause and insert the following in lieu thereof—
(2)
Where it is necessary to go wholly outside a building to clean windows an employee shall, if such cleaning be
15.5 metres or more from the nearest horizontal plane, be paid an allowance of $1.80 per day.
(3)
Where an employee is required to clean windows from a swinging scaffold or similar device, he/she shall be
paid 30 cents per hour extra for every hour or part thereof so worked.
5.
Clause 32 – Wages” Delete paragraph (a) of subclause (2) of this clause and insert the following in lieu thereof—
(2)
General Conditions—
(a)
Leading Hands: In addition to the rates herein prescribed a leading hand shall be paid per week—
$
(i)
If placed in charge of not less than three and not more than 10 other workers
18.20
(ii)
If placed in charge of more than 10 and not more than 20 other workers
27.40
(iii)
If placed in charge of more than 20 other workers
36.50
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Cleaner Third Year of Employment.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 13. – Special Rates and Conditions
•
Clause 19. – Height Money
•
Clause 32. - Wages
is 3.86% derived from $18 divided by $466.30 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a result of
the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments should be
increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key classification in the
relevant award immediately prior to the application of the safety net increase to the award rate and multiply by 100.”
3.
For Expense Related Allowances—
•
Clause 10. – Meal Money has been varied for the CPI Take Away Food for the period March 2001 to
September 2002 giving the percentage of 5.30%.
•
Clause 18. – Laundry has been varied for the CPI Clothing Services and Shoe Repair – Perth for the period
June 2001 to September 2002 giving the percentage 1.61%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
1.

WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – CLEANER THIRD YEAR OF EMPLOYMENT
Clause
Clause 13. – Special Rates and Conditions

Clause 19. – Height Money
Clause 32 – Wages

(5)
(6)
(2)
(3)
(2)

A

B

C

$1.15
$0.85
$1.73
0.29
$17.50
$26.35
$35.10

$1.19
$0.89
$1.80
$0.30
$18.18
$27.37
$36.45

$18.20
$27.40
$36.50

A
$7.39

B
$7.78

C
$7.75

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 10. – Overtime
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CPI Clothing Services and Shoe Repair - Perth
Clause
Clause 18. – Laundry

A
$1.32

B
$1.34

C

____________________
2003 WAIRC 07605
HOSPITAL WORKERS (GOVERNMENT) AWARD
No 21 of 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOARD OF MANAGEMANT, SIR CHARLES GAIRDNER HOSPITAL & OTHERS,
RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 1031 OF 2002
CITATION NO.
2003 WAIRC 07605
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Mr C Gleeson
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr C Gleeson on behalf of the respondents, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Hospital Workers (Government) Award No 21 of 1966 be varied in accordance with the following
schedule and that such variations shall have effect from the first pay period commencing on or after the 28th day of
January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.
3.
4.

5.

6.

SCHEDULE
Clause 15. – Overtime: Delete subclause (4) of this clause and insert the following in lieu thereof—
(4)
Where an employee is required to work overtime and such overtime is worked for a period of at least two hours
in excess of the required daily hours of work, the employee shall be provided with a meal free of cost, or shall
be paid the sum of $7.25 as meal money.
This subclause shall not apply where the employee has been advised of the necessity to work overtime on the previous
day.
Clause 16. – Shift Work: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
Subject to subclause (2) of this clause, a loading of $1.92 per hour or pro rata for part thereof shall be paid for
time worked on afternoon or night shift as defined hereunder—
Clause 16. – Shift Work: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2)
A loading of $2.90 per hour or pro rata for part thereof shall be paid for time worked on permanent afternoon or
night shift.
Clause 17. – Weekend Work: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
In addition to the ordinary rate of wage prescribed by this award an employee shall be paid a loading of
$7.70 per hour or pro rata for part thereof for ordinary hours worked between midnight on Friday and midnight
on Saturday.
Clause 17. – Weekend Work: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2)
In addition to the ordinary rate of wage prescribed by this award an employee shall be paid a loading of
$15.40 per hour or pro rata for part thereof for ordinary hours worked between midnight on Saturday and
midnight on Sunday.
Clause 19. – Allowances and Special Provisions: Delete this clause and insert the following in lieu thereof—
19. - ALLOWANCES AND SPECIAL PROVISIONS
In addition to the rates prescribed in Clause 39. - Wages of this award, the following allowances shall be paid—
(1)
(a)
Employees handling foul linen in the course of their duties shall be paid 80 cents per hour or any part
thereof, to a maximum of $2.60 per day.
(b)
Employees handling materials such as carpet tiles, curtains, sealed bags or fabrics, which have
become soiled in the same manner as foul linen as defined in Clause 5. - Definitions, shall be paid an
allowance according to subclause (1)(a) of this clause.
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(2)
(3)
(4)
(5)

7.

8.

9.

10.

Orderlies employed on boiler firing duties - $1.81 per day.
Orderlies required to handle a cadaver - $1.50 per hour with a minimum payment of one hour.
Orderlies - Sir Charles Gairdner Hospital, sterilising sputum mugs - $1.81 per day.
(a)
A storeman required to operate a ride-on power operated tow motor, a ride-on power operated pallet
truck or a walk-beside power operated high lift stacker in the performance of his/her duties shall be
paid an additional 38 cents per hour whilst so engaged.
(b)
A storeman required to operate a ride-on power operated fork lift, high lift stacker or high lift stock
picker or a power operated overhead traversing hoist in the performance of his/her duties shall be paid
an additional 50 cents per hour whilst so engaged.
(6)
A Food Service Attendant who is required to reconstitute frozen food and/or reheat chilled food, in addition to
or in substitution of their normal duties, shall be paid an allowance of 62 cents per hour or part thereof whilst so
engaged.
Clause 21. – Public Holidays: Delete subclause (3) of this clause and insert the following in lieu thereof—
(3)
Any employee who is required to work on a day observed as a public holiday shall be paid a loading of
$23.20 per hour or pro rata for part thereof in addition to his/her ordinary rate of wage or if the employer agrees
be paid a loading of $7.70 per hour or pro rata for part thereof in addition to his/her ordinary rate of wage and be
entitled to observe the holiday on a day mutually acceptable to the employer and employee.
Clause 22. – Public Holidays – Graylands and Selby Lodge/Lemnos Hospitals: Delete subclause (3)(c) of this clause
and insert the following in lieu thereof—
(c)
Any employee who is required to work on the day observed as a holiday as prescribed in this clause in
his/her normal hours work or ordinary hours in the case of a rostered employee shall be paid a loading
of $7.70 per hour or pro rata for part thereof and be entitled to observe the holiday on a day mutually
acceptable to the employer and the employee.
Provided that in any specified 12 monthly period, after an employee has accumulated five days in lieu
of public holidays, by agreement between the employee and the employer, the employee may be paid
for work performed on a day observed as a holiday as prescribed in this clause a loading of $23.20 per
hour or pro rata for part thereof in addition to his/her ordinary rate of wage in lieu of the foregoing
provisions of this subclause.
Clause 28. – Uniforms: Delete subclause (8)(d) of this clause and insert the following in lieu thereof—
(d)
All washable clothing forming part of the uniforms supplied by the employer shall be laundered free
of cost to the employee. Provided that in lieu of such free laundering the employer may pay the
employee $1.40 per week to partly cover the cost of same.

Clause 39. – Wages: Delete subclause (4)(b)(i), (ii) & (iii) of this clause and insert the following in lieu thereof—
(4)
(b)
Except where this clause specifies classifications which require the employee to be in charge of other
employees, any employee who is placed in charge of—
(i)
not less than three and not more than ten other employees shall be paid $17.90 per week in
addition to the ordinary wage prescribed by this clause;
(ii)
more than 10 and not more than ten other employees shall be paid $26.80 per week in
addition to the ordinary wage prescribed by this clause;
(iii)
more than 20 other employees shall be paid $35.70 per week in addition to the ordinary
wage prescribed by this clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Hospital Worker Level 1.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 16. – Shift Work
•
Clause 17 – Weekend Work
•
Clause 19. – Allowances and Special Provisions
•
Clause 21 – Public Holidays
•
Clause 22. – Public Holidays Graylands and Selby Lodge/Lemnos
•
Clause 28. – Uniforms
•
Clause 39. - Wages
is 3.9% derived from $18 divided by $457.50 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 15. - Overtime has been varied for the CPI Take Away Food – Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
2.
The percentage increase relating to the work related increases in Clause 16. – Shift Work, Clause 17. – Weekend Work,
Clause 19. – Allowances and Special Provisions, Clause 21. – Public Holidays, Clause 22. – Public Holidays Graylands
and Selby Lodge/Lemnos, Clause 28. – Uniforms and Clause 39. – Wages is 3.9% derived from $18 divided by $457.50.
3.
Clause 15. – Overtime has been varied for the CPI for the period March 2001 to March 2002 giving the percentage of
4.60%.
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WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – HOSPITAL WORKER LEVEL 1
Clause
Clause 16. – Shift Work

(1)
(2)

Clause 17. – Weekend Work (1)
Clause 19. – Allowances and Special Provisions
(1)(a)

Clause 21. – Public Holidays (3)
Clause 22 – Public Holidays and Selby Lodge/Lemnos
Clause 28. – Uniforms
Clause 39. – Wages

(8)(d)
(4)(i)
(ii)
(iii)

A
$1.85
$2.78
$7.42
$14.86

B
$1.92
$2.89
$7.71
$15.44

C
$2.90

$2.51
$1.74
$1.44
$1.74
$0.37
$0.48
$0.60
$22.30
$7.42
$7.42
$22.30
$1.38
$17.22
$25.78
$34.33

$2.61
$1.81
$1.50
$1.81
$0.38
$0.50
$0.62
$23.17
$7.71
$7.71
$23.17
$1.13
$17.89
$26.79
$35.67

$23.20
$7.70
$7.70
$23.20
$1.40
$17.90
$26.80
$35.70

A
$6.92

B
$7.29

C
$7.30

$7.70
$15.40
$2.60

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 15. – Overtime

____________________
2003 WAIRC 07518
HOTEL AND TAVERN WORKERS’ AWARD
No. R31 of 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
SHERATON HOTEL & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO/S.
APPLA 989 OF 2002
CITATION NO.
2003 WAIRC 07518
_________________________________________________________________________________________________________
Result
Representation
Applicant
Respondents

Award varied

Mr J Welch
Ms S Laferla on behalf of CCIWA
Mr D Crowe on behalf of AHA
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla and Mr D Crowe on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Hotel and Tavern Workers’ Award be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

83 W.A.I.G.
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SCHEDULE
Clause 9. – Additional Rates for Ordinary hours: Delete this clause and insert the following in lieu thereof—
9. - ADDITIONAL RATES FOR ORDINARY HOURS
(1)
An employee who is required to work any ordinary hours prior to 7.00 am or after 7.00 pm on any day Monday
to Friday, both inclusive, shall be paid at the rate of an extra $1.35 per hour for each such hour, or part thereof
worked. Provided that any employee who works the majority of his/her ordinary hours between midnight and
7.00 am shall be paid $1.41 per hour extra for each such hour, or part thereof worked.
(2)
All time worked during the ordinary hours of work on Saturdays and Sundays shall be paid for at the rate of
time and a half.
(3)
An employee who is required to work any of his/her ordinary hours on any day in more than one period of
employment, other than for meal breaks as prescribed in accordance with the provisions of Clause 13. - Meal
Breaks of this Award, shall be paid an allowance of $2.22 per day, for such broken work period worked.
(4)
The provisions of subclauses (1) and (2) hereof shall not apply to any work performed on a holiday and to
which the provisions of subclause (2) of Clause 17. - Holidays are applicable.
(5)
The provisions of this clause shall not apply to casual employees.
Clause 14. – Meal Money: Delete this clause and insert the following in lieu thereof—
14. - MEAL MONEY
Any employee who is required to work overtime for two hours or more on any day, without being notified on the previous
day or earlier, that he or she will be so required to work such overtime, will either be supplied with a substantial meal by
the employer or be paid $9.05 meal money.

3.

Clause 26. – Uniforms and Laundering: Delete subclauses (2) and (3) of this clause and insert the following in lieu
thereof—
(2)
Subject to subclause (3) hereof, an employer requiring any of the articles of clothing to be worn as described in
subclause (1) of this clause, shall cause such clothing to be laundered at his/her own expense or otherwise shall
pay to the employee concerned $5.65 per fortnight worked as a laundry allowance. The allowance provided
herein shall be halved for employees who work less than thirty-eight ordinary hours each fortnight.
(3)
Where a cook wears the ordinary apparel usually worn by cooks such as black and white check trousers, white
shirt, white apron and cap, such garments shall be laundered at the employer’s expense or otherwise the
employee shall be paid $8.55 per fortnight worked as a laundry allowance. The allowance provided herein shall
be halved for employees who work less than thirty-eight ordinary hours each fortnight.

4.

Clause 27. – Protective Clothing: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
Employees who are required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any
injurious substances, shall be supplied with rubber gloves free of charge by the employer, or be paid, in lieu, an
allowance of $3.00 per fortnight worked. The allowance provided herein shall be halved for employees who
work less than thirty-eight ordinary hours each fortnight.

5.

Clause 28. – Employee Equipment: Delete this clause and insert the following in lieu thereof—
28. - EMPLOYEE EQUIPMENT
All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be-used
by the employee for the purpose of carrying out his/her duties, shall be supplied by the employer free Of charge. Provided
that where an employee is required by the employer to use his/her own knives he shall be paid an allowance of $11.70 per
fortnight worked. The allowance provided herein shall be halved for employees who work less than thirty-eight ordinary
hours each fortnight.

And further, with the consent of the parties, the Commission records the following basis for variations—
1.

The agreed Key Minimum Classification in this Award is Cook Grade 3.

2.

For Work Related Allowances – the percentage increase in—
•

Clause 9. – Additional Rates for Ordinary Hours

•

Clause 28. – Employee Equipment

is 3.54% derived from $36 divided by $1014.40 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.

For Expense Related Allowances—
•

Clause 14. – Meal Money has been varied for the CPI Take Away Food for the period March 2001 to
September 2002 giving the percentage of 5.30%.

•

Clause 26. – Uniform and Laundering and Clause 27. – Protective Clothing has been varied for the CPI
Clothing Services and Shoe Repair – Perth for the period June 2001 to September 2002 giving the percentage
1.61%.

For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
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EXPENSE RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – COOK GRADE 3
Clause
Clause 9. Additional Rates for Ordinary Hours
(1)
(3)
Clause 28 – Employee Equipment

A

B

C

$1.30
$1.36
$2.14
$11.30

$1.35
$1.41
$2.22
$11.70

A
$8.60

B
$9.06

C
$9.05

A
$5.55
$8.40
$2.96

B
$5.64
$8.54
$3.01

C
$5.65
$8.55
$3.00

CPI Take Away Food – Perth
Clause
Clause 14. – Meal Money
CPI Clothing Services and Shoe Repair - Perth
Clause
Clause 26. – Uniforms and Laundry
Clause 27. – Protective Clothing

(2)
(3)
(1)

____________________

2003 WAIRC 07708
JENNY CRAIG EMPLOYEES’ AWARD 1995
No. A1 of 1994
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
JENNY CRAIG WEIGHTLOSS CENTRES, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 988 OF 2002
CITATION NO.
2003 WAIRC 07708
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Jenny Craig Employees’ Award 1995 be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

SCHEDULE
Clause 9. – Special Rates and Conditions: Delete subclause (1) of this clause and insert the following in lieu
thereof—
(1)
All employees will receive a laundry allowance of $6.30 per week.
Clause 9. – Special Rates and Conditions: Delete subclause (8)(c) of this clause and insert the following in lieu
thereof—
(c)
A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth
day of June next following.
Rates of Hire for the use of the employee’s own vehicle on the employer’s business.

83 W.A.I.G.
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Schedule 1 - Motor Vehicle Allowance
Engine Displacement
(in cubic centimetres)
Over
Over
2600cc
1600cc2600cc
Cents per Kilometre
Metropolitan Area
66.9
58.1
South West Land Division
68.8
59.8
North of 23.5o South Latitude
75.5
65.9
Rest of the State
71.2
61.8
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Area and Details

1600 cc
& Under

51.5
53.1
58.7
54.8

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Year on
Rate
Official Business
cents/km
Rate per kilometre
23.2
Motor vehicles with rotary engines are to be included in the 1600-2600cc category.
3.

Clause 14. – Overtime: Delete subclause (3)(a) of this clause and insert the following in lieu thereof—
(3)
(a)
Subject to the provisions of paragraph (b) of this subclause an employee required to work overtime for
more than two hours shall be supplied with a meal by the employer or be paid $8.15 for a meal and if,
owing to the amount of overtime worked, a second or subsequent meal is required, the employee shall
be supplied with such meal by the employer or paid $5.60 for each meal so required.

And further, with the consent of the parties, the Commission records the following basis for variations—
1.
For Expense Related Allowances—
•
Clause 14 – Overtime has been varied for the CPI for the period March 2001 to September 2002 giving the
percentage of 5.30%.
•
Clause 9(1) Special Rates and Conditions has been varied for the CPI Clothing Services and Shoe Repair –
Perth for the period June 2001 to September 2002 giving the percentage 1.61%
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
JENNY CRAIG EMPLOYEES AWARD, 1995
COLUMN A

COLUMN B

COLUMN C

101.61%
6.29982

Rounding Used
6.30

Clause 9 - Special Rates and Conditions
2001
6.23

Rounding
Used
6.20

COLUMN A
COLUMN B
102.20%
105.76%
Schedule 1 - Motor Vehicle Allowance
(2)(c) Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
Over 2600cc
2001
2002
Metropolitan Area
63.3
64.7
58.1
South West Land Division

65.1

66.5

59.8

North
of
Latitude
Rest of State

71.4
67.3

73.0
68.8

65.9
61.8

23.5 South
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(2)(c) Area and Details
Rates per kilometre
(Cents)

Metropolitan Area
South
West
Land
Division
North of 23.5 South
Latitude
Rest of State

(2)(c) Area and Details
Rates per kilometre
(Cents)
Metropolitan Area
South
West
Land
Division
North of 23.5 South
Latitude
Rest of State
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COLUMN A
COLUMN B
Schedule 1 - Motor Vehicle Allowance
Engine Displacement (in cubic centimetres)

Over 1600cc- &
2600cc
54.9

2001
56.1

2002
51.5

56.5

57.7

53.1

62.3
58.4

63.7
59.7

58.7
54.8

COLUMN A
COLUMN B
Schedule 1 - Motor Vehicle Allowance
Engine Displacement (in cubic centimetres)

1600cc Under
48.7

2001
49.8

2002
52.64

50.2

51.3

54.26

55.5
51.8

56.7
52.9

59.99
55.99

Schedule 2 - Motor Cycle Allowance
Distance Travelled During a Year on Official Business Rate c km
Rate per kilometre
21.9

Clause 14 - Overtime
(3) (a)

COLUMN A
110.24%
2001
7.76
5.29

Rounding Used
7.75
5.30

COLUMN A
2001
22.4

COLUMN B
2002
23.2

COLUMN B
105.30%
2002
8.16075
5.5809

COLUMN C
Rounding Used
8.15
5.6

____________________
2003 WAIRC 07840
THE JOHN LYSAGHT (AUSTRALIA) LIMITED AWARD
No. 27 of 1967
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
JOHN LYSAGHTS (AUSTRALIA) LTD., RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 4 MARCH 2003
FILE NO.
APPLICATION 1970 OF 2002
CITATION NO.
2003 WAIRC 07840
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
WHEREAS on 4th March 2003 the Commission heard Mr C. Young on behalf of the Applicant and there being no appearance for
the Respondent who by consent move the Commission to vary The John Lysaght (Australia) Limited Award; and
WHEREAS the parties requested the Commission to record the following agreement—
(a)
The allowances at Clause 4. – Wages/Payments, Clause 5. – Hours, Appendix 7 – Rates of Pay of the award, have
been adjusted by consent for the 2001 and 2002 Arbitrated Safety Net Increase totalling $31.00 arising from the
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2002 State Wage Case decisions. The key classification award rate used was that for a ‘Tradesperson 2’ prior to the
awarding of the Arbitrated Safety Net Increases - $478.00.
(b)
Tool allowance and motor allowance at Clause 4. – Wages/Payments subclause (8)(a) and (e) of the award, have
been adjusted by consent to reflect the corresponding amounts contained in the Metal Trades (General) Award
1966 No. 13 of 1965 Application No. 1756 of 2001.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders by
consent—
THAT The John Lysaght (Australia) Limited Award be varied in accordance with the following Schedule and that such
variation shall have effect from the first pay period on or after 4 March 2003.
(Sgd.) J. F. GREGOR,
Commissioner.

[L.S.]
_________

1.

(8)

SCHEDULE
Clause 4. - Wages/Payments:
A.
Delete subclause (2)(b) of this Clause and insert in lieu the following—
(b)
Supplementary Payments
In addition to the rates payable under the provisions of paragraph (a) of this subclause, an employee will be
paid the supplementary payment prescribed—
(i)
Non Tradesperson
Supplementary Payment
Per Week
$
Level 5
40.00
Level 4
37.60
Level 3
32.10
Level 2
25.90
Level 1
21.40
Probation
19.40
(ii)
Tradesperson
Supplementary Payment
Per Week
$
Tradesperson 1
35.30
Tradesperson 2
33.80
Tradesperson 3
32.10
B.
Delete subclause (8) and insert in lieu thereof the following—
Allowances/Special Rates
(a)
Tool Allowance
(i)
Tradespersons shall be paid an allowance of $11.25 per week for supplying and maintaining tools
ordinarily required in the performance of their work as tradespersons.
This allowance shall apply to apprentices on the same percentage basis as set out in subclause (6) Apprenticeship of Clause 3. - Employment Relationship of this award.
This allowance shall apply for all purposes of the award.
(ii)
Where it was the practice as at 5 November 1979 for the employer to provide all tools ordinarily
required by a tradesperson or apprentice in the performance of work, the employer may continue that
practice and in that event the allowance prescribed in sub-paragraph (i) hereof shall not apply.
(iii)
Notwithstanding sub-paragraphs (i) and (ii) hereof, an employer shall provide for the use of
tradespersons or apprentices all necessary power tools, special purpose tools and precision measuring
instruments. Tradespersons or apprentices shall replace or pay for any tools supplied by the employer
if lost through their negligence.
(b)
Confined Spaces
Employees working in confined spaces (as defined) will be paid an additional 53 cents per hour.
(c)
Dirty Work
Employees working in a job that is of an unusually dirty or of an offensive nature will receive an additional
40 cents per hour extra.
(d)
Wet Places
An employee whose clothing or boots become saturated because of the working place whether by water, oil or
otherwise shall be paid 40 cents per hour extra. Provided that this extra rate shall not be payable to an employee
who is provided by the employer with suitable and effective protective clothing and/or footwear. Any employee
who becomes entitled to this extra rate shall be paid the extra rate for such part of the day or shift which
involves working in wet clothes or boots.
(e)
Motor Allowance
(i)
Where an employee is required and authorised to use their own personal motor vehicle in the course
of their duties, the employee shall be paid an allowance not less than that provided for in the table set
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2.

3.
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out hereunder. Notwithstanding anything contained in this subclause the employer and the employee
may make any other arrangement as to car allowance not less favourable to the employee.
Where an employee in the course of a journey travels through two or more of the separate areas,
payment at the rates prescribed herein shall be made at the appropriate rate applicable to the separate
areas traversed.
A year for the purposes of this subclause, shall commence on the 1st day of July and end on the 30th
day of June next following.

RATES OF HIRE FOR USE OF EMPLOYEE’S OWN VEHICLE
ON EMPLOYER’S BUSINESS
MOTOR CAR
AREA AND DETAILS
ENGINE DISPLACEMENT
(IN CUBIC CENTIMETRES)
Over
Over 1600cc
1600cc
2600cc
-2600cc
& Under
Rate per Kilometre (cents)
Metropolitan Area
64.16
57.45
49.98
South West Land Division
65.66
58.94
51.23
North of 23.5o South Latitude
72.12
64.98
56.45
Rest of the State
67.9
60.81
52.85
Motor Cycle (In All Areas)
22.13 Cents per Kilometre
(iv)
“Metropolitan Area” means that area within a radius of fifty kilometres from the Perth Railway
Station.
(v)
“South West Land Division” means the South West Land Division as defined by Section 28 of the
Land Act 1933-1971 excluding the area contained within the Metropolitan Area.
(f)
First Aid
An employee who has been trained to render first aid and who is the current holder of appropriate first aid
qualifications, such as a certificate from the St John Ambulance Association or similar body, will be paid a
weekly allowance of $12.90 if such employee is appointed by the employer to perform first aid duty.
(g)
Rates Not Subject to Penalty Additions
The above special rates shall be paid irrespective of the times at which the work is performed and shall not be
subject to any premium or penalty conditions.
Clause 5. - Hours: Delete subclause (3)(b) and insert in lieu the following—
(b)
Shift Work Loading
(i)
Other than a permanent night shift employee, an employee working a shift which falls either partially
or wholly outside the agreed spread of hours, will be paid a loading for such shift at the rate of
$67.90 per week.
(ii)
An employee on a permanent night shift will, for each such shift worked, be paid a loading at the rate
of $136.60 per week.
(iii)
An employee who is engaged on 12 hour rotating shifts will, when employed on night shift, be paid a
loading for such shifts at the rate of $90.30 per week.
(iv)
A split shift employee will be paid a loading for all such shifts at the rate of $43.90 per week.
(v)
The above shift loadings will be paid for all purposes of the award and will be adjusted as appropriate
in relation to State Wage Case decisions.
(vi)
Shift loadings will not be paid on overtime shifts, or on long service leave.
Appendix 7 - Rates of Pay: Delete this Appendix and insert in lieu thereof the following—
APPENDIX 7 - RATES OF PAY
Myaree
Base Rate
Supplementary
Arbitrated
Total Rate
Payment
Safety Net
Adjustments
Non Tradesperson
$
$
$
$
Probation
322.50
19.40
106.00
447.90
1
334.80
21.40
106.00
462.20
2
354.40
25.90
106.00
486.30
3
363.50
32.10
106.00
501.60
4
373.60
37.60
106.00
517.20
5
384.70
40.00
108.00
532.70
Tradesperson
1
422.30
35.30
108.00
565.60
2
403.00
33.80
108.00
544.80
3
383.90
32.10
106.00
522.00

____________________
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2003 WAIRC 07879
LANDSCAPE GARDENING INDUSTRY AWARD
No. R18 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
-vALAN GREENSHAW & CO AND OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
THURSDAY, 27 FEBRUARY 2003
FILE NO/S.
APPLICATION 1426 OF 2002
CITATION NO.
2003 WAIRC 07879
_________________________________________________________________________________________________________
Result
Award varied by consent
Representation
Applicant
Mr C Young
Respondents
Mr L Joyce
_________________________________________________________________________________________________________
Order
Having heard Mr C Young on behalf of the applicant union and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Landscape Gardening Industry Award be varied in accordance with the following schedule and that such
variation shall have effect from the first pay period commencing on or after the 20th day of February 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 2. – Arrangement: Delete this clause and insert the following in lieu thereof—
2. - ARRANGEMENT

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.

Title
Arrangement
Area and Scope
Term
Contract of Service
Supported Wage
Redundancy
Apprentices
Parental Leave
First Aid Kit
Hours
Overtime
Meal Break
Sick Leave
Bereavement Leave
Public Holidays and Annual Leave
Long Service Leave
Location Allowance
Vehicle Allowance
Country Work
Employment Records
Representative Interviewing Employees
Posting of Award and Union Notices
Right of Entry
Wages
Mixed Functions
Definitions
Liberty Reserved
Superannuation
Payment of Wages
Dispute Settlement Procedure
Carer’s Leave
Appendix 1 – Make Up of Total Wage
Schedule A. – Named Parties to the Award
Schedule B. – Respondents to the Award

2.

Clause 2A. – State Wage Principles – September 1989: Delete this title and clause.

758

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

3.

Clause 4. – Term: Delete this clause and insert the following in lieu thereof—
4. - TERM
This award shall operate until amended, varied or cancelled.
4.
Clause 5. – Contract of Service: Delete this clause and insert the following in lieu thereof—
5. - CONTRACT OF SERVICE
(1)
A contract of service to which this award applies may be terminated in accordance with the provisions of this clause and
not otherwise, but this subclause does not operate so as to prevent any party to a contract from giving a greater period of
notice than is hereinafter prescribed, nor to affect any employer’s right to dismiss an employee without notice for serious
misconduct and an employee so dismissed shall be paid wages for the time worked up to the time of dismissal only.
(2)
Subject to the provisions of this clause, a party to a contract of service may, on any day, give to the other party the
appropriate period of notice of termination of the contract prescribed in subclause (4) of this clause and the contract
terminates when that period expires.
(3)
(a)
Where an employee leaves his or her employment:—
(i)
Without giving the notice referred to in subclause (2) of this clause; or
(ii)
Having given such notice, before the notice expires,
the employee forfeits his or her entitlement to any moneys owing to him or her under this award except to the
extent that those moneys exceed his or her ordinary wages for the period of notice which should have been
given.
(b)
In a case to which paragraph (a) of this subclause applies:—
(i)
The contract of service shall, for the purposes of this award be deemed to have terminated at the time
at which the employee was last ready, willing and available for work during ordinary working hours
under the contract; and
(ii)
The provisions of subclause (2) of this clause shall be deemed to have been complied with if the
employee pays to the employer, whether by forfeiture or otherwise, an amount equivalent to the
employee’s ordinary wages for the period of notice which should have been given.
(4)
Termination of Employment
(a)
Full time and Part time employees
(i)
Should an employer wish to terminate a full time or part time employee, the following period of
notice shall be provided—
Period of Continuous Service
Not more than 1 year
More than 1 year but not more than 3 years
More than 3 years but not more than 5 years
More than 5 years
(ii)
(iii)
(iv)
(v)

Period of Notice
1 week
2 weeks
3 weeks
4 weeks

Employees over 45 years of age with two or more years’ continuous service at the time of termination
shall receive an additional week’s notice.
Where the relevant notice is not provided, the employee shall be entitled to payment in lieu. Provided
that employment may be terminated by part of the period of notice and part payment in lieu.
Payment in lieu of notice shall be calculated using the employee’s weekly ordinary time earnings.
The period of notice in this clause shall not apply in the case of dismissal for serious misconduct, that
is, misconduct of a kind such that it would be unreasonable to require the employer to continue the
employment during the notice period.

(vi)

Notice of termination by employee. Except in the first three months of service, one week’s notice
shall be necessary for an employee to terminate his or her engagement or the forfeiture or payment of
one week’s pay by the employee to the employer in lieu of notice.

(vii)

Termination by employer prior to public holiday. An employee whose employment is terminated by
the employer on the business day preceding a holiday or holidays, otherwise than for misconduct,
shall be paid for such holiday or holidays. Provided that in the event of Christmas Eve falling on a
Saturday or a Sunday any employee whose employment is terminated by the employer on the
preceding Friday otherwise than for misconduct, shall be paid for Christmas Day and Boxing Day.

(viii)

Probation. An employee engaged under the terms of this award may be engaged under probation for
an agreed period not exceeding three months. Notwithstanding placitum (i) of paragraph (a) of
subclause (4) above, should an employer wish to terminate an employee still on probation, one day’s
notice shall be given by either party, or one day’s pay in lieu shall be paid or forfeited.
Provided that where the relevant notice period is not provided, the employee shall be entitled to
payment in lieu.

(b)

Casual Employees
The employment of a casual employee may be terminated by the giving or receiving of one hour’s notice.

(5)

(a)

Before engagement, an employee shall be notified by the employer or by the employer’s representative whether
the duration of his or her employment is expected to exceed one month and, if he or she is hired as a casual
employee, he or she shall be advised accordingly.

(b)

An employee shall, for the purposes of this award, be deemed to be a casual employee:—
(i)

If the expected duration of the employment is less than one month; or
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(ii)

(6)

(7)

If the notification referred to in paragraph (a) of this subclause is not given and the employee is
dismissed through no fault of his or her own within one month of commencing employment.
The employer is under no obligation to pay for any day not worked, upon which the employee is required to present
himself or herself for duty, except when such absence from work is due to illness and comes within the provisions of
Clause 14. – Sick Leave or such absence is on account of paid leave to which the employee is entitled under the
provisions of this award.
(a)
The employer is entitled to deduct payment for any day upon which an employee (including an apprentice)
cannot be usefully employed because of a strike by the union party to this award, or by any other association or
union.
(b)
The provisions of paragraph (a) of this subclause also apply where the employee cannot be usefully employed
through any cause which the employer could not reasonably have prevented but only if, and to the extent that,
the employer and the union so agrees or, in the event of disagreement, the Western Australian Industrial
Relations Commission so determines.
(c)
Where the stoppage of work has resulted from a breakdown of the employer’s machinery the Western
Australian Industrial Relations Commission in determining a dispute under paragraph (b) of this subclause,
shall have regard for the duration of the stoppage and the endeavours made by the employer to repair the
breakdown.

5.

Clause 6. – Under-Rate Workers: Delete this clause and insert the following in lieu thereof—
6. – SUPPORTED WAGE
(1) This clause defines the conditions which will apply to employees who because of the effects of a disability are eligible for a
supported wage under the terms of this Award. In the context of this clause, the following definitions will apply—
(a)
‘Supported Wage System’ means the Commonwealth Government system to promote employment for people
who cannot work at full Award wages because of a disability as documented in “[Supported Wages
System: Guidelines and Assessment Process]”.
(b)
‘Accredited Assessor’ means a person accredited by the management unit established by the Commonwealth
under the Supported Wage System to perform assessments of an individual’s productive capacity within the
Supported Wage System.
(c)
‘Disability Support Pension’ means the Commonwealth pension scheme to provide income security for persons
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any
successor to that scheme.
(d)
‘Assessment instrument’ means the form provided for under the Supported Wage System that records the
assessment of the productive capacity of the person to be employed under the Supported Wage System.
(2)

(3)

(4)

(5)

Eligibility Criteria
Employees covered by this clause will be those who are unable to perform the range of duties to the competence level
required within the class of work for which the employee is engaged under this Award, because of the effects of a
disability on their productive capacity and who meet the impairment criteria for receipt of a Disability Support Pension.
(The clause does not apply to any existing employee who has a claim against the employer that is subject to the
provisions of workers’ compensation legislation or any provision of this Award relating to the rehabilitation of employees
who are injured in the course of their current employment).
The clause also does not apply to employers in respect of their facility, programme, undertaking, services or the like
which receives funding under the Disability Services Act 1988 and fulfils the dual role of service provider and sheltered
employer to people with disabilities who are in receipt of or are eligible for a disability support pension, except with
respect to an organisation which has received recognition under s10 or s12A of the Act, or if a part has received
recognition, that part.
Supported Wage Rates
Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by
this Award for the class of work which the person is performing according to the following schedule—
Assessed Capacity (subclause 4)
% of Prescribed Award Rate
10%*
10%
20%
20%
30%
30%
40%
40%
50%
50%
60%
60%
70%
70%
80%
80%
90%
90%
(Provided that the minimum amount payable shall be not less than $56.00 per week).
* Where a person’s assessed capacity is 10%, they shall receive a high degree of assistance and support.
Assessment of Capacity
For the purpose of establishing the percentage of the Award rate to be paid to an employee under this Award, the
productive capacity of the employee will be assessed in accordance with the Supported Wage System and documented in
an assessment instrument by either—
(a)
The employer and the union in consultation with the employee or, if desired by any of these; or
(b)
The employer and an accredited Assessor from a panel agreed by the parties to the Award and the employee.
Lodgement of Assessment Instrument
(a)
All assessment instruments under the conditions of this clause, including the appropriate percentage of the
Award wage to be paid to the employee, shall be lodged by the employer with the Registrar of the Western
Australian Industrial Relations Commission.

760

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

(b)

(6)

(7)

(8)

(9)

6.
(1)

(2)

(3)

All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where a
union which is party to the Award, is not a party to the assessment, it shall be referred by the Registrar to the
union by certified mail and shall take effect unless an objection is notified to the Registrar within ten (10)
working days.
Review of Assessment
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable
request for such a review. The process of review shall be in accordance with the procedures for assessing capacity under
the Supported Wage System.
Other Terms and Conditions of Employment
Where an assessment has been made, the applicable percentage shall apply to the wage rate only. Employees covered by
the provisions of the clause will be entitled to the same terms and conditions of employment as all other employees
covered by this Award paid on a pro-rata basis.
Workplace Adjustment
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes
in the workplace to enhance the employee’s capacity to do the job. Changes may involve re-design of job duties, working
time arrangements and work organisation in consultation with other employees in the area.
Trial Period
(a)
In order for an adequate assessment of the employee’s capacity to be made, an employer may employ a person
under the provisions of this clause for a trial period not exceeding 12 weeks, except that in some cases
additional work adjustment time (not exceeding four weeks) may be needed.
(b)
During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a
continuing employment relationship shall be determined.
(c)
The minimum amount payable to the employee during the trial period shall be no less than $56.00 per week;
or, in the case of paid rates award, the amount payable to the employee during the trial period shall be
$56.00 per week or such greater amount as is agreed from time to time between the parties (taking into account
the CentreLink income test free areas for earnings) and inserted into this Award.
(d)
Work trials should include induction or training as appropriate to the job being trialled.
(e)
Where the employer and employee wish to establish a continuing employment relationship following the
completion of the trial period, a further contract of employment shall be entered into based on the outcome of
assessment under subclause (4) of this clause.
Clause 7. – Junior Workers: Delete this clause and insert the following in lieu thereof—
7. - REDUNDANCY
Discussions Before Terminations
(a)
Where an employer has made a definite decision that the employer no longer wishes the job the employee has
been doing done by anyone and this is not due to the ordinary and customary turnover of labour and that
decision may lead to termination of employment, the employer shall hold discussions with the employees
directly affected and with the union.
(b)
The discussions shall take place as soon as is practicable after the employer has made a definite decision that
would invoke the provisions of subclause (1) paragraph (a) hereof and shall cover, among other things, any
reasons for the proposed terminations, measures to avoid or minimise the terminations and measures to mitigate
any adverse affect of any terminations on the employees concerned.
(c)
For the purpose of the discussion the employer shall, as soon as practicable, provide in writing to the employees
concerned and the union, all relevant information about the proposed terminations including the reasons for the
proposed terminations, the number and categories of employees likely to be affected and the number of
employees normally employed and the period over which the terminations are likely to be carried out. Provided
that any employer shall not be required to disclose confidential information the disclosure of which would be
unfavourable to the employer’s interests.
Transfer to Lower Paid Duties
Where an employee is transferred to lower paid duties for reasons set out in subclause (1) hereof, the employee shall be
entitled to the same period of notice of transfer as he or she would have been entitled to if his or her employment had
been terminated, and the employer may at the employer’s option, make payment in lieu thereof of an amount equal to the
difference between the former ordinary time rate of pay and the new lower ordinary time rates for the number of weeks of
notice still owing.
Severance Pay
In addition to the period of notice prescribed for ordinary termination in Clause 5. - Contract of Service, subclause (4)
paragraph (a), and subject to further order of the Commission, an employee whose employment is terminated for reasons
set out in subclause (1) paragraph (a) hereof, shall be entitled to the following amount of severance pay in respect of a
continuous period of service.
Period of Continuous Service
Severance Pay
1 year or less
Nil
1 year and up to the completion of 2 years
4 weeks
2 year and up to the completion of 3 years
6 weeks
3 year and up to the completion of 4 years
7 weeks
4 years and over
8 weeks
“Week’s Pay” means the ordinary time rate of pay for the employee concerned. Provided that the severance payments
shall not exceed the amount which the employee would have earned if employment with the employer had proceeded to
the employee’s normal retirement date.
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Employee Leaving During Notice
An employee whose employment is terminated for reasons set out in subclause (1) paragraph (a) hereof, may terminate
his or her employment during the period of notice and, if so, shall be entitled to the same benefits and payments under this
clause had he or she remained with the employer until the expiry of such notice.
Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice.
(5)
Alternative Employment
An employer, in a particular redundancy case, may make application to the Western Australian Industrial Relations
Commission to have the general severance pay prescription varied if the employer obtains acceptable alternative
employment for an employee.
(6)
Time Off During Notice Period
(a)
During the period of notice of termination given by the employer an employee shall be allowed up to one day’s
time off without loss of pay during each week of notice for the purpose of seeking other employment.
(b)
If the employee has been allowed paid leave for more than one day during the notice period for the purpose of
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of
attendance at an interview or he or she shall not receive payment for the time absent. For this purpose a
statutory declaration will be sufficient.
(7)
Notice to Commonwealth Employment Service
Where a decision has been made to terminate employees in the circumstances outlined in subclause (1) paragraph (a)
hereof, the employer shall notify the Commonwealth Employment Service thereof as soon as possible giving relevant
information including the number and categories of the employees likely to be affected and the period over which the
terminations are intended to be carried out.
(8)
Superannuation Benefit
Subject to an order of the Western Australian Industrial Relations Commission, where an employee who is terminated
receives a benefit from a superannuation scheme, he or shall only receive under subclause (3) hereof, the difference
between the severance pay specified in that subclause and the amount of the superannuation benefit he or she receives,
that is attributable to employer contributions only.
If the superannuation benefit is equal to, or greater than the amount due under subclause (3) hereof, then he or she shall
receive no payment under that subclause.
“Superannuation Scheme” in this subclause, shall mean a scheme other than one implemented solely for purposes of
compliance with Clause 29 - Superannuation of this Award, or an Order of the Western Australian Industrial Relations
Commission.
(9)
Transmission of Business
(a)
Where, before or after the date of this award, a business is transmitted from an employer (in this subclause
called “the transmittor”) to another employer (in this subclause called “(the transmittee”), an employee who at
the time of such transmission was an employee of the transmittor in that business becomes an employee of the
transmittee—
(i)
The continuity of the employment of the employee shall be deemed not to have been broken by reason
of such transmission; and
(ii)
The period of employment which the employee has had with the transmittor or any prior transmittor
shall be deemed to be service of the employee with the transmittee.
(b)
In this subclause “business” includes trade, process, business or occupation and includes part of any such
business and “transmission” includes transfer, conveyance, assignment or succession whether by agreement or
by operation of law and “transmitted” has a corresponding meaning.
(10)
Employees With Less Than One Year’s Service
This clause shall not apply to employees with less than one year’s continuous service and the general obligation on
employers should be no more than to give relevant employees an indication of the impending redundancy at the first
reasonable opportunity, and to take such steps as may be reasonable to facilitate the obtaining by the employees of
suitable alterative employment.
(11)
Employees Exempted
This clause shall not apply where employment is terminated as a consequence of serious misconduct justifying instant
dismissal, or in the case of casual employees, apprentices, or employees engaged for a specific period of time or for a
specified task or tasks.
(12)
Employers Exempted
Subject to an order of the Commission, in a particular redundancy case, this clause shall not apply to employers who
employ less than 15 employees.
(13)
Incapacity to Pay
An employer, in a particular redundancy case, may make application to the Commission to have the general severance
pay prescription varied on the basis of the employer’s incapacity to pay.
7. Clause 8. – Apprentices: Delete this clause and insert the following in lieu thereof—
8. - APPRENTICES
(1)
Subject to the provisions of this clause the Industrial Training (Apprenticeship Training) Regulations of 1978 are
incorporated in and form part of this award.
(2)
Apprentices may be taken to the Landscape Gardening Branch of the Horticulture Trade.
(3)
Every Agreement of Apprenticeship shall be for a period of four years unless, with the approval of the Western
Australian Industrial Relations Commission, that period is reduced or deemed to have commenced prior to the date of the
agreement.
(4)
Where classes are provided by the Technical Education Division of the Education Department in the locality in which the
apprentice is employed the hours of attendance at such classes shall be 8 hours per week for the first, second and third
years of the apprenticeship.
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(5)

Apprentices may be taken in the ratio of one apprentice for every one or two tradespersons.

8.

Clause 9. – Preference: Delete this clause and insert the following in lieu thereof—
9. – PARENTAL LEAVE
Maternity Leave
(a)
Nature of Leave
Maternity leave is unpaid leave
(b)
Definitions
For the purposes of this subclause—
(i)
“Paternity leave” means leave of the type provided for in subclause (2) of this Clause whether
prescribed in an award or otherwise.
(ii)
“Child” means a child of the employee under the age of one year.
(c)
Eligibility for Maternity Leave
An employee who becomes pregnant, upon production to the employer of the certificate required by paragraph
(d) hereof, shall be entitled to a period of up to 52 weeks maternity leave provided that such leave shall not
extend beyond the child’s first birthday. This entitlement shall be reduced by any period of paternity leave
taken by the employee’s spouse in relation to the same child and apart from paternity leave of up to one week at
the time of confinement shall not be taken concurrently with paternity leave, specified in the relevant statutory
declaration.
Subject to paragraphs (f) and (i) hereof the period of maternity leave shall be unbroken and shall, immediately
following confinement include a period of six weeks compulsory leave. Notwithstanding the requirement to
take compulsory leave, an employee may request to return to work at any time, subject to the agreement of the
employer.
The employee must have had at least 12 months’ continuous service with the employer immediately preceding
the date upon which she proceeds upon such leave.

(1)

(d)

Certification
At the time specified in paragraph (e) the employee must produce to the employer;
(i)
A certificate from a registered medical practitioner stating that she is pregnant and the expected date
of confinement;
(ii)
a statutory declaration stating particulars of any period of paternity leave sought or taken by her
spouse and that for the period of maternity leave she will not engage in any conduct inconsistent with
her contract of employment.

(e)

Notice Requirements
(i)
An employee shall, not less than ten weeks prior to the presumed date of confinement, produce to the
employer the certification referred to in subparagraph placitum (i) of paragraph (d) above.
(ii)
An employee shall give not less than four weeks’ notice in writing to the employer of the date upon
which she proposes to commence maternity leave stating the period of leave to be taken and shall, at
the same time, produce to the employer the statutory declaration referred to in placitum (ii) of
paragraph (d) above.
(iii)
The employer by not less than 14 days’ notice in writing to the employee may require her to
commence maternity leave at any time within the six weeks immediately prior to the presumed date
of confinement.
(iv)
An employee shall not be in breach of this clause as a consequence of failure to give the specified
period of notice in accordance with placitum (ii) hereof if such failure is occasioned—
(aa)
By the confinement occurring earlier than the presumed date, or
(bb)
Due to compelling circumstances, it was not reasonably practicable for the employee to
comply; or
(cc)
By the employee submitting the application as soon as reasonably practicable before, on or
after the first day of the leave.
Transfer to a Safe Job
Where in the opinion of a registered medical practitioner, illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the employee make it inadvisable for the employee to continue at
her present work, the employee shall, if the employer deems it practicable, be transferred to a safe job at the
rate and on the conditions attaching to that job until the commencement of maternity leave.
If the transfer to a safe job is not practicable, the employer may, or the employer may require the employee to,
take leave for such period as is certified necessary by a registered medical practitioner. Such leave shall be
treated as maternity leave for the purposes of paragraphs (j), (k), (l) and (m) hereof.
Variation of Period of Maternity Leave
(i)
Provided the maximum period of maternity leave does not exceed the period to which the employee
is entitled under paragraph (c) hereof;
(aa)
The period of maternity leave may be lengthened once only by the employee giving not
less than 14 days’ notice in writing stating the period by which the leave is to be
lengthened;
(bb)
The period may be further lengthened by agreement between the employee and the
employer.
(ii)
The period of maternity leave may, with the consent of the employer, be shortened by the employee
giving not less than 14 days’ notice in writing stating the period by which the leave is to be
shortened.

(f)

(g)
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Cancellation of Maternity Leave
(i)
Maternity leave, applied for but not commenced, shall be cancelled when the pregnancy of an
employee terminates other than by the birth of a living child.
(ii)
Where the pregnancy of an employee then on maternity leave terminates other than by the birth of a
living child, it shall be the right of the employee to resume work at a time nominated by the
employer which shall not exceed four weeks from the date of notice in writing by the employee to
the employer that she desires to resume work.
Special Maternity Leave and Sick Leave
(i)
Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other
than by the birth of a living child then—
(aa)
She shall be entitled to such period of unpaid leave (to be known as special maternity
leave) as a registered medical practitioner certifies as necessary before her return to work,
or
(bb)
For illness other than the normal consequences of confinement she shall be entitled, either
in lieu of or in addition to special maternity leave, to such paid sick leave as to which she
is then entitled and which a registered medical practitioner certifies as necessary before
her return to work.
(ii)
Where an employee not then on maternity leave suffers illness related to her pregnancy, she may
take such paid sick leave as to which she is then entitled and such further unpaid leave (to be known
as special maternity leave) as a registered practitioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave, special maternity leave and maternity leave
shall not exceed the period to which the employee is entitled under paragraph (c) hereof.
(iii)
For the purposes of paragraph (j), (k) and (l) hereof, maternity leave shall include special maternity
leave.
(iv)
An employee returning to work after the completion of a period of leave taken pursuant to this
paragraph shall be entitled to the position which she held immediately before proceeding on such
leave or, in the case of an employee who was transferred to a safe job pursuant to paragraph (f),
hereof to the position she held immediately before such transfer.
Where such position no longer exists but there are other positions available, for which the employee
is qualified and is capable of performing she shall be entitled to a position as nearly comparable in
status and pay to that of her former position.
Maternity Leave and Other Leave Entitlements
(i)
Provided the aggregate of any leave, including leave taken under this subclause, does not exceed the
period to which the employee is entitled under paragraph (c) hereof, an employee may in lieu of or in
conjunction with maternity leave, take any annual leave or long service leave or any part thereof to
which she is entitled.
(ii)
Paid sick leave or other paid authorised award absences (excluding annual leave or long service
leave), shall not be available to an employee during her absence on maternity leave.
Effect of Maternity Leave on Employment
Subject to this subclause, irrespective of any award or other provision to the contrary, absence on maternity
leave shall not break the continuity of service of an employee but shall not be taken into account in calculating
the period of service for any purpose of any relevant award or agreement.
Termination of Employment
(i)
An employee on maternity leave may terminate her employment at any time during the period of
leave by notice given in accordance with this award.
(ii)
The employer shall not terminate the employment of an employee on the ground of her pregnancy or
of her absence on maternity leave, but otherwise the rights of the employer in relation to termination
of employment are not hereby affected.

(m)

Return to Work After Maternity Leave
(i)
An employee shall confirm her intention of returning to her work by notice in writing to the employer
given not less than four weeks prior to the expiration of her period of maternity leave.
(ii)
An employee upon returning to work after maternity leave or the expiration of the notice required by
paragraph (i) hereof, shall be entitled to the position which she held immediately before proceeding
on maternity leave or, in the case of an employee who was transferred to a safe job pursuant to
paragraph (f) hereof, to the position which she held immediately before such transfer or in relation to
an employee who has worked part time during the pregnancy the position she held immediately
before commencing such part time work.
Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, she shall be entitled to a position as nearly comparable in
status and pay to that of her former position.

(n)

Replacement Employees
(i)
A replacement employee is an employee specifically engaged as a result of an employee proceeding
on maternity leave.
(ii)
Before the employer engages a replacement employee the employer shall inform that person of the
temporary nature of the employment and of the rights of the employee who is being replaced.
(iii)
Before the employer engages a person to replace an employee temporarily promoted or transferred in
order to replace an employee exercising her rights under this subclause, the employer shall inform that
person of the temporary nature of the promotion or transfer and of the rights of the employee who is
being replaced.
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Nothing in this subclause shall be construed as requiring an employer to engage a replacement
employee or to continue to employ the replacement employee beyond the date of return of the
employee.

Paternity Leave
(a)
Nature of Leave
Paternity leave is unpaid leave
(b)
Definitions
For the purposes of this subclause
(i)
“Maternity leave” means leave of the type provided for in subclause (1) of this clause and includes
special maternity leave whether prescribed in an award or otherwise.
(ii)
“Child” means a child of the employee or the employee’s spouse under the age of one year.
(iii)
“Primary care-giver” means a person who assumes the principal role of providing care and attention
to a child.
(c)
Eligibility for Paternity Leave
A male employee upon production to the employer of the certification required by paragraph (f) hereof, shall be
entitled to one or two periods of paternity leave, the total of which shall not exceed 52 weeks, in the following
circumstances—
(i)
An unbroken period of up to one week at the time of confinement of his spouse;
(ii)
A further unbroken period of up to 51 weeks in order to be the primary care-giver of a child provided
that such leave shall not extend beyond the child’s first birthday. This entitlement shall be reduced by
any period of maternity leave taken by the employee’s spouse in relation to the same child and shall
not be taken concurrently with that maternity leave.
The employee must have had at least 12 months’ continuous service with the employer immediately
preceding the date upon which he proceeds upon either period of leave.
(d)
Certification
At the time specified in paragraph (e) the employee must produce to the employer;
(i)
A certificate from a registered medical practitioner which names his spouse, states that she is
pregnant and the expected date of confinement or states the date on which the birth took place;
(ii)
in relation to any period to be taken under placitum (ii) of paragraph (c) hereof, a statutory declaration
stating:
(aa)
He will take that period of paternity leave to become the primary care-giver of a child;
(bb)
particulars of any period of maternity leave sought or taken by his spouse; and
(cc)
for the period of paternity leave he will not engage in any conduct inconsistent with his
contract of employment.
(e)
Notice Requirements
(i)
The employee shall, not less than ten weeks prior to each proposed period of leave, give the employer
notice in writing stating the dates on which he proposes to start and finish the period or periods of
leave and produce the certificate and statutory declaration required in paragraph (d) hereof.
(ii)
The employee shall not be in breach of this paragraph as a consequence of failure to give the notice
required in paragraph (a) hereof if such failure is due to—
(aa)
The birth occurring earlier than the expected date; or
(bb)
The death of the mother of the child; or
(cc)
Other compelling circumstances.
(iii)
(f)

The employee shall immediately notify the employer of any change in the information provided
pursuant to paragraph (d) hereof.
Variation of Period of Paternity Leave
(i)
Provided the maximum period of paternity leave does not exceed the period to which the employee is
entitled under paragraph (c) hereof—
(aa)
The period of paternity leave provided by placitum (ii) of paragraph (c) may be lengthened
once only by the employee giving not less than 14 days notice in writing stating the period
by which the leave is to be lengthened;
(bb)
The period may be further lengthened by agreement between the employer and the
employee.
(ii)
The period of paternity leave taken under placitum (ii) of paragraph (c) hereof may, with the consent
of the employer be shortened by the employee giving not less than 14 days’ notice in writing stating
the period by which the leave is to be shortened.

(g)

Cancellation of Paternity Leave
(i)
Paternity leave, applied for under placitum (ii) of paragraph (c) hereof but not commenced, shall be
cancelled when the pregnancy of the employee’s spouse terminates other than by the birth of a living
child.
(ii)
Paternity leave shall terminate within four weeks if the employee ceases to be the child’s primary care
giver, or such other period as agreed between the employee and the employer.

(h)

Paternity Leave and Other Leave Entitlements
(i)
Provided the aggregate of any leave, including leave taken under this subclause, does not exceed the
period to which the employee is entitled under paragraph (c) hereof, an employee may, in lieu of or in
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conjunction with paternity leave, take any annual leave or long service leave or any part thereof to
which he is entitled.
(ii)
Paid sick leave or other paid authorised award absences (excluding annual leave or long service
leave), shall not be available to an employee during his absence on paternity leave.
(i)
Effect of Paternity Leave on Employment
Subject to this subclause, notwithstanding any award or other provision to the contrary, absence on paternity
leave shall not break the continuity of service of an employee but shall not be taken into account in calculating
the period of service for any purpose of any relevant award or agreement.
(j)
Termination of Employment
(i)
An employee on paternity leave may terminate his employment at any time during the period of leave
by notice given in accordance with this award.
(ii)
The employer shall not terminate the employment of an employee on the ground of his absence on
paternity leave, but otherwise the rights of the employer in relation to termination of employment are
not hereby affected.
(k)
Return to Work After Paternity Leave
(i)
An employee shall confirm his intention of returning to work by notice in writing to the employer
given not less than four weeks prior to the expiration of the period of paternity leave provided by
placitum (ii) of paragraph (c) hereof.
(ii)
An employee, upon returning to work after paternity leave or the expiration of the notice required by
placitum (i) above, shall be entitled to the position which he held immediately before proceeding on
paternity leave or, in relation to an employee who has worked part time under this clause to the
position he held immediately before commencing such part time work.
Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, he shall be entitled to a position as nearly comparable in
status and pay to that of his former position.
(l)
Replacement Employees
(i)
A replacement employee is an employee specifically engaged as a result of an employee proceeding
on paternity leave.
(ii)
Before the employer engages a replacement employee the employer shall inform that person of the
temporary nature of the employment and of the rights of the employee who is being replaced.
(iii)
Before the employer engages a person to replace an employee temporarily promoted or transferred in
order to replace an employee exercising his rights under this subclause, the employer shall inform that
person of the temporary nature of the promotion or transfer and of the rights of the employee who is
being replaced.
(iv)
Nothing in this subclause shall be construed as requiring an employer to engage a replacement
employee or to continue to employ the replacement employee beyond the date of return of the
employee.
Adoption Leave
(a)
Nature of Leave
Adoption leave is unpaid leave
(b)
Definitions
For the purposes of this subclause
(i)
“Child” means a person under the age of five years who is placed with the employee for the purposes
of adoption, other than a child or step-child of the employee or of the spouse of the employee or a
child who has previously lived continuously with the employee for a period of six months or more.
(ii)
“Relative Adoption” occurs where a child, as defined, is adopted by a grandparent, brother, sister,
aunt or uncle (whether of whole blood or half blood or by marriage).
(iii)
“Primary care-giver” means a person who assumes the principal role of providing care and attention
to a child.
(c)
Eligibility
An employee, upon production to the employer of the certification required by paragraph (d) hereof, shall be
entitled to one or two periods of adoption leave, the total of which shall not exceed 52 weeks, in the following
circumstances—
(i)
An unbroken period of up to three weeks at the time of placement of the child;
(ii)
An unbroken period of up to 52 weeks from the time of the child’s placement in order to be the
primary care-giver of a child. This leave shall not extend beyond one year after the placement of the
child and shall not be taken concurrently with adoption leave taken by the employee’s spouse in
relation to the same child. This entitlement of up to 52 weeks shall be reduced by—
(aa)
Any period of leave taken pursuant to placitum (i) above; and
(bb)
The aggregate of any periods of adoption leave taken or to be taken by the employee’s
spouse;
The employee must have had at least 12 months’ continuous service with the employer
immediately preceding the date upon which he or she proceeds on such leave in either case.
(iii)
The entitlement to adoption leave must not overlap with any periods of adoption leave taken by the
employee’s spouse, except an unbroken period of up to three weeks at the time of placement of the
child.
(d)
Certification
Before taking adoption leave the employee must produce to the employer;
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A statement from an adoption agency or other appropriate body of the presumed date of
placement of the child with the employee for adoption purposes; or
(bb)
A statement from the appropriate government authority confirming that the employee is to
have custody of the child pending application for an adoption order.
(ii)
in relation to any period to be taken under placitum (ii) of paragraph (3) hereof, a statutory
declaration stating:
(aa)
The employee is seeking adoption leave to become the primary care-giver of the child;
(bb)
particulars of any period of adoption leave sought or taken by the employee’s spouse; and
(cc)
for the period of adoption leave the employee will not engage in any conduct inconsistent
with his or her contract of employment.
Notice Requirements
(i)
Upon receiving notice of approval for adoption purposes, an employee shall notify the employer of
such approval and within two months of such approval shall further notify the employer of the period
or periods of adoption leave the employee proposes to take. In the case of a relative adoption the
employee shall notify as aforesaid upon deciding to take a child into custody pending an application
for an adoption order.
(ii)
An employee who commences employment with the employer after the date of approval for adoption
purposes shall notify the employer thereof upon commencing employment and of the period or
periods of adoption leave which the employee proposes to take. Provided that such employee shall
not be entitled to adoption leave unless the employee has not less than 12 months continuous service
with the employer immediately preceding the date upon which he or she proceeds upon such leave.
(iii)
An employee shall, as soon as the employee is aware of the presumed date of placement of a child for
adoption purposes but no later than 14 days before such placement, give notice in writing to the
employer of such date, and of the date of the commencement of any period of leave to be taken under
placitum (i) of paragraph (c) hereof.
(iv)
An employee shall, ten weeks before the proposed date of commencing any leave to be taken under
placitum (ii) of paragraph (c) hereof, give notice in writing to the employer of the date of
commencing leave and the period of leave to be taken.
(v)
An employee shall not be in breach of this subclause, as a consequence of failure to give the
stipulated period of notice in accordance with placitum (iii) and (iv) hereof if such failure is
occasioned by the requirement of an adoption agency to accept earlier or later placement of a child,
the death of the spouse or other compelling circumstances.
(vi)
The employee shall immediately notify the employer of any change in the information provided
pursuant to this subclause.
Variation of Period of Adoption Leave
(i)
Provided the maximum period of adoption leave does not exceed the period to which the employee is
entitled under paragraph (c) hereof—
(aa)
The period of leave taken under placitum (ii) of paragraph (c) hereof may be lengthened
once only by the employee giving not less than 14 days’ notice in writing stating the period
by which the leave is to be lengthened;
(bb)
The period may be further lengthened by agreement between the employer and the
employee.
(ii)
The period of adoption leave taken under placitum (ii) of paragraph (c) hereof may, with the consent
of the employer be shortened by the employee giving not less than 14 days’ notice in writing stating
the period by which the leave is to be shortened.
Cancellation of Adoption Leave
(i)
Adoption leave, applied for but not commenced, shall be cancelled should the placement of the child
not proceed.
(ii)
Where the placement of a child for adoption purposes with an employee then on adoption leave does
not proceed or continue, the employee shall notify the employer forthwith and the employer shall
nominate a time not exceeding four weeks from receipt of notification for the employee’s resumption
of work.
(iii)
Adoption leave shall terminate within a reasonable period if the employee ceases to be the child’s
primary care giver.
Special Leave
The employer shall grant to any employee who is seeking to adopt a child, such unpaid leave not exceeding two
days, as is required by the employee to attend any compulsory interviews or examinations as are necessary as
part of the adoption procedure. Where paid leave is available to the employee the employer may require the
employee to take such leave in lieu of special leave.
Adoption Leave and Other Entitlements
(i)
Provided the aggregate of any leave, including leave taken under this subclause, does not exceed the
period to which the employee is entitled under paragraph (c) hereof, an employee may, in lieu of or in
conjunction with adoption leave, take any annual leave or long service leave or any part thereof to
which he or she is entitled.
(ii)
Paid sick leave or other paid authorised award absences (excluding annual leave or long service
leave), shall not be available to an employee during the employee’s absence on adoption leave.
Effect of Adoption Leave on Employment
Subject to this subclause, irrespective of any award or other provision to the contrary, absence on adoption
leave shall not break the continuity of service of an employee but shall not be taken into account in calculating
the period of service for any purpose of any relevant award or agreement.
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(k)

(4)

Termination of Employment
(i)
An employee on adoption leave may terminate the employment at any time during the period of leave
by notice given in accordance with this award.
(ii)
The employer shall not terminate the employment of an employee on the ground of the employee’s
application to adopt a child or absence on adoption leave, but otherwise the rights of the employer in
relation to termination of employment are not hereby affected.
(l)
Return to Work After Adoption Leave
(i)
An employee shall confirm the intention of returning to work by notice in writing to the employer
given not less than four weeks prior to the expiration of the period of adoption leave provided by
placitum (ii) of paragraph (c) hereof.
(ii)
An employee, upon returning to work after adoption leave shall be entitled to the position held
immediately before proceeding on such leave or, in relation to an employee who has worked part time
under this clause to the position held immediately before commencing such part time work.
Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee shall be entitled to a position as nearly
comparable in status and pay to that of the employee’s former position.
(m)
Replacement Employees
(i)
A replacement employee is an employee specifically engaged as a result of an employee proceeding
on adoption leave.
(ii)
Before the employer engages a replacement employee the employer shall inform that person of the
temporary nature of the employment and of the rights of the employee who is being replaced.
(iii)
Before the employer engages a person to replace an employee temporarily promoted or transferred in
order to replace an employee exercising rights under this subclause, the employer shall inform that
person of the temporary nature of the promotion or transfer and of the rights of the employee who is
being replaced.
(iv)
Nothing in this subclause shall be construed as requiring an employer to engage a replacement
employee or to continue to employ the replacement employee beyond the date of return of the
employee.
Part Time Work
(a)
Definitions
For the purpose of this subclause—
(i)
“Male employee” means an employed male who is caring for a child born of his spouse or a child
placed with the employee for adoption purposes.
(ii)
“Female employee” means an employed female who is pregnant or is caring for a child she has borne
or a child who has been placed with her for adoption purposes.
(iii)
“Former position” means the position held by a female or male employee immediately before
proceeding on leave or part time employment under this subclause whichever first occurs or, if such
position no longer exists but there are other positions available for which the employee is qualified
and the duties of which he or she is capable of performing a position as nearly comparable in status
and pay to that of the position first mentioned in this definition.
(b)
Entitlement
With the agreement of the employer—
(i)
A male employee may work part time in one or more periods at any time from the date of birth of the
child until its second birthday or, in relation to adoption, from the date of placement of the child until
the second anniversary of the placement.
(ii)
A female employee may work part time in one or more periods while she is pregnant where part time
employment is, because of the pregnancy, necessary or desirable.
(iii)
A female employee may work part time in one or more periods at any time from the seventh week
after the date of birth of the child until its second birthday.
(iv)
In relation to adoption a female employee may work part time in one or more periods at any time
from the date of the placement of the child until the second anniversary of that date.
(c)
Return to Former Position
(i)
An employee who has had at least 12 months’ continuous service with the employer immediately
before commencing part time employment after the birth or placement of a child has, at the expiration
of the period of such part time employment or the first period, if there is more than one, the right to
return to his or her former position.
(ii)
Nothing in placitum (i) hereof shall prevent the employer from permitting the employee to return to
his or her former position after a second or subsequent period of part time employment.
(d)

Effect of Part time Employment on Continuous Service
Commencement on part time work under this clause, and return from part time work to full time work under
this clause, shall not break continuity of service or employment.

(e)

Pro Rata Entitlements
Subject to the provisions of this subclause and the matters agreed to in accordance with paragraph (f) hereof,
part time employment shall be in accordance with the provisions of this award which shall apply pro-rata.

(f)

Part time Work Agreement
(i)
Before commencing a period of part time employment under this subclause the employee and the
employer shall agree—
(aa)
That the employee may work part time; upon the hours to be worked by the employee, the
days upon which they will be worked and commencing times for the work;
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(j)

(k)
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(bb)
Upon the classification applying to the work to be performed; and
(cc)
Upon the period of part time employment.
(ii)
The terms of this agreement may be varied by consent.
(iii)
The terms of this agreement or any variation to it shall be reduced to writing and retained by the
employer. A copy of the agreement and any variation to it shall be provided to the employee by the
employer.
(iv)
The terms of this agreement shall apply to the part time employment.
Termination of Employment
(i)
The employment of a part time employee under this clause may be terminated in accordance with the
provisions of this award but may not be terminated by the employer because the employee has
exercised or proposes to exercise any rights arising under this clause or has enjoyed or proposes to
enjoy any benefits arising under this clause.
(ii)
Any termination entitlements payable to an employee whose employment is terminated while
working part time under this clause, or while working full time after transferring from part time work
under this clause, shall be calculated by reference to the full time rate of pay at the time of
termination and by regarding all service as a full time employee and all service as a part time
employee on a pro-rata basis.
Extension of Hours of Work
The employer may request, but not require, an employee working part time under this clause to work outside or
in excess of the employee’s ordinary hours of duty provided for in accordance with paragraph (f).
Nature of Part Time Work
The work to be performed part time need not be the work performed by the employee in his or her former
position but shall be work otherwise performed under this award.
Inconsistent Award Provisions
An employee may work part time under this clause irrespective of any other provision of this award which
limits or restricts the circumstances in which part time employment may be worked or the terms upon which it
may be worked including provisions prescribing a minimum or maximum number of hours a part time
employee may work.
Replacement Employees
(i)
A replacement employee is an employee specifically engaged as a result of an employee working part
time under this subclause.
(ii)
A replacement employee may be employed part time. Subject to this paragraph, paragraphs (e), (f),
(g) and (j) of this subclause apply to the part time employment of a replacement employee.
(iii)
Before an employer engages a replacement employee under this paragraph, the employer shall inform
the person of the temporary nature of the employment and of the rights of the employee who is being
replaced.
(iv)
Unbroken service as a replacement employee shall be treated as continuous service for the purposes
of placitum (v) of paragraph (a) hereof.
(v)
Nothing in this subclause shall be construed as requiring an employer to engage a replacement
employee or to continue to employ the replacement employee beyond the date of return of the
employee.

Clause 10. – First Aid Kit: Delete this clause and insert the following in lieu thereof—

10. - FIRST AID KIT
The employer shall provide a first aid kit for use by employees in the event of accident and such kit shall be kept renewed and in
proper condition. The kit shall be as prescribed by the Occupational Safety and Health Regulations 1996 (as amended from time to
time).
10.
Clause 11. – Hours: Delete this clause and insert the following in lieu thereof—
11. - HOURS
(1)
The ordinary hours of work shall be thirty-eight per week or seven hours and thirty-six minutes in each working day
(Monday to Friday inclusive) and, except for the meal break, shall be worked continuously between the hours of 7 a.m.
and 6 p.m. Provided that the spread of hours contained herein may be varied by agreement between the employer and the
employee(s) concerned.
(2)
Meal breaks shall be for a period of not less than half an hour and not more than one hour.
(3)
No employee shall be required to work for more than five hours without a meal break.
11.
Clause 12. – Overtime: Delete this clause and insert the following in lieu thereof—
12. - OVERTIME
(1)
All time worked in excess of ordinary hours on any day Monday to Friday inclusive shall be paid for at the rate of time
and one half for the first two hours and double time thereafter.
(2)
All time worked on a Saturday before 12.00 noon shall be paid for at the rate of time and one half for the first two hours
and double time thereafter, and all such time worked on a Saturday after 12.00 noon or on a Sunday shall be paid for at
the rate of double time.
(3)
All time worked on a holiday prescribed in Clause 16. – Public Holidays and Annual Leave shall be paid for at the rate of
double time and one half.
(4)
In the computation of overtime, each day shall stand alone.
(5)
When an employee is recalled to work after leaving the job—
(a)
he or she shall be paid for at least three hours at overtime rates; and,
(b)
time reasonably spent in getting to and from work shall be counted as time worked.
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When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that employees have
at least ten consecutive hours off duty between the work of successive days.
An employee (other than a casual employee) who works so much overtime between the termination of his or
her ordinary work on one day and the commencement of his or her ordinary work on the next day that the
employee has not at least ten consecutive hours off duty between those times shall, subject to this paragraph, be
released after completion of such overtime until he or she has had ten consecutive hours off duty without loss of
pay for ordinary working time occurring during such absence.
If, on the instruction of the employer, such an employee resumes or continues work without having had such
ten consecutive hours off duty, he or she shall be paid at double time rates until he or she is released from duty
for such period and the employee shall then be entitled to be absent until he or she has had ten consecutive
hours off duty without loss of pay for ordinary working time occurring during such absence.
Where an employee (other than a casual employee) is called in to work on a Sunday or holiday preceding an
ordinary working day he or she shall, wherever reasonably practicable, be given ten consecutive hours off duty
before his or her usual starting time on the next day. If this is not practicable then the provisions of paragraphs
(b) and (c) of this subclause shall apply with the necessary changes having been made.
Overtime worked as a result of a recall, shall not be regarded as overtime for the purpose of this subclause,
when the actual time worked is less than three hours on each such recalls.
An employer may require any employee to work reasonable overtime at overtime rates and such employee shall
work overtime in accordance with such requirement.
No union party to this award, or employee or employees covered by this award, shall in any way, whether
directly or indirectly, be a party to or concerned in any ban, limitation, or restriction upon the working of
overtime in accordance with the requirements of this subclause.

Clause 13. – Meal Break: Delete this clause and insert the following in lieu therof—
13. - MEAL BREAK
An employee shall be entitled to a meal break as provided for in Clause 11. - Hours, of this award.
When an employee is required for duty during any meal break whereby the meal break is postponed for more than one
hour, the employee shall be paid at overtime rates until the meal is supplied.
(a)
An employee required to work overtime for more than two hours without being notified on the previous day or
earlier that they will be so required to work shall be supplied with a meal by the employer or paid $10.00 for a
meal.
(b)
If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer, unless
the employer has notified the employee concerned on the previous day or earlier that such second or subsequent
meals will also be required, shall provide such meals or pay an amount of $7.00 for each such second or
subsequent meal.
(c)
No such payments need be made to employees living in the same locality as their place of employment who can
reasonably return home for such meals.
If an employee in consequence of receiving the notification referred to in subclause (3) of this clause has provided
themselves with a meal or meals and is not required to work overtime or is required to work less overtime than notified,
the employee shall be paid the amounts prescribed therein in respect of any meal or meals not then required.
Clause 14. – Absence Through Sickness: Delete this clause and insert the following in lieu thereof—
14. – SICK LEAVE
Subject as hereinafter provided a full-time employee shall be entitled to payment for non-attendance on the ground of
personal ill health or injury for up to 10 working days or 76 hours, whichever is the lesser, each year accrued on a weekly
basis. Part-time employees who are paid a proportion of a full-time employee’s pay or paid according to the number of
hours worked shall be entitled to the proportion of the number of hours worked each week that the average number of
hours worked each week bears to 38, up to 76 hours each year. This clause shall not apply where the employee is entitled
to compensation under the Workers’ Compensation and Rehabilitation Act 1981 (as amended).
Payment hereunder may be adjusted at the end of each calendar year, or at the time the employee leaves the service of the
employer, in the event of the employee being entitled by service subsequent to the sickness in that year to a greater
allowance than that made at the time the sickness occurred.
An employee shall not be entitled to receive wages from the employer for any time lost through an illness or injury
caused by the employee’s own wilful misconduct or gross and wilful neglect.
An employee, who claims to be entitled to paid leave under this clause, is to provide the employer with evidence that
would satisfy a reasonable person of the entitlement.
Sick leave shall accumulate from year to year so that any balance of the period specified in subclause (1) of this clause
which has in any year not been allowed to any employee by the employer as paid sick leave may be claimed by the
employee and, subject to the conditions herein prescribed shall be allowed by the employer without diminution of the sick
leave prescribed in respect of that year. Provided that sick leave which accumulates pursuant to this subclause shall be
available to the employee for a period of five years, but no longer from the end of the year in which it accrues.
The provisions of this clause shall not apply to casual employees.
Clause 15. – Bereavement Leave: Delete this clause and insert the following in lieu therof—
15. - BEREAVEMENT LEAVE
An employee shall, on the death of: a wife, husband, defacto wife or defacto husband, father, mother, brother, sister, child
or steprelative, or any other person who, immediately before that person’s death, lived with the employee as a member of
the employee’s family, be entitled on notice of leave up to and including the day of the funeral of such relation and such
leave shall be without deduction of pay for a period not exceeding the number of hours worked by the employee in two
ordinary working days. Proof of such death that would satisfy a reasonable person to be furnished by the employee to the
employer on request.
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(2)

Payment in respect of bereavement leave is to be made only where the employee otherwise would have been on duty and
shall not be granted in any case where the employee concerned would have been off duty in accordance with any shift
roster or on long service leave, annual leave, sick leave, worker’s compensation, leave without pay or on a public holiday.

15.

Clause 16. Holidays and Annual Leave: Delete this clause and insert the following in lieu thereof—
16. – PUBLIC HOLIDAYS AND ANNUAL LEAVE
(a)
The following days or the days observed in lieu shall, subject to Clause 12. - Overtime of this award, be
allowed as holidays without deduction of pay, namely - New Year’s Day, Australia Day, Good Friday, Easter
Monday, Anzac Day, Labour Day, Foundation Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
Provided that another day may be taken as a holiday by arrangement between the parties in lieu of any of the
days named in this subclause.
(b)
When any of the days mentioned in paragraph (a) of this subclause falls on a Saturday or a Sunday the holiday
shall be observed on the next succeeding Monday and when Boxing Day falls on a Sunday or a Monday the
holiday shall be observed on the next succeeding Tuesday. In each case the substituted day shall be deemed a
holiday without deduction of pay in lieu of the day for which it is substituted.
On any public holiday not prescribed as a holiday under this award the employer’s establishment or place of business may
be closed, in which case an employee need not present himself or herself for duty and payment may be deducted, but if
work be done ordinary rates of pay shall apply.
(a)
Except as hereinafter provided, a period of four consecutive weeks’ leave with payment as prescribed in
paragraph (b) hereof shall be allowed annually to an employee by the employer accrued pro rata on a weekly
basis.
(b)
(i)
An employee before going on leave shall be paid the wages he or she would have received in respect
of the ordinary time he or she would have worked had the employee not been on leave during the
relevant period.
(ii)
Subject to paragraph (c) hereof, an employee shall have the amount of wages to be received for
annual leave calculated by including the following where applicable :(aa)
The rate applicable to him or her as prescribed in Clause 25. - Wages of this award; and
(bb)
Any other rate to which the employee is entitled in accordance with his or her contract of
employment for ordinary hours of work; provided that this provision shall not operate so as
to include any payment which is of a similar nature to or is paid for the same reasons as or
is paid in lieu of those payments prescribed in Clause 12. - Overtime, Clause 19. - Vehicle
Allowance, of this award, nor any payment which might have become payable to the
employee as reimbursement for expenses incurred.
(c)
(i)
During the period of annual leave an employee shall receive a loading, calculated on the rate of wage
prescribed by paragraph (b) hereof of 17.5% percent.
(ii)
The loading prescribed by this paragraph shall not apply to proportionate leave on termination.
If any prescribed holiday falls within an employee’s period of annual leave and is observed on a day which in the case of
that employee would have been an ordinary working day, there shall be added to that period one day being an ordinary
working day for each such holiday observed as aforesaid.
(a)
If after one week’s continuous service an employee lawfully leaves his or her employment or his or her
employment is terminated by the employer through no fault of the employee, the employee shall be paid
2.923 hours’ pay at the rate prescribed by paragraph (b) of subclause (3) of this clause for each week of
continuous service.
(b)
In addition to any payment to which he or she may be entitled under paragraph (a) hereof an employee whose
employment terminates and who has not been allowed the leave prescribed under this award shall be given
payment in lieu of that leave or, in a case to which subclause (7) of this clause applies in lieu of so much of that
leave as has not been allowed, unless—
(i)
He or she has been justifiably dismissed for serious misconduct; and
(ii)
The serious misconduct for which he or she has been dismissed occurred prior to the completion of
that qualifying period.
Any time in respect of which an employee is absent from work except time for which he or she is entitled to claim paid
leave as prescribed by this award shall not count for the purpose of determining his right to annual leave.

(1)

(2)
(3)

(4)
(5)

(6)
(7)

In the event of an employee being employed for portion only of a year, he or she shall only be entitled, subject to
subclause (5) of this clause to such leave on full pay as is proportionate to his or her length of service during that period
with such employer, and if such leave is not equal to the leave given to the other employees he or she shall not be entitled
to work or pay whilst the other employees of such employer are on leave with full pay.

(8)

In special circumstances and by mutual consent of the employer, the employee and the union, annual leave may be taken
in not more than two periods.

(9)

Notwithstanding anything else herein contained, an employer who observes a Christmas closedown for the purpose of
granting annual leave may require an employee to take his or her annual leave in not more than two periods but neither of
such periods shall be less than one week.

(10)

The provisions of this clause shall not apply to casual employees.

17.

Clause 17. – Long Service Leave: Delete this clause and insert the following in lieu thereof—
17. - LONG SERVICE LEAVE
Standard Provisions – (As Consolidated at a hearing before the Commission in Court Session on 15 December 1977)*(1)
Right to Leave
An employee shall, as herein provided, be entitled to leave with pay in respect of long service.
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Long Service
(a)
The long service which shall entitle an employee to such leave shall, subject as herein provided, be continuous
service with one and the same employer.
(b)
Such service shall include service prior to 1 April 1958, if it continued until such time but only to the extent of
the last 20 completed years of continuous service.
(c)
(i)
Where a business has, whether before or after the coming into operation hereof, been transmitted from
an employer (herein called “the transmittor”) to another employer (herein called “the transmittee”)
and an employee who at the time of such transmission was an employee of the transmittor in that
business becomes an employee of the transmittee the period of the continuous service which the
employee has had with the transmittor, (including any such service with any prior transmittor shall be
deemed to be service of the employee with the transmittee.
(ii)
In this subclause “transmission” includes transfer, conveyance, assignment or succession whether
voluntary or by agreement or by operation of law and “transmitted” has a corresponding meaning.
(d)
Where, over a continuous period, an employee has been employed by two or more companies each of which is a
related company within the meaning of section 6 of the Companies Act 1961 the period of the continuous
service which the employee has had with each of those companies shall be deemed to be service of the
employee with the company by whom he is last employed.
Section 6 reads:(1)
For the purposes of this Act, a corporation shall, subject to the provisions of subsection (3) of this
section, be deemed to be a subsidiary of another corporation, if,
(a)
that other corporation—
(i)
controls the composition of the board of directors of the first mentioned
corporation;
(ii)
controls more than half of the voting power in the first mentioned corporation; or
(iii)
holds more than half of the issued share capital of the first mentioned corporation
excluding any part thereof which carries no right to participate beyond a specified
amount in a distribution of either profits or capital; or
(b)
the first mentioned corporation is a subsidiary of any corporation which is that other
corporation’s subsidiary.
(2)
For the purpose of subsection (1) of this section, the composition of a corporation’s board of directors
shall be deemed to be controlled by another corporation if that other corporation by the exercise of
some power exercisable by it without the consent or concurrence of any other person can appoint or
remove all or a majority of the directors; for the purposes of this provision that other corporation
shall be deemed to have power to make such an appointment if—
(a)
a person cannot be appointed as a director without the exercise in his favour by that other
corporation of such power; or
(b)
a person’s appointment as a director follows necessarily from his being a director or other
officer of that other corporation.
(3)
In determining whether one corporation is a subsidiary of another corporation(a)
any shares or power exercisable by that other corporation in a fiduciary capacity shall be
treated as not held or exercisable by it;
(b)
subject to paragraphs (c) and (d) of this subsection, any shares held or power exercisable(i)
by any person as a nominee for that other corporation (except where that other
corporation is concerned only in a fiduciary capacity); or
(ii)
by, or by a nominee for, a subsidiary of that other corporation, not being a
subsidiary which is concerned only in a fiduciary capacity;
(iii)
shall be treated as held or exercisable by that other corporation;
(c)
any shares held or power exercisable by any person by virtue of the provisions of any
debentures of the first mentioned corporation or of a trust deed for securing any issue of
such debentures shall be disregarded; and
(d)
any shares held or power exercisable by, or by a nominee, for that other corporation or its
subsidiary (not being held or exercisable as mentioned in paragraph (c) of this subsection)
shall be treated as not held or exercisable by that other corporation if the ordinary business
of that other corporation or its subsidiary, as the case may be, includes the lending of money
and the shares are held or power is so exercisable by way of security only for the purposes
of a transaction entered into in the ordinary course of that business.
(4)
A reference in this Act to the holding company of a company or other corporation shall be read as a
reference to a corporation of which that last mentioned company or corporation is a subsidiary.
(5)
Where a corporation—
(a)
is the holding company of another corporation;
(b)
is a subsidiary of another corporation;
(c)
is a subsidiary of the holding company of another corporation, that first mentioned
corporation and that other corporation shall for the purposes of this Act be deemed to be
related to each other.
(e)
Such service shall include—
(i)
any period of absence from duty on any annual leave or long service leave;
(ii)
any period of absence from duty necessitated by sickness or injury to the employee but only to the
extent of 15 working days in any year of his employment;
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any period following any termination of the employment by the employer if such termination has been
made merely with the intention of avoiding obligations hereunder in respect of long service leave or
obligations under any award in respect of annual leave;
(iv)
any period during which the service of the employee was or is interrupted by service—
(aa) as a member of the Naval, Military or Air Forces of the Commonwealth of Australia other than as
a member of the British Commonwealth Occupation Forces in Japan and other than as a
member of the Permanent Forces of the Commonwealth of Australia except in the
circumstances referred to in Section 31(2) of the Defence Act 1903-1956, and except in
Korea or Malaya after 26 June, 1950;
(bb) as a member of the Civil Construction Corps established under the National Security Act, 19391946;
(cc) in any of the Armed Forces under the National Service Act 1951 (as amended).
Provided that the employee as soon as reasonably practicable on the completion of any such service resumed or
resumes employment with the employer by whom he was employed immediately before the commencement of
such service.
(f)
Service shall be deemed to be continuous notwithstanding—
(i)
the transmission of a business as referred to in paragraph (c) of this subclause;
(ii)
the employment with related companies as referred to in paragraph (d) of this subclause;
(iii)
any interruption of a class referred to in paragraph (e) of this subclause;
(iv)
any absence from duty authorised by the employer;
(v)
any standing down of an employee in accordance with the provisions of an award, industrial
agreement, order or determination under either Commonwealth or State Law;
(vi)
any absence from duty arising directly or indirectly from an industrial dispute if the employee returns
to work in accordance with the terms of the settlement of the dispute;
(vii)
any termination of the employment by the employer on any ground other than slackness of trade if the
employee be re-employed by the same employer, within a period not exceeding two months from the
date of such termination;
(viii)
any termination of the employment by the employer on the ground of slackness of trade if the
employee is re-employed by the same employer within a period not exceeding six months from the
date of such termination;
(ix)
any reasonable absence of the employee on legitimate union business in respect of which he has
requested and been refused leave;
(x)
any absence from duty after the coming into operation of this clause by reason of any cause not
specified in this clause unless the employer, during the absence or within 14 days of the termination of
the absence notifies the employee in writing that such absence will be regarded as having broken the
continuity of service, which notice may be given by delivery to the employee personally or by posting
it by registered mail to his last recorded address, in which case it shall be deemed to have reached him
in due course of post. Provided that the period of absence from duty or the period of any interruption
referred to in placita (iv) to (x) inclusive of this paragraph shall not (except as set out in paragraph (e)
of this subclause) count as service.
Period of Leave
(a)
The leave to which an worker shall be entitled or deemed to be entitled shall be as provided in this subclause.
(b)
Subject to the provisions of paragraphs (e) and (f) of this subclause:
Where an employee has completed at least 15 years’ service the amount of leave shall be—
(i)
in respect of 15 years’ service so completed - 13 weeks’ leave;
(ii)
in respect of each 10 years’ service completed after such 15 years-eight and two-thirds weeks’ leave;
(iii)
on termination of the employee’s employment—
(aa)
by his death;
(bb)
in any circumstances otherwise than by his employer for serious misconduct;
in respect of the number of years’ service with the employer completed since he last became entitled
to an amount of long service leave, a proportionate amount on the basis of 13 weeks for 15 years’
service.
(c)
Subject to the provisions of paragraph (f) of this subclause, where an employee has completed at least 10 years’
service, but less than 15 years’ service since its commencement and his employment is terminated -.
(i)
by his death; or
(ii)
in any circumstances, otherwise than by his employer for serious misconduct; the amount of leave
shall be such proportion of 13 weeks’ leave as the number of completed years of such service bears to
15 years.
(d)
In the cases to which paragraphs (b)(iii) and (c) of this subclause apply the employee shall be deemed to have
been entitled to and to have commenced leave immediately prior to such termination.
(e)
An employee whose service with an employer commenced before 1 October 1964, and whose service would
entitle him to long service leave under this clause shall be entitled to leave calculated on the following basis—
(i)
for each completed year of service commencing before 1 October 1964, an amount of leave calculated
on the basis of 13 weeks’ leave for 20 years’ service; and
(ii)
for each completed year of service commencing on or after 1 October 1964, an amount of leave
calculated on the basis of 13 weeks leave for 15 years’ service.
Provided that such employee shall not be entitled to long service leave until his completed years of service
entitled him to the amount of long service leave prescribed in either paragraph (b)(i) or paragraph (b)(ii) of this
subclause as the case may be.
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An employee to whom paragraphs (b)(iii) and (c) of this subclause apply whose service with an employer
commenced before 1 October 1964, shall be entitled to an amount of long service leave calculated on the
following basis—
(i)
for each completed year of service commencing before 1 October 1964, an amount of leave calculated
on the basis of 13 weeks’ leave for 20 years’ service; and
(ii)
for each completed year of service commencing on or after 1 October 1964, an amount of leave
calculated on the basis of 13 week’s leave for 15 years’ service.
Payment for Period of Leave
(a)
An employee shall, subject to paragraph (c) of this subclause, be entitled to be paid for each week of leave to
which he has become entitled or is deemed to have become entitled the rate of pay applicable to him at the date
he commences such leave.
(b)
Such rate of pay shall be the rate applicable to him for the standard weekly hours which are prescribed by this
award (or agreement) but in the case of casuals and part-time employees shall be the rate for the number of
hours usually worked up to but not exceeding the prescribed standard.
(c)
Where by agreement between the employer and the employee the commencement of the leave to which the
employee is entitled or any portion thereof is postponed to meet the convenience of the employee, the rate of
payment for such leave shall be at the rate of pay applicable to him at the date of accrual, or, if so agree, at the
rate of pay applicable at the date he commences such leave.
(d)
The rate of pay—
(i)
shall include any deductions from wages for board and/or lodging or the like which is not provided
and taken during the period of leave;
(ii)
shall not include shift premiums, overtime, penalty rates, special rates, disability allowances, fares and
travelling allowances or the like.
(e)
In the case of employees employed on piece or bonus work or any other system of payment by results the rate of
pay shall be calculated by averaging the employee’s rate of pay for each week over the previous three monthly
period.
Taking Leave
(a)
In a case to which placita (i) and (ii) of paragraph (b) of subclause (3) apply—
(i)
Leave shall be granted and taken as soon as reasonably practicable after the right thereto accrues due
or at such time or times as may be agreed between the employer and the employee or in the absence of
such agreement at such time or times as may be determined by the Special Board of Reference having
regard to the needs of the employer’s establishment and the employees’ circumstances.
(ii)
Except where the time for taking leave is agreed to by the employer and the employee or determined
by the Special Board of Reference the employer shall give to an employee at least one month’s notice
of the date from which his leave is to be taken.
(iii)
Leave may be granted and taken in one continuous period or if the employer and the employee so
agree in not more than three separate periods in respect of the first 13 weeks’ entitlement and in not
more than two separate periods in respect of any subsequent period of entitlement.
(iv)
Any leave shall be inclusive of any public holidays specified in this award (or agreement) occurring
during the period when the leave is taken but shall not be inclusive of any annual leave.
(v)
Payment shall be made in one of the following ways—
(aa)
In full before the employee goes on leave;
(bb)
at the same time as his wages would have been paid to him if the employee had remained at
work, in which case payment shall, if the employee in writing so requires, be made by
cheque posted to an address specified by the employee; or
(cc)
in any other way agreed between the employer and the employee.
(vi)
No employee shall, during any period when he is on leave, engage in any employment for hire or
reward in substitution for the employment from which he is on leave, and if an employee breaches this
provision he shall thereupon forfeit his right to leave hereunder in respect of the unexpired period of
leave upon which he has entered, and the employer shall be entitled to withhold any further payment
in respect of the period and to reclaim any payments already made on account of such period of leave.
(b)
In the case to which paragraph (b)(iii) or paragraph (c) of subclause (3) applies and in any case in which the
employment of the employee who has become entitled to leave hereunder is terminated before such leave is
taken or fully taken the employer shall, upon termination of his employment otherwise than by death pay to the
employee, and upon termination of employment by death pay to the personal representative of the employee
upon request by the personal representative, a sum equivalent to the amount which would have been payable in
respect of the period of leave to which he is entitled or deemed to have been entitled and which would have
been taken but for such termination. Such payment shall be deemed to have satisfied the obligation of the
employer in respect of leave hereunder.
Granting Leave in Advance and Benefits To Be Brought into Account
(a)
Any employer may by agreement with an employee allow leave to such an employee before the right thereto has
accrued due, but where leave is taken in such case the employee shall not become entitled to any further leave
hereunder in respect of any period until after the expiration of the period in respect of which such leave had
been taken before it accrued due.
(b)
Where leave has been granted to an employee pursuant to the preceding paragraph before the right thereto has
accrued due, and the employment subsequently is terminated, the employer may deduct from whatever
remuneration is payable upon the termination of the employment such amount as represents payment for any
period for which the employee has been granted long service leave to which he was not at the date of
termination of his employment or prior thereto entitled.
(c)
Any leave in the nature of long service leave or payment in lieu thereof under a State Law or a long service
leave scheme not under the provisions hereof granted to an employee by his employer in respect of any period
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of service with the employer shall be taken into account whether the same is granted before or after the coming
into operation hereof and shall be deemed to have been leave taken and granted hereunder in the case of leave
with pay to the extent of the period of such leave and in the case of payment in lieu thereof to the extent of a
period of leave with pay equivalent thereof of the entitlement of the employee hereunder.
(7)
Records to be Kept
(a)
Each employer shall during the employment and for a period of 12 months thereafter, or in the case of
termination by death of the employee for a period of three years thereafter, keep a record from which can be
readily ascertained the name of each employee, and his occupation, the date of the commencement of his
employment and his entitlement to long service leave and any leave which may have been granted to him or in
respect of which payment may have been made hereunder.
(b)
Such record shall be open for inspection in the manner and circumstances prescribed by this Award (or
agreement) with respect to the time and wages record.
(8)
Special Board of Reference
(a)
There shall be constituted a Special Board of Reference for the purpose hereof to which all disputes and matters
arising hereunder shall be referred and the Board shall determine all such disputes and matters.
(b)
There shall be assigned to such Board the functions of—
(i)
the settlement of disputes of any matters arising hereunder;
(ii)
the determination of such matters as are specifically assigned to it hereunder.
(c)
The Board of Reference shall consist of one representative or substitute therefore nominated from time to time
by the Confederation of Western Australian Industry (Incorporated) and one representative or substitute
nominated from time to time by the Trades and Labor Council of Western Australia together with a chairman to
be mutually agreed upon by the organisations named in this paragraph.
(9)
State Law
(a)
The provisions of any State Law to the extent to which they have before the coming into operation hereof
conferred an accrued right on an employee to be granted a period of long service leave in respect of a completed
period of 15 or more years’ service or employment or an accrued right on an employee or his personal
representative to payment in respect of long service leave shall not be affected hereby and shall not be deemed
to be inconsistent with the provisions hereof.
(b)
The entitlement of any such employee to leave in respect of a period of service with the employer completed
after the period in respect of which the long service leave referred to in paragraph (a) of this subclause accrued
due shall be in accordance herewith.
(c)
Subject to paragraphs (a) and (b) of this subclause the entitlement to leave hereunder shall be in substitution for
and satisfaction of any long service leave to which the employee may be entitled in respect of employment of
the employee by the employer.
(d)
An employer who under any State Law with regard to long service leave is exempted from the provisions of that
Law as at 1 April 1958, shall in respect of the employees covered by such exemptions be exempt from the
provisions hereof.
(10)
Exemptions
The Special Board of Reference may subject to such conditions as it thinks fit exempt any employer from the provisions
hereof in respect of its employees where there is an existing or prospective long service scheme which in its opinion, is,
viewed as a whole, more favourable for the whole of the employees of that employer than the provision hereof.
*Editor’s Note.
The Judgment and General Order as prescribed by section 94A was published in 58 WAIG Part 1 Subpart 2 at Page116.
There was no Schedule of Exemptions.
17.
Clause 18. – Location Allowance: Delete this clause and insert the following in lieu thereof—
18. - LOCATION ALLOWANCES
Subject to the provisions of this clause, in addition to the rates prescribed in the wages clause of this award, an employee shall be
paid the following weekly allowances when employed in the towns prescribed hereunder. Provided that where the wages are
prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly allowances.
TOWN
PER WEEK
Agnew
$16.60
Argyle
$43.50
Balladonia
$16.60
Barrow Island
$28.30
Boulder
$6.90
Broome
$26.50
Bullfinch
$7.80
Carnarvon
$13.50
Cockatoo Island
$29.10
Coolgardie
$6.90
Cue
$16.90
Dampier
$23.00
Denham
$13.50
Derby
$27.50
Esperance
$5.00
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TOWN
PER WEEK
Eucla
$18.50
Exmouth
$23.90
Fitzroy Crossing
$33.30
Goldsworthy
$14.80
Halls Creek
$38.10
Kalbarri
$5.70
Kalgoorlie
$6.90
Kambalda
$6.90
Karratha
$27.30
Koolan Island
$29.10
Koolyanobbing
$7.80
Kununurra
$43.50
Laverton
$16.80
Learmonth
$23.90
Leinster
$16.60
Leonora
$16.80
Madura
$17.60
Marble Bar
$41.70
Meekatharra
$14.60
Mount Magnet
$18.10
Mundrabilla
$18.10
Newman
$15.90
Norseman
$14.20
Nullagine
$41.60
Onslow
$28.30
Pannawonica
$21.50
Paraburdoo
$21.30
Port Hedland
$22.80
Ravensthorpe
$8.80
Roebourne
$31.40
Sandstone
$16.60
Shark Bay
$13.50
Shay Gap
$14.80
Southern Cross
$7.80
Telfer
$38.60
Teutonic Bore
$16.60
Tom Price
$21.30
Whim Creek
$27.10
Wickham
$26.30
Wiluna
$16.80
Wittenoom
$36.90
Wyndham
$41.00
(2)
Except as provided in subclause (3) of this clause, an employee who has—
(a)
A dependent shall be paid double the allowance prescribed in subclause (1) of this clause;
(b)
A partial dependent shall be paid the allowance prescribed in subclause (1) of this clause plus the difference
between that rate and the amount such partial dependent is receiving by way of a district or location allowance.
(3)
Where an employee—
(a)
Is provided with board and lodging by his/her employer, free of charge; or
(b)
Is provided with an allowance in lieu of board and lodging by virtue of the award or an order or agreement
made pursuant to the Act;
such employee shall be paid 662/3 per cent of the allowances prescribed in subclause (1) of this clause.
The provisions of paragraph (b) of this subclause shall have effect on and from the 24th day of July, 1990.
(4)
Subject to subclause (2) of this clause, junior employees, casual employees, part time employees, apprentices receiving
less than adult rate and employees employed for less than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for ordinary hours that week is to the adult rate for the work
performed.
(5)
Where an employee is on annual leave or receives payment in lieu of annual leave he/she shall be paid for the period of
such leave the location allowance to which he/she would ordinarily be entitled.

776
(6)
(7)

(8)

(9)

18.
(1)

(2)
(3)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she shall only
be paid location allowance for the period of such leave he/she remains in the location in which he/she is employed.
For the purposes of this clause—
(a)
“Dependant” shall mean—
(i)
A spouse or defacto spouse; or
(ii)
A child where there is no spouse or defacto spouse;
who does not receive a location allowance or who, if in receipt of a salary or wage package, receives no
consideration for which the location allowance is payable pursuant to the provisions of this clause.
(b)
“Partial Dependant” shall mean a “dependent” as prescribed in paragraph (a) of this subclause who receives a
location allowance which is less than the location allowance prescribed in subclause (1) of this clause or who, if
in receipt of a salary or wage package, receives less than a full consideration for which the location allowance is
payable pursuant to the provisions of this clause.
Where an employee is employed in a town or location not specified in this clause the allowance payable for the purpose
of subclause (1) of this clause shall be such amount as may be agreed between Australian Mines and Metals Association,
the Chamber of Commerce and Industry of Western Australia and the Trades and Labor Council of Western Australia or,
failing such agreement, as may be determined by the Commission.
Subject to the making of a General Order pursuant to s.50 of the Act, that part of each location allowance representing
prices shall be varied from the beginning of the first pay period commencing on or after the 1st day in July of each year in
accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents.
Clause 19. – Vehicle Allowance: Delete this clause and insert the following in lieu thereof—
19. - VEHICLE ALLOWANCE
Where an employee is required and authorised to use his or her own motor vehicle in the course of his or her duties he or
she shall be paid an allowance not less than that provided for in the table set out hereunder. Notwithstanding anything
contained in this subclause the employer and the employee may make any other arrangement as to car allowance not less
favourable to the employee.
Where an employee in the course of a journey travels through two or more of the separate areas, payment at the rates
prescribed herein shall be made at the appropriate rate applicable to each of the separate areas traversed.
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
RATES OF HIRE FOR USE OF EMPLOYEES OWN VEHICLE ON EMPLOYER’S BUSINESSS.
Area and Details
Engine Displacement (in cubic centimetres)
Distance Travelled during
Over
1600 cc
a Year of Official Business
1600 cc
& Under
Metropolitan Area:
First 8,000 kilometres
50.8 c/km
41.8 c/km
Over 8,000 kilometres
33.1 c/km
27.5 c/km
South West Land Division:
First 8,000 kilometres
53.1 c/km
43.7 c/km
Over 8,000 kilometres
34.3 c/km
28.6 c/km
North of 23.5 degrees South
Latitude:
First 8,000 kilometres
60.2 c/km
50.1 c/km
Over 8,000 kilometres
38.0 c/km
32.0 c/km
Rest of the State:
First 8,000 kilometres
55.3 c/km
44.8 c/km
Over 8,000 kilometres
35.8 c/km
29.7 c/km

(4)

“Metropolitan Area” means that area within a radius of fifty kilometres from the Perth Railway Station.
“South West Land Division” means the South West Land Division as defined by Section 28 of the Land Act 19331971 excluding the area contained within the Metropolitan Area.

19.

Clause 20. – Country Work: Delete the clause and insert the following in lieu thereof—
20. - COUNTRY WORK
Where an employee is engaged or selected or advised by an employer to proceed to country work at such distance that he
or she cannot return to his or her home each night and the employee does so, the employer shall provide the employee
with suitable board and lodging or shall pay the expenses reasonably incurred by the employee for board and lodging.
(a)
The employer shall pay all reasonable expenses including fares, transport of tools, meals and if necessary,
suitable overnight accommodation incurred by an employee who is directed by the employer to proceed to the
country work and who complies with such direction.
(b)
The employee shall be paid at ordinary rate of payment for the time up to a maximum of eight hours in any one
day incurred in travelling pursuant to the employer’s direction.
The provisions of subclause (1) of this clause do not apply with respect to any period during which the employee is absent
from work without reasonable excuse and in such a case, where the board and lodging is supplied by the employer, he or
she may deduct from moneys owing or which may become owing to the employee an amount equivalent to the value of
that board and lodging for the period of the absence.

(1)
(2)

(3)
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Clause 21. Record: Delete this clause and insert the following in lieu thereof—
21. – EMPLOYMENT RECORD
Each employer shall keep employment records containing—
(a)
The employee’s name, and if the employee is under 21 years of age, his or her date of birth.
(b)
Any Industrial Instrument that applies.
(c)
The date on which the employee commenced employment with the employer.
(d)
All leave taken by the employee, whether paid, partly paid or unpaid.
(e)
The information necessary for the calculation of the entitlement to, and payment for long service leave under
the Long Service Leave Act 1958, the Construction Industry Portable Long Service Leave Act 1985 or the
industrial instrument.
Industrial instrument means—
(a)
This Award.
(b)
An Order of the Western Australian Industrial Relations Commission.
(c)
An Industrial Agreement.
The employer shall keep and maintain a time and wages record showing—
(a)
The name of each employee.
(b)
For each day—
(i)
The time at which the employee started and finished work.
(ii)
The period or periods for which the employee was paid.
(iii)
Details of work breaks, including meal breaks.
(c)
For each pay period—
(i)
The employee’s designation.
(ii)
The total number of hours worked each week.
(iii)
The allowances paid.
(iv)
The wages paid.
(v)
The gross and net amounts paid to the employee under the Industrial Instrument.
(vi)
All deductions and reasons for them.
The employer shall on the written request by a relevant person—
(a)
Produce to the person the employment records (including the time and wages record) relating to the employee.
(b)
Let the person inspect the employment records (including the time and wages record).
(c)
Let the relevant person enter the premises of the employer for the purpose of inspecting the records.
(d)
Let the relevant person take copies of or extracts from the records.
A “relevant person” means—
(a)
The employee concerned.
(b)
If the employee is a represented person, his or her representative.
(c)
A person authorised in writing by the employee.
(d)
An Officer referred to in section 93 of the Industrial Relations Act 1979 (as amended) authorised in writing by
the Registrar.
An employer shall comply with a written request not later than—
(a)
At the end of the next pay period after the request is received; or
(b)
The seventh day after the day on which the request was made to the employer.
Clause 22. – Representative Interviewing Workers: Delete this clause and insert the following in lieu thereof—
22. - REPRESENTATIVE INTERVIEWING EMPLOYEES
An authorised representative of an organisation may enter, during working hours, any premises where relevant employees
work, for the purpose of holding discussions at the premises with any relevant employees who wish to participate in those
discussions.
An “authorised representative” means a person who holds an authority in force under Division 2G of the Industrial
Relations Act 1979 (as amended).
A “relevant employee” means an employee who is a member of an organisation or who is eligible to become a member of
the organisation.
The authorised representative shall give at least 24 hours notice to the employer.
Clause 24. – Board Of Reference: Delete this clause and insert the following in lieu thereof—
24. – RIGHT OF ENTRY
An authorised representative of an organisation may enter, during working hours, any premises where relevant employees
work, for the purpose of investigating any suspected breach of the Industrial relations Act 1979, the Long Service Leave
Act 1958, the Minimum Conditions of Employment Act 1993, the Occupational Safety and Health Act 1984, the Mines
Safety and Inspection Act 1994 or an award, order, industrial agreement or employer-employee agreement that applies to
any such employee.
“Authorised representative” in this clause has the same meaning as in subclause (2) of Clause 22. - Representative
Interviewing Employees.
An authorised representative is not entitled to require the production of employment records or other documents unless,
before exercising the power, the authorised representative has given the employer concerned—
(a)
If the records or other documents are kept on the employers premises, at least 24 hours written notice; or
(b)
If the records or other documents are kept elsewhere, at least 48 hours written notice.
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23.

Clause 25. – Wages: Delete this clause and insert the following in lieu thereof—
25. - WAGES
The following shall be the minimum weekly rates of wages payable to employees covered by this award—
TOTAL RATE
PER WEEK
$
(1)
Adult Employees:
(a)
Landscape Tradesperson
479.30
(b)
Landscape Employee Grade 1
431.40
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated Safety
Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees since
1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an industrial
agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Apprentices—
An Apprentice shall be paid the following percentage amounts of the “Landscape Tradesperson’s” rate—
4 Year Term
%
First year
42
Second year
55
Third year
75
Fourth year
88
(3)

Junior Employees—
Wage per week expressed as a percentage of the “Landscape Employee Grade 1” rate—
%
Under 16 years of age
40
16 years of age
50
17 years of age
60
18 years of age
70
19 years of age
80
20 years of age
90

(4)

Leading Hands: in addition to the appropriate rate prescribed in subclause (1) of this clause a leading hand shall be paid—
$
(a)
If placed in charge of not less than three and not more than ten other
20.16
employees
(b)
If placed in charge of more than ten and not more than twenty other
30.94
employees
(c)
If placed in charge of more than twenty other employees
39.80

(5)

A casual employee shall be paid 20 per cent in addition to the rate prescribed in this clause for the work performed.

(6)

Notwithstanding the terms of this subclause no adult employee shall be paid less than the Minimum Adult Award Wage
unless otherwise provided in this clause.
(a)
The Minimum Adult Award Wage for full time adult employees is $431.40 per week payable from the
beginning of the first pay period on or after 1 August 2002.
(b)
The Minimum Adult Award Wage of $431.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(c)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be paid
less than pro rata the Minimum Adult Award Wage according to the hours worked.
(d)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $431.40 per week.
(e)
(i)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships,
or Jobskills traineeships or to other categories of employees who by prescription are paid less than the
minimum award rate.
(ii)
Liberty to apply is reserved in relation to employees excluded under (i) above and any special
categories of employees not included here or otherwise in relation to the application of the Minimum
Adult Award Wage.
(f)
Subject to this subclause the Minimum Adult Award Wage shall —
(i)
Apply to all work in ordinary hours.
(ii)
Apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(g)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires specific
mention as at 13th November 1997.)
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Clause 25A. – Minimum Wage: Delete this title and clause.

25.

Clause 26. – Mixed Functions: Delete this clause and insert the following in lieu thereof—
26. - MIXED FUNCTIONS
An employee engaged on duties carrying a higher rate than his or her ordinary classification shall be paid the higher rate for the
time he or she is so engaged but if the employee is so engaged for more than two hours of one day he or she shall be paid the higher
rate for the whole day.
26.

Clause 27. – Definitions: Delete this clause and insert the following in lieu thereof—
27. - DEFINITIONS
“Landscape Tradesperson” shall mean an employee who has successfully completed a recognised apprenticeship in a branch or
branches of the Horticultural Trade and who produces proof satisfactory to the employer of such qualification or who has by other
means achieved a standard of knowledge deemed by the employer as comparable thereto and is appointed in writing as such by the
employer.
“Casual Employee” shall mean an employee who is informed of this status before engagement and paid as such.
27.

Clause 29. – Superannuation: Delete this clause and insert the following in lieu thereof—
29. - SUPERANNUATION
The subject of superannuation is dealt with extensively by legislation including the Superannuation Guarantee (Administration) Act
1992, the Superannuation Guarantee Charge Act 1992, the Superannuation Industry (Supervision) Act 1993 and the Superannuation
(Resolution of Complaints) Act 1993 (collectively the superannuation legislation). This legislation, as varied from time to time,
governs the superannuation rights and obligations of the parties.
(1)
Definitions
For the purposes of this clause—
(a)
“Fund” means a complying superannuation fund as that term is used in the superannuation legislation.
(b)
“Ordinary time earnings” means the actual ordinary rate of pay the employee receives for ordinary hours of
work including, if applicable, tool allowance, industry allowance, trade allowance, shift loading, special rates,
qualification allowances (e.g. first aid, laser safety officer), multi-storey allowance, district/location allowance,
piecework rates, underground allowance, award site allowances, asbestos eradication allowance, leading hand
allowances, in charge of plant allowance and supervisory allowances where applicable. The term includes any
regular over-award pay as well as casual rates received for ordinary hours of work. All other allowances and
payments are excluded.
(2)
Employer contributions
An employer must, in accordance with the governing rules of the relevant Fund, make such superannuation contributions
for the benefit of an employee as will avoid the employer being required to pay superannuation guarantee charge under
the superannuation legislation with respect to that employee. For the purposes of the superannuation legislation, an
employee’s ordinary time earnings are intended to provide that employee’s notional earnings base. Employer
contributions must be paid monthly or quarterly, with the first payment being made at the end of the first month or first
quarter following engagement. Contributions must be equal to that required under the superannuation legislation.
(3)

(4)

Voluntary employee contributions
(a)

Subject to the governing rules of the relevant Fund, an employee who wishes to make contributions to the Fund
may either forward his or her own contribution directly to the Fund administrators or authorise the employer to
pay into the Fund from the employee’s wages, amounts specified by the employee.

(b)

Employee contributions to the Fund deducted by the employer at the employee’s request shall be held on the
employee’s behalf and subject to individual agreement shall meet the following conditions—
(i)

The amount of contributions shall be expressed in whole dollars.

(ii)

An employee shall have the right to adjust the level of contribution made on his or her own behalf
from the first of the month following the giving of three months’ written notice to the employer.

(iii)

Contributions deducted under this clause shall be forwarded to the Fund at the same time as
contributions under subclause (2).

Superannuation Fund
(a)
An employer must, in accordance with the governing rules of the relevant Fund, make superannuation
contributions to any of the following Funds—
(i)
C+BUS, the AWU Guardian, the Westscheme Superannuation Scheme;
(ii)
The company shall notify the employee that they may nominate a superannuation fund or scheme.
Furthermore, the company shall notify the employee that he/she can choose any superannuation fund
or scheme and that his/her choice does not need to be approved by the company.
The company and employee are bound by the employee’s choice of fund unless there is agreement
between them to change the fund. The company shall not unreasonably refuse to a change of fund
requested by the employee.
If the employee is a member of a union bound by this award, the employee may be represented by
that union in meeting and conferring with the employer about the matter and the employer must give
the union a reasonable opportunity to meet and confer about the matter.
Note: the consent of the union is not required to any agreement between the employer and the
employee.
The agreement must be recorded in the time and wages records kept by the employer in accordance
with Clause 21. – Employment Records of this award.
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If a dispute or difficulty arises over the implementation or continued operation of this provision, it
must be handled in accordance with the dispute resolution procedure in Clause 31. – Dispute
Settlement Procedure.
An employer is not required to contribute to more than one Fund in respect of an employee employed under this
award.

28.

Clause 31. – Trade Union Training Leave: Delete this clause and insert the following in lieu thereof—
31. – DISPUTE SETTLEMENT PROCEUDRE
Subject to the Industrial Relations Act 1979 (as amended) in the event of a problem, grievance, question, dispute, claim or difficulty
that affects one or more employees, or arises from the employees work or contract of employment, the following procedure shall
apply—
(1)
At first instance the matter shall be raised at site level with the Foreman/Supervisor/Manager as appropriate.
(2)
In the event that the matter is unresolved it shall be raised at the company level by the Shop Steward or Union Official
involved.
(3)
If the matter is still not resolved it may be referred to the Western Australian Industrial Relations Commission for
determination, and if necessary, arbitration.
(4)
The parties will attempt to resolve the matter prior to either party referring the mater to the Western Australian Industrial
Relations Commission.
29.
(1)

(2)

Clause 32. – Carer’s Leave: Insert a new clause in the following terms—
32. – CARER’S LEAVE
Use of Sick Leave
(a)
An employee with responsibilities in relation to either members of their immediate family or members of their
household who need their care and support shall be entitled to use, in accordance with this subclause, any sick
leave entitlement for absences to provide care and support for such persons when they are ill. Such leave shall
not exceed five (5) days in any calendar year and is not cumulative.
(b)
The officer shall, if required, provide a written statement as to the fact of illness of the person for whom the
care and support is required.
(c)
The entitlement to use sick leave is subject to—
(i)
The employee being responsible for the care of the person concerned; and
(ii)
The person concerned being either a member of the employee’s immediate family or a member of the
employee’s household.
(iii)
The term “immediate family” includes—
(aa)
A spouse (including a former spouse), of the employee; and
(bb)
A child or an adult child (including an adopted child, a step child or an ex nuptial child),
parent, grandparent, grandchild or sibling of the employee.
(d)
The employee shall, wherever practicable, give the employer notice prior to the absence of the intention to take
leave, the name of the person requiring care and their relationship to the employee, the reasons for taking such
leave and the estimated length of absence. If it is not practicable for the employee to give prior notice of
absence, the employee shall notify the employer by telephone of such absence at the first opportunity on the day
of absence.
Use of Unpaid Leave
An employee may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a
family member who is ill.

30.

Appendix – Resolution of Disputes Requirements: Delete this appendix.

31.

Appendix 1 – Make Up of Total Wage: Insert a new appendix in the following terms—

APPENDIX 1 – MAKE UP OF TOTAL WAGE
This appendix shows how the total wages paid to employees under this award are made up. It details both base wage rates and
safety net adjustments as well as the total rate before adjustment for the 2002 Adult Minimum Award Wage and the total rate
after adjustment which is published above in Clause 25. – Wages.
Base Rate
Arbitrated
Total Rate
Total Rate After
Per Week
Safety Net
Before
Adjustment for
(1)
Adult Employees:
Adjustments
Adjustment
2002 Adult Minimum
Award Wage
$
$
$
$
(a) Landscape Tradesperson
373.30
106.00
479.30
479.30
(b) Landscape Employee Grade 1
302.00
106.00
408.00
431.40
32.
33.

Appendix – S.49B – Inspection of Records Requirements: Delete this appendix.
Schedule A. – Respondents: Delete this schedule and insert the following in lieu thereof—
SCHEDULE A. – NAMED PARTIES TO THE AWARD
UNION PARTY
The Australian Workers Union
West Australian Branch
Industrial Union of Workers
Cnr. Wellington & Lord Streets
EAST PERTH WA 6004
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34.

Schedule B. – Parties to the Award: Delete this schedule and insert the following in lieu thereof—
SCHEDULE B. – RESPONDENTS TO THE AWARD
Alan Greenshaw & Co.
11 Taylor Road
KALAMUNDA WA 6076
Anthony Contracting
23 June Road
SAFETY BAY WA 6169
Greg Baldock
8 Hazel Avenue
DOUBLEVIEW WA 6018
Horticultural Industries
Cnr. Wanneroo & Lancaster Roads
WANNEROO WA 6065
Hydro Landscape Development
Astinal Drive
GOSNELLS WA 6110
Marsdens Landscaping
19 Bertram Street
MADDINGTON WA 6109
Miltons Landscapes
10 Breen Place
PADBURY WA 6025
Perth Landscaping Centre
141 Matilda Street
GOSNELLS WA 6110
R.M. Hitchins & Son
114 Stirling Highway
NEDLANDS WA 6009
Summerset Landscaping
Harvest Terrace
PERTH WA 6000
Valleybrook Contracting
8 Brookside Avenue
KELMSCOTT WA 6111
AND FURTHERMORE, with the consent of the parties, the Commission records the following—
1.
Meal allowances at Clause 13. – Meal Break of the Award have been adjusted by consent for movements in the CPI
from the quarter ending September 1978 up to and including the quarter ending June 2002. The index used was CPI:
Food: Meals and Take-away Foods.
2.
Travel allowances at Clause 19. – Vehicle Allowance of the Award have been adjusted by consent for movements in
the CPI from the quarter ending September 1978 up to and including the quarter ending June 2002. The index used
was CPI: Transport: Transportation.
3.
The allowances at Clause 25. – Wages of the Award have been adjusted by consent for Arbitrated Safety Net
increases totalling $106.00 arising from the 1994 – 2002 State Wage Case decisions. The Key Classification Award
rate used was that for “Landscape Tradesperson” prior to the awarding of 1994 Arbitrated Safety Net Increase $373.30.
____________________
2003 WAIRC 07498
LAUNDRY WORKERS’ AWARD 1981
No. A29 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ALSCO LINEN SERVICE PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 987 OF 2002
CITATION NO.
2003 WAIRC 07498
_________________________________________________________________________________________________________
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Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Laundry Workers’ Award 1981 be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 20. – Meal Money: Delete this clause and insert the following in lieu thereof—
20. - MEAL MONEY
(1)
An employee required to work overtime for more than two hours without being notified on the previous day or
earlier, that he/she will be so required to work, shall be supplied with a meal by the employer or paid $7.80 for a
meal.
(2)
If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall,
unless he/she has notified the employee concerned on the previous day or earlier that such second or subsequent
meal will also be required, provide such meals or pay an amount of $7.80 for each second or subsequent meal.
No such payments need be made to employees living in the same locality as their workshops who can
reasonably return home for such meals.
(3)
If an employee in consequence of receiving such notice has provided him/herself with a meal or meals and is
not required to work overtime or is required to work less overtime than notified, he/she shall be paid the amount
above prescribed in respect of the meals not then required.
2.
Clause 22. – Allowances: Delete this clause and insert the following in lieu thereof—
Where an employee is required to sort foul linen an extra allowance of 36 cents per hour will be paid whilst so employed
on this type of work.
3.
Clause 33. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(1)
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
(i)
Westscheme; or
(ii)
an exempted Fund allowed by subclause (4) of this clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Laundry Employee Grade 4.
2.
The Work Related Allowances – the percentage increase in—
•
Clause 22 – Allowances
is 3.7% derived from $18 divided by $484.35 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”

1.

3.

For Expense Related Allowances:
•
Clause 20 – Meal Money has been varied for the CPI for the period March 2001 to September 2002 giving the
percentage of 5.30%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.

4.

Clause 33 – Superannuation has been amended in accordance with Principle 2(i).

LAUNDRY WORKERS AWARD, 1981
Key Minimum Classification - Laundry Employee Grade 4
Clause 22 - Allowances
COLUMN A
COLUMN B
102.70%
103.70%
2001
2002
$0.35
0.36
The 2000 formula equals $15.00 divided by $456.35 equals 3.2%
The 2001 formula equals $13.00 divided by $471.35 equals 2.7%
The 2002 formula equals $18.00 divided by $484.35 equals 3.7%
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Clause 20 -Meal Money

110.24%
2001

COLUMN A

-1
-2

7.38608
7.38608

Rounding Used
7.4
7.4

COLUMN B
105.30%
2002
2002
7.7922
7.7922
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COLUMN C

Rounding Used
7.8
7.8

____________________

2003 WAIRC 07782
LIFT INDUSTRY (ELECTRICAL AND METAL TRADES) AWARD 1973
No. 9 of 1973
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH AND ANOTHER, APPLICANTS
v.
KONE ELEVATORS (AUST) PTY LIMITED, OTIS ELEVATOR CO PTY LTD, SCHINDLER
GRANT LIFTS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
THURSDAY, 20 FEBRUARY 2003
FILE NO.
APPLICATION 1967 OF 2002
CITATION NO.
2003 WAIRC 07782
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
WHEREAS on 3rd December 2002 The Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied
Services Union of Australia, applied to the Commission for an order to vary the allowances in Clauses 12., 16., 28., and the First
Schedule of the Lift Industry (Electrical and Metal Trades) Award 1973 pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 15th January 2003 the Commission issued to the parties Minutes of Proposed order, by consent, and listed the matter
for hearing and determination on 31st January 2003; and
WHEREAS at the hearing an issue arose between the parties regarding the rounding of allowance figures and they each submitted
arguments to the Commission; and
WHEREAS the decision of the Commission is contained in pages 4 and 5 of the transcript of proceedings wherein it concluded that
rounding to the nearest 10 cents would not be in breach of the Wage Fixing Principles.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the Lift Industry (Electrical and Metal Trades) Award 1973 be varied in accordance with the following Schedule
and that such variation shall have effect from the first pay period on or after 31 January 2003.
(Sgd.) J. F. GREGOR,
Commissioner.

[L.S.]
_________

1.

2.
(5)

(6)
3.
(1)

SCHEDULE
Clause 12. – Overtime: Delete subclause (3)(f) of this clause and insert in lieu the following—
(f)
Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more
than two hours shall be supplied with a meal by the employer or be paid $8.70 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with each
such meal by the employer or be paid $5.90 for each meal so required.
Clause 16. – Special Rates and Provisions: Delete subclauses (5) and (6) of this clause and insert in lieu the
following—
An Electrician Special Class, an electrical fitter and/or armature winder or an electrical installer who holds and, in the
course of the employee’s employment may be required to use a current “A” or “B” Grade Licence issued pursuant to the
relevant regulation in force on the 28th day of February 1979 under the Electricity Act, 1945 shall be paid an allowance
of $16.70 per week.
An employee holding either a First Aid Medallion of the St John Ambulance Association or a Senior First Aid Certificate
of the Australian Red Cross Society, appointed by the employer to perform first aid duties shall be paid $8.10 per week in
addition to his/her ordinary rate.
Clause 28. – Lift Industry Allowance: Delete subclause (1) of this clause and insert in lieu the following—
Tradespeople and their assistants who perform work in connection with the installation, servicing, repairing and/or
maintenance of lifts and escalators, other than in the employer’s workshops, shall be paid an amount of $78.00 per week
as a lift industry allowance in consideration of the peculiarities and disabilities associated with such work and in
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(3)

(6)
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recognition of the fact that employees engaged in such work may be required to perform and/or assist to perform, as the
case may be, any of such work.
First Schedule – Wages:
A.
Delete subclause (3) of this schedule and insert in lieu the following—
Leading Hands—
In addition to the appropriate total wage prescribed in this Clause, a leading hand shall be paid—
(a)
If placed in charge of not less than three and Not more than ten other employees
$ 21.00
(b)
If placed in charge of more than ten and not more than twenty other employees
$ 32.10
(c)
If placed in charge of more than twenty other Employees
$ 41.10
B.
(a)

Delete subclause (6)(a) of this schedule and insert in lieu the following—
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of his/her work as a tradesperson or as an apprentice the
employer shall pay a tool allowance of:(i)
$11.60 per week to such tradesperson; or
(ii)
In the case of an apprentice a percentage of $11.60 being the percentage which appears against his/her
years of apprenticeship in Clause 3 of this schedule, for the purpose of such tradesperson or apprentice
supplying and maintaining tools ordinarily required in the performance of his/her work as a
tradesperson or apprentice.
____________________

2003 WAIRC 07497
MARINE STORES AWARD
No. 13 of 1958
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
STANLEE (PERTH), RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 986 OF 2002
CITATION NO.
2003 WAIRC 07497
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Marine Stores Award be varied in accordance with the following schedule and that such variations shall
have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 23. – Meal Money: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than
two hours, shall be supplied with a meal by the employer or be paid $7.30 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such
meal by the employer or paid $4.95 for each meal so required.
2.
Clause 31. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(1)
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
(i)
Westscheme; or
(ii)
an exempted Fund allowed by subclause (4) of this clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
For Expense Related Allowances—
•
Clause 23. – Meal Money has been varied for the CPI Take Away Food for the period March 2001 to
September 2002 giving the percentage of 5.30%.
2.
Clause 31 – Superannuation has been amended in accordance with Principle 2(i).
1.

83 W.A.I.G.
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EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 12. – Meal Money

A
$6.90
$4.70

B
$7.27
$4.95

C
$7.30

____________________
2003 WAIRC 07616
MASTERS DAIRY AWARD 1994
No. A2 of 1994
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
MASTERS DAIRY & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 985 OF 2002
CITATION NO.
2003 WAIRC 07616
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
No Appearance
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and there being no appearance on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Masters Dairy Award 1994 be varied in accordance with the following schedule and that such variations
shall have effect from the first pay period commencing on or after the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

SCHEDULE
Schedule 3 – Vehicle Allowance: Delete this schedule and insert the following in lieu thereof—
(1)
Motor Car Allowances
Engine Displacement
(In cubic centimetres)
2600cc
2600cc
& Under
Area and Details
Rate per Kilometre:
c/km
c/km
c/km
Metropolitan Area
71.6
62.3
55.1
South West Land Division
73.6
63.9
56.8
North of 23.5° South Latitude
80.7
70.4
62.7
Rest of State
76.1
66.0
58.6
Motor vehicles with rotary engines are to be included in the 1600-2600cc category.
(2)
Motor Cycle Allowance
Distance Travelled During a
Rate
Year on Official Business
c/km
Rate per Kilometre
24.8
Schedule 4 – Other Allowances: Delete this schedule and insert the following in lieu thereof—
(1)
Freezer Allowances:
(a)
Van Salesperson
$1.77 per day
(b)
Storeperson
$0.86 per hour
(2)
Train Allowance
$0.63 per hour when driving B. Train
(3)
BPU Drivers
$3.90 per day for milk testing
(4)
Dryer Cleaning
$1.20 for every dryer cleaned
(5)
Dirt Money
$0.42per hour
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(7)
(8)

Confined Space
Meal Money
Driver (General) - over 43 tonnes all
purposes of the award allowance

(9)

Van Driver - Salesperson allowance per
week for all purposes of the Award
Leading Hand allowance for all purposes
of the Award
Not less then 3 and not more than
10 other employees
More than 10 and not more than 20 other
employees
More than 20 other employees

(10)
(a)
(b)
(c)

83 W.A.I.G.

$0.49 per hour
$7.65
$1.00 for each additional tonne over 43 tonnes to be
paid for all purposes of the award as part of the
weekly wage.
$8.80 per week extra

$22.70 per week
$34.00 per week
$42.40 per week

And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Dairy/Production Worker Grade 7.
2.
The Work Related Allowances – the percentage increase in—
•
Schedule 4 – Other Allowances
is 3.5% derived from $18 divided by $515.00 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
3.
For Expense Related Allowances—
•
Schedule 3 – Vehicle Allowance
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
MASTERS DAIRY AWARD 1994
Key Minimum Classification - Dairy/Production Worker Grade 7
Schedule 4 - Other Allowances
COLUMN A

(1)(a)
(b)
2
3
4
5
6
7
8
9

103%
2001
$
1.69
$
0.82
$
$
0.60
$
3.73
$
1.15
$
0.40
COLUMN A
$
0.47
$
7.30
$
0.95
$
8.38
$ 21.64
$ 32.36
$ 40.42

10(a)
10)(b)
(10)(c)
The 2000 formula equals $15.00 divided by $485.66 equals 3%
The 2001 formula equals $15.00 divided by $500.66 equals 3%
The 2002 formula equals $18.00 divided by $ 515.00 equals 3.5%

COLUMN B

COLUMN C

105%
2002
$ 1.77
$ 0.86

Rounding Use

$ 0.63
$ 3.92
$ 1.20
$ 0.42
COLUMN B
$ 0.49
$ 7.66
$ 1.00
$ 8.80
$ 22.72
$ 33.98
$ 42.44

3.90

COLUMN C
7.65

22.70
34.00
42.40
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Schedule 3 - Vehicle Allowances
COLUMN A
102.20%

106.90%
-1Motor Car Allowance
Area and Details
Rate per kilometre
Metropolitan Area
South West Land Division
North of 23.5 South Latitude
Rest of State

Over 2600cc
c/km

COLUMN B
105.76%

2000
c/km
67.7
69.6
76.3
71.9

2002

COLUMN A

COLUMN B

2000

2002

c/km
58.9
60.4
66.6
62.4

62.3
63.9
70.4
66.0

71.6
73.6
80.7
76.1

Schedule 3 - Vehicle Allowances
Motor Car Allowance
Area and Details
Rate per kilometre
Metropolitan Area
South West Land Division
North of 23.5 South Latitude
Rest of State

Over 1600cc- &
2600cc
c/km

Schedule 3 - Vehicle Allowances
-1Motor Car Allowance
COLUMN A
Area and Details
Rate per kilometre
1600cc Under
2000
Metropolitan Area
South West Land Division
c/km
c/km
North of 23.5 South Latitude
52.1
Rest of State
53.7

COLUMN B
2002

55.1
56.8

Note: Metropolitan Area 58.9 Commission final order not 58.7 as per Union’s calculations
-2 Motor Cycle Allowances
Distance Travelled During a
Year on Official Business
Rate c km
New Rates 2000
2002
Rate per kilometre
23.4
24.8

____________________

2003 WAIRC 07495
MINERAL EARTH’S EMPLOYEES’ AWARD
No. 9 of 1975
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COMMERCIAL MINERALS LTD, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 983 OF 2002
CITATION NO.
2003 WAIRC 07495
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
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Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Mineral Earth’s Employees’ Award be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

SCHEDULE
Clause 7. – Overtime: Delete subclause (5)(a) of this clause and insert the following in lieu thereof—
(5)
(a)
Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime
for more than two hours, shall be supplied with a meal by the employer or be paid $6.90 for a meal and, if
owing to the amount of overtime worked, a second or subsequent meal is required the employee shall be
supplied with such meal by the employer or paid $4.70 for each meal so required.
Clause 8. – Wages: Delete subclause (6) of this clause and insert the following in lieu thereof—
(6)
Leading Hands: In addition to the wage prescribed in subclause (2) hereof a leading hand shall be paid:$
(a)
If placed in charge of not less than 3 and not more than 10 other employees
22.00
(b)

If placed in charge of more than 10 and not more than 20 other employees

33.85

(c)

If placed in charge of more than 20 other employees

43.60

3.
(1)

Clause 28. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
(i)
Westscheme; or
(ii)
an exempted Fund allowed by subclause (4) of this clause.
And further with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Mill Attendant.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 8 - Wages
is 4% derived from $18 divided by $440.10 as prescribed by Principle 5. Adjustment of Allowances and Service Increments of
the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 7. – Overtime has been varied for the CPI Take Away Food for the period March 2001 to September
2002 giving the percentage of 5.30%.
4.
Clause 28 – Superannuation has been amended in accordance with Principle 2(i).
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
EXPENSE RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – MILL ATTENDANT
Clause
Clause 8. – Wages

A
$21.20
$32.55
$41.90

B
$22.05
$33.85
$43.58

C
$22.00
$33.85
$43.60

A
$6.55
$4.45

B
$6.90
$4.69

C
$4.70

CPI Take Away Food – Perth
Clause
Clause 7. - Overtime

____________________
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2003 WAIRC 07494
MISCELLANEOUS WORKERS’ (ACTIV FOUNDATION) AWARD
No. A20 of 1980
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ACTIV FOUNDATION (INC), RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 982 OF 2002
CITATION NO.
2003 WAIRC 07494
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Miscellaneous Workers’ (Activ Foundation) Award be varied in accordance with the following schedule
and that such variations shall have effect from the first pay period commencing on or after the 28th day of January,
2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 8. – Shift Work: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(1)
(a)
The loading on the ordinary rates of pay for an afternoon or night shift shall be $1.67 per hour or part
thereof.

2.

Clause 9. – Meal Money: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
An employee required to work overtime before or after his ordinary working hours on any day, shall, when such
additional duty necessitates taking a meal away from his usual place of residence, be supplied by his employer
with any meal required or be reimbursed for each meal purchased at the rate of $7.90 for breakfast, $9.75 for the
midday meal, and $11.75 for the evening meal. Provided that the overtime worked before or after the meal
break totals not less than two hours. Such reimbursement shall be in addition to any payment for overtime to
which he is entitled.

3.

Clause 18. – Car Allowance: Delete subclauses (4) and (5) of this clause and insert the following in lieu thereof—
(4)
A year for the purposes of this clause shall commence on the 1st day of July and end on the 30th day of June
next following.
(5)
Rates of allowance for use of employee’s own vehicle on employer’s business
Area and Details

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State

Schedule 1 - Motor Vehicle Allowances
Engine Displacement
(in cubic centimetres)
Over
Over
2600cc
1600cc
-2600cc
Rate per kilometre (Cents)
71.6
62.3
73.6
63.9
80.7
70.4
76.0
66.0

Schedule 2 - Motor Cycles Allowances
Distance Travelled During a Year on Official Business
Rate per Kilometre (Cents)
All Areas of State
24.7
Motor vehicles with rotary engines are to be included in the 1600-2600cc.
4.

Clause 25. – Dirty Work: Delete this clause and insert the following in lieu thereof—
In addition to any other payment prescribed by this award—
1)
An employee handling foul linen shall receive $2.27 per day;

1600 cc
& Under

55.1
56.8
62.7
58.6

790

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

2)

An employee other than one to whom paragraph (1) applies, shall receive 41 cents per hour for work of an
unusually dirty nature.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Tradesperson Cook.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 25. – Dirty Work
•
Clause 8. - Shiftwork
is 3.69% derived from $18 divided by $487.10 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 9. – Meal Money has been varied for the CPI Take Away Food – Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
4.
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.
Column B identifies the new actual rate having applied the increase. Column C the new rate identified in Column B
rounded where appropriate.
WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – TRADESPERSON COOK
Clause
Clause 25. Dirty Work
Clause 8. – Shiftwork

A
$2.19
$0.40
$1.61

B
$2.27
$0.41
$1.67

C

A
$7.50
$9.25
$11.15

B
$7.90
$9.75
$11.75

C

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 9. – Meal Money

____________________
2003 WAIRC 07513
MOTEL, HOSTEL, SERVICE FLATS AND BOARDING HOUSE WORKERS’ AWARD 1976
No. 29 of 1974
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BELMONT PARK MOTEL & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO/S.
APPLA 981 OF 2002
CITATION NO.
2003 WAIRC 07513
_________________________________________________________________________________________________________
Result
Representation
Applicant
Respondent

Award varied

Mr J Welch
Ms S Laferla on behalf of the CCIWA
Mr D Crowe on behalf of the AHA
_________________________________________________________________________________________________________
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Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla and Mr D Crowe on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Motel, Hostel, Service Flats & Boarding House Workers Award 1976 be varied in accordance with the
following schedule and that such variations shall have effect from the first pay period commencing on or after the
28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
1.

Clause 9. – Additional Rates for Ordinary Hours: Delete this clause and insert the following in lieu thereof—
9. – ADDITIONAL RATES FOR ORDINARY HOURS
(1)
An employee who is required to work any ordinary hours prior to 7.00 am or after 7.00 pm on any day Monday
to Friday, both inclusive, shall be paid at the rate of an extra $1.35per hour for each such hour, or part thereof
worked. Provided that any employee who works the majority of his/her ordinary hours between midnight and
7.00 am shall be paid $1.41 per hour extra for each such hour, or part thereof worked.
(2)
All time worked during the ordinary hours of work on Saturdays and Sundays shall be paid for at the rate of
time and a half.
(3)
An employee who is required to work any of his/her ordinary hours on any day in more than one period of
employment, other than for meal breaks as prescribed in accordance with the provisions of Clause 13. - Meal
Breaks of this Award, shall be paid an allowance of $2.22 per day, for such broken work period worked.
(4)
The provisions of subclauses (1) and (2) hereof shall not apply to any work performed on a holiday and to
which the provisions of subclause (2) of Clause 17. - Holidays are applicable.
(5)
The provisions of this clause shall not apply to casual employees.

2.

Clause 14. – Meal Money: Delete this clause and insert the following in lieu thereof—
14. – MEAL MONEY
Any employee who is required to work overtime for two hours or more on any day, without being notified on the previous
day or earlier, that he or she will be so required to work such overtime, will either be supplied with a substantial meal by
the employer or be paid $9.05 meal money.

3.

4.

Clause 26. – Uniforms and Laundering: Delete subclauses (2) and (3) of this clause and insert the following in lieu
thereof—
(2)
Subject to subclause (3) hereof, an employer requiring any of the articles of clothing to be worn as described in
subclause (1) of this clause, shall cause such clothing to be laundered at his/her own expense or otherwise shall
pay to the employee concerned $5.65 per fortnight worked as a laundry allowance. The allowance provided
herein shall be halved for employees who work less than thirty-eight ordinary hours each fortnight.
(3)
Where a cook wears the ordinary apparel usually worn by cooks such as black and white check trousers, white
shirt, white apron and cap, such garments shall be laundered at the employer’s expense or otherwise the
employee shall be paid $8.55 per fortnight worked as a laundry allowance. The allowance provided herein shall
be halved for employees who work less than thirty-eight ordinary hours each fortnight.

Clause 27. – Protective Clothing: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
Employees who are required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any
injurious substances, shall be supplied with rubber gloves free of charge by the employer, or be paid, in lieu, an
allowance of $3.00 per fortnight worked. The allowance provided herein shall be halved for employees who
work less than thirty-eight ordinary hours each fortnight.
5.
Clause 28. – Employee Equipment: Delete this clause and insert the following in lieu thereof—
28. - EMPLOYEE EQUIPMENT
All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be-used
by the employee for the purpose of carrying out his/her duties, shall be supplied by the employer free Of charge. Provided
that where an employee is required by the employer to use his/her own knives he shall be paid an allowance of $11.70 per
fortnight worked. The allowance provided herein shall be halved for employees who work less than thirty-eight ordinary
hours each fortnight.
And further, with the consent of the parties, the Commissioner records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Cook Grade 3.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 9. – Additional Rates for Ordinary Hours
•
Clause 28. – Employee Equipment
is 3.54% derived from $36 divided by $1014.40 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a result of
the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments should be
increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key classification in the
relevant award immediately prior to the application of the safety net increase to the award rate and multiply by 100.”
3.
For Expense Related Allowances—
•
Clause 14. – Meal Money has been varied for the CPI Take Away Food for the period March 2001 to
September 2002 giving the percentage of 5.30%.
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•

Clause 26. – Uniform and Laundering and Clause 27. – Protective Clothing has been varied for the CPI
Clothing Services and Shoe Repair – Perth for the period June 2001 to September 2002 giving the percentage
1.61%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
EXPENSE RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – COOK GRADE 3
Clause
Clause 9. Additional Rates for Ordinary Hours

(1)
(3)

Clause 28 – Employee Equipment

A

B

C

$1.30
$1.36
$2.14

$1.35
$1.41
$2.22

$11.30

$11.70

A

B

C

$8.60

$9.06

$9.05

A

B

C

CPI Take Away Food – Perth
Clause
Clause 14. – Meal Money
CPI Clothing Services and Shoe Repair - Perth
Clause
Clause 26. – Uniforms and Laundry

(2)
(3)

$5.55
$8.40

$5.64
$8.54

$5.65
$8.55

Clause 27. – Protective Clothing

(1)

$2.96

$3.01

$3.00

____________________
2003 WAIRC 07613
OPTICAL MECHANICS AWARD 1971
No. 9 of 1970
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
LAUBMAN & PANK OPTOMETRISTS PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 980 OF 2002
CITATION NO.
2003 WAIRC 07613
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
No Appearance
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and there being no appearance on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Optical Mechanics Award 1971 be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 12. – Meal Money: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two
hours, shall be supplied with a meal by the employer or be paid $7.20 for a meal and, if owing to the amount of
overtime worked, a second or subsequent meal is required the employee shall be supplied with such meal by the
employer or paid $4.90 for each meal so required.
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Clause 24. – Wages: Delete subclause (4) of this clause and insert the following in lieu thereof—
(4)
Leading Hands: In addition to the appropriate rate prescribed in subclause (1) of this clause a leading hand shall
be paid—
$ Per Week
(a)
If placed in charge of not less than 3 and not more than 10 other employees
21.50
(b)
If placed in charge of more than 10 and not more than 20 other employees
32.30
(c)
If placed in charge of more than 20 other employees
42.50

3.
(1)

Clause 33. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
(i)
Westscheme; or
(ii)
an exempted Fund allowed by subclause (4) of this clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Optical Mechanic.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 24. - Wages
is 3.7% derived from $18 divided by $485.60 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 12. – Overtime has been varied for the CPI Take Away Food for the period March 2001 to September
2002 giving the percentage of 5.30%.
4.
Clause 33 – Superannuation has been amended in accordance with Principle 2(i).
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
EXPENSE RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – OPTICAL MECHANIC
Clause
Clause 24. – Wages

A

B

C

$20.70
$31.15
$40.95

$21.47
$32.30
$$42.47

$21.50

A

B

C

$6.90
$4.70

$7.27
$4.95

$7.25

$42.50

CPI Take Away Food – Perth
Clause
Clause 12. – Meal Money

____________________
2003 WAIRC 07482
PAINT AND VARNISH MAKERS’ AWARD
No. 22 of 1957
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
DULUX AUSTRALIA LTD, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 968 OF 2002
CITATION NO.
2003 WAIRC 07482
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
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Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Paint & Varnish Makers’ Award No 22 of 1957 be varied in accordance with the following schedule and
that such variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 6. – Meal Money: Delete this clause and insert the following in lieu thereof—
6. - MEAL MONEY
(1)
An employee required to work overtime for more than two hours without being notified on the previous day or
earlier that he/she will be required to work, shall be supplied with a meal by the employer or paid $8.95 for a
meal.
(2)
If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall,
unless he/she has notified the employees concerned on the previous day or earlier that such second or
subsequent meal will also be required, provide such meals or pay an amount of $8.95 for each second or
subsequent meal.
(3)
No such payments need be made to employees living in the same locality as their workshops who can
reasonably return home for such meals.
(4)
If an employee in consequence of receiving such notice has provided him/herself with a meal or meals and is
not required to work overtime or is required to work less overtime than notified, he/she shall be paid the
amounts above prescribed in respect of the meals not then required.

2.

Clause 8. – Leading Hands: Delete this clause and insert the following in lieu thereof—
8. - LEADING HANDS
In addition to the rates prescribed in Clause 22. - Rates of Pay of this award any worker placed by the employer in charge
of three or more workers shall be paid a weekly amount of $24.60.

3.

Clause 22. – Rates of Pay: Delete subclause (3) of this clause and insert the following in lieu thereof—
(3)
In addition to the wage rates shown in subclause (1) hereof, an employee shall be paid, in lieu of all other
disability allowances, an industry allowance of $16.50 per week and this allowance shall be for all purposes of
the Award.

4.

Clause 30. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(1)
Employer Contributions—
(a) An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the
following Approved Superannuation Funds—
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Bulk Tinting.
2.
The Work Related Allowances – the percentage increase in—
•
Clause 22 Rates of Pay
is 3.7% derived from $18 divided by $492.00 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
3.
Clause 6 – Meal Money has been varied for the CPI Take Away Foods - Perth for the period March 2001 to September
2002 giving the percentage of 5.30%.
4.
Clause 30 – Superannuation has been amended in accordance with Principle 2(i).

PAINT AND VARNISH MAKERS AWARD NO. 22 OF 1957
Key Minimum Classification - Bulk Paint Tinting
COLUMN A
Clause 8 - Leading hands
102.70%
2001
Rounding Use
$23.72
23.7

COLUMN B

COLUMN C

103.70%
2002
24.5769

Rounding Use
24.60

16.4883

16.50

Clause 22. - Rates of Pay
$15.92
The 2000 formula equals $15 divided by $464.90 equals 3.2%
The 2001 formula equals $13.00 divided by $479.90 equals 2.7%
The 2002 formula equals $18.00 divided by 492.90 equals 3.7%

15.9
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Clause 6 - Meal Money
110.27%
2001
$8.49
$8.49

(1)
(2)

Rounding Use
8.5
8.5

105.30%
2002
8.9505
8.9505

Rounding Use
8.95
8.95

____________________
2003 WAIRC 07544
PARLIAMENTARY EMPLOYEES’ AWARD 1989
No. A15 of 1987, A4 of 1988, A7 of 1988 and A7 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
SPEAKER OF LEGISLATIVE ASSEMBLY & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 967 OF 2002
CITATION NO.
2003 WAIRC 07544
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Mr A Harper on behalf of the DOCEP
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr A Harper on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Parliamentary Employees’ Award 1989 be varied in accordance with the following schedule and that
such variations shall have effect from the first pay period commencing on or after the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 25. – Parliamentary Support Services Employees’ Wages: Delete subclauses (3) and (4) of this clause and
insert the following in lieu thereof—
(3)
The following allowances shall be paid to Parliamentary Support Services Employees indexed according to
State Wage decisions and shall be:(a)
Chef
1st year
$100.25 per fortnight
2nd year
$200.60 per fortnight
(b)
Tradesperson Cook (Sous Chef)
1st year
$ 65.20 per fortnight
2nd year
$100.25 per fortnight
(c)
Stewards to Speaker and President
$ 50.00 per fortnight
(4)

An allowance of $29.10 per fortnight shall be paid to all Parliamentary Support Services Employees employed
in the kitchen, dining room and bar areas.
3.
Clause 28. – Uniforms and Clothing: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2)
Such uniforms supplied shall be laundered and/or dry cleaned by the employer and remain the property of the
employer, provided that in lieu of the employer laundering and/or dry cleaning same, an employee shall be paid
$5.80 per week for such laundering and/or dry cleaning, excepting any person employed as a Cook who shall be
paid $8.80 per week for laundering and/or dry cleaning.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Tradesperson Cook Year 1.
2.
The Work Related Allowances – the percentage increase in—
•
Clause 10(1)(b) – Wages
is 3.3% derived from $18 divided by $544.79 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
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For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
PARLIAMENTARY EMPLOYEES AWARD 1989
Key Minimum Classification - Tradesperson Cook Year 1
Clause 25 - Parliamentary Support Services Employees Wages
COLUMN A
COLUMN B
COLUMN C
102.83%
103.30%
2001
Rounding Used WAIRC Order
2002
Rounding Used
-3
(a) Chef
1st year
$ 97.04
$ 97.05
$ 100.25
2nd year
$ 194.19
$ 194.20
$ 200.61
200.60
(b) Tradesperson Cook (Sous Chef)
1st year
63.12
$ 63.10
$ 65.18
65.20
2nd year
$ 97.04
$ 97.05
$ 100.25
(c) Stewards To Speaker and President
$ 48.36
$ 48.40
$ 50.00
-4
28.15
29.083964
29.10
Clause 28 - Uniform and Clothing
COLUMN A
COLUMN B
COLUMN C
-2
$ 5.60
$ 5.60
5.78
5.80
$ 8.48
8.5
8.78
8.80
The 2000 formula equals $15.00 divided by $514.79 equals 2.913%
The 2001 formula equals 15.00 divided by $529.79 equals 2.83%
The 2002 formula equals $18.00 divided by $544.79 equals 3.3%

____________________

2003 WAIRC 07479
PASTRYCOOKS’ AWARD NO. 24 OF 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BAKEWELL PIES (1978) PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 966 OF 2002
CITATION NO.
2003 WAIRC 07479
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Pastrycooks’ Award No 24 of 1981 be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(4)

SCHEDULE
Clause 8. – Overtime: Delete subclause (4) of this clause and insert the following in lieu thereof—
When a employee, without being notified on the previous day or earlier, is required to continue working after the usual
knock-off time for more than two hours, he shall be provided with any meal required, or shall be paid $8.90 in lieu
thereof. Provided that this subclause shall not apply in the case of a worker living in the same locality as his place of
employment who can reasonably return home for a meal.
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2.
(5)
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Clause 10. – Wages: Delete subclause (5) of this clause and insert the following in lieu thereof—
Leading Hand: In addition to the rates prescribed by this clause a leading hand shall be paid per week if placed in charge
of:
Rate per Week $
(a)
(b)
(c)
(d)

3.
(1)
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Less than four other employees
Four or more but not more than ten other employees
More than ten but not more than 20 other employees
More than 20 other employees

13.20
20.90
32.00
41.20

Clause 28. – Superannuation: Delete subclause (1) of this clause and insert the following in lieu thereof—
Definitions—
“Preferred Occupational Superannuation Scheme” or “Preferred Scheme” shall mean Westscheme.
“An Approved Occupational Superannuation Scheme” shall mean any Fund which complies with the Australian
Government’s Occupational Standards for Occupational Superannuation.
For the purpose of this Clause “Superannuation payment” shall mean—
9% of an amount equal to the base wage rate paid by the employer to the employee each week plus any supplementary
payment plus an amount equivalent to the average of weekly penalty payments, provided this average of weekly penalty
payments shall not exceed twenty five (25) per cent. The average of weekly penalty payments shall be calculated in each
week for each employee in accordance with Clause 9. - Additional Rates.

And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Pastrycook.
2.

For Work Related Allowances – the percentage increase in—
•
Clause – Wages
is 3.7% derived from $18 divided by $491.00 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”

3.

For Expense Related Allowances—
•
Clause 7 – Overtime has been varied for the CPI for the period March 2001 to September 2002 giving the
percentage of 5.30%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.

4.

Clause 28 – Superannuation has been amended in accordance with Principle 2 (i).
PASTRYCOOKS AWARD NO. 254 OF 1981
Key Minimum Classification - Pastrycook
Clause 10 - Wages
COLUMN A
102.40%

COLUMN B
103.70%

COLUMN C

2002

Rounding Use

13.22175
COLUMN B
20.89555
32.0433
41.22075

13.20
COLUMN C
20.90
32.00
41.20

Rounding Use
2001
-5
(a)
(b)
(c)
(d)

$ 12.70
COLUMN A
$ 20.07
$ 30.82
$ 39.63

The 2000 formula equals $15.00 divided by $463.00 equals 3.2%
The 2001 formula equals $13.00 divided by $478.00 equals 2.7%
The 2002 formula equals $18 divided by 491.00 equals 3.7%

12.75
20.15
30.90
39.75
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Clause 8 - Overtime
COLUMN A
110.24%

-4

COLUMN B
105.30%

COLUMN C

2001

Rounding Use

2002

Rounding Use

8.44

8.45

8.89785

8.90

____________________

2003 WAIRC 07478
PHOTOGRAPHIC INDUSTRY AWARD 1980
No. A9 of 1980
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ILLUSTRATIONS PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 965 OF 2002
CITATION NO.
2003 WAIRC 07478
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Photographic Industry Award 1980 be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

3.

SCHEDULE
Clause 12. – Wages: Delete subclause (3) of this clause and insert the following in lieu thereof—
(3)
LEADING HANDS—
In addition to the rates prescribed herein, any employee appointed by the employer as a leading hand and placed
in charge of not less than 3 and not more than 10 other employees, shall be paid $21.25. per week.
In addition to the rates prescribed herein, a leading hand placed in charge of more than 10 and not more than
20 other employees shall be paid $32.45 per week.
Clause 13. – Meal Allowance: Delete subclauses (1) and (4) of this clause and insert the following in lieu thereof—
(1)
Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than
two hours, shall be supplied with a meal by the employer or be paid $7.25 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such
meal by the employer or paid $4.95 for each meal so required.
(4)
Late Night Trading Meal Allowance—
An employee who commences work prior to 4.30 p.m. on the day of late night trading and is required to work
beyond 7.00 p.m. on that day, shall be paid a meal allowance of $7.25.
Clause 21. – Vehicle Allowance: Delete subclause (2)(c) of this clause and insert the following in lieu thereof—
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
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Rates of hire for use of employee’s own vehicle on employer’s business—
Schedule 1 - Motor Vehicle Allowance
Area Details
Engine Displacement (in cubic centimetres)
Over 2600cc
Over 1600cc - &
1600cc Under
2600cc
Rate per kilometre (Cents)
Metropolitan Area
71.6
62.1
55.1
South West Land Division
73.6
63.9
56.8
North of 23.5o South Latitude
80.7
70.4
62.7
Rest of the State
76.0
66.0
58.6
Schedule 2 - Motor Cycle Allowance
Distance travelled during a year on Official Business
Rate per Kilometre (Cents)
All areas of the State
24.7
Motor vehicles with rotary engines are to be included in the 1600-2600cc
4.
Clause 31. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(1)
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the
following Approved Superannuation Funds—
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Colour Filter Determinator.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 12. – Wages
Is 4% derived from $18 divided by $444.50 as prescribed by Principle 5. Adjustment of Allowances and Service Increments of
the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 13. – Meal Allowance has been varied for the CPI Take Away Food for the period March 2001 to
September 2002 giving the percentage of 5.30%.
4.
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
5.
Clause 31 – Superannuation has been amended in accordance with Principle 2(i).
For all allowances previous rates (except Fares and Travelling) are identified in Column A of the attached spreadsheet.
Column B identifies the new actual rate having applied the increase. Column C the new rate identified in Column B
rounded where appropriate.
EXPENSE RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – COLOUR FILTER DETERMINATOR
Clause
Clause 12. – Wages

(3)

A

B

C

$20.45
$31.20

$21.268
$32.448

$21.25
$32.45

A

B

C

$6.90
$4.70
$6.90

$7.27
$4.95
$7.27

$7.25

CPI Take Away Food – Perth
Clause
Clause 13. – Meal Allowance (1)
(4)

____________________

$7.25
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2003 WAIRC 07476
PLASTIC MANUFACTURING AWARD 1977
No. 5 of 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
PLASTICS LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 964 OF 2002
CITATION NO.
2003 WAIRC 07476
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Plastic Manufacturing Award No. 5 of 1977 be varied in accordance with the following schedule and that
such variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(1)
(2)
2.
(5)

3.

SCHEDULE
Clause 12. – Meal Money: Delete subclauses (1) and (2) of this clause and insert the following in lieu thereof—
A worker required to work overtime for more than two hours, without being notified on the previous day or earlier that
he/she will be so required to work, shall be supplied with a meal by the employer or paid $7.80 for a meal.
If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless
he/she has notified the workers concerned on the previous day or earlier that such a second or subsequent meal will also
be required, provide such meals or pay an amount of $5.30 for each second or subsequent meal.
Clause 22. – Leading Hands: Delete subclause (5) of this clause and insert the following in lieu thereof—
Leading Hands
In addition to the rates prescribed in subclause (2) of this clause a leading hand shall be paid—
$ Per Week
(a)
If placed in charge of not less than three and not more than ten other employees
20.90
(b)
If placed in charge of more than ten and not more than 20 other employees
31.90
(c)
If placed in charge of more than 20 other employees
40.80

Clause 23. – Extra Rates and Conditions: Delete subclauses (1), (2), and (3) of this clause and insert the following
in lieu thereof.
(1)
Workers handling carbon black before processing, and workers engaged in processing free carbon black, shall be paid the
sum of 41cents per hour in addition to the rate herein fixed for the class of work performed.
(2)
Workers engaged on weighing, packing and mixing in the powder room shall be paid the sum of 41 cents per hour in
addition to the rate herein fixed for the class of work performed.
(3)
Workers engaged in work on a construction site other than the normal place of work shall be paid an allowance at the rate
of $18.80 per week for each hour or part thereof worked.
4.
Clause 35. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(1)
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Controller Tradesperson.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 22. – Leading Hands
•
Clause 23. – Extra Rates and Conditions
is 3.54% derived from $18 divided by $507.20 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
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3.

For Expense Related Allowances—
•
Clause 12. – Meal Money has been varied for the CPI Take Away Food – Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
4.
Clause 35 – Superannuation has been amended in accordance with Principle 2(i).
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.
Column B identifies the new actual rate having applied the increase. Column C the new rate identified in Column B
rounded where appropriate.
WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – CONTROLLER TRADESPERSON
Clause
Clause 22. – Leading Hands

Clause 23. – Extra Rates and Conditions

A

B

C

(5)

$20.15
$30.80
$39.40

$20.86
$31.89
$40.79

$20.90
$31.90
$40.80

(1)
(2)
(3)

$0.40
$0.40
$18.20

$0.41
$0.41
$18.84

$18.80

A

B

C

(1)
(2)

$7.40
$5.05

$7.79
$5.32

$7.80
$5.30

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 12. – Meal Money

____________________

2003 WAIRC 07491
POULTRY BREEDING FARM & HATCHERY WORKERS AWARD 1976
No. R20 of 1976
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HAMPTON HATCHERIES & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 979 OF 2002
CITATION NO.
2003 WAIRC 07491
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Poultry Breeding Farm & Hatchery Award 1976 be varied in accordance with the following schedule and
that such variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(3)

SCHEDULE
Clause 8. – Overtime – Meals: Delete subclause (3)(c)(i) and (ii) from this clause and insert the following in lieu
thereof—
(c)
(i)
An employee required to work overtime for more than two hours, without being notified on the
previous day or earlier that he/she will be so required to work, shall be supplied with a meal by the
employer or paid $8.70 for a meal.
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(ii)

If the amount of overtime required to be worked necessitates a second or subsequent meal, the
employer shall, unless he/she has notified the employees concerned on the previous day or earlier, that
such a second or subsequent meal will also be required, provide such meals or pay an amount of
$7.80 for each second or subsequent meal.
2.
Clause 9. – Wages: Delete subclause (4) from this clause and insert the following in lieu thereof—
(4)
Leading Hands
$
In addition to the ordinary rate of pay, an employee placed in charge of more than 3 other
21.40
employees shall receive
3.
Clause 33. – Superannuation: Delete subclause (1)(a) from this clause and insert the following in lieu thereof—
(1)
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
(i)
Westscheme; or
(ii)
an exempted Fund allowed by subclause (4) of this clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is General Hand Maintenance.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 9. – Wages
Is 4.4% derived from $18 divided by $406.90 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 8. – Overtime has been varied for the CPI Take Away Food for the period March 2001 to September
2002 giving the percentage of 5.30%.
4.
Clause 33 – Superannuation has been amended in accordance with Principle 2(i).
EXPENSE RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – GENERAL HAND MAINTENANCE
Clause
Clause 9. – Wages

(4)

A

B

C

$20.50

$21.40

A

B

C

$8.25
$7.40

$8.69
$7.79

$8.70
$7.80

CPI Take Away Food – Perth
Clause
Clause 8 – Overtime

(3)(c)(i)
(ii)

____________________

2003 WAIRC 07489
PRIVATE HOSPITAL EMPLOYEES’ AWARD 1972
No. 27 of 1971
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ST JOHN OF GOD HOSPITAL & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 978 OF 2002
CITATION NO.
2003 WAIRC 07489
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
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Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Private Hospital Employees’ Award 1972 be varied in accordance with the following schedule and that
such variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

3.

SCHEDULE
Clause 9. – Allowances and Special Provisions: Delete subclause (1) of this clause and insert the following in lieu
thereof—
(1)
Orderlies assisting in autopsy - $27.80 per cadaver.
Clause 10. – Overtime: Delete subclause (4) of this clause and insert the following in lieu thereof—
(4)
Where an employee is required to work overtime and such overtime is worked for a period of at least two hours
in excess of the required daily hours of work the employee shall be provided with a meal free of cost or shall be
paid the sum of $7.35 as meal money.
This subclause shall not apply where the employee has been advised of the necessity to work overtime on the
previous day or earlier.
Clause 13. – Fares and Motor Vehicle Allowances: Delete subclause (2)(c) of this clause and insert the following in
lieu thereof—
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of
June next following.
Rates of hire for use of employee’s own vehicle on employer’s business:
Schedule 1 - Motor Vehicle Allowances
Area Details
Engine Displacement (in cubic centimetres)
Over 1600cc - &
Over 2600cc
1600cc & Under
2600cc
Rate per kilometre (Cents)
Metropolitan Area
71.6
62.1
55.1
South West Land Division
73.6
63.9
56.8
North of 23.5o South Latitude
80.7
70.4
62.7
Rest of the State
76.0
66.0
58.6
Schedule 2 - Motor Cycle Allowances
Distance travelled during a year on Official Business
All areas of the State
Motor vehicles with rotary engines are to be included in the 1600 – 2600cc.

4.

5.

Rate per Kilometre
(Cents)
24.7

Clause 20. – Laundry: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2)
Where the uniform of any employee cannot be laundered at the hospital an allowance of $1.27 per week shall be
paid to the employee.

Clause 34. – Wages: Delete subclause (4)(a) of this clause and insert the following in lieu thereof
(4)
General Conditions—
(a)
The ordinary wages of any employee, placed in charge of three or more employees, shall be increased
by $17.50 per week.
And further, with the consent of the parties, the Commission records the following basis for variation—
1.
The agreed Key Minimum Classification in this Award is Tradesperson Cook.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 9. – Allowances and Special Provisions
•
Clause 34. - Wages
is 3.30% derived from $18 divided by $544.80 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 10. - Overtime has been varied for the CPI Take Away Food – Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
•
Clause 20. - Laundry has been varied for the CPI Clothing Services and Shoe Repair – Perth for the period
June 2001 to September 2002 giving the percentage 1.61%.
4.
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
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This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.
Column B identifies the new actual rate having applied the increase. Column C the new rate identified in Column B
rounded where appropriate.
WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – TRADESPERSON COOK
Clause

A

B

C

Clause 9. Allowances and Special Provisions

$26.95

$27.84

$27.80

Clause 34 – Wages

$16.95

$17.51

$17.50

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 10. – Overtime

A

B

C

$7.00

$7.37

$7.35

A

B

C

$1.25

$1.27

CPI Clothing Services and Shoe Repair - Perth
Clause
Clause 20. – Laundry

____________________
2003 WAIRC 07486
QUADRIPLEGIC CENTRE AWARD
No. A1 of 1993
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE BOARD OF MANAGEMENT - QUADRIPLEGIC CENTRE, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 977 OF 2002
CITATION NO.
2003 WAIRC 07486
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Quadriplegic Centre Award be varied in accordance with the following schedule and that such variations
shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

SCHEDULE
Clause 14. – Overtime – Part A: Delete subclause (5) and insert the following in lieu thereof—
(5)
Where an employee has not been notified the previous day or earlier that he/she is required to work overtime the
employer shall ensure that employees working such overtime for an hour or more shall be provided with any of
the usual meals occurring during such overtime or be paid $7.15 each meal.
Clause 14. – Overtime – Part B: Delete subclause (4) and insert the following in lieu thereof—
(4)
Where an employee is required to work overtime and such overtime is worked for a period of at least two hours
in excess of the required daily hours of work, the employee shall be provided with a meal free of cost, or shall
be paid the sum of $7.15 as meal money.
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Clause 15. – Shift Work: Delete subclauses (1)(a), (2) (a) and (3)(a) and (b) of this clause and insert the following in
lieu thereof—
(1)
(a)
Subject to subclause (2) of this clause where on any day an employee commences his/her ordinary
hours of work before 4.00 am or after 12 noon, he/she shall be paid a loading of $1.79 per hour or pro
rata for part thereof in addition to his/her ordinary rate of wage.
(2)

(a)

A loading of $2.68 per hour or pro rata for part thereof shall be paid to an employee in addition to
his/her ordinary rate of wage for time worked on permanent afternoon or night shift.

(3)

Subject to the provisions of subclause (5) of this clause work performed during ordinary hours on the weekend
shall in addition to the ordinary rate of wage attract a loading as follows—
(a)

Saturday - $ 7.13 per hour or pro rata for part thereof;

(b)

Sunday - $14.27 per hour or pro rata for part thereof.

Clause 17. – Public Holidays: Delete subclause (4)(a) and (b) and insert the following in lieu thereof—
(4)
(a)
An Enrolled Nurse or Nursing Assistant who works on any public holiday named herein shall be paid
a loading of $7.13 per hour or pro rata for part thereof in addition to his/her ordinary rate of wage for
the time worked in ordinary hours on that day.
(b)

Any other employee who is required to work on a day observed as a public holiday shall be paid a
loading of $21.40 per hour or pro rata for part thereof in addition to his/her ordinary rate of wage or if
the employee agrees be paid a loading of $7.13 per hour or pro rata for part thereof in addition to
his/her ordinary rate of wage and be entitled to observe the holiday on a day mutually acceptable to
the employer and employee.

5.

Clause 27. – Wages – Part A: Delete subclause (4)(c) and insert the following in lieu thereof—
4.
(c)
The ordinary rate of wage prescribed for an Enrolled Nurse in this clause shall be increased by
$10.15 per week when a Registered Enrolled Nurse has obtained a second post basic certificate
approved by the Nurses’ Board of WA, and he/she is required to use the knowledge gained in that
certificate as part of his/her employment.

6.

Clause 27. – Wages – Part C: Delete subclause (1)(b)(i),(ii) and (iii) and insert the following in lieu thereof—
(1)
(b)
Except where this clause specifies classifications which require the employee to be in charge of other
employees, any employee who is placed in charge of—
(i)
not less than three and not more than 10 other employees shall be paid $17.30 per week in
addition to the ordinary wage prescribed by this clause;
(ii)
more than 10 and not more than 20 other employees shall be paid $25.90 per week in
addition to the ordinary wage prescribed by this clause;
(iii)
more than 20 other employees shall be paid $34.50 per week in addition to the ordinary
wage prescribed by this clause.

And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this award for Enrolled Nurses is Enrolled Nurse – 1st year of employment.
2.

3.

For Work Related Allowances – the percentage increase in—
•
Clause 15. – Shift Work
•
Clause 17 – Public Holidays
•
Clause 27 – Wages Part A
is 3.53% derived from $18 divided by $508.80 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
The agreed Key Minimum Classification in this award for Others is Tradesperson Cook.

2.

For Work Related Allowances for Others – the percentage increase in—
•
Clause 27. Wages, Part C
is 3.36% derived from $18 divided by $535.10 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”

4.

For Expense Related Allowances—
•
Clause 14. – Overtime has been varied for the CPI Take Away Food - Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.
Column B identifies the new actual rate having applied the increase. Column C the new rate identified in Column B
rounded where appropriate.
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WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION FOR ENROLLED NURSES IS ENROLLED NURSE – 1ST YEAR OF EMPLOYMENT
Clause
Clause 15. – Shift Work

(1)
(2)
(3)(a)
(3)(b)

Clause 17. – Public Holidays (4)(a)
(4)(b)
Clause 27 – Wages Part A

(4)(c)

A
$1.73
$2.59
$6.89
$13.78
$6.89
$20.67
$6.89
$9.79

B
$1.79
$2.68
$7.13
$14.27
]$7.13
$21.40
$7.13
$10.13

C

$10.15

KEY MINIMUM CLASSIFICATION FOR OTHERS IS TRADESPERSON COOK
Clause
Clause 27 – Wages Part C

(a)(b)(i)
(ii)
(iii)

A
$16.80
$25.15
$33.55

B
$17.29
$25.88
$34.52

C
$17.30
$25.90
$34.50

Part A
Part B

A
$6.78
$6.78

B
$7.14
$7.14

C
$7.15
$7.15

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 14 – Overtime

____________________
2003 WAIRC 07556
RANGERS (NATIONAL PARKS) CONSOLIDATED AWARD 2000
No. A17 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
DEPARTMENT OF CONSERVATION AND LAND MANAGEMENT, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO/S.
APPLA 976 OF 2002
CITATION NO.
2003 WAIRC 07556
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Mr A Harper on behalf of the DOCEP
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr A Harper on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Rangers (National Parks) Consolidated Award 2000 be varied in accordance with the following schedule
and that such variations shall have effect from the first pay period commencing on or after the 28th day of January
2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

SCHEDULE
Clause 9. – Overtime: Delete subclause (7)(a) of this clause and insert the following in lieu thereof—
(7)
(a)
An employee required to work continuous overtime for more than one hour shall be supplied with a
meal by the employer or be paid $8.55 for a meal, and if owing to the amount of overtime worked, a
second or subsequent meal is required he/she shall be supplied with each such meal by the employer
or be paid $5.00 for each meal so required.
Clause 9. – Overtime: Delete subclause (7)(d) of this clause and insert the following in lieu thereof
(7)
(d)
An employee required to work continuously from midnight to 6.30am and ordered back to work at
8.00am the same day shall be paid $4.40 for breakfast.
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3.

Clause 14. – Conditions and Allowances: Delete subclause (6)(c) of this clause and insert the following in lieu
thereof—
(6)
(c)
The employee using toxic substances or materials of a like nature shall be paid 50 cents per hour
extra. Employees working in close proximity to employees so engaged shall be paid 40 cents per hour
extra.
4.
Clause 14. – Conditions and Allowances: Delete subclause (7)(d) of this clause and insert the following in lieu
thereof—
(7)
(d)
An employee required to wear protective clothing or equipment for the purpose of this subclause shall
be paid 50 cents per hour or part thereof while doing so unless the Union and the employer agree that
by reason of the nature of the protective clothing or equipment the employee does not suffer
discomfort or inconvenience while wearing it or, in the event of disagreement, the Western Australian
Industrial Relations Commission so determines.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Ranger Grade 1, Year 1
2.
For Work Related Allowances – the percentage increase in—
•
Clause 14 – Conditions and Allowances
is 3.39% derived from $18 divided by $529.60 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate
for the key classification in the relevant award immediately prior to the application of the safety net increase to the
award rate and multiply by 100.”
3.
For Expense Related Allowances—
•
Clause 9. – Overtime has been varied for the CPI Take Away Food for the period March 2001 to September
2002 giving the percentage of 5.30%.
____________________
2003 WAIRC 07679
RANGERS (NATIONAL PARKS) CONSOLIDATED AWARD, 2000
No. A 17 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
DEPARTMENT OF CONSERVATION AND LAND MANAGEMENT, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
TUESDAY, 11 FEBRUARY 2003
FILE NO.
APPLICATION 1849 OF 2002
CITATION NO.
2003 WAIRC 07679
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr G A Wibrow on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Rangers (National Parks) Consolidated Award, 2000 (No. A 17 of 1981) be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 2nd day of December 2002.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
_________

1.
(1)
(2)
(3)
(4)
(5)

SCHEDULE
Clause 5. – Definitions: Delete this clause and insert the following in lieu thereof—
“Accrued Day Off” means the paid day(s) off accruing to an employee resulting from an entitlement to the 38 hour week
as prescribed in clause 7. - Hours.
“Casual employee” means an employee who is employed by the hour.
“Employees with No Fixed Hours” means those employees who have no fixed hours of work and who are in receipt of the
loading prescribed in paragraph (b) of subclause (1) of clause 17. – Wages of this Award.
“Employer” means the Chief Executive Officer (Executive Director) of the Department of Conservation and Land
Management.
“Mobile Ranger” means a Ranger Grade 1 or Ranger Grade 2, appointed as such under the Conservation and Land
Management Act, who is regularly required to move from park to park, and for that purpose is required to maintain
mobile accommodation.
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“Non Rostered Employee” means an employee who works their ordinary hours between Monday and Friday inclusive.
“Ranger Grade 1” means a Ranger appointed under the Conservation and Land Management Act who assists in the
management of a park or group of parks.
“Ranger Grade 2” means a Ranger appointed under the Conservation and Land Management Act who
(a)
has been at the top of the Ranger Grade 1 wage scale for at least 12 months, and
(b)
possesses either a Certificate of National Park Management, or a Conservation and Land Management
Certificate or equivalent qualification, and
(c)
has demonstrated and met the performance levels at Ranger Grade 1.
“Ranger’s Assistant” means an employee engaged in assisting Rangers in their day to day work.
“Rostered Days Off” means for
(a)
Rostered Employees
the two days rostered off per week that an employee has as a result of being a rostered employee.
(b)
Employees with No Fixed Hours
the average over a year of two full days off duty per week.
“Rostered Employee” means an employee who is rostered to work any five of the seven days of the week.
“Senior Ranger Grade 3” means a Ranger who manages a park or group of parks and who has responsibility for the work
and performance of Rangers Grade 1 and/or Grade 2 and/or other employees within his/her area of responsibility.
“Senior Ranger Grade 4” means a Ranger who manages a complex park or group of parks and who has responsibility for
the work and performance of other rangers which may include Senior Ranger(s) Grade 3 and/or other employees within
his/her area of responsibility and who operates above the level required of a Senior Ranger Grade 3.
“Union” means the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch.

2.
(5)

Clause 9. – Overtime: Delete subclause (5) of this clause and insert the following in lieu thereof—
In computing overtime each day shall stand alone but when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be deemed to be part of the previous day’s work for the
purpose of this clause.

3.
(1)

Clause 14. – Conditions and Allowances: Delete this clause and insert the following in lieu thereof—
The provisions of the Miscellaneous Government Conditions and Allowances Award No. A 4 of 1992 shall apply mutatis
mutandis to all employees covered by this Award.
Subject to the provisions of this Award, the provisions of the Public Service Award 1992 PSA No.4 of 1989 at—
(a)
Clause 30. - Camping Allowance and Schedule C - Camping Allowance; and
(b)
Clause 33. - Diving Allowance, Clause 34. - Flying Allowance and Schedule K – Diving, Flying and Seagoing
Allowance.
as amended from time to time, shall apply mutatis mutandis to employees covered by this Award.
Mobile Rangers shall, in addition to their normal rate of pay, be paid an allowance of $92.35 per week to offset the costs
associated with living in and maintaining a caravan.
This allowance is to be moved year to year to reflect the change in CPI for Perth.
The following conditions shall apply to Rangers Assistants on vermin, plant or noxious weed control who are required to
use a toxic substance.
(a)
The employee shall be informed by the employer of the health hazards involved and instructed in the correct
and necessary safeguards which must be observed in the use of such materials.
(b)
The employee using such materials shall be provided with, and shall use, all safeguards as are required by the
appropriate government authority or, in the absence of such requirement, such safeguards as are defined by a
competent authority or person chosen by the union and the employer.
(c)
The employee using toxic substances or materials of a like nature shall be paid 48 cents per hour extra.
Employees working in close proximity to employees so engaged shall be paid 39 cents per hour extra.
(d)
For the purposes of this subclause toxic substances shall include epoxy based materials and all materials which
include or require the addition of a catalyst hardener and reactive additives or two pack catalyst system shall be
deemed to be materials of a like nature.
(a)
An employer who requires a Rangers Assistant to use a pesticide shall—
(i)
Inform the employee of any known health hazards involved; and
(ii)
Ascertain from the Department of Health and Medical Services whether and, if so, what protective
clothing or equipment should be worn during its use.
(b)
Pending advice from that department the employer may require the pesticide to be used if the employer informs
the employee of any safety precautions specified by the manufacturer of the pesticide and instructs the
employee to follow those precautions.
(c)
The employer shall supply the employee with any protective clothing or equipment required pursuant to
paragraphs (a) and (b) of this subclause and, where necessary, instruct the employee in its use.
(d)
An employee required to wear protective clothing or equipment for the purpose of this subclause shall be paid
48 cents per hour or part thereof while doing so unless the Union and the employer agree that by reason of the
nature of the protective clothing or equipment the employee does not suffer discomfort or inconvenience while
wearing it or, in the event of disagreement, the Western Australian Industrial Relations Commission so
determines.
(e)
An allowance is not payable under this clause if the Department of Health and Medical Services advises the
employer in writing that protective clothing or equipment is not necessary.
Where agreement is reached between the employer and the employee, payment of wages may be made in cash and a
signature of the employee shall be obtained for such cash payment.

(2)

(3)

(4)

(5)

(6)
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4.
(1)

Clause 17. – Wages: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(a)
The minimum weekly rate of wage payable to employees covered by this Award shall be as follows in
accordance with the employee’s classification—
$ PER WEEK
ARBITRATED
TOTAL $ PER
SAFETY NET
WEEK
ADJUSTMENTS
$ PER WEEK
Classifications
Ranger’s Assistant
Year 1
376.90
106.00
482.90
Year 2
389.70
106.00
495.70
Year 3
402.20
106.00
508.20
Year 4
414.70
106.00
520.70
Year 5
427.10
108.00
535.10
Ranger Grade 1
Year 1
439.60
108.00
547.60
Year 2
452.00
108.00
560.00
Year 3
466.40
106.00
572.40
Year 4
476.30
106.00
582.30
Year 5
491.00
106.00
597.00
Ranger Grade 2
Year 1
508.60
106.00
614.60
Year 2
522.10
106.00
628.10
Year 3
536.40
106.00
642.40
Year 4
551.20
106.00
657.20
Year 5
567.00
106.00
673.40
Senior Ranger Grade 3
Year 1
588.50
108.00
694.50
Year 2
605.20
108.00
711.20
Year 3
623.10
108.00
729.10
Senior Ranger Grade 4
Year 1
640.30
108.00
746.30
Year 2
662.60
108.00
770.60

5.
(1)

Clause 19. – Higher Duties: Delete this clause and insert the following in lieu thereof—
An employee who is directed by the employer to act in a position which is classified higher than the employee’s own
substantive position and who performs the full duties and accepts the full responsibility of the higher position for a
continuous period of five (5) consecutive working days or more, shall, subject to the provisions of this clause, be paid an
allowance equal to the difference between the employee’s own wage and the wage the employee would receive if the
employee was permanently appointed to the position in which the employee is so directed to act.
Where the full duties of a higher position are temporarily performed by two (2) or more employees they shall each be paid
an allowance as determined by the employer.
An employee who is directed to act in a higher classified position but who is not required to carry out the full duties of the
position and/or accept the full responsibilities, shall be paid such proportion of the allowance provided for in subclause
(1) of this clause as the duties and responsibilities performed bear to the full duties and responsibilities of the higher
position. Provided that the employee shall be informed, prior to the commencement of acting in the higher classified
position, of the duties to be carried out, the responsibilities to be accepted and the allowance to be paid.
The allowance paid may be adjusted during the period of higher duties.
Where an employee who has qualified for payment of higher duties allowance under this clause is required to act in
another position or other positions classified higher than the employee’s own for periods less than five consecutive
working days without any break in acting service, such employee shall be paid a higher duties allowance for such periods:
provided that payment shall be made at the highest rate the employee has been paid during the term of continuous acting
or at the rate applicable to the position in which the employee is currently acting – whichever is the lesser.
Where an employee is directed to act in a position which has an incremental range of wages such an employee shall be
entitled to receive an increase in the higher duties allowance equivalent to the annual increment the employee would have
received had the employee been permanently appointed to such position; provided that acting service with allowances for
acting in positions for the same classification or higher than the position during the eighteen (18) months preceding the
commencement of such acting shall aggregate as qualifying service towards such an increase in the allowance.
Where an employee who is in receipt of an allowance granted under this clause and has been so for a continuous period of
twelve (12) months or more, proceeds on –
(a)
a period of normal annual leave; or
(b)
a period of any other approved leave of absence of not more than four (4) weeks,
the employee shall continue to receive the allowance for the period of leave: provided that this subclause shall also apply
to an employee who has been in receipt of an allowance for less than twelve (12) months if during the employee’s
absence no other employee acts in the position in which the employee was acting immediately prior to proceeding on
leave and the employee resumes in the position immediately on return from leave.

(2)
(3)

(4)

(5)

(6)

810

(7)

(8)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

For the purpose of this subclause the expression “normal annual leave” shall mean the annual period of recreation leave as
referred to in Clause 11. – Annual Leave of this Award and shall include any leave in lieu accrued during the preceding
twelve (12) months taken in conjunction with such annual recreation leave.
Where an employee who is in receipt of an allowance granted under this clause, proceeds on –
(a)
a period of annual leave in excess of the normal; or
(b)
a period of any approved leave of absence of more than four (4) weeks,
such employee shall not be entitled to receive payment of such allowance for the whole or any part of the period of such
leave.
No Higher Duties Allowances will be payable to employees covered by this Award when required to act in another
position whilst the permanent occupant is on a rostered day off duty.

____________________
2003 WAIRC 07545
RECREATION CAMPS (DEPARTMENT OF SPORT & RECREATION) AWARD
No A28 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HON MINISTER FOR SPORT & RECREATION, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 975 OF 2002
CITATION NO.
2003 WAIRC 07545
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Mr A Harper on behalf of the DOCEP
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr A Harper on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Recreation Camps (Dept of Sport & Recreation) Award No A28 of 1985 be varied in accordance with
the following schedule and that such variations shall have effect from the first pay period commencing on or after
the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

3.

SCHEDULE
Clause 8. – Overtime: Delete subclause (9)(a) & (d) from this clause and insert the following in lieu thereof—
(9)
(a)
An employee required to work continuous overtime for more than one hour shall be supplied with a
meal by the employer or be paid $8.60 for a meal, and if owing to the amount of overtime worked, a
second or subsequent meal is required the employee shall be supplied with such meal by the employer
or be paid $5.00 for each meal so required.
(d)
An employee required to work continuously from midnight to 6.30 a.m. and ordered back to work at
8.00 a.m. on the same day shall be paid $4.40 for breakfast.
Clause 15. – Wages: Delete subclause (3) of this clause and insert the following in lieu thereof—
(3)
Supervision Allowance
Employees placed in charge of other employees shall be paid the following weekly allowance, or part thereof, in
addition to the rate prescribed for the employee’s class of work
$ Per Week
1 to 5 employees
8.10
6 to 10 employees
14.50
11 to 15 employees
18.05
16 to 20 employees
24.55
over 20 (for each additional employee)
0.29
Clause 17. – Special Rates and Conditions: Delete subclauses (1) and (2) of this clause and insert the following in
lieu thereof—
(1)
All employees called upon to clean toilet closets shall receive an allowance of 57 cents per closet per week and
for these purposes, one metre of urinal shall count as one closet and three urinal stalls shall count as one closet.
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An employee who is the holder of an approved First Aid Certificate shall in addition to their normal rate of pay
be paid an additional allowance of $1.98 per week.

4.

Clause 17. – Special Rates and Conditions: Delete subclause (4) of this clause and insert the following in lieu
thereof—
(4)
Mobile Wardens shall in addition to their normal rate of pay be paid an allowance of $71.70 per week to offset
the costs associated with living in and maintaining a caravan. This allowance shall be reviewed on the 31st
December each year. The adjustment to the rates shall be effective from the beginning of the first pay period to
commence on or after the first day of January in each year.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Warden-in-Charge – 3rd year of employment.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 15. – Wages
•
Clause 17. – Special Rates and Conditions
is 3.55% derived from $18 divided by $507.40 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 8. – Overtime has been varied for the CPI Take Away Food for the period March 2001 to September
2002 giving the percentage of 5.30%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
EXPENSE RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – WARDEN IN CHARGE – 3RD YEAR OF EMPLOYMENT
Clause
Clause 15. – Wages

(3)

Clause 17. – Special Rates and Conditions

(1)
(2)
(4)

A

B

C

$7.80
$14.01
$17.44
$23.71
$0.28

$8.07
$14.50
$18.05
$24.54
$0.29

$8.10

$0.55
$1.91
$69.22

$0.57
$1.98
$71.68

$71.70

A

B

C

$8.15
$4.75
$4.20

$8.58
$5.00
$4.42

$8.60

$24.55

CPI Take Away Food – Perth
Clause
Clause 8. – Overtime

(9)(a)
(9)(b)

$4.40

____________________
2003 WAIRC 07540
RESTAURANT, TEAROOM & CATERING WORKERS’ AWARD 1979
No. R48 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
KINGS PARK GARDEN RESTAURANT & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 974 OF 2002
CITATION NO.
2003 WAIRC 07540
_________________________________________________________________________________________________________
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

Award varied

Mr J Welch
Ms S Laferla on behalf of the CCIWA
Mr D Crowe on behalf of the AHA
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla and Mr D Crowe on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Restaurant, Tearoom & Catering Workers’ Award 1979 be varied in accordance with the following
schedule and that such variations shall have effect from the first pay period commencing on or after the 28th day of
January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 9. – Additional Rates for Ordinary Hours: Delete this clause and insert the following in lieu thereof—
9. – ADDITIONAL RATES FOR ORDINARY HOURS
(1)
An employee who is required to work any ordinary hours prior to 7.00 am or after 7.00 pm on any day Monday
to Friday, both inclusive, shall be paid at the rate of an extra $1.35 per hour for each such hour, or part thereof
worked. Provided that any employee who works the majority of his/her ordinary hours between midnight and
7.00 am shall be paid $1.41 per hour extra for each such hour, or part thereof worked.
(2)
All time worked during the ordinary hours of work on Saturdays and Sundays shall be paid for at the rate of
time and a half.
(3)
An employee who is required to work any of his/her ordinary hours on any day in more than one period of
employment, other than for meal breaks as prescribed in accordance with the provisions of Clause 13. - Meal
Breaks of this Award, shall be paid an allowance of $2.22 per day, for such broken work period worked.
(4)
The provisions of subclauses (1) and (2) hereof shall not apply to any work performed on a holiday and to
which the provisions of subclause (2) of Clause 17. - Holidays are applicable.
(5)
The provisions of this clause shall not apply to casual employees
2.
Clause 14. – Meal Money: Delete this clause and insert the following in lieu thereof—
14. – MEAL MONEY
Any employee who is required to work overtime for two hours or more on any day, without being notified on the previous
day or earlier, that he or she will be so required to work such overtime, will either be supplied with a substantial meal by
the employer or be paid $9.05 meal money.
3.
Clause 26. – Uniforms and Laundering: Delete subclauses (2) and (3) of this clause and insert the following in lieu
thereof—
(2)
Subject to subclause (3) hereof, an employer requiring any of the articles of clothing to be worn as described in
subclause (1) of this clause, shall cause such clothing to be laundered at his/her own expense or otherwise shall
pay to the employee concerned $5.65 per fortnight worked as a laundry allowance. The allowance provided
herein shall be halved for employees who work less than thirty-eight ordinary hours each fortnight.
(3)
Where a cook wears the ordinary apparel usually worn by cooks such as black and white check trousers, white
shirt, white apron and cap, such garments shall be laundered at the employer’s expense or otherwise the
employee shall be paid $8.55 per fortnight worked as a laundry allowance. The allowance provided herein shall
be halved for employees who work less than thirty-eight ordinary hours each fortnight.
4.
Clause 27. – Protective Clothing: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
Employees who are required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any
injurious substances, shall be supplied with rubber gloves free of charge by the employer, or be paid, in lieu, an
allowance of $3.00 per fortnight worked. The allowance provided herein shall be halved for employees who
work less than thirty-eight ordinary hours each fortnight.
5.
Clause 28. – Employee Equipment: Delete this clause and insert the following in lieu thereof—
28. – WORKERS’ EQUIPMENT
All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be-used
by the employee for the purpose of carrying out his/her duties, shall be supplied by the employer free Of charge. Provided
that where an employee is required by the employer to use his/her own knives he shall be paid an allowance of $11.70 per
fortnight worked. The allowance provided herein shall be halved for employees who work less than thirty-eight ordinary
hours each fortnight.
And further, with the consent of the parties, the Commission records the following basis of variations—
1.
The agreed Key Minimum Classification in this Award is Cook Grade 3.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 9. – Additional Rates for Ordinary Hours
•
Clause 28. – Employee Equipment
is 3.54% derived from $36 divided by $1014.40 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments

1.
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should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 14. – Meal Money has been varied for the CPI Take Away Food for the period March 2001 to
September 2002 giving the percentage of 5.30%.
•
Clause 26. – Uniform and Laundering and Clause 27. – Protective Clothing has been varied for the CPI
Clothing Services and Shoe Repair – Perth for the period June 2001 to September 2002 giving the percentage
1.61%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
EXPENSE RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – COOK GRADE 3
Clause
Clause 9. Additional Rates for Ordinary Hours

(1)
(3)

Clause 28 – Employee Equipment

A

B

$1.30
$1.36
$2.14

$1.35
$1.41
$2.22

$11.30

$11.70

C

CPI Take Away Food – Perth
Clause
Clause 14. – Meal Money

A

B

C

$8.60

$9.06

$9.05

A

B

C

CPI Clothing Services and Shoe Repair - Perth
Clause
Clause 26. – Uniforms and Laundry

(2)
(3)

$5.55
$8.40

$5.64
$8.54

$5.65
$8.55

Clause 27. – Protective Clothing

(1)

$2.96

$3.01

$3.00

____________________

2003 WAIRC 07610
ROPE & TWINE WORKERS’ AWARD
No. 11 of 1963
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
W.A. ROPE & TWINE, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 973 OF 2002
CITATION NO.
2003 WAIRC 07610
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
No Appearance
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Rope & Twine Workers’ Award No 11 of 1963 be varied in accordance with the following schedule and
that such variations shall have effect from the first pay period commencing on or after the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
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SCHEDULE
Clause 17. – Meal Money: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than
two hours, shall be supplied with a meal by the employer or be paid $7.40 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such
meal by the employer or paid $5.10 for each meal so required.
2.
Clause 20. – Leading Hands: Delete this clause and insert the following in lieu thereof—
20. - LEADING HANDS
Any employee placed by the employer in charge of three or more other employees shall be paid $20.30 per week in
addition to the weekly rates prescribed by this award.
3.
Clause 24. – Dirt Money: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
39¢ per hour extra shall be paid to employees when engaged in work of an unusually dirty nature where clothes
are necessarily unduly soiled or injured or boots are injured by the nature of the work done.
4.
Clause 31. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(1)
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
(i)
Westscheme; or
(ii)
an exempted Fund allowed by subclause (4) of this clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Adult Employees – Rope Layer on heavy strand machine.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 20. – Leading Hands
•
Clause 24. – Dirt Money
Is 4.5% derived from $18 divided by $401.70 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 17. – Meal Money has been varied for the CPI Take Away Food for the period March 2001 to
September 2002 giving the percentage of 5.30%.
4.
Clause 31 – Superannuation has been amended in accordance with Principle 2(i).
For all allowances previous rates (except Fares and Travelling) are identified in Column A of the attached spreadsheet.
Column B identifies the new actual rate having applied the increase. Column C the new rate identified in Column B
rounded where appropriate.
EXPENSE RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – ROPE LAYER ON HEAVY STRAND MACHINE
1.

Clause

A

B

C

Clause 20. – Leading Hands

$19.42

$20.30

Clause 24. – Dirt Money

$0.37

$0.39

A

B

C

$7.05
$4.85

$7.42
$5.11

$7.40
$5.10

CPI Take Away Food – Perth
Clause
Clause 17. – Meal Money

(1)

____________________
2003 WAIRC 07484
SADDLERS & LEATHERWORKERS’ AWARD
No. 7 of 1962
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
MALLABONES, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 972 OF 2002
CITATION NO.
2003 WAIRC 07484
_________________________________________________________________________________________________________
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Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Saddlers & Leatherworkers’ Award be varied in accordance with the following schedule and that such
variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

3.

SCHEDULE
Clause 8. – Meal Money: Delete this clause and insert the following in lieu thereof—
8. - MEAL MONEY
(1)
A worker required to work overtime for more than two hours without being notified on the previous day or
earlier, that he/she will be so required to work, shall be supplied with any meal required by the employer or paid
$8.15 for such meal.
(2)
If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall,
unless he/she has notified the workers concerned on the previous day or earlier, that such a second or
subsequent meal will also be required, provide such meals or pay an amount of $6.80 for each second or
subsequent meal.
(3)
No such payments need be made to workers living in the same locality as their workshops who can reasonably
return home for such meals.
(4)
If a worker in consequence of receiving such notice has provided him/herself with a meal or meals and is not
required to work overtime, or is required to work less overtime than notified, he/she shall be paid the amount
above prescribed in respect of the meals not then required.
Clause 23. – Leading Hands: Delete this clause and insert the following in lieu thereof—
23. – LEADING HANDS
Any worker placed by the employer in charge of other workers shall be paid the following rates in addition to their
ordinary rates of wages:
$
In charge of 1 - 5 employees
20.20
In charge of 6 - 10 employees
25.40
In charge of 11 or more employees
34.75

Clause 24. – Special Rates: Delete this clause and insert the following in lieu thereof—
24. – SPECIAL RATES
Any worker required to repair goods which are of an unusually dirty or offensive nature shall be paid 35 cents per hour in
addition to the ordinary rate.
4.
Clause 35. – Superannuation: Delete subclause (1)(a) from this clause and insert the following in lieu thereof—
(1)
Employer Contributions
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
(i)
Westscheme; or
(ii)
an exempted Fund allowed by subclause (4) of this clause.
And further, with the consent of the parties, the Commissioner records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Saddlers Employee Manufacturing.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 23. – Leading Hands
•
Clause 24. – Special Rates
is 3.95% derived from $18 divided by $454.70 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 8. – Meal Money has been varied for the CPI Take Away Food – Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
4.
Clause 35 – Superannuation has been amended in accordance with Principle 2(i).
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
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WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – SADDLERS EMPLOYEE MANUFACTURING
Clause

A

B

C

Clause 23. – Leading Hands

$19.40
$24.45
$33.45

$20.1663
$25.41578
$34.77128

$20.20
$25.40
$34.75

Clause 24. – Special Rates

$0.34

$0.35

A

B

C

$7.75
$6.50

$8.16
$6.84

$8.15
$6.80

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 8. – Meal Money

____________________

2003 WAIRC 07539
SCHOOL EMPLOYEES’ (INDEPENDENT DAY & BOARDING SCHOOLS) AWARD 1980
NO. R7 OF 1979
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
GUILDFORD GRAMMAR SCHOOL & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 970 OF 2002
CITATION NO.
2003 WAIRC 07539
_________________________________________________________________________________________________________
Result
Representation
Applicant
Respondent

Award varied

Mr J Welch
Dr IE Fraser on behalf of AISWA
Mr S Laferla on behalf of the CCIWA
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Dr I Fraser and Ms S Laferla on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the School Employees’ (Independent Day & Boarding Schools) Award 1980 be varied in accordance with
the following schedule and that such variations shall have effect from the first pay period commencing on or after
the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.
(3)
3.
(4)

SCHEDULE
Clause 11. – Meal Money: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than
two hours, shall be supplied with a meal by the employer or be paid $8.15 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such
meal by the employer or paid $5.60 for each meal so required.
Clause 32. – Wages: Delete subclause (3)(b) from this clause and insert the following in lieu thereof—
(b)
Senior employees other than the Head Groundsperson and leading hands appointed as such by the employer to
be in charge of three or more other employees shall be paid $20.90 per week in addition to the rates prescribed
herein.
Clause 32. – Wages: Delete subclause (4) and insert the following in lieu thereof—
For all work done on any day after a break referred to in subclause (3) of Clause 7. - Hours of this award, the employee
shall be paid an allowance of $1.29 per hour for each such hour worked.
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4.

Clause 33. – Fares and Motor Vehicle Allowances: Delete paragraph (c) of subclause (2) and insert the following
in lieu thereof—
(2)
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
Rates of hire for use of employee’s own vehicle on employer’s business
Schedule 1 - Motor Vehicle Allowances
Area and Details
Engine Displacement
(in cubic centimetres)
l600 cc
Over
Over
& Under
2600cc
1600cc
-2600cc
Rate per Kilometre (Cents)
Metropolitan Area
71.6
62.3
55.1
South West Land Division
73.6
63.9
56.8
North of 23.5° South Latitude
80.7
70.4
62.7
Rest of the State
76.0
66.0
58.06
Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Year on Official Business
Rate
¢/km
Rate per kilometre
24.7
Motor vehicles with rotary engines are to be included in the 1600-2600cc.
5.
Clause 34. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu
thereof—
(1)
Employer Contributions—
(a)
An employer shall contribute 3% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
(i)
Westscheme; or
(ii)
an exempted Fund allowed by subclause (4) of this clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Tradesperson Cook.
2.
The Work Related Allowances – the percentage increase in—
•
Clause 32 – Wages
is 3.5% derived from $18 divided by $507.20 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
3.
For Expense Related Allowances—
•
Clause 11 – Meal Money has been varied for the CPI for the period March 2001 to September 2002 giving the
percentage of 5.30%.
•
Clause 33 – Fares and Motor Vehicle Allowances
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
4.
Clause 34 – Superannuation has been amended in accordance with Principle 2(i).
SCHOOL EMPLOYEES (INDEPENDENT DAY & BOARDING SCHOOLS)
Key Minimum Classification - Tradesperson Cook
Clause 32 - Wages

3(b)
4

COLUMN A
103%

COLUMN B
103.50%

COLUMN C

2001

Rounding Used

2002

Rounding Used

$20.14
$1.24

20.15
1.25

20.85525
1.29375

20.90
1.29
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The 2000 formula equals $15.00 divided by 477.20 equals 3.1%
The 2001 formula equals $15.00 divided by 492.20 equals 3%
The 2002 formula equals $18.00 divided by 507.20 equals 3.5%
Clause 11 - Meal Money

COLUMN A

-1

COLUMN B

COLUMN C

110.27%
2001

Rounding Used

105.30%
2002

Rounding Used

7.77
5.29

7.75
5.3

8.16075
5.5809

8.15
5.6

Clause 33 - Fares and Motor Vehicle Allowances
COLUMN A

COLUMN B
105.76%

Schedule 1 - Motor Vehicle Allowance
(2)(c) Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
Over 2600cc
2000
2002
Metropolitan Area
63.3
67.7
71.6
South West Land Division
65.1
69.6
73.6
North of 23.5 South Latitude
71.4
76.3
80.7
Rest of State
67.3
71.9
76.1

(2)(c)

(2)(c)

COLUMN A
COLUMN B
Schedule 1 - Motor Vehicle Allowance
Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)
Over 1600cc- &
2600cc
2000
2002
Metropolitan Area
54.9
58.7
62.3
South West Land Division
56.5
60.4
63.9
North of 23.5 South Latitude
62.3
66.6
70.4
Rest of State
58.4
62.4
66.0
COLUMN A
COLUMN B
Schedule 1 - Motor Vehicle Allowance
Area and Details
Engine Displacement (in cubic centimetres)
Rates per kilometre (Cents)

Metropolitan Area
South West Land Division
North of 23.5 South Latitude
Rest of State

1600cc Under
48.7
50.2
55.5
51.8

2000
52.1
53.7
59.3
55.4

2002
55.1
56.8
62.7
58.6

Note: Metropolitan Area 58.9 Commission final order not 58.7 as per Union’s calculations
Schedule 2 - Motor Cycle Allowance
COLUMN A
Distance Travelled During a Year
on Official Business

Rate c km

Rate per kilometre

____________________

COLUMN B

2000

2002

23.4

24.8
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2003 WAIRC 07483
SECURITY OFFICERS’ AWARD NO A25 OF 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WORMALD SECURITY & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 969 OF 2002
CITATION NO.
2003 WAIRC 07483
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Security Officers’ Award No A25 of 1981 be varied in accordance with the following schedule and that
such variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 15. – Overtime: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2)
An officer required to work in excess of one hour after completion of his/her ordinary shift, without being
notified before the completion of the previous day or shift, shall be paid a meal allowance of $8.25. A further
meal allowance of $5.60 shall be paid on the completion of each additional four hours’ overtime worked.

2.

Clause 20. – Special Rates and Provisions: Delete subclause (5) of this clause and insert the following in lieu
thereof—
(5)
Where an officer is required to carry a torch, a suitable torch shall be provided and maintained in working order
by the employer or an allowance of $2.70 per week (or 52 cents per day) shall be paid where a torch is required.

3.

Clause 21. – Classification Structure and Wage Rates: Delete subclause (5) of this clause and insert the following in
lieu thereof—
(5)
Senior Officials—
Any officer placed in charge of other officers shall be paid in addition to the appropriate wage prescribed, the
following:
Per Week $
(a)

if placed in charge of not less than 3 and not more than 10 other officer

21.30

(b)

if placed in charge of not less than 10 and not more than 20 other officers

32.60

(c)

if placed in charge of more than 20 other officers

41.85

4.

Clause 21. – Classification Structure and Wage Rates: Delete subclause (6)(a), (b), (c) & (d) of this clause and
insert the following in lieu thereof—
(a)
Security Officers and above who are required to possess a recognised first aid certificate as a condition of
employment, $8.40 per week extra.
(b)
Security Officers required to drive emergency vehicles, $3.50 per day for each day that a vehicle is driven in an
emergency situation.
(c)
Security Officers who are required to attend and reset alarm panels, $5.25 per week or $1.05 per day in the case
of employees who work part-time or casual.
(d)
Security Officers who are required to carry firearms in the performance of their duties, $13.10 per week, or
$2.60 per day for each day a firearm is carried.

5.

Clause 25. – Fares and Travelling: Delete subclause (2)(c) of this clause and insert the following in lieu thereof—
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the
30th day of June next following.
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Rates of hire for use of employee’s own vehicle on employer’s business—
Schedule 1 - Motor Vehicle Allowance
Area Details
Engine Displacement (in cubic centimetres)
Over 2600cc
Over 1600cc 1600cc & Under
2600cc
Rate per kilometre (Cents)
Metropolitan Area
71.6
62.3
55.1
South West Land Division
73.6
63.9
56.8
North of 23.5o South Latitude
80.7
70.4
62.7
Rest of the State
76.1
66.0
58.6
Schedule 2 - Motor Cycle Allowance
Distance travelled during a year on Official Business
Rate per Kilometre (Cents)
All areas of the State

24.8

Motor vehicles with rotary engines are to be included in the 1600-2600cc category.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Security Officers Grade 1.
2.
The Work Related Allowances – the percentage increase in—
•
Clause 20 - Special Rates and Provisions
•
Clause 21 – Classification Structure and Wage Rates
is 3.98% derived from $18 divided by $452.60 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
3.
For Expense Related Allowances—
•
Clause 15 – Overtime has been varied for the CPI Take Away Foods - Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
•
Clause 25 – Fares and Travelling
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
SECURITY OFFICERS AWARD NO. A25 OF 1981
Key Minimum Classification - Security Officers Grade 1
COLUMN A
COLUMN B COLUMN C
102.90%
103.98%
Clause 21 - Classification Structure and Wage Rates
2001

Rounding Used

2002

Rounding Use

(5)(a)
(b)

$ 20.48
$ 31.33
$ 40.23

20.5
31.35
40.25

21.3159
32.59773
41.85195

21.30
32.60
41.85

6(a)
(b)
(c)

$
$
$
$
$
$

$
$
$
$
$
$

8.40
3.50
5.25
1.05
13.10
2.60

(d)

8.06
3.39
5.06
1.01
12.58
2.51

The 2000 formula equals $15.00 divided by $424.60 equals 3.5%
The 2001 formula equals $13.00 divided by $439.60 equals 2.9%
The 2002 formula equals $18.00 divided by 452.60 equals 3.98%
____________________

8.38
3.52
5.26
1.05
13.08
2.61
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2003 WAIRC 07464

SECURITY OFFICERS & CLEANERS’ (WEST AUSTRALIAN NEWSPAPERS LTD) AWARD 1992
No. A11 of 1991
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WEST AUSTRALIAN NEWSPAPERS LTD, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 962 OF 2002
CITATION NO.
2003 WAIRC 07464
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Mr J Hetman
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr J Hetman on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Security Officers & Cleaners’ (West Australian Newspapers Ltd) Award 1992 be varied in accordance
with the following schedule and that such variations shall have effect from the first pay period commencing on or
after the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(1)

SCHEDULE
Clause 12. – Shift Allowances – Security Officers: Delete subclause (1) of this clause and insert the following in lieu
thereof—
The shift allowances payable to Security Officers under this award shall be as follows:A.
SHIFT ALLOWANCES
SECURITY OFFICERS
PER WEEK $
Grade 5 (Trainee)
94.10
Grade 4
94.10
Grade 3
94.10
Grade 2
94.10
Grade 1
94.10
B.
CLEANERS
Grade 3
Grade 2
Grade 1

2.

-

Clause 13. – Extra Rates and Allowances: Delete subclause (1) of this clause and insert the following in lieu
thereof—
(1)
Except for Security Officer classifications an employee working an afternoon or night shift Monday to Friday
shall receive a shift allowance of $94.10 per week or $18.80 per shift when such shifts are worked.
3.
Clause 14. – Higher Duties: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
An employee who carries out duties applicable to the Grade 1 Security Officer or Grade 1 Cleaner classification
for a period of one week or more shall receive a Higher Duties Allowance of $41.00 per week.
4.
Clause 15. – Overtime: Delete subclause (6)(a) of this clause and insert the following in lieu thereof—
(a)
the employee has worked two hours or more of overtime immediately before any afternoon or night shift or
immediately after day shift, the employee will receive at least a 30-minute unpaid meal break and be paid meal
money of $7.50.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Security Officers Grade 3.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 12. – Shift Allowances
•
Clause 13. – Extra Rates and Allowances
•
Clause 14. – Higher Duties
Is 3.54% derived from $18 divided by $507.20 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
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“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 15. – Overtime has been varied for the CPI Take Away Food for the period March 2001 to September
2002 giving the percentage of 5.30%.
For all allowances previous rates (except Fares and Travelling) are identified in Column A of the attached spreadsheet.
Column B identifies the new actual rate having applied the increase. Column C the new rate identified in Column B
rounded where appropriate.
EXPENSE RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – SECURITY OFFICER GRADE 3
Clause

A

B

C

Clause 12. – shift Allowances

$90.85
$90.85
$90.85
$90.85
$90.85

$94.07
$94.07
$94.07
$94.07
$94.07

$94.10
$94.10
$94.10
$94.10
$94.10

Clause 13. – Extra Rates and Allowances

$90.85
$18.17

$94.07
$18.81

$94.10
$18.80

Clause 14. – Higher Duties

$39.63

$41.03

$41.00

A

B

C

$7.14

$7.53

$7.50

CPI Take Away Food – Perth
Clause
Clause 15. – Overtime

____________________
2003 WAIRC 07475
SOAP AND ALLIED PRODUCTS MANUFACTURING AWARD
No. 25 of 1960
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CANDLE LIGHT CO PTY LTD, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 961 OF 2002
CITATION NO.
2003 WAIRC 07475
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Soap & Allied Products Manufacturing Award be varied in accordance with the following schedule and
that such variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 13. – Meal Money: Delete subclauses (1) and (2) from this clause and insert the following in lieu thereof—
(1)
A worker required to work overtime for more than two hours without being notified on the previous day or
earlier, that he will be so required to work shall be supplied with a meal by the employer or paid $8.15 for a
meal.
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(2)

If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall,
unless he has notified the workers concerned on the previous day or earlier that such a second or subsequent
meal will also be required, provide such meals or pay an amount of $6.75 for each second or subsequent meal.
2.
Clause 26. – Leading Hands: Delete this clause and insert the following in lieu thereof—
26. - LEADING HANDS
In addition to the appropriate total weekly wage prescribed in Clause 25. - Wages of this award a leading hand shall be
paid—
(1)
If placed in charge of not less than three and not more than ten other employees
$21.50
(2)
If placed in charge of more than ten and not more than twenty other employees
$33.20
(3)
If placed in charge of more than twenty other employees
$42.70
3.
Clause 32. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(1)
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the
following Approved Superannuation Funds—
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Product Maker.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 26. – Leading Hands
is 4.17% derived from $18 divided by $431.60 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 13. – Meal Money has been varied for the CPI Take Away Food – Perth for the period March 2001 to
September 2002 giving the percentage of 5.30%.
4.
Clause 32 – Superannuation has been amended in accordance with Principle 2(i).
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – PRODUCT MAKER
Clause
Clause 26. – Leading Hands

A

B

C

$20.60
$31.90
$41.00

$21.45902
$33.23023
$42.7097

$21.50
$33.20
$42.70

A

B

C

$7.75
$6.40

$8.16
$6.74

$8.15
$6.75

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 13. – Meal Money

____________________

2003 WAIRC 07465
SOCIAL TRAINERS AND ASSISTANT SUPERVISORS’ (ACTIV FOUNDATION)
AWARD NO. A15 OF 1984
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ACTIV FOUNDATION (INC), RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 960 OF 2002
CITATION NO.
2003 WAIRC 07465
_________________________________________________________________________________________________________
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Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla on behalf of CCIWA
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Social Trainers & Assistant Supervisors’ (Activ Foundation) Award be varied in accordance with the
following schedule and that such variations shall have effect from the first pay period commencing on or after the
28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 9. – General Conditions: Delete subclauses (2)(a), (b) & (c) of this clause and insert the following in lieu
thereof—
(2) (a) An allowance of 42 cents per hour or part thereof shall be paid to employees who are place in charge of a unit
during the off shift period of the Senior Social Trainer.
(b) An allowance of 1.00 cents per hour or part thereof shall be paid to employees who are placed in charge of a
unit of 25 and under bed capacity during the off shift period of the
Hostel Manager.
(c) An allowance of $1.23 per hour or part thereof shall be paid to employees who are placed in charge of a unit of
26 and over bed capacity during the off shift period of the Hostel
Manager.
2.
Clause 21. – Shift Work: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(1) (a) The loading on the ordinary rates of pay for an afternoon or night shift shall be $1.71 per hour or part thereof.
3.
Clause 20. – Motor Vehicle Allowance: Delete subclauses (4) and (5) of this clause and insert the following in lieu
thereof—
(4)
A year for the purposes of this clause shall commence on the 1st day of July and end on the 30th day of June
next following.
(5)
Rates of hire for use of employee’s own vehicle on employer’s business—
Schedule 1 - Motor Vehicle Allowances
Area Details
Engine Displacement (in cubic centimetres)
Over 1600cc - &
Over 2600cc
1600cc & Under
2600cc
Rate per kilometre (Cents)
Metropolitan Area
71.6
62.1
55.1
South West Land Division
73.6
63.9
56.8
North of 23.5o South Latitude
80.7
70.4
62.7
Rest of the State
76.0
66.0
58.6

1.

Schedule 2 - Motor Cycles
Distance travelled during a year on Official Business
All areas of the State

Rate per Kilometre (Cents)
24.7

Motor vehicles with rotary engines are to be included in the 1600-2600cc.
And further, with the consent of the parties the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Assistant Supervisor.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 9. – General Conditions
is 3.39% derived from $18 divided by 52.1666 = $938.99 divided by 27641 X 100 as prescribed by Principle 5. Adjustment of
Allowances and Service Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 21. – Shift Work has been varied for the CPI Take Away Food for the period March 2001 to September
2002 giving the percentage of 5.30%.
4.
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
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Calculations are therefore:
September 2002 137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.
Column B identifies the new actual rate having applied the increase. Column C the new rate identified in Column B
rounded where appropriate.
EXPENSE RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – ASSISTANT SUPERVISOR
Clause
A
B
C
Clause 9. – General Conditions

(a)

0.40
0.96
$1.19

$0.41
$0.99
$1.23

A

B

$1.62

1.71

CPI Take Away Food – Perth
Clause
Clause 21. – Shift Work

C

____________________
2003 WAIRC 07473
SOCIAL TRAINERS (NULSEN HAVEN) AWARD
No. A11 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
NULSEN HAVEN ASSOCIATION (INC), RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 959 OF 2002
CITATION NO.
2003 WAIRC 07473
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Social Trainers (Nulsen Haven) Award be varied in accordance with the following schedule and that
such variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 8. – Qualification Allowance: Delete this clause and insert the following in lieu thereof—

8. - QUALIFICATIONS ALLOWANCE
Employees who have completed the Diploma in Training the Handicapped shall be paid an allowance of $6.75 per week.
And further, with the consent of the parties, the Commission records the following basis for variation—
1.
The agreed Key Minimum Classification in this Award is Social Trainer Level 1 – 1st year of adult service.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 8. – Qualifications Allowance
is 3.78% derived from $18 divided by $475.10 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
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“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – SOCIAL TRAINER LEVEL 1 – 1ST YEAR OF ADULT SERVICE
Clause
Clause 8. – Qualifications Allowance

A
$6.50

B
$6.75

C

____________________

2003 WAIRC 07471
TEACHERS’ AIDES’ (INDEPENDENT SCHOOLS) AWARD 1988
NO. A27 OF 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CATHOLIC EDUCATION COMMISSION OF WA & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 957 OF 2002
CITATION NO.
2003 WAIRC 07471
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Teachers’ Aides’ (Independent Schools) Award 1988 be varied in accordance with the following
schedule and that such variations shall have effect from the first pay period commencing on or after the 28th day of
January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 21. – Superannuation: Delete subclause (1)(a)(i) of this clause and insert the following in lieu thereof—
(1)
Employer Contributions—
(a)
(i)
The employer shall contribute 9% of ordinary time earnings per eligible employee into either the
Catholic Schools’ Superannuation Fund (WA), the Newman Colleges’ Staff Superannuation Plan, or
Concept One Superannuation Plan which comply with the guidelines established by the Occupational
Superannuation Commission, or
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
Clause 21 – Superannuation has been amended in accordance with Principle 2(i).
1.

____________________
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2003 WAIRC 07560
TITANIUM OXIDE MANUFACTURING AWARD 1975
No. 8 of 1975
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
MILLENNIUM INORGANIC CHEMICALS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 955 OF 2002
CITATION NO.
2003 WAIRC 07560
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
No Appearance
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Titanium Oxide Manufacturing Award 1975 be varied in accordance with the following schedule and
that such variations shall have effect from the first pay period commencing on or after the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 9. – Meal Money: Delete this clause and insert the following in lieu thereof—
9. - MEAL MONEY
A worker required to work overtime for more than two hours without being notified on the previous day or earlier that he
will be so required to work, shall be provided with any meal required or paid $7.45 in lieu thereof.
If the amount of overtime required to be worked necessitates a second or subsequent meal the employer shall, unless he
has previously notified the worker or workers concerned the day before or earlier that such second or subsequent meal
will also be required, provide such meal or pay an amount of $5.25 for each second or subsequent meal.
No such payment need be made to workers living in the same locality as their workshops who can reasonably return home
for such meals.
If a worker in consequence of receiving such notice, has provided himself with a meal or meals and is not required to
work overtime, or is required to work less overtime than notified, he shall be paid the amounts above prescribed in respect
of the meals not then required.
2.
Clause 16. – Extra Rates and Conditions: Delete subclause (2) of this clause and insert the following in lieu
thereof—
(2)
Dirty work: workers engaged on cleaning - from the inside - acid, settling, or agitating tanks, or on work of an
unusually dirty or offensive nature shall be paid 32 cents per hour extra.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Senior Leading Hand.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 16 – extra Rates and Conditions
is 4.16% derived from $18 divided by $431.80 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 9. – Meal Money has been varied for the CPI Take Away Food for the period March 2001 to
September 2002 giving the percentage of 5.30%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – SENIOR LEADING HAND

1.

Clause
Clause 16. – Extra Rates and Conditions

A
$0.31

B
$0.32

C
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EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 9. – Meal Money

A
$7.10
$5.00

B
$7.37
$5.27

C
$7.35
$5.25

____________________

2003 WAIRC 07469
TRAINING ASSISTANTS’ & COMMUNITY SUPPORT STAFF (CEREBRAL PALSY ASSOCIATION) AWARD 1987
NO. A16 OF 1986
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CEREBRAL PALSY ASSOCIATION OF WA INC, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 954 OF 2002
CITATION NO.
2003 WAIRC 07469
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Training Assistants’ & Community Support Staff (Cerebral Palsy Association) Award 1987 be varied in
accordance with the following schedule and that such variations shall have effect from the first pay period
commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 8. – Fares and Travelling Time: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
Rates of hire for use of employee’s own vehicle on employer’s business:
Schedule 1 - Motor Vehicle Allowances
Area Details
Engine Displacement (in cubic centimetres)
Over 1600cc Over 2600cc
1600cc & Under
2600cc
Rate per kilometre (Cents)
Metropolitan Area

71.6

62.1

55.1

South West Land Division

73.6

63.9

56.8

North of 23.5o South Latitude

80.7

70.4

62.7

Rest of the State

76.0

66.0

58.6

Schedule 2 - Motor Cycle Allowances
Distance travelled during a year on Official Business
All areas of the State
Motor vehicles with rotary engines are to be included in the 1600 – 2600cc

Rate per Kilometre (Cents)
25.4
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2.

Clause 14. – Wages: Delete subclause (2) and insert the following in lieu thereof—
(2)
Senior Community Support Staff—
Employees who are required to co-ordinate the activities of Community Support Staff shall be designated as
Senior Community Support Staff and they shall be paid an in-charge allowance of $797.50 per annum in addition to the
rates of pay specified in subclause (1) of this clause.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Training Assistants and Support Staff, 3rd Year.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 14. – Wages
is 3.5% derived from $18 divided by $512.20 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.
Column B identifies the new actual rate having applied the increase. Column C the new rate identified in Column B
rounded where appropriate.
WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – TRAINING ASSISTANTS AND SUPORT STAFF – 3RD YEAR.
Clause
Clause 14 – Wages

A

B

C

$770.55

$797.52

$797.50

____________________

2003 WAIRC 07468
UNIVERSITY, COLLEGES & SWANLEIGH AWARD 1980
No. R7B of 1979
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ST THOMAS MORE COLLEGE & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 953 OF 2002
CITATION NO.
2003 WAIRC 07468
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the University, Colleges & Swanleigh Award 1980 be varied in accordance with the following schedule and
that such variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
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SCHEDULE
Clause 11. – Meal Money: Delete subclause (1) of this clause and insert the following in lieu thereof—
Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours,
shall be supplied with a meal by the employer or be paid $8.15 for a meal and, if owing to the amount of overtime
worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid
$5.55 for each meal so required.
Clause 31. – Wages: Delete subclause (3)(b) of this clause and insert the following in lieu thereof—
(b)
Senior employees other than the Head Groundsperson and leading hands appointed as such by the employer to
be in charge of three or more other employees shall be paid $20.70 per week in addition to the rates prescribed
herein.
Clause 31. – Wages: Delete subclause (4) of this clause and insert the following in lieu thereof—
For all work done on any day after a break referred to in subclause (3) of Clause 7. - Hours of this award, the employee
shall be paid an allowance of $1.29 per hour for each such hour worked.
Clause 32. – Fares and Travelling Time: Delete subclause (2)(c) of this clause and insert the following in lieu
thereof—
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
Rates of hire for use of employee’s own vehicle on employer’s business
Schedule 1 - Motor Vehicle Allowances
Area and Details
Engine Displacement
(in cubic centimetres)
Over
Over
l600 cc
2600cc
1600cc
& Under
-2600cc
Rate per Kilometre (Cents)
Metropolitan Area
71.6
62.3
55.1
South West Land Division
73.6
63.9
56.8
North of 23.5° South Latitude
80.7
70.4
62.7
Rest of the State
76.0
66.0
58.6
Schedule 2 - Motor Cycle Allowances
Distance Travelled During a
Year on Official Business
Rate per kilometre
Motor vehicles with rotary engines are to be included in the 1600-2600cc.

5.

Rate
¢/km
24.7

Clause 33. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
And further with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Tradesperson Cook.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 31. – Wages
Is 3.5% derived from $18 divided by $507.20 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 11. – Meal Allowance has been varied for the CPI Take Away Food for the period March 2001 to
September 2002 giving the percentage of 5.30%.
4.
The application to amend the Fares and Travelling Allowances in 2001 used the incorrect CPI (Private Motoring Perth) –
134.63 rather than 137.7.
This application therefore seeks to address that error by reverting to the 2000 rates and redoing the calculations on the
basis of June 2000 to September 2002.
Calculations are therefore:
September 2002
137.6
X
100
=
5.76%
June 2000
130.1
1
5.
Clause 33 – Superannuation has been amended in accordance with Principle 2(i).

____________________
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2003 WAIRC 07606
WARD ASSISTANTS’ (MENTAL HEALTH SERVICES) AWARD 1966
No. 35 of 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HON MINISTER FOR HEALTH, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 952 OF 2002
CITATION NO.
2003 WAIRC 07606
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Mr C Gleeson
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr C Gleeson on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Ward Assistants’ (Mental Health Services) Award 1966 be varied in accordance with the following
schedule and that such variations shall have effect from the first pay period commencing on or after the day of 28th
day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

2.

SCHEDULE
Clause 16. – Post Mortem Attendance: Delete this clause and insert the following in lieu thereof—
16. - POST MORTEM ATTENDANCE
A worker carrying out mortuary duties in connection with post mortem examinations, shall be paid an allowance of
$2.75 per body provided that if a worker is assisting another worker in carrying out such mortuary duties he or she shall
be paid in lieu of the foregoing allowance, an allowance of $1.90 per body.
Clause 21. – Uniforms: Delete subclause (7)(d) of this clause and insert the following in lieu thereof—
(d)
All washable clothing forming part of the uniforms supplied by the employer shall be laundered free of cost to
the employee. Provided that in lieu of such free laundering the employer may pay the employee $1.28 per week
to partly cover the cost of same.

And further, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Third Year of Service.
2.

For Work Related Allowances – the percentage increase in—
•
Clause 16. – Post Mortem Attendance
is 3.70% derived from $18 divided by $486.30 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”

3.

For Expense Related Allowances—
•
Clause 20. - Laundry has been varied for the CPI Clothing Services and Shoe Repair – Perth for the period
June 2001 to September 2002 giving the percentage 1.61%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.

WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – THIRD YEAR OF SERVICE
Clause
Clause 16 – Post Mortem Attendance

A
$2.65
$1.80

B
$2.75
$1.87

C
$1.90
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EXPENSE RELATED ALLOWANCES
CPI Clothing Services and Shoe Repair - Perth
Clause
Clause 21. – Uniforms

(7)(d)

A
$1.26

B
$1.28

C

____________________

2003 WAIRC 07467
WATCHMAKERS’ AND JEWELLERS’ AWARD 1970
No. 10 of 1970
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CARIS THE JEWELLER & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 951 OF 2002
CITATION NO.
2003 WAIRC 07467
_________________________________________________________________________________________________________
Result
Award Varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Watchmakers’ & Jewellers’ Award 1970 be varied in accordance with the following schedule and that
such variations shall have effect from the first pay period commencing on or after the 28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.

SCHEDULE
Clause 8. – Wages: Delete subclause (4) of this clause and insert the following in lieu thereof—
(4)
Leading Hands—
Any jeweller or watchmaker placed in charge of not more than ten (10) jewellers or watchmakers shall be paid
$20.70 per week in addition to the rates of pay prescribed by this award.

2.

Clause 11. – Meal Money: Delete subclauses (1) and (4) and insert the following in lieu thereof—
(1)
Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than
two hours, shall be supplied with a meal by the employer or be paid $7.25 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such
meal by the employer or paid $4.95 for each meal so required.
(4)
Late Night Trading Meal Allowance—
An employee who commences work prior to 4.30 p.m. on the day of late night trading and is required to work
beyond 7.00 p.m. on that day, shall be paid a meal allowance of $7.15.

3.

Clause 30. – Superannuation: Delete subclause (1)(a) and insert the following in lieu thereof—
(1)
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the
following Approved Superannuation Funds—

And further with consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Jewellers Tradesperson.

83 W.A.I.G.
2.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

833

For Work Related Allowances – the percentage increase in—
•
Clause 8. - Wages
is 3.5% derived from $18 divided by $507.20 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”

3.

For Expense Related Allowances—
•
Clause 11. – Meal Money has been varied for the CPI Take Away Food for the period March 2001 to
September 2002 giving the percentage of 5.30%.
4.
Clause 30 – Superannuation has been amended in accordance with Principle 2(i).
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – JEWELLERS TRADESPERSON
Clause
Clause 8. – Wages

A
$19.20

B
$20.70

C

A
$6.80
$4.70
$6.80

B
$7.16
$4.95
$7.16

C
$7.15
$7.15

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 11 – Meal Money

(1)
(4)

____________________
2003 WAIRC 07543
WESTERN AUSTRALIAN MINT SECURITY OFFICERS’ AWARD 1988
No. A5 of 1988
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WESTERN AUSTRALIAN MINT, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 950 OF 2002
CITATION NO.
2003 WAIRC 07543
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Mr A Harper on behalf of the DOCEP
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr A Harper on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Western Australian Mint Security Officers’ Award 1988 be varied in accordance with the following
schedule and that such variations shall have effect from the first pay period commencing on or after the 28th day of
January 2003
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(3)

SCHEDULE
Clause 14. – Wages and Allowances: Delete subclause (3)(a) from this clause and insert the following in lieu
thereof—
(a)
A senior security officer or security officer who has been trained to render first aid and who is a current holder
of appropriate first aid qualifications, such as a Senior First Aid Certificate from the St John Ambulance
Association, will be paid a first aid allowance of $1.45 per shift with a maximum payment of $7.10 per week.
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2.

Clause 14. – Wages and Allowances: Delete subclause (4)(a) from this clause and insert the following in lieu
thereof—
(4)
(a)
Where an officer is required to carry a firearm that officer shall be paid an allowance of $1.57 per shift with a
maximum payment of $7.65 per week.
3.
Clause 16. – Overtime: Delete subclause (2) from this clause and insert the following in lieu thereof—
(2)
An officer required to work in excess of two hours after completion of their ordinary shift, without being notified before
the completion of the previous day or shift, shall be paid a meal allowance of $8.15. A further meal allowance of
$4.95 shall be paid on the completion of each additional four hours’ overtime worked.
And further with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Senior Security Officer.
2.
The Work Related Allowances – the percentage increase in—
•
Clause 14 – Wages
is 3.4% derived from $18 divided by $528.80 as prescribed by Principle 5. Adjustment of Allowances and Service
Increments of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service
increments should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for
the key classification in the relevant award immediately prior to the application of the safety net increase to the award rate
and multiply by 100.”
3.
For Expense Related Allowances—
•
Clause 16 – Overtime has been varied for the CPI for the period March 2001 to September 2002 giving the
percentage of 5.30%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
WESTERN AUSTRALIAN MINT SECURITY OFFICERS AWARD
KMC - Senior Security Officer
COLUMN A
102.90%
Clause 14 - Wages
2001
(3)(a)
1.41
6.85
(14)(a)
1.52
7.39
The 2000 formula equals $15.00 divided by $498.80 equals 3%
The 2001 formula equals $15.00 divided by $513.80 equals 2.9%
The 2002 formula equals $18.00 divided by 528.80 equals 3.4%
Clause 16 - Overtime:

-2

Rounding Use

COLUMN A
110.24%
2001
7.77192
4.6852

COLUMN B
103.40%

COLUMN C

2002
1.457554
7.07955
1.567145
7.638462

Rounding Use
1.45
7.10
1.57
7.65

COLUMN B
105.30%
Rounding Use
2002
7.75
8.16075
4.7
4.9491

COLUMN C
Rounding Use
8.15
4.95

____________________
2003 WAIRC 07834
WIRE MANUFACTURING (AUSTRALIAN WIRE INDUSTRIES PTY LTD)
AWARD No. 24 of 1970
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
AUSTRALIAN WIRE INDUSTRIES, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 4 MARCH 2003
FILE NO.
APPLICATION 1993 OF 2002
CITATION NO.
2003 WAIRC 07834
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________

83 W.A.I.G.
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Order
WHEREAS on 4th March 2003 the Commission heard Mr C. Young on behalf of the Applicant and there being no appearance on
behalf of the Respondent who by consent move the Commission to vary the Wire Manufacturing (Australian Wire Industries Pty
Ltd) Award No. 24 of 1970; and
WHEREAS the parties requested the Commission to record the following agreement—
(a)

The allowances at Clause 11. – Shift Work, Clause 19. – Special Rates and Provisions, Clause 24. – Supplementary
Payments and Clause 25. - Wages of the award have been adjusted by consent for all Arbitrated Safety Net
Increases totalling $106.00 arising from the State Wage Case decisions. The key classification award rate used was
that for a ‘Tradesperson Grade 1’ prior to the awarding of the Arbitrated Safety Net Increase - $365.20.

(b)

Meal allowances at Clause 10. – Overtime of the award have been adjusted by consent for movements in CPI from
the quarter ending June 1991 up to and including the quarter ending June 2002. The index used was CPI : Food :
Meals out and Take-away Foods.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders by
consent—
THAT the Wire Manufacturing (Australian Wire Industries Pty Ltd) Award No. 24 of 1970 be varied in accordance
with the following Schedule and that such variation shall have effect from the first pay period on or after 4 March 2003.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________

1.
(4)

2.
(2)
3.
(1)
(2)
(3)

(8)
4.
(1)

SCHEDULE
Clause 10. – Overtime: Delete subclause (4)(a) of Part III – All Workers of this clause and insert in lieu the
following—
(a)
Subject to the provisions of paragraph (b) of this subclause, an employee required to work overtime for more
than two hours shall be supplied with a suitable meal by the employer or be paid $8.15 for a meal. If, owing to
the amount of overtime worked, a second or subsequent meal is required, he/she shall be supplied with each
such meal by the employer or be paid $5.65 for each meal so required.
Clause 11. – Shift Work: Delete subclause (2) of this clause and insert in lieu the following—
A shift employee shall, in addition to the ordinary rate, be paid $10.70 per shift when on afternoon or night shift.
Clause 19. – Special Rates and Provisions—
A.
Delete subclauses (1), (2) and (3) of this clause and insert in lieu the following—
Dirty or Offensive Work: 43 cents per hour extra shall be paid to employees when engaged on work of an unusually dirty
or offensive nature, where clothes are necessarily unduly soiled or injured, or boots are unduly injured by the nature of the
work done.
Confined Space: An employee shall be paid an allowance of 50 cents per hour when, because of the dimensions of the
compartment or space in which the employee is working, the employee is required to work in a stooped or otherwise
cramped position, or without proper ventilation.
Hot Work: An employee shall be paid an allowance of 43 cents per hour when the employee works in the shade in any
place where the temperature is raised by artificial means to between 46.1° and 54.4° celsius.
B.
Delete subclause (8) of this clause and insert in lieu the following—
An Electrical Tradesperson who holds and in the course of employment may be required to use a current “A” or “B”
grade licence issued pursuant to the relevant regulation in force under the Electricity Act, 1945, shall be paid an
allowance of $17.10 per week.
Clause 24. – Supplementary Payments: Delete subclause (1)(a) & (b) of this clause and insert in lieu the
following—
(a)
In addition to the rates payable under the provisions of Clause 25. - Wages, of this award, an employee, other
than an apprentice or junior employee, employed in the classifications listed shall be paid the supplementary
payment prescribed below—
Classification

Non Trades
Learner
Wire Employee Grade 1
Wire Employee Grade 2
Wire Employee Grade 3
Wire Employee Grade 4
Wire Employee Grade 5
Trades
Tradesperson Grade 1
Tradesperson Grade 2
Tradesperson Grade 3
Tradesperson Grade 4

Supplementary Payment
Per Week
$
45.80
48.00
52.00
53.20
56.50
60.30
50.30
54.30
59.10
64.10
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In addition to the rates payable under the provisions of this award, other than this provision—
(i)
An apprentice shall be paid per week a percentage of $50.30, being the percentage which appears
against his/her year of apprenticeship in subclause (5) of Clause 25. - Wages, of this award, and
(ii)
A junior employee shall be paid per week a percentage of $48.00 being the percentage which appears
against his/her age in subclause (4) of Clause 25. - Wages, of this award.

Clause 25. – Wages:
A.
Delete subclause (1)(a) & (b) of this clause and insert in lieu the following—
(a)
The rates of pay prescribed in paragraph (b) of this subclause shall operate from the first pay period
commencing on or after 1 August 2002.
(b)
Classifications—
Minimum
Non-Trades
Base Rate
ASNA
Total Rate
Adjustment
$
$
$
$
Learner
314.60
106.00
420.60
431.40
Wire Employee Grade 1
325.00
106.00
431.00
431.40
Wire Employee Grade 2
346.80
106.00
452.80
Wire Employee Grade 3
368.00
106.00
474.00
Wire Employee Grade 4
385.50
106.00
491.50
Wire Employee Grade 5
404.90
106.00
510.90
Trades
Tradesperson Grade 1
365.20
106.00
471.20
Tradesperson Grade 2
374.10
106.00
480.10
Tradesperson Grade 3
398.70
106.00
504.70
Tradesperson Grade 4
424.40
108.00
532.40
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
B.
Delete subclause (2)(a) of this clause and insert in lieu the following—
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of work as a tradesperson or apprentice the employer shall pay a
tool allowance of—
(i)
$11.90 per week to such tradesperson or
(ii)
in the case of an apprentice a percentage of $11.90, being the percentage which appears against the
apprentice’s year of apprenticeship in subclause (5) of this clause,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of their work as a tradesperson or apprentice.
C.
Delete subclause (3) of this clause and insert in lieu the following—
Junior Employees - (Percentage of weekly wage prescribed for the classification “Learner”)
%
Rate Per Week $
ASNA
TOTAL
Under 16 years of age
40
172.56
42.40
214.96
Between 16 and 17 years
50
215.70
53.00
268.70
Between 17 and 18 years
60
258.84
63.60
322.44
Between 18 and 19 years
70
301.98
74.20
376.18
Between 19 and 20 years
80
345.12
84.80
429.92
Between 20 and 21 years
94.1
405.95
99.75
505.70

6.
Schedule A – Applicant: Delete this schedule and insert in lieu the following—
Unions Party to the Award
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch

____________________
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2003 WAIRC 07466
WOOL SCOURING & FELLMONGERY INDUSTRY AWARD
No. 32 of 1959
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
JANDAKOT WOOL SCOURING COMPANY PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO.
APPLICATION 949 OF 2002
CITATION NO.
2003 WAIRC 07466
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Ms S Laferla on behalf of the respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Wool Scouring & Fellmongery Industry Award No. 32 of 1959 be varied in accordance with the
following schedule and that such variations shall have effect from the first pay period commencing on or after the
28th day of January, 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
1.
Clause 16. – Meal Allowance: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1)
Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than
two hours, shall be supplied with a meal by the employer or be paid $7.15 for a meal and, if owing to the amount of
overtime worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer
or paid $4.95 for each meal so required.
2.
Clause 21. – Special Rates and Provisions: Delete this Clause and insert the following in lieu thereof—
21. - SPECIAL RATES AND PROVISIONS
(1)
All employees handling greasy dead wool from bales for treatment shall be paid in addition to their ordinary
rate of pay $1.71 per bale so handled.
(2)
All employees engaged in handling dag wool shall be paid 65 cents per hour extra whilst so engaged.
(3)
Ankle rubber boots shall be provided for centre men on scouring machines and workers on greasy auto feed
boxes.
(4)
Goggles shall be supplied to drying machine hands.
(5)
A set of goggles and aprons shall be supplied for each treatment.
(6)
All workers in the fellmongery section except those classing and handling dry sheep-skins, shall be supplied
with gloves, waterproof aprons, knee high rubber boots, thigh boots (for pit workers if necessary).
(7)
All employees handling pied wool (from the tanks before washing) shall be paid 65 cents per hour whilst so
engaged.
(8)
Pullers classing to quality and pickles pelt classers shall be paid $1.06 per hour extra whilst so engaged.
3.
Clause 33. – Superannuation: Delete subclause (1)(a) from this clause and insert the following in lieu thereof”
(1)
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the
following Approved Superannuation Funds—
And furthermore, with the consent of the parties, the Commission records the following basis for variations—
1.
The agreed Key Minimum Classification in this Award is Shift Foreman in charge of Woolscouring Machine.
2.
For Work Related Allowances – the percentage increase in—
•
Clause 21. - Special Rates and Provisions
is 3.8% derived from $18 divided by $468.00 as prescribed by Principle 5. Adjustment of Allowances and Service Increments
of the State Wage Case.
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments
should be increased by a percentage derived as follows: divide the monetary safety net increase by the rate for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and multiply
by 100.”
3.
For Expense Related Allowances—
•
Clause 16. – Meal Allowance has been varied for the CPI Take Away Food for the period March 2001 to
September 2002 giving the percentage of 5.30%.
4.
Clause 33. – Superannuation has been amended in accordance with Principle 2(i).
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
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WORK RELATED ALLOWANCES
KEY MINIMUM CLASSIFICATION – SHIFT FOREMAN IN CHARGE OF WOOLSCOURING MACHINE.
Clause
Clause 21. – Special Rates and Provisions
(a)
(b)
(c)
(d)

A

B

$1.65
$0.63
$0.63
$1.02

$1.71
$0.65
$0.65
$1.06

A
$6.80
$4.70

B
$7.16
$4.95

C

EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
Clause
Clause 16. – Meal Allowance (1)

C
$7.15

____________________
2003 WAIRC 07542
ZOOLOGICAL GARDENS EMPLOYEES AWARD 1969
No. 29 of 1969
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ZOOLOGICAL GARDENS BOARD, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 28 JANUARY 2003
FILE NO/S.
APPLICATION 947 OF 2002
CITATION NO.
2003 WAIRC 07542
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Mr A Harper on behalf of the DOCEP
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr A Harper on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Zoological Gardens Employees’ Award 1969 be varied in accordance with the following schedule and
that such variations shall have effect from the first pay period commencing on or after the 28th day of January 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 8. – Overtime: Delete subclause (5)(a) from this clause and insert the following in lieu thereof—
(a)
An employee required to work continuous overtime for more than one and a half hours shall be supplied with a
meal by the employer or be paid $8.60 for a meal, and if, owing to the amount of overtime worked, a second or
subsequent meal is required they shall be supplied with each such meal by the employer or be paid $5.00 for
each meal so required.
And further, with the consent of the parties, the Commission records the following basis for variations—
1.
For Expense Related Allowances—
•
Clause 8. - Overtime has been varied for the CPI Take Away Food for the period March 2001 to September
2002 giving the percentage of 5.31%.
For all allowances previous rates are identified in Column A of the attached spreadsheet. Column B identifies the new
actual rate having applied the increase. Column C the new rate identified in Column B rounded where appropriate.
EXPENSE RELATED ALLOWANCES
CPI Take Away Food – Perth
1.
(5)

Clause
Clause 8. – Overtime

5(a)

A
$8.15
$4.75

B
$8.58
$5.00

C
$8.60
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CORRECTIONS—
2003 WAIRC 07701
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BROOME REGIONAL ABORIGINAL MEDICAL SERVICE & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 999 OF 2002
CITATION NO.
2003 WAIRC 07701
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 999 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 999 of 2002 be amended in the following
terms—
1.
Clause 24. – Outpost – Availability Allowance: This Clause be amended in the terms of the following Schedule.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(1)

SCHEDULE
Clause 24. – Outpost Availability Allowance: Delete subclause (1) of this clause and insert the following in lieu
thereof—
Where an employee is transferred to work at any of the locations as prescribed in the groups listed in subclause (8) then
the following provisions shall apply—
Group
Provisions applying
4
An allowance of $84.15 per week plus four weeks’ special leave per annum
3
An allowance of $63.00 per week plus two weeks’ special leave per annum.
2
An allowance of $42.00 per week plus two weeks’ special leave per annum
1
An allowance of $42.00 per week.

____________________

2003 WAIRC 07692
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ACME BAKERY & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 992 OF 2002
CITATION NO.
2003 WAIRC 07692
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
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Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 992 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 992 of 2002 be amended in the following
terms—
1.
In the basis for variations, point number 2. – For Work Related Allowances, the figure $492.85 be deleted and
replaced with $491.00.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

____________________

2003 WAIRC 07704
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BAKERS INDUSTRY EMPLOYERS ASSOCIATION OF WESTERN AUSTRALIA,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 991 OF 2002
CITATION NO.
2003 WAIRC 07704
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 991 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 991 of 2002 be amended in the following
terms—
1.
In 3. Clause 26. – Superannuation: In subclause (1)(c), the figure 3% be deleted and replaced with 9%.
2.
In the basis for variations, point 2. – For Work Related Allowances: the figure $498.20 40 be deleted and
replaced with $492.00.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
____________________

2003 WAIRC 07691
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COMMUNICARE & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 1003 OF 2002
CITATION NO.
2003 WAIRC 07691
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
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Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 1003 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 1003 of 2002 be amended in the
following terms—
1.
In 1. Clause 23. - Fares & Travelling Allowances: subclause (2)(c), Schedule 1 – Motor Vehicle Allowances, in
the Over 1600cc – 2600cc in the Metropolitan Area delete the figure 62.1 and replace it with 62.3.
2.
Point 3. Clause 24. – Superannuation: be amended in the terms of the following schedule.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(1)

SCHEDULE
Clause 24. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into Westscheme which
complies with the guidelines established by the Occupational Superannuation Commission.
____________________

2003 WAIRC 07706
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN DAY CARE CENTRE & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 1002 OF 2002
CITATION NO.
2003 WAIRC 07706
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 1002 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 1002 of 2002 be amended in the
following terms—
1.
In 1. Clause 12A. - Fares & Travelling Allowances: subclause (2)(c), Schedule 1 – Motor Vehicle Allowances,
in the Over 1600cc – 2600cc in the Metropolitan Area delete the figure 62.1 and replace it with 62.3.
2.
In 2. Clause 25. – Superannuation: subclause (1)(a), the figure 3% be deleted and replaced with 9%.
3.
In 2. Clause 25. – Superannuation: subclause (2)(b)(i)(aa), the figure 3% be deleted and replaced with 9%.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

____________________

2003 WAIRC 07702
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN TOWN COUNCIL & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
MONDAY, 10 FEBRUARY 2003
FILE NO/S.
APPLICATION 1019 OF 2002
CITATION NO.
2003 WAIRC 07702
_________________________________________________________________________________________________________
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Result
Correcting Order issued
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 1019 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 1019 of 2002 be amended in the
following terms—
1.
Clause 21. – Superannuation: In subclause (2), the figure 3% be deleted and replaced with 9%.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

____________________

2003 WAIRC 07686
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COCA-COLA BOTTLERS (PERTH) PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 1017 OF 2002
CITATION NO.
2003 WAIRC 07686
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 1017 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 1017 of 2002 be amended in the
following terms—
1.
In 2. Clause 20. – Special Rates & Conditions: In subclause (15)(c) delete the figure 20.40 and replace it with
20.45.
2.
In 2. Clause 20. – Special Rates & Conditions: In subclause (15)(d) delete the figure 25.70 and replace it with
25.75.
3.
In the basis for variations table of calculations for Clause 20. - Special Rates & Conditions, in subclause (15)(c)
Column C, delete the figure 20.40 and replace it with 20.45.
4.
In the basis for variations table of calculations for Clause 20. - Special Rates & Conditions, in subclause (15)(d)
Column C, delete the figure 25.70 and replace it with 25.75.
5.
Clause 28. – Superannuation: To be amended in the terms of the following Schedule.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(1)

SCHEDULE
Clause 28. – Superannuation: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
Employer Contributions—
(a)
An employer shall contribute 9% of ordinary time earnings per eligible employee into one of the following
Approved Superannuation Funds—
(i)
Westscheme; or
(ii)
an exempted Fund allowed by subclause (4) of this clause.

____________________
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2003 WAIRC 07688
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
KINGS PARKING CO (W.A.) PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 1016 OF 2002
CITATION NO.
2003 WAIRC 07688
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 1016 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 1016 of 2002 be amended in the
following terms—
1.
In 3. Clause 13. – Special Rates & Provisions: In subclause (14) delete the figure $20.50 and replace it with
$20.45.
2.
In 3. Clause 13. – Special Rates & Provisions: In subclause (14) delete the figure $25.80 and replace it with
$25.75.
3.
In the basis for variations table of calculations for Clause 13. - Special Rates & Provisions, in subclause (14)
Column C, delete the figure 20.50 and replace it with 20.45.
4.
In the basis for variations table of calculations for Clause 13. - Special Rates & Provisions, in subclause (14)
Column C, delete the figure 25.80 and replace it with 25.75.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
____________________
2003 WAIRC 07689
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
AIRLITE CLEANING PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 1012 OF 2002
CITATION NO.
2003 WAIRC 07689
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 1012 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 1012 of 2002 be amended in the
following terms—
1.
In 3. Clause 19. - Fares & Travelling Time: subclause (3)(c), Schedule 1 – Motor Vehicle Allowances, in the
Over 2600cc in the Rest of the State delete the figure 76.1 and replace it with 76.0.
2.
In 3. Clause 19. - Fares & Travelling Time: subclause (3)(c), Schedule 1 – Motor Vehicle Allowances, in the
1600cc Under in the Rest of the State delete the figure 58.8 and replace it with 58.6.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
____________________

844

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

2003 WAIRC 07690
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
MASTERCARE PROPERTY SERVICES PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 1011 OF 2002
CITATION NO.
2003 WAIRC 07690
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 1011 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 1011 of 2002 be amended in the
following terms—
1.
In the basis for variations table of calculations for Clause 10. – Fares & Travel Time, Schedule 1 – Motor
Vehicle Allowance, Column A in Over 1600cc – 2600cc for the Metropolitan Area the figure 58.7 be deleted
and replaced with 58.9.
2.
In the basis for variations table of calculations for Clause 10. – Fares & Travel Time, Schedule 1 – Motor
Vehicle Allowance, Column B in Over 1600cc – 2600cc for the Metropolitan Area the figure 62.1 be deleted
and replaced with 62.3.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
____________________

2003 WAIRC 07682
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BROWNES DAIRY PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 1028 OF 2002
CITATION NO.
2003 WAIRC 07682
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 1028 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 1028 of 2002 be amended in the
following terms—
1.
In the basis for variations point 2. – Work Related Allowances: Delete the figure $527.20 00 and replace it with
$527.20.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
____________________
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2003 WAIRC 07683
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ERIC DRY CLEANERS & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 1026 OF 2002
CITATION NO.
2003 WAIRC 07683
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 1026 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 1026 of 2002 be amended in the
following terms—
1.
In 4. Clause 40. – Superannuation: Delete Clause 40. - Superannuation and replace it with Clause 34. –
Superannuation.
2.
In the basis for variations table of calculations for Clause 11. – Meal Money delete the figure 4.342675 and
replace it with 4.33836.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

____________________

2003 WAIRC 07684
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOWRA AND O’DEA PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 1021 OF 2002
CITATION NO.
2003 WAIRC 07684
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 1021 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 1021 of 2002 be amended in the
following terms—
1.
In 5. Clause 27. – Car Allowance: In this clause delete the figure 57 cents and replace it with 56 cents.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
____________________
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2003 WAIRC 07680
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BRIGHTWATER, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 1033 OF 2002
CITATION NO.
2003 WAIRC 07680
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 1033 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 1033 of 2002 be amended in the
following terms—
1.
In 3. Clause 29. – Fares & Motor Vehicle Allowances: In subclause (2)(c) Schedule 1 – Motor Vehicle
Allowances Over 2600cc for the Rest of the State, delete the figure 76.6 and replace it with 76.0
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
____________________

2003 WAIRC 07681
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOARD OF MANAGEMENT NGALA INC, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 1030 OF 2002
CITATION NO.
2003 WAIRC 07681
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 1030 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 1030 of 2002 be amended in the
following terms—
1.
In 3. Clause 26. – Fares & Motor Vehicle Allowances: Amend this clause in the terms of the following
Schedule.
2.
In the basis for variations point 2. – For Work Related Allowances: Delete the figure 0.36% and replace it with
3.6%.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
1.
(2)

SCHEDULE
Clause 26. – Fares & Motor Vehicle Allowances: Delete subclause (2)(c) of this clause and insert the following in
lieu thereof—
(c)
A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next
following.
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Rates of hire for use of employee’s own vehicle on employer’s business
Schedule 1 - Motor Vehicle Allowances
Engine Displacement
(in cubic centimetres)

Area and Details
Over
2600cc

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State

71.6
73.6
80.7
76.0

Over
1600cc
-2600cc

l600 cc
& Under

Rate per Kilometre (Cents)
62.3
639
70.4
66.0

55.1
56.8
62.7
58.6

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a
Rate per Kilometre
Year on Official Business
(Cents)
All Areas of State
24.7
____________________
2003 WAIRC 07697
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
DULUX AUSTRALIA LTD, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 968 OF 2002
CITATION NO.
2003 WAIRC 07697
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 968 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 968 of 2002 be amended in the following
terms—
1.
In the basis for variations, point number 2. the figure $492.00 be deleted and replaced with $492.90.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

____________________

2003 WAIRC 07693
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE BOARD OF MANAGEMENT - QUADRIPLEGIC CENTRE, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 977 OF 2002
CITATION NO.
2003 WAIRC 07693
_________________________________________________________________________________________________________
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Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 977 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 977 of 2002 be amended in the following
terms—
1.
In the basis for variations table relating to Work Related Allowances, Clause 17. – Public Holidays: subclause
(4)(a), the figure ]$7.13 be deleted and replaced with $7.13.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

____________________

2003 WAIRC 07695
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
GUILDFORD GRAMMAR SCHOOL & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
MONDAY, 3 FEBRUARY 2003
FILE NO/S.
APPLICATION 970 OF 2002
CITATION NO.
2003 WAIRC 07695
_________________________________________________________________________________________________________
Result
Representation
Applicant
Respondents

Correction Order issued

Mr J Welch
Dr IE Fraser on behalf of the AISWA
Ms S Laferla on behalf of the CCIWA
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 970 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 970 of 2002 be amended in the following
terms—
1.
In 4. Clause 33. – Fares and Motor Vehicle Allowances: subclause (2)(c) Schedule 1 – Motor Vehicle
Allowances, the figure 58.06 be deleted and replaced with 58.6.
2.
In 5. Clause 34. - Superannuation: subclause (1)(a) the figure 3% be deleted and replaced with 9%.
3.
In the basis for variations Clause 33. – Fares & Motor Vehicle Allowances: in Schedule 1 – Motor Vehicle
Allowance, Column B for Engine Displacement over 2600ccc for the Rest of the State, the figure of 76.1 be
deleted and replaced with 76.0.
4.
In the basis for variations Clause 33. – Fares & Motor Vehicle Allowances: in Schedule 2 – Motor Cycle
Allowance, Rate per Kilometre Column B the figure of 24.8 be deleted and replaced with 24.7.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

____________________
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2003 WAIRC 07696
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WORMALD SECURITY & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 969 OF 2002
CITATION NO.
2003 WAIRC 07696
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 969 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 969 of 2002 be amended in the following
terms—
1.
In 2. Clause 20. – Special Rates & Provisions: subclause (5) the figure 52 cents per day be deleted and replaced
with 54 cents per day.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
____________________

2003 WAIRC 07698
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ACTIV FOUNDATION (INC), RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 960 OF 2002
CITATION NO.
2003 WAIRC 07698
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 960 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 960 of 2002 be amended in the following
terms—
1.
In 1. Clause 9. – General Conditions: subclause (2)(a), the figure 42 cents be deleted and replaced with 41 cents.
2.
In 1. Clause 9. – General Conditions: subclause (2)(b), the figure 1.00 cents be deleted and replaced with
99 cents.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

____________________

850

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

2003 WAIRC 07699
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CEREBRAL PALSY ASSOCIATION OF WA INC, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 954 OF 2002
CITATION NO.
2003 WAIRC 07699
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondent
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 954 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 954 of 2002 be amended in the following
terms—
1.
In 1. Clause 8. – Fares and Travelling Time: subclause (2)(c) Schedule 2 – Motor Cycle Allowances, the figure
25.4 be deleted and replaced with 24.7.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

____________________

2003 WAIRC 07700
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CARIS THE JEWELLER & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 4 FEBRUARY 2003
FILE NO/S.
APPLICATION 951 OF 2002
CITATION NO.
2003 WAIRC 07700
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondents
Ms S Laferla
_________________________________________________________________________________________________________
Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 951 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 951 of 2002 be amended in the following
terms—
1.
In 2. Clause 11. – Meal Money: subclause (1) the figure $7.25 be deleted and replaced with $7.15.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
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1
2

3

PARKER J: For the reasons published by E M Heenan J, I agree that this appeal should succeed and that the orders
proposed by his Honour should be made.
HASLUCK J: The appellant, Gary Edward Garbett, applied to the Industrial Relations Commission for relief on the
grounds that he was harshly, oppressively or unfairly dismissed by the respondent, Midland Brick Company Pty Ltd. He
claimed that he was made redundant without any prior consultation contrary to certain provisions of the Minimum
Conditions of Employment Act 1993.
The appellant was unable to obtain relief from the Industrial Relations Commission. The notice of appeal to the Industrial
Appeal Court raises various issues for consideration. The principal issue is whether the requirements of the Minimum
Conditions of Employment Act concerning redundancy were complied with.
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Background
4
In April 1994 the appellant applied for and obtained the position of Senior Purchasing Officer and Store Manager for the
respondent company. He was responsible for the supervision of a number of employees including purchasing officers,
store warehouse personnel and two crane drivers. In March 1998 his contract of service was revised. The appellant
became the Purchasing Manager but with diminished authority.
5
In August 1998, following the appointment of a new General Manager, Mr Arndt, all areas of the business were put under
pressure to perform and it was made known to the workforce by management that the structure of the business was under
review. In November 1998, on the appellant’s evidence, he commenced reporting to the Commercial Manager,
Mr Richard Hyland.
6
By letter dated 18 November 1998 the appellant was informed by Mr Hyland that, as a consequence of a restructuring, the
appellant’s title and role would be “Senior Purchasing Officer”. His remuneration remained unchanged but he was told
that his role and “that of the other purchasing officers” would be to report directly to the Procurement Manager,
Mr Wheatley. Evidence given at the hearing suggested that this was a demotion.
7
In 1999 all purchasing officers underwent a performance appraisal. It seems that they were all rated fully satisfactory
except for the appellant who was rated “improvement required”. The appellant acknowledged in writing on the relevant
document that he agreed with the result.
8
In April 2000, the appellant returned from leave to find that the office which he occupied with another purchasing officer,
Ms Caroline Jamieson, was partitioned so that he and she then had each a small office instead of both occupying one
office. He was not consulted about this change.
9
On 18 May 2000, in the course of a short interview in Mr Wheatley’s office, the appellant was told that a review had
occurred of the Stores and Purchasing Department as a result of which, his position as Senior Purchasing Officer had been
made redundant. This was to take effect immediately and, as a result, his employment would terminate that day.
10
The appellant’s evidence in the subsequent proceedings was to the effect that he was not forewarned of any proposed
retrenchment. He was not given the option of working out his notice. He was simply handed a letter dated 18 May
2000 from the Commercial Manager, Mr Hyland, to himself which made it clear that there was no suitable alternative
employment for him.
11
The letter dated 18 May 2000 reads as follows (omitting the inessential parts)
“As a result of a recent review of the Stores and Purchasing department, the position of Senior Purchasing Officer
has been made redundant effective immediately. This means that your employment with the company ceases
effective today. The company has considered alternative positions but unfortunately we have not been able to find
any suitable alternative employment for you.
You will be paid a redundancy payment in accordance with the Boral Redundancy Policy. Payment details,
including accrued benefits such as Annual Leave and Long Service Leave are outlined in the attached
Redundancy Payment Advice.
In addition to the redundancy payment, the company will provide outplacement support to you to an agreed limit
through Chandler and MacLeod. This service will include job search services and planning for your future. Please
contact Catherine Hawkins or Andy Hughes on 9381 9133 to facilitate this service being provided.
If you have any questions relating to your redundancy entitlement and its processing, please contact Mark
Radford at the Pay office on 5518.
The company regrets that there is no suitable alternative employment for you and wishes you well for the future.”
12
The evidence given later established that a redundancy payment of $30,659.01 was credited to the appellant’s account on
17 May 2000, that is to say, on the day prior to the dismissal. Evidence was given on behalf of the respondent company
that this payment was due to a processing error made by officers of the company in Sydney.
Legal Proceedings
13
By notice of application dated 24 May 2000 the appellant lodged a claim for unfair dismissal with the Industrial Relations
Commission. The grounds of the claim were said to be that he was “made redundant without any prior consultation” in
breach of s 40, s 41 and s 42 of the Minimum Conditions of Employment Act. He sought reinstatement as the primary
remedy or alternatively 26 weeks compensation in lieu of reinstatement in the sum of $27,345.
14
Section 41 of the Minimum Conditions of Employment Act lies within Pt 5 of the Act. It reads as follows—
“41(1) Where an employer has decided to —
(a)
take action that is likely to have a significant effect on an employee; or
(b)
make an employee redundant,
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the
decision has been made, of the action or the redundancy, as the case may be, and discuss with the
employer the matters mentioned in subsection (2).
(2)
The matters to be discussed are —
(a)
the likely effects of the action or the redundancy in respect of the employee; and
(b)
measures that may be taken by the employee or the employer to avoid or minimize a
significant effect,
as the case requires.”
15
By s 40(1) the term “redundant” means being no longer required by an employer to continue doing a job because, for a
reason that is not a usual reason for change in the employer’s work-force, the employer has decided that the job will not
be done by any person.
16
I note in passing that, by s 3 of the Act, the term “minimum condition of employment” is defined to include a condition
prescribed by Pt 5. The effect of s 5(1) of the Act is that minimum conditions of employment extend to and bind all
employees and employers and are taken to be implied in any award or a contract of employment. Section 5(2) provides
that a condition of an award or a contract of employment that is less favourable to the employee than a minimum
condition of employment has no effect. By s 5(4) a purported waiver of a right under the Act has no effect.
17
The appellant’s application was brought on for hearing before Commissioner Wood. On 9 May 2001 he ruled that the
appellant was not entitled to relief. He held at par 53 of his judgment that the respondent had discharged its onus of
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proving there was a valid redundancy and noted that the appellant’s duties were picked up by the remainder of the staff in
the purchasing section. He considered that the appellant was offered the opportunity to work out his notice and that there
was no malice or oppression involved in the changes to the office accommodation.
18
Commissioner Wood went on to hold that the respondent did not infringe the requirements of the Minimum Conditions of
Employment Act. He made the following observations at par 60 concerning an argument put to him by Mr Stokes on
behalf of the appellant—
“Mr Stokes says also that the respondent did not comply with s 41(1)(b) in that Mr Garbett was not told as soon as
reasonably practicable after the decision was made. The evidence of Mr Ryan was that Mr Arndt decided who
was to be made redundant based on a recommendation. He says that Mr Arndt agreed to Mr Garbett’s redundancy
late on 17 May 2000. Mr Ryan says that the paperwork to implement the redundancy was prepared in advance and
that Mr Garbett was advised in the meeting on the morning of 18 May 2000. He also says that the payment to
Mr Garbett on 17 May 2000 was an error in communication with the Sydney office. I would say that I have paid
close attention to the giving of this evidence and the extensive cross-examination and I accept the evidence of
Mr Ryan as plausible and correct. In that sense, while the respondent has not been sufficiently careful, I do not
find that they have breached this provision of the Minimum Conditions of Employment Act.”
19
Later, Commissioner Wood found that the appellant had not proved his case that someone else should have been chosen
for redundancy or that he should have been given another position. He concluded as follows—
“Whilst I consider a greater level of discussion with Mr Garbett would have been appropriate, weighing up all the
circumstances in this matter, I do not consider that Mr Garbett’s selection for redundancy was unfair, harsh or
oppressive. Accordingly, I would dismiss the application.”
Appeal to Full Bench
20
The appellant’s agent, Mr Stokes, lodged notice of appeal to the Full Bench against the whole of the decision. The
Commissioner was said to have erred in law and fact in respect of a number of discrete matters. Ground 1 was directed to
a finding that at the time of termination the appellant had equal status with the other three purchasing officers,
ground 2 was directed to credibility issues, ground 3 was directed to a review of the employment situation undertaken in
December 1999, ground 4 concerned the employer’s compliance with s 41 of the MCE Act, ground 5 was directed to the
Commissioner’s finding that the appellant’s position was redundant, ground 6 concerned an alleged failure by the
Commissioner to act with procedural fairness.
21
The Full Bench dismissed the appeal on 6 February 2002. His Honour the President PJ Sharkey handed down lengthy
reasons for decision which were endorsed by Commissioners Coleman and Smith.
22
The President noted at par 38 of his reasons for decision that the Commissioner at first instance had found the
following—
“(a)
That the respondent had discharged the onus in proving that there was a valid redundancy and that the
employer was engaged in an extensive review of its operations.
(b)
That Mr Garbett’s position was not filled by anyone else following his termination, which followed a
series of reviews including an assessment of Mr Garbett’s work area and a decision to reduce costs by
$100,000.00. Mr Garbett’s duties were picked up by the remainder of the staff in purchasing and the
unchallenged evidence was that this change was operating well.
(c)
That the redundancy was effected to save costs and that Mr Garbett was made redundant largely, but not
solely, for costs reasons, the other factor being performance.
(d)
The Commissioner did not accept, the employer having made a choice between Mr Garbett and other
purchasing staff, Mr Garbett’s equivocal and unconvincing evidence that there were other positions for
which he could have been considered.
(e)
That Mr Garbett, on the evidence, was offered the opportunity to work out his notice and he did not
consider that there was any malice or oppression in the changes to the office accommodation on the part
of the respondent.
(f)
That, whether another employee should have been chosen for redundancy instead of Mr Garbett, was
not established by Mr Garbett.
(g)
That the respondent had not offended the requirements of the MCE Act.
(h)
That the evidence was that Mr Garbett was not targeted for cost cutting and that other workers were
made redundant and operation of costs, including the costs of inventory, were reduced and continued to
be reduced.
(i)
That this fitted within the definition in s 40 of the MCE Act.
(j)
That, as to s 41(1)(b) of the MCE Act, the Commissioner accepted Mr Ryan’s evidence and that, whilst
the respondent had not been sufficiently careful, this provision of the MCE Act was not breached.
(k)
That, whilst he considered a greater level of discussion with Mr Garbett would have been appropriate,
weighing up all of the circumstances in the matter, he did not consider that Mr Garbett’s selection for
redundancy was unfair, harsh or oppressive, and accordingly would dismiss the application.”
23
Against the background of these findings, President Sharkey proceeded to address each of the six grounds of appeal. In
the final analysis, he was of the view that the appellant had not established that the exercise of the discretion at first
instance had miscarried. He held that no ground of appeal was made out. Accordingly, the appeal should be dismissed.
Appeal to Industrial Appeal Court
24
The appellant proceeded to lodge a notice of appeal from the decision of the Full Bench to the Industrial Appeal Court.
The grounds of appeal are prolix, and are directed to many issues of fact. It became apparent at the hearing that many of
the issues and sub-issues raised by the grounds of appeal did not have any real prospects of success. At the material time
s 90(1) of the Industrial Relations Act provided that an appeal lies to the Industrial Appeal Court from any decision of the
Full Bench on the ground that the decision is erroneous in law or is in excess of jurisdiction but upon no other ground. I
will therefore give only a broad description of the grounds of appeal. Each of the grounds was prefaced by a reference to
an alleged error in law in failing to give proper consideration to and provide adequate reasons for certain findings.
25
The appellant asserted in ground 1 that the Full Bench erred in law in regard to certain findings concerning the
performance of the appellant. Ground 2 was directed to the respondent’s redundancy policy and related matters.
Ground 3 was directed to certain supposed findings such as the lack of a specific warning that the appellant’s job was in
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jeopardy and the basis for the redundancy. Ground 4 was directed to further evidentiary issues including a supposed
finding that the redundancy payment was paid into the appellant’s account by mistake and a finding that the appellant was
given the option of working out his notice. Ground 5 was directed to an issue concerning discovery and a supposed
finding that there was no prejudice to the appellant in respect of procedural fairness issues.
26
Importantly, for present purposes, ground 4 contained an assertion that the Full Bench erred in law in failing to give
proper consideration to and provide adequate reasons for two findings in particular, namely, that the requirements of the
Minimum Conditions of Employment Act were complied with (par 4(d)); that the appellant waived his right to discuss the
adverse effects of his redundancy at the meeting of the 18 May 2000 (par 4(e)).
Legal Principles
27
In earlier discussion I noted that for present purposes an appeal lies to the Industrial Appeal Court on the ground that the
decision is erroneous in law or is in excess of jurisdiction. It is generally thought that the question of whether a word or
phrase in a statute is to be given its ordinary meaning or some other meaning is a question of law. The meaning of a
technical legal term is a question of law. The effect or construction of a term whose meaning or interpretation is
established is a question of law. Whether facts fully found fall within the provision of a statutory enactment properly
construed is generally characterised as a question of law: Collector of Customs v Pozzolanic Enterprises Pty Ltd (1993)
43 FCR 280; Collector of Customs v Agfa-Gevaert Ltd (1995) 186 CLR 389.
28
The reasoning processes which led to the operative conclusions should be set out in clear and unambiguous language so
that it can be determined whether there is an error of fact or of law: Ruane v Woodside Offshore Petroleum Pty Ltd
(1990) 71 WAIG 913. A substantial failure to state reasons for a decision where reasons should be given can amount to an
error of law: Dornan v Riordan (1990) 24 FCR 564.
29
In Gromark Packaging v Federated Miscellaneous Workers Union of Australia, WA Branch (1992) 46 IR 98
Franklyn J of the Industrial Appeal Court reviewed a number of previously decided cases with a view to defining the
proper approach to be adopted by the Industrial Appeal Court in regard to a claim of unfair dismissal where redundancy
was in issue. I am conscious that that case was decided prior to the enactment of the Minimum Conditions of Employment
Act.
30
Franklyn J was of the view that in the circumstances of that case the finding of fact which gave rise to the dismissal was
not one of misconduct but of redundancy. That was a conclusion of fact arrived at by inference from found facts by the
Commissioner who had the benefit of seeing and hearing witnesses. His Honour affirmed the principle that an appellate
court does not overturn findings of fact unless satisfied that the trial Judge has misdirected himself or that any advantage
enjoyed by the trial Judge by reason of having seen and heard the witnesses could not be sufficient to explain or justify
the trial Judge’s conclusions. His Honour said that, as to inferences, an appellate court may itself decide on the proper
inferences to be drawn from facts which are undisputed or established by the findings of the trial Judge, but it shall give
full weight and respect to the conclusions of the trial Judge. An inference properly open on such facts is only to be
overturned if considered wrong. These principles are to be applied by the Full Bench. The appeal to the Industrial Appeal
Court in the Gromark case succeeded because it was not open to the Full Bench to substitute a finding contrary to the
finding made by the Commissioner at first instance.
31
In the course of his reasons for decision Franklyn J drew upon the reasoning in Robe River Iron Associates v
Australian Workers’ Union, WA Branch (1987) 67 WAIG 320. He held that a decision on the question of whether a
dismissal was unfair is a discretionary decision because a value judgment is required to be made as to whether the
conduct which gave rise to the dismissal, viewed in all of its circumstances, justified the dismissal. However, a finding of
misconduct or of redundancy, which gives rise to a legal right to dismiss an employee, is not the subject of a discretionary
judgment. A finding as to misconduct or redundancy is a conclusion of fact. The exercise of discretion arises only at the
next step, that is to say, in determining whether the consequence of the misconduct or redundancy is fairly that of
dismissal.
32
In the present case, consistently with the reasoning I have just described, I proceed from the premise that findings directed
to the question of whether there was a redundancy gave rise essentially to an issue of fact. As to a factual issue of that
kind, prima facie, it was not open to the Full Bench, and it is not open to the Industrial Appeal Court, to substitute a
contrary finding unless the finding was tainted by an element of misdirection. On the other hand, the Commissioner’s
ruling can properly be characterised as a discretionary judgment.
33
A party appealing from a decision is generally not at liberty to raise a new argument on appeal which it failed to put
(whether deliberately or inadvertently) during the hearing giving rise to the decision appealed from: Metwally v
University of Wollongong (1985) 60 ALR 68. Further, an appellant is generally confined to the issues raised in the notice
of appeal.
34
I pause to say that there was some suggestion in the circumstances of the present case that the appellant was not at liberty
to raise the question of whether the employer had discharged its obligation to inform pursuant to s 41 of the Minimum
Conditions of Employment Act. However, I am of the view that this matter can be raised. It was brought into issue by the
description of the grounds of relief set out in the appellant’s initial application to the Industrial Relations Commission. To
my mind, it is sufficiently reflected in grounds 4(e) and 4(d) of the notice of appeal to the Industrial Appeal Court. It has
been a live issue throughout the dispute.
Some General Observations
35
In view of the conclusion I have come to concerning grounds 4(e) and 4(d) of the notice of appeal I am not inclined to
traverse at length the arguments and submissions bearing upon the other grounds of appeal. The grounds were not
expressed in a succinct manner and the arguments directed to them were mostly concerned with evidentiary issues and
attempts to modify or displace findings of fact. I was not persuaded, having regard to my review of the relevant legal
principles, that the appeal should be allowed on any of these grounds.
36
In my view, the principal issue before the Industrial Appeal Court was the issue reflected in ground 4(e) of the notice of
appeal, namely, whether the respondent company complied with the requirements of the Minimum Conditions of
Employment Act. This ground of appeal is broadly expressed. However, as I have indicated, having regard to the terms of
the initial application for relief, it can be regarded as bringing into issue essentially the question of whether the respondent
employer complied with its obligations under s 41 of the Minimum Conditions of Employment Act. The resolution of this
question will have a bearing upon the further question of whether the termination of the appellant’s employment was
effected unfairly.
37
In earlier discussion I noted that the Industrial Appeal Court is not at liberty to review findings of fact save in certain
limited circumstances. However, the question of whether findings of fact fall within the scope of a statutory enactment
properly construed is generally a question of law. When one examines the reasoning of Commissioner Wood in the

898

38

39
40
41

42

43

44

45

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

present case, the interpretation given to s 41 of the Minimum Conditions of Employment Act and the notion that an
employee is entitled to be informed and to discuss certain matters with the employer is not made clear. The findings of
fact bearing upon this issue do not appear to be sufficient to support the ruling in favour of the respondent company.
I digress to say that I find the language used in s 41 of the Act to be somewhat problematic. The draftsman seems to have
made a determined effort to avoid using the normative language usually associated with the creation of rights and duties,
although, as the heading indicates - “Employee to be Informed” - it seems that an entitlement, or something in the nature
of a right, is being conferred upon the employee. This suggests, according to the conventional mode of jurisprudential
reasoning, that the employer is subject to a corresponding duty.
Viewed in that light, the provision says, in effect, that where an employer has decided to make an employee redundant he
shall inform the employee as soon as possible after the decision has been made of the redundancy and shall discuss with
the employee the matters mentioned in s 41(2).
The notion that the provision is concerned with rights and duties is borne out to some extent by s 41(2) which speaks of
the “matters to be discussed”. This suggests that certain matters must be the subject of a discussion, that is to say, the
employee is entitled to have a discussion about certain prescribed matters.
The matters to be discussed are the likely effect of the redundancy in respect of the employee and measures that may be
taken by the employee or the employer to avoid or minimise a significant effect as the case requires. It is quite clear from
this that the purpose of the discussion is to look at ways and means of ameliorating the effects of the redundancy upon the
employee.
Section 18 of the Interpretation Act 1984 requires that a construction that would promote the purpose underlying a written
law is to be preferred to a construction that would not promote that purpose. This lends support to the notion that a
statutory provision which purports to confer upon the employee an entitlement or right to be informed and to participate
in a discussion about certain matters of importance to him does more than require that an opportunity be provided for
such a discussion to take place. It imposes upon the employer a duty to inform and to ensure that a discussion about the
matters to be discussed occurs.
It may be that in a new era of drafting techniques, the language of rights and duties is thought to be anachronistic.
However, for myself, I have to say that I find it difficult to give an intelligible meaning to the provision in question unless
an attempt is made to define the responsibilities of the parties by reference to familiar analytical tools. Parliamentary
enactments are essentially prescriptive. For a provision to say simply that there shall be a discussion without making it
clear whether any party is obliged to initiate the discussion would be vacuous. To give the words a meaning, one must
look at the provision as a whole and in this case the tenor of the language used is that the employer is obliged to take
certain steps with a view to ameliorating the effects of the redundancy, such steps being essentially the prompt provision
of information about the decision and the initiation of a discussion which may be of some assistance to the employee in
dealing with the consequences of the decision.
The effect of s 5 of the Minimum Conditions of Employment Act is to make the steps to be taken a condition of the
contract of employment. This too suggests that it is appropriate to construe the language used in s 41 by reference to the
usual normative framework of contractual obligations. On any view of the matter, the statutory provision does not
expressly oblige the employee to initiate the discussion, although it would be open to him to do so. If it were the intention
of the draftsman to go no further than to require that the employer provide an opportunity for discussion, without being
obliged to ensure that a discussion occurs, one would expect to find a clear statement to that effect. As it is, the provision
clearly contemplates that there will be a discussion about the “matters to be discussed”. In the context of a provision
which purports to be conferring a benefit upon the employee, this must lead to a conclusion that the employer will initiate
a discussion about the matters to be discussed.
Let me now return to the circumstances of the present case.

The Present Case
46
Commissioner Wood refers at par 30 of his reasons to evidence that the decision to terminate the appellant was made by
the General Manager, Mr Arndt, on Mr Ryan’s recommendation, the night before the appellant was terminated. Mr Ryan
said in evidence that during the discussion on termination Mr Garbett was offered use of a car for a week and to work out
his notice but rejected these offers. The Commissioner was convinced (at par 44) that the decision to make the appellant
redundant was driven by cost motives following the review led by Mr Ryan. He was sure that the decision to choose the
appellant as opposed to other purchasing staff was due to the fact that the appellant’s salary was more than the other staff
and his performance was judged as below the standard required.
47
It was against this background that the Commissioner found that the respondent had discharged its burden of proof. The
respondent had established that there was a valid redundancy and that the appellant’s duties were picked up by the
remainder of the staff in purchasing. The Commissioner considered, on the evidence, that the appellant was offered the
opportunity to work out his notice. He found (at par 56) that in relation to whether another employee should have been
chosen for redundancy, the appellant had not proven his case.
48
When the Commissioner turned to s 41 of the Minimum Conditions of Employment Act and the obligation to inform and
possibly to discuss, he clearly accepted that Mr Arndt agreed to the appellant’s redundancy late on 17 May 2000 and that
the appellant was advised of the discussion at the meeting on the morning of 18 May 2000. The Commissioner concluded
that while the respondent “has not been sufficiently careful” he (the Commissioner) was not prepared to hold that the
provisions of the Minimum Conditions of Employment Act had been infringed.
49
In the final paragraph of his judgment, the Commissioner addressed the appellant’s contention that the termination was
contrary to the provisions of the Act and lacked fairness because no discussion was held with the appellant to ascertain his
thoughts on being made redundant, or why he was chosen for redundancy as opposed to someone else. The Commissioner
dealt with the latter issue by referring to his earlier finding that the appellant had not proved his case in regard to this
issue. He then went on to say that whilst he considered that a greater level of discussion with the appellant would have
been appropriate, he did not consider that the appellant’s selection for redundancy was unfair, harsh or oppressive.
50
It emerges, then, from this review of the judgment, that the Commissioner was apparently prepared to hold that on
18 May 2000 there was some discussion concerning an offer made to the appellant that he could work out his notice. The
findings do not suggest that there was any discussion concerning other matters. More particularly, there is nothing in the
findings to suggest that the respondent employer initiated a discussion about the matters described in s 41(2) as the
matters to be discussed or that such matters were discussed, save to the extent that some exchanges about the appellant
working out his notice might arguably be regarded as a matter bearing upon the likely effect of the redundancy upon him.
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Further, it is clear that the only discussion of any kind that took place after the decision to terminate was made on 17 May
2000 was at the brief meeting on the following day, 18 May 2000, at which the appellant was handed a letter effecting the
termination. The letter of 18 May 2000 in its terms certainly does not contemplate that there was to be any discussion
directed to matters of the kind referred to in s 41(2) of the Minimum Conditions of Employment Act, or that the employer
had its obligations in that regard in mind.
The Full Bench addressed these issues in dealing with ground 4 of the appeal before it. President Sharkey was of the view
at par 74 of his reasons that the matters which the appellant was entitled as an employee to discuss were the likely effect
of the redundancy and measures that might be taken by the employee or the employer to avoid or minimise a significant
effect as the case requires. The learned President was of the view that the appellant did not raise the matters he was
entitled to discuss. He went on to say this at par 79—
“79.
Next, Mr Garbett did not seek to discuss the measures that might be taken by either the employer or
employee to minimise the effect of the action although the officers of the employer might clearly be
held to have attempted to have done that by at least referring to offers to work out the notice and to
provide the company car. It is quite clear, and it was open to so find, that Mr Garbett was anxious to
make a clean break, and did. For those reasons, it is quite clear, and the Commissioner at first instance
was correct in finding, that the employee, Mr Garbett, was informed in accordance with the MCE Act of
the redundancy as soon as practicable after the decision was made, and was afforded an opportunity to
discuss the matters required by the MCE Act, to be discussed, of which opportunity he did not avail
himself of. In our opinion, the notice was given as soon as ‘reasonably practicable’ because the word
‘practicable’ might be paraphrased in the context of the section to provide that the notice is capable of
being given in the circumstances of the case at a particular time. What is reasonably practicable is, in
our opinion, a matter of fact to be determined upon the whole of the circumstances of the case, and in all
of the circumstances of this case it could not be at all properly said that the notice was not given, being
given the next day after the decision was made, as soon as it was reasonably practicable (see the
discussion of the phrase ‘reasonably practicable’ in Lansdell v Reed (1981) 28 SASR 253 at pages
254-256 per Walters J.”
This passage suggests that it is sufficient for an employer to inform the employee of the decision and then to afford to the
employee an opportunity to discuss the matters mentioned in s 41(2), namely, the likely effects of the action or the
redundancy in respect of the employee and measures that may be taken by the employee or the employer to avoid or
minimise a significant effect.
In my view, as I foreshadowed in my earlier observations, this reveals a misconception as to the nature of the obligations
imposed upon the employer by the statutory provision. It is significant that s 41(2) speaks of “the matters to be
discussed”. This suggests that the employer has an obligation to raise the matters for discussion and to ensure that the
relevant points are in fact covered. Further, and in any event, in the case of remedial legislation of this kind which is
obviously designed to ameliorate the effects of redundancy to some extent, the provision clearly requires that there be a
discussion.
To my mind, if the employee remains silent, possibly because of shock or diffidence or ignorance about his statutory
entitlement, it is not open to the employer to leave the matter in abeyance. The employer must ensure that a discussion of
the prescribed kind takes place, so that the employee will be able to draw the employer’s attention to any considerations
that may have been overlooked such as, adverse effects upon the employee or measures that might be taken to avoid or
minimise the effect.
When the provision is viewed in this light it becomes apparent in the circumstances of the present case that the findings
made by Commissioner Wood, which were subsequently approved by the Full Bench, are not sufficient. There are no
findings to the effect that at the meeting on 18 May 2000 that any person on behalf of the respondent employer took
positive steps to ensure that there was a discussion concerning “the matters to be discussed”, namely, the likely effects of
the redundancy in respect of the employee and measures that might be taken by the employee or the employer to avoid or
minimise a significant effect as the case requires.
The findings of the Commissioner suggest that if a discussion of the required kind had taken place then the appellant
might have had difficulty in mounting a persuasive case (as he had difficulty in mounting such a case at a later stage
before the Industrial Relations Commission) that someone else should have been chosen for redundancy or that he should
have been given another position. However, for present purposes, the crucial question is whether the findings made by the
Commissioner establish that a discussion of the required kind took place. There do not appear to be findings to that effect.
Indeed, the findings, such as they are, are ambiguous because they suggest that the only matter under discussion was
whether the employee could work out his period of notice.
If, as appears to be the case, the discussion was confined to the issue of working out the period of notice, that does not
appear to be a sufficient compliance with the statutory requirement. I have noted already that the letter dated 18 May
2000, in its terms, is compelling evidence that the employer was not minded to initiate a discussion of the required kind
and did not do so. I therefore consider that the appellant has made out ground 4(d) of the grounds set out in the notice of
appeal before the Industrial Appeal Court.
Ground 4(e) asserts that the Full Bench erred in law in failing to give proper consideration to and to provide adequate
reasons for its findings that the appellant waived his right to discuss the adverse effects of his redundancy at the meeting
of 18 May 2000. Counsel for the appellant did not identify precisely which passages of the judgment of President Sharkey
amounted to a finding that the appellant had waived his rights. However, in essence, I understood counsel for the
appellant to be relying upon reasoning of the kind reflected in par 79 of the judgment mentioned above, and upon similar
passages in which reference was made to the notion that the appellant did not avail himself of the opportunity supposedly
afforded to him on 18 May 2000 to discuss matters of concern.
If these passages are to be characterised as a finding of waiver, I am of the view that such a waiver cannot be relied upon
by the respondent in the circumstances of the present case. A waiver generally requires that the party said to be waiving is
aware of his entitlements and makes a conscious determination not to insist upon his rights. There was no evidence in the
present case that the appellant had the required degree of knowledge as at 18 May 2000. Further, and in any event, as I
noted in my review of the statutory provisions, s 5(4) of the Minimum Conditions of Employment Act provides expressly
that a purported waiver of a right under this Act has no effect. Accordingly, to the extent that it might be thought that
Commissioner Wood and the Full Bench found against the appellant upon the basis of a waiver of rights, I consider that
such a view should be regarded as an error of law.
I noted in earlier discussion also that by s 5(1) the minimum conditions of employment extend to and bind all employees
and employers and are taken to be implied in a contract of employment. A minimum condition of employment is defined
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to include a condition prescribed by Pt 5 of the Act such as the obligation to inform and discuss set out in s 41 which lies
within Pt 5 of the Act. If one arrives at the conclusion that s 41 has not been complied with, in that no sufficient
discussion has taken place, then it follows in the circumstances of the present case that the respondent employer was in
breach of an implied condition of the contract of employment at the time the termination was effected.
Such a conclusion does not lead inevitably to the further conclusion that the employee, in this case the appellant, has been
subjected to an unfair dismissal and is entitled to relief pursuant to the relevant provisions of the Industrial Relations Act.
It emerges from my review of the decided cases that a decision to dismiss in the context of redundancy is a discretionary
decision. If the employer failed to take account of or give proper consideration to its obligations under s 41, as appears to
be the case, then the exercise of the discretion could arguably be held to have miscarried. However, for the reasons given
by Heenan J, I consider that the question of whether or not there was harsh, oppressive or unfair dismissal in the present
case depends on whether the breach of the implied term caused any loss or injury to the appellant by reason of the manner
in which the related termination was implemented. With respect, I agree with his view that findings will be required as to
whether any identifiable loss was caused and whether the likely effects of the redundancy might have been avoided or
minimised by discussion.
I noted in earlier discussion that, by his initial application, the appellant sought reinstatement or, alternatively, 26 weeks
compensation in lieu of reinstatement. However, the approach of the Industrial Appeal Court in relation to the question of
relief is governed essentially by s 90(3) of the Industrial Relations Act which provides that on the hearing of the appeal
the Court may confirm, reverse, vary, amend, rescind, set aside or quash the decision the subject of the appeal and may
remit the matter to the President, the Full Bench, or the Commission in Court Session, as the case requires, for further
hearing and determination according to law.
Section 90(3a) being an amendment that took effect on 1 August 2002, now provides that if any ground of the appeal is
made out but the Court is satisfied that no injustice has been suffered by the appellant or a person who is a member of or
represented by the appellant, the Court shall confirm the decision the subject of the appeal unless it considers that there is
good reason not to do so. I do not see that provision as having any application in the circumstances of the present case.
For the reasons I have given previously, I consider that the appellant is entitled to succeed in his appeal in respect of his
contention that the respondent employer failed to comply with the obligation to inform and discuss imposed upon the
employer by s 41 of the Minimum Conditions of Employment Act. However, it will be apparent from my reasoning, that
this conclusion flows essentially from a lack of any clear finding as to what discussion, if any, took place on 18 May
2000 at the meeting between representatives of the employer and the appellant shortly before the termination took effect.
I am generally in agreement with the views of expressed by Heenan J concerning damages and his conclusion that where
relief is claimed for harsh, oppressive or unfair dismissal the court or tribunal should concentrate on the overall effect of
the dismissal in its context rather than treating the issue as concluded by the establishment of any breach by the employer
of the terms of the contract of employment however inconsequential. It therefore seems to me that the appropriate
disposition of the present case is for the decisions made by the Commissioner and the Full Bench to be set aside to the
intent that the matter will be remitted to Commissioner Wood for a determination to be made as to whether the appellant
is entitled to relief having regard to the reasons of the Industrial Appeal Court and any further findings that are made. If
the appellant is found to be entitled to relief it will be for the Commissioner to determine the appropriate form of the
relief. I agree that orders should be made in the terms proposed by Heenan J.
EM HEENAN J: The course of this litigation originating with the appellant’s application to the Industrial Relations
Commission for relief against alleged unfair dismissal by the respondent, the decision of Commissioner Wood at first
instance, and the subsequent decision of the Full Bench in the Industrial Relations Commission dismissing the appellant’s
appeal from the rejection of his claim by Commissioner Wood have all been fully described in the reasons for decision of
Hasluck J. I have had the great advantage of reading these in draft. His Honour has also described the issues which arose
at the earlier stages of the proceedings and on this appeal and has identified all the material findings made by the
Industrial Relations Commission, both at first instance and on appeal. With respect, I agree with the analysis and
summary of the background of the dispute and of the proceedings in the Commission which had been described by his
Honour and I gratefully adopt them. This allows me to proceed directly to what I consider to be the issues arising on this
appeal.
I also agree that the only issues of law raised by the appellant, despite his numerous efforts to clothe issues of fact as
issues of law, are the questions of whether or not the respondent’s termination of the employment of Mr Garbett which
was effected on 18 May 2000 constituted any breach by the respondent of obligations imposed by the Minimum
Conditions of Employment Act (1993) (MCEA) and, if so, what are the consequences for the parties in these present
proceedings of such a breach. In my view these questions require a consideration of the scope of the jurisdiction of the
Commission in dealing with claims for unfair dismissal where the facts establish that the applicant’s employment has
been terminated because of redundancy and what are the rights or entitlements of an employee where attention is being
given by his employer to dismissing him or her because of redundancy. That leads on to a consideration of the place of
the Minimum Conditions of Employment Act and its effect in the present situation.
The jurisdiction of the Commission to enquire into and deal with any industrial matter is conferred by s 23(1) of the Act
which expressly recognises that this includes a claim of harsh, oppressive or unfair dismissal - s 23(3)(h), but in such a
case the orders which the Commission may make are restricted to those authorised by s 23A.
A claim for relief by an employee alleging that he or she has been harshly, oppressively or unfairly dismissed from his
employment can be referred to the Commission by the employee himself or herself - s 29(1)(b)(i). It has long been
recognised that s 29 does not enlarge or diminish the general jurisdiction of the Commission to deal with any industrial
matter as conferred by s 23(1), but is an express recognition that a claim for relief by an employee for an alleged harsh,
oppressive or unfair dismissal is within the general jurisdiction of the Commission - Coles Myer Ltd v Coppin & Ors
(1993) (1993) 11 WAR 20; 73 WAIG 1754 and Dellys v Elderslie Finance Corporation Ltd [2002] WASCA 161 - IAC.
Similar, but not identical, avenues for redress are conferred in the industrial legislation of all other States, except Victoria,
and in the federal jurisdiction, including the Territories, by Commonwealth legislation. Employees in the State of Victoria
have access to the rights conferred by the Federal legislation by reason of the reference by Victoria of these powers to the
Commonwealth - Commonwealth Powers (Industrial Relations) Act 1996 (Vic), the Constitution s 51(xxxvii) and
Workplace Relations Act 1996 (Cth) s 492. The unfair dismissal laws were first introduced into federal industrial
legislation in March 1994. The absence of such provisions, before that date, explains various unsuccessful attempts by
individual employees or unions to seek equivalent remedies by searching for implied terms in the contract of employment
in cases such as Byrne & Frew v Australian Airlines Ltd (1995) 185 CLR 410. As I shall endeavour to explain, the
nature and significance of terms implied in a contract of employment in Western Australia by the MCEA have an
important bearing on this case.
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The references to “harsh, oppressive or unfair” dismissal in s 23, s 23A and s 29 should be understood as the use of
essentially non-technical words designed to cover a range of situations where, while there is an overlap between them, the
gist of each will go to differing matters. It has been said that no redefinition or paraphrase of the similar test “harsh, unjust
or unreasonable” as it appeared in the Manufacturing Grocers’ Award 1985 is desirable - Bostik (Australia) Pty Ltd v
Gorgevski (No 1) (1992) 36 FCR 20 at 28 per Sheppard and Heerey JJ, which was cited with approval by McHugh and
Gummow JJ in Byrne & Frew v Australian Airlines Ltd (supra) at 476. A dismissal may be harsh, oppressive or unfair
notwithstanding that it did not constitute a wrongful dismissal at law. In other words, a harsh, oppressive or unfair
exercise of the legal right to dismiss an employee may give rise to an entitlement for relief under s 23A, although this will
not necessarily be the case. A full examination of the features of the particular case must always be undertaken to assess
the nature and effect of the dismissal in its particular context. For one of many examples where the exercise by the
employer of the right of dismissal at law was upheld, but the termination of employment was nevertheless held to be
harsh, oppressive or unfair - see FDR Pty Ltd & Ors v Gilmore & Ors; Gilmore v Cecil Bros & Ors (1998) 78 WAIG
1099, IAC, especially per Kennedy J and per Anderson J.

72

Because there is such a wide variety of factors which may affect any individual case, no universal or exhaustive list of the
circumstances which may constitute harsh, oppressive or unfair dismissal can be given. Often, however, the issue in a
particular case will require a consideration of the length or quality of the employee’s service, the culture of the workplace,
the prospects for other employment of the individual employee, and the employer’s treatment of past incidents and of
other employees. Where misconduct is alleged or relied upon there will be a burden on the employer to demonstrate that
the alleged incident did occur and also to evaluate any mitigating circumstances. Factors such as these going to the
reasons for the particular dismissal are frequently referred to in the authorities in this area as matters of “substantive”
fairness, as opposed to issues of “procedural” fairness which relate to the manner in which the employee was notified of
the proposed termination, what opportunity, if any, he or she was given to respond and the time and method employed in
effecting the termination. This distinction between substantive and procedural issues going to the question of whether or
not a particular dismissal was harsh, oppressive or unfair can be useful in certain cases but it entails the danger of
regarding the statutory test as having separate application and different meanings in different contexts. Such an approach
must be rejected because, however the issue may arise, the decision for the Commission, or a court in any particular case,
is simply whether the individual termination of employment was harsh, oppressive or unfair and that test must always be
applied without any gloss. For a criticism of how the distinction between procedure and substance in this area is elusive
and how it may be unhelpful and contrary to the true meaning of the statutory phrase, see McHugh and Gummow JJ in
Byrne & Frew v Australian Airlines Ltd (supra) at 465.

73

In this State a test which has been adopted by the Commission, and approved by this Court, is to consider whether the
dismissal amounted to an abuse of an employer’s right to dismiss thus rendering the dismissal harsh or oppressive Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635; Miles v Federated Miscellaneous Workers’
Union of Australia, Hospital Service and Miscellaneous (WA) Branch (1985) 17 IR 179; 65 WAIG 385, IAC and Robe
River Iron Associates v The Association of Draughting, Supervisory and Technological Employees, WA Branch (1987)
76 WAIG 1104, IAC. In cases where the alleged harsh, oppressive or unfair nature of the dismissal relates to the
procedure followed by the employer in effecting the termination of employment it has been held in this State that a failure
to adopt a fair procedure by the employee can lead to a finding that the dismissal was harsh, oppressive or unfair Bogunovich v Bayside Western Australia Pty Ltd (supra), but a lack of procedural fairness may not automatically have
this result - Shire of Esperance v Mouritz (No 1) (1991) 71 WAIG 891 IAC.

74

Quite obviously there must be situations when an employer is entitled to exercise his legal right to terminate the
employment of an individual employee, in accordance with the terms of the particular contract of employment, although
there has been no serious misconduct or other breach of the terms of the contract of employment by the particular
employee. The need to terminate a contract of employment may arise because of some change in the nature of the
employer’s business, or a shift of business location, or some restructure genuinely considered by the employer to be
necessary for the improvement or refinement of its business operations or for some other reason quite independent of the
performance of the individual employee or employees. Terminations of employment for these reasons are often described
as being because of redundancy, a term of somewhat variable meaning depending upon the context and circumstances.
Although the Industrial Relations Act does not contain any reference to “redundancy” the concept has long had a
recognised application for termination of employment as a sufficient justification by an employer for a single decision or
a series of decisions to dismiss employees. Nor is there any express reference to “redundancy” in the Federal legislation Workplace Relations Act (1996), although that Act does refer to the “operational requirements of the employer’s
undertaking, establishment or service” - s 170CG(3)(a). A similar phrase was once contained in the Western Australian
legislation in s 23AA, introduced by Act No 39 of 1995 but repealed by Act No 3 of 1997. That section, as it stood before
its repeal, created an onus of proof on the employer to show that there was a ground or grounds upon which the
Commission could find that a challenged dismissal was justified, failing which, a claim by an employee affected for
harsh, oppressive or unfair dismissal was to be taken to have been established. Significantly, the section provided that, in
respect to this onus imposed upon the employer, a dismissal would be justified “if there was a valid reason, or were valid
reasons, connected with the employee’s capacity or conduct, or based on the operational requirements of the undertaking,
establishment or service, for the dismissal”. Despite the repeal of that section in 1997, I consider that the reference to “the
operational requirements of the undertaking, establishment or service” of the employer was a recognition of what, by
then, as it still remains, was a well recognised acceptance of the notion of redundancy in this setting.

75

That there may be genuine operational reasons rendering a particular employee redundant, which of themselves would
justify an employer in terminating the employment of that individual employee, yet, because of the manner in which the
termination was effected, the overall result can produce a harsh, oppressive or unfair dismissal has also long been
recognised. FDR Pty Ltd & Ors v Gilmore & Ors; Gilmore & Anor v Cecil Bros & Ors (1998) 78 WAIG 1099 IAC, as
already noted, is one example which recognises such a situation, notwithstanding that the case involved a bona fide
redundancy, and also Kenefick v Australian Submarine Corporation Pty Ltd (No 2) (1996) 65 IR 366 (IRC of Aust).

76

In this State it has been held that the circumstances in which a redundancy will occur include not only the abolition of the
job in question, but also when a workforce is reduced because there is labour in excess of that reasonably required to
perform the work which is the employer’s business - Gromark Packaging v Federated Miscellaneous Workers Union of
Australia, WA Branch (supra) per Franklyn J at 107. There being no definition of the term “redundancy” within the
Industrial Relations Act (1979), and because the concept is associated with the operational requirements of the enterprise
of the employer I do not consider that it would be right to impose any narrow or technical limitation to the concept of
redundancy in the setting of claims for relief from alleged harsh, oppressive or unfair dismissal under s 29 of the
Industrial Relations Act. That there is some definition of the concept of redundancy in the Minimum Conditions of
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Employment Act (1993) is another matter which needs separate consideration and evaluation and is discussed later in
these reasons. It is therefore important to consider the meaning and recognition which has been given to the concept of
redundancy under other similar Australian industrial legislation. In R v Industrial Commission of South Australia; Ex
parte Adelaide Milk Supply Co-Operative Ltd (1977) 16 SASR 6 Bray CJ held that a redundancy occurs where an
employer no longer requires that work to be performed by anyone. It has been recognised, however, that it is not essential
for all the work to have disappeared and that organisational restructuring may result in a position being abolished and the
functions of that position being divided or given to others - Bunnett v Henderson’s Federal Spring Works Pty Ltd (1989)
31 AILR 356.
77

Other examples of harsh, unjust and unreasonable or oppressive dismissals, notwithstanding a genuine redundancy, have
been found where the employee is provided with no meaningful information about the reasons for the termination and no
discussions are held with him or her with regard to the termination - Gibbs v City of Altona (1992) 37 FCR 216; where
there had been no exploration of possible alternatives with the applicant before the ultimate step of termination in order to
remove the need for dismissal - Gregory v Philip Morris Ltd (1988) 80 ALR 455 at 473; where there is a failure to apply
fair and objective selection criteria in determining which employee is to be made redundant - Budget Couriers Equity
Management v Beshara (1993) 5 VIR 173; where there has been no proper investigation of the facts or consultation with
the employee about those facts and their consequences - Byrne & Frew v Australian Airlines Ltd (1994) 47 FCR 300 per
Beaumont and Heerey JJ at 63 and Budget Couriers Equity Management v Beshara (supra); and where there has been a
failure to provide adequate notice - Budget Couriers Equity Management v Beshara (supra). In the category of cases
where it is alleged the harsh, oppressive or unfair feature of the termination, notwithstanding a redundancy, is due to the
employer’s failure to apply fair and objective selection criteria in determining which employee is to be made redundant,
the onus will be upon the employee to show that the selection criteria adopted were unfair: Quality Bakers of Australia
Ltd v Goulding; Wickham v Quality Bakers of Australia Ltd (1995) 60 IR 327 per Beazley J at 337 and Gromark
Packaging v Federated Miscellaneous Workers Union of Australia, WA Branch (supra).
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In the present case I agree, with respect, with Hasluck J that the decision to dismiss the appellant, Mr Garbett, was due to
a genuine redundancy at the respondent’s business and that no error of law or principle has been shown in the finding by
the Industrial Commission, at first instance or by the Full Bench on appeal, that this was a case of a real redundancy. I
also accept that no error of law has been shown in the findings below that there was a genuine reason by the respondent to
select Mr Garbett as the individual who should be retrenched in order to accommodate that redundancy or, perhaps more
properly, that no case has been established by the appellant that there was any failure to apply fair or objective selection
criteria by the respondent in selecting him for termination in order to give effect to that redundancy. However, that still
leaves open the question of whether, notwithstanding that there was a genuine redundancy and that the employer was
lawfully entitled to terminate the appellant, this dismissal was nonetheless harsh, oppressive or unfair having regard to the
manner in which it was implemented.

79

In accordance with the authorities already cited it is necessary to give consideration to all features of the employment
relationship between the appellant and the respondent. Perhaps the most obvious, and important, starting point is to
identify the terms of the contract of employment which existed between the parties. There is no written contract of
employment in evidence in these proceedings, nor any finding made by Commissioner Wood or by the Full Bench about
the express terms of the contract of employment. The Full Bench, however, did find that—
“Mr Garbett was employed as Senior Purchasing Officer by the respondent and, in fact, was employed by the
respondent, a manufacturer of bricks and other material, from 11 May 1994 to 18 May 2000. His responsibilities
as at 18 May 2000 included directing purchases for maintenance, replacement of motor vehicles, supply
agreements for commodities, hire equipment and supply services, eg telephones and property maintenance. He
said in evidence that his salary was $54,689 per annum and he was provided with a company car.”
There was evidence of a series of variations in the terms of the employment involving periodic increases in salary, and a
promotion followed by a demotion. However, importantly, because of the limitation of the jurisdiction of this Court to
deal only with issues of law on appeal, there was no finding made as to any express terms of the individual contract of
employment which related to termination or redundancy.
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It is at this point that the provisions of the Minimum Conditions of Employment Act (1993), assume significance.

81

By s 5 of the MCEA the minimum conditions of employment established by the Act extend to and bind all employees and
employers and are taken to be implied, in any workplace agreement; in any employer-employee agreement; in any award;
or, if a contract of employment is not governed by a workplace agreement, an employer-employee agreement or an award,
in that contract. The Act also provides that any provision or condition in a workplace agreement, employer-employee
agreement, award or contract of employment that is less favourable to the employee than a minimum condition of
employment implied by the Act has no effect and that any provision in such an agreement or arrangement purporting to
exclude the operation of the Act has no effect, except to the extent that limited contracting out of annual leave conditions
or of the minimum wage entitlement is permitted by s 8 and s 9 of the Act. Section 5(4) provides that any purported
waiver of a right under the Act has no effect. The minimum conditions set by the Act relate to rates of pay (ss 11 - 17),
sick leave (ss 19 - 22), annual leave (ss 23 - 26), bereavement leave (s 27 and s 28), public holidays (ss 29 - 31), parental
leave (ss 33 - 39), notification of changes to employment with significant effect and redundancy (s 41) and job interview
leave (s 43).
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The MCEA establishes certain offences under Pt 6 relating to the keeping of certain records by employers and the
provision of access to those records by the employer to persons entitled. Exclusive jurisdiction to hear and determine
complaints for those offences in accordance with the Justices Act 1902 is conferred on an Industrial Magistrate’s Court
established under Pt III of the Industrial Relations Act, and this jurisdiction cannot be exercised by any other court except
where an appeal lies to that other court - s 46.
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The enforcement of the rights conferred by the minimum conditions implied under the Act is dealt with separately in
s 7 of the MCEA. This provides that a minimum condition of employment may be enforced—
(a)

where the condition is implied in a workplace agreement, under Division 1 of Part 5 of the Workplace
Agreements Act 1993;

(aa)

where the condition is implied in an employer-employee agreement, under s 83 of the Industrial
Relations Act;

(b)

where the condition is implied in an award, under Part 3 of the Industrial Relations Act; or
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where the condition is implied in a contract of employment, under s 83 of the Industrial Relations Act as
if it were a provision of an award, industrial agreement or order other than an order made under s 32 or
s 66 of that Act.

It is to be noted that s 7 does not purport to make any of the avenues of enforcement of the implied conditions, which it
mentions the sole or exclusive method of enforcement, unlike s 46 dealing with the determination of complaints for
offences under Pt 6 of the Act.
84
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In this case, the absence of any finding below as to the express terms of the employment obligations between the
appellant and the defendant means that it is not possible to say whether the conditions implied into the obligations
between the appellant and the defendant in this case may be enforced under the Workplace Agreements Act or under s 83,
or Pt III of the Industrial Relations Act. Generally speaking, it would seem to be desirable in cases dealing with rights
implied under the MCEA to identify the workplace agreement, the employer-employee agreement, the award or the
contract of employment which contains the mutual obligations of the parties in order to identify the statutory forum
specially available for its enforcement. In this instance, however, I consider that the absence of such a finding will not
affect the outcome of this appeal nor restrict this Court in the consideration of the issues raised by the appeal. This is
because no attempt was ever made by the appellant to enforce any condition implied into the employment obligations
between himself and the appellant, rather, the only relief sought by the appellant was sought under s 29(1) and s 23(3)(h)
for alleged harsh, oppressive or unfair dismissal. Mr Garbett was not seeking enforcement of, or damages for, breach of
any condition implied into the obligations between himself and the appellant but, rather, was contending that the breach
of the implied condition which he alleged rendered the termination of his employment by the respondent harsh,
oppressive or unfair. In other words, if the appellant established that there had been a breach of an implied term, in what I
shall call the contract of employment between himself and the respondent, the question would then be, not what damages
or other relief the appellant could obtain for breach of an implied condition in the contract of employment, but whether
the breach of the implied condition, taken in the context of all other features of the employment relationship, resulted in
the termination of employment in the instant case being harsh, oppressive or unfair. That this is a broader enquiry than a
determination of the respective legal rights of the parties to the contract of employment, is recognised by the authorities
already cited at page 26 and page 27 above and expressly by Walsh J in North West County Council v Dunn (1971)
126 CLR 247 at 263.
While it is the case that a dismissal of an employee which does not constitute a wrongful dismissal at law may
nevertheless constitute a harsh, oppressive or unfair dismissal, the converse is quite a separate question. If there is a
dismissal in breach of the express or implied terms of the contract of employment that will constitute a wrongful dismissal
at law and may entitle the wrongfully dismissed employee to damages if loss or damage which it has caused can be
proved but not otherwise. Whether such a wrongful dismissal will constitute a harsh, oppressive or unfair dismissal is a
different question because the breach of contract may or may not be of such a dimension or magnitude as to result in the
dismissal properly being characterised harsh, oppressive or unfair. Obviously, a dismissal which is wrongful because it
constitutes a breach by the employer of the terms of the contract of employment is one which may very well be unfair,
even if not harsh or oppressive, but I do not regard that as always or necessarily being so. Even if such a wrongful
dismissal at law should be characterised as a case of unfair dismissal within the meaning of s 29(3)(h) of the Industrial
Relations Act it does not follow that the dismissed employee is thereby automatically entitled to relief under s 23A.
Leaving aside cases where an order for reinstatement might be made, which are likely to be rare where there has been
dismissal for genuine redundancy, issues of the claimant’s entitlement to the payment of any moneys due under his
contract of employment, or to compensation for the loss or injury caused by the dismissal are discretionary under s 23A of
the Act. There can be little doubt that the discretion should be exercised in favour of the claimant where actual loss or
damage can be proved, but where no loss or damage is proved, or where any entitlement to damages or compensation is
adequately covered by payments made by the employer to the employee at the time of termination, whether as wages in
lieu of notice and/or for other accrued benefits, will always be a matter for investigation. If no loss or damage, nor
entitlement to compensation for the former employee is established beyond payments which have been made by the
employer then there would be no entitlement to redress because the powers conferred under s 23A are intended to
compensate the employee who has been harshly, oppressively or unfairly dismissed in respect of losses so caused and no
more. They are not a means for punishing the employer or for conferring any windfall gain upon the claimant. This does
not mean that the compensation which the Commission may order under s 23A(1)(ba) of the Industrial Relations Act is
restricted to the damages which might be recovered at law for wrongful dismissal, but it does mean that payments ordered
under s 23A must be in respect of a lawful entitlement and/or as compensation for a demonstrated loss or injury caused by
the harsh, oppressive or unfair dismissal.
Accordingly, a claimant who can establish that his dismissal has been effected in breach of the terms of his employment,
and is thus wrongful at law, may be on the way to establishing a case of harsh, oppressive or unfair dismissal but he will
need to establish more than merely this in order to show that the breach of the employment contract was of sufficient
gravity or significance to bring it within the scope of s 23(3)(h) and, even then, that he has an entitlement to payment or
compensation going beyond any payments which have been received from the employer before relief will be granted
under s 23A.
As previously noted, the MCEA implies into contracts of employment conditions with respect to action that is likely to
have a significant effect on an employee or to make an employee redundant - s 41. The conditions so implied entitle an
employee to be informed by his or her employer, as soon a reasonably practicable, of a decision by the employer likely to
have a significant effect on the employee or to make the employee redundant. “Significant effect” is defined by s 40(2)
and includes changes to the composition, size or skills of the employer’s workforce; elimination or reduction of a job
opportunity, a promotion opportunity or job tenure, significant increase or decrease of the employee’s working hours; a
requirement for the employee to be retrained or to transfer to another job or work location or for the restructuring of the
employee’s job. By s 40(1) “redundant” is defined as being no longer required by an employer to continue doing a job
because the employer has decided that the job will not be done by any person. In other words, “redundancy” under the
MCEA appears to require the elimination of the particular job, not merely its division or distribution between others or
some restructuring or relocation which will produce a similar effect. Accordingly, “redundancy”, as so defined under s 40,
bears a more restricted meaning than the concept of redundancy which has been acknowledged in the cases to justify the
termination of an employee. However, I do not consider that this narrower meaning of redundancy in the MCEA produces
any material narrowing the power of the Commission on an application for relief in a case of alleged harsh, oppressive or
unfair dismissal, not only because a genuine case of redundancy fairly implemented, as understood in the authorities, will
remain a justification for the termination of the employment of an individual employee, but also because the wider
connotations of “redundancy” as I have understood to be recognised in the cases are, in my view, picked up by the term
“significant effect” on an employee, as defined by s 40(2) of the MCEA.
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The actual condition implied with respect to redundancy, or action likely to have a significant effect on an employee, is
set out in s 41 of the Act which is as follows—
“Employee to be informed
(1)
Where an employer has decided to—
(a)
take action that is likely to have a significant effect on an employee; or
(b)
make an employee redundant
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the
decision has been made, of the action or the redundancy, as the case may be, and discuss with the
employer the matters mentioned in subsection (2).
(2)
Matters to be discussed are—
(a)
the likely effects of the action or the redundancy in respect of the employee; and
(b)
measures that may be taken by the employee or the employer to avoid or minimise a
significant effect,
as the case requires.”
The obligation does not require the employer to provide information that may harm the employer’s business undertaking
(s 42). Where an employee has been informed that he or she has been or will be made redundant, that employee is entitled
to paid leave of up to eight hours for the purpose of being interviewed for further employment but that eight hours leave
need not be consecutive (s 43).
The findings of Commissioner Wood, and the Full Bench, in the present case establish that Mr Garbett was not informed
by the respondent of any of his entitlements under s 41(2) and that there was no discussion with the appellant of the likely
effects of the action or the redundancy in his respect or of measures that may be taken by the employee or the employer to
avoid or minimise a significant effect.
It was found by the Full Bench and argued by the respondent on this appeal, that Mr Garbett did not ask for any such
information from the appellant, at or after the time his employment was terminated, and that, although there may have
been an opportunity at the time of the dismissal and subsequently, for him to approach the employer to discuss the matters
which were to be raised with him under s 41(2) he did not do so and that, consequently, there can be no breach by the
employer of the implied conditions in the contract of employment established by s 41 of the Act in this particular case. I
do not accept those submissions. In the first place they amount only to a contention that, by his actions, the appellant
waived compliance with any obligation which the employer had to discuss the likely effects of the redundancy with him
and the measures which might be taken to avoid or minimise a significant effect. Subsection 5(4), as already noted,
provides that a purported waiver of a right under this Act has no effect. Further, in my opinion, the terms of the condition
implied by s 41 of the Act in cases of redundancy or action likely to have a significant effect on an employee, actually
require the employer to carry out the discussion with the terminated or affected employee which the condition provides
for even where, and perhaps particularly where, the employee is unaware of the existence of that obligation or takes no
steps to insist upon its performance. In my respectful opinion this conclusion follows directly from a series of decisions of
high authority which I shall examine in some detail later and which consider the effect of terms implied into a contract
either by statute or by some other mechanism beyond the mutual consensus of the contracting parties.
Implication of terms into a contract between parties by statute is a familiar and long-standing example of Parliament
providing for basic terms and conditions such as these, or relating to the provision of goods or services in trade and
commerce. Well-known examples are terms implied into contracts for the sale of goods under the Sale of Goods Act
(1895) and its equivalent legislation, the terms and conditions implied under the Trade Practices Act (1974) s 70 and s 71,
the Fair Trading Act (WA), and the Hire Purchase Act among others. In some of these instances, notably with respect to
the conditions implied under s 71 of the Trade Practices Act, the terms so implied cannot be excluded or modified and
any contract between the parties attempting to produce such an effect will be void - TPA s 68. The provisions of subs 5(3)
and (4) of the MCEA each provide that there can be no waiver of a right conferred under that Act and that any provision
and any arrangement purporting to exclude the operation of the Act has no effect, so producing the same result. The
practical consequence is to import the implied term or condition into the contract between the parties. Consequently, the
remedy for breach of the implied term is the remedy or remedies available for breach of the contract and not any remedy
which might be available (as for instance damages under s 82 of the Trade Practices Act) for breach of a statutory
provision - Arturi v Zupps Motors Pty Ltd (1980) 33 ALR 243; 49 FLR 283. So a breach by an employer of a minimum
condition implied by the MCEA is not a breach of a statutory duty nor any breach of the Act but, a breach of the contract
of employment between employer and employee. Accordingly, in my respectful opinion, the statutory modes of
enforcement of the minimum conditions implied in the MCEA, which are enumerated by s 7 of the Act, constitute
additional alternatives to the ordinary remedy of an action for damages for breach of contract in any court of competent
jurisdiction. Civil action to enforce the contract may sometimes be the only remedy possible in cases where the
employment relationship has been terminated and there is no claim for harsh, oppressive or unfair dismissal and, hence,
no longer any “industrial matter” in issue between the contracting parties.
Another feature of contractual terms which are implied by statute is that, unlike terms which are implied upon the basis of
the presumed or imputed intention of the parties, the meaning, effect and application of the statutorily implied term is
determined largely by the provisions of the statute which implies the term, having full regard to the need to interpret them
with a purposive effect - Interpretation Act s 18. It has been said, of such a statutorily implied term, that the sense of the
matter would have been better served by general adoption of the expression - apparently coined by Sir John Salmond
(Salmond and Winfield: “Principles of the Law of Contract” (1927) at 47) and used by Dixon J - Shepherd v Felt and
Textiles of Australia Ltd (1931) 45 CLR 359 at 378) - “a tacit condition” to identify the latent unexpressed intention of
the parties - Byrne & Frew v Australian Airlines Ltd (supra) per McHugh and Gummow JJ at 447. As McHugh and
Gummow JJ there proceed to explain at 448 - 451), the construction of such implied terms is approached on the basis that,
in their absence, the enjoyment of rights conferred by the contract would or could be rendered nugatory, worthless, or
perhaps be seriously undermined, thus giving rise to the concept of the necessity for the existence of the implied term to
ensure the preservation of the benefit of the contract. This in turn leads to an approach to the construction of the contract
by the court identifying the rights conferred upon the parties and then considering what activity by the person on whom
the obligation of the implied term is cast (in this case the employer) would be necessary to avoid the impairment of the
essentials of the benefit granted by the implied term.
In Scally v Southern Health and Social Services Board [1992] 1 AC 294 (cited with approval in Byrne & Frew 451 - 452) the appellants were medical practitioners whose terms of employment with Northern Ireland Health Boards
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had been negotiated by representatives of their professional bodies. They had brought actions against their employers
alleging, among other things, breach of contract in respect of failure of their employers to inform them of certain rights
which they had enjoyed but which had been exercisable only within a particular period. Lord Bridge of Harwich (at 304)
identified the issue as follows—
“The problem is a novel one which could not arise in the classical contractual situation in which all the
contractual terms, having been agreed between the parties, must, ex hypothesi, have been known to both parties.
But in the modern world it is increasingly common for individuals to enter into contracts, particularly contracts of
employment, on complex terms which have been settled in the course of negotiations between representative
bodies or organisations and many details of which the individual employee cannot be expected to know unless
they are drawn to his attention. The instant case presents an example of this phenomenon arising in the context of
the statutory provisions which regulate the operation of the health services in Northern Ireland.”
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In that appeal the House of Lords held that it was a necessary incident of that particular contractual relationship that the
employer should, of necessity, notify the employees of the rights in question. As explained by McHugh and Gummow JJ
in Byrne & Frew at 452—
“Their Lordships held that, where a contract of employment, negotiated between employers and a representative
body, contained a particular term conferring upon the employee a valuable right contingent upon his or her acting
as required to obtain the benefit, of which the employee could not be expected to be aware unless the term was
brought to the attention of the employee, there was an implied obligation on the employer to take reasonable steps
to publicise the term.”
It is to be noted that the remarks in Scally (supra) are consistent with the decision of the Privy Council in Tai Hing
Cotton Mill Ltd v Liu Chong Hing Bank [1986] AC 80 at 104 - 107 and have since been followed and applied by the
Court of Appeal in England in Ali Shipping Corp v Shipyard Trogir [1998] 2 All ER 136.
Accordingly, in the present circumstances, I consider that the term implied in all contracts of employment by s 41 of the
MCEA that, where the employer has decided to take action that is likely to have a significant effect on an employee or
make an employee redundant, the employee is entitled to be informed by the employer as soon as reasonably practicable
after the decision has been made, of the action on the redundancy, as the case may be, and the obligation to discuss with
the employee the various matters mentioned in s 41(2), actually requires the employer to bring that entitlement to the
attention of the employee and to discuss the matters so arising, notwithstanding that the employee may not be aware of
the existence of his or her entitlement to be so informed or of the obligation of the employer to discuss the matters
provided. In the absence of such an obligation, the statutory provision is likely to have haphazard and random effect
depending upon the existence or otherwise of knowledge by the individual employee, at the relevant time, of the effect of
s 41. As the section applies to contracts of employment of all kinds, and the Act is designed to provide minimum
conditions of employment which will, inevitably, involve many employees at the lower end of the employment scale
whose knowledge and experience is likely to be limited, I consider that any different approach would fail to ensure that
such employees receive the benefit of the statutory provision which its policy demonstrates is a necessary ingredient of
their employment.
Consequently, in the present case, I consider that the respondent, Midland Brick Company Pty Ltd, was in breach of the
implied term of the contract of employment between itself and the appellant, Mr Garbett, in failing to inform him of his
entitlements under s 41 of the MCEA and in failing to discuss with him the likely effects of the redundancy in his respect
and measures that might be taken by the appellant or by the respondent to avoid or minimise that effect.
I also consider that this conclusion is consistent with the earlier decision of this Court in FDR Pty Ltd & Ors v Gilmore &
Ors; Gilmore v Cecil Bros (supra); IAC. The issue in that appeal was whether the Full Bench of the Commission had
erred in law in concluding that no part of a lump sum payment paid by the employer to the employee in lieu of notice and
for redundancy eliminated any loss or damage occasioned to the employee by a breach of the terms of the contract
implied to the MCEA. This Court, comprised by Kennedy, Franklyn and Anderson JJ, held that there had been no such
error and that payment of an amount specifically assigned by the employer to salary in lieu of notice and redundancy, did
not constitute a payment for damages for breach of an implied term under the MCEA. The disposition of this issue was
summarised by Anderson J (at 10) in the following terms—
“The Full Bench expressly adverted to the payment made by the employer and expressly acknowledged that it
was a circumstance to be taken into account in the exercise of discretion whether to make an order for
compensation under the subsection. It is clear that the power to make an order under the subsection was not
precluded by the events which had happened. The fact that an employer has made a generous termination payment
does not preclude the Commission exercising its discretion under the subsection to make an award of
compensation for loss or injury in a case where the dismissal was unfair. Hence, the discretion to make an order
remained and it is a very wide discretion. I am not persuaded that it is shown to have miscarried merely because a
large termination payment had already been made by the employer. Whilst that payment may have been sufficient
to satisfy Mr Gilmore’s common law entitlement, had he been able to show that he was wrongfully dismissed, that
does not mean that nothing is left on which to properly exercise a discretion to award compensation under the
subsection. Anyway, it seems to me that the question whether an employee who has been unfairly dismissed or his
dismissal has been effected in a harsh or oppressive manner has been fully compensated for all his loss and injury
caused by the dismissal is a matter of assessment and therefore entirely a question of fact.”
Gilmore’s dismissal was held to have been harsh, oppressive or unfair by the Commission because of a failure by the
employer to comply with the obligations of s 41 of the MCEA in failing to participate in a discussion with the employee
about the likely effects of the redundancy. The decision of the Full Bench and of this Court on this issue proceeded on the
basis that there was a positive obligation on the employer to comply with the terms of the contract implied by s 41. As
explained by Kennedy J at 5—
“A further issue was raised, however, regarding the entitlement of Mr Gilmore under s 41 of the Minimum
Conditions of Employment Act 1993 to be informed as soon as reasonably practicable after the decision had been
made to make him redundant and to participate in a discussion of the likely effects of the redundancy and of
measures that might be taken by Mr Gilmore or FDR Pty Ltd to avoid or minimise a ‘significant effect’. That
entitlement constituted a minimum condition of employment - see the definition in s 3 of the Act, which is to be
read into s 41 (which appears in Pt V of the Act). The condition was therefore taken to be implied in
Mr Gilmore’s contract - see s 5(1)(c) - and the failure of FDR Pty Ltd to consult with Mr Gilmore amounted to a
breach of the contract of employment. The terms of s 7 of the Act relied upon by counsel for FDR Pty Ltd,
dealing with the enforcement of minimum conditions, was not material. For the present purposes the significant
matter was that FDR Pty Ltd was in breach of the contract.
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The discussion on 1 June 1995 between Mr Gilmore, Mr Breckler and Mr Boskell was found by the
Commissioner not to comply with s 41 and there was ample evidence to sustain this finding. Mr Gilmore was
clearly not informed as soon as reasonably practicable after the decision regarding his redundancy had been made.
Nor was there any attempt made to discuss measures which might be taken to minimise a ‘significant effect’. But,
in any event, this was only one of the factors which led the Commissioner and the Full Bench to conclude that
Mr Gilmore’s dismissal had been harsh, oppressive or unfair.”
It is important, however, to note that in Gilmore’s case, although the employer had sought to justify the termination on the
basis of redundancy, the Commission found that it was not a case of genuine redundancy and that finding was upheld by
the Full Bench and this Court on the appeals.
Returning to the circumstances of this appeal, it follows that while Mr Garbett’s employment was terminated by the
respondent because of a genuine redundancy, the termination was effected in a manner which constituted a breach of the
terms of the employment contract because of the failure to comply with the obligations to inform and discuss imported
into that contract by s 41 of the MCEA. One consequence of that breach of contract is to entitle Mr Garbett to recover
from his employer any damages which he has suffered and which have been caused by that breach, the onus being upon
him to prove the causation, existence and amount of any such damage. By contrast, the issues which arose before the
Commission on the proceedings instituted by the appellant were whether, in all the circumstances, the dismissal of the
appellant from his employment was harsh, oppressive or unfair, and if it were, whether the appellant was entitled to the
payment of any amount, or compensation for the loss or injury caused by the dismissal, or whether he should be reinstated
or re-employed, or whether there should be any ancillary or incidental relief to give effect to any other order for relief Industrial Relations Act s 23A. The decision by the Commission about whether or not the dismissal was harsh, oppressive
or unfair was required to take into account all the features of the case including the express and implied terms of the
employment as well as the impact of the decision upon Mr Garbett himself.
Because Commissioner Wood and the Full Bench concluded that there had been no breach, by the respondent, of the
terms of the appellant’s contract of employment as implied by the MCEA in this case, the decisions below failed to
address the vital issue of whether, in these circumstances where there was such a breach of contract, the dismissal was, for
that reason, and in effect harsh, oppressive or unfair. By failing to address this issue I consider that there was an error of
law in the decisions both of the learned Commissioner at first instance and of the Full Bench and that, as a result, there
has not been a determination of the appellant’s claim according to law. Had that issue been addressed below it would, in
my opinion, have been necessary for the Commission to make findings about the effect of that breach of contract in this
particular case, especially having regard to any consequences which it may have caused to the appellant which he asserted
caused him loss or damage. Such an exercise would inevitably have required the Commission to make further findings of
fact about the effect of this breach of contract upon the appellant and the gravity of any consequences for him in the
particular situation. It would also be necessary, in my opinion, for the Commission to make findings of fact about the
consequences of this breach of contract in a situation where, had the termination of employment been carried out in a
manner which complied with the terms of the contract of employment, as indeed the Commission has already found
would have been justified, whether the course which was followed by the respondent by acting in breach of contract
produced loss or damage for the appellant which would not, otherwise, have occurred. Only when findings of fact of this
nature are made will it be possible to determine the appellant’s claim finally by deciding whether or not, in all the
circumstances, his dismissal was harsh, oppressive or unfair, and, if it were, whether the appellant has suffered any loss or
damage in respect of which compensation or other relief should have been ordered under s 23A.
These issues were not addressed below and this Court is not entitled to review the evidence in order to make findings of
fact, for the first time, which were not made by the Commission. This Court is restricted to dealing with grounds of
appeal which contend that the decision below is erroneous in law or is in excess of jurisdiction - s 90(1). Although this
Court has power to confirm the decision of the Commission, even where a ground of appeal is made out but this Court is
satisfied that no injustice has been suffered by the appellant, that power cannot be invoked in the present circumstances.
This is because, in the absence of findings by the Commission about the consequences and effects of this breach of
contract by the respondent, and in particular what, if any, loss or damage it has caused to the appellant, it is not possible to
decide, according to law, whether this dismissal was harsh, oppressive or unfair or, if it were, whether the appellant is
entitled to any particular form of relief. Only the Commission can make those findings and, as the appellant has, in my
respectful view, made out his case that there has been an error of law by the Commission, I consider that the appeal
should be allowed and the claim remitted to the Commission for further hearing and determination in conformity with the
decision of this Court.
As this is likely to necessitate a further hearing before the Commission it is perhaps desirable that I expand on the course
which I consider needs to be followed in order to determine the appellant’s claim according to law. One very significant
feature of this case is that the employer had restructured its workforce so producing a genuine redundancy where
objective factors had led inexorably to the conclusion that it was the appellant, rather than any other employee, who
should be retrenched. As the Commission found, this means that the employer was entitled to terminate the employment
of the appellant for the reasons given and that, for the same reasons, reinstatement was not appropriate or practicable.
That reduces the controversy to whether, in this particular case, the procedure followed in implementing the dismissal and
its consequences, involving as they did a breach of the terms of the contract of employment, were harsh, oppressive or
unfair - a judgment which must be made in the knowledge that grounds for the termination existed and retention of the
benefit of the employment relationship by the appellant was no longer possible. It is also a decision which needs to be
made in the knowledge that the appellant was paid all the salary and benefits to which he was entitled under his contract
of employment, including a payment in lieu of notice. In these circumstances, the vital question of whether or not there
was a harsh, oppressive or unfair dismissal, would appear to depend upon whether the breach of the implied terms of the
contract of employment caused any loss or injury to the appellant by reason of the manner in which that inevitable
termination was implemented.
In my view, this decision will require a finding to be made about whether the failure of the respondent to observe its
contractual obligation to inform Mr Garbett of the action on the redundancy and to discuss the matters required by the
term of the contract imported by s 41(2) of the MCEA resulted in any identifiable loss or damage for the appellant, such as
the loss of a real opportunity to take up some alternative position with the respondent, or to apply for, or obtain, another
employment opportunity elsewhere. It also seems to require a finding to be made whether the likely effects of the
redundancy might have been avoided or minimised by any discussion which the employer should have initiated but, in
breach of its contract, failed to do.
Earlier in these reasons I have observed that the measure of damages at law for wrongful dismissal of an employee is not
necessarily the same as an employee’s entitlement to compensation or other relief under s 23A of the Industrial Relations
Act for a case of harsh, oppressive or unfair dismissal even though, in both instances, the principle underlying the measure
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of relief to be granted is compensatory and not punitive. Indeed, FDR Pty Ltd & Ors v Gilmore; Gilmore v Cecil Bros &
Ors (supra) is an example of where a large severance payment made by the employer did not discharge the employer’s
liability to pay compensation for that unfair dismissal - although there are some special features of that case involving the
manner by which the employer had assigned the severance payment which may have contributed materially to that result.
Nevertheless, the claim of an employee who has had his employment terminated in breach of contract, but who has been
paid wages in lieu of notice, will seldom generate an entitlement to damages for breach of contract. This is because, as
explained by Brennan CJ, Dawson and Toohey JJ in Byrne & Frew (supra) at 428—
“Even if an employee who is wrongfully dismissed chooses to keep the contract of employment on foot, he or she
cannot claim remuneration in respect of any period after the wrongful dismissal because the right to receive
remuneration for services is dependent upon the services having been rendered. The employee is also under a duty
to mitigate any damage. Moreover, a court will not, save in exceptional circumstances, order specific performance
of the contract of personal service. The possible continuation of the contract of employment after a wrongful
dismissal will, therefore, ordinarily be of no real significance as it will for all practical purposes be at an end.”
The position is fully apparent from the judgment of Anderson J in this Court in Dellys v Elderslie Finance Corporation
Ltd (supra) at [39] where his Honour said—
“In the absence of express terms in the contract of employment providing for special payments on termination and
where summary dismissal is not justified, the single obligation on the employer in terminating the contract is to
give reasonable notice that if he fails to do so, there will be a wrongful dismissal entitling the employee to the
single remedy of damages. The general rule with respect to the quantification of damages for wrongful dismissal
is that the starting-point is the gross amount which would have been earned during the period of reasonable notice
had the contract continued. From this must be deducted the gross amount actually received by the employee
during that period: Kilburn v Enzed Precision Products (Australia) Pty Ltd (1988) 4 VIR 31 at 33 - 34. The
amounts to be deducted include all payments made to the employee by the employer (including payments for
leave which is due to the employee) as well as all remuneration earned by the employee in other employment:
Quinn v Jack Chia (Australia) Ltd [1992] 1 VR 567 at 581. Of course, the employee will be entitled to have the
benefit of any accrued rights such as wages actually earned, but not paid.”
In determining the significance which should be given to a dismissal which involves a minor breach of the contract of
employment, in a situation where there is relief claimed for harsh, oppressive or unfair dismissal, the court or tribunal
should concentrate on the overall effect of the dismissal in its context rather than treating the issue as being concluded by
the establishment of any breach by the employer of the terms of the contract of employment however inconsequential. In
Byrne & Frew v Australian Airlines Ltd (supra) McHugh and Gummow JJ, at 466, cited with approval the observations
of Bray CJ in R v Industrial Court of South Australia; Ex parte General Motors-Holdens Pty Ltd (1975) 10 SAIR 582
where the learned Chief Justice said—
“A lawful dismissal, in appropriate circumstances, can, I think, be legitimately categorised as harsh and
unreasonable, and probably it could even be called unjust. Conversely, some wrongful dismissals, as when by
excusable mistake a notice is given slightly short of the necessary week, might deserve none of these adjectives.
The criterion is not lawful or wrongful dismissal, but harsh unjust or unreasonable dismissal.”
Consequently, I consider that this appeal should be upheld. I propose that this Court should make the following orders—
1.
This appeal be allowed.
2.
The decision of the Full Bench of the Industrial Relations Commission of 6 February
2001 dismissing the appellant’s appeal from the decision of Commissioner Wood of 9 May
2001 be set aside.
3.
In lieu thereof it be ordered that the appeal to the Full Bench from the decision of Commissioner
Wood of 9 May 2001 be allowed.
4.
That the appellant’s claim for relief under s 29(1)(b) be remitted to Commissioner Wood for
further hearing and determination in conformity with the decision of this Court.
_________
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2.

The decision of the Full Bench of 6th February 2002 dismissing the Appellant’s appeal be set aside.

3.

In lieu thereof, it be ordered that the appeal to the Full Bench from the decision of Commissioner Wood of 9th May
2001 be allowed.

4.

The Appellant’s claim for relief under s.29 (1)(b) be remitted to Commissioner Wood for further hearing and
determination in conformity with the decision of this Court.
JOHN SPURLING,
Clerk of the Court.
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Reasons for Decision
THE PRESIDENT—
1

INTRODUCTION
This is an appeal against the decision of a Public Service Arbitrator (hereinafter referred to as “the Arbitrator”) by the abovenamed appellant employer. There was no cross-appeal.

2

I refer to the respondent hereinafter as “the CSA”, and to the appellant as “the Director General”.

3

The decision was made on 5 December 2002 in matter No P 2 of 2001. The decision, formal parts omitted, reads as follows
(see pages 83-84 of the appeal book (hereinafter referred to as “AB”)):“1)
That the decision of the Director General, Department of Justice to exclude Ms Bowles from Broome
Regional Prison is a decision within the jurisdiction of the Public Service Arbitrator.
2) That the decision of the Director General, Department of Justice to exclude Ms Bowles from the Broome
Regional Prison is void.
3) That the application for an order requiring the Director General, Department of Justice to return Ms Bowles to
work in the Broome Regional Prison is hereby dismissed.
4) That the decision to transfer, and the purported act of transferring, Ms Bowles to Hakea Prison are hereby
declared void.
5) That the Director General, Department of Justice is not to transfer Ms Bowles to Hakea Prison unless there is
demonstrated an acceptance of her by the aboriginal community of the local area.
6) That the Director General, Department of Justice should not have ceased paying Ms Bowles her ordinary
salary and—
(a)
from the date of this order is to reinstate payment of her salary; and
(b)
by 18 December 2002 is to pay Ms Bowles the balance of the salary due from the date it was ceased.
7) That until 17 January 2003 the Director General, Department of Justice endeavour, in consultation with
Ms Bowles, to see whether a suitable alternative position can be found for her in the Broome area, including
part-time or at a lower classification.
8) That the application otherwise is hereby dismissed.”
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GROUNDS OF APPEAL
The Director General now appeals against that decision on the following grounds (see pages 2-3 (AB)):“1.
The Public Service Arbitrator erred in law in declaring that the decision of the Appellant to exclude Ms
Bowles from Broome Regional Prison is a decision within his jurisdiction.
PARTICULARS
(a)
The decision was not an industrial matter.
(b)
The Public Service Administrator was functus officio in respect of this issue having considered it
and having made determinations in respect of it in his decision delivered on the 14th of March,
2002 which were not pursued in Appeal FBA 17 of 2002 to the Full Bench.
2.
The Public Service Arbitrator erred and erred in law in declaring that the decision of the Appellant to
exclude Ms Bowles from the Broome Regional Prison is void.
PARTICULARS
(a)
The Public Service Arbitrator was functus officio in respect of this decision having considered it and
having made determinations in respect of it in his decision delivered on the 14th of March, 2002,
which were not pursued in Appeal FBA 17 of 2002 to the Full Bench.
(b)
The decision was not an industrial matter.
(c)
The Public Service Arbitrator failed to execute his arbitral jurisdiction in his determination in
respect of this decision, if it constituted an industrial matter, in that he did not consider the decision
according to equity, good conscience and its substantial merits in relation to both the Appellant and
Ms Bowles in that he had no or insufficient regard to the position of the Appellant.
3.
The Public Service Arbitrator erred and erred in law in declaring that the Appellant should not have ceased
paying Ms Bowles her ordinary salary and ordering that—
(a)
from the date of his order the Respondent is to reinstate payment of Ms Bowles salary and,
(b)
by the 18th of December 2002 is to pay Ms Bowles the balance of the salary due from the date it was
ceased.
PARTICULARS
(a)
Ms Bowles was not entitled to salary having rendered no service.
(b)
The Public Service Arbitrator had no or insufficient regard to his finding that it was Ms Bowles
behaviour which precluded her being able to render service at Broome Regional Prison in
accordance with her appointment and her stated requirement to be placed in Broome.
(c)
The Public Service Arbitrator had no or sufficient regard to the prospect of the Appellant being
unable to place Ms Bowles in alternative employment acceptable to her.
(d)
The Public Service Arbitrator failed to execute his arbitral function in respect of this issue in that he
did not consider it according to equity, good conscience and the substantial merits as he had no or
insufficient regard to the position of the Appellant.
4.
The Appellant seeks the following orders—
(a)
Orders (1) and (2) made by the Arbitrator be quashed.
(b)
Order (6) made by the Arbitrator be quashed.”
BACKGROUND
This is an appeal against the decision of the Arbitrator made when the matter was, in fact and substance against only one
finding, remitted by the Full Bench by order dated 25 September 2002 after the Full Bench heard and upheld an appeal,
No FBA 17 of 2002, against a decision made by the Arbitrator in the same matter, P 2 of 2001, on 14 March 2002.
The appeal to the Full Bench (FBA 17 of 2002) was against only one matter which was the sole subject matter of the decision
and which constituted the order made by the Arbitrator at first instance, namely the dismissal of the CSA’s application by the
Arbitrator because he had no jurisdiction.
The background to the matter is expressed in detail in the reasons for decision of the Full Bench in CSA v Director General,
Ministry of Justice (2002) 82 WAIG 2858 (FB) ((ie) in the appeal proceedings to which I have just referred).
The above-named respondent, the CSA, is an organisation of employees which made application to the Arbitrator, at first
instance, on behalf of Ms Blanche Bowles, in relation to a decision made by the Director General to transfer her from her
position as a prison support officer at the Broome Regional Prison to the position of prison support officer at the Hakea Prison,
Perth. This was a decision made by the Director General, as Chief Executive Officer of a department called the Ministry of
Justice. At all material times, Ms Bowles has been an officer of that department, and the prisons concerned were administered
by the Director General.
On 17 July 2000, having been on sick leave for some time, she was told not to return to the prison, and in fact, the then
superintendent of the prison, Mr Phillip John Coombes-Pearce, purporting to act pursuant to s.66 of the Prisons Act 1981,
excluded her from the prison.
The basis of this decision, as he expressed it, was that, having regard to the matters involving Ms Bowles and unresolved
issues relating to her, he held grave concerns for the good order of the prison if she were to resume her duties there.
The Arbitrator found, and this finding was not challenged, that there were problems with her fellow employees and that these
were due to her. There were serious problems. She had herself said in July 1999 that she had absolutely no faith in the
management system of the prison or in the management system in Perth, and she felt that she could no longer effectively fulfil
her role as prison support officer at the prison, he found.
On 26 February 2001, the department purported to transfer her to Hakea Prison as a prison support officer, requiring her to
report for duty there on 28 March 2001, and gave her written notice to that effect.
What is not in dispute in this appeal is as follows:(a) Ms Bowles is not working and has not worked since she was excluded from the prison.
(b) Ms Bowles is not being paid.
(c) Ms Bowles is not able to be transferred to Hakea Prison, the transfer being void.
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Ms Bowles does not wish to leave the Kimberley region because of personal and family considerations.
Ms Bowles has not worked in any capacity for the Director General since July 2000.
The Director General undertook to continue to pay Ms Bowles’ salary and continued to pay it until 22 April
2002, that is until the hearing and determination of the first proceedings at first instance, but she has not been
paid since and was not being paid when the matter was first before the Arbitrator.
In fact, the Arbitrator found at first instance, and it was not in issue in these proceedings, that the Director
General ceased to pay wages because Ms Bowles was absent from work without approval.
(g) Her employment was, at all material times, subject to the Public Sector Management Act 1994.
(h) She has, in fact, been excluded from Broome Regional Prison since the original letter of 26 February
2002 and resisted her transfer to Hakea Prison, which purported transfer the Arbitrator declared to be void.
When the matter was remitted back by the Full Bench for the second hearing by the Arbitrator, the following orders were
sought (see pages 76-77 (AB)):“(1)
The decision of the respondent in relation to the transfer of Ms Bowles is void ab initio.
(2)
That the respondent facilitate Ms Bowles’ return to work in Broome Regional Prison, or transfer Ms Bowles
to a suitable alternative position in the Broome Region.
(3)
That until such time as Ms Bowles returns to work in Broome Regional Prison or is transferred to a suitable
alternative position in the Broome Region, the respondent is to continue to pay Ms Bowles her salary
without loss of entitlements or continuity of service.
(4)
The respondent pay Ms Bowles damages for breaching their implied obligation to always act in a manner
consistent with maintaining confidence and faith in the employment relationship.”
Ms Bowles has, in fact, been excluded from Broome Regional Prison and has resisted her transfer to Hakea Prison at Perth.
THE FUNCTUS OFFICIO GROUNDS OF APPEAL
This appeal is based, inter alia, on the grounds that certain findings could not be made by the Arbitrator, because in relation to
them the Arbitrator was functus officio, and he could not therefore revisit findings which he had made at first instance, on the
occasion of the first hearing.
I should point out that the findings necessary for the disposition of the matter at first instance prior to the appeal were those
necessary to establish whether jurisdiction existed or not, because that is what the Arbitrator determined and only what he
determined.
The Full Bench determined that there was jurisdiction to hear and determine the matter of the transfer proposed to Hakea
Prison, its validity and otherwise, and made certain observations about the course of the proceedings, otherwise.
However, once it was determined that the Arbitrator had jurisdiction and the matter was remitted to him to hear and determine
according to law, he was then required to make all of the necessary findings of fact or law or fact and law to enable him to
reach a decision in accordance, inter alia, with s.26(1)(a) of the Industrial Relations Act 1979 (hereinafter referred to as “the
Act”), which is what he did. Findings which he made earlier at the first hearing, but not required for the determination of
whether he had jurisdiction or not, were not binding on the Arbitrator, unless there was express or implicit consent to that from
the parties or unless the Arbitrator himself allowed those to stand, or otherwise adopted them expressly or impliedly. In other
words, the Arbitrator was commencing a hearing and determination of the matter based on the fact that he now had jurisdiction
to do so, which he had said previously he did not have.
The doctrine of functus officio is a description or consequence of the performance of a function, having regard to the statutory
power or obligation to perform that function. The effect of the application of the doctrine is that, once the statutory function is
performed, there is no further function or act for the person authorised under the statute to perform (see Jayasinghe v Minister
for Immigration and Ethnic Affairs and Another (1997) 145 ALR 532 per Goldberg J, and see also Aussie Online v John Lane
81 WAIG 2511 (FB) and the cases cited therein).
In this case, the matter was remitted back to the Arbitrator by the Full Bench for his statutory function to be performed because
the Arbitrator had not commenced to perform that statutory function, previously having determined that he did not have
jurisdiction. The matter then seems to have been proceeded with using the findings made in relation to the evidence at first
instance (the first hearing) and without adducing further evidence.
The Arbitrator was therefore entitled and indeed required to make the findings referred to in grounds 1 and 2, and, indeed, all
of those findings of fact or law or fact and law which were necessary for the hearing and determination of the CSA application.
For those reasons, grounds 1 and 2(a) are not made out. The Arbitrator was not functus officio.
THE DECISION TO EXCLUDE – AN INDUSTRIAL MATTER
For the reasons already held by the Full Bench, and which I adopt and repeat hereunder, the decision to exclude Ms Bowles
from Broome Regional Prison was an “industrial matter”, and the decision to declare it void was within jurisdiction for that
reason (see CSA v Director General, Ministry of Justice (FB) (op cit) at pages 2863-2866).
It was also submitted that the Arbitrator failed to exercise his arbitral jurisdiction according to equity, good conscience and the
substantial merits of the case; that is the exercise of the discretion miscarried. I do not understand that submission. The
decision to declare the superintendent’s decision void because Ms Bowles was denied natural justice was not a discretionary
decision as that is defined in Norbis v Norbis (1986) 161 CLR 513 (see also Coal and Allied Operations Pty Ltd v AIRC and
Others [2000] 203 CLR 194), and, for the reasons advanced by the Arbitrator, it was correct. It was not submitted that the
decision was one based on a finding of mixed fact and law or of a finding of law only which was the case. It was also open to
find that the superintendent’s act was void as being beyond power for the reasons expressed in CSA v Director General,
Ministry of Justice (FB) (op cit). That ground fails also for that reason, and, in fact, the Arbitrator being correct in law was
therefore correct according to s.26(1)(a) of the Act.

THE MAIN COMPLAINT – ORDER 6 – NO WORK NO PAY
The main complaint, upon the appeal (ground 3), was against order 6 of the decision which required the Director General to
reinstate payment of Ms Bowles’ salary indefinitely into the future, and to pay what she had not been paid in the past by
18 December 2002, that is the salary due from the date when it ceased to be paid.
26 The first question which arose was whether Ms Bowles was entitled to be paid any salary, she not having, as was not an issue
in the case, rendered any service for the period in the past, for which it was ordered to be paid.
27 A fortiori, such a proposition would apply to any future employment.
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The Director General submitted that Ms Bowles was not entitled, on any contractual basis, to be paid any salary if she rendered
no service. There was reliance on Automatic Fire Sprinklers Pty Ltd and Another v Watson [1946] 72 CLR 435 and Csomore
and Another v Public Service Board of NSW [1986] 10 NSWLR 587. (The Full Bench was also referred to Bennett v
Commonwealth and Another [1980] 1 NSWLR 581 and Electricity Commission of NSW v FEDFA (NSW) (1975) AR 504).
(Those cases are not apposite).
Automatic Fire Sprinklers Pty Ltd and Another v Watson (op cit) at pages 465-466 per Dixon J is authority for the proposition
and has long been held in this country to be such, which I now express in the following terms, quoting His Honour’s reasons
for judgment:“A contract for the establishment of the relation of master and servant falls into the same general category of
agreements to pay in respect of the consideration when and so often as it is executed, and is, therefore, commonly
understood as involving no liability for wages or salary unless earned by service, even though the failure to serve is
a consequence of the master’s wrongful act.
It is, of course, possible for the parties to make a contract for the payment of periodical sums by the master to the
servant independently of his service. Indeed that is, in effect, what the Duke of Westminster persuaded the majority
of the House of Lords he had done in Inland Revenue Commissioners v. Duke of Westminster (2). But, to say the
least, it is not usual. The common understanding of a contract of employment at wages or salary periodically
payable is that it is the service that earns the remuneration and even a wrongful discharge from the service means
that wages or salary cannot be earned however ready and willing the employee may be to serve and however much
he stand by his contract and decline to treat it as discharged by breach.
…
His only remedy is in unliquidated damages for wrongful dismissal. By keeping his contract open, he may be able
to resume his service without a new contract, if his employer is induced to retract the discharge.”
In Macken, O’Grady, Sappideen and Warburton, “Law of Employment”, 5th Edition, at page 104 the learned authors say:“… even though an employee wrongfully discharged cannot recover wages, for they have not been earned
according to the terms of the contract, he or she will have other remedies of varying utility available.”
- and at page 105:“the passage quoted from Watson affirms the interdependence of service and wages in a claim for wages;
particularly important is the point made in the passage that even if the worker is prevented from working by the
wrongful act of the employer, the worker still cannot claim wages”.
This same conclusion was reached by Rogers J in Csomore and Another v Public Service Board of NSW (op cit) where His
Honour said at page 595:“Unless an employer waives the usual requirement of a contract of employment that an employee perform the full
range of work properly assigned to him or unless the award under which the employee works makes a contrary
provision, payment of wages is conditional upon performance by the employee of the full range of work assigned
or, at least, a readiness and willingness to do so.”
His Honour also said at page 598:“The right of the employer is not a right to deduct or a right of set-off. It is the right to deny payment on nonfulfilment by the other party of the obligation which makes the weekly or fortnightly salary payable.”
It is service not work which earns wages, although work will be the usual service (see “Law of Employment”, 5th Edition, (op
cit) at page 104). However, the readiness, willingness and ability of the worker are irrelevant if the employee seeks not wages
but damages and injunctive relief (see “Law of Employment”, 5th Edition, (op cit) at page 106), and see also the discussion of
relevant cases by Ryan J in Independent Education Union of Australia v Canonical Administrators, Barkly Street, Bendigo and
Others (1998) 157 ALR 531.
Where a statute or award requires the payment of award wages, except in designated circumstances, if the employer’s conduct
falls outside the provisions there may be a duty to pay wages (see Kidd v Savage River Mines [1984] 6 FCR 398).
In Automatic Fire Sprinklers Pty Ltd and Another v Watson (op cit) the employee, Watson, was willing to work in his old
position and refused to treat the contract as at an end, but still presented himself for work. However, it was held that that
readiness and willingness would not have entitled him to wages at common law.
I wish therefore to make it clear that it is service, not readiness and willingness, which entitles a person to recover wages upon
a claim for wages on that authority. In this case, there was no service by Ms Bowles and that was undisputed. As to the
question of willingness, if it were relevant, Ms Bowles’s willingness to work must have been in doubt given the finding on the
evidence referred to above that in July 1999 she had said that she had absolutely no faith in the management system of the
prison at Broome or the management of the department in Perth, and that she felt that she could no longer effectively fulfil her
role at the Broome Regional Prison.
No award was prayed in aid in this case.
What was submitted on behalf of the CSA was that the Public Sector Management Act 1994 (hereinafter referred to as “the
PSM Act”) applied to Ms Bowles’ employment and that statute modified the contract of employment. It was not seriously
submitted that Ms Bowles was an “officer” and not an “employee”. Under the PSM Act, an employee may be employed by the
Crown or any Minister of the Crown or any public authority (see s.3 to s.5 of the PSM Act).
Where a contract and statute exist side by side, it is clear that the common law will imply terms in the manner and to the effect
dealt with earlier and subject to the statute (see Day v Hunkin [1938] 61 CLR 65 at 75 per Latham CJ).
If the relationship is contractual, the contract must be consistent with any statutory provision which affects the relationship. No
agent of the Crown has authority to engage a servant on terms at variance with the statute. To the extent that the statute
governs the relationship, it is idle to enquire whether there is a contract which embodies its provisions (see Director General of
Eduction (NSW) v Suttling [1987] 162 CLR 427).
The PSM Act, it is common ground, applies and applied to the employment of Ms Bowles.
In particular, Part 5 - Division 3 of that Act deals with disciplinary matters, and obviously applies and applied to Ms Bowles’
contract of employment.
S.80 of the PSM Act prescribes what is a breach.
S.81 of the PSM Act prescribes the procedure which must be followed if it is suspected that a person has committed a breach of
discipline as defined in s.80 whilst serving as an employee in a public sector body.
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The only power to suspend is a power to suspend without pay and which is contained in and required to be exercised in
accordance with s.82 of the PSM Act, which reads as follows:“(1)
If an investigation is initiated under section 81, the employing authority may at any time before proceedings
against the respondent are terminated within the meaning of subsection (2) suspend the respondent, if still
its employee, without pay.
(2)
When proceedings against a respondent for a suspected breach of discipline are terminated by(a)
the taking of action under section 83 or 84 that is not cancelled under section 85, or the taking of
action under section 86(3), 88(1) or 89; or
(b)
a finding that no breach of discipline was committed by the respondent,
the employing authority shall terminate any suspension of the respondent without pay under subsection (1)
and, if no breach of discipline has been found to have been committed by the respondent, restore to the
respondent the pay of which the respondent has been deprived during the period of that suspension.
(3)
An employing authority may, in relation to an employee who has been suspended without pay under subsection (1),
on its own initiative or on the application of that employee restore pay to that employee for such period as the
employing authority thinks fit.”
There cannot be any lawful suspension with pay under the PSM Act (see s.82(1)).
46 Further, suspension can only occur after an investigation is initiated under s.81. Otherwise, there cannot be a lawful
suspension.
47 It was conceded that no action was taken by the Director General, under s.81or s.82 of the PSM Act, at any time, but there was
a de facto suspension at first with pay and then without pay, all unauthorised by the statute. It was not contended that the
suspension was authorised by the statute or by an award. It must therefore be accounted ultra vires. However, it cannot, for
fundamentally the same reasons as were found in Csomore and Another v Public Service Board of NSW (op cit), found a claim
for wages.
48 It was submitted on behalf of the Director General that the Director General had acted fairly in not instituting disciplinary
proceedings, and or/effecting a dismissal. I do not understand the relevance of that submission, whatever the motivation was,
for the Director General’s inaction. It really should be observed that since Ms Bowles has not since 2000 rendered any service,
the problems which have followed have arisen because the proper procedures under the PSM Act or the contract have not been
followed or the remedies available invoked by either party.
49 The important question in this matter is whether the statute requires the payment of monies whether services are rendered by
Ms Bowles or not, because as a matter of common law, as will be obvious from the above-mentioned authorities, there was no
obligation in contract, upon the Director General to pay any salary to Ms Bowles when she was not rendering any service, as
she was not, whether she was being unlawfully prevented from rendering such service or not.
50 It follows, too, that if the common law applies, she is not entitled to claim wages under the contract without performing
services.
51 On a fair reading of the PSM Act there is no express provision in it, and no obligation to be implied from it, which could be
construed as requiring the Director General to do what is not required by the contract of service.
52 Ms Bowles has rendered no service and is not entitled to be paid wages or salary.
53 Whether the suspension was unlawful or not, however, on the authority of Csomore and Another v Public Service Board of
NSW (op cit) and “Law of Employment”, 5th Edition, (op cit), Ms Bowles was not entitled to be paid a salary, since she has not
rendered any service for the relevant periods.
Estoppel
54 It was submitted on behalf of the CSA that because the Director General had paid her her salary until the first hearing was
completed this constituted some sort of estoppel. It was not submitted in any detail, however, how such a proposition was
tenable. I do not understand that it could be. There was a payment voluntarily paid for a fixed term and accordingly withdrawn
as the Arbitrator found when she did not render any service. There was no entitlement to be paid salary whilst Ms Bowles did
not provide a service. That is the case whether the employer had acted unlawfully or not. She was not entitled to be so paid.
Ground 3 – The Exercise of the Discretion
55 Appeal ground 3(d) alleges there was an error in the exercise of the discretion. At first instance an order was made that
Ms Bowles be paid for a future indefinite period irrespective of her failure to give service. The order made was in itself an
unsound exercise of discretion within the meaning of House v The King [1936] 55 CLR 499. Thus, the Full Bench is able to
exercise its discretion in substitution for that of the Arbitrator. That was the weight of the submissions.
56 The current situation can therefore be summarised as follows:(a) Ms Bowles has been unlawfully suspended from her employment at Broome Prison and remains so
suspended.
(b) The order of the superintendent excluding her from the prison has been declared void and of no effect.
(c) The Arbitrator has specifically imposed, however, no obligation on the Director General to return Ms Bowles
to work in the Broome Regional Prison.
(d) It is not clear that she is or was ready, willing, able and available to return to work having regards to her
expressed views in July 1999 about this matter.
(e) There is a finding which has not been appealed against that finds culpability in her for her inability to get on
with her fellow employees, and remarks on the strong feeling against her by her fellow employees, at Broome.
(f) The purported transfer to Hakea is void and she is not to be transferred unless there is demonstrated an
acceptance of her by the aboriginal community in the area.
(g) Thus, she:(i)
Is not presently being required to transfer, nor was it so submitted.
(ii)
Is not validly excluded from the Broome Regional Prison but she is not required to return to work
there nor is her employer required to have her work there.
(iii)
The Director General was directed to endeavour to find an alternative position in the Broome area
and to do so before 17 January 2002. It is not a matter for the Full Bench to consider what has
happened in relation to that order.
45
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She is also required to be paid the arrears of unpaid salary and to be paid her salary indefinitely into
the future, whether she is rendering service or not.
57 In my opinion, whilst acting as Arbitrator the Arbitrator is not to determine existing rights and enforce them as if she were
acting judicially when he or she is not. He or she may, however, determine rights on the way to arbitrating in accordance with
s.80E(5) of the Act which gives the Arbitrator wide powers to review, nullify, modify or vary any act, matter or thing done by
an employer.
58 The Arbitrator is required to act according to equity, good conscience and the substantial merits of the case (see s.26(1)(a)).
59 I am not persuaded that in this jurisdiction this enables to the Arbitrator to depart from the duty to apply the general law (see
Qantas Airways Ltd v Gubbins and Others [1992] 28 NSWLR 26). It was not so argued before me. If that is so then there is
simply no legal right to be paid any salary for the time that Ms Bowles did not serve and certainly no entitlement to be paid
indefinitely in the future when there is no evidence that she intends to serve.
60 However, if the matter as it might well be arguable, were required to be settled by arbitral orders not impeded by such a view, I
am of the opinion that the equity, good conscience and substantial merits of the case militated against those orders being made
and that the exercise of the discretion at first instance miscarried. There a number of facts and factors which are relevant and
which support such a finding:(a) The exclusion of Ms Bowles from Broome Regional Prison was unlawful.
(b) The Director General attempted to transfer her in her employment by an ultra vires act. That, however,
occurred after the difficulties arose in the prison between Ms Bowles and the other employees.
(c) The Director General effected her suspension from employment unlawfully and failed to resolve this matter in
accordance with the PSM Act and/or the contract of employment when that is what should have been done.
(d) Against that is a matter of fact:(i)
Ms Bowles, in 1999, expressed a lack of confidence in management and after a period of
disputation, an unwillingness to continue in her employment at Broome Regional Prison. It is not
therefore the case at all that she has necessarily been willing to perform as an employee at Broome
Regional Prison for some time.
(ii)
She will not work outside the Kimberley which makes resolution of this matter difficult.
(iii)
She is not employable in the Broome Regional Prison because of her own culpable inability to get
on with her fellow employees, as found by the Arbitrator, and her presence there was disruptive.
(e) Given those facts and as a matter of principle, an order that she be paid indefinitely into the future when there
is no evidence that she will perform any service, has performed any service or is entirely willing to, is unfair
to the employer, in any event.
The mere indefiniteness of the order’s duration in itself is not in the interest of the employer, or, for that
matter, the employee (see s.26(1)(c)), and is an unsound exercise of the discretion for those reasons as well as
for its uncertainty.
(f) For the reasons expressed in (d)(i), (ii) and (iii), an order for past salary to be paid is unsatisfactory and unfair.
(g) These factors, (d)(i), (ii) and (iii) weigh against the effect of the ultra vires acts of the Director General
because it is Ms Bowles’ undisputed inability to get on with her workmates and her disruptiveness which are
at the core and the cause of this matter.
(h) It is not all certain that an order for past unpaid salary as compensation can be made in any event (see SGIC v
Johnson (1997) 77 WAIG 2169 (IAC).
Finally
61 For those reasons, it is open to find that the exercise of the discretion at first instance miscarried because the Arbitrator did not
apply all of those factors or apply them in the manner in which I am satisfied they should have been applied.
62 In my opinion, regrettably, this matter has reached an impasse where the interests of the parties should take second place to
that of the community (see 26(1)(c)). This matter should have been settled by the parties long ago or otherwise resolved
according to law. That it was not is in part due to the fact that proper statutory or contractual steps were not taken.
63 For those reasons, I am satisfied that applying the principles in House v The King (op cit), the discretion, at first instance,
miscarried. I would uphold the appeal. I would quash order 6 of the decision at first instance for those reasons. I would
otherwise dismiss the appeal.
COMMISSIONER P E SCOTT—
I have had the benefit of reading the Reasons for Decision of His Honour, the President. They set out the background to this
matter and the grounds of appeal. I respectfully agree with him that as a matter of law, the learned Senior Commissioner was
not functus officio when the matter was remitted to him by the Full Bench following appeal FBA 17 of 2002.
65 Given that the Full Bench in its Reasons for Decision in that appeal expressed views on certain matters, even though those
matters were not the subject of grounds of appeal which were pursued during the course of the appeal, it is hardly surprising,
and would be expected, that the learned Senior Commissioner would give further consideration to those matters about which
he had previously expressed views, albeit that they were expressed in circumstances where he concluded that there was no
jurisdiction. The matter was remitted to him by the Full Bench. In these circumstances of him not having issued orders in
respect of any of those matters, he was able to give those matters further consideration.
66 I also agree with His Honour, the President that the issue of the matter being an industrial matter has been addressed in the
Decision of the Full Bench in appeal No. FBA 17 of 2002 and I am not persuaded that the ground of appeal is correct.
67 As to the main issue of this appeal being order No. 6, that the Director General, Department of Justice should not have ceased
paying Ms Bowles her ordinary salary and requiring that payment of salary be reinstated and, in effect be ongoing, I conclude
that the learned Senior Commissioner erred. The manner of Ms Bowles exclusion from the prison was clearly in error. She was
excluded from the workplace in a manner not dealt with by the Public Sector Management Act 1994 (“the PSM Act”) nor did
the employer purport to suspend her according to the provisions of that Act. What is of significance is that—
(a)
the employer purported to exclude her in a manner which is not permissible; and
(b)
she did not perform any work for the period following that exclusion; and
(c)
the exclusion and the employer’s inability to provide work to Ms Bowles were due to her own conduct.
64
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That conduct formed a reasonable basis for some action to be pursued. However, there was no suspension from duty in
accordance with the PSM Act. Therefore, it is unnecessary to come to any conclusion as to impact of a suspension on any
entitlement or otherwise to payment.
In any event, the Arbitrator was required to consider the matter not merely on the basis of the lawfulness of actions but also
taking account of whether the result has been fair. Section 26 of the Industrial Relations Act 1979, which applies to the
Arbitrator, requires that the Commission give consideration to matters on the basis of equity, good conscience and the
substantial merits of the matter and to have regard for the interests of the persons immediately concerned. The Commission is
not a jurisdiction for the purpose of enforcement of the law. The Commission may, during the course of dealing with matters
on the basis of equity, good conscience and the substantial merits be required to have consideration to issues of breaches of
contract and of law but the ultimate test relates to resolutions according to fairness. This was confirmed by their Honours E M
Heenan J. and Hasluck J. in Garbett v Midland Brick [2003 WASCA 36 at paras 84-86 and 66 respectively]. Although that
matter deals with a claim of harsh, oppressive or unfair dismissal made by an employee pursuant to s.29, the principle also
applies to other matters before the Commission because of the requirements of s.26.
The question of whether Ms Bowles ought to have been paid for the period where she was not performing her duties involves a
combination of questions of law and of fairness. Firstly, as to the law, Automatic Fire Sprinklers Pty Ltd and Another v Watson
[1946] 72 CLR 435 provides that there is no entitlement to payment in the absence of performance of work. Even if that were
not so, the Commission would be required to come to an equitable resolution of the matter. In this case the reason for Ms
Bowles exclusion from the prison, be it done in a lawful manner or otherwise, was due to her own conduct and attitude. She
was unable to perform duties in the prison in which she was employed. As the Senior Commissioner found, it was untenable to
return her to her normal workplace, and she was not prepared to move from her home to take up work elsewhere. It was
inappropriate for her to be transferred to Hakea Prison without consideration of her acceptance by the Aboriginal community
in that local area.
I find that in those circumstances, taking account of the interests of both the employee and the employer, not just of the
employee, that it was unfair to require the employer to pay Ms Bowles beyond the point of her exclusion from the workplace.
The fact that the employer continued to pay her during part of the process of the matter before the Arbitrator does not and
should not mean that it is required to continue to pay her indefinitely.
Accordingly, I agree with His Honour that the learned Senior Commissioner erred in ordering payment from the date that the
employer had ceased such payment. Further, the order did not provide any conclusion to that requirement for payment of
salary, notwithstanding that the employer was required by order 7 to endeavour to find a suitable alternative position for Ms
Bowles only until 17 January 2003. Order 6 required payment indefinitely. I agree with His Honour, the President that the
requirement for ongoing payment is not fair.
I would uphold the appeal in that respect, quash order 6, and otherwise dismiss the appeal.
I also, with respect, strongly endorse His Honour, the President’s comments as to the necessity for this long running matter to
be resolved in the public interest. The parties should move to do so expeditiously.

COMMISSIONER S WOOD—
I have had the benefit of reading the reasons for decision of the Hon President. The grounds of appeal and background to the
appeal have been charted in those reasons and I do not need to repeat them. The appellant sets out three grounds of appeal
challenging orders 1, 2 and 6 of the Arbitrator’s decision. There is no cross appeal. In my view, the appeal grounds in respect
of orders 1 and 2 are not made out for the reasons expressed by the Hon President and I adopt those reasons.
76 The main complaint relates to the order for the appellant to backpay Ms Bowles and to continue paying her. The order is
expressed as—
“6)
That the Director General, Department of Justice should not have ceased paying Ms Bowles her ordinary
salary and—
(a)
from the date of this order is to reinstate payment of her salary; and
(b)
by 18 December 2002 is to pay Ms Bowles the balance of the salary due from the date it was
ceased.”
In this regard, the reasoning of the Arbitrator is contained in paragraphs 9 to 16 and in particular at paragraph 12 the Arbitrator
says—
“12. However, as I have found, the decision to transfer Ms Bowles to Hakea Prison was unlawful. This finding
was not challenged on appeal: see [40] of the Reasons of the Full Bench. Ms Bowles cannot held to have
been absent from work without approval for failing to report for work at Hakea Prison when the requirement
to do so was unlawful. Therefore, the reason that the respondent ceased paying her salary cannot stand. It
follows that payment of Ms Bowles’ salary should not have been ceased and it is to be reinstated and
continued.”
77 The appellant challenges this order on a number of grounds. They say in law an ordinary contract of employment requires
performance of work to get paid (Automatic Fire Sprinklers Pty Ltd v Watson (1946) 72 CLR 435) In accordance with that
case,
“a decision subsequently found to be void which resulted in an employer preventing an employee from rendering
service does not for that reason give rise to a legal entitlement to the payment of wages unless the contract of
employment so provides or a statute requires payment in the circumstances.”
In that sense, on the appellant’s submission, it matters not that the transfer of Ms Bowles was found to be unlawful. At law Ms
Bowles was still not entitled to payment as she did not work (Csomore v Public Service Board (1986) 10 NSWLR 587). The
appellant also says that the Arbitrator had no or insufficient regard for the actions of Ms Bowles which adversely impacted on
her employment, namely her disruptive behaviour towards other employees at Broome prison and her unwillingness to work
other than in Broome.
78 The respondent says that the appellant “cannot, legitimately and in good conscience claim that Ms Bowles is not entitled to her
salary because she did not render service, when it was the actions of the appellant which made it impossible for her to render
such service”. The actions of the appellant were the exclusion of Ms Bowles from Broome Regional Prison and the unlawful
and unreasonable attempted transfer of Ms Bowles to Hakea Prison. The respondent also says that the appellant does not have
the ability to stand down Ms Bowles without pay except in accordance with the Public Sector Management Act 1994 (PSM
Act), the Public Service Award 1992 or by order or agreement of the Commission. The respondent says that Ms Bowles was
appointed to an office, post or position pursuant to s.64 of the PSM Act. This carries with it the element of remuneration. If
Parliament had intended that officers could lawfully be suspended without pay outside the provisions of the PSM Act then
75
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s.82 would not have been enacted. Public Service Officers are not in a normal master-servant relationship but instead are
covered by special statutory regimes (Bennett v Commonwealth of Australia and Another (1980) 30 ALR 423). The respondent
says that Ms Bowles remained ready, willing and able to work and hence had to be paid (Gapes v Commercial Bank of
Australia Ltd (1980) 41 FLR 27). This the respondent says was not challenged by the appellant before the Arbitrator.
The respondent says that the appellant contributed to the situation, it was not simply Ms Bowles’ actions which caused her to
cease working, hence she cannot be lawfully denied her salary. Finally, the respondent distinguished Csomore in that Ms
Bowles did not refuse to perform part or all of her duties; and Automatic Fire Sprinklers in that Ms Bowles is a Public Service
Officer and hence is different and the matter is not concerned with termination of employment.
It is the case that Ms Bowles has not worked for the appellant since July 1999. She was unfit for work until July 2000. The
appellant agreed to pay her until 22 April 2002. The submission of the respondent is that the appellant is somehow estopped
from ceasing Ms Bowles’ salary because they agreed to continue paying her to that date. This submission has no merit for the
reasons expressed by the Hon President.
The Arbitrator’s order means that Ms Bowles would be paid from 22 April 2002 and continue to be paid into the future. The
Arbitrator says: “
“10. Accordingly, by the decision now to issue, the parties are returned to the same position that they were in at
the time the decision to transfer was made. That is, Ms Bowles remains an employee of the respondent. She
is ready, willing and available to return to work. She is not required by her employer to report for work. She
continues to receive her salary.”
Hence Ms Bowles who was seemingly available for work since July 2000, but has not worked, would be paid for all that time
and continue to be paid because the actions of the employer in attempting to transfer her were wrong and the reason for
ceasing her pay was thus wrong.
It is common ground that the appellant did not take action against Ms Bowles pursuant to Part 5, Division 2 or 3 of the PSM
Act, which relate to substandard performance and disciplinary matters. Whilst this is not a matter for this appeal, the appellant
submits that lack of action on that front should not cause criticism of the employer. I disagree. I do not understand why, given
the facts, the employer did not initiate disciplinary action or took so long to address the issue of transfer. There would appear
to be nothing in the contract of employment preventing the employer from paying Ms Bowles whilst she did not perform work,
but the wisdom of doing so needs to be questioned and not simply due to the benefit of hindsight.
The facts in this respect are as stated by the Hon President and I repeat them—
(i) Ms Bowles in 1999 expressed a lack of confidence in management and after a period of disputation, an unwillingness to
continue in her employment at Broome Regional Prison. It is not therefore the case at all that she has necessarily been
willing to perform as an employee at Broome Regional Prison for some time.
(ii) She will not work outside the Kimberley which makes resolution of this matter difficult.
(iii) She is not employable in the Broome Regional Prison because of her own culpable inability to get on with her fellow
employees, as found by the Arbitrator, and her presence there was disruptive.
Given these facts one must query whether, in fact, Ms Bowles presents herself as ready, willing and able to work for the
employer as the Arbitrator states in paragraph 10 of his reasons. The respondent says this was not challenged by the appellant
before the Arbitrator. I do not criticise this submission. However, the matter was clearly put to the parties by the Arbitrator as
an issue and would seemingly be part of the findings as quoted at paragraph 10.
The appellant does not concede the point but says that it does not really matter because the law says if you do not work you do
not get paid. In their mind it is as straightforward as that, irrespective of the circumstances. I will turn to that issue later,
however, I do not consider that it is an adequate portrayal of all the circumstances of this case to say that the issue of whether
Ms Bowles was ready, willing and able to work is not in question.
Was Ms Bowles legally entitled to be paid in any event? The respondent says ‘yes’ as she is a Public Service Officer and was
not suspended without pay in accordance with s.82 of the PSM Act. S.64 of the PSM Act says, and I paraphrase, that the
appointment of a Public Service Officer may be on a full-time basis “for an indefinite period as a permanent officer”. This is
the only section of the Act that I can find which may assist. The Public Service Award 1992 which is the other relevant
document for the purposes of understanding the contract of employment does not assist in this regard. S.82 of the PSM Act
then permits suspension without pay where an investigation under s.81 is initiated for a suspected breach of discipline. It
strikes me that s.82 is not relevant here as no disciplinary investigation has occurred. Ms Bowles was not suspended, the
employer has simply decided not to pay Ms Bowles because she did not attend for duty as required, albeit that requirement was
unlawful. I cannot conclude, having viewed the Award and the Act as a whole, and in particular s.64 and s.82, that these form a
complete and exclusive code which override any common law principle and prevent the deduction of pay except as prescribed
by them.
I would have to read the term ‘permanent’ officer and likewise the terms ‘office, post or position’ also found in s.64 at their
highest point to reach a conclusion that Ms Bowles was entitled to be paid in any event. The appellant submits that the term
‘office’ cannot be read as such and I agree. It cannot be the case that a Public Service Officer by virtue of being ‘permanent’
can somehow not attend to work and still be paid unless and only unless he/she is disciplined. In this sense the PSM Act is not
a complete code which displaces the common law principle whereby the promise of pay and work are mutually dependent.
Csomore @ p.597 states:
“In so far as plaintiffs may have succeeded in claims for wages where they had declined to carry out their duties in
full, the decision may be explicable by applicable statements, an award or by waiver of the employer’s rights.”
In this sense Csomore at p.598 deals with s.92 of the Industrial Arbitration Act which on its face supported the proposition that
the statute prohibited deductions from pay except as authorised by award or agreement. This statement at s.92(1) reads—
“(a)
Where an employer employs any person to do any work for which the price or rate has been fixed by an
award, or by an industrial agreement, made under this Act, or by the conditions of a permit issued under
Section 89, he shall, but subject to section 92A, be liable to pay in full in money to such person the price or
rate so fixed without any deduction except such as may be authorised by any award or industrial agreement
or permit as the case may be.
(b)
Where any such award, industrial agreement or permit fixes a price, rate or amount (not being a price or rate
for work done) to be paid in the circumstances set out therein in relation to any other matter the employer
shall in such circumstances be liable to pay such price, rate or amount in full in money to the person entitled
thereto without any deduction except such as may be authorised by such award or industrial agreement or
permit as the case may be.”
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This proposition was rejected. In any event there does not appear to be a prohibitive provision such as that which relates to pay
within the PSM Act or the Award that would assist in this matter.
87 In short, I can find nothing in the PSM Act or the Award that mandates that Ms Bowles should have been paid in any event.
Put differently I do not conclude that Ms Bowles’ pay could only be withheld if done in accordance with those documents
which form part of the contract of employment. The common law principle which requires service to be paid must have
application. I can envisage many scenarios which this might have application, eg. an employee may decide to simply not
present for duty or to restrict his/her duties.
88 The later circumstance was an issue in Csomore. The extent of relevance of Csomore in this matter is that Csomore stands as
support for the proposition that where an employee fails to perform part of their duties, the ‘no work – no pay’ rule applies, and
the contract does not have to be brought to an end by the employer for it to apply. It does not matter in those circumstances that
the employee had not been properly suspended or disciplined. However, past this point the facts of this matter are different.
Ms Bowles was excluded from her duties in the prison and the employer sought to transfer her to Hakea Prison. In Csomore
the issue was one of refusal to perform some duties or to restrict oneself to certain duties.
89 The appellant maintains that Automatic Fire Sprinklers requires the following conclusions apply in this matter. Ms Bowles had
to perform work to be paid. If she were merely ready and willing to be able to perform her duty that would not be enough to
require her to be paid. The wrongful act of the employer in attempting to transfer her to Hakea Prison and hence preventing her
from rendering service does not mean she should be paid. Her contract does not require her to be paid in the circumstances.
The Hon President has quoted the relevant passages in Automatic Fire Sprinklers per Dixon J and in Macken et al and they do
not need to be repeated here. It is clear in my view that the principle enunciated therein applies and had to be applied by the
Arbitrator. Ms Bowles is not as a matter of right entitled to be paid. Whether she should have been paid and continue to be paid
as a matter of discretion is another issue.
90 The respondent says Ms Bowles is different because she is a Public Service Officer and her employment was not terminated. I
have sympathy for this view for the following reasons. Firstly, these are facts in this matter which differ from those in
Automatic Fire Sprinklers. More importantly though it strikes me that to follow that case and the principle enunciated to its
logical conclusion could lead to some unintended and wrong consequences, at least in matters involving public servants. I can
think of many examples, but the most obvious may be a situation whereby there is a change of Government and if an officer
were then advised that there was to be no work for him or her specifically, is he or she then to suffer no pay, though ready,
willing and able to work and simply be left to treat the contract at an end and seek relief as a wrongful or unfair dismissal.
Whilst I do not consider that the PSM Act mandates payment, I do not likewise consider that such a scenario is in anyway
intended to apply. This must be so in my view if the words in s.64, ie “indefinite period as a permanent officer”, are to have
any practical meaning for the operation of the public service. It must also be true given the regulations which apply to
redeployment and redundancy in Part 6 of that Act. In that sense the principle enunciated in Automatic Fire Sprinklers needs to
be treated with some caution in this case. I have already discussed Csomore and what differentiates that case from this matter.
91 It is trite to observe that the Arbitrator must have regard to s.26 of the IR Act which, in part, provides as follows—
“(1)
In the exercise of its jurisdiction under this Act the Commission —
(a)
shall act according to equity, good conscience, and the substantial merits of the case without regard
to technicalities or legal forms;
(b)
shall not be bound by any rules of evidence, but may inform itself on any matter in such a way as it
thinks just;
(c)
shall have regard for the interests of the persons immediately concerned whether directly affected or
not and, where appropriate, for the interests of the community as a whole; and
92 The basis of the Arbitrator’s conclusion at paragraph 16 is as follows—
“… it is a conclusion which in my view necessarily follows from the finding of the Arbitrator that the decision to
transfer Ms Bowles was unlawful and is squarely within the Arbitrator’s jurisdiction under s.80E of the Act to
enquire into and deal with any industrial matter relating to a government officer.”
93 It is apparent, however, that the interests of the community as a whole are a factor to be considered. There is much in the
actions of the employer that warrants criticism. Some of this has now been corrected by order of the Commission. However,
the origins of the problem lie in Ms Bowles actions. I have difficulty concluding that it is in the interests of the community to
allow a person, who due to her own actions, was excluded from the prison and then made it difficult to be transferred, but can
be entitled to be paid for over two years for not working and to continue to be paid. To benefit from her actions in this way is,
in my view, not in the interests of the community, even having regard to the fact that the department adopted an inappropriate
procedure to first exclude her from the prison and then to attempt to transfer her to a position in Hakea Prison. It is clear that
the appellant otherwise had reason to exclude her, did seek unsuccessfully to place her in Broome and then sought to transfer
her to Hakea Prison. For these reasons I would concur with the words of the Hon President, and I repeat them here for
completeness, that—
“…regrettably, this matter has reached an impasse where the interests of the parties should take second place to that
of the community (see 26(1)(c)). This matter should have been settled by the parties long ago or otherwise resolved
according to law. That it was not is in part due to the fact that proper statutory or contractual steps were not taken.
For those reasons, I am satisfied that applying the principles in House v The King (op cit), the discretion, at first
instance, miscarried. I would uphold the appeal.”
THE PRESIDENT—
94 For those reasons, the appeal is upheld, order 6 of the decision at first instance is quashed, and the appeal is otherwise
dismissed.
Order accordingly

_________
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By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
____________________
2003 WAIRC 08025
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
IHAAN ADRIANSZ, APPELLANT
and
EPATH WA PTY LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 28 MARCH 2003
FILE NO/S.
FBA 48 OF 2002
CITATION NO.
2003 WAIRC 08025
_________________________________________________________________________________________________________
Decision
Order corrected
Appearances
Appellant
Mr T H F Caspersz (of Counsel), by leave
Respondent
Dr J J Edelman (of Counsel), by leave
_________________________________________________________________________________________________________
Supplementary Reasons for Decision
THE PRESIDENT AND CHIEF COMMISSIONER W S COLEMAN—
1
This was a matter where minutes of proposed order were issued by the Full Bench on 21 February 2003, and a time notified to
the parties within which they were required to advise the Full Bench if either wished to speak to the minutes of the proposed
order.
2
After the time of expiry of such a period, and after the order was perfected by depositing in the office of the Registrar, namely
24 February 2003, the solicitors for the respondent wrote to the Commission requesting that the figure of compensation to be
awarded as contained in the order of the Full Bench be amended because it was an incorrect figure and did not reflect the
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reasons for decision of the Full Bench. At no time was that contention said to be wrong. There was such an error. However, the
matter was not raised on a speaking to the minutes as it should have been and normally would have been raised. No
explanation was made concerning this omission.
3
The matter was one which in other jurisdictions could be corrected pursuant to the slip rule.
4
Correction powers in this Commission exist by virtue of s.27(1)(m) of the Industrial Relations Act 1979 (as amended) and this
confers, inter alia, a power akin to the slip rule also (see Aussie Online Ltd v Lane (2001) 81 WAIG 2511 (FB)).
5
In our opinion, notwithstanding that s.27 powers are exercisable “in relation to any matter before it”, there was power in the
Commission to correct under s.27(1)(m), such an obvious error. The contention was that the Commission would be acting
functus officio and have no power to so act.
6
The general rule is that once an order has been sealed or a judgement entered up it may only be varied by an appeal. However,
after a decision in whatever form is perfected by depositing it in the office of the Registrar the Commission may amend it to
correct an error or amend it to make good an omission due to the inadvertence of court officers or the Commission or due to
the inadvertence of the parties’ representatives. Accidental slips or omissions are not confined to subsidiary or inconsequential
matters but may relate to any matter in issue in the proceedings or to something incidental to such a matter (see Milson v
Carter [1893] AC 638 at 640 and Shaddock and Associates Pty Ltd v City of Parramatta (No 2) (1982) 151 CLR 590 at 594,
and also Seaman “Civil Procedure”, Volume 1, 5710).
7
The Commission is not functus officio for the purposes of correcting an error of that type. Such a case was this. That is because
the Commission is not functus officio until it has issued, in its opinion, a decision without an error and the matter is still before
it for the purpose of correcting that error and for no other purpose. Put another way, the matter, for the purposes of s.27(1)(m),
was still before the Commission until it corrected the “slip rule error” in its order.
8
Of course, the Commission will not retain jurisdiction once the order has been perfected for any other purpose.
9
For those reasons, we agreed that the order could and should be corrected, there being clear jurisdiction to do so, in our
opinion.
SENIOR COMMISSIONER A R BEECH—
10 I agree that the Full Bench has the power to correct the order which issued in this matter. The Commission, being a creature of
statute, does not have an inherent jurisdiction as such to correct errors once the final order has issued. Any “slip rule” requires
a statutory provision (Aussie Online Ltd v. Lane (2001) 81 WAIG 2511).
11 The statutory provision is found in s.27(1)(m) which states—
“27.
(1)
Except as otherwise provided in this Act, the Commission may, in relation to any matter before
it—
…
(m) correct, amend, or waive any error, defect, or irregularity whether in substance or in form;”
12 Counsel for Mr Adriansz submits that once the Full Bench issued the order, the Full Bench no longer had “a matter before it”
which would allow the correction or amendment sought. This submission has a sound basis on the principle that it is desirable
that there be an end to litigation and on the view that it would be mischievous if there were jurisdiction to re-hear a matter
decided after a full hearing (Bailey v. Marinoff (1971) 125 CLR 529 per Gibbs J at 539). The submission is patently correct
where the decision of the Commission which is sealed with the seal of the Commission, deposited in the office of the Registrar
and open to inspection without charge during office hours by any person interested (McCorry v. Como Investments Pty Ltd
(1989) 69 WAIG 100 per Kennedy J at 1003), as per s.36 of the Act, correctly and accurately reflects the decision of the
Commission as recorded in its Reasons for Decision.
13 Conversely, where the Commission’s Reasons for Decision record the decision reached in a matter and the “decision” of the
Commission perfected in accordance with s.36 does not reflect that decision then it is more difficult to hold that the matter is
not still before the Commission. Indeed, the Full Bench is not functus officio while there remains any judicial function which
may be performed in relation to a proceeding, even if it be only that of ensuring that the final order correctly records the
meaning of the court (FAI General Insurance Co Ltd v. Southern Cross Exploration NL (1987 - 1988) 165 CLR 268 per
Gaudron J at 289).
14 In Bailey v. Marinoff (1971) 125 CLR 529 Barwick CJ said at 530—
“Once an order disposing of a proceeding has been perfected by being drawn up as the record of a court that
proceeding apart from any specific and relevant statutory provision is at an end in that court and is in substance in
my opinion beyond recall by that court.”
15 It is not without significance that the Chief Justice there refers to the proceeding in its substance being beyond recall by that
court. In this case, the substance of the proceeding is not being recalled by the Full Bench. Rather, the matter before the Full
Bench was not finalised by the Full Bench in accordance with the decision of the Full Bench as reflected in its Reasons for
Decision. A matter that is decided by the Commission on a basis which produces a particular result cannot be finalised by the
Commission issuing an order which produces a different result. The matter remains before the Full Bench for the purpose of
finalisation by the issuance of an order in accordance with the Act which correctly and accurately reflects the Reasons for
Decision.
16 The order which is the decision of the Full Bench did not correctly and accurately reflect the Reasons for Decision and requires
correcting to do so. In correcting that error, the Commission is not recalling the substance of the matter before it.
17 It follows, in my respectful view, that the matter that was before the Full Bench, and which in substance was decided by the
majority as recorded in the Reasons for Decision, remains before the Full Bench until an order correctly and accurately issues
pursuant to s.36 of the Act. That has not been the case in this matter and accordingly, the matter still being before the Full
Bench, the Full Bench has the power pursuant to s.27(1)(m) to correct the order which issued on 24 February 2003.
18 For the above reasons, I agree that the order be corrected to reflect the decision reached by the Full Bench.
THE PRESIDENT—
19 For those reasons the Full Bench agreed to correct the order.
_________
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2003 WAIRC 07896
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
IHAAN ADRIANSZ, APPELLANT
and
EPATH WA PTY LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 7 MARCH 2003
FILE NO/S.
FBA 48 OF 2002
CITATION NO.
2003 WAIRC 07896
_________________________________________________________________________________________________________
Decision
Order made by the Full Bench corrected
Appearances
Appellant
Mr T H F Caspersz (of Counsel), by leave
Respondent
Dr J J Edelman (of Counsel), by leave
_________________________________________________________________________________________________________
Correcting Order
This matter having come on for hearing before the Full Bench on the 7th day of March 2003, and having heard Mr T H F Caspersz
(of Counsel), by leave, on behalf of the appellant, and Dr J J Edelman (of Counsel), by leave, on behalf of the respondent and the
Full Bench having determined that the order of the Full Bench in appeal No. FBA 48 of 2002 given on 21 February 2003 and
deposited in the Registry of the Commission on 24 February 2003 be corrected and that reasons for such decision will issue at a
future date, and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is
this day, the 7th day of March 2003, ordered as follows:THAT the order of the Full Bench in appeal No. FBA 48 of 2002 given on 21 February 2003 and deposited in the
Registry of the Commission on 24 February 2003, be and is hereby corrected by deleting the figure “$4583.33” in
the 7th line of Order (2) thereof and substituting therefor the figure “$2665.39”.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
____________________
2003 WAIRC 07928
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ROBERT GALLOTTI, APPELLANT
- and ARGYLE DIAMONDS PTY LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 13 MARCH 2003
FILE NO/S.
FBA 50 OF 2002
CITATION NO.
2003 WAIRC 07928
_________________________________________________________________________________________________________
Decision
Appeal dismissed
Appearances
Appellant
Mr M Richardson, as agent
Respondent
Mr D S Ellis (of Counsel), by leave
_________________________________________________________________________________________________________
Reasons for Decision
THE PRESIDENT—
1

INTRODUCTION
This is an appeal brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”) by
the abovenamed appellant, Robert Gallotti, who identified himself under oath at first instance as Robert Ernest Guiseppe
Gallotti.

2

The appeal is against a decision made by a single Commissioner on 24 October 2002 in application No 1455 of 2001,
proceedings in which the abovenamed appellant was the applicant and the abovenamed respondent was the respondent.

3

The decision appealed against is a decision to dismiss an application brought by the abovenamed appellant pursuant to
s.29(1)(b)(i) and (ii) of the Act.
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GROUNDS OF APPEAL
The grounds of appeal, from which ground 8 was struck out because it was withdrawn on the hearing of the appeal, were as
follows:“1.
The Commissioner erred in having “grave reservations about the evidence given by the applicant
concerning his practice of taking and amending file notes, many of which were annexed to his various
affidavits”. (A number of particulars of that ground are expressed).
2.
The Commissioner erred in having no hesitation in preferring the evidence of the respondent, and in
particular Mr Walsh, to that of the appellant, when Mr Walsh and Mr McNamara were shown to have lied
or been mistaken on most of the material issues, and the evidence of Ms Rogers, Ms Taylor, Mr Bond and
Mr Hynes was contradictory and shown to be wrong in respect of a number of issues. Indeed, it was not
open on the evidence as recorded in the transcript and the exhibits for the Commissioner to come to that
conclusion.
However, the relative credibility of witnesses is not relevant to the determination of the true nature of the
contract between the appellant and the respondent, whether there was a dismissal within the meaning of s
23A and s29 of the Industrial Relations Act 1979, the date on which the dismissal occurred and whether the
respondent’s Human Resource Policies were incorporated into the appellant’s contract(s) of employment,
nor were the beliefs of the respondent’s witnesses as to these issues.
These are questions of law to be determined by applying legal principles, not necessarily universally
accepted, to the facts that were established on the evidence. Accordingly, the other issues of fact
which demonstrate that the Commissioner was in error in concluding that he should prefer the
evidence of the respondent are not relevant to the determination of these questions of law.
That the appellant has not challenged other findings of fact which are dependant on assessment of
credibility determined by the Commissioner is not an admission or acceptance by the appellant that those
findings were right or were open on the evidence. Those findings will be challenged, if this appeal is
successful, in further submissions when the matter is remitted to the Commissioner to determine whether
the dismissal was harsh, oppressive or unfair.
3.

The Commissioner erred in a number of findings of fact. These are—
(a)
the second to sixth written Contracts of employment were in identical terms to the first written
contract, save for the commencement and expiry dates when—
(i)
the first and second written contracts were expressed to be “an offer for temporary
employment” whilst the third to sixth written contracts were expressed to be “an offer of a
staff contract of employment”;
(ii)
the salary amounts were not the same in each written contract;
(iii)
the first and second written contracts provided for a “Commute Allowance” and a “Living
Away from Home Allowance”, whilst these provisions were replaced by a “Site Duties
Allowance” in the third to sixth written contracts.
(iv)
in the first to fourth written contracts the provision under the sub-heading “Tenure” read—
We require you to give one month’s notice of your intention to leave Argyle. Similarly, we
will give you one month’s notice if we intend to terminate your employment before the
expiry date in this contract.
In the event of serious misconduct, we will terminate your employment with Argyle
immediately without notice.
In the fifth and sixth written contracts the provision under the sub-heading “Tenure’ read—
We require you to give one month’s notice of your intention to leave Argyle. Similarly we
will give you one month’s notice if we intend to terminate your employment.
In the event of serious misconduct, we will terminate your employment with Argyle
immediately without notice.
The difference is that in the fifth and sixth written contracts the words if we intend to
terminate your employment were omitted.
(b)
There were not “various performance review meetings” with the appellant in the year 2000. There
was only one performance review meeting in the year 2000, the mid-year 2000 PEP review meeting
which was held in August.

4.

The Commissioner erred in not finding that the true contract between the parties was a single ongoing
contract of employment.
A.
The Commissioner erred in not giving appropriate weight to the following facts established on the
evidence—
(a)
the first written contract was unilaterally terminated, without negotiation with the appellant,
by the respondent before its expiry date and replaced by the second written contract for the
purposes of ensuring continuity of employment over the “year 2000” computing
phenomenon;
(b)
the terms and conditions set down in the second written contract were unilaterally varied,
without negotiation with the appellant, by the respondent during the currency of that
contract;
(c)
annual leave accruals were not paid to the appellant at the end of each written contract but
accrued on a continuous basis;
(d)
on at least one occasion the appellant took annual leave that had accrued during previous
written contracts during the currency of a written contract;
(e)
under the “Annual Leave” provision of each written contract the appellant only established
an entitlement to annual leave “after completion of each year of continuous employment
with Argyle”;

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
(f)

921

the second written contract was dated 19 August 1999 but was expressed as commencing on
27 July 1999 and was not signed by the appellant until 1 September 1999;
(g)
the fifth written contract, which was expressed as commencing on 1 April 2001, was not
signed by the appellant until 17 April 2001 and was not signed by the respondent until some
date after the appellant had signed and returned the written contract.
B.
The Commissioner erred in giving too much weight to the following facts established on the
evidence—
(a)
the belief of the applicant and of the respondent’s officers as to the true character of the
contract(s) that existed between the appellant and the respondent;
(b)
the appellant’s desired outcome from the Fair Treatment process for a “permanent position
(not staff contract)”;
(c)
the appellant’s belief that his employment would not continue after the expiry date of the
fifth written contract if his staff contract was not renewed;
(d)
the appellant had read and understood the sixth written contract before he had signed it,
when the only alternative to not signing it was that the employment relationship would have
come to an end on 30 June 2001, the date specified as being the expiry date in the fifth
written contract;
(e)
the sixth written contract “constituted an agreement that he entered into, for his employment
to come to an end on 31 July 2001”,
(f)
the appellant’s questioning of the employment status of Vicki Taylor and his belief that if
she was a staff contract employee it may have influenced the accuracy of notes that she took
at the Fair Treatment meetings;
(g)
the appellant’s “concession” “that he was in the same position [i.e. as Ms Taylor] and was
aware that his employment would not continue unless his contract was renewed”.
C.
The Commissioner erred in distinguishing D’Lima v Board of Management, Princess
Margaret Hospital for Children (1993) 64 IR 19 and that the significance of that decision
was only the issue of whether the employee in that case was excluded from the unfair
dismissal provisions of the Commonwealth legislation by operation of regulation 30B(1)(a)
of the Industrial Relations Regulations. Furthermore, the circumstances in D’Lima did not
stand in stark contrast to those in the instant case.
D.
The Commissioner erred in not holding that in truth and in reality the relationship between
the appellant and the respondent was one of continuous employment, and that the real
contract between them was a single ongoing contract of employment, at least from the
commencement of the third written contract.
5.
The Commissioner erred in not finding that the appellant had been dismissed. In particular,
the Commissioner erred in—
(a)
not holding that the appellant’s “acceptance” of the respondent’s “offer” of a contract for
one month from 1 to 31 July 2001, when he was informed that his employment would be
continued for one month only, constituted a dismissal, or at least a notice of dismissal and
was thereby the first step in the dismissal process;
(b)
not recognising that the appellant did not consent to the agreement that his employment
would terminate on 31 July, but that he had no choice but to accept the respondent’s “offer”
of a further contract for one month, the only alternative being that his employment would
come to an end on 30 June.
6.
The Commissioner erred in not finding that the appellant had been dismissed on 13 June
2001 when he was informed that the employment relationship was to come to an end on
31 July. (A number of particulars of error are expressed).
7.
The Commissioner erred in holding that the “Termination of Employment: with or Without
Notice” provision in the Human Resource Policy — Terminating Contract of Employment
policy did not apply to the appellant’s circumstances. (A number of particulars of error were
expressed).
9.
The Commissioner erred in not finding that the respondent was expressly bound to treat the appellant as a
permanent employee, even though it formally recorded its contractual relationship in a series of staff
contracts.”
5
It should be observed that grounds 4D and 9 are virtually the same.
BACKGROUND
6
Evidence was given on behalf of Mr Gallotti, who was the applicant at first instance, by Mr Gallotti himself, and by one Debra
Jane Wilson.
7
Evidence was given on behalf of the respondent by Terrence James Appleby, General Manager of business services for the
respondent, Hilary Susan Rowland, team leader, information technology services officer for the respondent, Vicki Ann Taylor,
a human resources adviser employed by the respondent, Daniel Patrick Priest, a former help desk officer employed by the
respondent, Robert Kim Bath, an employee of the respondent, Alfred John Walsh, Superintendent at IS & T operations at
Argyle Diamonds, Patrick John McNamara, manager, information systems and technology services at Argyle Diamonds,
Michelle Ann Rogers, a human resources specialist at Argyle Diamonds, Jason Alexander Bond, co-ordinator of operations in
information systems and technology services and Dale Lyndon Hynes, information technology systems officer at Argyle
Diamonds.
8
An application was brought by the appellant against the respondent company, which had been his employer, alleging that he
was harshly, oppressively and unfairly dismissed by his employer and claiming compensation and contractual benefits which
he alleged that he had been denied.
9
By the application, it was alleged that his employment ended on 31 July 2001.
10 The application was opposed, and, in particular, it was pleaded that the appellant had not been dismissed, and that the
Commission had no jurisdiction to hear and determine the application. That issue was determined by the Commissioner at first
instance.
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The background, in fact, was not much in dispute.
The appellant commenced employment with the respondent company on or about 28 June 1999 as an information technology
systems officer (hereinafter referred to as “ITSO”). At all material times, the respondent carried on business as a miner at
Argyle in the Kimberley region of this State with offices also in Perth.
The Contracts
13 The appellant entered into a written contract of what was called temporary employment for the period 28 June 1999 to
31 December 1999. That contract, by its express terms, was to expire at the end of that period, unless a new contract was
entered into. During the course of the contract, and despite its expressed fixed term, either party had the express ability to
terminate the contract by giving notice of one month. This is borne out by the terms of the appointment letter of 10 June
1999 reproduced in the reasons for decision at first instance (see pages 43-47 of the appeal book (hereinafter referred to as
“AB”)).
14 There was then a series of written contracts in what I might describe as almost identical or very similar terms, the contracts
being for the following periods respectively, 27 July 1999 to 31 March 2000; 1 April 2000 to 30 September 2000; 1 October
2000 to 31 March 2001; 1 April 2001 to 30 June 2001; and 1 July 2001 to 31 July 2001.
15 As the appellant correctly admitted in evidence, the first four contracts are identical to the fifth and sixth, save and except for
remuneration, commencement dates (and the terms of such contracts), and allowances. I should say, significantly, that all were
fixed period contracts for periods ranging from one month to almost nine months.
16 It was the appellant’s evidence that, shortly before the expiry of the second contract on 31 March 2000, he commenced to look
for alternative employment. The respondent’s manager, Mr Walsh, asked him why. The appellant said that he said that the
contract was coming to an end and that he needed to look for work. He said that Mr Walsh told him in words to this effect
“The position was permanent and the contracts were only a formality”. Mr Walsh denied that he said this or that he was told by
the appellant that he had.
17 The appellant, in his first witness statement, which constitutes the major part of his evidence, said, unequivocally that he was
employed under a series of staff contracts (see paragraph 8, page 73 (AB)).
18 The first and second contracts overlapped for the purposes of ensuring continuity because of the millennial transition from
2000 to 2001 and the worldwide problems in the computer field said to have been occasioned by this event.
19 The appellant’s evidence was also that for all intents and purposes his employment was continuous despite the existence of a
series of contracts. He also gave evidence that, for the purposes of annual leave, annual leave accruals were not paid to him at
the end of each contract but accrued on a continual basis during the time of his employment. His evidence was that he took
annual leave as if he were in continuous employment. That that occurred during the currency of the contracts was admitted by
Mr Appleby.
20 The appellant had been subject to performance effectiveness process (PEP) reviews in 2000 and he had signed the PEP form
for that year even though he did not agree with all of the statements in it (see page 86 (AB)).
21 In March 2001, he was told that his contract and that of some two or three other employees were to be renewed for a further
three months only from 1 April 2001, and this, according to him, would, on Mr Walsh’s evidence, take his contract through to
the beginning of July 2001 when the new shift arrangements would operate. He therefore, on his own evidence, had clear
notice that he was to be offered a contract for a new fixed term upon the expiry of his current contract on 30 June 2001.
22 He told Mr Walsh, on his own evidence, during this conversation, that he was hoping for a six month contract. However,
Mr Walsh offered him only a three month contract, commenting, as the appellant said, on flaws in his performance of his work.
In his evidence, the appellant also said that John replied (see page 88 (AB)) “it will bring you to the end the end of June and at
the start of July the conditions of the contracts will change to include the new shifts being introduced”. Mr Gallotti also said
that this explanation made sense because it seemed that only the two new ITSO’s were getting six month contracts. That is, he,
as one of the old ITSO’s was not going to get a six month contract but another form of fixed term contract with a shorter term.
23 On Mr Walsh’s evidence, he had determined, after a number of performance reviews, and, in particular, one in February/March
2001, that the appellant and three other ITSO’s should be offered three month contracts only and not six month contracts. This,
Mr Walsh said, was because their performances were not up to expectations. He also said that he told the appellant these things
at the Argyle Mine Site on 14 March 2001.
24 There was also evidence that because of the introduction of a new system, rejoicing in the name of “Thin Client”, the number
of ITSO’s was being reduced. All of the ITSO’s, Mr Walsh said, were informed of the restructuring of the IT system in
January 2001.
25 The appellant admitted in cross-examination that he was aware that his employment would not continue if his “staff contract”
was not renewed ((ie) the contract for the period 1 April 2001 to 30 June 2001). The appellant admitted quite unequivocally in
evidence that, at the back of his mind, he thought that he was not going to get his contract renewed at the end of the three
month term offered him in March 2001. Indeed, he admitted that Mr Walsh had told him, in March 2001, that his figures
would have to improve and made other criticisms of his performance. He admitted, too, that he was given a number of reasons
for his “dismissal”, in due course, and one of them was that his performance was unsatisfactory. It is noteworthy that
Mr Appleby, in cross-examination, said that the appellant’s contract was not renewed because he was not able to perform
satisfactorily, and because it had come to an end. Mr Gallotti’s evidence was clear that he feared that his contract would not be
renewed for various reasons and that appears in his written statement tendered in evidence.
26 There was evidence about his performance reviews and about another employee, Mr Bath, who was allegedly assaulted by
Mr Walsh and the alleged feared effect of this incident on the appellant’s employment. However, in the end, the latter event
was of very little relevance to the outcome of the proceedings before the Commissioner at first instance.
27 On or about 3 June 2001, the respondent was seeking to appoint another computing employee in the position of support officer.
This was apparently a position which would be filled for a period of six months. The appellant took the view that this was his
position, namely the ITSO position which he occupied.
28 On or about 13 June 2001, there was a discussion between the appellant and Mr Walsh in the latter’s office. Mr Walsh told him
that his contract would not be renewed. This arose after a decision by team leaders, and after Mr McNamara, manager,
information systems and technology services for the respondent, approved Mr Walsh’s decision to that effect. The appellant,
on his own evidence, told Mr Walsh that he thought that his contract should be renewed for six months. Mr Walsh told him
that there was a breakdown in communication between them and referred to various past incidents. It is clear, on the evidence,
that Mr Walsh had advised the appellant about his performance and behaviour in the past at performance review meetings in
2000, and, indeed, in 2001. The appellant admitted in evidence that on this occasion he was given a number of reasons for his
“dismissal” and one of these was that his performance was unsatisfactory.
11
12
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At the conclusion of this meeting, Mr Walsh, according to the appellant, told him that as the respondent was supposed to give
him four weeks notice and as there was only two weeks left remaining on the then contract, he would give the appellant a
further six weeks taking the contract to 31 July 2001. Mr Walsh said in evidence that he would offer him a renewal of his
contract for one month and there would be no further renewals offered. He said that he offered this renewal as a matter of
fairness because he had not been able to advise Mr Gallotti of the fact that there would not be a renewal of his employment
before this time, and that he would otherwise have only a fortnight before the (fifth) contract ended on 30 June 2001. He also
spoke to him about the defects in his performance. It should be noted that the contract under which he was employed was to
expire by its express terms on 30 June 2001 and that this conversation occurred before it did so expire.
The appellant, in evidence, admitted that the final and sixth contract signed by him was signed by him after he had read it and
understood it. He also said that it reflected the terms of the offer put to him on 13 June 2001 and it was either sign it or finish in
two weeks. He therefore clearly understood what he needed to do, he said. This is the last contract which was entered into on
18 June 2001, and which contained an expressly agreed fixed term of 1 July 2001 to 31 July 2001. He also accepted that that
agreement into which he entered was an agreement for his employment to come to an end on 31 July 2001. Before he entered
into that final agreement he obtained the advice of an industrial agent who represented him at first instance, also. The appellant
clearly admitted in cross-examination that he entered into an agreement for his employment to come to an end on 31 July
2001 (see page 26 of the transcript at first instance (hereinafter referred to as “TFI”)). He signed it as having read it and
accepted its terms.
Significantly, the agreement provides, as he signed it and understood it (see page 631 (AB), 13 June 2001):“We are pleased to confirm our offer of a staff contract of employment for the position of IT Systems Officer at
Argyle Diamonds effective 1 July 2001 to 31 July 2001. Your employment with Argyle will cease at the expiry of
this period, unless a new agreement is entered into.”
No new agreement was entered into and the agreement thereby expired.
He was, he admitted, aware that the fifth contract was subject to renewal. However, immediately after that, in crossexamination, the appellant asserted that he was not aware that if his contract was not renewed it would come to an end because
Mr Walsh had told him that it was permanent (see page 32-33 (TFI)). Next, however, in evidence he said that he did not regard
himself as one of the permanent staff.
At page 91 (AB), his first statement in evidence in chief, paragraph 311, he admitted that on 13 June 2001 Mr Walsh told him
that his contract would not be renewed. In cross-examination, he said also that that evidence in chief at paragraph 311 of his
statement was wrong and that he knew he was being dismissed.
On 25 June 2001 (see page 140 (AB)), he wrote to Mr Walsh purporting to advise that the new contract, when it expired,
would not be renewed, and that he should treat the period as four weeks notice of termination, and saying that Mr Walsh had
said so. That letter, formal parts omitted, reads as follows:“I refer to our discussion on Wednesday 13 June 2001 at approximately 8:30 a.m. regarding your new offer of one
month’s employment for the period 1st July to 31st July 2001.
During the course of our discussion you advised that the above mentioned contract would not be renewed on its
expiration and consequently I should treat the period 1 July 2001 to 31 July 2001 as four weeks notice of
termination.
Please confirm in writing, that I have been given notice of termination and your reason for terminating my
employment.
Your prompt response in this matter will be greatly appreciated.”
On 3 July 2001, Mr Walsh, referring to the letter of 25 June 2001 (see page 140 (AB)), told the appellant that he was not being
given notice of termination of employment but was being offered a separate contract of employment. Indeed, at that time, he
had already signed it. He admitted in cross-examination that he was aware that his contract of employment would not continue
unless there was a renewal of contract of employment (see page 38 (TFI)). It is fair to observe that it is not a renewal but a
separate contract. Mr Walsh wrote to the appellant on 6 July 2001 in the following terms, confirming that the appellant had not
been dismissed, which is what he said that he had advised Mr Gallotti in the course of their discussions on that day:“In your letter dated 25th June 2000, you refer to a discussion regarding “notice of termination” at our meeting on
13 June 2001. This was certainly not the case, as your contractual arrangement with Argyle Diamonds has been in
the form of a short-term fixed contract which is for a fixed period with a specified end date. The intent of meeting
was to advise you that Argyle Diamonds would not be in a position to offer you further employment after the
expiration of your fixed term contract.
I was, however, aware that the 13th June was your first working day in the Perth office that month and our first
opportunity to meet. As this was less than three weeks to the end of June, I offered to extend your current contract
period by one month, to the end of July 2001 in order to give you the opportunity to make alternative arrangements.
It was my understanding that you acknowledged and accepted the offer of an additional month and I subsequently
asked Argyle HR to raise the appropriate paperwork.
I trust this clarifies the situation.”
There was a great deal of unconvincing evidence given by the appellant at page 35 (TFI) and the following several pages,
wherein he purported to justify his seeking a permanent position without admitting that a permanent position was different
from a staff contract position and that the latter was not a permanent position. I have already referred to his objection to
Ms Taylor, a human resources adviser for the respondent, taking notes during the fair treatment process because she was on a
fixed term staff contract and she might, according to his objections, make inaccurate notes in case her contract was not
renewed. He admitted in cross-examination also that he was in the same position as she was ((ie) on a fixed term staff
contract). Further, he admitted in cross examination, that when he was told that the contract was not going to be renewed he
did not say “Why are we bothering about renewal? I hold a permanent position”, even though he had said in evidence that he
held a permanent position. It is quite clear from that evidence that the appellant was regarded and regarded by himself as being
on short term staff contract, and, indeed, a series of them. These, it was said by Mr McNamara and Mr Walsh, without denial,
were used for convenience for the performance of finite tasks, jobs and projects, as I understand their evidence.
Mr Walsh spoke to the appellant, he said, in the context of the letter of 25 June 2001 written by the appellant to him. As a
result, he became aggrieved and availed himself of an internal review mechanism afforded by the employer called the “Fair
Treatment Procedure”. This was conducted by Mr Walsh’s manager, Mr McNamara. In that conversation, on his own
evidence, he told Mr McNamara that he found it difficult to believe that his contract was not being renewed (see
paragraph 439, page 99 (AB)). He used the words “not being renewed”.
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The meeting with Mr McNamara occurred on 24 and 25 July 2001, and Ms Taylor was present to take notes. It was then that
the appellant objected to her taking the notes because she was on a fixed term staff contract and he was concerned and
expressed the objection that fear of the non-renewal of it would cause her to take an inaccurate note.
Mr Walsh said in his evidence that, on 3 July 2001, he confirmed to the appellant that he had not been dismissed, his contract
had been expired, and that the appellant was being offered a new contract for one month for the reasons which Mr Walsh had
previously stated.
It should be observed that there was clear and uncontradicted evidence from Mr Appleby for the respondent, Mr Walsh,
Mr McNamara, and Ms Rogers, a human resources officer employed by the respondent, that there were three different classes
of employment contract offered and used, and that these were permanent, fixed term staff contracts and casual contracts and
the nature of each of these was explained. It is quite clear that the appellant was employed on a fixed term staff contract, and,
indeed, a series of them. These, it was said without denial, were used for short term contracts of special projects, etc, in the
information technology area.
The appellant and Mr Walsh’s evidence was to the same effect, and that was that Mr Walsh said, on 3 July 2001 “It’s not a
termination. The new contract is not a four week notification, it is a completely separate contract” (see page 95 (AB)). The
appellant also agreed that Mr Walsh said that had four weeks notice been given before the date of the previous contract, that
would have constituted the termination of the contract. Mr Walsh told him that this was not a “termination” because the sixth
contract was a completely separate contract that did not require notice to be given. Mr Walsh pointed out, on his evidence, that
the contract does not say that another contract will be offered, and, of course, there was no evidence that one was. The
appellant, according to him, informed Mr Walsh that the contract was the same as the previous ones which did not say that
another contract would not be offered. Mr Walsh responded “You should have known that when you signed it”. Mr Walsh also
told him that the position was changed, and that he, the appellant, was no longer suitable.
The appellant admitted that in his fair treatment procedure statement (PJM 4, page 517 (AB)) he wrote that “I believe that the
decision not to renew my contract is unfair”. He used the words “not to renew”. He made no assertion that he had been
dismissed.
It is to be noted again that his complaint in writing was that the decision not to renew his contract was unfair, not that he had
been dismissed. He also admitted that, from the fair treatment process, he was seeking a permanent position not a staff
contract. Mr McNamara confirmed in evidence that the sixth and last contract was a “short term contract” with a fixed date.
There was some discussion about the Bob Bath incident during the fair treatment meetings with Mr McNamara. Significantly,
on his own evidence, the appellant told Mr McNamara, during the course of the fair treatment procedure meetings, too, that he
had been instructed to request a permanent position rather than a staff “contract”. Mr McNamara, he said, told him that as a
contractor he had advantages, one being that “You were not tied down and could leave when it suited you”. He did not accept
this. What he emphasised on the evidence of both Mr McNamara and himself, was that the result which the appellant sought to
achieve was that he be offered a permanent contract, instead of what was clearly, on the evidence, even his own sometimes
grudgingly given evidence, a fixed term staff contract which had not been renewed.
THE COMMISSIONER’S FINDINGS – ISSUES AND CONCLUSIONS
This was not a discretionary decision as that term is defined in Norbis v Norbis (1986) 161 CLR 513 (see Coal and Allied
Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194). Insofar as findings were made at first instance, the principle in
Devries and Another v Australian National Railways Commission and Another [1992-1993] 177 CLR 472 applies (see also
State Rail Authority of NSW v Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR 306 (HC)). The principle is as follows:“A finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an appellate
court thinks that the probabilities of the case are against – even strongly against – that finding. If the finding
depends to any substantial degree on the credibility of the witness, the finding must stand unless it can be shown
that the judge has failed to use or has palpably misused his advantage, or has acted on evidence which was
inconsistent with facts incontrovertibly established by the evidence or which was glaringly improbable.”
The Commissioner at first instance, as a matter of fact and law, found that there was no dismissal but that the termination of
the contract of employment between the parties occurred either by agreement or effluxion of time.
The word “dismissal” is not defined in the Act, but it has been defined in Metropolitan (Perth) Passenger Transport Trust v
Gersdorf (1981) 61 WAIG 611 (IAC), and that definition has been applied by the Full Bench in a number of cases including
CMETSU v RRIA (1994) 74 WAIG 851 (FB). (See the application of these authorities, which are binding on this Commission,
in the reasons for decision of the Commissioner at first instance at pages 64-65 (AB)).
A dismissal is well understood to be the termination of the contract at the initiation of the employer and this may be done by
notice or summarily (see Macken, O’Grady, Sappideen and Warburton, 5th Edition, “The Law of Employment”). Where a
contract provides for employment for a fixed term, the contract will automatically end when the term expires, unless, of course,
it is lawfully terminated in some other way in the meantime (see “The Law of Employment” (op cit) at page 235).
If, however, a contract of employment is terminated by agreement between the parties ((ie) consensually) or by effluxion of
time then there is obviously not a dismissal because there is no termination at the initiative of the employer. If there is no
dismissal, the Commission has not, and had not in this case, any jurisdiction under s.23, s.23A or s.29(1)(b) of the Act to
entertain and/or hear and determine the application. S.23(3)(h), having conferred by s.23(1), jurisdiction in relation to
industrial matters, and specifically, inter alia, in relation to claims of harsh, oppressive or unfair dismissal, specifically
prescribes that the Commission “on a claim of harsh, oppressive or unfair dismissal” shall not in an application made under
s.29 make an order not authorised by s.23A.
S.23A enables an order to be made as prescribed, but only if the Commission has determined that the dismissal of an employee
was harsh, oppressive and unfair. S.29(1)(b)(i) expressly enables an employee to refer to the Commission an industrial matter
constituted by a claim that that employee has been harshly, oppressively or unfairly dismissed. It is noteworthy that the word
used throughout is “dismissed” or variance of that word. That is the word which founds jurisdiction, power and the right of an
individual to refer an industrial matter to the Commission. For those reasons, it is quite clear that the word “terminated” cannot
at all be interpreted, as it was submitted it should be interpreted, to mean that dismissal has a meaning other than the definition
attributed to it in these reasons. That is because a dismissal has to exist in the clear words of the relevant sections to which I
have referred above, before there is jurisdiction, power or the right to refer. The word “terminated” in s.29 is used to mean the
date on which it is alleged that the dismissal occurred, because whether it was a dismissal or not might be in issue. What the
employee does is allege in her/his application that her/his employment was terminated on a certain dated and that that
termination constituted a harsh, oppressive and unfair dismissal. It is trite to observe that unless the termination is found to be
such, then there is no jurisdiction. It is, indeed, difficult to understand how it could properly be argued that the termination of a
contract of employment by an effluxion of time or consensually could ever be said to be harsh, oppressive or unfair, in any
event. Such an argument, for those reasons, has no merit in it.
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Further, I would add that since this was not a discretionary decision, the ground of appeal that undue weight was given to
certain factors is and was irrelevant. Even if the decision were a discretionary decision and undue weight had been given to
certain factors, then that alone, in any event, is not sufficient to require the decision at first instance to be overturned (see
Gronow v Gronow (1979-1980) 144 CLR 513).
Facts and Credibility
52 The agent for the appellant properly conceded that the question of credibility had little to do with what was required to be
decided upon in this appeal.
53 There is no major dispute about the relevant facts on the evidence of both Mr Walsh and the appellant.
54 However, as I have made clear, on a fair reading, the appellant’s contradictions in cross-examination of what he had said about
the nature of his contract of service in evidence in chief, his attempts to characterise fixed term staff contracts as no different
from a permanent contract, whilst seeking to be offered a permanent contract when his staff contract was ending, rightly put
his credibility under a cloud (see page 36 (TFI) et seq). The same can be said about his attempts to retreat from his statements
that he knew that his contracts, particularly the last two, the fifth and sixth, required renewal, and he feared that they would not
be renewed. Further, his cross-examination towards the end of proceedings about the notes to which he was referring, their
contemporaneity or lack thereof, with events which he was describing, or of which they purported to be records, and his
differing recollections of what or how many notes were altered by him and when, quite rightly led to his credibility coming
under a cloud.
55 The nature of the three classes of contracts on offer to employees and their substance is outlined by Mr Walsh, Mr McNamara
and Ms Taylor, which they indeed reinforced in cross-examination was also a factor which could properly be taken into
account in determining credibility, to say nothing of what could be found from the terms of the contracts themselves, the
contracts speaking for themselves.
56 In addition, there was the appellant’s actual admission that he had a fixed contract like Ms Taylor, and that he sought a
permanent contract.
57 Insofar as the Commissioner at first instance made findings based on seeing and hearing the witnesses and the advantage
derived by him thereby, he did not misuse his advantage, for those reasons, and the Full Bench would not be justified in
interfering with those findings.
58 In any event, the question of credibility, on the concession of Mr Richardson, both in argument and in the concession of the
appellant in the grounds of appeal, was not relevant to the determination of this appeal which it was submitted depended on the
contract of employment, its terms and nature.
51

The Main Question
59 It is necessary to emphasise that there was only one main question on this appeal of any consequence. That question was
whether the Commission had jurisdiction to hear and determine the application at first instance. The answer to that question
depended in turn on whether there was a dismissal by the respondent of the appellant, as I have characterised a dismissal supra,
or whether the contract of employment terminated consensually or by the effluxion of time instead. (The question of
consensual termination of contracts was discussed in detail in Byrne v Twaddle t/a Mt Hospital Pharmacy (2003) 83 WAIG
5 at 12 per Sharkey P, Gregor and Scott CC agreeing (FB), an authority to which we were not taken upon this appeal).
60 I should also say that questions as to the admissibility of parol evidence were not argued at first instance or before the Full
Bench.
61 The case for the appellant, insofar as I understand it, was that the series of six written, fixed term contracts entered into by the
appellant with the respondent were, in fact, cumulatively, one whole continuing permanent contract of employment which was
terminated by the respondent on 3 June 2001, when Mr Walsh, on its behalf, orally gave notice to the appellant that his
contract would not be renewed.
62 It would also seem that the case was that the final written contract (the sixth contract), signed on 18 June 2001, which
expressed its term to be one month expiring on 31 July 2001, was, in fact, a notice of the termination of the continuing contract
of employment by the respondent employer. Alternatively, as I understand it, the oral offer of an extended contract was said to
be notice of termination when Mr Walsh spoke to the appellant about the matter on 13 June 2001.
63 In my opinion, the following facts, not for the most part in dispute, were relevant. I would also make the following
observations and findings:(a)
The first contract (28 June 1999 to 31 December 1999), which was signed on 14 June 1999, was a contract
in writing which was not said not to contain the whole of the terms of the contract of employment. It should
be observed that this contract was described as a temporary contract and was for a fixed term of six months
only. The same observation can be made in relation to all other five contracts, and I now make it. This
contract, too, as with all of the other five contracts, expressly prescribes that the appellant’s employment
will cease at the expiry of the period prescribed in each contract, in this case 28 June 1999 to 31 December
1999, unless another contract is entered into. Each contract not only prescribes a fixed and finite period of
employment, but prescribes that it will expire unless another contract is entered into. All of the contracts,
too, provide specifically that each contract may be terminated by either party on the giving of one month’s
notice. In other words, each contract has its own inbuilt provision for the termination of that contract. Each
contract contains a number of essential terms, not the least being the appropriate remuneration payable (see
page 605 (AB) et seq). Some prescribe increased remuneration.
(b)
The second contract signed by the appellant on 1 September 1999 is for a period of nine months
approximately dating from 27 July 1999 until 31 March 2000. It provides, as all of the contracts of
employment do, for one month’s notice (see page 607 (AB) et seq).
(c)
The third contract signed by the appellant on 28 March 2000 is for the period 1 April 2000 to 30 September
2000, a period of six months, and contains a different salary to the other two, namely $55,000.00 instead of
$42,000.00.
(d)
The fourth contract signed by the appellant on 20 September 2000 is for a contract at the same salary from
1 October 2000 to 31 March 2001, a period of six months.
(e)
The fifth contract signed by the appellant on 17 April 2001 is for a three month period, which is different, of
course, from 1 April 2001 to 30 June 2001 at the same salary and terminable by the same period of notice.
(f)
The sixth contract is one signed by the appellant as accepted on 18 June 2001 for the period 1 July 2001 to
31 July 2001 for the same salary, but for the brief period of one month.
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The evidence, from the contracts themselves, which supports the fact and finding that there were six separate fixed term
contracts, and, in particular, that the fifth and sixth contracts were separate fixed term staff contracts, was as follows:(a)
There were six separate contracts in writing prescribing express fixed terms signed by the appellant, some
for different terms, including three six month contracts, one nine month contract, one three month contract
and one one month contract. All of them include the express provision that they will cease unless a new
contract is entered into. In fact, they do expire and did because new contracts were entered into.
(b)
Each such contract was accepted by the appellant on the notification that each contract was for the
prescribed fixed term which it was expressed to be current for on its first page. Each was also to expire
subject to a separate contract being entered into at the expiry of the term identified in the contract. Each
could be for a different period and in most cases were for different periods. The final two were for short
periods and specific expressed periods.
(c)
Further, to add to the clear terms which indicated clearly that each was a separate, self-sufficient contract of
service on the basis of which I have already said, each contained a specific clause providing for the
termination of each contract by one month’s notice, and in the third, fourth, fifth and sixth contracts a
greater salary than that prescribed in the first and second contracts was prescribed.
In support of that finding was the following evidence, which it was open to accept. First, there were three types of contract
available to employees, fixed term staff, permanent and casual (see the evidence of the witnesses for the respondent to which I
have referred above). By the express admission and implied admission of the appellant, he admitted that he was on a short term
fixed contract of employment and that it required each time to be renewed. In particular, was this the situation with the fifth
contract because he had been warned that his performance was flawed. He was aware, on his own evidence, that the likelihood
of his receiving a further contract was at risk. Indeed, as he admitted, he accepted the reduced three month term contract and
then the one month contract when he was attempting to negotiate in each case for a six month contract. That he asked for such
a fixed term contract was a clear admission that he was employed on fixed term renewable separate contracts. That he accepted
shorter terms than the six months which he wished to have constitutes a similar admission. Further, he was advised that his
performance was judged defective, and this resulted in his being employed for the three month period rather than for the six
month period of his previous contract which had expired.
Another cause of the offer of three months contract was the introduction of the “Thin Client” system and the proposed shift
changes which he feared would jeopardise the renewal of his contract of employment, as he clearly admitted, and this also was
evidence of the fact that he knew that the contracts were separate stand-alone contracts and admitted the same.
Against that, there was his evidence that Mr Walsh had told him during the currency of the second contract that he, the
appellant, was permanently employed and that the separate contracts were matters of form only. That was evidence which
Mr Walsh denied.
I would say this. First, that evidence was contrary to his own admissions that there were separate contracts and that the new
ones had to be entered into. Second, his agreement to sign two very short term separate contracts which were different and
much shorter terms from the six months and nine months contracts he had previously entered into, negates any conclusion
otherwise. Third, such a statement is contrary to the express terms of the contracts and their clear status on their face as
separate self-sufficient contracts. Fourth, Mr Walsh denied it, and his evidence was corroborated by that of Mr McNamara,
Ms Taylor and Ms Rogers. Fifth, the appellant admitted that he had the same sort of fixed term staff contract as Ms Taylor, and
that he wanted a permanent contract. (I have referred to the substantial body of evidence on this point above).
There was clear evidence, including his own, that he entered and knew that he entered separate fixed term contracts which he
recognised, as did other witnesses, as being different from permanent.
In addition, the Commissioner at first instance was entitled not to find his evidence credible, for the reasons which I have
expressed above and for those expressed by the Commissioner.
Further, the appellant relied on the admitted fact that leave “rolled over” from contract to contract as evidence that he was
employed on one continuing contract of employment. The answer to that proposition is, of course, that this was a condition
expressly agreed on or to be implied into each contract. It is not an unequivocal indication, however, in the face of all of the
other evidence which I have outlined above, that the appellant was employed on one continuous contract of employment. He
clearly was not. He was particularly aware that his three month contract due to expire on 30 June 2001, if not renewed, meant
the end of the road, as he admitted himself.
In any event, even if that were wrong, the sixth contract in its terms read, accepted, understood and signed as such by him after
taking expert advice from his agent, was, on his own admission, unequivocally a new contract signed before the expiry of its
predecessor. It was expressly agreed to operate for one month immediately on the expiry of its predecessor and could not at all
in its terms constitute a notice of termination of its predecessor, just as its predecessor could not, in its own terms. Further, he
admitted that Mr Walsh expressed this fact and confirmed it when the appellant sought to characterise it otherwise orally and
in writing.
In any event, the appellant was such an unreliable witness that his evidence could not be relied upon where it differed from the
terms of the contracts or from the evidence of other witnesses, and it was for him, in the end, to establish that the
Commissioner at first instance had jurisdiction. Clearly, he was not able to do so.
For those reasons, it was open to find, and the Commissioner should have found, that there were six separate contracts of
employment, including the last one, which the appellant sought to be characterised as notice of termination. Of course, it
makes no difference even if there were one continuous contract because the sixth contract cannot be characterised as a notice
of termination of one continuous contract of employment. I say that because it is not a notice of termination given by the
employer. It is a document which, inter alia, contains the express agreement of both parties that the contract of employment
would expire on 31 July 2001 unless it was renewed, and it was not renewed. Of course, it is clearly not a notice of termination
of employment, but for the reasons which I have expressed above, a plainly and unequivocally separate contract of
employment just as its predecessors were.
It follows that, even if Mr Walsh purported to give oral notice of termination of the contract of employment on 13 June 2001,
which it is open to find he did not, on his evidence, and, indeed, on the evidence of the appellant, then it was extinguished by
the consensually executed sixth contract agreeing a number of terms, including the date of expiry of the contract of service,
namely 31 July 2001. (It was not renewed).
In any event, that document, as I have said, was a separate contract of employment for a fixed term signed by the appellant
with full knowledge and acceptance after advice was given to him by his agent.
His attempt to have the respondent characterise the conversation of 13 June 2001 as termination of his employment in the face
of the clear terms of the sixth contract was invalid and patently self-serving, and thoroughly unconvincing, and it was open to
so find.
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Further, I do not understand how it could be at all submitted that an oral indication on 13 June 2001 by Mr Walsh that the fifth
contract would not be renewed could constitute notice of its termination when one month’s notice of termination was required
by and in its terms and it expired some 22 days later. Indeed, the fifth contract expired after the sixth contract was signed and
only 12 days after that, namely on 30 June 2001 in accordance with its own terms.
79 Next, I do not understand how it could be said that the sixth contract, which would commence to operate on 1 July 2001 and
expire on 31 July 2001, according to its terms, and which was entered into on 18 June 2001, could be terminated by notice
purported to be given before it commenced to come into operation.
80 Further, ground 4B constitutes an admission that a number of facts to which I have referred above were properly found. The
only attack on those findings is that too much weight was attached to them, not that the findings were made. That ground
therefore has no force.
81 Further and cogently, in the conversations with Mr McNamara during the fair treatment process, the appellant’s grievance, as
he expressed it, was that his contract had not been renewed, not that he had been dismissed. As the evidence revealed, he
sought a new and permanent contract instead of his fixed term staff contract by that process. It should also be observed, and it
was open to find, that on the evidence of the appellant and Mr Walsh, on 18 June 2001 no notice was given to him. Further, his
signing of the sixth contract, which he understood, accepted and signed after taking advice from an industrial agent, constituted
a complete negation of his evidence that he had been given notice, or that that notice was accepted by him as having had any
effect. In the alternative, if notice of termination were given, which it was clearly open to find that it was not, then it was
extinguished by the signing of the sixth agreement. Accordingly, the appellant’s letter of 25 June 2001 addressed to Mr Walsh
could, even if it were answered as he sought it to be answered, be of no effect evidentially or otherwise. Further, and in any
event, the Commissioner at first instance correctly characterised that letter as an attempt to “gloss over” what occurred after the
event.
82 In particular, for those reasons, it was open to find, and the Commissioner at first instance should have found, as follows:(a)
That he should have substantial reservations about the appellant’s evidence at the time and his attempt to
portray what occurred as a dismissal when (on his own evidence, as I have observed) he was well aware that
he had entered into an agreement with the respondent from 1 July 2001 for a period of employment which
would come to an end either by agreement or effluxion of time on 31 July 2001.
(b)
That in the light of all of the evidence, the letter of 25 June 2001 to Mr Walsh written by the appellant
(exhibit A2, RG08) was at best an attempt to put gloss on the events which actually occurred.
(c)
That the appellant’s employment, by express agreement between the respondent and himself, came to an
end in accordance with its own agreed and express terms on the final day of his employment, namely
31 July 2001, and was not renewed.
(d)
That what occurred was a termination of employment, either consensually ((ie) by agreement) or by
effluxion of time.
(e)
That there was no dismissal within the meaning of the Act on 31 July 2001 or 13 June 2001 or at all.
(f)
That there was no jurisdiction therefore in the Commission to hear and determine the application made to it
at first instance.
Other Grounds
83 I would add that there was no other ground of appeal or part of any ground of appeal which if made out could have been found
to be fatal to the decision appealed against. In particular, the differences between the various contracts which the
Commissioner had identified as identical contracts were not such as to at all have any effect on the result in this matter (see
ground 3).
84 Ground 5(b) is a ground which constitutes, in part, an admission that the sixth contract was a separate contract. It is quite in
error and irrelevant anyway to assert that the appellant signed the sixth contract because he had no choice. He accepted it, he
clearly consented to it, he understood it, and he obtained independent advice before signing it. In any event, it is not pleaded
that the agreement was null and void for duress or for any other reason.
85 Submissions as to when a dismissal occurred (see ground 6) are entirely irrelevant since there was no dismissal, as it was open
to find, and as it was correctly found.
86 The status of the dismissal policy of the respondent was that it was entirely irrelevant to what occurred in this matter in its
terms. Ground 4A, for the most part, supports the Commissioner’s findings.
87 Further, it was entirely immaterial how many PEP meetings there were given the other findings which the Commissioner was
entitled to correctly make and correctly made.
88 Further, there is no basis in law or in fact, for the reasons which I have expressed, why the employer might be required to treat
him as a permanent employee when by proper construction of the contract of employment he was never a permanent
employee, and, indeed, sought to become one. There was no authority cited which would lead me to find otherwise.
89 I have considered all of the evidence, authorities and material carefully. There was no error in the decision of the
Commissioner at first instance. He found correctly that there was no dismissal and therefore that the Commission is and was
without jurisdiction.
90 No relevant ground of appeal is, in my opinion, made out.
91 For all of those reasons I would dismiss the appeal.
78

CHIEF COMMISSIONER W S COLEMAN—
I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing further to add.

92

SENIOR COMMISSIONER A R BEECH—
I agree that the appeal should be dismissed for the following reasons.
The decision of the Commission in first instance was that there was not a dismissal. The appellant argued that the Commission
erred because the dismissal occurred when Mr Gallotti was given notice of termination during a discussion between him and
Mr Walsh. The Commission unreservedly rejected Mr Gallotti’s attempt to characterise the discussion between him and Mr
Walsh as a dismissal. The applicant therefore faces a significant hurdle in attempting to show that the discussion actually
occurred. For the reasons given by his Honour the President, I find that the decision of the Commission at first instance to
prefer the evidence of the respondent over the evidence of Mr Gallotti to be one that was entirely open to the Commission at
first instance on the evidence before him. There was no error.
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However, for the purposes of dealing with the argument advanced on his behalf, if I assume for the moment that Mr Gallotti
was indeed given notice of termination by Mr Walsh, this does not assist Mr Gallotti in the argument he runs before this appeal
bench. The “notice” was given on or about 13 June 2001. The uncontroverted evidence is that after that time and whilst still an
employee, on 18 June 2001, Mr Gallotti signed a further contract of employment dated 13 June 2001. That contract was for
employment between 1 July 2001 and 31 July 2001.
96 On the above facts, Mr Gallotti cannot sensibly argue that when his employment came to an end on 31 July 2001 it did so as a
consequence of the notice given to him on 13 June 2001. On the facts, Mr Gallotti entered into a further contract of
employment subsequent to 13 June 2001 whereby he agreed his employment would come to an end on 31 July 2001.
Therefore, on 31 July 2001 all that happened was what Mr Gallotti and the respondent agreed would happen. The ending of his
employment in that manner cannot be a dismissal for the purposes of the Industrial Relations Act 1979.
97 Further, his signing of the further contract of employment on 18 June 2001 in circumstances where he acknowledges he read,
understood and accepted the terms of the document and sought advice from a registered industrial agent before signing, leads
irresistibly to the conclusion that even if he had been “dismissed” on 13 June 2001 the agreement he subsequently entered into
overtook that event and rendered it irrelevant.
98 The above facts also argue eloquently against the submission on Mr Gallotti’s behalf that he had no choice in signing the
further contract of employment on 18 June 2001. The simple fact is that Mr Gallotti indeed did have a choice. Mr Gallotti
could have elected not to sign. However, Mr Gallotti chose to sign because it gave him one further month’s salary. That was
his choice and one understands why Mr Gallotti made that choice. However, there can be no suggestion from that evidence that
Mr Gallotti did not have that choice.
99 It was submitted on Mr Gallotti’s behalf that the “notice” he was given was wrongful and constituted a repudiation of the
contract which was accepted by Mr Gallotti when on 18 June 2001 he signed and returned the further contract of employment.
However, the face of the document itself shows no support whatsoever for such a novel submission. By signing the contract of
18 June 2001, Mr Gallotti did not either expressly or impliedly accept the notice that was given to him. What he did do, and
what the wording in the document is evidence of him doing, is agree to a new contract of employment for a further one
month’s employment.
100 Neither does it assist Mr Gallotti’s case if the series of contracts of employment are seen as one continuous ongoing
employment. Mr Gallotti’s employment was certainly continuous: he was employed without break over the duration of the
contracts that he signed. What is in issue, however, is not the continuity of his employment but rather the terms of the contract
of employment he signed on 18 June 2001. A person’s employment does not exist in a vacuum. A person is employed pursuant
to a contract of employment, whether verbal or written. In this case, it was written. At the time Mr Gallotti’s employment
ceased, the written terms of his contract of employment provided that it would cease.
101 This conclusion remains valid even if it can be said that some of Mr Gallotti’s earlier contracts of employment were signed
after the end-date of a previous contract and the new contract was backdated. Whatever criticism may validly be made of the
respondent’s procedures in this regard, that criticism simply does not apply to the further contract of employment which Mr
Gallotti signed on 18 June 2001. It was a contract signed well before its intended date of operation of 1 July 2001.
102 Finally, it may be worthwhile to observe that much energy appears to have been wasted in attempting to attach a label to the
kind of contract signed by Mr Gallotti. In particular circumstances there might be a requirement on the Commission to decide
whether or not a particular contract of employment with a fixed beginning-date and a fixed end-date is a “fixed term contract”.
Such a requirement arises in the United Kingdom because of the wording of the Employment Protection (Consolidation) Act in
that country. There, it has been held that contracts with fixed beginning dates and fixed end dates are contracts for fixed terms
and are to be regarded as such regardless of, for example, their terminability by notice: British Broadcasting Corporation v.
Kelly - Phillips [1997] IRLR 571 at 573. However, there is no such legislative recognition of fixed term contracts in the
Industrial Relations Act 1979.
103 Similarly, there may be requirement in the jurisdiction of the Australian Industrial Relations Commission for that Commission
to make such a decision because Regulation 30B(1)(a) of the Workplace Relations Regulations 1996 excludes from the
operation of certain sections of the Workplace Relations Act 1996 an employee engaged under a contract of employment for a
specified period of time (see for example D’Lima v. Board of Management, Princess Margaret Hospital for Children (1993)
64 IR 19). Once again, no such exclusion exists in the regulations to the legislation in this state.
104 What is relevant, as the Commission at first instance found to be relevant, was the contract of employment which provided the
basis for Mr Gallotti’s employment. That contract provided for a fixed end-date whether or not one can attach a label to it of
“fixed term”. In this jurisdiction, in the circumstances of this matter, I see nothing at all of relevance in labelling Mr Gallotti’s
written contract of employment “fixed term”. It ought be well understood by practitioners in this field that one cannot change
the nature of an employment relationship by attaching a label to it. The nature of the employment relationship is a matter of
fact and that is to be found from the evidence.
THE PRESIDENT—
105 For those reasons, the appeal is dismissed.
Order accordingly
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Decision
Appeal dismissed
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Mr M Richardson, as agent
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Mr D S Ellis (of Counsel), by leave
_________________________________________________________________________________________________________
Order
This appeal having come on for hearing before the Full Bench on the 4th day of February 2003 and having heard Mr M Richardson,
as agent, on behalf of the appellant, and Mr D S Ellis (of Counsel), by leave, on behalf of the respondent and the Full Bench having
reserved its decision in the matter, and reasons for decision having been delivered on the 13th day of March 2003, it is this day, the
13th day of March 2003, ordered by the Full Bench that appeal No FBA 50 of 2002 be and is hereby dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
____________________
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Reasons for Decision
THE PRESIDENT—
1

2

3

INTRODUCTION
This is an appeal by the abovenamed Deborah Caren Day Larkin (hereinafter referred to as “Ms Larkin”), against the whole of
the decision of the Commissioner at first instance in matter No 290 of 2002 given on 18 October 2002. The decision is
contained in an order which issued on 18 October 2002, and is an order by the Commissioner that the application at first
instance be dismissed. However, on a fair reading of the grounds, it would seem that there is no appeal against the separate
decision to amend the names of the parties, but the appeal is against the decision on the merits.
This is an appeal which is brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as
“the Act”).
GROUNDS OF APPEAL
The grounds of appeal, save and except grounds 3 and 4 which were withdrawn by Ms Larkin on the hearing of the appeal and
struck out, are as follows (see pages 2-6 of the appeal book (hereinafter referred to as “AB”)):“The grounds of the Appeal are—
1.
The Commissioner erred in not finding that the dismissal was wrongful. In particular, the Commissioner
erred in—
(A)
thinking that the dismissal was not summary in nature;
(B)
thinking that the terms and conditions of the respondent’s drug and alcohol policy were implied into
the appellant’s contract of employment; and
(C)
not finding that the respondent’s direction that the appellant undergo a random drug and alcohol test
was unlawful and unreasonable and its subsequent conduct was unlawful, unreasonable and unfair.
1A.
The Commissioner erred in holding that the appellant had not been summarily dismissed. (There are
particulars).
1B.
The Commissioner erred in holding that there were implied in to the appellant’s contract of employment the
terms and conditions of the respondent’s drug and alcohol policy. Accordingly, the respondent’s direction
that the appellant undergo the drug and alcohol test was not a lawful command. (There are particulars).
1C.
The Commissioner erred in not finding that the respondent’s direction that the appellant undergo a random
drug and alcohol test was unlawful and unreasonable and its subsequent conduct was unlawful,
unreasonable and unfair. In particular, the Commissioner erred in not taking into account the unreasonable
and unfair conduct of the respondent. … (There are particulars).
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2.

The Commissioner erred in not holding that the dismissal was harsh, oppressive or unfair. In particular, the
Commissioner erred in—
(a)
not holding that the dismissal was harsh, oppressive or unfair because it was a wrongful summary
dismissal;
(b)
not holding that even if the direction that the appellant undergo a random drug and alcohol test were
lawful, which is denied, the circumstances in which the appellant was required to undergo the test
and the subsequent actions of the respondent were unfair, and that the final step of the respondent in
dismissing the appellant in the circumstances was harsh, was oppressive and was unfair; and
(c)
holding that the appellant was afforded procedural fairness when she was dismissed by telephone, at
home and outside of working hours, without being given an opportunity to put her case; and
(d)
holding that the appellant was afforded procedural fairness in that she was given an opportunity to
reconsider her position and to undertake the test when she had already been dismissed, and in any
event her contract of employment may have expired with the effluxion of time on that day that she
was given that opportunity, and if not within a few days (depending on when the specified task was
completed).
5.
The Commissioner erred in holding that s 23A(1)(a) of the Industrial Relations Act 1979 (“the Act”) only
empowers the Commission to make an order in respect of entitlements arising under the contract of
employment from which the employee alleges he or she was harshly, oppressively or unfairly dismissed. In
particular, the Commissioner erred in—
(a)
not recognising that the amount to which the claimant is entitled pursuant to s 23A(1)(a) includes
the amount to which he or she is declared entitled by s 114(2) of the Act and that that amount is the
amount which he or she has been underpaid under the award that governs his or her employment for
a period of six years preceding the commencement of legal action for its recovery; and
(b)
not recognising that there is no express or implied provision confining the amount recoverable under
s 23A(1)(a) to amounts arising under the contract of employment that existed at the time that the
claimant alleges that he or she was unfairly dismissed, but that the plain words of the subsection
extends to any amount to which the claimant is entitled arising out of his or her employment with
that employer.
AND THE APPELLANT SEEKS THE FOLLOWING—
•
the appeal be allowed;
•
a finding that the dismissal was harsh, oppressive and unfair;
•
an order under s 23 for the payment as a denied contractual benefit of the remuneration that the appellant
would have earned for the remaining period of the contract of employment from which she was dismissed;
•
an order under s 23A( 1 )(a) for the payment of the amount that the appellant was entitled to be paid under
the Award in respect of annual leave, sick leave and public holidays during the various contracts of
employment that governed her employment by the respondent and by Boral Resources (WA) Ltd, the
respondent’s predecessor;
•
the matter be remitted to the Commissioner at first instance for the assessment of compensation for loss
caused by the dismissal and for the assessment of compensation for injury caused by the dismissal.”

4

5

6
7

BACKGROUND
The abovenamed appellant, Ms Larkin, made application on 18 February 2002 to this Commission alleging that she had been
harshly, oppressively and unfairly dismissed by the above named respondent, that application being made under s.29(1)(b)(i)
of the Act. In addition, she claimed contractual benefits under s.29(1)(b)(ii) of the Act, by the same application.
The remedies which she sought are set out at page 15 (AB) in paragraph 4 of the reasons for decision at first instance and are
as follows:“(a)
An order pursuant to s.23A(1)(a) that the Respondent pay to the Applicant the amounts to which she is
entitled to be paid under the Award in respect of accrued annual leave, sick leave and public holidays where
these amounts are greater than the amounts to which she was entitled under the Minimum Conditions of
Employment Act 1993. The Applicant contends that there are amounts that she was entitled to be paid under
the Award in relation to a number of fixed term contracts. The first of which commenced on 1 October
1998. The basis of the Applicant’s claim for amounts to which she is entitled under the Award is that she
claims at law she was engaged on each occasion as a temporary full-time employee for a specified period or
a specified task, but she was paid as a casual employee. As she was paid as a casual employee she was not
paid accrued annual leave, sick leave or for public holidays;
(b)
In the alternative to (a), the Applicant seeks an order pursuant to s.23A(1)(a) that the Respondent pay to the
Applicant the amounts that she is entitled to be paid under the Minimum Conditions of Employment Act in
respect of accrued annual leave, sick leave and public holidays;
(c)
An order pursuant to s.23A(1)(a) that the Respondent pay to the Applicant the amount to which she is
entitled in respect of superannuation contributions;
(d)
An order pursuant to s.23A(1)(ba) that the Respondent pay to the Applicant compensation for loss caused
by the dismissal, being the loss of the opportunity to be employed by the Respondent on future contracts of
temporary full-time employment; and
(e)
An order pursuant to s.23A(1)(ba) that the Respondent pay to the Applicant compensation for injury caused
by the dismissal.”
The application was opposed at first instance by the above named respondent employer, Boral Construction Materials Group
Ltd (hereinafter referred to as “Boral”).
Ms Larkin’s claim was that on 21 January 2002 she commenced to work for Boral on a fixed term of employment as a
temporary full-time employee for five days from 21 to 25 January 2002 inclusive, and that her employment was governed by
the Clerks (Commercial, Social and Professional Services) Award, No 14 of 1972 (hereinafter referred to as “the award”).
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It was common ground that she was dismissed because she refused to undergo drug and alcohol testing. She contended that
Boral had no right to coerce or demand her to take a drug or alcohol test because it was never a condition of her employment
that she be required to undertake such tests.
She alleged that she was engaged for a series of fixed term contracts by Boral to carry out accounts and clerical work from
1 October 1998 until her employment was terminated.
Her principal contention was that she was employed under the award, and it was conceded that if the Commission determined
that the award applied that there were no amounts outstanding under the Minimum Conditions of Employment Act
1993 (hereinafter referred to as “the MCE Act”).
She also claimed that she was owed a benefit to which she was entitled under her contract of employment (not being a benefit
under an award or order), namely that she was not paid her remuneration for the three days from 23 to 25 January 2002.
There was an amount of documentary evidence before the Commissioner at first instance. There was also oral evidence given
on behalf of Ms Larkin by herself. On behalf of Boral, Mr Graham Hine, formerly the accountant, Asphalt Division of Boral,
gave evidence, as did Mr Nondas Firios, the human resources manager of Boral for Western Australia, South Australia and the
Northern Territory. Ms Victoria Fay Watkinson, an accounts assistant, and Mr Ralph Anthony Hayes, the manager, safety
health and occupation for Boral, also gave evidence on behalf of Boral; so also did Mr Allan Richardson, manager of alcohol
and drug services of Western Diagnostic Pathology.
The crux of this matter was the allegation that the dismissal of Ms Larkin for an alleged breach of Boral’s drug and alcohol
policy was unfair.
Ms Larkin had worked for Boral for some time, and that she was therefore known to her employer. In fact, she had worked for
Boral on 18 separate occasions between 1 October 1998 and 11 January 2002. She relieved employees who were ill or on
annual leave. She was also engaged from time to time to carry out specific tasks such as reconciling accounts, reviewing
accounts and updating files. Her work was clerical work.
She was engaged to work as the Asphalt invoicing clerk whilst the actual Asphalt invoicing clerk was on leave from
26 November 2001 until 11 January 2002.
On 20 December 2001, she was told late in the afternoon that she was required to attend a meeting for employees at 7.30am the
next day, namely 21 December 2001.
On 21 December 2001, she was a bit late getting to work because her son was ill. Her evidence was, further, that she was also
delayed by one of Boral’s sub-contractors asking her about some matters, when she did get to work. Thus, she was not able to
attend the meeting until 8.00am. The meeting was being conducted by Boral’s occupational health and safety officer,
Mr Hayes. Ms Larkin was the only woman at the meeting, amongst a number of men, at least 30 and maybe as many as 50. As
it turned out, the meeting took place in order to advise employees of the introduction of Boral’s drug and alcohol policy which,
inter alia, required employees to undergo testing to ascertain whether their systems contained either or both.
At the meeting, she said in evidence, she was thinking about other things and was a bit embarrassed by the subject matter so, as
she admitted, Ms Larkin did not absorb all of the information being given. She did sign a question and answer sheet relating to
the Boral Construction Materials (WA) Drugs and Alcohol Policy and Procedures, the contents of which are reproduced at
pages 17-18 (AB). Inter alia, the questionnaire contained questions about what would occur if the tests undertaken by an
employee for alcohol and drugs returned a positive result for any employee. The contract under which she was then working
came to an end.
On 16 or 17 January 2002, she was contacted on behalf of Mr Hine, Boral’s Asphalt Division accountant. She was engaged by
him to perform a job to check a quantity of invoices. There was some discussion about whether this would take a week or
more. In submissions to the Full Bench, upon this appeal, it was conceded by Mr Jones, for Boral, that the task was one which
was required to be performed and that it would probably take a week or more. That was also the estimate of Ms Watkinson.
On 21 January 2002, she again commenced work with Boral to undertake that job. At the time she had been suffering shoulder
pain for a couple of weeks. She took medication for this problem before she left home on 22 January 2002. She parked her car
at her work premises and walked in. There was a big group of men waiting around the operations door, and this was an unusual
occurrence.
She said that she tried to contact Mr Hine but she was unable to speak to Mr Hine because he was on the telephone. She was
told by other persons that all of the employees had to have a breath test and a urine test. She became very upset because she did
not wish to give a sample of urine which she was afraid would be carried through an office full of men. She went outside and
spoke to one of the operations managers, one Nick O’Neill, who was complaining about the indignity of the testing procedure.
She burst into tears and cried on Mr O’Neill’s shoulder for five or ten minutes, she said. She then went to see Mr Hine, but was
still unable to speak to him.
One of the ladies from the testing agency, Western Diagnostic Laboratories, asked her to come into the office. The woman
asked her her name and also whether she was taking medication. Ms Larkin said that she told this woman that she wanted to
speak to her boss because she, Ms Larkin, was concerned about what was happening and the way the test was being carried
out. The woman informed her that she had to undergo the test. Ms Larkin said that she was not going to do anything until she
spoke to her boss.
She spoke to Mr Hine. She said that she told him that it was all right for all of the men to have a bottle of yellow water carried
around. She had started her period that morning and would be embarrassed, she said, in evidence, by having a container with
red fluid in it carried through the office. She did not, however, say that to Mr Hine that morning. She said in evidence Mr Hine
told her to “just disappear and come back tomorrow”. She was told that they already had her name on the list and they were
waiting for her to come back. Mr Hine was not certain about the position, she said, and he said that he would telephone Ms Zoe
Hewitt-Dutton, an occupational health, safety and welfare officer, but she was unavailable. Mr Hine left a message for her on
her voice mail.
Ms Larkin went, with Mr Hine’s permission, to attend a doctor’s appointment at 1.00pm at King Edward Memorial Hospital.
She had arranged that appointment before these events. Mr Hine told Ms Larkin that she could leave for the appointment and
that he would get Ms Hewitt-Dutton to ring Ms Larkin at home. Ms Larkin certainly did not leave the premises without
permission. She went to her appointment and then to her parent’s home. She continually tried to contact Ms Hewitt-Dutton to
no avail. Finally she contacted Ms Hewitt-Dutton by telephone at 5.30pm that afternoon.
Ms Hewitt-Dutton told her, according to Ms Larkin, that the policy was now in place and that since Ms Larkin had refused to
do a test and had left the premises the onus was on her. Ms Larkin also said in evidence that Ms Hewitt-Dutton informed her
that if she wanted to return to work she was to present herself at 8.30am the next morning at Western Diagnostic Laboratories
to undergo the test.
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Ms Larkin said that she was stunned and flabbergasted, as a result of this conversation, and “sort of thought, Well you know
what’s my legal position here?” Ms Hewitt-Dutton asked her “Are you going to meet me there at 8.30am in the morning or
not?” Ms Larkin said “The way it’s going, no”. Ms Hewitt-Dutton told her that if she was not prepared to undertake the test she
could not return to work at Boral. Ms Larkin asked her for a copy of the drug and alcohol policy, which was not sent to her
until February 2002.
On 23 January 2002, the next day, Ms Larkin sent an email to Mr Hine in the following terms (see page 59 (AB)):“Graham,
I am submitting a time sheet for the hours that I worked on Monday & Tuesday.
I am extremely distressed and emotionally devastated by the events of yesterday.
My association with Boral is of long standing and my professional reputation is one of being able to handle any
accounting task set in front of me, I believe that my willingness and ability handle a large variety of tasks and staff
relief positions as and when required has always been to Boral’s advantage.
As I mentioned in our phone conversation I have taken legal advice regarding my termination for refusal to take a
drug and alcohol test. My reasons for this refusal being that my husband is vehemently opposed to my taking any
tests, as it is an adverse reflection on my good character and I feel that the company is accusing me of committing a
crime without just cause.
My legal advice has been that a verbal contract exists between myself and Boral and that as I had been contacted to
do at least a weeks work, if Boral wishes to terminate me then I am being unfairly dismissed and I am entitled to at
the very least a full weeks pay.
I am eagerly awaiting a response from a Company Representative to discuss this matter.”
There was a reply to that email by Mr Glenn Brookes, Boral’s administrator, on 25 January 2002, in the following terms (see
pages 58-59 (AB)):“Debbie,
Thank you for your e-mail of 23 January, 2002 regarding your position on Drug and Alcohol testing.
I wish to remind you of the terms of the Boral Drug and Alcohol Policy which, together with other Boral policies,
forms part of your Conditions of Employment.
I also remind you of your attendance at the Drug and Alcohol Training session of December 21, 2001. At that
training you acknowledged understanding of the policy, and specifically, the implications of refusal to undertake a
test.
I confirm that your refusal will be treated as a positive test. Under the policy, the following applies—
“If the test is positive the employee is to remain off work and off pay (or take annual leave or RDOs owing) until
they can submit proof of a further pathology test with substance levels below the prescribed level. The cost of this
test is to be met by the employee and must be performed by an accredited laboratory.”
In your case, as your employment is casual and for a specific task, you must provide this proof within seven days of
this letter, otherwise the offer of casual employment is withdrawn.
Debbie, I also remind you that, under the terms of the policy, casual employment elsewhere within Boral
Construction materials, is conditional on a satisfactory Drug and Alcohol test.”
It is noteworthy that no serious misconduct as such was alleged on her part. The letter notes correctly that the test which she
failed to take is treated as a positive test ((ie) within the meaning of the drug and alcohol policy (“the policy”)).
In cross-examination, Ms Larkin said that she did not take the test because her reason was a moral one. I reproduce
Ms Larkin’s evidence in cross-examination at page 112 of the transcript at first instance (hereinafter referred to as “TFI”)
hereunder:Q: “So you didn’t take a moral stance on it, you took the stance of your husband, that he was opposed to you taking
such a test?”
A: “No, that was part of what I put in there. At the time that I did this I was still working on emotional anger and
upset. I probably didn’t go into the detail necessary. As I said, I referred to the phone conversation that I’d had with
Graham where I had actually detailed out a lot of my concerns. He was also aware that my husband had agreed with
my stance because I had rung him from the office that morning that the testing was being taken place, and basically
my - - my husband had given me the back-up or assurance that if I didn’t want to take the test because of my
reasons he wasn’t going to give me a hard time about it.”
She said that Ms Hewitt-Dutton was not in a receptive mood when they spoke. She also said that after the learning course on
21 December 2001, what she had heard was not very clear. She considered that if she was faced with the testing procedure she
would consider it at the time. She asserted that her objection to taking the test was “a moral thing”.
Mr Hine gave evidence, and his evidence was that Ms Larkin said to him she had been taking medication which would skew
the results or cause some problems with the samples and did not want to do the test. Mr Hine said that Ms Larkin was upset.
She also informed him that her husband did not want her to do the test. She informed him that her marriage was more
important than taking the drug test. She informed him that her husband was a Vietnam veteran and there was for him a
question of civil liberties involved in the taking of the test. He said that he was not sure how to approach her refusal, as he
described it, which his why he rang Ms Hewitt-Dutton. He also said that there was a question of playing for time (see
page 169 (TFI)) which is why he told her to go to the doctor’s appointment whilst he rang Ms Hewitt-Dutton. Ms HewittDutton was not in when he rang and he left a message for her. He did tell Ms Larkin that someone from Boral would contact
her, either Zoe (that is Ms Hewitt-Dutton) or himself. When he contacted Ms Hewitt-Dutton he asked that lady to contact
Ms Larkin. Afterwards Ms Hewitt-Dutton told him “She is refusing to take the drug test and she cannot come back to work
until she does the drug test”.
It is quite clear from the evidence of Ms Watkinson that the job which Ms Larkin was engaged to do was not finished when
Ms Larkin was dismissed, and that Ms Watkinson had expected it to take one to two weeks to complete.
It should also be noted that Ms Hewitt-Dutton was not called to give evidence.
FINDINGS AT FIRST INSTANCE
The Commissioner at first instance found as follows:(a) That Ms Larkin would be regarded at common law as a casual employee.
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(b) That she was engaged and paid as a casual employee within the meaning of clause 25 of the award.
(c) That but for the provisions of the MCE Act, Ms Larkin would be regarded as a casual employee under
clause 25 of the award.
(d) That clause 25(2) and (3) of the award provides additional conditions of engagement of a casual employee, and
if these provisions are not complied with, the consequences are that an employer would be in breach of those
conditions.
(e) That s.3(1) of the MCE Act defines a casual employee to mean:“An employee who is employed on the basis that –
(a)
the employment is casual; and
(b)
there is not entitlement to paid leave,
and who is informed of those conditions of employment before he or she is engaged.”
(f) It was argued that Ms Larkin was not a “casual employee” for the purposes of the MCE Act, and the
Commissioner at first instance found that Ms Larkin at law cannot be regarded as a casual employee for the
purposes of the provisions of the MCE Act.
(g) There were no award entitlements or any entitlements outstanding under the MCE Act which could be said to be
an amount to which Ms Larkin is entitled to on the claim of harsh, oppressive or unfair dismissals within the
meaning of s.23A of the Act.
(h) That having heard Ms Larkin’s evidence and carefully examined the questionnaire completed by Ms Larkin, it
was apparent from the answers ticked on the questionnaire that the appellant had a clear understanding in
December 2001 that if confronted with a random drug and alcohol test she would be required to undertake such
a test; and that the consequences of refusing to take such a test were that she could be treated as if she had
returned a positive test under the terms of the policy.
(i) That the Commissioner at first instance did not accept Ms Larkin’s evidence that she could recall very little
about the meeting in December 2001.
(j) That it was apparent from the answers which she ticked, including the alteration to question 9 that she knew at
the time that she filled in the questionnaire that if she refused to take a test she would be stood down.
(k) That the Commissioner preferred the evidence of Mr Hine and Mr Hayes where their evidence and that of
Ms Larkin diverged.
(l) That Ms Larkin’s recollection of the training meeting was vague and her evidence about why she refused to
take the test was contradictory.
(m) That by attending the course, filling in the questionnaire and by not stating her intention to challenge the
application of the policy at that meeting and by accepting an offer to commence work on 21 January 2002,
Ms Larkin’s conduct was such that it can be inferred that the policy was a condition of her contract of
employment commencing on 21 January 2002.
(n) That the dismissal was not unfair because:(i)
She had received sufficient training and her answers to the questionnaire were sufficient evidence of
that.
(ii)
She understood, and indicated by completing the questionnaire that she understood, that the policy
provided sufficient training.
(iii)
She was allowed to leave the premises to attend her doctor.
(iv)
She was offered a test at a private laboratory on the following day.
(v)
Even at the hearing she was unable to say that she would undertake the test.
(vi)
Although she said in evidence that she had her period on 22 January 2002 she did not inform
Mr Hine or any other person, which was difficult to understand. (She did not raise it with the female
staff member conducting the tests either).
(vii) It was conceded that the breach of the policy was not trivial.
(viii) The dismissal was not summary because she had seven days within which to take the test, and was
suspended pending that occurring, by the email letter to her of 25 January 2002.
(ix)
She was accorded procedural fairness because:(A)
She sent an email on 23 January 2002 to Mr Hine in which she made in plain that she did
not intend to undertake a drug or alcohol test but Boral still gave her an opportunity to
reconsider her position and undertake tests.
(B)
Whilst counselling was not offered by Boral in the light of the strength of her refusal set out
in the email of 23 January 2002, the Commissioner at first instance was not persuaded that
counselling would have produced a different result.
(o) That the termination was not harsh, oppressive or unfair.
ISSUES AND CONCLUSIONS
36 The decision appealed against is a discretionary decision as that term is defined in Norbis v Norbis [1986] 161 CLR 513 (see
also Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194).
37 It is trite to observe that it is for the appellant to establish that there was a miscarriage of the exercise of the discretion at first
instance in accordance with the principles laid down in House v The King [1936] 55 CLR 499 and Gromark Packaging v
FMWU (1993) 73 WAIG 220 (IAC).
38 The Full Bench has no warrant to interfere with the exercise of the discretion at first instance and, particularly, no warrant to
substitute the exercise of its discretion for the exercise of the discretion at first instance unless it is established that the
Commissioner at first instance erred according to the principles laid down in those authorities.
Ground 5 – Claim for Compensation
39 I turn first to ground 5. It was common ground before the Full Bench that Ms Larkin’s employment was governed by the
award.
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The full import of that ground is unclear from its terms. It could not represent a claim for contractual benefits which are award
entitlements because such a claim is expressly excluded by s.29(1)(b)(ii) of the Act, and such a claim would not and could not
be within the Commission’s jurisdiction.
41 Insofar as the claim is for the loss of the amounts required to be paid pursuant to the award, and/or the compensation for that
alleged loss, Mr Richardson, the agent for Ms Larkin, conceded, and properly so, that there was Full Bench authority on this
point against his principal. He did not, during the course of his address, press the point because of that. However, later in his
reply he purported to recant from that view. That, of course, was not a matter for reply in view of what Mr Richardson had
correctly acknowledged earlier namely the binding effect of O’Brien v Perth Metalwork Pty Ltd 82 (2002) WAIG 3209 (FB).
The advocate for the respondent, Mr Jones, took a contrary position to that of Mr Richardson.
42 Insofar as the claim is for amounts due and payable pursuant to the award, and not paid or underpaid, there is and was no
jurisdiction or power in the Commission to order the payment since to do so constitutes enforcement of the award, a
jurisdiction restricted to the Industrial Magistrate’s Court. Insofar as the same refers to a claim under the MCE Act, then
because by s.5 of that Act minimum conditions of employment are implied in the award and therefore form and formed part of
the award, then there is and was no power or jurisdiction in the Commission to order such a payment since it is also an
enforcement of the award (see, Hotcopper Australia Ltd v Saab 82 (2002) WAIG 2020 (IAC) and O’Brien v Perth Metalwork
Pty Ltd (FB) (op cit) at pages 3215-3216 per Sharkey P, Smith and Wood CC agreeing). Those authorities are quite clear and
unequivocal and bind the Full Bench. The jurisdiction in respect of such a claim lies with the Industrial Magistrate’s Court
pursuant to s.83 of the Act.
43 Of course, as I observe obviously and tritely, any loss can only be claimed, and claimed as compensable, in any event, if a
claim for unfair dismissal is made out, and reinstatement is not practicable. That ground, for those reasons, is not made out.
40

Was the Dismissal Summary in Nature?
It is alleged by ground 1A of the grounds of appeal that the Commissioner at first instance erred in not finding the dismissal to
be summary in nature. (I put aside for the moment the question whether that mattered or not).
45 The Commissioner found (see paragraph 42, page 29 (AB)) that the dismissal was not summary in nature because Ms Larkin
had seven days to undertake the pathology test otherwise her casual employment would be “withdrawn”.
46 The Commissioner then went on to find that the effect of that action was that she was suspended until 1 February 2002.
Further, the Commissioner went on to find that, during that time, Ms Larkin could have taken the test.
47 “Summary dismissal, as its title indicates, is a swift and effective common law remedy available to the employer. It overrides
all considerations of due notice and wages in lieu of notice”. There is no right at common law to be warned (see Macken,
O’Grady, Sappideen and Warburton, “Law of Employment”, 5th Edition, at page 189).
48 This was not a summary dismissal for misconduct. It was notice that failure to comply with a requirement to comply with a
term of the contract of employment, would result in action being taken after seven days by way of termination of the contract.
Conversely, of course, by implication her employment would not be terminated if she complied. It was submitted, and
correctly held, that during that seven days Ms Larkin was suspended pursuant to the policy. Ms Larkin was given an ultimatum
to take the test or be dismissed and was given seven days within which to comply with the ultimatum. She did not comply and
was dismissed.
49 The fact is that for those reasons there was no summary dismissal and no dismissal in the nature of a summary dismissal.
44

The Drug Policy and its Status - Was the policy a condition and term of the contract of employment?
The Commissioner at first instance also went on to find that Ms Larkin gave evidence that at the time she attended training, she
determined that she would, if faced with a requirement to participate in testing, dispute the policy should be applied to her. The
Commissioner held that by attending the course, filling in the questionnaire and not stating her intention to challenge the
application of the policy at that meeting and further, by accepting an offer to commence work on 21 January 2002, the conduct
of Ms Larkin was such that it could be inferred from it that the policy was a term of her employment contract when she
commenced work on 21 January 2002.
51 There are a number of questions raised by the appeal which it is necessary to consider.
52 The first is that whether in implying the terms and conditions of Boral’s drug and alcohol policy into the contract of
employment as terms and conditions, the Commissioner erred. It should first be observed that there was no written contract of
employment nor was it evidenced in writing apart from the question of the policy. There was, in particular, no evidence either
that the contract of employment in all of its terms purported to be contained in a formal contract complete on its face.
Accordingly, the rigid approach taken by the High Court in BP Refinery (Westernport) Pty Ltd v Hastings Shire Council
(1977) 180 CLR 266 at 283 and the criteria there used could not be applied in this case there being no formal contract (see
Byrne v Australian Airlines [1995] 185 CLR 410 at 422, Coles/Myer v Sweeting (1993) 73 WAIG 225 (FB) and Lawson and
Others v Joyce Australia Pty Ltd (1996) 76 WAIG 20 at 23-25 (FB)).
53 I quote the relevant passage from Byrne v Australian Airlines (op cit) quoted by the Commissioner at first instance hereunder.
“… the criteria in BP Refinery (Westernport) Pty Ltd v Shire of Hastings have been applied in this Court are cases
in which there was a formal contract, complete on its face. He pointed out that a rigid approach should be avoided
in cases, such as the present, where there is no formal contract. In those cases the actual terms of the contract must
first be inferred before any question of implication arises. That is to say, it is necessary to arrive at some conclusion
as to the actual intention of the parties before considering any presumed or imputed intention. And the test to be
then applied was in a later case formulated by Deane J in these terms (Hawkins v Clayton (1988) 164 CLR 539 at
573)—
“The most that can be said consistently with the need for some degree of flexibility is that, in a case where it
is apparent that the parties have not attempted to spell out the full terms of their contact, a court should
imply a term by reference to the imputed intention of the parties if, but only if, it can be seen that the
implication of the particular term is necessary for the reasonable or effective operation of a contract of that
nature in the circumstances of the case. That general statement of principle is subject to the qualification
that a term may be implied in a contract by established mercantile usage or professional practice or by a past
course of dealing between the parties.””
54 Correctly, the Commissioner at first instance did not apply the approach or the criteria prescribed in BP Refinery (Westernport)
Pty Ltd v Hastings Shire Council (op cit).
50

55

True it is (see paragraph 37) that the Commissioner implied that the drug and alcohol policy was a term of the contract of
employment of each employee of Boral.
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However, it is fair to say that the wrong test was applied in that respect. I say that because the Commissioner asked herself
whether it was reasonable and equitable to apply the policy to the contracts, not whether the particular term was necessary for
the reasonable or effective operation of a contract of that nature in the circumstances of the case. It follows, that having applied
the wrong test the Commissioner was in error in concluding the drug and alcohol policy was to be implied as a term of the
contract of service of Ms Larkin. The drug and alcohol policy could not, using that test, be implied. The test to be used was
whether an implication of the term was necessary for the reasonable and effective operation of a contract of that nature in the
circumstances of the case (see Byrne v Australian Airlines (op cit)).
In any event, and more importantly, the policy, if it were a term of the contract, constituted an express term, not an implied
term. That was acknowledged by the Commissioner at first instance in paragraphs 37-38, pages 27-28 (AB) of her reasons for
decision, to which I have referred above.
The evidence which the Commissioner accepted was really evidence that the drug and alcohol policy was a term of the
contract. That that was the case was accepted by the Commissioner. That, the Commissioner said, could be inferred from the
evidence. The facts found on which that finding was based were as follows:(a) Ms Larkin was clearly informed about the terms of the policy before agreeing to commence work on 21 January
2002.
(b) Before that at the training session in December 2001 and thereafter she communicated no rejection of or refusal
to be bound by the policy.
(c) She attended the course and filled in the questionnaire expressly communicating her understanding of how the
policy applied to her as an employee.
(d) She attended the training course, completed the questionnaire, did not reject it or indicate that she did not accept
it as applying to her employment and on that basis commenced work on 21 January 2002.
(e) She did not, when referring to undergoing the tests, say that it was not a term of her employment, after she
commenced her work pursuant to the contract of employment on 21 January 2002.
(f) Ms Larkin had completed the questionnaire in a manner which indicated that she understood the policy and
been provided with sufficient training to understand her obligation.
(g) She did not at any time indicate that she did not understand the policy, or reject it.
By her knowledge, understanding and acceptance of it, it was clearly open to so find on those facts, and the Commissioner
should have found that the drugs and alcohol policy constituted an express term of the contract of employment of Ms Larkin
which was to last for an estimated period of five days during which she was to undertake the task of checking accounts which
she had been asked to perform, and which contract commenced on 21 January 2002.
It does not detract from that finding that she was never provided with a full written copy of the policy. The questionnaire in its
effect, its terms and in terms of acknowledgement by her of the application of the policy contained in the questionnaire, set out
the essentials of the policy and her understanding of them.
It was therefore open to find, and the Commissioner should have found, that the drugs and alcohol policy constituted a term,
and an express term of the contract of employment. (It was not an issue that Ms Larkin was dismissed and indeed it was
correctly conceded by Mr Jones that she was). She was therefore bound by the policy as a term of her contract and in breach of
it on the face of it if she did not undergo a drug and alcohol test in compliance with it.
It is therefore unnecessary to consider whether the policy was lawful and reasonable within the principle in R v Darling Island
Stevedoring and Lighteridge Co Ltd; ex parte Halliday and Sullivan (1938) 60 CLR 601 case because what was required to be
done by the employer and the employee was required to be done by an express term of the contract of employment.
However, it is necessary to examine the policy, its effect and what compliance with it was required by both parties and what
compliance or non-compliance there was, in fact.
THE POLICY – RELEVANT CLAUSES AND EFFECT
Thus, it most relevantly required, in relation to the taking of drug samples, that the following should occur in the case of
Ms Larkin, as an employee, and of all employees (see clauses 8.2 and 10):(a) If an employee refuses to undertake an alcohol or drug test or refuses to co-operate fully, that refusal will be
deemed as a positive test result (see clause 10).
(b) It follows therefore that processes applicable to a person who has recorded an actual positive test, apply.
(c) Those processes are prescribed as follows:(i) Clause 8.2.4 prescribes as follows (see page 49 (AB)):“If the test is positive the employee is to remain off work and off pay (or take annual leave or RDOs
owing) until they can submit proof of a further pathology test with substance levels below the
prescribed level. The cost of this test is to be met by the employee and must be performed by an
accredited laboratory.”
(ii) Clause 8.2.5 requires counselling and reads as follows:“The employee will be counselled by his/her supervisor about the safety hazards created by
attending work under the influence of alcohol or other drugs and the employee will be offered
assistance through the Company’s Employee Assistance Program.”
(iii) Clause 8.2.6 requires in the following terms that a written warning be issued:“A formal written warning will be issued which reinforces the employees obligations under the
Company’s alcohol and other drugs policy, warns the employee that if he or she re-offends they may
be terminated and advises the employee of the requirement to submit to another test showing that
they are free from alcohol and other drugs before re-commencing work. All warnings issued will be
recorded on the employee’s personal file.”
(iv) Clause 8.2.7, which reads as follows, reserves more serious action such as the termination of employment
to a time after a second positive result has been recorded:“If an employee records a positive test result for the second time a review of his/her employment
status will occur which may lead to termination.”

936
65

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

True it is that clause 12 (see page 50 (AB)), which reads as follows, reserves the right to the company to dismiss for
misconduct where a person returns a positive drug or alcohol test and where circumstances justify serious misconduct:“Regardless of anything within these procedures, the Company reserves the right to terminate the employment of
any employee returning a positive drug or alcohol test where circumstances justify serious misconduct”. (My
emphasis).

66

The relevant terms of the policy require some consideration, because by clause 10 a person who refuses to undergo a test is
deemed to have undergone and returned a positive test for drugs or alcohol. That is, that person is deemed to have furnished
evidence of an unacceptable level of drugs or alcohol in her/his body. The word “deem” or its derivatives or variance is a
device for extending the meaning of a term to subject matter which it properly does not designate (see Muller v Dalgety and
Co Ltd [1909] 9 CLR 693 at 696). A deeming provision creates a fiction.

67

That is the case in relation to clauses 8.2 and 10 of the policy. Accordingly, as I have observed, the employer is required to
follow those procedures which the policy prescribes when there is a positive result for an employee undertaking a test, whether
it is an actual positive result or a deemed positive result.

68

The failure or refusal to take the test was treated by the respondent as a positive test, as Mr Brookes advised Ms Larkin in his
email of 25 January 2002 referred to above.

69

Ms Larkin was then suspended purportedly in accordance with the policy, subject to dismissal, if she did not provide proof of a
test with levels below the prescribed level. (Of course, as a matter of fact, she did not have levels above the prescribed level,
because the refusal was deemed to be a positive test and was not an actual positive test).

70

Under the policy, Ms Larkin was required to remain “off work and off pay”, since she had achieved a deemed positive test
result, until she had provided proof of a further pathology test with substance levels below the prescribed level.

71

In this case, she did not undertake the test, and, in fact, refused it, but not on 22 January 2002 when she first discussed it with
Mr Hines. Once she had refused the test, however, which she did by her email of 23 January 2002, she had been deemed by
operation of the rules to have recorded a positive test. Ms Larkin was then, as I read the policy, required to be counselled and
she was not (see clause 8.2.5). The next step under the rules, once she had recorded actually or by deeming, a positive test, was
that her refusal in the face of Mr Brookes’ email would be deemed to be a second positive test. That is, it was her second
refusal, the first being her refusal expressed in the email or to Ms Hewitt-Dutton. (What then does the policy provide?) The
policy provides that, in the event of a first positive test being recorded, a written warning is to issue in terms of clause 8.2.6 of
the policy. (The policy is of course a term of the contract). This is a formal written warning requiring submission to a test
showing that the employee is free of alcohol and drugs before recommencing work. That written warning is then required to be
placed on the employee’s file. That did not occur in this case.

72

If an employee records, however, a positive result on a second test, then a review of her/his status is to occur and that may
result in the termination of employment. Accordingly, if Ms Larkin’s failure to take a second test should be accounted as a
second refusal, as it should have been, then her employment status was then required to be reviewed following the written
warning given and the second refusal to take the test. As a matter of fact, as I have observed, there was no written warning in
terms of clause 8.2.6. There was also no review of the employment status of Ms Larkin which might lead to termination, and
certainly no evidence of such a review as required by clause 8.2.7. It is noteworthy that clause 8.2.7, in any event, merely
prescribes that such a review “may” lead to termination, not that it inevitably will. There was an ultimatum which led to
termination. I should add the fact that she was a casual employee was not to the point. Her contract had not been performed, as
Ms Watkinson said, and that was because it was interrupted by suspension purportedly effected pursuant to clause 8.2.4 of the
policy.

73

Of course, by clause 12 of the policy, the respondent has and had reserved to itself the right to terminate the employment of
Ms Larkin or any other employee returning a positive test “where circumstances justify serious misconduct”.

74

What is clear in this case is that Ms Larkin did refuse to undertake a test and that that the employer did not proceed in the terms
of the policy, there being no evidence of serious misconduct at that time, or at least none relied on save and accept the alleged
refusal.
WAS THE DISMISSAL UNFAIR?
The question is whether according to the principle laid down in Miles and Others t/a Undercliffe Nursing Home v FMWU
(1985) 65 WAIG 385 (IAC) and RRIA v CMEWU (1989) 69 WAIG 1027 (FB) the dismissal represented an undue exercise of
the right to dismiss or constituted in industrial terms something that was not “a fair go all round”.
That question is not in this case answered solely or at all by whether the appellant was in breach of a term of the policy and
therefore of her conditions of employment.
I would make a number of observations and findings.
The dismissal was not a summary dismissal nor was it summary in nature, as I have found above. The applicant was informed
that she was required to undertake the test within seven days of the email of 25 January 2002, failing which her casual
employment would be withdrawn, that is she would be dismissed, and in fact she was so dismissed.
There are a number of relevant facts which were and/or should have been found:-

75

76
77
78

79

(a) The breach of the policy by Ms Larkin (and thus of the contract of employment) was not trivial, as was
conceded.
(b) (i)
(ii)

Ms Larkin was aware of her obligations as the Commissioner found and that finding was not challenged.
She did not in advance express her objections to the policy or reject it as a term of her contract
commencing on 21 January 2002.

(c) The manner in which the samples were brought through the office was expressed by her to be degrading to her
and she was not shaken in that evidence.
(d) (i)
(ii)

Quite definitely Ms Larkin had very strong views why she should not undergo such a test. (She said that
she had made up her mind and that she would refuse to undergo the test back at the time of the training).
Ms Larkin did give different reasons for her objection and refusal to undergo the test at different times:(A)

She was embarrassed by the fact that the urine samples were being conveyed through the office.
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(B)

(e)
(f)

She was taking medicine, and, as she informed Mr Hine, she would not be able to undertake a
drug test because the medicine would skew the results or cause some problems with the
samples.
(C)
Her husband had a strong objection to her taking the test (see page 59 (AB)) because it would
represent an adverse reflection on her good character. That was her main objection expressed to
Mr Hine on 22 January 2002. She informed him that her marriage was more important to her
than taking the test.
(D)
She “felt” that the company was accusing her of committing a crime without cause (see
page 59 (AB)) (see the email of 23 January 2002).
(E)
Having advised Mr Hine of her objection to taking the test, and having been permitted by him
to keep an appointment with her doctor that day, and therefore not having taken the test, she
took the initiative herself to ring Ms Hewitt-Dutton about the matter because the question had
been referred to her as a human resources officer by Mr Hine, and Ms Hewitt-Dutton had not
contacted her.
She had not at this time outright refused to take the test, on the evidence. Mr Hine did not know what to do in
relation to the matter which is why he asked Ms Hewitt Dutton, a human resources person, to deal with it.
Ms Larkin’s uncontroverted evidence, because Ms Zoe Hewitt-Dutton was not called as a witness, was, that at
about 5.20pm to 5.30pm on that day, 22 January 2002, she was informed by Ms Hewitt-Dutton by telephone
as follows (see page 66 (TFI)):“… At that point we had a very short, brief phone call. She said that the policy was now in place. I
had refused to do a test and the onus was now on me. If I wanted to return to Boral to work I was to
present myself at 8.30am the following morning at Western Diagnostic where, lacking photo ID, she
would identify me to the person concerned and I was to provide the samples and if I did not wish to
do that then I had no … I was unable to return to work at Boral and, you know, that was it”. She
said “are you going to meet me there at 8.30am in the morning or not?” and I said, “well the way its
going, no”.

(g)

Ms Larkin’s uncontradicted evidence again was that at that point that she, Ms Larkin, was “stunned and
flabbergasted”. She said “I really didn’t know what to do. And I sort of thought well, you know, what’s my
legal position here”. She then sought legal advice.

(h)

It could therefore be properly found on all of that evidence that she was given an ultimatum. She was not
asked what her point of view was, or to explain why she would not take the test, and was given, in fact, no
opportunity to do so. There is certainly no evidence to that effect. She was baldly told to take the test.

(i)

Her uncertainty about what her position was was expressed in her own evidence about being flabbergasted
when given the ultimatum and borne out by the fact that she then correctly, sought legal advice.

(j)

Her email of 23 January 2002 to Boral expressed her view of the situation, including her distress, and even
then, she was seeking a discussion, as she said, with a company representative. She treated the email she was
forwarded by Mr Brookes as a termination for refusal to take the test but still invited discussion of the matter.
No discussion on the evidence took place. No company representative sought to contact her in respect of her
invitation, save and except Mr Brookes by his email. What did occur of course was that she was advised of
the termination of her employment if the test was not taken. As a matter of fact, she was not counselled, she
was not warned.

(k)

No attempt was made to consider her reasons for not taking test. Her evidence was that she was extremely
distressed by the events and that elicited no response.
(l) (i)
The policy itself which bound both parties, also cast obligations on Boral as well as on Ms Larkin as
an employee.
(ii)
Next, if the test is positive the employee is required to remain off work and off pay (or take annual
leave or RDO’s owing) until they can submit proof of a further test with substance levels below the
prescribed level with the cost of that test to be borne by the employee.
(iii)
It is then required that counselling occur (clause 8.2.6). None took place.
(iv)
A formal written warning is then to be issued reinforcing the employee’s obligations under the drug
policy and warning that if she re-offends she may be terminated and also advising the employee of the
requirement to submit to another test showing that that employee is free from alcohol and other drugs
before recommencing work. None was issued.
(v)
Of course, under the policy, if an employee records a positive test a second time, a review of his/her
employment status will occur which may lead to termination. It follows that if she refuses, she is
required to remain off work until a further test is taken. There is no provision that she be dismissed,
and, indeed, she would probably not be dismissed even if she had, in fact, returned a positive first drug
test. Ms Larkin received no written warning as required by the policy (see above). If her refusal, in the
face of the email of 25 January 2002 from Mr Brookes, constituted a refusal a second time, which in
turn constituted a second deemed positive result, there was no evidence of any review of her
employment, which was required to occur after a second positive test is returned.
(vi)
It is not asserted that there was any serious misconduct justifying a dismissal, that is such as to justify
a departure from the terms of the policy. There was no evidence that she would have been dismissed. I
say that notwithstanding the terms of clause 12 which reads as follows:“Regardless of anything within these procedures, the Company reserves the right to
terminate the employment of any employee returning a positive drug or alcohol test where
circumstances justify serious misconduct.”
(vii) No attempt was made to discuss the matter even after her email of 23 January 2002 when she invited
discussion.
(m) Both Ms Larkin and Boral failed to comply with the policy, and thus with a term of the contract of
employment.
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RELEVANT CONSIDERATIONS
The relevant considerations reflected in those facts but by no means containing all of the relevant considerations are as
follows:(a) Whatever the reason which she advanced it is quite clear that Ms Larkin had serious problems about and serious
reasons for not taking the test on 22 January 2002. She expressed this problem to Mr Hine and in her email of
23 January 2002. Indeed, it is perfectly clear that, as she informed Mr Hine and confirmed in her email, she
was, on her own uncontradicted evidence, in a distressed state and remained so. She was a satisfactory
employee who had been asked to work for Boral on 18 occasions over two years. Mr Hines clearly did not
know what to do and referred the matter to Ms Hewitt-Dutton, the human resources officer. Ms Hewitt-Dutton
did not suggest an interview but forthwith on the telephone, there and then, issued an ultimatum. Ms HewittDutton did not ask why Ms Larkin did not wish to take the test or what the reasons, if any, were for the refusal.
She ought to have known of the difficulties from her conversation with Mr Hine. It is quite clear on
Ms Larkin’s evidence and it was open to find that Ms Larkin was not refusing at that stage point blank to take
the test. She refused once she was pressed and it is a fair inference that at least at that stage she might not have
hardened her refusal had she not been pressed.
(b) When Ms Larkin received the ultimatum, on her own evidence she did not know what to do. She then sought
legal advice which in light of the ultimatum she had received was understandable. At this time, she was being
treated more harshly that if she had actually undergone a test which proved positive. That would have required
her to have been given a written warning; and she received none. She was therefore not treated in accordance
with the management procedures prescribed in relation to a test which was positive. Indeed, she was treated
more severely than a person who actually recorded a second positive test, which would require that her position
would be reviewed. There was no review on the evidence of it. No written warning was given in this case where
no actual positive result had been recorded. There was no attempt to ascertain why she was not taking the test,
all of the reasons expressed by her were reasons which should have been explored. Instead she was met by a
heavy-handed and peremptory ultimatum. Even when she purported to refuse, in her email of 23 January 2002,
she still invited discussion with representatives of Boral and none occurred. She was leaving matters open at
that time and it was open to find that the matter might then have been resolved.
(c) If, of course, she had a genuine conscientious objection that might have been a matter which might have
required exemption. No opportunity to determine that arose.
(d) The breach on the part of Ms Larkin was as admitted, not trivial.

In this case, she was harshly, oppressively or unfairly dismissed because:(a) Ms Larkin was an employee about whose conduct no complaint had been made.
(b) The policy or the terms of the contract were not complied with by Boral in the several matters referred to above,
and the breach on the part of Boral was not trivial.
(c) The direction given was not fairly given because what occurred was not performed in accordance with the
policy’s terms which the respondent applied to itself.
(d) No warning was given, although warnings were required to be given to persons who actually and not notionally
returned positive readings.
(e) She was treated more harshly than employees who actually returned positive tests.
(f) There is no evidence that any of the reasons which she advanced for refusing was considered or sought to be
answered.
(g) No opportunity was taken to ascertain her side of things when it was clear that she had serious difficulties, some
relating to her marriage, in relation to the test and its being undertaken.
(h) Since the respondent had committed itself to providing reasonable treatment or counselling to people who
actually had a drug or alcohol problem, to fail to provide counselling to someone who, on the face of it, had
personal difficulties, consistently expressed, in relation to undergoing a test was entirely unfair. In that
connection, I regard as an incorrect inference the inference drawn by the Commissioner at first instance that
counselling would be of no avail.
(i) There is no evidence that any alternative path than dismissal was considered.
(j) The threat of dismissal and the demand, in the circumstances, and given the terms of the policy that she undergo
the test, in the circumstances, were both premature and oppressive; this was compounded when no discussion
was attempted despite her invitation of same in the email of 23 January 2002.
(k) It was unreasonable and unfair, in the circumstances, that she be required to take a test until her fears had been
properly resolved or attempted to be resolved, and until what she had to say on her own behalf was properly
investigated and properly considered.
(l) There was a failure, in the alternative, to warn her of the consequences of a refusal, before the final notice of
25 January 2002 actually threatening dismissal and seeking to achieve it, issued.
(m) She was denied procedural fairness in that the respondent failed to let her put her reasons for refusing in detail
or give her the opportunity to consider her position.
(n) On all of the facts which I have referred to there should have been found an overall unfairness.
(o) There was, too, substantive unfairness in the fact that Boral failed to comply with the terms of the contract
constituted by the policy and, in fact, acted in breach of it.
(p) Whilst the breach by her was not trivial it does not counterbalance all of the other aforesaid factors.
82 In all of those circumstances and for those reasons, it was open to the Commission to find and the Commission should have
found that Boral effected an unfair dismissal, which in proper terms was harsh, oppressive or unfair. The dismissal represented
an oppressive exercise of the right at law of Boral to dismiss according to the principles laid down in Miles and Others t/a
Undercliffe Nursing Home v FMWU (op cit).
83 I am satisfied that the exercise of the discretion at first instance miscarried for those reasons in accordance with the principles
laid down in House v The King (op cit) and would so find. It follows that the Full Bench would be entitled to substitute the
exercise of its discretion for that of the Commission at first instance applying the findings which I am of the view should have
been made.
81
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Ground 2 is made out to the extent which I have indicated in these reasons.
For all of those reasons, I am of opinion that the Commissioner at first instance erred in finding that the dismissal was not
harsh, oppressive or unfair, and that the exercise of the discretion at first instance therefore miscarried.
FINALLY
86 I have considered all of the evidence, all of the submissions and all of the authorities.
87 For all of those reasons, and based on the facts as I have found them, I would uphold the appeal. I would make a clear finding
that the dismissal was harsh, oppressive and unfair. I would otherwise dismiss the appeal, and, in particular, grounds 1, 1A, 1B,
1C and ground 5. Questions of loss, injury and compensation were not argued before the Full Bench and even as Mr Jones
conceded, questions of credibility arose in relation to them. They were not the subject of any ground of appeal which is
understandable because those questions were not decided at first instance. There remains outstanding too, the question of
contractual benefits by way of alleged unpaid wages which was not before the Full Bench on appeal. As to the question of the
availability of Commissioner Smith who heard this matter; that is a matter for the Chief Commissioner and the parties, if she is
unavailable. However, those reasons just adduced are sufficient reason to remit the matter for the purposes of s.49(6) to a
Commissioner at first instance. (See the transcript of proceedings before the Full Bench, pages 29 and 66, in particular the
remarks of the Full Bench concerning the question of loss). I would suspend the decision made at first instance and remit the
matter back to a Commissioner to hear and determine according to law and according to these reasons. (That would seem to be
only the questions of remedies, namely reinstatement or compensation, and the claim for contractual benefits for days worked
under the contract).
84
85

CHIEF COMMISSIONER W.S. COLEMAN—
I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing further to add.

88

SENIOR COMMISSIONER A.R. BEECH—
The facts of this matter are set out in the Reasons for Decision of his Honour the President. I can shortly state my reasons for
deciding that the appeal should be upheld.
90 The appellant in this matter has proceeded on the basis that Mrs Larkin was dismissed. For my part, I am doubtful that there
was a dismissal on 22 January 2002. Rather there is much substance, in my view, in the careful submissions of Mr Jones
during the appeal that had Mrs Larkin complied with the request to provide a sample test result at her own expense, the
contract of employment would have resumed at that point. The letter from Mr Brooks which is repeated at [14] of the Reasons
for Decision at first instance amply support the submission. However, accepting for the purposes of this appeal that there was a
dismissal at some point in time, the task of the Commission was to assess whether that dismissal was harsh, oppressive or
unfair.
91 Ground 1A is to the effect that the Commissioner should have found that the dismissal was summary, however I have been
unable to understand the significance of the point. It appears to be argued on Mrs Larkin’s behalf that the summariness of a
dismissal determines when the dismissal occurred (transcript of the appeal p.10). With respect, when a dismissal occurs is a
matter of fact. It may be effected summarily or by way of giving notice, or perhaps by the respondent paying Mrs Larkin in
lieu of notice.
92 A summary dismissal is one where the employee is dismissed forthwith without notice and without payment in lieu of notice
with payment of wages up to the point of dismissal. The fairness or otherwise of the dismissal does not in these circumstances
depend upon whether or not the dismissal was summary. On the facts of this case, Mrs Larkin was engaged for a period of one
week (with a possible extension) for a specific task. On the evidence before the Commission at first instance there had been no
discussion between Mrs Larkin and the respondent regarding the period of notice each would give to the other in order to bring
the contract of employment to an end earlier than that that the date it would otherwise expire. Therefore a reasonable period of
notice would be implied by law: (Byrne v Australian Airlines Ltd (1995) 185 CLR 410 at 429).
93 However, it was not submitted that Mrs Larkin lost a period of notice (or payment in lieu of notice) by reason of the dismissal
which occurred. Therefore whether or not it was a summary dismissal was irrelevant and the ground is not made out.
94 What is of significance is that the Commission at first instance did not take into account the evidence that the respondent, on
this first occasion of the operation of its Drugs and Alcohol policy, did not adhere to its own procedures in that policy. The
respondent dismissed Mrs Larkin when under its own policy an employee who refuses to take a test is merely to be regarded as
having returned a positive result. That of itself is not a sufficient reason to justify Mrs Larkin’s dismissal and the respondent
itself cannot submit otherwise in the face of its own policy.
95 The failure to follow a policy is not of itself a reason for finding that a dismissal is harsh, oppressive or unfair. Failure to adopt
a fair procedure can lead to a finding that a dismissal was unfair but may not automatically have this result. Rather, the issue
becomes whether if the policy had been correctly applied, whether there could have been a different outcome. To put the
matter another way, if the respondent company had correctly applied its own procedures, and the proper application of those
procedures would have resulted in Mrs Larkin’s dismissal in any event, then the failure to apply those procedures becomes an
academic point. On the facts in this matter, had the policy been correctly applied, Mrs Larkin would not have been dismissed
in the circumstances of this case for refusing to take a test.
96 Whether or not a dismissal is harsh, oppressive or unfair will depend upon a consideration of all of the circumstances. Those
circumstances included at the very least the fact that this was Mrs Larkin’s first refusal (as distinct from someone who may
have refused to take the test on a number of occasions), her excellent work record and the regard in which she was held, and
the reasons given by her for her refusal. These were all circumstance which the respondent was obliged to take into account in
considering the circumstances with which it was presented by Mrs Larkin’s refusal to take the test. The above circumstances
were also to be considered by the Commission at first instance and I am not persuaded that they were considered.
97 Therefore, the Commission erred and for the above reasons I would uphold the appeal.
98 What clearly was considered by the Commission was the concession by the agent for Mrs Larkin that her breach of the
respondent’s policy was not trivial. The Commission’s Reasons for Decision note that concession at [42], and I am persuaded
that that concession made by Mrs Larkin’s agent was important in the Commission’s conclusion that the dismissal was not
unfair. That concession made it somewhat more difficult for Mrs Larkin’s agent to argue that the dismissal was nevertheless
harsh, oppressive or unfair.
99 On appeal, Mrs Larkin’s agent submitted that Mrs Larkin did not breach the respondent’s policy because she did not actually
refuse to take a drug test (transcript p.21). The fact remains that Mrs Larkin’s agent at first instance conceded that Mrs Larkin’s
breach of the respondent’s policy was not trivial. That submission on appeal was directly inconsistent with the concession
given at first instance. It is of no assistance whatsoever to an appeal bench, nor, with respect, to Mrs Larkin, for a submission
to be made on appeal that is inconsistent with the position taken at first instance. When this inconsistency was raised in a
89
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question from the bench, Mrs Larkin’s agent attempted to reply that it was “a choice of language”. I am at a loss to understand
that reply. If the concession made by Mrs Larkin’s agent at first instance was incorrectly made, then a correction should have
been made at the time it was given. It was not, and the concession not only stands, but was properly relied upon by the
Commission at first instance.
100 I otherwise agree with the order to issue.
THE PRESIDENT—
101 For all of those reasons, the appeal is upheld. The decision at first instance is suspended and the matter remitted back to a
Commissioner to hear and determine according to law and according to these reasons.
_________
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Reasons for Decision
THE PRESIDENT—
1

2

3
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INTRODUCTION
This is an appeal, by the above-named appellant, Anthony Geoffrey Matthews, brought pursuant to s.49 of the Industrial
Relations Act 1979 (as amended), (hereinafter referred to as “the Act”), against the decision of the Commission at first
instance, constituted by a single Commissioner. The decision appealed against was the decision made in matter No 1502 of
2001 on 31 October 2002 and corrected on 4 November 2002. The decision was made on an application by the appellant,
Mr Matthews, then an applicant, pursuant to s.29(b)(i) of the Act, and was a dismissal of the application as against the first two
above-named respondents, but not the third above-named respondent.
The order (as corrected) appealed against is in the following terms:“(1)
That the application insofar as it relates to Cool or Cosy Pty Ltd and Ceil Comfort Home Insulation Pty Ltd
be and is hereby dismissed.
(2)
That the applicant advise the Commission of his intentions in respect of the application insofar as it relates
to Citigroup Pty Ltd within 28 days of the date hereof.”
GROUNDS OF APPEAL
This appeal is made on a number of grounds which appear at pages 2-9 of the appeal book (hereinafter referred to as “AB”)).
It is not necessary to set them out in detail at this time.
BACKGROUND
Since the background of this matter, in fact and in procedure, is a little complicated, it is necessary to set out that background
in some detail.
The appellant was a person who was in employment, and whose employment was terminated. He alleged that he had been
unfairly dismissed. He made application to the Commission by application dated 17 August 2001 pursuant to s.29(1)(b)(i) of
the Act, alleging by the particulars that his dismissal was unfair. It was not in issue that all three respondents were before the
Commission at first instance in that service had been effected. At some time before the hearing commenced, it was common
ground, the above-named third respondent, Citigroup Pty Ltd (hereinafter called “Citigroup”) had gone into voluntary
liquidation.
At the commencement of the hearing of the application at first instance, the appellant, through counsel, advised the
Commission that he did not intend to pursue the claim against Citigroup at that time. Citigroup took no part in the hearing at
first instance, either itself or through its liquidator or through any counsel, solicitor or agent. The application against Citigroup
was not dismissed nor was it, as far as I can ascertain, sought to be dismissed. There was no appearance by or on behalf of
Citigroup or its liquidator at first instance. The hearing then proceeded in order to determine the claim against the first and
second above-named respondents, who were the first and second named respondents at first instance and are hereinafter called
“Cool or Cosy” and “Ceil Comfort”, respectively. The claim was not proceeded with against Citigroup. It was not in issue
before the Full Bench that all three companies were part of a group insofar as there was a connection between and co-operation
between them.
For the purposes of this appeal, the important findings of the Commissioner at first instance were as follows:a)
That at no time, including at the date of the termination of his employment, was the applicant (the appellant), an
employee of Cool or Cosy, which, in any event, was at the time, dormant (see paragraph 56, page 36 (AB)).
b)
That Ceil Comfort was not Mr Matthews’ employer either (see paragraph 56, page 36 (AB)).
c)
That his employer from October 2000 until the termination of his employment was Citigroup.
(It is to be noted that a finding was made about a contract of employment between the appellant and Citigroup, notwithstanding
that the appellant had announced that he was not proceeding against Citigroup at first instance).
As a result, as I have said, the application against the first two respondents was, at first instance, dismissed.
However, part of the order was quite unequivocally and reasonably that the appellant advise the Commissioner of his
intentions in respect of the application, insofar as it related to Citigroup, within 28 days of the date of the order as corrected
which was 4 November 2002.
In November 2002, it was common ground, the appellant advised the Commissioner at first instance that he proposed to
proceed as against Citigroup. That seems to have occurred after the notice of appeal was filed herein on 20 November 2002.
There was no indication to the Full Bench that Mr Matthews is proceeding against Citigroup presently, at first instance.
The appeal herein was instituted pursuant to s.49 of the Act, naming as respondents all three companies, including Citigroup
(in liquidation) ((ie) all of the respondents at first instance). It was also the case that all three were served with the notice of
appeal. However, neither Citigroup nor the liquidator appeared or was represented at the hearing of this appeal.
For the first two respondents, Ms Saraceni (of Counsel) submitted that the liquidator was not entitled to or required to appear.
There was also an application filed on 17 January 2003 on behalf of the appellant, seeking leave to amend the grounds of
appeal on the following grounds:“1. On 20 November 2002, the Notice of Appeal to the Full Bench was filed in the Western Australian Industrial
Relations Commission. The heading of the Notice of Appeal listed the respondents as Cool or Cosy Pty Ltd,
Cell Comfort Homes Insulation Pty Limited and Citigroup Pty Ltd, as referred to in the initial application.
2.
Citigroup Pty Ltd was referred to in the heading of the Notice of Appeal inadvertently and there was no
intention to proceed against Citigroup Pty Ltd in FBA No. 52 of 2002. As a matter of law the appellant would
not be able to proceed against Citigroup Pty Ltd in any event.
3.
The appellant seeks leave to amend the Notice of Appeal to the Full Bench, including by deleting reference to
Citigroup Pty Ltd in the heading of the Notice of Appeal.
4.
Otherwise, the amended Notice of Appeal has been served on the other respondents and they do not suffer any
prejudice by reason of the amendments to the Notice of Appeal to the Full Bench.”
That application is entitled “Notice of Application Seeking Leave to Amend Notice of Appeal to the Full Bench”. Inter alia,
there is proof of service, by declaration, of the said notice of application on Featherby Reilly, liquidators for Citigroup, on
21 January 2002.
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ISSUES AND CONCLUSIONS
In fact, in its terms, and in reality, this is not an application to amend the notice of appeal at all. It is an application to strike out
Citigroup Pty Ltd (in liquidation) as a party to the appeal pursuant to s.27(1)(j) of the Act; or as it was correctly characterised
by the order of Acting Master Chapman of the Supreme Court of this State referred to hereinafter, it is an application to
exclude Citigroup from this appeal on behalf of the appellant. (I will refer to this application to strike out hereinafter as “the
application to strike out”).
17 It was asserted, on behalf of the appellant, that there was no intention to proceed against Citigroup on this appeal. It follows
that that constitutes an assertion that the naming of the appellant in the notice of appeal as a party was in error. As a matter of
law the appellant would not be able to proceed against Citigroup (in liquidation), in any event (see paragraph 2 of the grounds),
without the leave of the Supreme Court.
The Corporations Act 2001 - S.500(2)
18 At the heart of the submissions made to us was s.500 of the Corporations Act 2001 which, in s.500(2), reads as follows:“After the passing of the resolution for voluntary winding up, no action or other civil proceeding shall be proceeded
with or commenced against the company except by leave of the Court and subject to such terms as the Court
imposes.”
19 Thus, no actual or other civil proceedings after the passing of the resolution for voluntary winding up may be proceeded with,
or commenced with, or commenced without the leave of the Supreme Court of this State.
20 Proceedings in this Commission are, for the purposes of the Corporations Act 2001, “proceedings in a court” (see the
discussion of the effect of s.471B in Helm v Hansley Holdings Pty Ltd (Under Administration) (1999) 79 WAIG 1860 (IAC)
and Helm v Hansley Holdings Pty Ltd (Under Administration) (1999) 79 WAIG 23 (FB). A fortiori, in my opinion,
proceedings in this Commission are “civil proceedings” whether on appeal or at first instance, for the purposes of s.500(2)
also. That is because if they are to be deemed “proceedings in a court” they are to be deemed “civil proceedings”, and for the
same reasons advanced by Kennedy P in Helm v Hansley Holdings Pty Ltd (Under Administration) (IAC) (op cit).
21 There was tendered to the Full Bench a copy of an order made by Acting Master Chapman in the Supreme Court of this State
on 3 February 2003 whereby he made certain orders pursuant to s.500(2) of the Corporations Act 2001.
22 That order was made as a nunc pro tunc order and, most relevantly to these proceedings, Mr Matthews, the plaintiff before the
Master, the defendant being Citigroup (in liquidation), obtained leave:a)
To confirm that the application in the Commission, No 1502 of 2001 (the application at first instance), was validly
made.
b)
To file and serve on the defendant (Citigroup (in liquidation)), the notice of appeal in this appeal.
c)
To file and serve on the defendant (Citigroup (in liquidation)) notice of Mr Matthews’ intention to seek leave to
amend “Western Australian Industrial Relations Commission No FBA 52 of 2002 so as to exclude the defendant from
the appeal”.
23 I would make these observations about those orders. First, I do not understand what is meant by leave being given “to confirm
that the application at first instance 1502 of 2001 was validly made”. No such application to confirm was before the Full Bench
and it is difficult to understand how it could be or how an order “to confirm” could be made.
24 Next, it would seem that the Master has given leave to file and serve the notice of appeal. However, no leave seems to be
sought and no leave was given to Mr Matthews to proceed any further with the appeal insofar as it involved Citigroup (in
liquidation).
25 It was conceded in the submissions for the appellant, and correctly, that such leave was required to be obtained if the appeal
was to proceed further against Citigroup.
26 The third order gives leave to the appellant to file and serve the notice of intention to seek leave to amend the notice of appeal
herein, the subject of these reasons. There was no evidence that leave was sought, in any event, and it was not given to pursue
that application.
27 As a matter of law, it was submitted that there was no prohibition upon that actual application proceeding before the Full
Bench because s.500(2) did not forbid it. Presumably, on that submission, were the application successful, then there would be
no necessity to seek leave from the Supreme Court to proceed with the appeal. That would be the implication of the
submission. It was submitted, too, that any actual application to strike out, and I assume, this appeal, was not a proceeding
against Citigroup but in respect of Citigroup (in liquidation), and therefore did not require any further leave to be given by the
Supreme Court for that application to proceed and to be dealt with.
28 I do not understand that proposition. The word “against” in its ordinary and most apposite definition (The Macquarie
Dictionary, 3rd Edition) provides “In opposition to; adverse or hostile to;”.
29 It seems to me that an application to strike out Citigroup as a party to proceedings in which it has a clear interest is plainly
either a proceeding against or a step in a proceeding against Citigroup. That would also enable an appeal against Citigroup (in
liquidation) to be heard without the consent of the Supreme Court being obtained to the appeal proceeding because Citigroup is
no longer a party, illustrates even further that the application is against the interests of Citigroup, and, indeed, against Citigroup
and adverse to it.
30 That all of this is to occur when Citigroup is still a party to incompleted proceedings against it at first instance, which the
appellant has not discontinued, and has indeed advised, on the record of this Commission, as was common ground, that it
intends to continue with, fortifies this view. This proceeding will, having commenced, be proceeded with by requiring this
application to be determined without leave having been given to do so. Further, if successful, such an appeal would then be
proceeded against Citigroup in its absence but in fact against it.
31 In my opinion, too, an appeal is not the same “proceeding” as that at first instance. The application at first instance was made
pursuant to s.29(1)(b)(i) of the Act, and the appeal is brought under s.49 of the Act. A “proceeding” is, of course, not only the
principal action between the parties but also any subsidiary action made in the course of the principal action (see Shakley v
Australian Croatian Club 141 ALR 736 (IR Court of Australia) (FC)). Thus, the application to exclude Citigroup as a party to
the appeal is a subsidiary action or proceeding in the appeal.
32 It is clear, however, that an application at first instance, its hearing and determination in an appeal are not two parts of the same
whole. They are separate proceedings. An appeal, and every step taken in it, is a different proceeding from that at first instance.
It is not part of the proceedings at first instance. It exists to enable a prescribed party to have reviewed the decision made in the
proceedings at first instance, after those proceedings have been completed, or, alternatively, by leave if it is an appeal against a
finding (see, generally, s.49 of the Act). It is an appeal against the decision at first instance of the Commission which is
16
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constituted differently from the constitution of the Commission by the Full Bench, and it is commenced by a fresh and
different and separate process (see s.49(2)).
An appeal is “instituted”, an application at first instance is “made”. Different forms apply under the Industrial Relations
Commission Regulations 1985.
In fact, therefore, the appeal itself is a civil proceeding against the company within the meaning of s.500(2) of the
Corporations Act 2001. “Civil proceeding” is plainly a proceeding in this Commission (see Helm v Hansley Holdings Pty Ltd
(Under Administration) (IAC) (op cit) at pages 1861-1862 per Kennedy P, Anderson and Parker JJ agreeing).
There is no merit in the submission that this application to strike out, or the appeal itself constitutes any part of the proceedings
at first instance. I find entirely to the contrary, for those reasons. Thus, as a step in the proceedings commenced by the
institution of the appeal against all three parties, the application required the leave of the Supreme Court before it could be
proceeded with.
In summary, therefore, I am satisfied and find:a)
That the appeal is proceeding contrary to s.500(2) of the Corporations Act 2001 and cannot, as a matter of law.
b)
That the application to strike out cannot proceed without leave under s.500(2) and there is no such leave granted.

The Application to Strike Out Citigroup – No Merit
Since the filing and service of the notice of appeal constituted the institution of the appeal and the commencement of
proceedings for the purposes of s.500(2), the same having been commenced without the leave of the Supreme Court was a
nullity. No leave was sought or obtained to go any further.
38 The next question is whether the application to strike out has merit. Even if it did not require the leave of the Supreme Court
the application to strike out has no merit. It is, of course, the case that a party wrongfully joined may be struck out. S.27(1)(j)
prescribes that power in the Act. It was not even submitted, on behalf of the appellant, however, that Citigroup had been
wrongly joined in the notice of appeal, and, with respect, it could not have been validly so submitted. It was conceded that the
only reason for the application to strike Citigroup out was that Citigroup was a company in liquidation. Given that Citigroup
remains a party at first instance in proceedings which have not been completed, and which the appellant intends as applicant to
pursue, I do not see how such a submission could have been made.
39 The principle is that an action, and, indeed, by “action” one would include an appeal in this jurisdiction, must be properly
constituted.
40 In my opinion, the appeal including the parties to it has been constituted, and nothing has been advanced in support of the
application to strike out Citigroup as a party on appeal which has real merit. I say that for the following reasons.
a)
A finding was made against Citigroup at first instance, namely that it was Mr Matthews’ employer at the time of
termination of his contract.
b)
At no time during its period of liquidation has there been an application for the leave of the Supreme Court to proceed
against it on appeal or upon the application at first instance.
c)
There is no suggestion that it is a wrong party at first instance, indeed the contrary is clearly acknowledged to be the case
by the advice of the appellant’s intention to proceed against Citigroup.
d)
I do not therefore understand why it is submitted that it was a wrong party on appeal.
e)
No application has been made to strike out the application at first instance. That is the case, notwithstanding the fact that
months have expired since the application was first made.
f)
The only reason submitted in support of this application was that the appellant, if the application were not acceded to,
would be put to the expense of seeking the leave of the Supreme Court to proceed further. In my opinion, that
consideration is entirely irrelevant. If that is what the law requires and that is what the appellant wishes to do then that is
what the appellant should do.
g)
If the appellant wishes to proceed at first instance it should make application pursuant to s.500 of the Corporations Act
2001and obtain that leave or not as the case may be. The appellant is, in fact, in this position because it did not do so in
the very beginning. Indeed, it was freely admitted and properly so by counsel for the appellant, that, were Citigroup Pty
Ltd (in liquidation) not a company in liquidation, and were it an individual, then this application would simply not have
been made.
h)
Denying Citigroup a role in the appeal may deny it natural justice.
i)
To do so would be making a decision contrary to the interests of Citigroup (in liquidation) and to do so whilst proceedings
at first instance were still afoot (see s.26(1)(c) of the Act).
41 I would therefore dismiss the application on the merits also.
42 For all of those reasons the equity, good conscience and substantial merits of the case required, in my opinion, that the Full
Bench dismiss the application to strike out for those reasons. Further, pursuant to s.26(1)(c) of the Act, having regard to the
interests of Citigroup, I would also dismiss the application.
37

Adjournment
The Full Bench raised the question with counsel for the parties whether the appeal should be adjourned. It was not so
adjourned because of the necessity to consider the question of parties to the appeal. However, in my opinion, there is an
argument for the proposition that Citigroup should either be proceeded with as a party or not at first instance before the merits
of this appeal are decided, if that becomes necessary.
Other Observations
44 I would make this comment also. The proceedings at first instance arguably should not have continued without the leave of the
Supreme Court, at all, once Citigroup went into liquidation. That they did so could be said to be contrary to s.500(2). I say that
because of the following. It is quite clear that the proceedings at first instance, whilst they did not continue in fact, against
Citigroup, did so in reality. Whilst nominally they continued against Cool or Cosy and Ceil Comfort, they resulted in findings
being made against Citigroup in a situation where Citigroup was not heard and not represented in an action which therefore
ended in a result which was plainly against the interest of Citigroup. That is because it was found that the employer was
Citigroup and not either of the other two respondents.
45 The findings against Citigroup were adverse in that respect. All of the findings necessary to complete the hearing and
determination of the application, including matters of compensation and loss, were also made in those proceedings. Therefore,
within the meaning of s.500(2) this was clearly an action against Citigroup, even though the Commissioner at first instance was
43
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told that is was not being proceeded with against Citigroup. The “action”, as a matter of reality, therefore proceeded without
leave against Citigroup (in liquidation) and might properly have been found to have been, therefore, a nullity. Of course, that
was not a matter before the Full Bench, and I make no final judgement on that point at this time; nor am I required to.
However, there is certainly an argument to that effect available.
Finally
For those reasons, I agreed with my colleagues to dismiss the application. Proceedings were otherwise adjourned to enable the
appellant to consider his position.

46

CHIEF COMMISSIONER W S COLEMAN—
I have read the reasons for decision of His Honour, the President. I agree with those reasons and have nothing further to add.

47

COMMISSIONER J F GREGOR—
I have had the benefit of reading the Reasons for Decision of His Honour the President and I respectfully agree with the
conclusions that he reached.

48

THE PRESIDENT—
For those reasons, the application to amend the notice of appeal is dismissed and the appeal is adjourned sine die.

49
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Appeal adjourned sine die

Mr A L Drake-Brockman (of Counsel), by leave, and with him Mr J O’Donovan (of Counsel), by
leave
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Ms M G Saraceni (of Counsel), by leave
_________________________________________________________________________________________________________
Order
This appeal having come on for hearing before the Full Bench on the 7th day of March 2003 and having heard Mr A L DrakeBrockman (of Counsel), by leave, and with him Mr J O’Donovan (of Counsel), by leave, on behalf of the appellant, and Ms M G
Saraceni (of Counsel), by leave, on behalf of the respondent, and the abovenamed appellant having made an oral application for an
adjournment of the hearing, and the Full Bench having decided to grant the application and that reasons for such decision will issue
at a future date, and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended),
it is this day, the 7th day of March 2003, ordered and declared as follows:(1)
THAT the application by the appellant to amend the Notice of Appeal filed herein on the 17th day of January
2003 be and is hereby dismissed.
(2)
THAT the hearing and determination of appeal No. FBA 52 of 2002 be and is adjourned sine die.
(3)
THAT appeal No. FBA 52 of 2002 may be listed for hearing by either party by written notice to the Full Bench
and to the other party, or by the Full Bench’s own motion.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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Reasons for Decision
This is an application by the above-named applicant, Neville John Jones, hereinafter called “Mr Jones”, made pursuant to
s.66 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).
He is and was, at all material times, as I find, a member of the respondent, which is and was, at all material times, an
“organisation” as that term is defined in s.7 of the Act. In fact, the “CSA”, as I will refer to it hereinafter, is an organisation of
employees.
For those reasons, there is jurisdiction in the Commission, constituted by the President, to hear and determine this application.
The application is and was opposed by the CSA.
The substance of the application is this.
On 22 January 2003, the CSA, it is alleged, by rejecting Mr Jones’ application for approval of a person external to the CSA to
represent the CSA and Mr Jones before the Public Service Arbitrator (hereinafter called “the Arbitrator”), the CSA:(a)
Failed to observe its rules
(b)
Used its powers or observed its rules in a manner that was tyrannical, oppressive, unreasonable and
inconsistent with the democratic control of the organisation by the members.
(c)
Invalidly used its power.
(d)
Failed to act in accordance with the fiduciary duty owed by it to Mr Jones.
(e)
Decided his application on a basis that was not honest and impartial, nor was it in accordance with the
principles of natural justice, nor was it fair, reasonable or consistent.
(f)
The CSA, in applying the relevant policy, acted contrary to rule 3 and invalidly as not furthering the objects
of the CSA.
(g)
The CSA failed to give account to adequate considerations which were recited in the particulars.
A number of particulars of the claim was provided.
By the CSA’s amended answer, in summary, the allegations are denied or characterised as embarrassing to plead to.
BACKGROUND
Evidence was given by the applicant, Mr Neville John Jones himself, and by Ms Diane Margaret Robertson, President of the
CSA, on his behalf.
On behalf of the respondent, evidence was given by the General Secretary, Ms Toni Beverley Walkington and Mr John Noel
Dasey, the Senior Industrial Officer.
Mr Jones was, at all material times, a permanent substantive level 6 officer in the “employ” of the Director General of the
Department of Justice, presumably pursuant to the Public Sector Management Act 1994.
He had applied for and been interviewed for another position within the Department of Justice and recommended by the
interviewing panel for the position. However, this recommendation was questioned by the Director General and disputation
arose about this matter. As a result, Mr Jones sought the advice and assistance of the CSA.
Mr Jones had, having discussed his problem with officers of the CSA, eventually discussed the matter with the President of the
CSA, Ms Diane Margaret Robertson, who gave him the names of three prospective representatives or firms thereof, one being
Ms Megan in de Braekt. Ms in de Braekt had formerly been an advocate employed by the CSA, but was, at the material times,
in the employ of Kott Gunning Solicitors.
An application was filed in the Commission, No PSAC 51 of 2002, on 17 December 2002 (exhibit 4) seeking a conference
pursuant to s.44 and s.80E of the Act concerning Mr Jones’ matter. The application had been drafted by an industrial advocate
with the CSA, Mr Brendan Cusack, under the supervision of the Senior Industrial Officer, Mr John Dasey. Mr Dasey has held
senior industrial officer positions since 1997. He himself has a law degree and a commerce degree majoring in industrial
relations and has experience in advocacy and advising in industrial relations going back to 1986. He is the leader of a team
within the CSA consisting of two advocates, four industrial officers, a workers compensation officer and an administrative
assistant. On all of the evidence of Mr Dasey and Ms Walkington, which I accept, these persons are all qualified and
experienced (see pages 149-150 of the transcript).
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The parties named in the application were and are, the Civil Service Association, applicant and the Director General,
Department of Justice, respondent. Application was made to the CSA that Ms in de Braekt have authority from the Council of
the CSA to represent that organisation in an application to the Arbitrator in relation to Mr Jones’ matter.
16 On 21 December 2002, Mr Jones wrote a letter (exhibit 5) to the CSA complaining about the alleged inadequacy of the
application which had been lodged on his behalf by the CSA on 17 December 2002, complaining, too, about advice given by
CSA officers to him and requesting that his “lawyer”, Ms in de Braekt, be given approval to represent him. In that letter, he
also required that a conference in the matter listed by the Arbitrator for 30 December 2002 be adjourned and that a new
application be lodged on his behalf. Mr Cusack, the advocate dealing with the matter sought and obtained an adjournment of
the conference and gave notice to the Arbitrator of an intention to seek amendment of the application by letter dated 10 January
2003 with enclosure.
17 Relevantly, the Council had previously authorised Ms in de Braekt to represent the CSA in another matter. However, her
employers, Kott Gunning, advised that they were not willing to comply with one of the criteria set out in the policy formulated
by the CSA to deal with requests to be provided with outside information, in that she would not undertake to comply with
instructions and maintain the confidentiality required in the relationship between the CSA as the client and herself as the
advocate (see letter dated 30 October 2002, exhibit 11).
18 The Council had therefore determined that a request for outside representation would not be considered until legal advice had
been obtained concerning this aspect of CSA policy, it having been challenged as unlawful by Kott Gunning Solicitors, where
Ms in de Braekt worked.
19 On 24 December 2002, the General Secretary of the CSA, Ms Toni Walkington wrote to Mr Jones advising inter alia:a)
That the adjournment which he instructed the CSA to seek had been sought and “solely at your direction”, it
being implicit in that that the CSA advocates concerned did not necessarily think that it was a good idea that
such an adjournment should be sought.
b)
That the matter had been competently dealt with and the application, as drafted, was not inadequate.
c)
That the person whom he sought to represent him, namely Ms in de Braekt, was unable to agree to the
representation policy of the CSA in respect of one “criteria (sic)”. That was:“The Advocate will not advise the co-client of communications between the CSA and the
advocate/representative unless specifically authorised to do so.”
20 Accordingly, the Council advised through Ms Walkington, that it had resolved to suspend deliberations on further requests to
be represented, other than by the General Secretary or other officers or employees of the Association, pending the taking of
legal advice in the matter. That advice had not been received, Ms Walkington said in her letter, as at the time of writing. At no
time was I taken to that advice, in any event.
21 On 10 January 2003, Mr Cusack advised the Associate to Commissioner Harrison, the Arbitrator in the matter, of proposed
amendments to the application, based to some extent on suggestions which had been made by Ms in de Braekt.
22 This matter came before the Council on 22 January 2003. Mr Jones was present and put his case. He agreed in evidence that
the minutes substantially reflected what was said. What was raised by the Vice-President, Mr Brian Ellis, during the discussion
of this matter was that regardless of Ms in de Braekt’s willingness or otherwise to comply with the policy about disclosure, the
first criterion which Mr Jones was required to satisfy was the need for an advocate outside the CSA to be engaged. In fact,
Mr Ellis asserted that Mr Jones had not provided (see exhibit 2) adequate reason for not wishing to utilise the CSA’s internal
services. Mr Jones told the Council that although his case was strong, a legally trained advocate would only strengthen it and
he stressed that he wished to maximise his chances of winning the case. The President, Ms Robertson, spoke against the
motion which was eventually passed in the following terms:“That Council having assessed the request in accordance with the criteria set out in our policy decline Mr Jones’
request that Ms In de Braekt be authorised to represent the CSA”.
23 On 24 January 2003, Mr Jones attended with Mr John Dasey, the senior industrial officer with the CSA, at a conference before
Commissioner Harrison, the Arbitrator, at which were present also, representatives of the employer. (Mr Dasey took notes of
what occurred (exhibit 21)). The employer raised, at the conference, the question of whether the Arbitrator had jurisdiction.
24 Mr Dasey was applying for interim orders at the time because of fears that the position was going to be abolished by the
employer, and the employer would not give an undertaking that that would not be done. The Arbitrator said that she would not
deal with the matter, but would list it for a half day hearing so that the question of jurisdiction might be determined. Mr Jones
was critical of Mr Dasey’s inability to obtain interim orders to prevent the abolition of the position. However, it is difficult see
how such an application could either be entertained or succeed when jurisdiction was squarely put in issue (see Springdale
Comfort Pty Ltd t/a Dalfield Homes v BTA 67 WAIG 325 at 330 per Rowland J (IAC)). The Arbitrator’s duty in such a case
was clearly to determine jurisdiction, as the Industrial Appeal Court said. The criticism does not appear at all valid therefore.
25 On 28 January 2003, Mr Jones sent an email to Ms Walkington complaining again about the advice and representation.
The Relevant Policy and Other Matters
26 The policy which was applied was approved by the Council on 28 August 2002 (see the minutes, exhibit 8). The factors to be
considered are, according to the policy, as follows:“Proposed Policy
“The CSA has a preference for an integrated approach to organising, campaigning and provision of services to our
members. The CSA considers this is most efficient and effective where members utilise the facilities and services
provided by the CSA.
In those circumstances where members request that a person other the General Secretary, other officers or
employees of the Association represent the CSA in proceedings related to their circumstances the CSA will consider
and determine each request on a case be case basis and each action will be authorised discretely.
The CSA will consider the following factors in determining such requests—
1. Determination to Commence a Claim
The following factors will be considered and assessed by the CSA Council when making a determination to
commence proceedings before the Industrial Relations Commission—
a)
Any request for an advocate, not appointed by the CSA, to represent a member, be accompanied by
that members rationale of the perceived issues that prevent that member being represented by a CSA
appointed advocate”
15
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Benefit to the individual and the union at large;
Merits of the claims and prospects of success;
Prospect of appeals;
Prospect of recovery of costs;
Resources and funding;
Relevant CSA Policies;
Willingness of members to meet the obligations;
The maintenance of a lay jurisdiction.
Representation
The CSA will authorise a person other than the General Secretary, other officers or employees of the
Association to represent the CSA in proceedings subject to the advocate/representative undertaking the
following—
a)
The Advocate agrees to be instructed by the General Secretary or a person nominated by the
General Secretary;
b)
The advocate will provide an update of any matters on fortnightly basis or more frequently;
c)
The advocate will advise the dates and places of negotiations, conferences, hearings and decisions;
d)
The advocate will not advise the co-client of communications between the CSA and the
advocate/representative unless specifically authorized to do so.
e)
The advocate will comply with CSA policies concerning the representation of the union and
assistance provided to members”

Authorisation
Where an Advocate does not comply with the proposed policy then the authorisation for that Advocate
to act on behalf of the CSA will be withdrawn.”
I do accept that the policy of the CSA which was relevant was at all material times as it appears above (see exhibit 8).
By letter dated 22 July 2002, Ms in de Braekt sought permission to represent the CSA in relation to a matter relating to one
Mr Alan Jones. There were other matters where applications had been made for assistance and assistance was granted for
Ms in de Braekt to be the representative. For example, Mr Peter Healey, a member, received that assistance as approved by
Council on 23 October 2002 even though Kott Gunning was not prepared to accept the “disclosure condition” (see the minutes
of that meeting, exhibit 9).
On 25 September 2002, the Council unanimously carried a resolution that UnionLink and CPSU/CSA staff only provide
advice to members (exhibit 10 minutes).
At the same time, complaints by a member, Mr Stephen Kelly, about the CSA’s industrial services were not accepted by the
Council. There was also discussion of the CSA’s role as the client in certain proceedings in the Commission.
On 30 October 2002, Mr Laurie James, the Chairman of Partners at Kott Gunning, wrote to Ms Toni Walkington, the General
Secretary, advising that his firm could not agree not to disclose communications with the CSA to “co-client” members. I was
not informed what advice had been given by Ilberys about this opinion.
It was the evidence, and it obviously occurred, that after Ms in de Braekt left the employ of the CSA she continued to represent
the CSA in some matters, which she had been dealing with before she left that employment, with the consent of the CSA.
There was a degree of controversy in evidence and submissions about the relative ability and experience of Ms in de Braekt
and the advocates and industrial officers employed by the CSA. Direct evidence was given about the latter by Mr Dasey and
Ms Walkington and about their abilities and experience. There was unrefuted evidence, for example, that Mr Dasey and others
had argued points of jurisdiction and Mr Dasey was obviously, on the evidence, an experienced advocate and advisor. It was
not submitted otherwise.
The evidence of Mr Jones was the main evidence about Ms in de Braekt’s ability and experience and that was hearsay evidence
of what she had told him of her abilities and experience. She herself did not give evidence. I am not at all persuaded that I
should accept Mr Jones’ evidence of the comparative experience or competence of Ms in de Braekt and the industrial officers
and advocates of the CSA, because the evidence of her experience and competence is for the most part, given through
Mr Jones. I do accept the direct evidence of Ms Walkington and Mr Dasey, of the competence and experience of Mr Dasey and
other advocates and industrial officers of the CSA because this was direct evidence and was not shaken. I accept that evidence
and find that Mr Dasey and the other officers have the requisite experience and competence to deal with Mr Jones’ matter.
There is little dispute about the evidence generally and I accept that the chain of events described occurred for the most part as
they have been described in evidence by both sides and I accept for the most part that what is said to have been said was, in
fact, said.
ISSUES AND CONCLUSIONS
The primary complaint was that the CSA acted contrary to rule 3 of its rules in refusing to allow Ms in de Braekt to represent it
in the matter relating to Mr Jones, and at his expense.
First let me say that rule 3 of the CSA rules (exhibit 1) is the object rule. One of the objects is rule 3(b) which reads as
follows:“(b) conducting negotiations with employers, making applications to industrial tribunals, effecting industrial
regulation of the conditions under which members of the Association shall be employed, securing fairness
and equity in conditions of employment for all members and ensuring that industrial regulation is efficient
and effective;”
Rule 3(c) reads as follows:“(c) representing the industrial welfare of individual members;”
Rule 3(h) reads as follows:“(h) To raise funds by means of contributions, subscriptions, levies or such other means as necessary, to acquire
and/or dispose of all means of property or other assets and to efficiently administer and account for the
property and other assets to achieve the objects of the Association;”
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There is a catch all object and that is (see rule 3):“… to do all manner of things which are right and proper to further the objects of the Associations.”
It is noteworthy, too, that the Executive, by rule 13(8)(c) is required to do the following:“The Executive Committee shall be responsible for the management and proper conduct of the business and the
carrying out of the policy of the Association between meetings of the Council, subject to the resolutions and
decisions of the Council and to the Constitution and these Rules and in particular shall …”
The Management of the CSA, is, of course, vested in the Council (see rule 12).
A great deal of argument related to the question whether the condition with which Kott Gunning and Ms in de Braekt disagreed
((ie) the obligation not to disclose matters passing between the CSA and the solicitors) was lawful and binding.
In my opinion, PSAC 51 of 2002 was an “industrial matter” brought before the Commission by an organisation of employees
pursuant to s.44 and s.80E of the Act. At the heart of the industrial matter was a dispute between the Ministry of Justice and the
CSA about the alleged treatment of Mr Jones, a member of the CSA, by his employer. That is, it is a dispute between an
employer and an organisation of employees.
First, it is necessary to say that a necessary consideration, according to the relevant policy, was that which required matters to
be referred to the CSA’s own employed advocates and industrial officers. It is clear that they are employed to represent the
organisation and its members and their services as provided are part of the services provided to the members in the proper
pursuance of the objects contained in rule 3.
It is trite to observe that this service is provided by organisations of employers and employees to their members in this
Commission by officers, advocates and industrial officers on a daily basis. To provide that this would occur would seem to me
to be quite normal and reasonable in the absence of any evidence to the contrary. It is quite clear that there needs to be a
genuine exception to that part of the policy, and such exception seems available, where legal representation or where there
should be for other reasons, “outside representation”, required to be provided, in any individual instance, but that, in the end, is
a matter for the CSA to judge, since the President is not their surrogate manager. This was a matter, it was not in dispute,
which could only be referred to the Arbitrator by an organisation and not by an individual, and it is done pursuant to s.80E,
and, in particular, also, s.80F of the Act. It was so referred.
The CSA was a party and Mr Jones was not. Since he was not and could not be a party I am of the view, on what was
submitted to me on this occasion, that Mr Jones was not and could not be a co-client. He has himself no standing in the
proceedings before the Arbitrator, and is, as was submitted, only a witness. Of course, the CSA as a party to the proceedings
representing Mr Jones, is the representative of Mr Jones in the industrial sense and is required to represent his interests and
advance them as a member of its organisation in accordance with its rules and its duty as the organisation of which he is a
member. There is no evidence that it is not doing so or that it will not do so properly in accordance with the rules. There was a
side issue in this, and this was whether the solicitors involved, Kott Gunning, would agree to act for the CSA and in acting for
the CSA would agree not to disclose communications between them to Mr Jones presumably without the consent of the CSA.
I do not understand why Kott Gunning had difficulty with this matter because it would seem, in the absence of cogent
argument to the contrary, for the reasons which I have found, that they were seeking to act for the CSA and would be acting for
the CSA and that the CSA was their sole client as the sole party apart from the employer in the proceedings before the
Arbitrator. Mr Jones would not then be the client of those solicitors.
This complaint is really that the CSA, through the Council, has acted unfairly and contrary to the welfare of Mr Jones in
making the decision to not allow Ms in de Braekt to represent the CSA.
First, it would seem to me that the judgment of who should represent the CSA is a matter for that organisation primarily,
having regard to the welfare of the member concerned, but having regard as well to the welfare of the CSA, and all of its
members. The welfare of the members and the CSA should also be considered in the light of a number of factors including
cost. Potentially the CSA, if it assigned the matter to someone inexperienced within or without the organisation, or someone
incompetent to represent a member in a particular matter, would prima facie be failing to act in the member’s interests and
would be acting unfairly and unreasonably. That was not established for the reasons which I have advanced and which I
express hereinafter in this case, and indeed the opposite as I clearly find in this case.
The CSA’s duty is to represent Mr Jones’ interests and advance them, too, as a member. It is noteworthy that Kott Gunning
seeks to represent Mr Jones and cannot do so because he is not a party in the proceedings before the Arbitrator. If they are
required to represent the CSA and wish to be instructed by the CSA, then they do so on the CSA’s terms, since Mr Jones is not
their client and would cease to be their client in those proceedings, for the reasons which I have advanced. In this case, it is,
insofar as it is relevant, clear that Mr Dasey has the requisite experience and expertise to competently represent Mr Jones, as do
the other advocates. There is no evidence to which I can attach weight that Ms in de Braekt, until recently an advocate under
Mr Dasey’s supervision and junior to him, has any greater experience than Mr Dasey. However, those considerations are
largely irrelevant.
The CSA is entitled to represent itself, and by doing so to represent its members. S.31 of the Act, expressly, recognises the
right of officers of an organisation to represent it in the Commission.
Singh v FMWU (1993) 73 WAIG 2674 at 2677 is of assistance. There is no requirement under the rules to support or give legal
assistance to every claim which a member wishes to make. Indeed, it is obvious that to do so would be impossible. There is no
requirement under the rules express or implied, (or the policy), nor should there be, that the CSA should be represented by
another person other than one of its officers or employees. Indeed, it might in particular circumstances, be a proper and prudent
thing to do otherwise in matters requiring legal expertise, or experience, or particular experience or for other good reason.
However, that is a matter of judgment for the CSA which it is required to make in deciding whether to grant assistance or not
or what sort of assistance to grant. There is no requirement that a member should be represented, either, by any particular
advocate or industrial officer of the CSA save and except on the grounds of necessary expertise or experience, or because that
advocate or industrial officer has been allocated to a particular area of the CSA’s activity. I would also observe that proper
financial management may well require that most or almost all representation should occur “in-house”. Again that is not a
matter for my judgement.
I should add that such factors did not exist in this case.
There is no evidence but that the CSA is not properly pursuing Mr Jones’ claim. How it does so should not be dictated by any
external body, such as the Commission constituted by the President, nor can it be by Mr Jones, provided the CSA acts properly
in his interests, and consistent with its own legitimate interests and those of its membership. There is no evidence that it is not.
In my opinion, as long as Mr Dasey continues to appear in this matter, which would have the added benefit of Mr Jones not
being put to unnecessary expense, because he would not be paying anyone if the CSA’s officers represent him, the CSA’s and,
through it, Mr Jones’ best interests are best dealt with by this matter being expedited.
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For those reasons, as I find, it has not been established that there is any rule, express or implied, which has been breached or
not performed.
It has not been established within the principle laid down in Park v WACJBSU (1983) 63 WAIG 2230 at 2231 applied in Singh
v FMWU (op cit) that any order or direction should be made, even if there were a breach of the rules.
Thus, the power under s.66 of the Act is discretionary, and it should only be used where it is necessary to ensure that some
wrong is avoided or necessary to ensure that someone who has a clear obligation to do something under the rules or by a
previous order of the Commission does it. There is no such clear obligation here, and, indeed, it is clear and I find that the
obligation to advance the interests of the CSA and its members, including that of Mr Jones, is being effected currently by his
representation by Mr Dasey. No order is necessary to ensure that any wrong is avoided since no wrong has been or is likely to
have been committed in relation to the rules in this instance.
It is not the role of the President in these matters to deal with the decision of the Executive or the Council of the CSA in cases
such as this, as if the President was reviewing an administrative decision according to the principles laid down in
House v The King [1936] 55 CLR 499.
Having regard to s.26(1)(a) and s.26(1)(c) of the Act the merits of the matter and the equity and good conscience of it, lie with
the respondent. The applicant, in any event, has not established otherwise. In addition, the interests of the members, the CSA
itself, and, indeed, Mr Jones (on the basis of necessary expedition), require that this application be dismissed. Even if that is
not so, Mr Jones has not established otherwise, for the reasons which I have advanced.
For all of those reasons, the case for the applicant has not been established, the merits lie with the respondent CSA, and I will
dismiss the application.
Order accordingly
_________
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Applicant
Mr G McCorry, as agent
Respondent
Mr J Dasey, Industrial Officer
_________________________________________________________________________________________________________
Orders and Directions
This matter having come on for a directions hearing before me on the 12th day of February 2003 and having heard Mr G McCorry,
as agent, on behalf of the applicant and Mr J Dasey, Industrial Officer, on behalf of the respondent organisation, and having made
such orders and given such directions as are necessary or expedient for the expeditious and just hearing and determination of this
matter, and the parties herein having waived their rights pursuant to s35 of the Industrial Relations Act 1979 (as amended), it is this
day, the 12th day of February 2003, ordered and directed as follows:(1)
THAT this matter be listed for hearing and determination on two days to be fixed by the Commission.
(2)
THAT the application herein be amended by substituting Schedule A attached to the Minute of Proposed Order
filed herein on the 10th day of February 2003 for the particulars of the application filed on the 29th day of
February 2003 subject to the respondent’s right to apply to strike the same out.
(3)
THAT the respondent do have leave to file and serve within seven days of the date hereof any application to
strike out the particulars as amended or any answer to the application.
(4)
THAT the parties do provide discovery on affidavit of all documents relevant to this matter within 14 days of
the date of the issue of this order or alternatively within seven days of the determination of any unsuccessful
application to strike out the said particulars.
(5)
THAT the applicant do file and serve any opening statement and/or witness statements within 14 days of the
date of this order or within seven days of the determination of any application to strike out the particulars of the
application in which the respondent is unsuccessful.
(6)
THAT the respondent do file and serve any opening statement and/or witness statements within 14 days of the
date of this order or within seven days of the determination of any application to strike out the particulars of the
application in which the respondent is unsuccessful.
(7)
THAT the parties do file and serve an agreed statement of facts seven days before the date or dates listed for the
hearing and determination of this matter.
(8)
THAT the parties do have liberty to apply.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________
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2003 WAIRC 07842
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NEVILLE JOHN JONES, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
TUESDAY, 4 MARCH 2003
FILE NO/S.
PRES 1 OF 2003
CITATION NO.
2003 WAIRC 07842
_________________________________________________________________________________________________________
Decision
Application dismissed
Appearances
Applicant
Mr P Harris (of Counsel), by leave
Respondent
Mr G McCorry, as agent
_________________________________________________________________________________________________________
Order
This application having coming on for hearing before me on the 4th day of March 2003 and having heard Mr P Harris (of Counsel),
by leave, on behalf of the applicant upon this application (the abovenamed respondent), and having heard Mr G McCorry, as agent,
on behalf of the respondent upon this application (the abovenamed applicant), and having delivered my reasons for decision ex
tempore and having determined that the application to strike out herein should be dismissed, and the parties herein having waived
their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 4th day of March 2003, ordered as
follows:(1)
THAT the said application to strike out be and is hereby dismissed.
(2)
THAT there be leave and leave is hereby granted to the respondent to file and serve any amended answer to the
application on or before 4.00pm on Friday, the 7th day of March 2003.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________
2003 WAIRC 08035
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NEVILLE JOHN JONES, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
MONDAY, 31 MARCH 2003
FILE NO/S.
PRES 1 OF 2003
CITATION NO.
2003 WAIRC 08035
_________________________________________________________________________________________________________
Decision
Application for interim orders dismissed
Appearances
Applicant
Mr G McCorry, as agent
Respondent
Mr P L Harris (of Counsel), by leave
_________________________________________________________________________________________________________
1

2

3

4

Application for Interim Orders - Reasons for Decision
This is an application which is made seeking the striking out of all of the particulars of the application and the sole ground of
the application, of which the particulars which appear are particulars. It is an application which is not an application seeking to
strike out the application proper on the basis that it discloses no “cause of action”. I use the words “cause of action” loosely,
because in this jurisdiction there are not causes of action, as they are known in the civil courts.
It is, of course, quite clear that there is jurisdiction and power in the Commission, however constituted, to entertain this
application. That jurisdiction and power is contained in s.7 “industrial matter”, s.23 and s.27(1)(a)(ii) of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as “the Act”), which enables the dismissal of proceedings which are
not necessary or desirable in the public interest, and, in my opinion, they are not necessary or desirable in the public interest if
they are proceedings which contain, in the application which founds them, oppressive, embarrassing, frivolous or vexatious
“pleadings”. I used the word “pleadings” also in inverted commas.
It is also clear, of course, that s.27(1)(a)(iv) of the Act confers power on the Commission in an application such as this, and, if
necessary, one could turn to s.27(1)(v), all of those, of course, being read with the objects of the Act contained in s.6, and also
s.26(1)(a) and s.26(1)(c), in particular. So it is perfectly clear that there is jurisdiction to entertain this application and power to
make the orders sought. The question is whether one should do so.
I noted the authority cited to me by Mr McCorry, which is that of General Steel Industries Incorporated v Commissioner for
Railways of NSW and Others [1964] 112 CLR 125. I was careful to ascertain from Mr Harris, lest there be any confusion, that
this was not a matter involving an application to strike out the application proper, as one disclosing “no cause of action”. It was
an application akin to a civil court application to strike out pleadings, and it is on that basis that, of course, I deal with it, and it
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is on that basis that I say that the authority of General Steel Industries Incorporated v Commissioner for Railways of NSW and
Others (op cit) is not an authority which is pertinent to these proceedings.
5
Whether there ought to be such an application is, of course, a matter for the respondent, and whether such an application would
be well founded is a matter which is not of any concern to me at this time. What I might call “the fundamental s.27 application
to dismiss” encompasses that sort of notion and that sort of application.
6
There was detailed submission from Mr Harris that the grounds, as amended by my order, were each and totally frivolous,
vexatious or embarrassing, and I want to make it clear that that is not, in my view, a submission that there is no merit in the
application; merely that there is no merit in the “pleadings”, and I use the word “pleadings” again in inverted commas, because
the last thing I wish to do is give persons the impression that this Commission is a court of pleadings, and with it enable the
breeding of interlocutory battles of no consequence and of great expense.
7
If one looks at the grounds, this is what is said: that the respondent failed to do certain things to protect the interests of the
membership and, in particular, to represent the industrial welfare of individual members. I paraphrase. And then there are
clearly set out particulars of why that is alleged. Now whatever one might say about the particulars, they are particulars which
purport to explain where the breach of the rule occurred. Now whether that is the appropriate rule, or whether there is merit in
asserting it, is a matter for the final hearing of this matter, not a matter relevant to the determination of whether particular
grounds and particulars thereof should be struck out.
8
If the test is, as I think it is, that the particulars reveal the case of the applicant in such detail that it is able to be responded to by
answer by the respondent, then it is clear that that is so. What is said is that there was a failure to do certain things. Ground 3 is
cited orally, although not in written form, and it is then said that that breach is evidenced, if I might say “evidenced”, by the
following particulars, and there is then pleaded seriatim a set of particulars which are said to support the allegation of breach.
9
For those reasons, I am not at all persuaded that the application to strike out the particulars is made out, I being satisfied
entirely that there is sufficient material there for the respondent to know and answer the case which is alleged against it.
10 For those reasons, I will dismiss this application. However, I am disposed to give leave to the respondent to file and serve any
amended answer on or before 4.00pm on Friday of this week, which I think should give enough time for that to be dealt with,
and enough notice to the applicant of any case which the respondent wishes to “plead” in these proceedings.
11 I would propose to issue a minute of order accordingly, unless you gentlemen were of the view that you did not require me to,
and waived that. The two orders that I would make are (1) that this application be dismissed, and (2) that there be leave to the
respondent to file and serve an amended answer to the application herein on or before 4.00pm on Friday next, which I think is
7 March 2003.
_________
2003 WAIRC 08034
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NEVILLE JOHN JONES, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
MONDAY, 31 MARCH 2003
FILE NO/S.
PRES 1 OF 2003
CITATION NO.
2003 WAIRC 08034
_________________________________________________________________________________________________________
Decision
Application dismissed
Appearances
Applicant
Mr G McCorry, as agent
Respondent
Mr P L Harris (of Counsel), by leave
_________________________________________________________________________________________________________
Order
This matter having come on for hearing before me on the 13th day and the 14th day of March 2003 and having heard Mr G McCorry,
as agent, on behalf of the applicant, and Mr P L Harris (of Counsel), by leave, on behalf of the respondent, and having reserved my
decision in the matter, and reasons for decision being delivered on the 31st day of March 2003, it is this day, the 31st day of March
2003, ordered that application No. PRES 1 of 2003, be and is hereby dismissed.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
____________________
2003 WAIRC 08021
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GREGORY JOHN WAUHOP, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
FRIDAY, 28 MARCH 2003
FILE NO/S.
PRES 2 OF 2003
CITATION NO.
2003 WAIRC 08021
_________________________________________________________________________________________________________
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Decision
Application granted in part.
Appearances
Applicant
Mr G J Wauhop, on his own behalf
Respondent
Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________

1

2

3
4

5

6

7
8
9
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13
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15
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Reasons for Decision
INTRODUCTION
This is an application brought by the above-named applicant, Gregory John Wauhop, against the above-named respondent
organisation, hereinafter called “the CSA”. The application is brought pursuant to s.66 of the Industrial Relations Act 1979 (as
amended) (hereinafter referred to as “the Act”).
Summarised, he alleges that the CSA, an organisation of which he is and was, at all material times, a member, has acted
contrary to rule 3 of its rules, by failing to observe the following principal objects:“(a)
encouraging and facilitating the democratic control of the Association by the membership and the
participation of the membership in the development of the Association policy and action.
(b) conducting negotiations with employers, making applications to industrial tribunals, effecting industrial
regulation of the conditions under which members of the Association shall be employed, securing fairness and
equity in conditions of employment for all members and ensuring that industrial regulation is efficient and
effective.
(c)
representing the industrial welfare of individual members.”
By the application, Mr Wauhop seeks an order or direction under s.66 of the Act requiring the CSA to fulfil its constitutional
obligations to make “resources” available for his representation for a claim of unfair dismissal lodged in this Commission.
Mr Wauhop also seeks a further order or direction instructing the CSA to conduct a “transparent and independent inquiry into
the actions of senior management in regards to my speaking out against the CSA’s inappropriate utilisation of fixed term
contracts at a democratic meeting of CSA members”.
The application was amended, by leave, to allege the following:1. The applicant claims the failure of the Branch Secretary and Assistant Branch Secretary to declare their
potential conflict of interest to Executive Council in regards to the applicants request resources be made
available for representation in a unfair dismissal claim the applicant lodged in the Western Australian Industrial
Relations Commission against the Civil Service Association, breached Rule 30 of The Rules of the Civil
Service Association of Western Australia Incorporated.
7. The applicant claims the failure of the CSA to place before the Executive Council within a reasonable time the
applicant’s request resources be made available for the representation in the applicants unfair dismissal claim is
in breach of Rule 3 of The Rules of the Civil Service Association of Western Australia Incorporated.
8. The applicant claims the failure of the CSA to provide the applicant with an outcome to the decision of
Executive Council and Council not to provide resources for representation in the applicant’s unfair dismissal
claim within a reasonable time is in breach of Rule 3 of The Rules of the Civil Service Association of Western
Australia Incorporated.
9. The applicant claims the failure of the CSA to provide details of the applicant’s unfair dismissal claim to
Executive Council is in breach of Rule 3 of The Rules of the Civil Service Association of Western Australia
Incorporated and marred the democratic process and as a result as jeopardised the likelihood that any future
decision, regards the applicant’s claim for representation, would be equitable.
THE APPLICATION OPPOSED
The application was opposed. In particular, it was asserted that paragraph one of the particulars is introductory and does not
disclose a reasonable ground of application, and further the CSA denies that is has breached its rules or acted in a tyrannical,
oppressive, unreasonable or undemocratic way.
Further, it was alleged that the CSA has not taken a final decision not to provide funding to the applicant and further that its
decision, in any event, was not tyrannical, oppressive, unreasonable or undemocratic.
Further, the CSA denied that the General Secretary, Ms Toni Walkington and Assistant General Secretary, Ms Joanne
Margaret Gaines, had a conflict of interest in relation to the relevant decision of the CSA’s Council.
There was also alleged that paragraph three of the particulars of the application disclosed no reasonable ground of application,
and the CSA also denied that it has acted contrary to its objects as set out in the rules. Further, the claim for relief was denied.
JURISDICTION
It is not in issue that the Commission, constituted by the President, has jurisdiction in this matter, insofar as the applicant is and
has been, at all material times, a member of the CSA, which is an organisation as that is defined within the meaning of s.7 of
the Act.
BACKGROUND
In this matter, evidence was given on behalf of the applicant, Mr Wauhop, by himself and by Ms Dianne Margaret Robertson,
the President of the CSA.
Evidence was given on behalf of the CSA by Ms Joanne Margaret Gaines, its Assistant General Secretary, and Ms Deana
Maree Whitaker, a Lead Organiser.
So that there might be some understanding of the processes of the CSA, I observe that the management of the CSA is vested in
a council elected from the financial membership of the CSA. (See rule 12).
The Executive Committee is prescribed to consist of the President, the two Vice-Presidents, the Honorary Treasurer, the
General Secretary, the Assistant General Secretary and six other members, elected by the Council, and, pursuant to rule 13,
manages the CSA between meetings of the Council.
It was not in dispute that this was a matter which related to the State organisation, the CSA, and not to a federal organisation,
the CPSU.
The applicant was employed by the CSA as a research officer in the research and advocacy team pursuant to a series of fixed
term contracts from 29 November 2000 to 30 August 2002, and after that, until 30 September 2002. On 17 July 2002, he was
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informed that his employment would be terminated on 30 September 2002. (I would also add that Mr Wauhop, at one time,
also sought reclassification of the position in which he was in).
On 3 September 2002, a meeting took place at his request, between Ms Sandy Newby, Co-ordinator of Industrial Services, and
Ms Deana Whitaker, the Lead Organiser of the CSA, both members of management of the CSA. It was held at his request and
was said to be held in order to give feedback about an application he had made for a position in the CSA for a fixed term as a
UnionLink organiser. He also said that he required feedback about his application for that position. (Exhibit 3 includes a record
of the meeting, made by Ms Newby and Ms Whitaker). The meeting dealt with the question of the “expiry” of his fixed term
contract on 30 August 2002, including matters of termination and certain entitlements. He was informed at the meeting that the
contract expired on 30 August 2002 and that he had been selected to replace the substantive occupant of the position for
separate periods.
Mr Wauhop’s application for the UnionLink position was discussed and he was told that at the first round interview he had not
“met” all of the selection criteria. Further, Ms Newby informed him “he appeared to be carrying a level of anger that could
affect his interactions”, and he was given advice about this by Ms Newby. Further, at the meeting, Ms Whitaker raised with the
applicant “his interaction with a colleague at a union meeting”. He himself denied that he had acted in any unsatisfactory
manner at the union meeting. It is difficult, of course, to see what that had to do with his employment. He had at the union
meeting been critical of fixed term contracts. He complained about the criticism of the manner in which he had spoken to the
chairperson at the union meeting, being raised in the course of the meeting of 3 September 2002. He was also criticised for
becoming agitated and raising his voice at the meeting, with Ms Newby and Ms Whitaker, of 3 September 2002.
On 16 October 2002, Mr Wauhop wrote to Ms Newby and Ms Whitaker about the meeting of 3 September 2002, defending
himself and criticising Ms Newby and Ms Whitaker. He reiterated his criticism of fixed term contracts in that letter. A copy of
that letter was forwarded to Ms Gaines, Ms Walkington, the CSA Executive Council and Ms Robertson, the President of the
CSA. (See exhibit 3).
Mr Wauhop wrote to the Assistant General Secretary, Ms Gaines, on 28 November 2002 requesting funding for legal
assistance in proceedings which he had commenced in this Commission against the CSA claiming that the CSA had harshly,
oppressively and unfairly dismissed him.
His request for legal assistance did not come to the Executive Committee presided over by the President until it met on
9 January 2003. Present also at that meeting were Ms Toni Walkington and Ms Jo Gaines, as well as Ms Sandy Newby, the
Co-ordinator of Industrial Services.
Ms Walkington and Ms Gaines are members of the Executive (see rule 13). It is not clear in what capacity Ms Newby was
present at the meeting (see the minutes of that meeting, exhibit 5A) . As an employee she would not be permitted to stand for
election to or be elected to the Executive Committee or to the Council because of the provisions of rule 6, forbidding such a
course.
A resolution was carried at that Executive meeting on 9 July 2003, that Mr Wauhop, then an ex staff member, “should not
receive legal funding”. The resolution was in the following terms—
“That Executive resolve to reject the application by Mr Wauchope (sic) for legal funding for his unfair dismissal
claim at this time and advise him that a request for reimbursement of representation costs may be may be (sic) made
following the conclusion of the case”.
That resolution was passed with Ms Robertson, the President, and three other members voting against it.
The matter then came before the full Council and Ms Robertson moved that the resolution of the Executive not be accepted.
However, it was accepted after a vote. That occurred at the meeting of Council on 22 January 2002 (Exhibit 5B). The President
expressed the view that, in her opinion, legal assistance to any member of the union in time of need, despite the circumstances,
should not be denied. At that meeting, according to the minutes, the Assistant General Secretary (recorded in the minutes as
Branch Assistant Secretary) “briefed” the Council on the employment history of Mr Wauhop during his term of employment
by the CSA.
ISSUES AND CONCLUSIONS
Rule 3 is the objects rule of the CSA rules. One of the three principal objects is that the interests of the membership be
protected by representing the industrial welfare of members. Mr Wauhop is a member. There is no limitation expressed in the
rules upon the participation of employees of the CSA, who are members, as Mr Wauhop was and is, in all the benefits of
membership, save and except that they are not permitted to become members of the Executive Committee or the Council. (See
rule 6).
It is trite to observe that it is the duty of the Executive Committee and the Council to serve the members. There is a fiduciary
duty upon the members of the Executive and of the Council. (See Luby v The Secretary of the Australian Nursing Federation
(2002) 82 WAIG 2124 at 2130 (Sharkey P)). In the normal course of events, in my opinion, the fiduciary duty of the Executive
and the Council to its members would prevent someone being assisted by the CSA to make a claim against it. That is
somewhat obvious. However, by its eligibility clause (rule 6) employees are eligible to become members and the CSA is put in
the position by its rules where it is bound to look after the industrial welfare of its members even against itself. That, of course,
is the inherent vice in eligibility clauses which make employees of an organisation also eligible to be members of it. They have
no separate representation against their employer unless they are eligible to become and do become members of another
organisation. That was not said to be the case here. The eligibility rule in a case like this renders the organisation of employees
concerned, the industrial representative of employee members against itself. It therefore binds itself to assist an employee
against itself the employer, whilst also being their “union”.
There could not be a breach of rule 3 because that is an “object” rule. The “object” rule directs the CSA to the objects which it
is required to achieve in its activities and by its decision for its members.
In relation to the rules of an “organisation” it is not permitted by its rules to frustrate the policy and main purposes of the Act
(see Williams v Hursey [1959] 103 CLR 30 at 68). Subject to this, the rules may not provide for any other matter contrary to
law.
Further, the rules of an organisation will be read down so far as they purport to authorise the pursuance of objectives cast in
very broad and general terms. Thus, when rules are used to state “objects” in such general expressions as “the interests of the
members”, such expressions must be read as referring to the interests of members as members of the union and in their
occupation, and in relation to their welfare as members accordingly. (See Williams v Hursey (op cit) per Fullagar J at page 57).
Fullagar J made it clear, however, that there was a great deal of latitude within that principle for construing the rules and that
which could be done under them. (See also per Fullagar J in Williams v Hursey (op cit) at page 57).
The CSA, through the Executive and Council, and in general meetings, is also required to act intra vires, in accordance with
the general concept of an organisation organised on a democratic basis, also for a bona fide purpose (see Scott and Others v

954

31

32
33
34

35
36
37

38
39
40

41

42
43

44

45

46

47

48

49

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

Jess (1984) 56 ALR 379 (FC FC)), and, further, fairly and reasonably to its members, as well as in their interests. (Secretaries
and other officers are also required to act impartially and fairly). (See Luby v The Secretary of the Australian Nurses
Federation (2002) 82 WAIG 2116 at 2121 (Sharkey P)).
An organisation must also act in accordance with rules which serve the object of the Act and by actions which further those
objects. These views are fortified in various ways and reinforced by such provisions as s.26(1)(a), s.26(1)(c) and s.110 of the
Act. Most cogent however, is s.61 of the Act which provides as follows:“Upon and after registration, the organisation and its members for the time being shall be subject to the jurisdiction
of the Court and the Commission and to this Act; and, subject to this Act, all its members shall be bound by the rules
of the organisation during the continuance of their membership”.
It is the duty of the Commission, constituted by the President, to exercise the directory power conferred by s.66 of the Act
where there is a substantial failure to perform or observe the rules.
This discretionary power is well described in Park v WACJBSIU (1983) 63 WAIG 2230, (O’Dea P) which is quoted in turn in
Singh v FMWU (1993) 73 WAIG 2674 (Sharkey P).
However, there must be confidence among members of an organisation that its government and administration will be carried
out in accordance with the rules so that the policy of the act may be carried out effectively (see Ellis v Willis (1968) 12 FLR
60 at 71). It is the duty of the Commission constituted by the President to so ensure.
The Commission, as constituted by the President, is, however, I emphasise, as I have often done, not the surrogate manager of
a registered organisation.
What was really alleged, in this case, was that the CSA, through its Executive and Council, failed to act fairly, and in the
interests of its member.
I need to consider the essential facts on which the applicant, who bears the onus of establishing his claim, brings it. The
applicant’s complaint is, boiled down, a simple one. It is that he was not given legal assistance to bring and proceed with a
claim for unfair dismissal against his former employer, of which he remains a member, namely the CSA. He seeks that that
assistance be ordered or directed to be given. In the Executive, it is clear that the Executive considered the matter of pursuing
“a legal action against itself, and the entitlements of members of the union” (see exhibit 5A).
In the Council (see exhibit 5B), the rejection of assistance by the Executive was endorsed by the Council and the employment
history of Mr Wauhop was related by the Assistant General Secretary, Ms Gaines, to the meeting of the Council.
There is no evidence that the application for “legal assistance” was considered on its merits. Indeed, it is clear from the minutes
of both meetings that the claim was not considered on its merits by the Council or the Executive.
What should have been done by both the Executive and the Council was this. The application by Mr Wauhop should have
been treated the same as any other member who sought assistance in an industrial matter. Then, of course, one would expect
that the Executive and the Council would consider the chances of success of the claim. That, in this case, and in many cases,
would require an opinion from counsel or a solicitor. (In some cases a CSA advocate might give an opinion). Obviously, if
there was, on that opinion, little chance of success, then assistance might not be given.
There might also be other valid reasons for refusing assistance, such as the cost, or the triviality of the matter, or a number of
other reasons which might be valid in the circumstances of any given case. Of course, matters such as the welfare of the
member and what he or she might achieve by way of advancing his/her industrial interests would, amongst other things, be
very relevant as would the welfare of the CSA and its members.
In this case, too, what his employment record was, which seems to have been considered, is entirely irrelevant and may,
indeed, have been prejudicial.
I emphasise that this was not an application for legal assistance by an employee or former employee. It was an application for
assistance from the organisation to which he belongs and belonged, by a CSA member. That he was also an employee is
irrelevant to this application for legal assistance. It was also irrelevant to consider that this was a claim by a former employee
against the CSA, and that issue should not have been raised.
The fact of the matter was that there was a claim by a member whose industrial interests were required to be advanced by the
CSA because he was, at all material times, a member. This meant that his application had to be considered fairly and
reasonably and consistent with the obligation of the CSA to advance his industrial interests. There were, of course, competing
factors such as whether it warranted, in the proper discharge of the fiduciary duty of the organisation and its governing bodies,
a proper expenditure of funds, and I have already outlined some of the other relevant factors that would play a part in that
decision.
I would observe that to postpone the grant of assistance until after the application of the applicant against the CSA succeeded
or failed, with or without legal assistance paid for by him is, in fact, to deny the assistance which he seeks as a member. It is, of
course, not mandatory to give everyone who applies for legal assistance or industrial assistance, such assistance, nor can it or
should it be. There are factors of prudent expenditure, the chances of success and other matters, including the interests of the
organisation of a legitimate nature, for organisations to consider. (See Singh v FMWU (op cit)).
There is no doubt that the applicant’s claim was not given proper consideration, nor were his interests as a member. There were
substantial elements of unfairness resulting in Mr Wauhop being treated contrary to the duty of his organisation under the
rules, as an employee, instead of as an applicant member. His claim and his interests as a member were not considered on the
merits. The objects of the Act were not advanced by the decision to reject his application for aid, and, in that sense, the rules
themselves and the objects in them were not advanced.
This was, as I have emphasised, a former employee seeking assistance from the CSA to claim against his employer, the CSA,
and that he could do so, and that his application was entitled to be considered properly on the merits as a member, is
unfortunately brought about by the eligibility rule by which an inherent conflict is created. However, that is not a matter which
should react to the prejudice of Mr Wauhop.
Further, the decision was reached in an entirely unfair manner, in that a member was treated in the manner in which he was.
Whether it was the case or not, the Executive’s reception of his employee history, which had nothing to do with his status as a
member, might be properly perceived as tainting (with prejudice against him) a fair consideration of his application for
assistance as a member.
I am satisfied and find that the decision to refuse him legal assistance was unfair and unreasonable and did not advance the
objects contained in the rules. It also represented a failure by Council and Executive to carry out their duties as required under
Rules 12 and 13 respectively. However, I do not propose to order that he be afforded legal assistance, save and except for the
purposes of obtaining legal advice about the likely success of his claim. I will so order and direct. I will not go further because
the decision in the matter is properly one not for the President, but for the organisation acting fairly and reasonably and seeking
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to advance the objects contained in the rules. Thereafter, the matter should be dealt with by the Executive and Council, and,
might prudently be dealt with, I suggest, upon the recommendation of an independent person whose appointment whom both
parties might agree upon. What will be required will be a proper consideration of all the usual and proper factors, such as
chances of success, cost and others in deciding what, if any, assistance should be given.
I am not of opinion that either Ms Walkington or Ms Gaines acted in breach of rule 30 since they had no interest in the matter,
save and except that arising out of their offices and the discharge thereof, and given that they are entitled to deal with the
matter on Executive Council as ex officio members; however, the Executive’s requirements that Ms Gaines’ advise it of his
employment history was essentially unfair, as I have found; nor am I persuaded that they acted partially.
In the absence of cogent authority, too, and for those reasons, I am not persuaded that they acted contrary to rule 30 of the
rules.
As to the allegation that Ms Newby and Ms Whitaker acted oppressively to Mr Wauhop in the meeting of 3 September 2002,
and, in particular, that Ms Whitaker was oppressive of him in criticising him for what occurred in a union meeting, I do not see
how that at all constitutes a breach of any rules. Whether it constitutes unfairness to him as an employee is not a matter which
is relevant for me to consider in these proceedings. If he was out of order at a meeting where some robust expression of
opinion should normally be permitted, then that is a matter for the chairperson of the meeting and not his employer. I would
observe that criticism of Mr Wauhop for his conduct at a union meeting by his managers who were dealing with him as an
employee was quite unsatisfactory and totally irrelevant to his situation as an employee.
It was not contended that this matter could have been taken further within the rules of the CSA (as s.110 requires but subject to
s.66). I do not, in any event, see how the resolution of the Council could be taken further within the internal structure of the
CSA. I also advise that I do not see the role of the President in matters under s.66 such as this, as that of a Court or Tribunal
reviewing the discretionary decisions of a lower court or tribunal in accordance with the principles of House v The King
[1936] 55 CLR 499.
In my opinion, the CSA acted unfairly in effectively refusing the means to Mr Wauhop to pursue his claim against it. I would
so declare. I would order, too, that his application be reconsidered and that this be done only after an opinion is derived from a
solicitor of his choice, of the chances of success in any claim by him against the CSA. Such opinion should be funded by the
CSA and I will so order. It would also then require the consideration of other matters relevant to the usual decision as to
whether legal funding should be approved for an employee by the CSA, as I have observed.
Such a decision as I have reached is borne out by s.26(1)(c), including the interests of Mr Wauhop and the interest of the
organisation in its members being fairly dealt with, and in accordance with the objects contained in the rules.
I will issue minutes of such an order.
Order accordingly

_________

2003 WAIRC 07756
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GREGORY JOHN WAUHOP, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
WEDNESDAY, 19 FEBRUARY 2003
FILE NO/S.
PRES 2 OF 2003
CITATION NO.
2003 WAIRC 07756
_________________________________________________________________________________________________________
Result
Orders and directions given
Appearances
Applicant
Mr G J Wauhop, on his own behalf
Respondent
Mr J Dasey, Industrial Officer
_________________________________________________________________________________________________________
Orders and Directions
This matter having come on for a directions hearing before me on the 19th day of February 2003 , and having heard Mr G J
Wauhop, on his own behalf as applicant, and Mr J Dasey, Industrial Officer, on behalf of the respondent, and having made such
orders and given such directions as are necessary or expedient for the expeditious and just hearing and determination of this matter,
and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act (as amended), it is this day, the 19th
day of February 2003, ordered that application No. PRES 2 of 2003 be listed for hearing and determination at 10.00am on Monday
the 10th day and Tuesday the 11th day of March 2003.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________
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2003 WAIRC 08068
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GREGORY JOHN WAUHOP, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
FRIDAY, 28 MARCH 2003
FILE NO/S.
PRES 2 OF 2003
CITATION NO.
2003 WAIRC 08068
_________________________________________________________________________________________________________
Decision
Application granted in part
Appearances
Appellant
Mr G J Wauhop, on his own behalf
Respondent
Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________
Orders and Directions
This matter having come on for hearing before me on the 10th day and the 11th day of March 2003 and having heard Mr G J
Wauhop, on his own behalf as applicant, and Mr J Dasey, Senior Industrial Officer, on behalf of the respondent, and I having
reserved my decision in the matter and reasons for decision being delivered on the 28th day of March 2003, it is this day, the 28th
day of March 2003, ordered and directed as follows—
(1)
THAT the Civil Service Association of Western Australia Incorporated failed to observe its rules and
to act in accordance with the same; and in particular rules 12 and 13 respectively in that the Executive
and the Council failed to fairly and reasonably and in such a manner as to advance the interests of the
applicant, its member, consider his application for legal assistance on the 9th and 22nd days of January
2003 respectively.
(2)
THAT the Civil Service Association of Western Australia Incorporated be required to pay and do pay
for an independent legal opinion, by a legal practitioner of the applicant’s choice, in relation to the
applicant’s unfair dismissal claim against it and the likelihood of the success of such a claim.
(3)
THAT within 14 days of the receipt of the above-mentioned independent legal opinion, the Civil
Service Association of Western Australia do and shall consider afresh the applicant’s application for
legal representation by the organisation and in accordance with its rules, its obligations thereunder and
the reasons for decision herein.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

DECLARATIONS—
2003 WAIRC 08047
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
HANSSEN PTY LTD PROJECT MANAGEMENT, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 1 APRIL 2003
FILE NO.
APPLICATION 297 OF 2003
CITATION NO.
2003 WAIRC 08047
Declaration
WHEREAS The Construction, Forestry, Mining and Energy Union of Workers (the Applicant Union) has applied to the
Commission for a declaration pursuant to s.42H(1) of the Industrial Relations Act, 1979 (the Act) in respect of a claim that is made
against Hanssen Pty Ltd Project Management (the Respondent); and
WHEREAS the matter came on for hearing on 1st April 2003 at which time the Commission heard from Mr T. Kucera of Counsel
on behalf of the Applicant Union and Mr G. Hanssen on behalf of the Respondent; and
WHEREAS after hearing the submissions the Commission has concluded that the conditions precedent in s.42H(1)(a), (b) and (c)
have been met and there is no reasonable prospect of the parties reaching an agreement; and
WHEREAS those conditions have not been met the Commission declares that bargaining has ended between those parties.
NOW THEREFORE pursuant to the powers vested in it by s.42H of the Industrial Relations Act, 1979 the Commission hereby
declares—
THAT bargaining has ended between The Construction, Forestry, Mining and Energy Union of Workers and Hanssen Pty
Ltd Project Management.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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PUBLIC SERVICE ARBITRATOR—Awards/Agreements—
Variation of—
2003 WAIRC 07929
PUBLIC SERVICE ALLOWANCES (MORTUARY STAFF) AWARD 1985
NO. 3 OF 1985
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
THE WESTERN AUSTRALIAN CENTRE FOR PATHOLOGY AND MEDICAL RESEARCH,
APPLICANT
v.
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM

COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER

THURSDAY, 13 MARCH 2003

FILE NO.

P 52 OF 2002

CITATION NO.
2003 WAIRC 07929
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr A Harper on behalf of the applicant and Mr M Amati on behalf of the respondent, and by consent, the Public
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Public Service Allowances (Mortuary Staff) Award 1985 (No. 3 of 1985) be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on and
from the 13th day of March 2003.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.

_________

1.
1.
2.
3.
4.
5.
6.
7.
2.

SCHEDULE
Clause 2. – Arrangement: Delete this clause and insert the following in lieu thereof—
2. - ARRANGEMENT
Title
Arrangement
Scope
Disabilities Allowance
Copies of Award
Term of Award
Named Parties

Clause 6. – Term of Award: After this clause insert new number, title and clause as follows—
7. – NAMED PARTIES
The Civil Service Association of Western Australia Incorporated
The Western Australian Centre for Pathology and Medical Research
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AWARDS/AGREEMENTS—Variation of—
2003 WAIRC 07955
CHILDREN’S SERVICES (PRIVATE) AWARD
NO. A 10 OF 1990
CHILDREN’S SERVICES CONSENT AWARD 1984
NO. A 1 OF 1985
CHILD CARE (SUBSIDISED CENTRES) AWARD
NO. A 26 OF 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN DAY CARE CENTRE AND OTHERS
APPL 1280 OF 2001
WINTERFOLD CHILD CARE CENTRE INCORPORATED AND OTHERS
APPL 1281 OF 2001
BASSENDEAN TOWN COUNCIL AND OTHERS
APPL 1282 OF 2001, RESPONDENTS
CORAM
COMMISSIONER J H SMITH
DELIVERED
MONDAY, 11 MARCH 2002
FILE NOS.
APPL 1280 OF 2001, APPL 1281 OF 2001 & APPL 1282 OF 2001
CITATION NO.
2003 WAIRC 07955
_________________________________________________________________________________________________________
Result

Awards varied to create a new classification pursuant to the Work Value Principle 6 and Allowances
allowed under Principles 2 and 5 of the 2001 State Wage Case Statement of Principles

Representation
Applicant
Respondent

Ms D MacTiernan
Mr L Joyce (as agent for intervenors in Applications 1280 of 2001 and 1282 of 2001 and for Salvation
Army Child Care Services in Application 1282 of 2001)
No appearance for Respondents to Application 1281 of 2001
_________________________________________________________________________________________________________
1

Reasons for Decision
These matters are applications filed on 12 July 2001 by the Australian Liquor, Hospitality and Miscellaneous Workers’ Union,
Western Australian Branch (“the Union”) to vary the following awards—
a) Children’s Services (Private) Award No. A 10 of 1990 (Application 1280 of 2001);
b) Children’s Services Consent Award 1984 No. A 1 of 1985 (Application 1281 of 2001);
c) Child Care (Subsidised Centres) Award No. A 26 of 1985 (Application 1282 of 2001).

2

Each application is substantially the same. The Union seeks to vary the awards to insert recent changes to the Community
Services (Child Care) Regulations 1988 (“the Regulations”). The Union seeks to have inserted in each award a new
classification for an ‘E Worker’ which is a class of child care worker that has been recently created under the Regulations. The
applications also seek reimbursement of certain expenses incurred by employees in the course of their employment.

3

At the outset of the hearing Mr Joyce made applications for a number of employers in the child care private industry to be
joined as parties or intervenors to Applications 1280 of 2001 and 1282 of 2001. The applications were not opposed by the
Union. The Commission determined that leave to intervene should be granted. Lists of the intervenors are set out in Schedules
A and B to these reasons for decision.

4

The Union seeks the following amendments to each of the awards—
Definition
An employee who is identified as an ‘E Worker’ and is required to exercise supervision of an infant or
toddler area in accordance with the Community Services (Child Care) Regulations
Step I
An employee in their first year of being classified as an ‘E Worker’.
•
Is able to display various methods and techniques of child management.
•
Is able to direct other staff members when exercising responsibility in allocated area.
•
Possess observational skills in excess of a child care giver.
Step II
An employee who has at least one year’s experience as an ‘E Worker’ shall be able to perform the
responsibilities identified in Step I at a higher skill level and also
•
Participate in a team approach to the delivery of care.
An employee who gains or who is appointed with a Certificate III Community Services (Children Studies), with at least
two years’ experience and who is required to exercise supervision of an infant or toddler area in accordance with the
Regulations shall be paid at the level of an ‘E Worker’ .
The rates of pay for an ‘E Worker’ shall be—
Step I
497.20
Step II
505.20

83 W.A.I.G.
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The Union also seeks to have inserted in each award amendments to cover the cost of employees complying with mandatory
medical testing and police clearance requirements. In each award the Union seeks to have inserted provisions that provide as
follows—
a) Health Screening – Where an employee is required to undergo any health test or screening to comply with the
Regulations, the employer shall be responsible for the cost.
b) Police Clearance – Where an employee is required to obtain a police clearance to comply with the Regulations, the
employer shall be responsible for the cost.
A further amendment is also sought to the Children’s Services (Private) Award to provide for reimbursement to employees for
the cost of keeping their first aid qualifications current. The amendment sought by the Union is as follows:
First Aid – Where an employee in the course of their employment is required to hold a first aid certificate the employer
shall be responsible for the cost of such training.
On 13 February 2001 the following amendments were made to the Regulations—
“30. Minimum contact staff requirements
(1) Subject to subregulation (3) and to regulations 28, 30A and 34, the minimum number of contact staff required for
children in an age group specified in the Table to this subregulation, and the minimum qualifications of those staff, are as
specified in that Table.
Table
Age group
children

of

Staff
to
child ratio

Number
children

0-24 months

1:4

1-4 5-8 9-12

1A*/B*/C 1A*/B*/C +1D 1A*/B*/C
+2D

18-36 months
(At least 70% of
children
24 months
or
older)

1:5

1-5 6-10 1115

1E 1A/B/C +1D 1A/B/C +2D

24-36 months

1:5

1-5 6-10 1115

1D 1A/B/C +1D 1A/B/C +2D

30 months
or
older (At least
70% of children
36 months
or
older)

1:10

1-10 1120 21-30

1E 1A/B/C +1D 1A/B/C +2D

36 months
older

1:10

1-10 1120 21-30

1D 1A/B/C +1D 1A/B/C +2D

or

of

Staff requirements

(2) In the Table to subregulation (1)—
(a) A represents the holder of—
(i) a degree or diploma in early childhood care or early childhood education from a recognised Australian university
or other tertiary institution; or
(ii) an equivalent qualification as determined by the Director-General;
(b) A* represents the holder of—
(i) a qualification referred to in paragraph (a) which includes a specialist course on the principles and practices of
the care and education of children in the 0-24 months age group, in addition to practical experience of 100 hours
(minimum) with that age group; or
(ii) an equivalent qualification as determined by the Director-General;
(c) B represents the holder of—
(i) a 2 year certificate in child care studies;
(ii) a diploma or associate diploma in child care; or
(iii) an equivalent qualification as determined by the Director-General;
(d) B* represents the holder of—
(i) a qualification referred to in paragraph (c) which includes a specialist course on the principles and practices of
the care and education of children in the 0-24 months age group, in addition to practical experience of 100 hours
(minimum) with that age group; or
(ii) an equivalent qualification as determined by the Director-General;
(e) C represents a person who is—
(i) a registered mothercraft nurse;
(ii) the holder of a mothercraft nursing qualification; or
(iii) the holder of an equivalent qualification as determined by the Director-General;
(f) D represents a person who is not the holder of a qualification referred to in paragraphs (a) to (e);
(g) E represents a person who has reached 18 years of age and who—
(i) has at least 2 years’ experience of working in an early childhood setting;
(ii) is the holder of Certificate III in Community Services (Children’s Studies); or
(iii) is the holder of an equivalent qualification as determined by the Director-General.
(3) Sub regulation (1) does not apply to premises specified in a licence or permit for family day care.
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30A. Contact staff arrangements during lunch period
(1) The requirements in regulation 30(1) do not apply during a lunch period if at all times during that period—
(a) the number of contact staff is at least 60% of the total number of contact staff required under regulation 30(1);
(b) children in the 0-24 months age group are supervised by at least one staff member who has a qualification
referred to in regulation 30(2)(a), (c), (e) or (g);
(c) no staff member under 18 years of age supervises more than 10 children; and
(d) in the case of a child care service licensed for 30 or more child care places, at least one of the contact staff
present has a qualification referred to in regulation 30(2)(a), (c) or (e).
(2) In sub regulation (1) (d)—
“licensed” includes authorised under a permit.
37. Health certificate
(1) A licensee or permit holder shall ensure that a person who—
(a) is employed in the child care service of that licensee or permit holder; and
(b) has contact with children attending that service,
provides that licensee or permit holder with a medical certificate, including a tuberculosis clearance, in a form
approved by the Director-General, within 14 days of commencing employment in the child care service.
(1a) In addition to the requirement in subregulation (1), a licensee or permit holder shall ensure that a person referred to in
that subregulation provides that licensee or permit holder with a tuberculosis clearance at intervals of not more than
2 years.
(2) A licensee or permit holder shall, upon a written request by the Director-General, provide the Director-General with a
medical certificate in a form approved by the Director-General within the time specified in the request. “
8
Prior to 13 February 2001 the Regulations provided for licensing requirements in respect of A, A*, B, B*, C and D workers but
not E Workers.
9
Regulation 36 was made in 1991. Regulation 36 provides as follows—
“36. First aid
(1) Subject to sub regulation (2), a licensee or permit holder shall ensure that a person possessing current first-aid
qualifications approved by the Director-General is in attendance at the child care premises of the licensee or permit holder
at all times children are attending a child care service on those premises.
(2) Notwithstanding sub regulation (1), a family day care service may be supervised on an emergency basis by a person
who does not possess current first-aid qualifications if the licensee of, or permit holder for, that family day care service
provides the emergency care giver with a clear, written emergency procedure before supervision commences.”
The Evidence
10
Ms Susan Deveraux, an organizer with the Union, testified in a written statement of evidence as follows—
“I am employed as an organiser with the Australian Liquor Hospitality and Miscellaneous Workers Union, and as such
also work for the state registered Western Australian Branch. I commenced full-time employment with the Union in
February 1992 having been a workplace delegate and state councillor of the union for many years.
I have nearly thirty years experience in the children’s services industry. I have been employed in the Early Childhood
field since 1972 when I graduated as a Pre-School teacher. I have worked for the Education Department in Community
based care Pre-Schools and Pre-primaries. Between 1986-1990 I was employed as Director of a Community Based Child
Care Centre in Heathridge. I have been a practicum supervisor for Early Childhood teachers at Curtin University and
currently lecture in the Teacher Assistant Course at Edith Cowan University.
In 1996 I was invited to review the National curriculum for the Child Care traineeship being developed by the Royal
Melbourne Institute of Technology.
In 2000/01 through my involvement with the Western Australian branch of the Early Childhood Association I
participated in the review of the Child Care Services Board Regulations.
The Regulations govern the manner in which all licensed child care centres in the state operate including staffing
requirements in terms of qualification and staff/child ratios.
As part of the formal Review process a new category ‘E Worker’ worker was created. There remains Categories “A”,
“A*”, “B”, “B*”, “C”, “D”.
The need for the new category was based on a number of factors. To gain and maintain a licence, a centre needs to have a
“qualified child care giver” in each room with children at all times. The ratio of carers to children depends on the age of
the children; the younger the children, the higher the child/staff ratio. Over the last few years there has been a shortage of
qualified child care givers. It is very difficult for centres to maintain correct rations over the staff lunch periods. The
Review group for the Regulations recognised that there are many workers in the industry who either have vast experience
in the industry and or qualifications, which whilst not equivalent to the Diploma, provide these workers with the
fundamental knowledge to exercise responsibility in the short term absence of the qualified child care giver.
Hence a category ‘E Worker’ is recognised as having adequate experience and knowledge to care for children 0 to
18 months of age during the lunch period. They may also have responsibility for up to five children aged between 1836 months on an ongoing basis.
When the Minimum Rates Adjustment Process was carried out for all three long day care awards in 1993, the Union very
deliberately argued for the retention of incremental progression for all classifications. The classification descriptors which
were developed to give recognition to the skill acquisition and development which occur through experience in a centre. I
firmly believe that this will also apply to ‘E Worker’. Although ‘E Workers’ in part gain their status by having at least
two years experience, their ability to perform the job which entails greater responsibility than those classified as “child
care givers”, will be enhanced over time. It is therefore appropriate and consistent that the new classification contains at
least one progression step.
In the review of the Regulations changes were also made in relation to employees in the industry requirement to produce
criminal record checks. The Regulations previously only specified the requirement for criminal record screening of
licencees, nominees, permit holders and relief family day care providers. Up until the Review the record screening of
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centre staff has been at the discretion of the employers. The new Regulation requires each staff member to provide a
current criminal record check at intervals of not more than two years following the submission of an initial criminal
record check.
A further change brought about by the change in Regulations which directly affects employees. The new Regulation 37A
requires all employees of a child care service who have contact with children to have a tuberculosis clearance every two
years. Subsequent to the new Regulation, the Perth Chest clinic developed a questionnaire which makes it easier for
workers in child care centres to obtain a TB clearance. There will however be some employees who will need to obtain a
TB clearance which may entail a cost to them monetarily and through lost work time.”
In relation to the classification of A to ‘E Workers’ under the Regulations, Ms Deveraux gave uncontradicted evidence that
the classification of A and A* are persons employed as early child care teachers, pre-school teachers, director or assistant
director, B and B* workers are persons who hold a diploma in children services or an equivalent course and who are often
employed as directors or assistant directors of child care centres. C workers are persons who are qualified child care givers
and D workers are regarded as unqualified workers although they may hold a certificate of child care.
Ms Deveraux testified that pursuant to Regulation 30, ‘E Workers’ can be engaged to work at all times to look after 1 to
5 children who are 18 to 36 months old (toddlers). Further under regulation 30A during lunch time one ‘E Worker’ can look
after babies (children who are 0 to 24 months old) without supervision. Under the Regulations D workers cannot work alone
with babies or toddlers. Ms Deveraux testified that the ‘E Worker’ classification was introduced as a specific response to the
industry as there are insufficient qualified child care workers to cover lunch time periods. Ms Deveraux said that the reason
why it is important for ‘E Workers’ to have a two step rate of pay is that to be engaged as an ‘E Worker’ each person will
have to have had at least two years’ experience working in an early childhood setting and as they continue to work together
with qualified workers in a group situation they will gain skills over a period of time. Consequently in their second year of
employment they will have greater skills than they do when they first commenced work as an ‘E Worker’.
As to the cost of compliance with Regulation 37A, Ms Deveraux testified that if an employee attends the Chest Clinic there is
no cost for the service of testing but loss of wages is an issue for employees. She said that if an employee went to a clinic for
an x-ray other than the Chest Clinic then there may be a charge of approximately $75.00 for the provision of an x-ray. In
relation to the cost of police clearance certificates, Ms Deveraux said that usually the cost of those certificates is
approximately $75.00 although she was aware that some employers in the industry had negotiated with the Australian Federal
Police a cost of $37.00 per certificate where a number of certificates were obtained. As to the cost of a course to keep a first
aid certificate current, she said she thought the cost would be somewhere in the region of $85.00 to $95.00.
Ms Angela Miller, a Director of the South Lake Child Care Centre also gave evidence on behalf of the Union. In a written
witness statement she testified as follows—
“I have been in the Child Care Industry for sixteen (16) years. I have co-ordinated two (2) centres. I have been at South
Lake for nearly fourteen (14) years. Before that I was teaching in the United Kingdom, New Zealand and Australia.
I belong to Care West (Association of Community Based Child Care Centres) and am past President and a Treasurer of
the Association.
I had some input into the Review of Licensing Board Regulations but not on a regular basis, more in a group discussion
situation through Care West.
It is extremely difficult to get trained staff at present. There is an absolute shortage of trained workers available. The
reasons for this are that the wages and conditions of qualified staff are very poor. Graduates find the shift work, the strict
standards of work and the stresses of the Accreditation Process formidable. Once they are in the work situation they often
tire of it quickly and decide to go on with their studies. They can turn their Diploma into a Degree with one more years
study and become Pre School Teachers. With pre school teaching, there is no shift work, twelve (12) weeks holiday per
year as opposed to four (4) and DOT (duties other than teaching) time for preparation. In Child Care programs for the
days activities have to be prepared in a workers own time. Salaries are much lower and this will in turn effect
superannuation payments and entitlements. All this is not conducive to attracting and keeping quality workers.
Since July 2000 the Government has again been more generous with families and we have experienced a massive increase
in demand for child care places. We have the problem of acute shortages of trained staff again within our services. On
average there are 20/25 vacancies advertised each week in the ‘West Australian’. Lots of services do not bother to
advertise as they know there will be little or not response.
It is often preferable to use an ‘E Worker’ in place of a trained worker because these staff know the families, the children
and the centre policies and programs and they are capable of exercising the required responsibilities.
The ‘E Worker’ qualification is tailored very well to ladies who want to re-enter the workforce and gain basic information
about caring for children in a group situation. The qualification is not too daunting and it gives confidence to these
workers, some of whom may not have believed that they were capable of achieving such qualification.
We have three (3) ‘E Workers’ in our service out of a staff of sixteen (16). I find them invaluable. They can do any lunch
time relief required in the baby areas. They can stand in when a trained worker is sick. This is much more effective than
calling a relief trained worker who will not know the children.
An ‘E Worker’ can be used early morning or at the end of the day if there is not a trained worker available.
These workers gain enhanced skills as they are able to exercise the additional responsibility. I would expect an ‘E
Worker’ in their second year to be more confident and capable of filling in for qualified workers.
Down the track, these workers often decide that they are ready to progress and complete their diploma. I feel that we have
a really good system for encouraging mature workers into training.
Our service pays all expenses for Federal Police Clearances for existing staff but with new staff we require them to get
their own. None of our existing staff have required further x-rays but if they did we would give them time off to be xrayed.”
Ms Miller said that her child care centre employs three ‘E Workers’. She said they are used to cover not only lunch periods
but also at the beginning and end of each day. She said that they are also used to cover periods when a qualified worker goes
off work sick on short notice. Ms Miller was asked if ‘E Workers’ were to be compensated for their extra responsibilities by
payment of an allowance would this create any difficulties and in response she gave uncontradicted evidence that in her view
an administrative burden would be created whereby a note would have to be made of every hour a worker was given the extra
responsibility. She said that such a procedure would not be cost effective.
Ms Miller testified in relation to the payment of the costs of health screening, that if the Perth Chest Clinic questionnaire
required an employee to take time off to go for screening, her organisation would allow their employees to have paid time off
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to attend. As to any other medical clearances, she said that they require employees to pay for their first medical clearance
certificate on engagement but all further clearance certificates are paid for by the employer. In relation to keeping first aid
certificates up to date, Ms Miller said they do not generally pay for an employee’s first certificate but they pay for the cost of
any courses required for an employee to keep their certificate up-to-date. She said that the refresher courses are required every
two years and the cost is approximately $130.
17
No evidence was called on behalf of the Salvation Army Child Care Services and intervenors (“the industry employers”).
The Wage Fixing Principles
18
The applications are bought by the Union pursuant to the Statement of Principles in the 2001 State Wage Case decision of this
Commission. Principle 2 of the 2001 Statement of Principles in [2001] WAIRC 03333; (2001) 81 WAIG 1721 at
1722 provides that—
“… an award … may, on application, be varied or another award made without the application being regarded as a claim
for wages and/or conditions above or below the award safety net —
…
(c) to adjust allowances and service increments in accordance with Principle 5;
(d) to adjust wages pursuant to work value changes in accordance with Principle 6.”
The Union relies upon the following paragraph of Principle 5—
19
“New allowances to compensate for the reimbursement of expenses incurred may be awarded where appropriate having
regard to such expenses.”
In relation to the creation of the classification of the ‘E Worker’ and the wage rates the Union relies upon the Principle 6(a) of
20
Work Value Changes. Principle 6(a) provides—
“(a) Changes in work value may arise from changes in the nature of the work, skill and responsibility required or the
conditions under which work is performed. Changes in work by themselves may not lead to a change in wage rates.
The strict test for an alteration in wage rates is that the change in the nature of the work should constitute such a
significant net addition to work requirements as to warrant the creation of a new classification or upgrading to a
higher classification.
In addition to meeting this test a party making a work value application will need to justify any change to wage
relativities that might result not only within the relevant internal award classifications structure but also against
external classifications to which that structure is related. There must be no likelihood of wage “leapfrogging”
arising out of changes in relative position.
These are the only circumstances in which rates may be altered on the ground of work value and the altered rates
may be applied only to employees whose work has changed in accordance with this provision.
In applying the Work Value Changes Principle, the Commission will have regard to the need for any alterations to
wage relativities between awards to be based on skill, responsibility and the conditions under which work is
performed.”
Submissions
21 Mr Joyce on behalf of the industry employers advised the Commission that there was no objection to the creation of an E
classification within the awards and to the creation of the Step I rate of pay for an ‘E Worker’. However the industry employers
object to the creation of two steps being inserted into the awards for an ‘E Worker’. Mr Joyce submitted that the Commission
should only make a rate of pay for ‘E Workers’ containing two steps where ‘E Workers’ are engaged on a full time basis but
where ‘E Workers’ are only utilised during a period to cover lunch time they should be paid an allowance.
22
Having heard all of the evidence in this case I am satisfied that the concession that the creation of an E classification should
be created pursuant to the Work Value Changes Principle is properly made. As to the rate of pay, Ms MacTiernan explained
that the Union had calculated the rates (set above in paragraph 4 of these reasons) in accordance with Principle 6 as an ‘E
Worker’ is a person who is more experienced than an unqualified child care giver but has less skills and responsibilities than
that of a qualified child care giver. She also submitted that external and internal relativities had been properly accounted for.
Ms MacTiernan referred to the decision of Chief Commissioner Coleman in the Minimum Rates Adjustment case concerning
each of these awards in (1993) 73 WAIG 1807. In that decision the Chief Commissioner determined in respect of external
relativities that qualified child care workers should be aligned to teachers and unqualified child care givers should be paid at
the top level of 78.4% of the qualified rate of pay. Ms MacTiernan advised the Commission that subsequent flat dollar
increases awarded through the State wage decisions had changed the rate of relativity to 81.6%. Ms MacTiernan submitted
that in terms of skill, responsibility and work conditions, ‘E Workers’ come within the mid point between an unqualified child
care giver and a qualified child care giver. Accordingly the rates for Step I and Step II had been struck at that mid point.
23
Mr Joyce on behalf of the industry employers conceded that when an ‘E Worker’ is permanently appointed and carries out ‘E
Worker’ duties, the employers are unable to object to creation of an E classification with a two step pay rate. Mr Joyce,
however, submitted that in a number of child care centres that E classification workers are only utilised during a lunch time
period and that outside lunch times they carry out D classification work. Accordingly Mr Joyce contended that in a number of
centres a second step is not required because E classification work is only carried out for two hours a day or up to 10 hours
per week. Consequently it is submitted that it would be more equitable for the Commission to create an allowance to provide
for E classification work that would be based on an hourly rate of a permanently appointed qualified worker.
24 Ms MacTiernan advised the Commission that the Union had also looked at payment for the classification of an ‘E Worker’ by
the creation of a higher duties allowance. She advised the commission that when an allowance is calculated for two hours’
work per day at the qualified rate the calculation came out overall to create a rate of pay that was essentially the same as the
rates of pay set out in the application for Step I and Step I1. Further she submitted that the evidence of Ms Miller established
that an administrative burden for employers would be created if employers were required to pay an E classification allowance.
25 As to the payment for expenses, the Union submits that the expenses come within Principle 5 of the Principles. The Union
submits that the allowances sought are for expenses which provide no other benefit to an employee other than the continuation
of their employment and enable employers to retain their licences under the Regulations. It is contended that it is clear from the
terms of the Regulations that the requirements in respect of first aid, health screening and police clearance certificates are
requirements imposed on employers and that breach of any of those requirements constitutes a breach of an employer’s
licence. Ms MacTiernan advised the Commission that the Union is not seeking payment of these expenses when an employee
is initially engaged by an employer in the industry, that reimbursement of the costs of the expenses is only sought for existing
and ongoing employees. As I understand her submission is that when an employee is offered employment and it is a precondition that they are required to produce a police clearance certificate, other appropriate health certificates and to hold a
current first aid certificate, these expenses should be born by the employee.
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Mr Joyce advised Commissioner Smith that the applications for the allowances were opposed. As to the payment of costs
associated with keeping current a first aid certificate, health screening and provision of a police clearance certificate, Mr
Joyce submitted that these costs should be born by the employees. He made a submission that these expenses could be
compared to the cost to a truck driver in keeping his or her truck licence current. Mr Joyce pointed out that there is no
provision for reimbursement of such an expense under the provisions of the Transport Workers (General) Award No. 10 of
1961. He, however, conceded that given the Union has now made it clear it is not seeking payment of these expenses when an
offer of employment is made that many of the concerns of employers in the industry had been dissipated. Mr Joyce submitted
that if the Commission was to grant the Union’s application for insertion of the allowances into the awards, the Commission
should require employees who leave their employment within six months of incurring the costs to reimburse the employer for
the amounts reimbursed, on termination of employment. After hearing this submission, Ms MacTiernan advised the
Commission that the Union has no objection to a requirement being inserted into the awards that employees are to have
deducted from their pay the cost of the expenses, if their employment is terminated within three months of the expenses being
incurred.

Conclusion
Having heard the submissions I propose to make the amendments to the award as sought by the Union. I am of the view that it
would not be appropriate to provide for an allowance to be paid to Step ‘E Workers’. This submission made on behalf of the
industry employers was unsupported by any evidence. Further I am satisfied after hearing all of the evidence that the
submission made by Ms MacTiernan on behalf of the Union that the two step rates sought are properly struck in that the rates
are appropriately based on the skill, responsibilities and conditions under which the work is performed. In particular the rates
sought by the Union have taken account of the fact that some ‘E Workers’ will only work unsupervised during a lunch time
period. I note that the Step I rate of pay is $16.20 more per week than a D worker and that the rate of pay is $24.80 a week
less than a C worker.
28
As to the reimbursement of expenses sought by the Union, I note that there is already provision for payment of obtaining a
first aid certificate in the Child Care (Subsidised Centres) Award and the Children’s Services Consent Award 1984. I am of
the view that reimbursement of these expenses cannot be characterised as the same as keeping current a truck drivers licence.
Once a truck driver’s licence has been obtained, the cost of maintaining the licence is incorporated and forms part of the
general cost of maintaining a current A Class motor car licence which can be used for private purposes. These expenses are of
a different kind. They are expenses that are imposed on the employers in the industry as a statutory obligation under the
Regulations. I am satisfied that it is appropriate that these expenses be paid for by employers under Principle 5. However in
light of the fact that the cost of compliance with the requirements in respect of health screening, police clearances and perhaps
first aid certificates may vary depending upon the provider of the service and it is conceded by the Union that it would be
appropriate to insert into the awards a requirement that employers be able to direct their employees as to where they are to
obtain the services that are necessary to obtain the relevant certificates and clearances. It is my view that the award
amendments should reflect this concession. Further, having considered all of the evidence it is my view that employees who
incur the expenses contemplated by the Regulations but who cease to be employed within three months of incurring those
expenses they should be required to repay to their employer the cost of the expenses.
27

Operative Date
The Union submits that the operative date should be from the date of hearing of these applications, that is 1 February 2002.
The industry employers say the operative date should be the first pay period after an order is issued by this Commission.
Having considered this matter carefully and in particular to the evidence given that E classification employees are already
working in the industry but are being paid as D workers (unqualified care givers), it is my view that the operative date of the
amendments to the awards should be 1 February 2002.
30
Minutes of Proposed Orders will issue in accordance with these reasons for decision.
SCHEDULE A – Intervenors No. 1280 of 2001
1. Tiny Tots Childcare Pty Ltd, 1 Read Street, ROCKINGHAM WA 6168
2. Riverlinks Child Care Centre, PO box A136, AUSTRALIND WA 6233
3. ABC Childcare, 62 Stevens Street, FREMANTLE WA 6160
4. Jack & Jill Child Care Centre, 4 Aldgate Street, MANDURAH WA 6210
5. Humpty Dumpty Child Care Centre, 46 Subiaco Road, SUBIACO WA 6008
6. Warwick Child Care Centre, 565 Beach Road, WARWICK WA 6024
7. Graham’s Child Care Centre, 125 The Avenue, WARNBRO WA 6169
8. KU Children’s Services, Box Q132, QBV Post Office NSW 1230
9. Glen Iris Child Care Centre, Lot 20 Berrigan Drive, JANDAKOT WA 6164
10. City of Fremantle, 8 William Street, FREMANTLE WA 6160
11. Nedlands Early Learning Centre, 49 Carrington Street, NEDLANDS WA 6009
29

1.
2.
3.

SCHEDULE B – Intervenors No 1282 of 2001
City of Perth, 27 St George’s Terrace, PERTH WA 6000
Jalygurr-Guwan Aboriginal Corporation, 6 Dora Street, BROOME WA 6725
Willetton Child Care Association Inc, PO Box 310, WILLETTON WA 6155

_________
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2002 WAIRC 05236
CHILDREN’S SERVICES (PRIVATE) AWARD
NO. A 10 OF 1990
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN DAY CARE CENTRE AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J H SMITH
DELIVERED
THURSDAY, 11 APRIL 2002
FILE NO.
APPLICATION 1280 OF 2001
CITATION NO.
2002 WAIRC 05236
_________________________________________________________________________________________________________
Result
Variation of an Award.
Representation
Applicant
Ms D MacTiernan
Respondents
Mr L Joyce (as agent)
_________________________________________________________________________________________________________
Order
HAVING heard Ms MacTiernan on behalf of the Applicant and Mr Joyce on behalf of the Respondents and interveners, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
(1)
THAT the Children’s Services (Private) Award No. A 10 of 1990 be varied and that such variation shall have
effect from the beginning of the first pay period commencing on or after the 1st day of February 2002;
(2)
THAT the Children’s Services (Private) Award No. A 10 of 1990 be amended as follows—
A.
Clause 2. – Arrangement: Insert the following—
29. Reimbursement of Certain Expenses
B.
Clause 22. – Wages: Insert in subclause (1)(a) after Child Care Giver and before Qualified Child Care Giver—
E Worker Step I
497.20
Step II
505.20
C.
Clause 22. – Wages: Insert in subclause (2) before paragraph (d)—
(ca) An employee who is identified as an E Worker shall be a person who is required to exercise supervision of an
infant or toddler area in accordance with the Community Services (Child Care) Regulations 1988 (“the
Regulations”). At the completion of twelve months satisfactory service that person shall be paid the Step II rate.
D.
Clause 24. – Classification Definitions and Skill Descriptors: Insert subclause (2a) after subclause (2) and before
subclause (3)—
(2a)
E Worker
(a) Step I
An employee in their first year of being classified as an E Worker—
* Is able to display various methods and techniques of child management.
* Is able to direct other staff members when exercising responsibility in allocated area.
* Possess observational skills in excess of a child care giver.
(b) Step II
An employee who has at least one year’s experience as an E Worker shall be able to perform the
responsibilities identified in Step I at a higher skill level and also—
* Participate in a team approach to the delivery of care.
E.
Clause 29. – Reimbursement of Certain Expenses: Insert the following clause—
29. REIMBURSEMENT OF CERTAIN EXPENSES
(1) (a)
First Aid - Where an employee is required to hold a first aid certificate the employer shall be
responsible for the cost of such training.
(b)
Health Screening – Where an employee is required to undergo any health test or screening to comply
with the Regulations the employer shall be responsible for the cost.
(c)
Police Clearance – Where an employee is required to obtain a police clearance to comply with the
Regulations, the employer shall be responsible for the cost.
(2) An employee is not entitled to re-imbursement under Clause 29(1) where it is a condition of an offer of
employment that the requirements of Clause 29(1) be met by the employee.
(3) Where an employee’s employment is terminated less than three months after costs are incurred that entitles an
employee to re-imbursement under Clause 29(1), any costs paid by the employer under Clause 29(1) may be
deducted from the employee’s termination pay.
(4) Where re-imbursement is sought for expenses incurred under Clause 29(1), the employer may require as a
condition of re-imbursement that an employee obtain the services from a particular provider.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
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2002 WAIRC 05240
CHILDREN’S SERVICES CONSENT AWARD, 1984
NO. A 1 OF 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WINTERFOLD CHILD CARE CENTRE INCORPORATED AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J H SMITH
DELIVERED
THURSDAY, 11 APRIL 2002
FILE NO.
APPLICATION 1281 OF 2001
CITATION NO.
2002 WAIRC 05240
_________________________________________________________________________________________________________
Result
Variation of an Award
Representation
Applicant
Ms D MacTiernan
Respondents
No appearance
_________________________________________________________________________________________________________
Order
HAVING heard Ms MacTiernan on behalf of the Applicant the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
(1)
THAT the Children’s Services Consent Award, 1984 No. A 1 of 1985 be varied and that such variation shall
have effect from the beginning of the first pay period commencing on or after the 1st day of February 2002;
(2)
THAT the Children Services Consent Award 1984 No. A 1 of 1985 be amended as follows—
A.
Clause 19. – Special Provisions: Delete subclause (5) and insert the following subclauses (5), (6), (7) and (8)—
(5) (a) First Aid - Where an employee is required to hold a first aid certificate the employer shall be responsible for
the cost of such training.
(b) Health Screening – Where an employee is required to undergo any health test or screening to comply with the
Regulations the employer shall be responsible for the cost.
(c) Police Clearance – Where an employee is required to obtain a police clearance to comply with the
Regulations, the employer shall be responsible for the cost.
(6) An employee is not entitled to re-imbursement under Clause 19(5) where it is a condition of an offer of employment
that the requirements of Clause 19(5) be met by the employee.
(7) Where an employee’s employment is terminated less than three months after costs are incurred that entitles an
employee to re-imbursement under Clause 19(5), any costs paid by the employer under clause 19 (5) may be
deducted from the employee’s termination pay.
(8) Where re-imbursement is sought for expenses incurred under Clause 19(5), the employer may require as a condition
of re-imbursement that an employee obtain the services from a particular provider.
B.
Clause 22. – Wages: Insert in subclause (1) after Child Care Giver and before Qualified Child Care giver
and under column headed Total Wage—
E Worker
Step I
497.20
Step II
505.20
C.
Clause 22. – Wages: Insert in subclause (2) before paragraph (d)—
(ca)
An employee who is identified as an E Worker shall be a person who is required to exercise supervision of
an infant or toddler area in accordance with the Community Services (Child Care) Regulations (“the
Regulations”) 1988. At the completion of twelve months satisfactory service that person shall be paid the
Step II rate.
D.
Clause 27. – Classification Definitions and Skill Descriptors: Insert subclause (2a) after subclause (2) Child
Care Giver—
(2a)
E Worker
(a) Step I
An employee in their first year of being classified as an ‘E Worker’—
* Is able to display various methods and techniques of child management.
* Is able to direct other staff members when exercising responsibility in allocated area.
* Possess observational skills in excess of a child care giver.
(b) Step II An employee who has at least one years experience as an ‘E Worker’ shall be able to
perform the responsibilities identified in Step I at a higher skill level and also—
* Participate in a team approach to the delivery of care.
E.
Clause 27. – Classification Definitions and Skill Descriptors – renumber subclause (2) Qualified Child Care
Giver as follows—
(3)
Qualified Child Care Giver
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
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2002 WAIRC 05242
CHILD CARE (SUBSIDISED CENTRES) AWARD
NO. A 26 OF 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN TOWN COUNCIL AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J H SMITH
DELIVERED
THURSDAY, 11 APRIL 2002
FILE NO.
APPLICATION 1282 OF 2001
CITATION NO.
2002 WAIRC 05242
_________________________________________________________________________________________________________
Result
Variation of an Award
Representation
Applicant
Ms D MacTiernan
Respondent
Mr L Joyce (as agent) for Salvation Army, Child Care Services and Interveners
_________________________________________________________________________________________________________
Order
HAVING heard Ms MacTiernan on behalf of the Applicant and Mr Joyce on behalf of the Salvation Army Child Care Services and
the Interveners the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Child Care (Subsidised Centres) Award No. 26 of 1985 be varied and that such variation shall have effect from
the beginning of the first pay period commencing on or after the 1st day of February 2002.
THAT the Child Care (Subsidised Centres) Award No. 26 of 1985 be amended as follows—
A.
Clause 11. – Wages: Insert in subclause (1)(a) after Child Care Giver and before Qualified Child Care Giver and
under column headed Total Wage—
E Worker Step I
497.20
Step II
505.20
B.
Clause 11. – Wages: Insert in subclause (2) before paragraph (d)—
(ca)
An employee who is identified as an E Worker shall be a person who is required to exercise supervision of an
infant or toddler area in accordance with the Community Services (Child Care) Regulations (“the Regulations”)
1988. At the completion of twelve months satisfactory service that person shall be paid the Step II rate.
C.
Clause 22. – Meal Breaks and Allowances: Delete subclause (4) and insert the following subclauses (4, (5), (6) and
(7)—
(4)
(a)
First Aid - Where an employee is required to hold a first aid certificate the employer shall be responsible
for the cost of such training.
(b)
Health Screening – Where an employee is required to undergo any health test or screening to comply with
the Regulations the employer shall be responsible for the cost.
(c)
Police Clearance – Where an employee is required to obtain a police clearance to comply with the
Regulations, the employer shall be responsible for the cost.
(5)
An employee is not entitled to re-imbursement under Clause 22(4) where it is a condition of an offer of
employment that the requirements of Clause 22(4) be met by the employee.
(6)
Where an employee’s employment is terminated less than three months after costs are incurred that entitles an
employee to re-imbursement under Clause 22(4), any costs paid by the employer under Clause 22(4) may be
deducted from the employee’s termination pay.
(7)
Where re-imbursement is sought for expenses incurred under Clause 22(4), the employer may require as a
condition of re-imbursement that an employee obtain the services from a particular provider.
D.
Clause 27. – Classification Definitions and Skill Descriptors: Insert subclause (2a) before subclause (3)—
(2a)
E Worker
(a) Step I
An employee in their first year of being classified as an ‘E Worker’—
*
Is able to display various methods and techniques of child management.
*
Is able to direct other staff members when exercising responsibility in allocated area.
*
Possess observational skills in excess of a child care giver.
(b) Step II
An employee who has at least one years experience as an E Worker shall be able to perform
the responsibilities identified in Step I at a higher skill level and also—
*
Participate in a team approach to the delivery of care.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.

____________________
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2003 WAIRC 07986
COMMERCIAL TRAVELLERS AND SALES REPRESENTATIVES’ AWARD 1978
No. R43 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SALES REPRESENTATIVES AND COMMERCIAL TRAVELLERS GUILD OF WESTERN
AUSTRALIA, APPLICANT
v.
LEONARD INDUSTRIES PTY LTD AND OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
MONDAY, 24 MARCH 2003
FILE NO.
APPLICATION 1532 OF 2002
CITATION NO.
2003 WAIRC 07986
_________________________________________________________________________________________________________
Result
Award varied by consent
Representation
Applicant
Mr T Pope
Respondent
Mr P Moss, agent for the respondents
_________________________________________________________________________________________________________
Order
HAVING heard Mr T Pope on behalf of the applicant and Mr P Moss as agent on behalf of the respondents and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Commercial Travellers and Sales Representatives’ Award 1978 be varied in accordance with the following
schedule and that such variations shall have effect from the first pay period commencing on or after the 24th day of March
2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 8. – Special Rates: Delete subclause (1) of this clause and insert the following in lieu thereof—
An employee required by the employer to attend the employer’s show rooms, trade fairs, exhibitions, or agricultural
shows or sales conferences, or attend for stock taking purposes after 6.00 p.m. Monday to Friday inclusive, shall be paid
at the rate of $16.75 per hour with a minimum payment of two hours. Provided that the minimum payment of two hours
shall not apply where the attendance at such functions is contiguous with the usual hours of work.
2.
Clause 8. – Special Rates: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2)
An employee required to work on a Saturday, Sunday or on a holiday prescribed in Clause 14. - Holidays of this award
shall be paid at the rate of $22.36 per hour, with a minimum of three hours payment.
3.
Clause 19. – Air Conditioning: Delete subclause (3) of this clause and insert the following in lieu thereof—
(3)
Air-conditioning Allowance—
Where a worker by arrangement with his/her employer provides a motor vehicle and that vehicle is fitted with an airconditioning unit, the worker shall be paid an allowance of $4.25 per week in addition to all payments made to him/her in
accordance with Clause 10. - Vehicle Provisions of this award. Provided that—
(a)
this requirement shall not apply if the employer, the worker and union mutually agree in writing that an airconditioning unit should not be provided in respect of a particular vehicle. A copy of any such agreement shall
be provided to the employer, the worker and the union.
(b)
this requirement shall not apply to an employer in respect of a worker using a motor vehicle where such worker
works solely outside of the summer months of the year.
(c)
this requirement shall not apply to an employer in respect of a worker using a motor vehicle in any sector of
Western Australia south of the 26th parallel of latitude in respect of which the provision of an air-conditioning
unit is mutually agreed in writing between the employer, the worker and the union to be inappropriate. Where
no agreement is reached the matter shall be determined by a Board of Reference.
And further, with the consent of the parties, the Commission records the following basis for variations—
(1)
Principle 5 of the State Wage Principles provides Adjustment of Allowances and Service Increments
“the method of adjustment shall be that such allowances and service increments should be increased by a
percentage derived as follows: Divide the monetary safety net increase by the rate of pay for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award
rate and multiply by 100.”
(2)
Pursuant to principle 5 of the current State Wage principles,
1.
(1)

(3)

18
x
100 = 3.549%
507.20
The 3.549% described above has been applied to Clause 8 – Special Rates and to Clause 19 – Air Conditioning.

____________________
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2003 WAIRC 07958
ELECTRONICS INDUSTRY AWARD NO. A 22 OF 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
ACTION ELECTRONICS PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 18 MARCH 2003
FILE NO/S.
APPLICATION 1830 OF 2002
CITATION NO.
2003 WAIRC 07958
_________________________________________________________________________________________________________
Result
Award varied by consent
Representation
Applicant
Mr C Young
Respondents
Mr M Borlase
_________________________________________________________________________________________________________
Order
HAVING heard Mr C Young on behalf of the applicant and Mr M Borlase on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Electronics Industry Award No. A22 of 1985 be varied in accordance with the following schedule and
that such variations shall have effect from the first pay period commencing on or after the 18th day of March 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Part I - General
1.
Clause 9. – Overtime: Delete subclause (3)(f) of this clause and insert the following in lieu thereof—
(3)
(f)
Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more
than two hours shall be supplied with a meal by the employer or be paid $8.65 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required he/she shall be supplied with each such
meal by the employer or be paid $5.80 for each meal so required.
2.
Clause 13. – Car Allowance: Delete subclause (3) of this clause and insert the following in lieu thereof—
(3)
A year for the purpose of this Clause shall commence on 1 July and end on 30 June next following.
RATES OF HIRE FOR USE OF EMPLOYEE’S OWN VEHICLE
ON EMPLOYER’S BUSINESS
MOTOR CAR
AREA AND DETAILS
ENGINE DISPLACEMENT
(IN CUBIC CENTIMETRES)
Rate per kilometre (cents)
Over
1600cc
1600cc
2600cc
-2600cc
& Under
Metropolitan Area
South West Land Division
North of 23.5o South Latitude
Rest of the State
MOTOR CYCLE (IN ALL AREAS)

64.6
66.0
72.3
67.9

57.7
59.0
65.1
61.1

50.1
51.4
56.7
53.0

22.0 cents per kilometre

3.
(4)

Clause 15. – Distant Work: Delete subclauses (4) & (5) of this clause and insert the following in lieu thereof—
An employee, to whom the provisions of subclause (1) of this Clause apply, shall be paid an allowance of $27.20 for any
weekend that the employee returns home from the job, but only if—
(a)
The employee advises the employer or the employer’s agent of the employee’s intention no later than Tuesday
immediately preceding the weekend in which the employee so returns;
(b)
The employee is not required for work during that weekend;
(c)
The employee returns to the job on the first working day following the weekend; and
(d)
The employer does not provide, or offer to provide, suitable transport.

(5)

Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the
job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $11.95 per day,
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.

83 W.A.I.G.
4.
(1)
(2)
(3)
(4)
(6)
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(8)

(14)
5.
(2)

(5)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

969

Clause 20. – Special Provisions: Delete subclauses (1), (2), (3), (4), (6), (7), (8) & (14) and insert the following in lieu
thereof—
Dirt Money: An employee shall be paid an allowance of 41 cents per hour when engaged on work of an unusually dirty
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work
done.
Confined Space: An employee shall be paid an allowance of 49 cents per hour when, because of the dimensions of the
compartment or space in which he is working, he is required to work in a stooped or otherwise cramped position or
without proper ventilation.
Hot Work: An employee shall be paid an allowance of 41 cents per hour when he works in the shade in any place where
the temperature is raised by artificial means to be between 46.1 and 54.4 degrees celsius.
Height Money: An employee shall be paid an allowance of $2.00 for each day on which the employee works at a height
of 15.5 metres or more above the nearest horizontal plane.
Diesel Engine Ships: The provisions of subclauses (1) and (2) hereof do not apply to an employee when the employee is
engaged on work below the floor plates in diesel engine ships, but the employee shall be paid an allowance of 68 cents
per hour whilst so engaged.
Percussion Tools: An employee shall be paid an allowance of 25 cents per hour when working pneumatic rivetter of the
percussion type and other pneumatic tools of the percussion type.
Chemical, Artificial Manure and Cement Works: An employee, other than a general labourer, in chemical, artificial
manure and cement works, in respect of all work done in and around the plant outside the machine shop, shall be paid an
allowance calculated at the rate of $10.20 per week. The allowance shall be paid during overtime but shall not be subject
to penalty additions. An employee receiving this allowance is not entitled to any other allowance under this clause.
An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association of a “C” standard
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties
shall be paid $7.80 per week in addition to his ordinary rate.
Clause 33. – Wages: Delete subclauses (2) & (5) and insert the following in lieu thereof—
Leading Hands—
In addition to the appropriate rate of wage prescribed in subclause (1) of this clause a leading hand shall be paid—
(a)

If placed in charge of not less than three and not more than ten other
employees

$20.80

(b)

If placed in charge of more than ten but not more than twenty other
employees

$31.90

(c)

If placed in charge of more than twenty other employees

$41.10

Tool Allowance
(a)
Where an employer does not provide a technician, serviceperson, installer or an apprentice with the tools
ordinarily required by that person in the performance of work as a technician, serviceperson, installer or an
apprentice the employer shall pay a tool allowance of—
(i)
$11.60 per week to such technician, serviceperson, installer; or
(ii)
In the case of an apprentice a percentage of $11.60 being the percentage which appears against his
year of apprenticeship in subclause (3) of this clause for the purpose of such technician,
serviceperson, installer or apprentice applying and maintaining tools ordinarily required in the
performance of work as a technician, serviceperson, installer or apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this clause.
(c)
An employer shall provide for the use of technicians, servicepeople, installers or apprentices all necessary
power tools, special purpose tools and precision measuring instruments.
(d)
A technician, serviceperson, installer or apprentice shall replace or pay for any tools supplied by the employer if
lost through his negligence.

Part II – Construction Work
6.
Clause 5. – Special Rates & Provisions: Delete subclause (2) and insert the following in lieu thereof—
(2)
(a)
The employer shall, where practicable, provide a waterproof and secure place on each job for the safekeeping of
a employee’s tools when not in use and a employee’s working clothes and where an employee is absent from
work because of illness or accident and has advised the employer to that effect in accordance with the
provisions of Clause 11. - Sick Leave of PART I - GENERAL of this award the employer shall ensure that the
employee’s tools and working clothes are securely stored during his absence.
(b)
Subject to paragraph (c) hereof where the employee’s tools or working clothes are lost by fire or breaking and
entering whilst securely stored in the place provided by the employer under paragraph (a) hereof the employer
shall reimburse the employee for that loss but only up to a maximum of $246.10.
(c)
The provisions of paragraph (b) hereof shall only apply with respect to tools and working clothes used by an
employee in the course of his employment as set out in a list furnished to the employer at least twenty four
hours before being lost by fire or theft and if the employee has reported any theft to the police.
7.
Clause 6. – Allowance for Travelling and Employment in Construction Work: Delete subclause (1)(a), (b) & (c) of
this clause and insert the following in lieu thereof—
(1)
An employee, who, on any day, is required by the employee’s employer to report directly to the job, shall be paid an
allowance in accordance with the provisions of this subclause to compensate for travel patterns and costs peculiar to the
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industry, which includes mobility requirements of employees, and the nature of employment in construction work covered
by this award—
(a)
On places within a radius of 50 kilometres from the General Post Office, Perth - $13.00 per day.
(b)
For each additional kilometre to a radius of 60 kilometres from the General Post Office, Perth - 67 cents per
kilometre.
(c)
Subject to the provisions of paragraph (d), work performed at places beyond a 60 kilometre radius from the
General Post Office, Perth shall be deemed to be distant work unless the employer and the employees, with the
consent of the union, agree in any particular case that the travelling allowance for such work shall be paid under
this clause, in which case an additional allowance of 67 cents per kilometre shall be paid for each kilometre in
excess of the 60 kilometre radius.
Clause 7. – Distant Work: Delete subclauses (6) & (7) of this clause and insert the following in lieu thereof—
An employee, to whom the provisions of subclause (1) of this clause apply, shall be paid an allowance of $26.55 for any
weekend that the employee returns home from the job, but only if—
(a)
The employee advises the employer or the employee’s agent of the employee’s intention not later than the
Tuesday immediately preceding the weekend in which the employee so returns;
(b)
The employee is not required for work during that weekend;
(c)
The employee returns to the job on the first working day following the weekend; and
(d)
The employer does not provide, or offer to provide, suitable transport.
Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the
job the employee shall be provided with suitable transport to and from the job or be paid an allowance of $11.70 per day,
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.
Clause 10. – Wages: Delete subclauses (5), (6) & (7) of this clause and insert the following in lieu thereof—
Construction Allowances—
(a)
In addition to the appropriate rates of pay prescribed in this clause an employee shall be paid—
(i)
$36.90 per week if engaged on the construction of a large industrial undertaking or any large civil
engineering projects.
(ii)
$33.30 per week if engaged on a multi-storeyed building, but only until the exterior walls have been
erected and the windows completed and a lift made available to carry the employee between the
ground floor and the floor upon which he/she is required to work. A multi-storeyed building is a
building which, when completed, will consist of at least five storeys.
(iii)
$19.60 per week if engaged otherwise on construction work falling within the definition of
construction work in Clause 5. - Definitions of PART I - GENERAL of this award.
(b)
Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board
of Reference.
Leading Hand—
In addition to the appropriate rate of wage prescribed in subclause (1) of this clause a leading hand shall be paid—
(a)

If placed in charge of not less
than three and not more than ten
other employees

$20.80

(b)

If placed in charge of more than
ten but not more than twenty other
employees

$31.90

(c)

If placed in charge of more than
twenty other employees

$41.10

(a)

Where an employer does not provide a Technician, Serviceperson, Installer or Apprentice with the tools
ordinarily required by that Serviceperson, Technician or Installer in the performance of work as a Technician,
Installer or Apprentice the employer shall pay a tool allowance of—
(i)
$11.60 per week to such Technician, Serviceperson or Installer, or
(ii)
In the case of an apprentice a percentage of $11.60 being the percentage referred to in subclause (3) of
Clause 33. - Wages of PART I - GENERAL of this award,
for the purpose of such Technician, Serviceperson, Installer or Apprentice supplying and maintaining tools
ordinarily required in the performance of work as a Technician, Serviceperson, Installer or Apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this clause.
(c)
An employer shall provide for the use of Technicians, Servicepersons, Installers and Apprentices all necessary
power tools, special purpose tools and precision measuring instruments.
(d)
A Technician, Serviceperson, Installer or Apprentice shall replace or pay for any tools supplied by the employer
if lost through that person’s negligence.
AND FURTHERMORE, with the consent of the parties, the Commission records the following—
1.
The allowances at Clause 20. – Special Provisions and Clause 33. – Wages of Part I – General of the award and at Clause
10. – Wages of Part II – Construction Work of the award, have been adjusted by consent for Arbitrated Safety Net increases
totalling $18.00 arising from the 2002 State Wage Case decision. The key classification award rate used was that for an
‘Electronic Serviceperson’ prior to the awarding of the 2002 Arbitrated Safety Net increase - $508.90.
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Meal allowances at Clause 9. – Overtime of Part I – General of the award have been adjusted by consent for movements in
the CPI from the quarter ending June 2001 up to and including the quarter ending June 2002. The index used was ‘CPI:
Food: Meals out and take-away foods: Total’.
Clause 15. – Distant Work, subclauses (4) and (5) of Part I – General of the award has been rounded.
The Loss of Clothing and Tool Allowance at Clause 5. – Special Rates and Provisions subclause (2) of Part II Construction Work of the award has been adjusted by consent for movements in CPI from the quarter ending June 2001 up
to and including the quarter ending June 2002. The index used was ‘CPI: All Groups: Perth’.
Travelling and Transportation Allowances at Clause 6. – Allowance for Travelling and Employment in Construction Work
and Clause 7. – Distant Work, subclauses (6) and (7) of Part II – Construction Work of the award have been rounded.

____________________

2003 WAIRC 08008
FIRE BRIGADE EMPLOYEES (WORKSHOPS) AWARD 1983
No. A6 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, APPLICANT
v.
WESTERN AUSTRALIAN FIRE BRIGADES BOARD AND THE AUTOMOTIVE, FOOD,
METALS, ENGINEERING, PRINTING AND KINDRED INDUSTRIES UNION OF WORKERS WESTERN AUSTRALIAN BRANCH, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
THURSDAY, 27 MARCH 2003
FILE NO/S.
APPLICATION 1971 OF 2002
CITATION NO.
2003 WAIRC 08008
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr C Young on behalf of the applicant, Ms G Husk on behalf of the Western Australian Fire Brigades Board and
there being no appearance on behalf of the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers – Western Australian Branch, and by consent, the Commission, pursuant to the powers conferred under the Industrial
Relations Act, 1979, hereby orders—
THAT the Fire Brigade Employees (Workshops) Award 1983 (No A6 of 1981) be varied in accordance with the following
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 27th
day of March 2003.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________

1.
(3)

2.
(3)

(4)

SCHEDULE
Clause 9. – Overtime:
A.
Delete subclause (3) of this clause and insert the following in lieu thereof—
An employee required to work continuous overtime for more than one hour shall be supplied with a meal by the employer
or be paid $6.95 for a meal.
B.
Delete subclause (9) (b) (ii) of this clause and insert the following in lieu thereof—
(ii)
An employee who is available in accordance with subclause (9)(b)(i) shall be paid an allowance of
$53.50 for each week the employee is required to be available. This allowance shall be paid on a prorata basis for each “part week” where the employee is required to be available.
Clause 11. – Special Rates and Provisions:
A.
Delete subclause (3) of this clause and insert the following in lieu thereof—
An Electrician - Special class, an electrical fitter and/or armature winder or an electrical installer who holds, and in the
course of his/her employment may be required to use a current “A” Grade or “B” Grade licence issued pursuant to the
relevant regulation in force on the 28th day of February, 1978 under the Electricity Act 1945 shall be paid an allowance
of $16.00 per week.
B.
Delete subclause (4) of this clause and insert the following in lieu thereof—
A licensed electrical fitter or electrical installer who acts as nominee for the employer shall be paid an allowance of
$14.50 per week.
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Clause 19. – Wages:
A.
Delete subclause (2) (a) of this clause and insert the following in lieu thereof—
(2)
(a)
Classification
Award Rate
Safety Net
Additional
Years of
Adjustments
Payment
Service
$
$
$
$
Engineering Tradesperson C8 Level 3
458.89
108.00
118.70
(1-2)
139.30
(3-8)
166.80
(over 8)
Engineering Tradesperson C9 Level 2
437.98
108.00
77.30
(1)
C10 Level 3
407.00
106.00
81.10
(1)
Engineering Employee C11 Level 4
385.40
106.00
57.70
(1)
C12 Level 3
364.59
106.00
21.50
(1)
B.
Delete subclause (4) of this clause and insert the following in lieu thereof—
(4)
A tradesperson placed in charge of three or more other employees, in addition to the ordinary rate,
week—
(a)
If placed in charge of not less than three and not more than 10 other employees
(b)
If placed in charge of more than 10 and not more than 19 other employees
(c)
If placed in charge of more than 20 other employees
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3.

(5)

(6)

Total Wage
Per Week
$
685.59
706.19
733.69
623.28
594.10
549.10
492.09
shall be paid per
$20.42
$31.26
$40.21

C.
(a)

Delete subclause (5) of this clause and insert the following in lieu thereof—
The employer shall pay employees an allowance for service of—
$6.30 in the second year of service.
$12.50 in the third and subsequent years of service.
(b)
This allowance shall be paid as “all purpose”.
D.
Delete subclause (6) (a) of this clause and insert the following in lieu thereof—
(a)
Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall
pay a tool allowance of—
(i)
$11.20 per week to such tradesperson; or
(ii)
in the case of an apprentice a percentage of $11.20, being the percentage which appears against the
relevant year of apprenticeship;
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the performance
of work as a tradesperson or as an apprentice.
____________________

2003 WAIRC 07950
WOOL, HIDE AND SKIN STORE EMPLOYEES’ AWARD NO. 8 OF 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
WESTRALIAN FARMERS CO-OPERATIVE LIMITED AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
MONDAY, 17 MARCH 2003
FILE NO/S.
APPLICATION 2056 OF 2002
CITATION NO.
2003 WAIRC 07950
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr T Pope on behalf of the applicant and Ms C Dorizzi on behalf of some of the respondents and by consent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Wool, Hide and Skin Store Employees’ Award No.8 of 1966 be varied in accordance with the following
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
17th day of March 2003.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________

83 W.A.I.G.
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SCHEDULE
1.
Clause 3. – Scope: Delete this clause and insert the following in lieu thereof:This award shall apply to all employees engaged in wool, wool dumping, hide and/or skin stores and wool scouring establishments
in the industries carried on by the respondents, in the classifications described in Clause 13. - Wages of this award in or in
connection with the classing, sorting, dumping, piece picking, receiving, despatching and general handling of wool, skins, and/or
hides.
Provided that it shall not apply to employees who are at present subject to any award of the Western Australian Industrial Relations
Commission or in any industrial agreement registered in accordance with the Industrial Relations Act, 1979.
2.
Schedule A: - Employer Respondents: Delete this Schedule and insert the following in lieu thereof:Westralian Farmers Co-operative Limited
40 The Esplanade
PERTH WA 6000
Kreglinger (WA) Pty Ltd
Norfolk Street
FREMANTLE WA 6160
Elders Wool
Cnr Phoenix Road and Sudlow Road
SPEARWOOD WA 6163
Primaries of WA Pty Ltd
Wellard Street
SPEARWOOD WA 6163
Wool Agency Co Pty Ltd
4 Clontarf Road
HAMILTON HILL WA 6163
Peter Scanlan Wools
4 Chamberlain Street
O’CONNOR WA 6163
Prevost Trading Pty Ltd
15 Cocos Drive
BIBRA LAKE WA 6163
Westcoast Wools Pty Ltd
Phoenix Road
SPEARWOOD WA 6163
Carbon Skin Services Pty Ltd
5 Aldgate Place
EAST FREMANTLE WA 6160
Perth Hide and Skin Exports
Lot 25 Cockburn Road
HAMILTON HILL WA 6163
Western Australian Skin & Hide Industries
34 Lionel Street
NAVAL BASE WA 6165
Standard Wool Australia Pty Ltd
Bracks Street
NORTH FREMANTLE WA 6160
United Quality Wool
34 Lionel Street
NAVAL BASE WA 6165
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AWARDS/AGREEMENTS—Application for variation of—
No variation resulting—
2003 WAIRC 07981
ENGINEERING TRADES (GOVERNMENT) AWARD, 1967 AWARD
No. 29, 30 and 31 of 1961 and 3 of 1962
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE TREASURER - HON. E.S. RIPPER MLA, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
FRIDAY, 21 MARCH 2003
FILE NO.
APPLICATION 208 OF 2002
CITATION NO.
2003 WAIRC 07981
_________________________________________________________________________________________________________
Result
Discontinued
_________________________________________________________________________________________________________
Order
WHEREAS on 6th February 2002 The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers Western Australian Branch (the Union) applied to the Commission for an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 31st January 2003 the Commission listed the matter for hearing and determination and the matter was adjourned for
14 days; and
WHEREAS there being no advice from the Union the matter was listed For Mention on 14th March 2003; and
WHEREAS on 14th March 2003 the Union advised the Commission it wished to discontinue the application and the Commission
decided to discontinue the proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07973
IRON AND STEEL INDUSTRY WORKERS’ (B.H.P. STEEL INTERNATIONAL—ROD
AND BAR DIVISION) AWARD
No 1 of 1968.
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
BROKEN HILL PROPRIETARY COMPANY LIMITED, COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY, INFORMATION, POSTAL, PLUMBING, AND ALLIED WORKERS
UNION OF AUSTRALIA, ENGINEERING & ELECTRICAL DIVISION, WA BRANCH, THE
AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED INDUSTRIES
UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
FRIDAY, 21 MARCH 2003
FILE NO.
APPLICATION 18 OF 2003
CITATION NO.
2003 WAIRC 07973
_________________________________________________________________________________________________________
Result
Discontinued
_________________________________________________________________________________________________________
Order
WHEREAS on 7th January 2003 The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers (the Union)
applied to the Commission for an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 19th March 2003 the Commission convened conciliation proceedings between the parties; and
WHEREAS on 19th March the Union filed a Notice of Discontinuance and the Commission decided to discontinue the proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________
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2003 WAIRC 07983
METAL TRADES (GENERAL) AWARD 1966
No. 13 of 1965
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH AND THE
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND
ELECTRICAL DIVISION, WESTERN AUSTRALIAN BRANCH, APPLICANTS
v.
ANODISERS W.A. AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 24 MARCH 2003
FILE NO.
APPL 1756B OF 2001
CITATION NO.
2003 WAIRC 07983
_________________________________________________________________________________________________________
Result
Representation
Applicant

Dismissed

Mr T. Kucera (of Counsel) and later Mr L. Edmonds (of Counsel) and later Mr C. Saunders for the
Applicant Union
Respondent
Mr M. Borlase for the Respondents
_________________________________________________________________________________________________________
Reasons for Decision
This application has a long and tortured history. It had its genesis in application No. 1756 of 2001 which sought an order for a
variation to the Metal Trades (General) Award 1966 No. 13 of 1965 (the award) by increasing rates of allowances.
2
The original application was heard on 1st March 2002. At that hearing it was divided into two parts. Application No. 1756A of
2001 was dealt with consent but no agreement could be reached on increases to allowances and this part of the application
became Application No. 1756B of 2001.
3
On 2nd April 2002 the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers - Western
Australian Branch (the Applicant Union) applied to the Commission for the matter to be listed for hearing. In due course a
notice was published that the hearing was to take place on 31st July 2002.
4
On 31st July 2002 the Commission heard from the parties. At that time Mr McCorry sought leave to intervene on behalf of the
Motor Trades Association and having been granted leave, withdrew from the hearing as the matter related to the construction
industry.
5
The Commission heard argument on behalf of the Applicant Union from Mr Kucera (of Counsel). Mr Kucera told the
Commission that the substance of the application seeks to introduce into both Parts I and II of the award an allowance for
living away from home into the Distant Work provisions of the award. This was predicated on the contention that a problem
exists in relation to distance work and evidence was called to ventilate the Unions concerns about those problems.
6
Secondly there was a need to move allowances that are prescribed in the award as they relate to insurance for the loss of tools.
This claim was based on the assertion that metal workers in the construction industry were worse off comparatively speaking
to other workers in other trade disciplines. Mr Kucera went on to adumbrate upon his contentions and called evidence from Mr
Saunders, an Official of the Applicant Union.
7
In opposition to the claim the Commission heard argument on behalf of the Respondents from Mr Borlase. He said that
essentially the claim was unfair in that it would provide for payments of a significant sum to employees in the industry. The
unfairness arises because of a significant departure from existing award conditions. Mr Borlase argued the Union’s argument
should be dismissed because it relies on nexus or comparative wage justice, concepts which have long since been discredited.
He drew attention to the potential difficulties with Principle 5 of the State Wage Principles and postulated that the claim should
fail because it is for an allowance to compensate for reimbursement of expenses but does not have regard to such expenses.
The hearing on 31st July 2002 concluded with the Commission advising the parties that it did not see it an impediment under
the Wage Principles to it dealing with the matters as a single Commissioner. Notwithstanding it decided to direct the parties to
have discussions about the issues to see whether the matters could be resolved. The parties were directed to report back within
fourteen days.
8
The parties did not do so and in due course the matter was listed for 14th October 2002. The Applicant Union was then
represented by Mr Edmonds (of Counsel) who told the Commission that he was unable to prosecute the argument due to a late
briefing and he wanted the matter to be stood over. He also indicated that the parties had moved further apart from a consent
resolution. The Commission made it clear that the application should be disposed and that if the Union wanted to abandon it to
start it again it should say so. Ultimately the Commission decided to give the Union a further fourteen days to decide whether it
wanted to pursue the application or it would be dismissed.
9
The matter was subsequently listed for 21st November 2002 at which time Mr Colin Saunders, who had previously given
evidence, appeared for the Applicant Union. He made further submissions concerning the Union’s contentions and these were
answered by Mr Borlase. It is not necessary for me to summarise those further arguments. Suffice to say that the matter was
again adjourned.
10 The matter was next listed again for 20th December 2002 when the Commission heard further short submissions from Mr
Saunders and Mr Borlase. By this time Mr Borlase was seeking changes to the wording of Clause 21 subclause (2) so that the
qualification period for board and lodging would be changed which Mr Saunders opposed. In respect of the claim for tool
allowance insurance he suggested the sum of $1,215.00 should be inserted in the Special Rates Provisions of Part II by
insertion of a new provision.
11 Mr Saunders indicated that prior to the hearing he thought he had agreement with Mr Borlase concerning this provision
however he had been lately told that was not the case.
1
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12

Mr Borlase contended that the Respondent’s position in respect of tool allowance insurance had been put at the last
proceedings and that in order to progress the changes that his principals sought to Distant Work allowance that there had been
some discussions with the Applicant Union but they had been fruitless.

13

Fundamentally Mr Borlase indicated that the words that he sought were justifiable on the basis of equity and good conscience.
The Commission heard further submissions from Mr Saunders and the matter was adjourned with leave to the parties to submit
further documents containing the wording of the provisions they each sought.

14

January 2003 the Commission received a letter from the Applicant Union which contained draft clauses for Clause 21. District Work, Clause 5. - Special Rates and Provisions and Clause 7. – Living Away From Home Allowance, wording of
these clauses do not seem to be relatable to the arguments that were submitted to the Commission.

15

On 16th January 2003 Mr Borlase submitted what amounted to a detailed submission to support his contentions that there ought
to be change to the wording of the proposed Clause 21. Distant Work of Part I of the award and Clause 7. – Distant Work of
Part II of the award. In the absence of a formal counterclaim this amounted to a new claim by Mr Borlase. On a number of
occasions up until 20th March 2003 the Commission requested that the Union avail itself of an opportunity to reply to those
submissions. However no reply has ever received by the Commission.

16

The Commission needs to determine this application. At the best the application presents a picture of confused and confusing
arguments, there is no clear thread running through any of the arguments which allows the Commission to get a clear picture of
the reasons they support the changes to the award sought by both of the parties. In the end it is left with the position that there
is nothing that has been put to it which would allow it to make an informed decision about the merit of the argument either
from the Applicant Union in respect of its claims or the Respondent concerning its claims. The exception is that it should be
said that the submission of Mr Borlase which was provided to the Commission on 16th January 2003 could be said to support
its contentions for change to the Distant Work clause but there has been no proper counterclaim made in respect of those. Even
if there is a properly made counterclaim, the argument made in the Respondent’s written submissions is predicated on
comparative justice and nexus. These are the two grounds that in the Applicant Union’s case that Mr Borlase attacked as
archaic.

17

The Commission has decided that in the circumstances the application cannot be granted to either party in view of its history
and Application No. 1756B of 2001 will be dismissed. It is clear that the Commission has not decided the merit of these issues
and if a further application is made and argued in an efficient way then the matter can be determined in a manner consistent
with the provisions of s.26 of the Industrial Relations Act, 1976.
_________

2003 WAIRC 07984
METAL TRADES (GENERAL) AWARD 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH AND THE
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND
ELECTRICAL DIVISION, WESTERN AUSTRALIAN BRANCH, APPLICANTS
v.
ANODISERS W.A. AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 24 MARCH 2003
FILE NO.
APPL 1756B OF 2001
CITATION NO.
2003 WAIRC 07984
_________________________________________________________________________________________________________
Result
Dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Mr T. Kucera (of Counsel) and later Mr L. Edmonds (of Counsel) and later Mr C. Saunders for the Automotive,
Food, Metals, Engineering, Printing and Kindred Industries Union of Workers - Western Australian Branch and Mr M. Borlase who
appeared on behalf of the Respondents, the Commission pursuant to the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:
THAT the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 447 OF 2003
APPLICATION FOR VARIATION OF AWARD
ENTITLED
“LANDSCAPE GARDENING INDUSTRY AWARD”, No. R18 OF 1978
NOTICE is given that an application has been made to the Commission by The Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:SCHEDULE B - RESPONDENTS TO THE AWARD
Lena Landscape
AAA Gardeners
208 Dundebar Road
148 Benara Road
WANNEROO 6065
CAVERSHAM 6055
McBride Landscaping Service
Alan Greenshaw & Co.
15 Coventry Street
11 Taylor Road
KALGOORLIE 6430
KALAMUNDA 6076
Mandurah South
All Seasons Nursery & Landscape
Complete Landscaping & Garden Supplies
Moorlands Avenue
Lot 8 Dawesville Road
BUNBURY 6230
DAWESVILLE 6210
All State Landscape Contractors Pty Ltd
Marsdens Landscaping
35 Salisbury Street
19 Bertram Street
LEEDERVILLE 6007
MADDINGTON 6109
All West Landscaping Garden Services
Miltons Landscapes
2 Galwey Street
10 Breen Place
LEEDERVILLE 6007
PADBURY 6025
Anniebrook Landscapes
Mudlark Landscape Supplies & Services
PO Box 652
98 Ewing Street
DUNSBOROUGH 6281
WELSHPOOL 6106
Anthony Contracting
Nationwide Landscaping & Horticultural
23 June Road
Management
SAFETY BAY 6018
176 Bannister Road
Bedfords Landscaping & Brickpaving
CANNING VALE 6155
9 Aspeera Close
Northwest Landscapes
CANNING VALE 6155
PO Box 1387
Better Blooms Garden Design &
KARRATHA 6714
Landscape Construction
Olive Tree Landscapes Design &
19A Neil Street
Construction
ROSSMOYNE 6148
215 Landsdale Road
Bonner Garden Services
LANDSDALE 6065
PO Box 91
Perth Landscaping Centre
BROOME 6725
141 Matilda Street
Elegant Landscapes Pty Ltd
GOSNELLS 6110
463 North Beach Road
Redfield Landscaping & Garden Services
GWELUP 6018
Bluegum Crescent
Environmental Industries Pty Ltd
GERALDTON 6530
123 Huntingdale Road
R.M. Hitchings & Son
HUNTINGDALE 6110
114 Stirling Highway
Greg Baldock
NEDLANDS 6009
8 Hazel Avenue
Summerset Landscaping
DOUBLEVIEW 6018
Harvest Terrace
Horticultural Industries
PERTH 6000
Cnr. Wanneroo & Lancaster Roads
Urban Earth Landscapes
WANNEROO 6065
PO Box 1140
Horticultural Services & Agricultural
BUSSELTON 6280
Landcare
Valleybrook Contracting
Lot 2 Connolly Street
8 Brookside Avenue
ESPERANCE 6450
KELMSCOTT 6111
Hydro Landscape Development
Virgo's Garden Care
Astinal Drive
76 North Terrace
GOSNELLS 6110
BOULDER 6432
Lancon Resources Landscapes
3 Mimosa Court
GERALDTON 6530
A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J. A. SPURLING,
Registrar.
8 April 2003.
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. A4 of 2003
APPLICATION FOR REGISTRATION OF AN AWARD
ENTITLED “MINISTRY OF EDUCATION (CONTRACT CLEANERS) AWARD, 2003”
NOTICE is given that an application has been made to the Commission by the Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch under the Industrial Relations Act 1979 for the above Award.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.
3. - SCOPE
This award shall apply to the callings of workers mentioned herein who are employed by employers engaged in the contract
cleaning industry where such employers are contracted to clean schools operated by the State Western Australia.
17. - WAGES
(1)
The minimum weekly rate of wage payable to employees covered by this award shall be as follows:

Level One
Comprehends the following
classes of work
Cleaner for initial 12 months
of employment
Level Two
Comprehends the following
classes of work
Cleaner
1st year of employment
2nd year of employment
3rd year of employment
and thereafter
Level Three
Comprehends the following
classes of work
Cleaner in Charge (of one to
six employees inclusive)
Home Economics Assistant
1st year of employment
2nd year of employment
3rd year of employment
and thereafter
Level Four
Comprehends the following
classes of work
Cleaner in Charge (of seven to ten
employees inclusive)
Caretaker of Schools (employing
seven to ten employees inclusive)
1st year of employment
2nd year of employment
3rd year of employment
and thereafter
Level Five
Comprehends the following
classes of work
Cleaner in charge (of eleven or
more employees)
1st year of employment
2nd year of employment
3rd year of employment
and thereafter

Base
Rate
$

Arbitrated
Safety Net
Adjustments
$

Minimum
Award
Wage
$

370.10

106.00

476.10

374.10
377.40
380.60

106.00
106.00
106.00

480.10
483.40
486.60

381.00
385.00

106.00
106.00

487.00
491.00

389.20

106.00

495.20

390.20
393.80

106.00
106.00

496.20
499.80

398.00

106.00

504.00

402.20
406.00

106.00
106.00

508.20
512.00

409.90

106.00

515.90
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Rate
$

Arbitrated
Safety Net
Adjustments
$
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Minimum
Award
Wage
$

Level Six
Comprehends the following
classes of work
Cleaner in Charge of TAFE Campuses:
Foreperson (Cleaning)
1st year of employment
433.30
108.00
541.30
2nd year of employment
438.60
108.00
546.60
3rd year of employment
and thereafter
442.90
108.00
550.90
(2)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(3)
A casual employee shall receive 20% of the ordinary rate in addition to the ordinary rates prescribed herein for their class
of work.
A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J. A. SPURLING,
Registrar.
8 April 2003.

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. AG 107 of 2003
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “OCEAN LEGEND
AGREEMENT 2003”
NOTICE is given that an application has been made to the Commission by the Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers - Western Australian Branch, Industrial Union of Workers under the Industrial Relations
Act 1979 for registration of the above Agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.
3 – SCOPE AND APPLICATION
The Agreement applies to employees of the company engaged in classifications contained in this Agreement and who
are engaged in work in or in connection with maintenance, servicing and operating of plant and equipment used in the
production, and processing of hydrocarbons from the Ocean Legend Facility whilst operating on the Legendre Field.
5 – PARTIES
The parties bound by this Agreement are:
Oceaneering (ACN 005 031 685 – ABN 53 005 031 685);
The employees of the Company who are employed in a classification specified in the agreement;
The Australian Manufacturing Worker’s Union; and
The Australian Workers Union.
28 – CLASSIFICATIONS AND RATES OF PAY
The classifications contained in this clause are:
Operations Technician
Instrument or Mechanical Technician
A copy of the Agreement may be inspected at my office at the AXA Centre, 111 St George’s Terrace, Perth.
(Sgd.) J. A. SPURLING,
[L.S.]
Registrar.
31 March 2003
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PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2003 WAIRC 07954
TRANSFER OF ALLAN JONES – RE DISCOVERY
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ANTI-CORRUPTION COMMISSION, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE
TUESDAY, 18 MARCH 2003
FILE NO.
P 50 OF 2002
CITATION NO.
2003 WAIRC 07954
_________________________________________________________________________________________________________
Result
Order issued re discovery
Representation
Applicant
Ms M in de Braekt (of Counsel)
Respondent
Mr D Matthews (of Counsel)
_________________________________________________________________________________________________________
1

2
3

4

5

6

7

Reasons for Decision
The parties are agreed that discovery ought proceed in this matter, however, the respondent seeks an order additional to the
usual terms of discovery to specify what it says is the implied undertaking which attaches to discovery, that the documents be
used only for the purposes of the hearing of this matter.
The applicant says that the documents ought also be available for the purpose of Mr Jones, the subject of the application,
dealing with ongoing disciplinary proceedings against him which are associated with this application.
The applicant also suggests that the matter the subject of this application includes the ongoing disciplinary process, and may
not be limited to the application as it stood at the time it was lodged. In any event, the applicant says that if Mr Jones does not
have access to the documents for the purposes of the disciplinary proceedings, he may seek an order for such access, or may
need to seek further interim orders in respect of that disciplinary process, to prevent the respondent from continuing with the
disciplinary process in the absence of his having access to the documents. The applicant says that the Commission’s approach,
according to the Industrial Relations Act 1979, would require that a practical solution be found, rather than the creation of
further disputes.
The law in respect of discovery includes that there is in discovery an implied undertaking by the parties that documents will be
used only for the purpose of the litigation in which it is disclosed. (see Hamersley Iron Pty Ltd v Lovell and Another (1998)
19 WAR 316). A party wishing to be exempted from that implied undertaking needs to make application to do so in the
particular matter in which it seeks that exemption. (see Springfield Nominees Pty Ltd and Others v Bridgeland Securities Ltd
and Others (1992) 38 FCR 217).
The matter before the Arbitrator is set out in the Notice of Application and its attached Schedule. The Notice of Application
indicates that the applicant—
“Has applied to the Commission as constituted by the Public Service Arbitrator, for the respondent’s approach towards
Mr Allan Jones in relation to complaints made against him, including but not limited to his transfer from his position as
Team Leader, SPU, to be reviewed, modified, nullified and/or varied, by the Public Service Arbitrator, upon the hearing
and determination of the application.”
The Schedule contains some 9 so called “Grounds”. Only Ground 9 sets out any particulars of this matter. It says—
“9. The respondent’s unlawful temporary or permanent transfer of Mr Allan Jones from his position of Team Leader,
SPU, effective from 22 April 2002, was unlawful, unfair, disproportionate and premature. Even if the allegations
against Mr Jones are proven, they do not warrant him being removed from the position of Team Leader SPU, if it is
possible for the respondent to transfer Mr Jones at all, which the applicant disputes.”
The Schedule also sets out 18 so called “Particulars” as follows—
“1. Mr Allan Jones has been employed with the respondent, on a “fixed term contract” basis since 22 April 1998.
2.
Mr Jones has an exemplary record and is the most qualified and experienced officer in covert surveillance
operations, in the ACC.
3.
Mr Jones first began working as a public servant in 1972. Mr Jones has worked as a customs officer, and also in the
narcotics bureau of the Australian Federal Police.
4.
Mr Jones is currently employed with the ACC on a “fixed term contract” with a duration from 16 March 2001 —
15 March 2004. The contract specifically stated its application to the position of Team Leader, Special Projects
Unit. Final confirmation of Mr Jones’ appointment to the position was subject to a 6 month probation period.
5.
In December 2001, confirmation of Mr Jones’ substantive appointment to the position of Team Leader SPU, and
successful completion of the probation period was communicated in writing to Mr Jones, by the respondent.
6.
On 17 April 2002 Mr Jones’ performance was assessed for progress to the next increment of level 6. Mr Jones’
progression to the next increment point was approved on 18 April 2002.
7.
On 22 April 2002 Mr Jones was verbally informed by Mr Adrian Francis and Mr Shane Wilson, of the respondent,
of 3 complaints against him with regards to his alleged behaviour on 18 and 19 April 2002. The respondent refused
Mr Jones’ requests for access to the complaints, identity of the complainants and details of the allegations in
writing. Mr Jones was given 3 hours to prepare a written response to the allegations and was not provided with the
opportunity to seek advice or representation.
8.
Mr Jones later learnt that Mr Francis was one of the persons who had made a complaint against him.
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On 22 April 2002 the respondent required Mr Jones to surrender his surveillance equipment and alias identification,
publicly, in front of junior officers. Mr Jones was removed from his position of Team Leader, SPU.
Prior to Mr Jones’ removal from his position of Team Leader SPU, he was not given any details of why he should
not remain in the position, and why it was necessary to remove him from the position.
The respondent did not pay Mr Jones’ increment, despite it having already been approved, and it pertaining to a
period in the past, apparently due to the allegations against him. Mr Jones is not aware of previously approved
increments being withheld from other employees due to complaints against them.
The allegations against Mr Jones concern alleged comments made by him on 18 April 2002 whilst at work, in
relation to two ACC officers taking after another ACC officer, in terms of their approach. Mr Jones denies having
ever said any such thing.
The respondent also alleges that Mr Jones, at a farewell drinks session at a public bar, after work hours on 19 April
2002, attended by both ACC staff and other persons, that during a farewell speech given by Mr Jones, that he made
unflattering remarks about another ACC staff member with regards to her lack of contribution to the farewell gift.
Mr Jones cannot recall the exact words he used, but denies that he said the officer concerned was a “fat cow”. Mr
Jones has admitted, based on the recollections of reliable persons, that he may have said words to the effect of the
officer concerned being a “tight assed bitch” because she was the only officer who did not contribute to the farewell
gift. This was offered in clarification of his preceding comments that the farewell present was “from all of us”. Mr
Jones was called upon to give the farewell speech without warning, because at the last minute, the CEO failed to
arrive, and he was to give the speech, so Mr Jones was called upon to give the speech. Mr Jones had already had
several pints of beer, and had been off duty for many hours, as he had not expected to be giving a speech. Mr Jones
gave a humorous speech and criticised a number of people in a comedic fashion.
The respondent was not responsible for organising the farewell gathering at the public hotel, persons not employed
by the ACC attended the gathering, the ACC did not provide transport to or from the venue and did not provide any
food or refreshments. All ACC employees in attendance were off duty. Attendance was voluntary and not a part of
Mr Jones’ official duties.
The removal of Mr Jones from the position of Team Leader SPU has caused him considerable detriment. Mr Jones
has suffered a reduction in status and responsibility, Mr Jones has suffered humiliation and embarrassment, and loss
of self esteem. Mr Jones believes some officers now think lesser of him. Mr Jones is now doing less complex and
challenging work, he now has a less favourable roster which requires him to work more weekends than in the SPU
Team Leader Position, and he loses about 10 hours in paid overtime per week. Mr Jones also believes that the ACC
is suffering as a result of his removal from the Team Leader SPU, position, as Mr Jones’ skills and experience are
now not being fully utilised, and the SPU is short of staff.
Lengthy attempts to resolve the matter with the respondent have proven unsuccessful.
Mr Jones is prepared to offer an appropriately worded written apology tot he(sic) officer concerned for the remarks
he made at the 19 April 2002 out of hours gathering. Mr Jones is also prepared to attend a workplace behaviours
course, although he maintains the event was in the workplace or during work hours. Mr Jones seeks immediate
reinstatement to his position of Team Leader SPU, with all associated responsibilities and benefits. Mr Jones denies
the allegations pertaining to 18 April 2002, and accordingly will not offer an apology for something he has not
done, but will agree to meet with the officers concerned to explain that the allegations are incorrect.
The respondent has not transferred other staff from their positions in immediate response to complaints made
against them, or concerns about their conduct. Specific comparisons were provided to the respondent. For example
Mr Shane Wilson of the ACC was served with a worksafe notice for alleged workplace bullying, but he was not
removed from his position. Mr Jones has been treated inconsistently by the respondent.”

8

The application also sought interim orders, which were dealt with on 12 December 2002. The Arbitrator issued certain interim
orders. The application for interim orders did not seek any prohibition on the respondent pursuing a disciplinary process
against Mr Jones.

9

The “Final Orders Sought” by the application are—
“1. The transfer of Mr Jones from his position as Team Leader SPU, on 22 April 2002, is void ab initio.
2.
In accordance with Mr Jones’ contract of employment, within 7 calendar days of the date of this Order, Mr Jones is
to be returned to the position of Team Leader, SPU, with all of its associated responsibilities, authority and benefits.
3.
Mr Jones is not to be removed from the position of Team Leader SPU for the remainder of his contract of
employment, without good cause, the provision of natural justice, and procedural and substantive fairness.
4.
Within 7 calendar days of the date of this Order the respondent is to pay to Mr Jones an amount equivalent to the
overtime he would have been paid between the date of this Order and the 22 April 2002, had he not been unfairly
removed from the position of Team Leader, SPU.
5.
The respondent shall not take any further action against Mr Jones in relation to the allegations concerning 18 and
19 April 2002, and shall make any reference to or place any reliance on the allegations at any time in the future.
6.
Within 7 calendar days of the date of this Order Mr Jones’ personal file shall be expunged, by the respondent, of all
information adverse to him, in relation to the allegations concerning 18 and 19 April 2002.”

10

Clearly, the matter before the Arbitrator relates primarily to the transfer of Mr Jones on 22 April 2002. It also includes
questions of whether or not he should be removed from this position in the future, and any possible future action in relation to
him. However, there is no interim order currently preventing the respondent from continuing with a disciplinary process in
respect of Mr Jones, and according to the parties, such a process is continuing. Albeit that the interim orders originally sought
included orders which would in some way regulate the manner in which the respondent might proceed with a disciplinary
process, no such orders are in place.

11

Accordingly, the matters for hearing and determination are only those relating to the state of affairs up to and including the
time the application was filed, i.e. on 17 October 2002, and it will not involve the state of affairs up to the time of the hearing,
including those events which occurred after the filing of the application, about which there is currently no particular complaint
before the Arbitrator.

12

Therefore, it seems that the matters before the Arbitrator are those which relate to the state of affairs at the time of filing, and
the respondent’s actions up to that point.
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Accordingly, the matter before the Arbitrator requires discovery for the purposes of dealing with that state of affairs. The
Arbitrator does not have before it an application dealing with the disciplinary process since that time. It would be inappropriate
in dealing with this matter to allow use of the documents provided by discovery for the litigation of this matter to be used for
the purpose of matters which go beyond that time and that purpose. Those matters may never be before the Arbitrator. If they
are, then the applicant could apply for discovery then and for those purposes.
14 An order shall issue that documents provided in discovery shall be used only for the purposes of the hearing of this matter.
13

_________
2003 WAIRC 07959
TRANSFER OF ALLAN JONES – RE DISCOVERY
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ANTI-CORRUPTION COMMISSION, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
WEDNESDAY, 19 MARCH 2003
FILE NO.
P 50 OF 2002
CITATION NO.
2003 WAIRC 07959
_________________________________________________________________________________________________________
Result
Order issued re discovery
_________________________________________________________________________________________________________
Order
HAVING heard Ms M in de Braekt (of Counsel) on behalf of the applicant and Mr D Matthews (of Counsel) on behalf of the
respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby
orders—
THAT documents provided in discovery in this application shall be used only for the purposes of the hearing of this
application.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
_________
2003 WAIRC 07957
TRANSFER OF ALLAN JONES - RE: S.27(1)(A)(II) APPLICATION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ANTI-CORRUPTION COMMISSION, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
TUESDAY, 18 MARCH 2003
FILE NO.
P 50 OF 2002
CITATION NO.
2003 WAIRC 07957
_________________________________________________________________________________________________________
Result
Application to dismiss pursuant to s.27(1)(a)(ii) dismissed
Representation
Applicant
Ms M in de Braekt (of Counsel)
Respondent
Mr D Matthews (of Counsel)
_________________________________________________________________________________________________________
15

Reasons for Decision
The background to this matter is set out in my Reasons for Decision dealing with discovery issued on 18 March 2003. Those
Reasons set out the nature of the dispute and the orders sought. Also relevant is that on Thursday 12 December 2002, I issued
interim orders in the following terms—
“1.
Pending the hearing and determination of this matter, Mr Allan Jones be returned to his position of Team
Leader SPU, with the accompanying duties, roster arrangements and responsibilities which he held up to
22 April 2002.
2.
Order 1 shall be compiled with no later than 7 days from the date hereof.
3.
The parties may apply to the Public Service Arbitrator for this Order to be varied or rescinded.
4.
The application for interim orders is otherwise dismissed.”
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The respondent has applied to the Arbitrator for the dismissal of this matter pursuant to s.27(1)(a)(ii) of the Industrial Relations
Act 1979 (“the Act”). The respondent says that of the Final Orders sought by this application, only Order 4 remains to be dealt
with. The remainder ought be dismissed as the dispute between the parties has been resolved by its undertaking given by the
letter dated 4 March 2003. This letter, formal parts omitted, reads—
“Dear Sirs
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA v ANTI CORRUPTION COMMISSION
WAIRC APPLICATION NO. P50 OF 2002
I refer to your facsimile to Commissioner Scott dated 26 February 2003 in relation to the Respondent’s application under
section 27(1)(a)(ii) being set down for hearing on 17 March 2003.
The Respondent disputes that it has not acted in accordance with the Industrial Relations Commission Regulations
1985 in seeking to have the application foreshadowed at the conference on 17 February 2003 listed for hearing. The
Respondent disputes that the letter to the Commission, copied to you, asking that the application foreshadowed at the
conference be listed was in any way inappropriate.
The Respondent referred to the grounds for that application at the conference. By way of particularisation the Respondent
says that its application is made on the following grounds—
(1)
On the Respondent’s undertaking that it will not remove Mr Jones from his position as Team Leader SPU
pending the finalisation by it of the disciplinary process instituted by it relating to Mr Jones’ alleged conduct on
19 April 2002, that it is neither necessary nor desirable in the public interest to proceed further with the
application insofar as it relates to the removal of Mr Jones from that position.
(2)
In the absence of any evidence that the disciplinary process in relation to Mr Jones is baseless, that it is neither
necessary nor desirable in the public interest to proceed further with the application insofar as it relates to the
continuation of that process.
The undertaking referred to in paragraph (1) above is expressly given. The undertaking does not, of course, cover Mr
Jones’ removal from the position for reasons wholly unconnected with his alleged conduct on 19 April 2002.
I note that in your letter you foreshadow making an application that the hearing date of 25 March 2003 be adjourned.
There is no objection from the Respondent to you writing to the Commission and asking that your application be heard on
17 March 2003 or some other date.”
(Exhibit 1)
The respondent says that Orders 1-3 sought by the application are met by a combination of the interim orders and the
undertaking, that Mr Jones has been returned to the position, and the respondent has undertaken not to remove him pending the
outcome of disciplinary proceedings which are in progress. The respondent says that even if the applicant fails at hearing, its
undertaking would apply.
As to Orders 5 and 6 as sought, the respondent refers to the decision of the Industrial Appeal Court in Civil Service Association
and Director General, Department of Community Development [2002] WASCA 241, where His Honour, Anderson J, said that
the role of the Public Service Arbitrator in the matter before her was not to enter into an investigation of the facts, but to decide
whether proceedings were or were not baseless. The respondent says that in this case, the role of the Arbitrator in deciding
whether proceedings are baseless could look at Exhibit 2 and decide that there is some basis for the allegations. The Arbitrator
ought be slow to interfere in proceedings unless they are baseless. In this case, because Exhibit 2 demonstrates that they are not
baseless, the Arbitrator should not proceed to deal with this matter in respect of Order 5 sought.
Accordingly, the respondent says the proceedings, other than in respect of overtime payments dealt with in Order 4 as sought,
are nugatory.
The applicant says that there is no substratum of facts on which the decision can be made as to whether or not this matter ought
proceed or be dismissed (see Swan Television and Radio Broadcasters Ltd v Satie (IAC) (1999) 79 WAIG 1863; and Civil
Service Association v Commissioner of Police (IAC) (2002) 82 WAIG 207).
The applicant also says that the respondent’s undertaking does not have the effect of voiding the transfer, and unless voided,
the respondent’s actions against Mr Jones remain prima facie valid and are on the record. Unless orders issue to void the
transfer and correct the record, then the claim has not been met. Further, the undertaking does not provide Mr Jones with
ongoing protection, but merely provides that he will remain in the position until the disciplinary proceedings are concluded.
The undertaking allows the respondent to alter Mr Jones’ position in other ways. The undertakings do not have the effect of
removing from Mr Jones’ personnel file the improper and inappropriate information contained there about this matter.
The applicant says that the Civil Service Association Inc. v Director General, Department of Community Development (supra)
is distinguishable in fact and law, and the comments referred by the respondent were obiter dictum and not binding on the
Arbitrator.
If findings of fact are necessary in this matter, it is clear from the papers and the parties’ submissions that certain matters are
not in contention. Accordingly, I make the following findings of fact—
(1)
Mr Jones is employed by the respondent.
(2)
He was transferred from his position on 22 April 2002, following complaints as to his conduct. (see Notice of
Application and Exhibit 2).
(3)
The respondent was required by an interim order to put Mr Jones back in his position pending the hearing and
determination of the matter.
(4)
The respondent has complied with that interim order.
(5)
Subsequently, the respondent has formally proceeded with a disciplinary process against Mr Jones in respect of
certain matters associated with his alleged conduct on 19 April 2002, but not in respect of any alleged conduct
on 18 April 2002. (see Exhibit 2) That process is not concluded.
(6)
The respondent has given an undertaking to not remove Mr Jones from his position pending finalisation of the
disciplinary process (see Exhibit 1).
The first question to be asked is what is sought by this application. It is those orders set out in the application. The application
seeks the following final orders—
“1. The transfer of Mr Jones from his position as Team Leader SPU, on 22 April 2002, is void ab initio.
2.
In accordance with Mr Jones’ contract of employment, within 7 calendar days of the date of this Order, Mr Jones is
to be returned to the position of Team Leader, SPU, with all of its associated responsibilities, authority and benefits.
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3.

Mr Jones is not to be removed from the position of Team Leader SPU for the remainder of his contract of
employment, without good cause, the provision of natural justice, and procedural and substantive fairness.
4.
Within 7 calendar days of the date of this Order the respondent is to pay to Mr Jones an amount equivalent to the
overtime he would have been paid between the date of this Order and the 22 April 2002, had he not been unfairly
removed from the position of Team Leader, SPU.
5.
The respondent shall not take any further action against Mr Jones in relation to the allegations concerning 18 and
19 April 2002, and shall make any reference to or place any reliance on the allegations at any time in the future.
6.
Within 7 calendar days of the date of this Order Mr Jones’ personal file shall be expunged, by the respondent, of all
information adverse to him, in relation to the allegations concerning 18 and 19 April 2002.”
25 The issues raised by the Orders sought are, as noted in my Reasons for Decision regarding discovery, those relating to the
transfer and what occurred up to the date of the application.
26 Section 27(1)(a)(ii) of the Act provides—
“27.
Powers of Commission
(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before it —
(a)
at any stage of the proceedings dismiss the matter or any part thereof or refrain from further hearing or
determining the matter or part if it is satisfied —
(i)
…
(ii)
that further proceedings are not necessary or desirable in the public interest;”
27 Order 1 seeks the voiding ab initio of the transfer. That is not met by the interim order or the undertaking. Those things put Mr
Jones back into the position, firstly on an interim basis, and then at least until the completion of the current disciplinary
process. While they put him back into the position, they do so only from the date of compliance with the interim order. They
do not put him back to the situation he was in as if it never happened. That is evident from the fact that the Respondent says
Order 4 as sought is still a live issue, that is whether Mr Jones ought be paid for the overtime he is said to have forgone due to
the transfer.
28 In addition, the respondent has not given any undertakings relating to amending its records such as to negate the transfer from
the time it occurred until it put him back to the position in compliance with the interim order, as is sought by Order 6.
29 Although Order 2 has been met, it has been met in compliance with an interim order. The undertaking merely has the effect of
the respondent saying it will continue to comply with the order, as is required. There is no acceptance of any error or
unfairness in the transfer having been effected in the first place.
30 The respondent says that Order 4 remains in contention. For there to be a decision on that matter alone, findings would appear
to be necessary as to whether the transfer was appropriate or fair in the first place. To allow the matter to proceed only in
respect of Order 4 as sought would not exclude from the hearing any matter of substance currently within the scope of the
application because of the requirement to make those findings as to fairness in the transfer.
31 This situation is distinguishable from Civil Service Association of Western Australia Incorporated v Director General,
Department of Consumer and Employment Protection (2002 WAIRC 05617) in that the respondent’s undertaking in this
matter does not have the effect of resolving the dispute between the parties. It resolves only one part – that part already the
subject of interim orders.
32 The dispute is still alive for practical purposes, not merely for academic ones.
33 In these circumstances, the substance of the application as reflected in Orders 1, 2, 4 and 6 as sought is still alive. Orders 3 and
5 as sought deal with the respondent’s future conduct and appear to be consequential on other findings. As the dispute between
the parties is alive, and the hearing and determination of the application is for some potentially practical purpose and outcome,
it should proceed. The application for dismissal pursuant to s.27(1)(a)(ii) of the Act will be dismissed.
_________
2003 WAIRC 07956
TRANSFER OF ALLAN JONES - RE: S.27(1)(A)(II) APPLICATION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ANTI-CORRUPTION COMMISSION, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
TUESDAY, 18 MARCH 2003
FILE NO.
P 50 OF 2002
CITATION NO.
2003 WAIRC 07956
_________________________________________________________________________________________________________
Result
Application to dismiss pursuant to s.27(1)(a)(ii) dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Ms M in de Braekt (of Counsel) on behalf of the applicant and Mr D Matthews (of Counsel) on behalf of the
respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby
orders—
THAT the application to dismiss pursuant to s.27(1)(a)(ii) be and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
____________________
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2003 WAIRC 07931
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
THE DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
WEDNESDAY, 12 MARCH 2003
FILE NO.
PSAC 9 OF 2003
CITATION NO.
2003 WAIRC 07931
_________________________________________________________________________________________________________
Result
Interim order issued.
Representation
Applicant
Mr M. Amati
Respondent
Ms V. Zupanovich
_________________________________________________________________________________________________________
Reasons for Decision
(Extemporaneous)
1
The union seeks an interim order preventing the respondent from filling the Juvenile Justice Officer positions until the claim of
the union that the Group Workers be reclassified is decided by the Commission. As a result of the two conferences that I have
had, which included speaking separately to the union and its members in the last conference, I find that there is a serious and
genuine issue that is being felt by those members.
Although I tend to agree with Ms Zupanovich in that I too am not aware of a threat of industrial action, apart from this meeting
2
resolution of 6 February 2003 which has only now been shown to me by Mr Amati, in my view, the deterioration of industrial
relations about which the Industrial Relations Act 1979 speaks is not necessarily the same thing as the taking of industrial
action. I have formed the view that unless the Commission says at this stage that (to quote the words of the interim order
sought) “the substantive filing of the positions be stayed” the present uncertainty has the potential to cause the deterioration of
industrial relations even if that does not necessarily mean the taking of industrial action.
3
I also take the following into account. From the information that I have been given, the work that Group Workers perform is, at
least for the purposes of this afternoon, essentially the same work that would be carried out by the Juvenile Justice Officers
when those positions are substantially filled. The issuing of the interim order sought by the union will not affect the work that
is undertaken by those Group Workers. That work is at a most satisfactory standard. The juveniles who are at risk with whom
they work and the function of the employer providing that service will continue unaffected. The issuing of the interim order
will maintain the status quo of the last 10 or 12 years.
4
The interim order sought by the union will not stop the respondent from continuing with the process it has put in place
following the advertising of the positions. Rather, it prevents the filling of the positions at the end of that process. I am of the
view that issuing the interim order as sought this afternoon will not cause detriment to the respondent. However, for the
reasons that I have already given, I find that it will defuse what otherwise will be a deterioration of industrial relations and will
enable the arbitration to occur by ensuring that the point in issue does not become moot by the filling of the substantive JJO
positions.
5
For all of those reasons I find that the balance of convenience is in the union’s favour and I propose to issue the order sought.
_________
2003 WAIRC 07930
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
THE DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
THURSDAY, 13 MARCH 2003
FILE NO.
PSAC 9 OF 2003
CITATION NO.
2003 WAIRC 07930
_________________________________________________________________________________________________________
Result
Interim Order issued.
Representation
Applicant
Mr M. Amati
Respondent
Ms V. Zupanovich
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr M. Amati on behalf of the applicant and Ms V. Zupanovich on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
(1)
THAT the substantive filling of the eight Juvenile Justice Officer positions presently occupied by permanent officers
working at the Killara Youth Centre be temporarily stayed, pending the resolution of application PSACR 9 of 2003.
(2)
THAT liberty is reserved to either party to apply to vary or cancel this order upon giving 24 hours’ notice to the other
party.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
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INDUSTRIAL MAGISTRATE—Complaints before—
2003 WAIRC 07998
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATE’S COURT
PARTIES
JOSE ROGELIA R ACOSTA, CLAIMANT
v.
GERRY BRODERICK, FIRST RESPONDENT
AND
BRYAN STOKES, SECOND RESPONDENT
CORAM
MAGISTRATE G CALDER
DATE
FRIDAY 28 MARCH 2003
CLAIM NO/S
M 200 OF 2002
CITATION NO.
2003 WAIRC 07998
_________________________________________________________________________________________________________
Representation
Claimants

Mr B Stokes appeared on his own behalf and as agent for the First Respondent (the Applicants in the
interlocutory application)
Respondent
Mr S Kemp (of Counsel) appeared on behalf of the Claimant (the Respondent in the interlocutory
application)
_________________________________________________________________________________________________________
THE PROCEEDINGS
1
On 6 August 2002 Brian Francis Stokes (“Stokes”) filed an interlocutory application in the Industrial Magistrate’s Court. The
application, as lodged, sought that the following orders be made, namely—
“DISMISS/STRIKE OUT/SET ASIDE CLAIM OF RESPONDENT FILED 18 JUNE 2002 ON GROUNDS OF
(1) OUT OF TIME;
(2) FUNCTUS OFFICIO;
(3) AGAINST PUBLIC INTEREST;
(4) INSUFFICENT MERIT.”
2
On 27 September 2002 I added, as a joint Applicant, Gerry Broderick (“Broderick”). Broderick had been named as a
Respondent in a claim filed in the Court on 18 June 2002 by Jose Rogelio Aguilera Acosta (“Acosta”). I will hereinafter refer
to that claim as the “subsequent claim” in order to distinguish it from what I will also hereinafter refer to as the “original
claim” that was lodged by Acosta during 2001 and which was the subject of a decision dated 3 September 2001, and published
by the Registrar of the Western Australian Industrial Relations Commission (“the Registrar”) on 3 September 2001.
3
In referring to the matters, which have been lodged in the Court, I have used the term “claims”. In so doing I have merely
adopted the description used by the parties, which is the heading on the forms that are used, the forms used being those
prescribed for the purposes of the Industrial Magistrates’ Courts (General Jurisdiction) Regulations 2000 (“the GJ Regs”).
In the GJ Regs “claim” is defined as meaning “an application made under regulation 19 …” of the GJ Regs (which is an
entirely different regulation to regulation 19 of the Industrial Relations (Industrial Agents) Regulations 1997 (“the IA
Regs”)). Regulation 19 of the IA Regs was the subject of considerable argument before me in the present proceedings.
Regulation 19 of the GJ Regs is of no relevance.
4
At the commencement of the hearing before me on 6 November 2002 Mr Stokes (who was representing both himself and
Broderick) agreed that the matter of whether or not there should be orders made that the subsequent claim be dismissed or
stuck out or set aside because it was against the public interest or because it had insufficient merit were not issues which
needed to be decided at that hearing (transcript page 157). I therefore proceed in this decision upon the basis that I am only
considering issues raised in respect of grounds 1 and 2 for which the orders were sought in the interlocutory application.
5
On 5 November 2002, Mr Kemp lodged an application on behalf of Acosta. In that application Acosta seeks an order—
“That, to the extend (sic) necessary, the claimant be and is hereby given an extension of the applicable time period within
which to bring these proceedings.”
6
That application was supported by an affidavit sworn by Acosta in which he sets out his recollection of things, which have
occurred relating to his original claim and subsequent claim against Broderick and Stokes. It was agreed at the commencement
of the hearing before me on 6 November 2002 that, pending my decision in respect of the issues which I was being asked to
decide in that hearing, I need not give a decision on Acosta’s application for an extension of time.
PROCEDURAL HISTORY
The Original claim
7
On about 30 May 2001 the Registrar received a letter dated 29 May 2001. The letter begins with a heading, namely—
“Re: 1892/00. JOSE ROGELIO AGUILERA ACOSTA/ALLBEND ENGINEERING.”
8
The first paragraph of the letter begins—
“My name is Jose Aguilera…”
9
There is a signature at the foot of the letter underneath which signature appears the words “Jose Aguilera”. I am satisfied that
the letter was signed by Acosta and forwarded by or on behalf of Acosta to the Registrar. In the letter there are seven separate
complaints, all of which were accurately reproduced in the Registrar’s decision of 3 September 2001. The first paragraph of
the letter continues and says—
“… the reason to (sic) my letter is that on Tuesday 06 February I employed
Mr Gerry Broderick to acted (sic) for my case, and after, I was advice (sic) by him to employed (sic) Mr Bryan Stokes
which I believed (sic) both failed to (sic) the Code of Practices.”
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It was common ground between the parties before me that the Registrar made it known to Acosta that, if he wished the
Registrar to deal with his complaints it was necessary to set out those complaints in the form of a statutory declaration. As a
consequence, Acosta lodged a statutory declaration said therein to have been declared “at Bayswater this 17 day of July 19 …”.
No year was inserted at the time when the document was declared before a Mr TC Crossley, a Commissioner for Declarations.
Despite that omission, it would seem to me that, if the Registrar was empowered, in the circumstances, to deal with the
original claim from Acosta based upon the material contained in the statutory declaration, and, if he intended to do so, that he
would be entitled to proceed upon the basis that, for the purposes of regulation 12(4) of the IA Regs he could accept the
document as constituting a complaint in the proper form.
Inferences that I draw from the facts which were placed before me at the hearing are that the document was created after and
as a consequence of the Registrar communicating to Acosta that any complaint had to be in the form of a statutory declaration
and that it was received prior to the publication of the Registrar’s decision on 3 September 2001, the Registrar having dealt
with it for purposes of his decision as if it was a valid complaint made under the IA Regs which and as if he was lawfully
authorised to deal with under the IA Regs.
In the statutory declaration of 17 July, Acosta said that his letter of 29 May 2001 to the Registrar, which was attached to the
statutory declaration, formed part of his statutory declaration. He also states his belief that—
“… the Industrial Agents … have breached clause 3(1)(4)(5)(6) “Business Integrity and Dilligence (sic)”. Clause 4(1)
Confidentiality.”
In the course of enquiring into the allegations made by Acosta, the Registrar sought from Broderick and Stokes written
responses to the allegations. Both agents responded. Their responses were in the form of statutory declarations. It is
unnecessary for me to refer to the particulars of those responses. It is sufficient for me to simply say that each agent denied all
allegations made against that agent.

The Registrar’s Decision of 3 September 2001
14 The Registrar, Mr Spurling, gave consideration to the original claim of Acosta and to the responses to that claim which had
been provided to him by Broderick and Stokes. On 6 November 2002, at the hearing before me, the Registrar gave evidence
about the manner in which he had dealt with Acosta’s original claim. I will refer to that evidence in due course. The decision
of the Registrar following his consideration of the original claim of Acosta sets out in some detail the nature of the complaints
made against Broderick and Stokes as registered industrial agents. The Registrar’s decision notes that the complaint of Acosta
was lodged in the form of a statutory declaration and that Acosta lodged it on the basis of his having been a client of Broderick
and Stokes as industrial agents. The Registrar noted that it was alleged that the agents—
“…have breached clause 3(1)(4)(5)(6) ‘Business integrity and diligence’. Clause 4(1) Confidentiality”.
15 In his reasons for determination the Registrar has said that he set out each complaint made against Broderick and Stokes by
Acosta in “the exact words used by the complainant”. The following are the complaints as set out by the Registrar in his
determination—
“1.
I was not provided with a Schedule of Fees. I received the first invoice No: 232 $1496.25 and the second no:
238 $1545.20 I was told that my account will be a $95 ph; and that if we going to the Court, the end payment
will be not more than $5000; we never discussed any regular payments; even though we were asked for some
money in advanced; the rest was agree to be pay, when the case finished.
2.
Mr G. Broderick advised me that if we were going to court we need to be representing well; therefore his Copartner Mr B. Strokes was a criminal law lawyer and now was practising industrial Law.
3.
I believed Mr Stoke was not looking after my interest when he fail to informed the Industrial Relations
Commision (sic); Chief Commissioner Mr S W Coleman of the absentee witness; and fail to informed me of the
importance of their presence;
4.
Mr Stoke fails to inform me in open and frank manner about his concerns of the case.
5.
I also believed he did breach my confidentiality; Mr Stoke make comments about me and my case with one of
my witness Mr Mc. Mullen, on the day of the court hearing He also mentioned to him that the case was getting
difficult and he will need to settle.
6.
Mr Stoke caused significant harm to my case because he treated us to withdraw on the day of the court hearing,
leaving us without any choice than accept an offer that I did not want it. I went to see Mr Terry Crossley and I
found out that maybe I am legally bind by that offer; he is now act as our agent.
7.
Mr Broderick and Mr Stoke are treated us to summons if we not settle their account of $3000; they decided at
this total on the day of the court; so they pressure us to accepted the offer.”
16 In respect of the complaint concerning fees, the Registrar concluded that there had been no failure on the part of either agent to
properly advise Acosta that fees would be charged and, further, that the rates at which fees would be charged was also
provided to Acosta.
17 In respect of the second complaint, the Registrar concluded that he did not accept that there was any actual or intended
dishonest representation concerning Stokes’ legal qualifications or experience, which caused Acosta to instruct Stokes to act
on his behalf as an industrial agent.
18 Concerning the third complaint, Mr Spurling discussed the practices of the Commission in respect of remote witnesses, noted
the difficulties which had occurred in respect of arranging for witnesses for Acosta to appear before the Commission and noted
what had happened concerning the suggested use of a telephone link up to have such witnesses give evidence before the
Commission. He then concluded that the actions of the agents in that regard did not constitute a breach of the code of conduct
which appears in Schedule 1 of the IA Regs.
19 In respect of the fourth complaint, the Registrar concluded that there was no basis for it.
20 With regard to the complaint that Stokes had breached his duty of confidentiality towards Acosta, the Registrar stated that he
did not accept that the agent breached any confidentiality of the nature alleged by Acosta.
21 Concerning the sixth complaint, namely, the conduct of Stokes in respect of the ultimate settlement of the claim of Acosta
before the Commission in which Broderick and Stokes had been instructed by Acosta to act on his behalf, the Registrar
concluded that Stokes had not done anything “incorrect”.
22 Concerning the seventh and final complaint by Acosta, the Registrar said—
“I find this part of the complaint completely without foundation”.
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At the end of his decision of 3 September 2001, under the heading “Summary”, the Registrar said—
“In conclusion I find there to be either no, or insufficient, substance in any of the complaints that would warrant me
taking any further action.
In hindsight and with time to contemplate things without the pressures of preparing and presenting a case, language
difficulties, finding and briefing remote witnesses and time pressures, I could conclude that the complaint raises issues of
inadequate communication or perhaps inadequate understanding of what was being discussed. However I don’t think
that criticism amounts to a conclusion that the Code of Conduct has been breached by either Stokes or Broderick.
Therefore pursuant to regulation 14(4)(a) of the Industrial Relations (Industrial Agents) Regulations 1997 I make a
determination and that determination is that there are not sufficient grounds to conclude there is a complaint that
requires the action contemplated by regulation 15(3)(b).”

The “Further Decision” of the Registrar dated 16 May 2002
24 On 16 May 2002 Registrar Spurling published a further document. That document bears the heading—
“INDUSTRIAL RELATIONS ACT 1979
Industrial Relations (Industrial Agents) Regulations 1997
COMPLAINT
by
Jose Rogelio Aguilera ACOSTA
Against registered industrial agents
Bryan STOKES and Gerry BRODERICK
FURTHER DECISION”
25 In that document, which I will refer to as “the Further Decision”, the Registrar begins by making reference to his
determination of 3 September 2001. He said (in the first paragraph) that he had concluded, on 3 September 2001—
“… that the complaints were not of sufficient substances (sic) to warrant further action from me.”
26 He had so concluded, in effect, in the first paragraph of his “Summary” in his decision of 3 September 2001. The Registrar
then noted that, by statutory declaration dated 8 October 2001, Acosta provided him with “more information”. By “more
information” I understand the Registrar to mean that Acosta provided him with material, which had not been given to him
before he published his determination of 3 September 2001. The Registrar has said that he advised Acosta by letter dated
1 February 2002 that—
“… even after examining the later material, I still concluded that there was not sufficient substance in the complaints
made.”
27 The Registrar has then recorded in the Further Decision that on 26 February 2002 he met with Acosta and his wife. It was then
said—
“I certainly understood that they were unhappy with the services that had been provided by the 2 agents, but I could not
see where either agent had transgressed the conditions under which they were registered.”
In my view, there was nothing in either the letter dated 4 October 2001, or the meeting of 26 February 2002, that caused
me to reach any other conclusion. However I invited the complainant to write to me, … setting out where he thought I had
misunderstood or not given sufficient weight to what he had earlier told me, in person or by letter”.
28 The Registrar has then noted that he received a further letter from Acosta on 9 April 2002 which, he said—
“… seemed related to other matters and only indirectly related to his complaint to me.”
29 The Registrar said that he “analysed it in detail” (the letter of 9 April 2002). He then went on to outline a number of
allegations which he said were contained within the letter of 9 April 2002. Those allegations included one of the forging of a
signature by one of the industrial agents in connection with a superannuation matter; there is an allegation of there having been
a “cover up” in connection with that same matter; the matter of witnesses who should have been called at a hearing set before a
Commissioner was also raised. The Registrar notes that there is an assertion in the letter concerning an alleged representation
by one agent that a second agent (presumably Stokes) was an experienced lawyer but there was no mention that he was a
disbarred lawyer. The letter, it is said by the Registrar, also raises again the circumstances in which a settlement offer,
connected with proceedings before a Commissioner, had been dealt with by the agents.
30 The Registrar concluded as follows—
“I reiterate that following a review of a complainant’s letter of 9 April 2002, I am still of the view that I do not see any of
the complaints as being of sufficient substance to warrant further action by me under the Industrial Relations (Industrial
Agents) Regulations 1997.
The applicant asks that “if the agents are not to be deregistered”, an authority I do not have, they want the opportunity to
raise the matter before an Industrial Magistrate.”
31

The Registrar then quoted regulation 16(3) of the IA Regs and continued—
“I am uncertain whether or not my letter of 3 September 2001 would serve as a “certificate” as envisaged by that
regulation but I did intend that my letter of 3 September 2001 be “a notice under regulation 14(4)”. In any event the
matter clearly has not been resolved to the satisfaction of the complainant.
If my letter of 3 September 2001 is not a “certificate” as envisaged by regulation 16, then I intend that this present
determination be such a “certificate” as I accept that the subsequent letters of the complainant would clearly indicate
that the matter has not been resolved to the satisfaction of the complainant.
I make no comment about the time frames mentioned in that regulation as that is a matter for others to decide.”

32

It is to be observed that the Registrar has made no comment in the Further Decision which indicates that either of Broderick or
Stokes was notified of the letters of 1 February 2002 and 9 April 2002 or of the meeting of 26 February 2002. He has made no
comment, which in any way suggests that either of Broderick or Stokes were given any opportunity to participate in the course
of action taken by the Registrar as set out in the Further Decision dated 16 May 2002. In the circumstances I infer that they
were not made aware of the letters and of the meeting and were not given an opportunity to make any submissions in respect
of those matters.
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The Subsequent claim
33 On 18 June 2002 Acosta lodged another “claim”. In doing so he utilised Form 1, an “Approved Form” for the purposes of the
GJ Regs (see Industrial Magistrates’ Courts Practice Direction No. 1 of 2001). The Subsequent claim names Broderick and
Stokes as Respondents. In that part of the form where the Claimant’s grounds may be set out a cross has been placed in a box
next to the words—
“Done or failed to do something else (specify)”
34 Those words being contained in the original form. The Claimant has then, in hand writing, inserted the words—
“Clause 3(1)(4)(5) Business Integrity Clause (1)4 Confidentiality.”
35 In that part of the form where the legislation pursuant to which the claim is made is to be specified, Acosta has written—
“Industrial Relations (Industrial Agents) Regulations 1997.”
36 In that part of the form where the “Orders Sought” may be specified, he has written—
“Be deregistered.”
37 The box next to the words “Pay a penalty to be imposed by the court” also contains a cross. Attached to the claim is a statutory
declaration witnessed on 8 October 2001 and made by Acosta which says that—
“1 The attached letter to the Registrar of the Western Australian Industrial Relations Commission dated 04 October
2001 forms part of my statutory declaration.”
38 He also says that he believes that the industrial agents mentioned have breached clause 3(1)(4)(5)(6) “Business integrity and
dilligence (sic) clause (1) 4 confidentiality”. Also attached to the claim was a copy of a letter dated 16 May 2002 from
Registrar Spurling to Acosta together with the Further Decision of 16 May 2002. In the letter the Registrar said—
“I have enclosed a copy of my analysis of the matters you have raised with me at different times concerning your
complaints against the two agents.
In general terms I have concluded there is nothing further that I can do in relation to the complaints as I have concluded
that there is insufficient merit in the complaints to enable me to take any further action.
The full details are included in the enclosure.”
39 It is in respect of the subsequent claim made by Acosta that Stokes lodged the interlocutory application, the subject of these
proceedings.
THE RELEVANT LEGISLATION
The Industrial Relations Act 1979 WA (“The Act”)
40 The Industrial Magistrate’s Court is established by section 81 of the Act. The jurisdiction of the Court under the Act is set out
in section 81A and, in section 81CA, that jurisdiction is divided into the “general jurisdiction” and the “prosecution
jurisdiction”. In section 81CA(2) it is provided that—
(2) Except as otherwise prescribed by or under this Act or another law —
(a)
the powers of an industrial magistrate’s court; and
(b)
the practice and procedure to be observed by an industrial magistrate’s court,
when exercising general jurisdiction are those provided for by the Local Courts Act 1904 as if the proceedings were an
action within the meaning of that Act.
41 Under section 113(3) of the Act the Governor may make regulations for the purpose of regulating the practice and procedure
before an Industrial Magistrate’s Court for and incidental to the exercise by the Court of its powers and jurisdiction under the
Act. The GJ Regs have been made for purposes of the exercise by the Industrial Magistrate’s Court of its “general
jurisdiction” as defined in section 81CA pursuant to the jurisdiction conferred on the Court by section 81A. The Governor is
also empowered, by section 112A(5), to make regulations in respect of the registration of industrial agents, the cancellation of
such registration and the disqualification from obtaining registration. The Governor may also prescribe under the same
subsection a code of conduct for persons registered as industrial agents.
42 Section 6 of the Act sets out, in 15 paragraphs, the “principal objects” of the Act. Included amongst those principal objects are
provisions which, in broad terms, can be said to be intended to encourage and promote harmonious industrial relations
between employers and employees and to achieve the avoidance of disputes by the creation and enforcement of negotiated
agreements and the resolution of any disputes by agreement and conciliation. In section 6, in object (c), the principal object
therein set out is directed at preventing and settling disputes not resolved by agreement “with the maximum of expedition and
the minimum of legal form and technicality”.
43 The Act provides for the constitution of the Western Australian Industrial Relations Commission (section 8). In section 26 the
Commission is directed as to the manner in which it is to act in the exercise of its jurisdiction under the Act. It is required in
section 26(1)(a) to “…act according to equity, good conscience, and the substantial merits of the case without regard to
technicalities or legal forms”. In section 27, the Commission is given wide powers, which are consistent with the directions
contained in section 26, relating to the manner in which it is to act in the exercise of its jurisdiction. It is also, however, a
requirement (section 22B) that the Commission should “…act with as much speed as the requirements of this Act and a proper
consideration of the matter before it permit”.
44 The conciliation and arbitration functions of the Commission are very important and are extensive and may be exercised by the
Commission at any time.
45 The significance of the above provisions arises from a necessity for me, in endeavouring to interpret the meaning and effect
and their application in the present case of the IA Regs and the GJ Regs, to give consideration to the legislative context in
which those regulations were drafted and commenced to operate.
46 It is also important for me to bear in mind the legislative context in which the Industrial Magistrate’s Court has been
established and had given to it its jurisdiction and powers. The same approach, in my opinion, is also appropriate in relation to
the interpretation of the provisions of the Act and regulations in respect of the powers and duties of the Registrar.
The Industrial Relations (Industrial Agents) Regulations 1997 (“the IA Regs”)
47 The IA Regs provide for the procedure by which industrial agents may be registered, the obligations which are cast upon
registered industrial agents, the making of complaints concerning the registration of and the conduct of industrial agents and
the resolution of such complaints and for the bringing of proceedings or of appeals in respect of such matters before an
Industrial Magistrate or the Full Bench.
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Regulations 4 to 11 inclusive deal with the registration of industrial agents by the Registrar. Regulation 8 imposes upon every
agent, as a condition of registration, an obligation to comply with the code of conduct which is set out in Schedule 1 to the IA
Regs.
I consider that, in order for me to endeavour to understand what it is that Acosta is seeking to achieve in his Subsequent claim
lodged on 18 June 2002, it is necessary that I analyse carefully what had been done by the Registrar prior to that date and to
then consider what has been done in the context of the Act, the IA Regs and the GJ Regs. That, I believe, requires me to
examine quite closely the provisions of the regulations, in particular regulations 12 to 19 inclusive of the IA Regs.
Regulation 12(1) empowers any person to lodge a complaint concerning the manner and circumstances in which an industrial
agent has obtained registration. No complaint of that nature was raised expressly or, in my opinion, impliedly, in any of the
material placed before me. I proceed upon the basis that regulation 12(1) is a regulation which has no application to Acosta’s
subsequent claim, that it had no application to his original claim and that it was not raised directly or indirectly in his letters to
the Registrar of 8 October 2001 and 9 April 2002 nor was it raised at the meeting held on 26 February 2002 to which I have
previously made reference. The reason for my making mention of it, however, is that regulation 12(1) is expressly referred to
in regulation 14(4) and regulation 14(4) is expressly referred to in regulation 16(3). Both regulation 14(4) and regulation 16(3)
were the subject of evidence and argument before me at the hearing on 6 November 2002 and were referred to in the later
written submissions of both parties. The interpretation and application of the IA Regs in connection with those subregulations,
in my opinion, create some difficulty.
Regulation 12(2) says that the client of an industrial agent may lodge a written complaint alleging failure on the part of the
agent to comply with a condition to which the registration was subject. That necessarily means that such a complaint may
allege a breach of the code of conduct. Such complaint should be in the form of a statutory declaration (regulation 12(4));
pursuant to regulation 12(3), the complaint—
“… is to be lodged within 28 days of the client becoming aware of the facts of the matter giving rise to the alleged failure
to comply or, if the Registrar is satisfied that the circumstances of the complaint are exceptional, within such later time as
the Registrar may allow.”
Regulation 14(1)(c) says that on receipt of a complaint under regulations 12(1) or (2) the Registrar is to—
“conduct an inquiry into the complaint.”
Regulation 14(4) says—
“(4)
After holding an inquiry in relation to a complaint under regulation 12 (1), and having had due regard to any
response to the notice under subregulation (1) (b), the Registrar is to —
(a) make a determination as to the complaint; and
(b) notify the complainant and the industrial agent of the Registrar’s determination and the reasons for the
determination.”
In my opinion regulation 14(4) does not have any application until the Registrar has received a complaint under regulation
12 and has, pursuant to regulation 14(1)(c), conducted an enquiry in relation to the complaint. Regulation 14(4) specifically
refers to regulation 12(1) and makes no express reference to regulation 12(2), although, upon receipt of a complaint under
regulation 12(2), the Registrar must give the agent complained against notice of the time and manner in which the agent may
respond to the complaint. It is my view that that is the reason for the reference to subregulation (1)(b) in regulation 14.
Regulation 15 provides—
“15. (1) The Registrar is to reject a complaint that the Registrar determines, whether before or after conducting an
inquiry—
(a)
is vexatious, trivial or without substance;
(b)
relates to conduct or events too remote in time to justify further action; or
(c)
is a matter in which the complainant does not have a sufficient interest to justify the complaint.
(2) If the Registrar determines in relation to a complaint under regulation12(1) that(a )
the registration of the industrial agent was improperly obtained; and
(b)
at the time when the application for registration of the industrial agent was granted, there were
grounds for refusing the application,
the Registrar is to cancel the registration of the industrial agent.
(3) If a complaint is made under regulation 12 (2) the Registrar—
(a)
is to make a determination as to whether or not there are reasonable grounds for the complaint;
and
(b)
if the determination is that there are reasonable grounds for the complaint, endeavour to resolve
the complaint by conciliation under regulation 16.”
There appears to be, on a literal reading of regulations 14(1)(c) and 15(1), a contradiction or an inconsistency in the
obligations placed upon the Registrar. Regulation 14(1) appears to be expressed in mandatory terms. It says that the Registrar
“is” to conduct an inquiry into a complaint under regulation 12(1) or (2). It is not expressly made “subject to” any other
regulation. Whether it, nevertheless, is to be interpreted and applied subject to any other regulation is a matter of construction
of the regulation in its legislative context. Regulation 15, however, empowers the Registrar to reject a complaint before
conducting an inquiry in certain circumstances, which are set out in the regulation. In the course of the hearing before me, it
has been submitted on behalf of Broderick and Stokes that what the Registrar did in his decision of 3 September 2001 was to
act pursuant to regulation 15(1)(a) and reject Acosta’s original claim. In giving evidence, the Registrar did not agree that that
is what he had done or intended to do.
It also appears that there is an inconsistency between the provisions of regulation 15(1) and regulation 15(3). Regulation 15(1),
on its face, empowers the Registrar to deal with the complaint without conducting an inquiry. Regulation 15(3), however,
appears to be expressed in mandatory terms in that it says that, if a complaint is made under regulation 12(2), the Registrar is
to make a determination as to whether or not there are reasonable grounds for the complaint. It would appear that, on its face,
the subregulation requires that the Registrar must have first conducted an inquiry. A determination by the Registrar that there
are no reasonable grounds for the complaint is not a determination, which allows him to reject the complaint under regulation
15(1).
It may be, however, that the proper interpretation of regulation 15 is that subregulation (1) imposes a condition precedent in
respect of the disposal by the Registrar by inquiry of a regulation 12(1) or a regulation 12(2) complaint, namely, that the
Registrar must, before conducting an inquiry or before making a determination having conducted an inquiry, give
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consideration to the matters set out in paragraphs (a), (b) and (c) and determine whether or not he should reject the complaint
for any of the reasons set out in paragraphs (a), (b) or (c) of regulation 15(1).
If the Registrar does not determine under regulation 15(1) that a complaint made under regulation 12(2) should be rejected and
then determines, after conducting an inquiry under regulation 14(3), that there are reasonable grounds for that complaint, then
he is directed by regulation 15(3)(b) to endeavour to resolve the complaint by conciliation under regulation 16. Regulation
16(1) sets out how the Registrar may conduct conciliation proceedings. Regulation 16(2) says that if the complaint is resolved
to the satisfaction of the complainant and the agent then the agreement between the parties may be embodied in a
memorandum. That is a procedure which, it seems to me, would not be appropriate in respect of a complaint made pursuant to
regulation 12(1) concerning the registration of an agent. Whether or not the registration of an agent was improperly obtained
or whether or not at the time of registration there were grounds for refusing the application do not seem to me to be matters
which could properly be the subject of either conciliation proceedings or, arising out of such proceedings, resolution to the
satisfaction of the complainant and the agent. The matter of registration being achieved by due and proper process is a matter
as between the State, represented by the Registrar, and the agent. Additionally, the agent and an agent’s client would both have
a private interest in such matters. Any such interest, it seems to me, should not carry with it a right to resolve by agreement
between the complainant and the agent the issue of the lawfulness or propriety of the registration of the agent, which
agreement, it seems from the wording of regulation 16(2), would not require the agreement of the Registrar in respect of a
matter which is a matter of broad public interest. Public interest may include matters such as whether or not the agent was at
the material time a fit and proper person to be registered, whether or not he held sufficient professional indemnity insurance or
whether or not he had sufficient resources to provide professional indemnity. Those are not matters, which should be resolved
by agreement between only the agent and the client or former client.
Regulation 16(3) of the regulations provides that if, within 28 days of the Registrar giving notice under regulation 14(4) (i.e. of
the determination of the Registrar in relation to a complaint under regulation 12(1) and of the reasons therefore), the complaint
has not been resolved as contemplated in regulation 16(2), the Registrar is to issue a certificate authorising the complainant to
initiate proceedings before an Industrial Magistrate.
I find it difficult to understand how, if it and regulation 14(4) are interpreted literally, regulation 16(3) can be given any
practical meaning and effect. Regulation 14(4), if read literally, can apply only to a complaint made under regulation 12(1) and
not to a complaint made under regulation 12(2). As I have said, I cannot see that it would be at all appropriate for an agent and
a client to resolve by agreement between them the issue of the due and proper registration of an agent. That cannot have been
the intention of Parliament. Once the State has been put on notice that an agent who ought not to have been registered was, in
fact, registered, it is the State, through its duly appointed officers, administrative (i.e. the Registrar) or judicial (i.e. an
Industrial Magistrate or the Full Bench), which must resolve the matter. That is particularly so when one looks at the
provisions of regulation 15(2) which says that if the Registrar determines in relation to a complaint under regulation 12(1) that
registration was improperly obtained or at the time of registration there were grounds for refusing the application the Registrar
is to cancel the registration of the industrial agent. I am of the opinion that the intention of the legislation in regulation 15(2) is
to impose upon the Registrar a mandatory duty to cancel the agent’s registration forthwith upon the Registrar determining that
the criteria set out in paragraphs (a) and (b) of regulation 15(2) have been established. I am of the view that, in such
circumstances, the regulation gives to the Registrar no option at all as to whether or not registration of the agent will be
cancelled. That being the case it would be quite incongruous were the agent and the complainant client able, pursuant to
regulation 16, empowered to “resolve” the client’s complaint in a manner which may be inconsistent with the Registrar’s
mandatory obligation to cancel. In any event they do not have the power to cancel an agent’s registration which would
necessarily mean that there could never be a “resolution” by them, which would have the effect of cancellation of the agent’s
registration. Any such notion is a nonsense.
Regulation 16(5) directs that any conciliation process, which is in progress, is to cease if an appeal is lodged under regulation
19(1).
Regulation 17(1) enables a complainant to whom a certificate has been issued under regulation 16(3) to initiate proceedings
before an Industrial Magistrate. Regulation 17(4) requires the Industrial Magistrate to make a determination as to whether or
not the agent has failed to comply with any condition subject to which the agent was registered. That subregulation is directed
only at proceedings, which have their genesis in a complaint, made pursuant to regulation 12(2) and not to proceedings arising
from a complaint made pursuant to regulation 12(1). That view is consistent with regulation 17(5), which empowers an
Industrial Magistrate who finds that the agent has failed to comply with the relevant condition to either reprimand the agent or
cancel the agent’s registration and, in addition, to disqualify the agent from being registered as an industrial agent.
Although it may appear to be arguable from regulation 17(1) that it is only when a certificate has been issued under regulation
16(3), following the Registrar giving a notice under regulation 14(4) concerning a complaint made pursuant to regulation
12(1), that a complainant may commence proceedings before an Industrial Magistrate, other than by way of appeal under
regulation 19, it also appears, from regulations 17(4) and 17(5) that an Industrial Magistrate may be required to make a
decision under regulation 17 in respect of a complaint made under regulation 12(2) in connection with an alleged failure by an
industrial agent to comply with a condition subject to which the agent was registered. As I have previously mentioned,
regulation 16(3) only says that the Registrar can issue a certificate under that regulation where the Registrar has previously
given a notice, under regulation 14(4), to the complainant and the agent concerning a determination made by the Registrar in
respect of a complaint under regulation 12(1). In the present case, the form lodged by Acosta from which the present
interlocutory application arises contains no express indication of whether or not the proceedings have been sought to be
initiated upon the basis of a certificate purportedly issued pursuant to regulation 16(3), therefore, bringing the proceedings
within regulation 17 or, alternatively, by way of appeal under regulation 19.
Regulation 18(1) provides some direction to the Registrar when he is conducting an inquiry under regulation 14. It says—
“(1) In any inquiry under regulation 14, the Registrar —
(a)
is to proceed with as little formality and technicality and as speedily as the requirements of these regulations
and a proper hearing of the matter permit;
(b)
is not bound by the rules of evidence but may inform himself or herself of any matter in such manner as the
Registrar or industrial magistrate considers appropriate; and
(c)
may, subject to these regulations and the rules of natural justice, determine the procedures to be followed.”
Regulation 18(2) directs an Industrial Magistrate as to the hearing conducted by the Industrial Magistrate under either
regulation 17 or regulation 19. It says—
“(2) In any hearing under regulation 17 or 19 the industrial magistrate is to apply, so far as is practicable, the same
principles of practice and procedure as would be applied in an application before an industrial magistrate’s court
exercising its general jurisdiction.”
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Regulation 18(3) directs both the Registrar and Industrial Magistrate in respect of the conduct of proceedings. It says—
“(3) A party responding to a notice under regulation 14 (1) (b) or regulation 17 (2) or appearing at a hearing under
regulation 19 is entitled to —
(a)
be represented by a legal practitioner or by any other person;
(b)
be given a reasonable opportunity to call or give evidence and make submissions to the Registrar or
the industrial magistrate; and
(c)
examine or cross-examine witnesses.”
68 Regulation 14(1)(b) places an obligation on the Registrar, once having received the complaint under regulation 12(1) or 12(2),
to notify the agent who is the subject of the complaint of the time and manner in which the agent may respond to the
complaint. Regulation 18(3) is particularly relevant to a consideration of the character of the Further Decision of Registrar
Spurling dated 16 May 2002 and to a consideration of what he did leading up to his publishing the Further Decision.
69 Pursuant to regulation 19(1)(a), an appeal may be made to an Industrial Magistrate from a determination of the Registrar under
regulation 15(3) as to whether or not there are reasonable grounds for a complaint under regulation 12(2). Regulation 19(2)
provides that any such appeal is to be commenced by notice in the approved form lodged within 21 days after receiving notice
of the determination of the Registrar.
70 In regulation 3 (the Interpretation regulation), “approved” is defined to mean “approved by the Registrar”. I have not been
made aware of any form having been approved by the Registrar for the purposes of regulation 19(1) and I will proceed on the
basis that there has been no such formal approval published by the Registrar. I also, however, proceed on the basis that there
was a tacit “approval” by the Registrar of the form lodged by Acosta on 18 June 2002, regardless of whether or not it is
ultimately to be taken as having been lodged for purposes of regulation 17 or for purposes of regulation 19.
71 Regulation 19(4) says that, on an appeal, an Industrial Magistrate may confirm or reverse the determination of the Registrar.
The only determination that the Registrar can make in respect of a complaint made under regulation 12(2) is that there are or
there are not reasonable grounds for the complaint (regulation 15(3)) or, where appropriate, that the complaint is of a type
which falls within any of paragraphs (a) to (c) of regulation 15(1). The Registrar cannot cancel the registration of the agent
upon determining that there are reasonable grounds for a complaint made under regulation 12(2).
Industrial Magistrates’ Courts (General Jurisdiction) Regulations 2000 (“the GJ Regs”)
72 These regulations are made pursuant to the provisions of section 113(3) of the Act. There is provision in regulation 5 for the
Chief Stipendiary Magistrate to give directions as to the practice and procedure to be followed in proceedings generally before
an Industrial Magistrate where the GJ Regs or the Local Courts Act 1994 do not provide for the practice and procedure in such
proceedings or where there is inconsistency between the Local Courts Act 1994 and the GJ Regs. I am not aware of the Chief
Stipendiary Magistrate having given any directions in which it may be said that, for the purposes of regulation 18(2) of the IA
Regs, any principles of practice and procedure are set out which must be applied in the conduct of any hearing under
regulations 17 or 19 of the IA Regs.
73 Pursuant to regulation 7 of the GJ Regs, an Industrial Magistrate’s Court hearing an action may extend or abridge the time
specified in those regulations for the conduct of the proceedings before the Court. “Proceeding” is defined in regulation 3 as
meaning “a step taken in an action”. By virtue of the provisions of regulation 8, a proceeding is not invalid by reason only of a
failure to comply with the practice and procedure provided for by the regulations. An Industrial Magistrate can remedy any
defect by making appropriate orders.
74 Regulation 12(3) provides that where a document has been lodged with a clerk of the Industrial Magistrate’s Court and the
document does not comply with any provision of the GJ Regs, the clerk “may refuse to accept” the document for filing. I
interpret the “may” in regulation 12(3) as giving the clerk discretion as to whether or not the document should be accepted for
filing.
75 Part 4 of the GJ Regs, headed “Interlocutory applications”, empowers a party to make an interlocutory application. The
interlocutory application is to be supported by affidavit. The application and affidavit are to be in an “approved form”. In
regulation 3, “interlocutory application” is defined to mean, inter alia, an application for an “order in relation to practice and
procedure, default judgement or dismissal of a claim”. Pursuant to regulation 28, an Industrial Magistrate, before whom an
interlocutory application is brought, may, in addition to any power in the Act or the GJ Regs, make an order in relation to the
primary proceedings or, inter alia, dismiss the interlocutory application or make an order that takes effect in circumstances
specified in the order.
76 Part 5 of the GJ Regs is headed “Pre-trial conferences”. It requires a pre-trial conference to be listed before the clerk of the
court where a final order sought in a claim is not consented to in a response. Regulation 35, in my opinion, makes it clear that
at a pre-trial conference one of the duties of the clerk is to endeavour to assist in settlement of the action without the action
having to proceed to hearing before the Industrial Magistrate.
77 Part 7 of the GJ Regs, headed “Trials”, deals with the conduct of a trial before the Industrial Magistrate and regulation 49(5)
says—
“Except as provided in these regulations, a court hearing a trial is not bound by the rules of evidence and may inform itself
on any matter and in any manner as it thinks fit.”
78 A similar provision appears in regulation 18(1)(b) of the IA Regs.
Interpretation Act 1984 (WA)
79 Section 18 of the Interpretation Act 1984 says that in the interpretation of an Act and regulations the construction that would
promote the purpose or object of the legislation (whether the purpose or object is expressly stated) shall be preferred to a
construction that would not promote that purpose or object.
80 Pursuant to section 43 of the Interpretation Act 1984, subsidiary legislation is not to be inconsistent with the provisions of the
Act under which it is made and is void to the extent of any such inconsistency. There is a congruency between the object and
effect of the provisions of section 43(1) and those of section 47 of the Interpretation Act 1984. The latter says that any act
done under subsidiary legislation is deemed to be an act done under the written law pursuant to which the subsidiary
legislation was made.
81 Under section 55, where a written law confers a power or a duty to do any act of an administrative or executive nature, that
power or duty may be exercised as often as is necessary to correct any error or omission in any previous purported exercise of
the power or duty.
82 Where no time is otherwise specified within which an act is to be or may be done, section 63 of the Interpretation Act
1984 says that the act “… shall be done with all convenient speed and as often as the occasion arises”. What is “all convenient
67
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speed” will depend upon the circumstances of each case (Statutory Interpretation in Australia, Pearce & Geddes, 5th Edition,
paragraph 6.50).
RULES OF STATUTORY INTERPRETATION
Application of Section 18 of Interpretation Act 1984
83 The equivalent in Federal legislation of section 18 of the Interpretation Act 1984 is section 15AA of the Acts Interpretation
Act 1901 (Cth). The effect of section 15AA and of equivalent State legislative provisions, including section 18 of the
Interpretation Act 1984 is discussed in Statutory Interpretation In Australia (supra) at paragraphs 2.7 to 2.15 inclusive. At
paragraph 2.8 it is said that—
“… Section 15AA, however, requires the purpose or object to be taken into account even if the meaning of the words,
interpreted in the context of the rest of the Act, is clear. When the purpose or object is brought into account, an
alternative interpretation of the words may become apparent. And if one interpretation does not promote the purpose or
object of an Act and another interpretation does so, the latter interpretation must be adopted.”
84 The authors then quote from the decision of Dawson J in Mills v Meeking (1990) 91 ALR 16 at 30-1 where His Honour was
speaking of the effect of the provisions of section 35(a) of the Interpretation of Legislation Act 1984 (Vic), which is the
equivalent of section 15AA. His Honour said—
“[T]he literal rule of construction, whatever the qualifications with which it is expressed, must give way to a statutory
injunction to prefer a construction which would promote the purpose of an Act to one which would not, especially where
that purpose is set out in the Act. …
The approach required by s 35 needs no ambiguity or inconsistency; it allows a court to consider the purposes of an Act
in determining whether there is more than one possible construction. Reference to the purposes may reveal that the
draftsman has inadvertently overlooked something which he would have dealt with had his attention been drawn to it and
if it is possible as a matter of construction to repair the defect, then this must be done. However, if the literal meaning of
a provision is to be modified by reference to the purposes of the Act, the modification must be precisely identifiable as
that which is necessary to effectuate those purposes and it must be consistent with the wording otherwise adopted by the
draftsman. Section 35 requires a court to construe an Act, not to re-write it, in the light of its purposes.”
85 The authors then comment that the effect of what Dawson J said in Mills is that the consequence of a provision such as section
18 of the Interpretation Act 1984 is that the common law approaches to the interpretation of statutes usually described as the
“literal” and “purposive” have thereby been displaced. The authors go on (page 27) to emphasise, however, that section
18 does not permit a Court to ignore the actual words of a statute.
86 At paragraph 2.10 (page 28), Pearce and Geddes then comment about potential difficulties in endeavouring to comply with
provisions such as appear in section 18 of the Interpretation Act 1984 in the light of the particular language used by the
legislative provision under consideration. Reference is made, in that context, to commentary by McHugh JA who, in
Macalister v R (1990) 92 ALR 39, quoted MacKinnon LJ in Sutherland Publishing Co Ltd v Caxton Publishing Co Ltd
[1938] 1 CH 174 at 201, namely—
“When the purpose of an enactment is clear, it is often legitimate, because it is necessary, to put a strained interpretation
upon some words which have been inadvertently used, and of which the plain meaning would defeat the obvious intention
of the Legislature.”
87 At paragraph 2.11, reference is made to the judgment of Dawson, Toohey and Gaudron JJ in Chugg v Pacific Dunlop Ltd
(1990) 95 ALR 481 where their Honours said—
“ The choice directed by s35 (a) of the Interpretation of Legislation Act is not as to the construction which ‘will best
achieve’ the object of the Act. Rather, it a limited choice between a ‘construction that would promote the purpose or
object [of the Act]’ and one ‘that would not promote that purpose or object’.”
88 Pearce and Geddes state (paragraph 2.32) that—
“There are numerous cases that show the courts approach the interpretation of legislation by taking into account the
consequences of giving a particular meaning to an Act.”
89 The authors go on to cite a passage from the decision of Mason and Wilson JJ in Cooper Brookes (Wollongong) Pty Ltd v
FCT (1981) 35 ALR 151 at 169-170, namely—
“The fundamental object of statutory construction in every case is to ascertain the legislative intention by reference to the
language of the instrument viewed as a whole. But in performing that task the courts look to the operation of the statute
according to its terms and to legitimate aids to construction.
… If the judge applies the literal rule it is because it gives emphasis to the factor which in the particular case he thinks is
decisive. When he considers that the statute admits of no reasonable alternative construction it is because (a) the
language is intractable or (b) although the language is not intractable, the operation of the statute, read literally, is not
such as to indicate that it could not have been intended by Legislature.
On the other hand, when the judge labels the operation of the statute ‘as absurd’, ‘extraordinary’, ‘capricious’,
‘irrational’ or ‘obscure’ he assigns a ground for concluding that the Legislature could not have intended such an
operation and that an alternative interpretation must be preferred. But the propriety of departing from the literal
interpretation is not confined to situations described by these labels. It extends to any situation in which for good reason
the operation of the statute on a literal reading does not conform to the legislative intent as ascertained from the
provisions of the statute, including the policy which may be discerned from those provisions.
Quite obviously questions of degree arise. If the choice is between two strongly competing interpretations, as we have
said, the advantage may lie with that which produces the fairer and more convenient operation so long as it conforms to
the legislative intention. If, however, one interpretation has a powerful advantage in ordinary meaning and grammatical
sense, it will only be displaced if its operation is perceived to be unintended.”
90 The authors then go on to comment that the decision in the Cooper Brookes case was delivered shortly before section 15AA of
the Acts Interpretation Act 1901 came into operation. They say, however, that, since then, the quoted passage has been
frequently cited and relied on and they give examples of a number of cases where that has been done which cases include
decisions of the High Court. It is later said by Pearce and Geddes (paragraph 2.33) that interpretation by reference to
consequences is essentially a shorthand version of the purposive approach to interpretation and that it is, in effect, an approach
which says that whatever the purpose of the statute it cannot have been intended to carry the particular meaning which is
avoided by the adoption of the approach. It is further said that the approach of taking into account the consequences of giving a
particular interpretation is applied most obviously where one interpretation would render a section ineffectual while another
would give it a field of operation and that the requirement that a Court endeavour to give some effect to all provisions of an
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Act demands that the latter alternative be adopted. At paragraph 2.34 the authors caution against use of the unsatisfactory
consequences approach unless “a more attractive alternative interpretation of the words used in the legislation is available”. It
is also noted that another difficulty, which may be encountered, is that there may be potential for opinions to differ as to
whether or not the consequences of a literal interpretation are unsatisfactory.
Cases Relied Upon By The Parties
91 In written submissions made to me both parties made reference to two cases which I had drawn to their attention, namely, the
decision of the High Court in Project Blue Sky Inc v Australian Broadcasting Authority (1998) HCA 28, and Re Monger; Ex
Parte United Construction Pty Ltd [2002] WASCA 253.
Project Blue Sky
92 In broad terms, this case required the High Court to give consideration to the consequences of the Australian Broadcasting
Authority having purported to act in a manner that was inconsistent with expressed legislative directions contained in the
Broadcasting Services Act 1992 (Cth). The Court directed its attention to the law concerning construction of statutes; in
particular, issues arising out of non-compliance with statutory requirements in the doing of acts otherwise authorised by statute
and approaches to the interpretation of provisions contained within legislation.
93 In his reasons for decision (paragraph 34) Brennan CJ said—
“When the Parliament confers a power and statutorily directs the manner of its exercise, ‘[t]he ambit of the power must
be ascertained by the character of the statute and the nature of the provisions it contains”: Morton v Union Steamship Co
of New Zealand Ltd (1951) 83 CLR 402 at 410. Therefore a provision conferring the power must be so construed as to
conform with a provision governing the manner of its exercise. The authority conferred on the repository of a general
power cannot be exercised in conflict with a provision which governs the manner of its exercise; the constraint on the
exercise of a power defines the ambit of the power granted. A purported exercise of a power in breach of the provision
which governs the manner of its exercise is invalid, since there is no power to support it.
(paragraph 35): … A statutory direction as to the manner in which a power may be exercised is not a condition upon the
existence of the power or a mere direction as to the doing of some preliminary or collateral act. It is a delimitation of the
power itself.
(paragraph 36): If the power exercised by a repository is within the ambit of the power reposed, there can be no
unlawfulness on the part of the repository in exercising it. Either there is power available for exercise in the manner in
which the repository has exercised it and the exercise is lawful or there is no power available for exercise in the manner
in which the repository has purported to exercise it and the purported exercise is invalid.
(paragraph 37): A provision which directs the manner of the exercise of a power is quite different from a provision which
prescribes an act or the occurrence of an event as a condition on the power - that is, a provision which denies the
availability of the power unless the prescribed act is done or the prescribed event occurs. In one case, power is available
for exercise by the repository but the power available is no wider than the direction as to the manner of its exercise
permits; in the other case, no power is available for exercise by the repository unless the condition is satisfied. A
provision which prescribes such a condition has traditionally been described as mandatory because non-compliance is
attended with invalidity. A purported exercise of a power when a condition has not been satisfied is not a valid exercise of
the power.
(paragraph 38): A third kind of provision must be distinguished from provisions which restrict the ambit of the power and
provisions which prescribe conditions on its availability for exercise. A provision may require the repository or some
other person to do or to refrain from doing something (sometimes within a period prescribed by the statute) before the
power is exercised but non-compliance with the provision does not invalidate a purported exercise of the power: the
provision does not condition the existence of the power. Such a provision has often been called directory, in
contradistinction to mandatory, because it simply directs the doing of a particular act (sometimes within a prescribed
period) without invalidating an exercise of power when the act is not done or not done within the prescribed period. The
description of provisions as either mandatory or directory provides no test by which the consequences of non-compliance
can be determined; rather, the consequences must be determined before a provision can be described as either
mandatory or directory.
(paragraph 39): The terms of the statute show whether a provision governs the manner of exercise of a general power, or
is a condition on a power, or merely directs the doing or refraining from doing an act before a power is exercised. The
distinction between conditions on a power and provisions which are not conditions on a power is sometimes difficult to
draw, especially if the provision makes substantial compliance with its terms a condition. Then an insubstantial noncompliance with the same provision seems to give the provision a directory quality, although in truth such a provision
would have a dual application: substantial non-compliance is a condition; insubstantial non-compliance is not.”
94 Brennan CJ then went on to consider the means by which the intention of Parliament can be ascertained. He said (paragraph
41)—
“The purpose of construing the text of a statute is to ascertain therefrom the intention of the enacting Parliament. When
the validity of a purported exercise of a statutory power is in question, the intention of the Parliament determines the
scope of the power as well as the consequences of non-compliance with a provision prescribing what must be done or
what must occur before a power may be exercised. If the purported exercise of the power is outside the ambit of the
power or if the power has been purportedly exercised without compliance with a condition on which the power depends,
the purported exercise is invalid. If there has been non-compliance with a provision which does not affect the ambit or
existence of the power, the purported exercise of the power is valid. To say that a purported exercise of a power is valid is
to say that it has the legal effect which the Parliament intended an exercise of the power to have.”
95 In their joint decision, the remaining members of the Court, McHugh, Gummow, Kirby and Hayne JJ made reference to the
provisions of section 3 of the Broadcasting Services Act 1992 (Cth) in which the objects of the Act were set out and
(paragraph 60) identified from those objects a primary purpose of the Act. They later said—
“(paragraph 69): The primary object of statutory construction is to construe the relevant provision so that it is consistent
with the language and purpose of all the provisions of the statute. The meaning of the provision must be determined ‘by
reference to the language of the instrument viewed as a whole’. In Commissioner for Railways (NSW) v Agalianos, Dixon
CJ pointed out that ‘the context, the general purpose and policy of a provision and its consistency and fairness are surer
guides to its meaning than the logic with which it is constructed’. Thus, the process of construction must always begin by
examining the context of the provision that is being construed.”
(paragraph 70): A legislative instrument must be construed on the prima facie basis that its provisions are intended to
give effect to harmonious goals. Where conflict appears to arise from the language of particular provisions, the conflict
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must be alleviated, so far as possible, by adjusting the meaning of the competing provisions to achieve that result which
will best give effect to the purpose and language of those provisions while maintaining the unity of all the statutory
provisions. Reconciling conflicting provisions will often require the court ‘to determine which is the leading provision
and which the subordinate provision, and which must give way to the other’. Only by determining the hierarchy of the
provisions will it be possible in many cases to give each provision the meaning which best gives effect to its purpose and
language while maintaining the unity of the statutory scheme.
(paragraph 71): Furthermore, a court construing a statutory provision must strive to give meaning to every word of the
provision. In The Commonwealth v Baume, Griffiths CJ cited R v Berchet to support the proposition that it was ‘a known
rule in the interpretation of Statutes that such a sense is to be made upon the whole as that no clause, sentence, or word
shall prove superfluous, void, or insignificant, if by any other construction they may be made useful and pertinent’.”
96 Their Honours later said—
“(paragraph 78): However, the duty of a court is to give the words of a statutory provision the meaning that the
legislature is taken to have intended them to have. Ordinarily, that meaning (the legal meaning) will correspond with the
grammatical meaning of the provision. But not always. The context of the words, the consequences of a literal or
grammatical construction, the purpose of the statute or the canons of construction may require the words of a legislative
provision to be read in a way that does not correspond with the literal or grammatical meaning.”
97 Their Honours went on to conclude that the Australian Broadcasting Authority had acted in breach of the Broadcasting
Services Act 1992 (Cth) but stated that it did not follow that such an act was of no force or effect (paragraph 86). They later
said—
“(paragraph 91): An act done in breach of a condition regulating the exercise of a statutory power is not necessarily
invalid and of no effect. Whether it is depends upon whether there can be discerned a legislative purpose to invalidate
any act that fails to comply with the condition. The existence of the purpose is ascertained by reference to the language of
the statute, its subject matter and objects, and the consequences for the parties of holding void every act done in breach
of the condition. Unfortunately, a finding of purpose or no purpose in this context often reflects a contestable judgment.
The cases show various factors that have proved decisive in various contexts, but they do no more than provide guidance
in analogous circumstances. There is no decisive rule that can be applied; there is not even a ranking of relevant factors
or categories to give guidance on the issue.
(paragraph 92): Traditionally, the courts have distinguished between acts done in breach of an essential preliminary to
the exercise of a statutory power or authority and acts done in breach of a procedural condition for the exercise of a
statutory power or authority. Cases falling within the first category are regarded as going to the jurisdiction of the
person or body exercising the power or authority. Compliance with the condition is regarded as mandatory, and failure
to comply with the condition will result in the invalidity of an act done in breach of the condition. Cases falling within the
second category are traditionally classified as directory rather than mandatory. In Pearse v Morrice, Taunton J said ‘a
clause is directory where the provisions contain mere matter of direction and nothing more’. In R v Loxdale, Lord
Mansfield CJ said ‘[t]here is a known distinction between circumstances which are of the essence of a thing required to
be done by an Act of Parliament, and clauses merely directory’. As a result, if the statutory condition is regarded as
directory, an act done in breach of it does not result in invalidity. …
(paragraph 93): In our opinion, the Court of Appeal of New South Wales was correct in Tasker v Fullwood in criticising
the continued use of the ‘elusive distinction between directory and mandatory requirements’ and the division of directory
acts into those which have substantially complied with a statutory command and those which have not. They are
classifications that have outlived their usefulness because they deflect attention from the real issue which is whether an
act done in breach of the legislative provision is invalid. The classification of a statutory provision as mandatory or
directory records a result which has been reached on other grounds. The classification is the end of the inquiry, not the
beginning. That being so, a court, determining the validity of an act done in breach of a statutory provision, may easily
focus on the wrong factors if it asks itself whether compliance with the provision is mandatory or directory and, if
directory, whether there has been substantial compliance with the provision. A better test for determining the issue of
validity is to ask whether it was a purpose of the legislation that an act done in breach of the provision should be invalid.
… In determining the question of purpose, regard must be had to ‘the language of the relevant provision and the scope
and object of the whole statute’.”
98 After concluding that the act of the Australian Broadcasting Authority which had been done in breach of the provisions of the
Act, Their Honours said that the section which had been breached by the act of the Authority—
“(paragraph 94): … proceeds on the hypothesis that the ABA has power to perform certain functions and directs that it ‘is
to perform’ those functions ‘in a manner consistent with’ the four matters set out in the section. In the present case, for
example, s 158(j) as well as s 122 authorised the making of a standard relating to the Australian content of television
programs. Thus, the making of an Australian content standard was not outside the powers granted to the ABA even
though, as we have concluded, cl 9 of the Standard was made in breach of the Act. The fact that s 160 regulates the
exercise of functions already conferred on the ABA rather than imposes essential preliminaries to the exercise of its
functions strongly indicates that it was not a purpose of the Act that a breach of s 160 was intended to invalidate any act
done in breach of that section.
(paragraph 95): That indication is reinforced by the nature of the obligations imposed by s 160. Not every obligation
imposed by the section has a rule-like quality which can be easily identified and applied. …”
99 Their Honours went on to say (paragraph 99) that while section 160 of the Broadcasting Services Act 1992 (Cth) imposed “a
legal duty on the ABA, an act done in breach of its provisions is not invalid”. They went on to say (paragraph 100) that though
the act in question was not invalid it was nevertheless a breach of the Broadcasting Services Act 1992 (Cth) and therefore
unlawful.
Re Monger
100 Monger’s case concerned applications for relief by way of prerogative writ made before a Full Court consisting of five Judges
in the Supreme Court of Western Australia. The proceedings arose out of certain decisions made by a Director of Conciliation
& Review and a Review Officer in the course of the exercise of their functions pursuant to the Workers Compensation and
Rehabilitation Act 1971 (WA) and regulations made thereunder. Both parties before me made reference to that decision in
their submissions to me. In his reasons for decision Anderson J (with whom Malcolm CJ and Wallwork and Templeman JJ
expressly agreed), said that the Court was bound to proceed on the basis that the Director had no jurisdiction to accept a
referral of a matter to him from a worker which was accompanied by non-compliant medical evidence which did not confer
any jurisdiction upon the Director to accept and act upon the worker’s referral. His Honour said that from that it must follow
that the Director’s subsequent decisions were liable to be quashed. He said that the question as to whether or not such

996

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

decisions were an absolute nullity or were decisions which were only voidable in the sense that they were effective for their
intended purpose until quashed is a question which the Court had no need to decide. (paragraph 30)
101 His Honour then went on to find that, as the Director had no jurisdiction in respect of the worker’s referral, the decision of the
Director to refer the dispute to the Review Officer was consequently beyond any jurisdiction which the legislation conferred
upon the Director and conferred no jurisdiction upon the Review Officer to deal with the matter the Director had referred to
the Review Officer. (paragraph 44)
102 Fitzgerald AJ, in the course of considering the effect of the decisions of the Director and of the Review Officer, said—
“Neither party seriously challenged the “orthodox judicial position” (Aronson & Dyer, Judicial Review of Administrative
Action, 2nd Ed., (500) that neither the Director’s referral of the degree of Mr Santos’ disability to the Review Officer nor
the Review Officer’s decision on that referral was automatically a nullity because of Mr Santo’s non-compliance with
section 93D(6). While an administrative decision that is beyond power is correctly described as void and not merely
voidable, invalidity is not an automatic consequence of the decision-makers lack of power but results from and is
dependent on a Court’s determination of invalidity, even if the impugned decision is then invalid from the time when it
was made.” (paragraph 66)
“The Orthodox Judicial Position”
103 The reference by Fitzgerald AJ in Monger’s case to the “orthodox judicial position” and to the text “Judicial Review of
Administrative Action” by Aronson & Dyer relates to commentary in that text by the authors in the course of their discussion
in Chapter 11 of administrative conduct on the part of the bureaucracy. The authors had stated that the view of Professor
Wade, namely, that “nothing is void from the outset until a Court says so” was radical in its time but has now become the
orthodox judicial position.
104 The Authors had earlier commented (paragraph 494 to 495) that—
“Bureaucrats need public power to authorise them to make official decisions affecting others”. The decision does not
count as an official decision if it exceeds power, but the law recognises the affected person’s need for a judicial remedy,
just as it recognises the right to damages. The likelihood is that the decision will be treated as effective until the Court
pronounces that it was unauthorised. Once the Court makes its pronouncement, the bureaucracy will defer to the Court’s
word, and cease treating its decision as having legal force. Theoretically, an unauthorised decision is a nullity. It has
happened, however, and the affected person needs judicial authority to treat it as invalid, because only the Court’s word
trumps the bureaucrat’s. The authority of public power and public officials is dependent on their legality. Our law copes
with the decision-maker who has exceeded their authority by denying their public status. Its medium of expression in that
denial is the concept of ‘nullity’.”
105 Aronson & Dyer go on to say (paragraph 499)—
“The truth is that there is no such thing as a complete nullity; it always takes a Court decision to say so. … Further, the
Court will uphold a challenge to the validity of an imputative decision only if it is made by a person with standing, who
applies by the right procedure to the right Court within the time limited to making the challenge, and against whose
application there is no discretionary reason for refusing a judicial remedy.”
106 Reference is then made to a comment of Lord Hailsham in London & Clydeside Estates Limited v Aberdeen District Council
(1980) 1 WLR 182 at 189 to 190 where it was said that in “ … every case … the Court’s real problem, where the ground of
challenge has been made out, is to determine the legal consequence of the illegality”. The authors later refer to the decision of
the High Court in Project Blue Sky (supra) and comment that—
“Blue Sky’s moulded remedy shows that the usually harsh “all or nothing” choice offered by the distinction between
nullity and valid illegality is not always necessary. In showing this Blue Sky also points the way to a diminution in the
importance of the nullity concept …”
Minister for Immigration and Multicultural Affairs v Bhardwaj [2002] HCA 11
107 The High Court in this case discussed the failure of an administrative authority to comply with the express requirements of the
legislative provisions which empowered the authority to act. In their joint judgment, Gaudron and Gummow JJ (paragraphs
45 to 53) discussed the nature of administrative decisions and, in particular, discussed decisions involving jurisdictional error.
They said (paragraph 51) that—
“There is, in our view, no reason in principle why the general law should treat administrative decisions involving
jurisdictional error as binding or having legal effect unless and until set aside. A decision that involves jurisdictional
error is a decision that lacks legal foundation and is properly regarded, in law, as no decision at all.”
THE HEARING ON THE PRELIMINARY ISSUES
108 The hearing before me concerning the preliminary issues raised by the application of the Respondents in respect of Acosta’s
subsequent claim took place before me on 6 November 2002. One witness was called, namely, the Registrar, Mr Spurling. He
was called by Mr Stokes. There was no other evidence given. I then began to hear submissions from Mr Stokes. It was then
agreed that further submissions would be received from Mr Stokes in writing and that responsive written submissions would
be received from Counsel for Acosta, Mr Kemp, on dates that were later set by me, the last of those dates being in midDecember.
The Evidence of the Registrar
109 The Registrar gave evidence to the effect that he had received from Acosta, on 18 July 2001, what he accepted as a complaint
for the purposes of regulation 12 of the IR Regs concerning alleged conduct on the part of Broderick and Stokes while acting
in their respective capacities as industrial agents. He said that he had never turned his mind to the question of whether or not
Acosta had complied with the provisions of regulation 12(3) of the IA Regs, namely, whether or not the complaint had been
lodged within 28 days of Acosta “… becoming aware of the facts of the matter giving rise to …” the allegations. He said that
he had never been asked to extend the period within which the complaint could be lodged and that he had never purported to
exercise the power given to him by regulation 12(2) to extend the period within which it may be lodged. He said, in effect, that
he had never given consideration to whether or not exceptional circumstances existed which could have satisfied him that the
prescribed period for lodgement should be extended.
110 The Registrar gave evidence that he had determined that the complaint was “without substance”. He said that prior to
publishing his determination he had undertaken an inquiry which had been conducted by his reading the complaint and the
responses that had been received from Broderick and Stokes and giving consideration to that material. He said that he had
determined that conciliation was not necessary because the complaint was not sustained. He said that he had not issued any
certificate of the type referred to in regulation 16(3) at or about the time when he published his determination on 3 September
2001. No conciliation, he said, had taken place for the purposes of the IA Regs. By inference, he said, in effect, that he had
not, for purposes of regulation 15(3)(b) endeavoured resolution by conciliation.
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111 During cross-examination, the Registrar said that he had accepted the statutory declaration which he had received from Acosta

as constituting a complaint for the purposes of regulation 12 and that, apart from obtaining responses from Broderick and
Stokes and giving consideration to all of that written material, he had not conducted any other form of investigation or inquiry.
112 It was the evidence of the Registrar that he subsequently received from Acosta, on 4 October 2001 and 9 April 2002, further
written communications. The Registrar also said that, as a consequence of having received the communication from Acosta on
4 October 2001, he met with Acosta on 26 February 2002. He said that he had not notified Broderick and Stokes of his receipt
of or of the content of those communications nor of his intention to meet with or of his having met with Acosta. Broderick and
Stokes had not, therefore, any awareness of those matters and had, accordingly, not been afforded any opportunity to respond
to the written material or to attend at the meeting held on 26 February 2002 or to furnish any comment to the Registrar in
respect of any matters which had been mentioned or discussed at the meeting. During cross-examination, the Registrar said
that he had considered the initial communication dated 4 October 2001 in the context of it being the expression of a view by
Acosta to the effect that in arriving at the conclusions which he had set out in his determination dated 3 September 2001 the
Registrar had been in error. The Registrar said that by letter dated 1 February 2002 he had informed Acosta to the effect that at
that time he saw no reason to change anything which he had said in that determination. In respect of the letter dated 9 April
2002, the Registrar said that Acosta had raised further issues. He said that it appeared to him, from the two written
communications and from discussions that he had had with Acosta at the meeting on 26 February 2002, that Acosta had
interpreted his determination of 3 September 2001 as containing an indication by the Registrar that it was the opinion of the
Registrar that Acosta had failed to provide him with sufficient information. He said that he wanted to give to Acosta an
opportunity to understand that the Registrar had, in the making of his determination of 3 September 2001, given consideration
to all of the material that had been placed before the Registrar at that time. He said that he therefore offered to meet with
Acosta in order to give Acosta the chance to tell the Registrar “where I had missed something”.
113 The Registrar never said that it was ever his intention, in receiving and giving consideration to the written communications
from Acosta dated 4 October 2001 and 9 April 2002 nor in meeting with him on 26 February 2002, to either re-open the
inquiry that he had previously conducted pursuant to regulation 12 and for purposes of which he had made a determination and
published it on 3 September 2001, nor that it was his intention to conduct a fresh inquiry pursuant to regulation 12(2). He did
not say that he did intend to or did undertake any form of “conciliation” for the purposes of the IA Regs by his actions in
respect of the subsequent communications and the subsequent meeting.
114 The Registrar, on 16 May 2002 issued a document which he entitled “Further Decision” (exhibit B). In that document he made
a comment concerning the issuing of a certificate under regulation 16(3). I have previously set out what he said (paragraph
31).
115 The Registrar’s explanation for making reference in the Further Decision to a “certificate” was that, as the regulations did not
describe what a “certificate” was and as there was no prescribed or other form of “certificate”, he felt that he should make the
appropriate effort to endeavour to constitute the Further Decision as such a certificate because “I didn’t want to impede the
Acostas from taking the matter to any subsequent place if they were able to do so by there being no such thing as a
‘certificate’. I didn’t think it was for me to interpret whether or not it was a certificate, but I wanted to make it beyond doubt,
certainly by May 2002, that I had done my best to issue whatever was called a ‘certificate’.” (transcript page 165).
116 It was the evidence of the Registrar that in the Further Decision he had intended to act under regulation 15(3) and not
regulation 15(1) when he made his determination in September 2001. In re-examination he said that he did not “reject”,
pursuant to regulation 15(1), Acosta’s complaint. He also, however, said in evidence “…I certainly rejected the complaint as
being of no substance that I could entertain conciliation and do the subsequent things required under the regulations. It was
not a complaint I rejected it.”(transcript page 167).
Submissions Of The Parties
117 My understanding of the thrust of the oral and written submissions made on behalf of Broderick and Stokes is as follows.
118 It is submitted in respect of the complaint of Acosta constituted by the statutory declaration received by the Registrar on
18 July 2001, that the only inference capable of being drawn in the light of the circumstance that on 29 May 2001, more than
28 days prior to 18 July 2001, Acosta must, for the purposes of regulation 12(3) of the IA Regs, be taken to have been “aware
of the facts of the matter giving rise to” the alleged failures on the part of the two agents which form the basis of the complaint.
It is said that the Registrar’s powers to deal with a complaint made under regulation 12 arise only from the regulations and that
he has no inherent jurisdiction to deal with such a matter. It is said that the decision of the Registrar to deal with the complaint
in those circumstances is void. In that regard reference is made by Mr Stokes to the case of Project Blue Sky and the case of
Re: Monger. It is argued that the time limitation imposed by regulation 12(3) is a condition precedent to the proper
commencement of a competent complaint pursuant to regulation 12. It is submitted that without compliance with the time
limitation and the statutory declaration requirement a grievance does not become a complaint under regulation 12. It is further
submitted that, as discussed in Project Blue Sky, compliance with the provisions of regulation 12 concerning the period within
which a complaint may be lodged is an “essential preliminary to the exercise of the administrative function by the Registrar”.
Mr Stokes also submits that, in respect of regulations 12(3) and 12(4), there was no substantial compliance with the
requirements of regulation 12. It follows, he says, that the inquiry and determination of the Registrar were not valid, that
therefore, “... the purported exercise of the Registrar’s statutory discretion is a nullity up to and including the determination
on 3 September 2001”. It is argued that regulation 7 of the GJ Regs is not available to remedy any non-compliance by the
Registrar.
119 It is argued, concerning what is described as the “conduct of the Registrar following the publication of his determination of
3 September 2001”, that such conduct occurred at a time when he was functus officio in respect of the initial complaint made
by Acosta. It is said that, having published his determination on 3 September 2001, there was no further function or act, which
the Registrar was permitted by the regulations to perform. It is said that he could not re-open his inquiry or amend his
determination or in some other way re-visit it.
120 It is submitted that if there is a need for an extension of the period of time within which Acosta may bring his application dated
18 June 2002 before an Industrial Magistrate that the extension which would be required would be one to a period in excess of
nine months after the date of the determination of 3 September 2001 which is the only determination that was made and which
could be the subject of proceedings before an Industrial Magistrate. It is also submitted that, in any event, in considering
whether or not the period should be extended it is necessary to give consideration to the chances of success by Acosta in any
proceedings before the Industrial Magistrate. In that regard, the only material that I have before me which may enable me to
undertake such a consideration is the evidence of the Registrar given before me together with the contents of his initial and
further decisions and the statutory declarations and documents exhibited thereto from which the decisions arose.
121 Broderick and Stokes also argue that the Registrar made a determination on 3 September 2001 under regulation 15(1) and not
regulation 15(3). It is said that the statement by the Registrar in the final paragraph of his determination that there were not
“sufficient grounds” is, in effect, a finding by him that the complaints were “without substance”, the effect of which finding, it
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is said, is that the Registrar was obliged, by regulation 15(1), to “reject” the complaint pursuant to that regulation. It is argued
that “not sufficient” does not mean the same as “not reasonable” the latter term being used in regulation 15(3)(a). It is noted in
the submissions that the Registrar did not undertake conciliation pursuant to regulation 15(3) and regulation 16 and that he did
not issue any “certificate” pursuant to regulation 16(3). Broderick and Stokes also assert that regulation 14(4)(a), to which
reference was made by the Registrar in the determination of 3 September 2001 appears to be inappropriate as regulation 14(4)
expressly refers to regulation 12(1) whereas the complaint which the Registrar then had before him was clearly a complaint
under regulation 12(2).
122 It is then submitted that the determination of 3 September 2001, having been made pursuant to the provisions of regulation
15(1)(a), cannot be the subject of an appeal to an Industrial Magistrate under regulation 19(1).
123 Mr Kemp filed written submissions on behalf of Acosta. He submitted that the important issues which needed to be
determined were, firstly, whether or not the Registrar had accepted a subsequent “complaint” and then issued a certificate
pursuant to regulation 16(3) of the IA Regs, secondly, whether, if he had done so, he was authorised by the legislation to do
that and, thirdly, if he was not so authorised, is there any jurisdiction or power in an Industrial Magistrate to conduct any
proceedings arising from what the Registrar had done. He also raised the issue of whether or not, if a complaint has otherwise
been properly dealt with by the Registrar but no certificate has been issued pursuant to regulation 16(3) an Industrial
Magistrate has any power to deal with the matter pursuant to the IA Regs.
124 Counsel submitted that the evidence of the Registrar, together with the relevant exhibits demonstrated that the Registrar had
made a determination, which he published on 3 September 2001, pursuant to the provisions of regulation 15(3)(a). The
consequence of that, he said, was that the documents lodged by Acosta in order to have the issues therein raised before and
dealt with by an Industrial Magistrate constituted an appeal pursuant to regulation 19(1)(a) of the IA Regs. He noted that there
was no “approved form” for purposes of appeals under regulation 19. He argued that the provisions of regulation 8 of the GJ
Regs provided the legislative means whereby the lodgement of Acosta’s documents could be accepted as the lodgement of an
appeal to an Industrial Magistrate for purposes of regulation 19.
125 In connection with the issue of the period of time specified in regulation 12(3) within which a complaint under regulation
12(2) is to be lodged, Mr Kemp conceded that the lodgement of the complaint which was the subject of the Registrar’s
determination of 3 September 2001 occurred beyond a period of 28 days fixed by the subregulation. He submitted that the
Registrar must be taken to have decided that the complaint had been properly made and lodged and that the Registrar had
concluded that he had power to conduct the enquiry. He made reference to the judgment of Anderson J in Re: Monger (supra)
at paragraph 43. He suggested that what needed to be determined was, firstly, whether the Registrar had acted beyond power
and, secondly, if he had not, whether an Industrial Magistrate could set aside any determination which fell from the Registrar
as a consequence of him having acted upon the out of time complaint or whether or not it was the case that the determination
was valid unless and until it was set aside by a competent Court. The question to be answered, he said, was whether or not the
Registrar’s determination was a nullity as a result of there having been a non-compliance with the provisions of regulation
12(3). He said that the approach to be taken in deciding that issue is that which is set out in the joint judgment in Project Blue
Sky (supra) at paragraph 93. Counsel also drew my attention to the comments of Fitzgerald AJ in Re: Monger (supra) at
paragraph 66 concerning the “orthodox judicial position”. Mr Kemp’s further submission was that because the Registrar has
the power to extend the period of time for lodgement of complaints, which power is expressly set out in regulation 12(3), it
could be taken that the proper interpretation of the regulations is that they do not indicate that an out of time complaint will
always and necessarily be an invalid complaint. In other words, he said, it is not an “essential preliminary” to the making of a
complaint and to the lawful disposition of it by the Registrar that the complaint must have been lodged within the time
required by the subregulation. He again referred me to commentary from the joint judgment in Project Blue Sky (supra),
namely, at paragraphs 94 and 97.
126 In response to the submissions of Mr Stokes in respect of his arguments which raised the application of principles of functus
officio, Mr Kemp said that, pursuant to regulation 18 of the IA Regs, the Registrar has very wide powers in the course of
conducting an inquiry under regulation 14 and that such powers include a power to determine the procedures to be followed.
He said that it followed that by accepting and dealing with the information given to him by Acosta after the date of the
determination of 3 September 2001, the Registrar had, in effect, continued to investigate up until the time of the Further
Decision and that he was therefore not functus officio at the time when he accepted and acted upon that subsequent material
and made his Further Decision. It was submitted that even if the conduct of the Registrar in continuing to act as he did after
making his determination of 3 September 2001 was not something which he was empowered to do, that there was no power
vested in an Industrial Magistrate to set aside the Further Decision and that that decision was not automatically invalid. In any
event, it was submitted, the Industrial Magistrate’s Court has power to extend the time.
127 The findings sought on behalf of Acosta were as follows—
“1 That Acosta had properly initiated an appeal pursuant to the provisions of regulation 19 to an Industrial Magistrate.
2
That the Registrar’s determination of 3 September 2001 was a determination made pursuant to the provisions of
regulation 15(3)(a) of the IA Regs.
3 That the conduct of the Registrar in accepting Acosta’s complaint at a time which was beyond the time specified in
regulation 12(3) for the lodgement of complaints did not make any subsequent determination made by the Registrar
invalid.
4
That the Registrar’s decision to conduct further investigations after having published his determination of
3 September 2001 was not an invalid decision.
5
That the decision of the Registrar made on 16 May 2002 – the “Final Decision” – was, in effect, a determination
made for the purposes of regulation 15(3)(a) that there were no “reasonable grounds for the complaint”.
CONCLUSIONS
The Interpretation Of Regulation 14(4)
128 Regulation 12(1) is directed at the making of complaints concerning the registration of agents. Regulation 12(2) is aimed at the
making of complaints alleging non-compliance by industrial agents with conditions to which registration was subject. Pursuant
to regulation 8, every registered agent, as a condition of registration, is required to comply with the code of conduct set out in
Schedule 1 to the IA Regs. Subregulations (1), (2), (3) and (5) of regulation 14, as expressed therein, apply to complaints made
under both regulation 12(1) and regulation 12(2). Regulations 14, 15 and 16 direct the Registrar through a series of steps and
procedures which the Registrar must undertake in order to discharge his duties in respect of complaints made under regulation
12. Some of the steps and procedures set out in regulation 14 to 16 inclusive apply to both categories of complaint which may
be made under regulation 12. Some of the steps and procedures, however, apply to one category of complaint but not to the
other. That, in my opinion, necessarily arises from the difference in the nature of the two categories of complaint. In respect of
a complaint made pursuant to regulation 12(2) there is express provision in regulation 15(3)(b) and in regulation 16 for a
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process of conciliation to be embarked upon in prescribed circumstances. There is no such express provision which enables
conciliation to take place in respect of a complaint made under regulation 12(1) concerning the improper obtaining of
registration of an agent or concerning an allegation that at the time of registration there may have been grounds for refusing the
application to register. That is logical and is consistent with a view that, while a complaint concerning an agent, in terms of an
alleged failure to comply with a condition of registration, may be something that, in the context of the whole of the Act and the
IA Regs, may properly be a matter which could appropriately be resolved by agreement between the parties, on the other hand,
a complaint concerning the proper registration of an agent is not a matter which should be disposed of by agreement between
the parties but, rather, is a matter which must be dealt with as a matter which concerns the Registrar, the general public interest
and the State in respect of its resolution. It appears to me that the agreement, which the complainant and the agent may reach
under regulation 16(2), is an agreement to which the Registrar need not be a party. I do not interpret the word “may” in that
subregulation, where it appears in relation to the power given to the Registrar to embody the terms of any agreement in a
memorandum, as conferring upon the Registrar either a right to be a party to the agreement or to direct what the terms of it
may be or to confer a discretionary power to refuse to draw up a memorandum reflecting the agreement. One indicator of that
is that the regulations do not say that the memorandum need be signed by the Registrar. A further indicator is that the
subregulation is not expressed in terms which suggest that the Registrar need be satisfied as to or agree with or to the nature or
outcome of the resolution reached by the parties. It is of significance that regulation 15(2) imposes what is, in my opinion, a
mandatory obligation upon the Registrar to cancel the registration of an agent in respect of whom the Registrar determines in
relation to a complaint under regulation 12(1) that there was an improperly obtained registration or that at the time of the
registration there were grounds for refusing it. In my opinion, no private agreement reached between the parties to a complaint
under regulation 12(1) should be able to circumvent or override either the Registrar’s statutory duty to act in accordance with
regulation 15(2) or be able to affect either the making of a determination by the Registrar thereunder or the consequences of
his determination or of his cancelling the registration of the agent. In my view, it can only have been the intention of
Parliament in respect of such an important matter as the due and proper registration of an agent, which is a matter related to the
proper administration of the Act and regulations, that only the Registrar may register an agent and that only the Registrar or an
Industrial Magistrate or the Full Bench or an appellate Court can make a determination or a decision as to whether or not the
registration of an agent is to be cancelled.
Regulation 14(4) directs the Registrar as to what the Registrar must do after holding an inquiry in relation to a regulation 12(1)
complaint. It says that he must make a determination as to the complaint and that he must notify the parties of the
determination and the reasons therefor. Those requirements reflect what would otherwise be a common law right in both
parties to a complaint made under either regulation 12(1) or 12(2). Regulation 15 makes provision for, and requires, the
Registrar to make one of three general categories of determination. Pursuant to subregulation (1) he may make a
determination, which would require him to reject the complaint. Regulation 15(1) applies to complaints made pursuant to
regulations 12(1) and (2). Under regulation 15(2), in respect of a complaint made under 12(1), the Registrar must determine
whether or not registration was improperly obtained or whether or not at the time of registration there were grounds for refusal.
Regulation 15(2) only applies to a complaint concerning registration of the agent. Under regulation 15(3), in respect of a
complaint made under regulation 12(2), the Registrar must determine whether or not there are reasonable grounds for the
complaint. In all cases, following the making of a determination by the Registrar, the Registrar is directed to take certain
action. If, under regulation 15(1) he determines that the criteria set out in paragraphs (a) to (c) inclusive have been established
he must reject the complaint. He may do that before or after conducting an inquiry under regulation 14(1)(c). To that extent, it
is clear that it is the intention of the legislation that regulation 14(1)(c) must be read as being subject to regulation 15(1).
On its face, regulation 14(4) only applies after the Registrar has held an inquiry in respect of a regulation 12(1) complaint and
has made a determination under either regulation 15(1) or (2) and it does not apply where the Registrar has made a
determination in respect of a regulation 12(2) complaint. There is no express provision anywhere in the regulations which
directs the Registrar, after making a determination pursuant to regulation 15(3), to notify the parties. In my opinion, that is an
anomaly. The parties must have a legal entitlement to notification of the fact of the making of the determination by the
Registrar and of what the Registrar determined and his reasons. Natural justice requires it. In view of the Registrar’s obligation
created by regulation 15(3)(a) and regulations 16(1) to (3), together with the right given to the complainant to initiate
proceedings before an Industrial Magistrate in regulation 17, who “…is to make a determination as to whether or not … the
agent has failed to comply with a condition subject to which the agent was registered …” (regulation 17(4)) and the rights of
both parties given by regulation 19 to appeal a determination made under regulation 15(3) to the Industrial Magistrate, it
would be procedurally unfair were the parties not to be notified within a reasonable time of the determination having been
made by the Registrar. If the parties were not notified and there were no legally enforceable right to be notified of the
determination, the whole exercise of lodgement of the complaint and responses and the conducting of an inquiry could,
potentially, be meaningless for both parties. Clearly, that is not what Parliament intended. It is difficult to comprehend why the
regulations expressly provide a requirement of notification in respect of a regulation 12(1) complaint having been determined
yet fail to do the same in respect of a complaint made under regulation 12(2).
In my opinion, regulation 14(4) should be interpreted and applied on the basis that it was intended by Parliament that it should
not be limited to complaints made under regulation 12(1) and that it should also be applied in respect of complaints made
under regulation 12(2). That is to say, it should have, for example, referred to “complaints under regulation 12” or to
“complaints under regulations 12(1) and (2)”. It seems to me that it is in accordance with the provisions of section 18 of the
Interpretation Act 1984 (WA) to interpret regulation 15(4) in that way. I proceed on the basis that the failure to include within
the operation of regulation 14(4) a complaint made under regulation 12(2) has been a simple error made by the draftsman.
If the approach which I have suggested to the interpretation of regulation 14(4) is not adopted then significant consequences
follow. Regulation 16(3)(a) begins to operate, in terms of the Registrar being required to take another step in respect of a
complaint made under regulation 12(2), if 28 days have passed since the Registrar gave “notice under regulation 14(4)”. What
regulation 16(3) says is that after the period of 28 days has passed and where the complaint has not been resolved to the
satisfaction of the complainant and the agent under regulation 16(3), then the Registrar is to issue a certificate which will
authorise the complainant to initiate proceedings before an Industrial Magistrate. If such proceedings are initiated then the
Industrial Magistrate is required to give consideration to the complaint, he is directed to then make a determination in respect
of it, and, depending upon the determination made by the Industrial Magistrate, the Industrial Magistrate may be authorised to
take further steps. If regulation 14(4) is to be interpreted and applied as if it only concerned complaints made under regulation
12(1), and if the giving of the notice pursuant to regulation 14(4) is to be taken as an essential preliminary requirement to be
fulfilled before the Registrar can issue a certificate under regulation 16(3), then, if it is the case that the Registrar could never
issue a valid certificate, a complainant whom the legislation intended would have had access to proceedings before an
Industrial Magistrate pursuant to regulation 17 would have no such access. Further, it is clear, in the context of the provisions
of regulation 15(3)(b) and the whole of regulation 16, that it is the intention of the legislation that conciliation should have
been attempted by the Registrar, but not succeeded (in terms of resolution to the satisfaction of the parties), before resort may
be had to the provisions of regulation 17 in order to have an Industrial Magistrate consider and determine the complaint. Only
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a complaint made under regulation 12(2) may be the subject of an endeavour by the Registrar to achieve resolution by
conciliation.
Regulation 14, as I have mentioned previously, is a regulation which, apart from the way in which subregulation (4) is
expressed in respect of regulation 12(1) complaints, is clearly a general regulation that deals with complaints made under
regulations 12(1) or (2). There is nothing about the duties given to the Registrar by regulation 14(4) which could not have
application to a complaint made under regulation 12(2). There is no apparent reason for the subregulation referring only to
regulation 12(1) complaints.
In Statutory Interpretation In Australia, Pearce and Geddes (2.24) say—
“If it is obvious that a simple mistake in the form of a printing or a drafting error has been made in the text of legislation,
the courts will read the legislation in its correct form.”
In my opinion, that is what I should do in respect of regulation 14(4). To do otherwise would lead to illogical and absurd
consequences. The illogicality and the absurdity being that for the type of complaint which may appropriately be conciliated
and agreement reached, that is a complaint under regulation 12(2), as distinguished from a complaint under regulation 12(1),
which, by its nature, is of a type which is inappropriate for settlement by conciliation and agreement between the parties, there
can be no certificate issued by the Registrar under regulation 16(3) which entitles a complainant to proceed before an
Industrial Magistrate under regulation 17. There appears to be no other means whereby a complainant to whose complaint
regulation 15(3) applies can have an Industrial Magistrate deal with the complaint under regulation 17. It is important to bear
in mind that the Registrar is not empowered to determine whether or not the industrial agent has failed to comply with the
conditions subject to which the agent is registered. The Registrar can only determine in respect of such complaint whether or
not there are reasonable grounds for the complaint. It would seem that the intention of the regulations is that the Registrar is to
have a filtering role in respect of complaints made pursuant to regulation 12(2). He has no power to determine, once he has
determined that there are reasonable grounds, the issue of whether or not there has been a failure on the part of an agent to
comply. That is a different function to that of determining that there are or are not reasonable grounds for the complaint. He
can determine, before or after or during an inquiry, that the complaint is one which is vexatious, trivial, without substance or
that it concerns matters too remote in time to justify further action being taken or that it concerns matters in respect of which
the complainant does not have a sufficient interest. That is also a function which, in the legislative context, is not the same as
that of determining that there are or are not reasonable grounds. In those circumstances he can reject the complaint and that is
the end of the matter. It appears that, subject to any power the Supreme Court may have concerning the issuing of prerogative
writs, it is the intention of the legislation that where the Registrar rejects a complaint pursuant to regulation 15(1) the
complainant has no other avenue open to have his complaint dealt with. Proceedings before an Industrial Magistrate may only
be undertaken pursuant to regulation 17 in respect of a regulation 12(2) complaint. An appeal to an Industrial Magistrate under
regulation 19 may only occur in respect of a determination made by the Registrar under regulation 15(2) upon a regulation
12(1) complaint or in respect of a determination of the Registrar made under regulation 15(3) as to whether or not there are
reasonable grounds for the complaint. The provisions of regulation 20, concerning appeals to the Full Bench arising from a
decision of an Industrial Magistrate, are limited to decisions made by the Industrial Magistrate under regulations 17 or 19.
If the Registrar is, because of the way in which regulation 14(4) expressly limits the giving of notices to a complaint made
under regulation 12(1), unable to provide, by giving to the complainant a certificate issued under regulation 16(3), the only
means whereby a complainant under regulation 12(2) may initiate proceedings before an Industrial Magistrate under regulation
17, then the filtering role of the Registrar cannot be fulfilled where he has determined that there are reasonable grounds for the
complaint; it cannot be fulfilled because the proceedings will effectively come to an end without final determination because
no such certificate can be issued. The effect of that would be that (subject to appeal) there would never have been a final
determination of the real issues raised by the complaint, namely, whether or not there had been a failure to comply on the part
of the agent. Access by the complainant to the only person who can determine that, namely, an Industrial Magistrate, under
regulation 17 would have been closed off. Although, on an appeal brought under regulation 19, an Industrial Magistrate is
empowered to decide such issues, that empowerment is subject to both parties agreeing that that happen which is not the same
as the complainant having a right, not qualified or limited by consensus (which is what he has he has under regulation 17), to
have an Industrial Magistrate determine the issue of compliance or non-compliance by the agent. The alternative is that the
Industrial Magistrate, pursuant to regulation 19(5)(a), may remit the matter to the Registrar and, if the Registrar’s subsequent
endeavours do not lead to resolution by agreement, the Registrar may issue a certificate under regulation 16(3) which would
then enable the complainant to proceed under regulation 17. It could never have been intended that the legislation would force
a complainant through such a circuitous procedural path in order to proceed under regulation 17.
Regulation 18 says that, in any enquiry under regulation 14, the Registrar may determine the procedures to be followed. Any
such determination on the part of the Registrar is, however, expressly made subject to the IA Regs and the rules of natural
justice (paragraph (1)(c)). In my opinion, that power on the part of the Registrar cannot be availed of to cure the problem
created by reference in regulation 16(3) to a notice issued under regulation 14(4) and by the reference in regulation 14(4) to
only regulation 12(1). My reason for so concluding is that the Registrar is bound to follow the regulations. It is not his role to
interpret the regulations and apply them in a manner, which is not consistent with their clear wording. The giving of notices of
the type dealt with by regulation 14(4) is of such significance that it should not be left to the discretion of the Registrar or to
his ability to interpret the intended but contrarily expressed meaning of regulation 14(4). Nor should the Registrar or the
parties be required to enquire what the principles of natural justice call for in order to ascertain what the Registrar must do. His
obligations should be clearly set out. Further, the giving of notices of the type contemplated by regulation 14(4) is arguably not
a matter of procedure “in any inquiry” for purposes of regulation18 (1). The giving of notices under regulation 14(4) is a step
to be taken after the inquiry is completed. The opening words of the subregulation are—
“After holding an inquiry …”.
Of significance in the interpretation of regulation 14(4), regulation 16(3) and regulation 17 are the provisions of regulation 19.
Under regulation 19(2) an appeal is to be commenced “… within 21 days after receiving notice of the determination”. An
appeal may be brought in respect of a determination of the Registrar made under regulation 15(3) in relation to a regulation
12(2) complaint (regulation 19(1)). Regulation 15 does not provide for the giving of a notice by the Registrar of the making by
the Registrar of a determination arising from a complaint made under regulation 12(2). Regulation 14(4), on its face, does not
do so either. There is no express requirement in the IA Regs that such a notice be given. It is, however, the sole criterion
specified in regulation 19(2) by which may be ascertained the commencement of the period within which an appeal may be
brought under regulation 19(1). That is of such significance in the legislative scheme revealed by the IA Regs that it could not
have been the intention of Parliament that the duty of the giving of notice by the Registrar and the timing of the giving of such
notice by the Registrar should be left to be implied from the legislation or simply left to the application of s 63 of the
Interpretation Act 1984 or to be ascertained by reference to common law rights of the parties or by resort to the principles of
natural justice.
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139 I also observe that, in regulation 19(6), there is reference to “… the period of 28 days referred to in regulation 16(3) …”.

Given that regulation 19 is concerned with appeals arising out of determinations made by the Registrar under regulation 15(3)
in respect of complaints made under regulation 12(2), the provisions of regulation 19(6) can be said to contemplate that a
notice of the Registrar’s determination under regulation 15(3) is normally to be given pursuant to regulation 14(4) and that, of
itself, is inconsistent with the provisions of regulation 14(4) being limited only to complaints made under regulation 12(1).
140 In the context of the whole of the IA Regs and, in particular, in the context of regulations 16, 17 and 19, the giving of a notice
by the Registrar of a determination made in respect of a complaint under regulation 12(2) is of equal importance and necessity
as is the giving of a notice by the Registrar of a determination made by him concerning a complaint under regulation 12(1).
141 For all of the above reasons, I find that regulation 14(4) should be read and applied as requiring the Registrar, after having
conducted an inquiry under either regulation 12(1) or (2), to make a determination of the type which he is required to make in
respect of the particular complaint and to notify the parties of the making of the determination and of his reasons. The
consequence of such an interpretation is to give meaning to and enable sense to be made of and proper effect to be given to
regulations 16(3), 17(1), (4) and (5) and 19(1) and (2) in particular. It means that the proper interpretation of regulation 16(3)
is that within 28 days of the Registrar notifying the parties to a regulation 12(2) complaint of the Registrar’s determination and
reasons, and where conciliation has not taken place or, if it has, it has not resolved the complaint, the Registrar is to issue a
certificate which would authorise the complainant to initiate proceedings before an Industrial Magistrate under regulation 17. I
note that no time for the initiation of such proceedings is specified in the IA Regs. It must, however, be done “… with all
convenient speed …” (section 63 of the Interpretation Act 1984.
Non-compliance With Regulation 12(3)
142 Regulation 12(3) fixes a period within which complaints made under regulation 12(2) may be lodged. The period so prescribed
is not expressed in terms which are absolute in the sense that the Registrar may “… if… satisfied that the circumstances of the
complaint are exceptional…” extend that period for lodgement. In my opinion, the subregulation not only places a condition to
be complied with by a complainant in respect of the lodgement of a complaint, it also imposes upon the Registrar a duty to not
accept for lodgement a complaint made pursuant to regulation 12(2) where lodgement is sought after the expiry of the 28 day
period unless and until the Registrar has given due consideration to the question of whether or not there are exceptional
circumstances and has satisfied himself that the circumstances of the complaint are exceptional. In the present case the
Registrar did not comply with that duty. He simply did not turn his mind to the issue.
143 In my opinion, Acosta’s letter to the Registrar of 29 May 2002 did not constitute a complaint made under regulation 12(2)
which empowered or required the Registrar to proceed to deal with it in accordance with regulations 14 and 15. I consider that
it is the intention of the requirement in regulation 12(4) that a complaint be in the form of a statutory declaration that a
complaint cannot be issued by means of a document, which does not have the legal consequences, which flow from the
making of a statutory declaration. It is intended, I believe, that the requirement that a statutory declaration be used will have
the potential to make anyone who is minded to make a complaint more likely to focus on the seriousness of the step they are
taking and to reflect upon the possible consequences of making false allegations than would be the case if a complaint merely
in the form of a letter, for example, were able to be used. Further, a statutory declaration requires the complainant to take the
step of involving a third party, namely, the witness to the declaration; that may potentially cause them more reflection upon the
step being taken and reduce the potential for unjustifiable or rash, heat of the moment type complaints being lodged. I am of
the opinion that because of the failure of Acosta to initially lodge his complaint in the form of a statutory declaration the
provisions of regulations 12 to 15 inclusive had no application and the Registrar, upon and by receipt of the letter of 29 May,
had no power to deal with any complaint under those or any other provisions of the legislation. In my opinion the Registrar
was correct to require that if Acosta wished to pursue his complaint he had to lodge a statutory declaration. Having said that, I
do not wish to be seen as purporting to review that decision of the Registrar in any way; that is not my function nor my
purpose in making the comment. The statutory declaration, which Acosta subsequently lodged, repeated, by adoption, the
allegations, which had been previously set out in the letter of 29 May 2001. It is obvious, because of that, for purposes of
regulation 12(3), that Acosta was “…aware of the facts of the matter giving rise to the alleged failure to comply …” by, at
least, 29 May 2001. The statutory declaration was lodged more than 28 days after the date of the letter and, therefore, more
than 28 days after Acosta became aware of the pertinent facts. It necessarily follows that the complaints were not lodged
within the specified 28-day period.
144 In my opinion, it is not open to me to in any way review the decision of the Registrar to act upon the complaint. I am satisfied
that the “complaint” made by Acosta was constituted by the statutory declaration which was lodged in July 2001. As I have
found, it is self evident, when one looks at the letter dated 29 May 2001, which was adopted by the statutory declaration, that
the complaint was lodged more than 28 days after Acosta became aware of the facts of the matter giving rise to the alleged
failures on the part of the agents. Before acting upon the complaint the Registrar did not satisfy himself that the circumstances
of the complaint were exceptional. He did not, either expressly or impliedly, extend the period for lodgement. He completely
overlooked his obligations in that regard. The decision of the Registrar to proceed to deal with the complaint in those
circumstances is not a decision in respect of which I have any powers of review. It seems to me that it is a decision to what
Aronson & Dyer refer as the “orthodox judicial position” must apply. It is arguable that the error made by the Registrar was a
jurisdictional error of the type discussed by Gaudron and Gummow JJ in Bhardwaj’s case (supra). It is also arguable that it
cannot be said that Parliament intended that, in the circumstances which surrounded the dealing by the Registrar with Acosta’s
out of time complaint, all of his conduct was unauthorised and, therefore, his determination had no lawful foundation and,
therefore, no effect. The timing element of the lawful lodgement of a regulation 12(2) complaint does not arise from a single,
absolute and unqualified requirement because the Registrar is given a power, which is limited by the criteria set out in
regulation 12(3), to extend the period within which the lodgement of a complaint may occur. There is no formal procedure set
out in the IA Regs which the Registrar must follow when giving consideration to acceptance or lodgement of an out of time
complaint. Regulation 18(1) can be taken, in my opinion, as reflecting a legislative policy objective of reasonable flexibility
and discretion being exercised on the part of the Registrar “in any inquiry under regulation 14”. Even if it is the case that the
words “in any inquiry” in regulation 18(1) mean that the provisions of the subregulation are limited to the manner in which the
Registrar conducts the inquiry once the inquiry has been properly commenced and, therefore, do not apply to matters, such as
lodgement of the complaint, which in a strict sense are arguably not part of the inquiry, nevertheless, it may be appropriate to
invoke in the application of the provisions of regulation 12(3) the principles which can be discerned in relation to procedures
in so far as those principles emerge from the provisions of regulation 18(1) and from some of the provisions of the Act to
which I have previously made reference and which indicate that strict adherence to form and procedure is not necessarily
required. The absence of specified procedural formality or technicality in regulation 12(2) in respect of the lodgement of
complaints and the manner in which out of time complaints are to be dealt with by the Registrar in deciding whether or not to
extend the lodgement period could be said to be consistent with the view that strict compliance is not an essential preliminary
requirement to the empowerment of the Registrar to deal with such complaints under regulation 14. On the basis of the
information before me I am unable to say whether or not, had the Registrar turned his mind to the question of exceptional
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circumstances and the purposes of regulation 12(3), he would have extended the period for lodgement. It is not self evident
from such material that, had an application been made, he should not have extended the time. The circumstances surrounding
the dealing by the Registrar with the out of time complaint included the circumstances that the Respondents, at all material
times had sufficient material before them to enable them to realise that the complaint had been lodged out of time and to have
objected to the Registrar dealing with it either at all, or alternatively, before satisfying himself that the circumstances were
exceptional. So far as I am aware, the first time the issue was raised has been in the course of the interlocutory application of
Broderick and Stokes. It is not apparent that either of the Respondents to Acosta’s original claim has been prejudiced in any
particular way as a consequence of the Registrar failing to turn his mind to the issue of the late lodgement of the complaint. In
all other respects the Registrar appears to have acted in accordance with the legislative requirements in conducting the inquiry
and making the determination of 3 September 2001.
145 I believe, however, that I have no power to rule or otherwise take the view that the conduct of the Registrar in dealing with the
complaint in the circumstances was an unauthorised act or a series of unauthorised acts on his part. Nor do I have the power to
rule or otherwise treat his determination published on 3 September 2001 as being a determination which was unauthorised or
of no effect or that it was, at law, not a determination for the purposes of the regulations.
146 The question of whether or not the Registrar’s conduct was unauthorised and what, if any, effect the determination had and, in
particular, what impact his conduct may have on the manner in which I deal with Acosta’s subsequent claim are all matters
which are collateral to the matter now before me. Any challenge to any aspect of the conduct of the Registrar would, in the
context of the proceedings now before me, constitute a collateral challenge in respect of which it would be inappropriate for
me to conduct any inquiry or to make any judgment. There is no mechanism provided in the Act or the regulations which is
designed to enable or facilitate an Industrial Magistrate to conduct a review of and to make rulings concerning the legality and
the effect of the Registrar’s conduct and to then, potentially, make binding consequential orders.
147 For the above reasons, I am of the opinion that the failure of the Registrar to comply with the provisions of regulation 12(3) is
not a matter which I should take into account and is not a matter which has any impact upon my powers and obligations in the
proceedings now before me. It is not a matter, which could authorise me to strike out or dismiss or set aside Acosta’s
subsequent claim.
The Further Decision
148 It is my opinion, based upon the material before me, including the evidence of the Registrar, that, by accepting from Acosta

the letters of 4 October 2001 and 9 April 2002 and by meeting with Acosta and his wife on 26 February 2002 and by
subsequently publishing his “Further Decision” of 16 May 2002, the Registrar did not and did not intend or purport to receive
a fresh complaint or to conduct an inquiry in respect of a fresh complaint made under regulation 12(2) or to re-open the
original complaint of Acosta constituted by the lodgement of the statutory declaration dated 17 July. I accept the evidence of
the Registrar which was to the effect that he had not intended to conduct such an inquiry or to conciliate. I am satisfied that he
was, at all material times, aware that in order to either conduct an inquiry pursuant to regulation 12 or to endeavour to resolve
any complaint by conciliation he was obliged to comply with the procedures set out in the IA Regs and that those procedures
included (perhaps subject to the power to make a determination under regulation 15(1) without an inquiry) notifying any party
the subject of the complaint of the fact of the complaint, inviting responses from those complained against and making a
determination only after having done so and having complied with regulation 18(3). The Registrar’s conduct, as outlined in his
evidence, which I find to be a true explanation, is consistent with his not having regarded the course of action that he took as
being one constituting either an inquiry or an endeavour at resolution of a complaint by conciliation. He did not, in publishing
his Further Decision, and nor did he intend or purport to, thereby make a “determination” pursuant to any of the provisions of
regulation 15. In my opinion he did nothing more than to respond in a reasonable and proper manner to an indication by
Acosta, as a complainant whose complaint has already been the subject of a determination by the Registrar, that Acosta was
not satisfied with the outcome as expressed by the Registrar in his determination of 3 September 2001. Where a party to
proceedings conducted by the Registrar has expressed doubts as to the correctness of the Registrar’s decision, which was what
Acosta was conveying, the Registrar would be remiss if he were not to, at least, receive and give consideration to the matters
raised by the party and, if he thought it necessary, to at least give consideration to whether or not there may be a need to
reconsider what he had done and how he had done it and to also consider what, if any, action he could or should take. The
Registrar following such a course could not, per se, be characterised as either commencing a new enquiry or re-opening a
previously concluded enquiry.

149 The Registrar’s conduct in dealing with Acosta’s letters and in meeting with him and the publication of his Further Decision

were quite unlike the procedures required to be followed by the Registrar in dealing with a complaint pursuant to the
provisions of regulations 12 to 15 inclusive. The Registrar made no attempt to do so and, in my opinion, he was not required to
follow such procedures. He did not, for example, notify the Respondents of his actions. He did not invite responses from the
Respondents. He did not, in my opinion, purport to make a “determination” for any purpose contemplated by the IA Regs
when he published his Further Decision on 16 May 2002. He did not give it the title or heading “determination”. He did,
however, refer to “this present determination” in the second last paragraph of his Further Decision. I am satisfied that he said
that, however, in the context of then reflecting upon the provisions of regulation 16(3) and upon the possibility that by not
having formally issued a “certificate” pursuant to that subregulation he may have adversely affected any rights which Acosta
may have to bring his complaint before an Industrial Magistrate. The use of the word “determination” by the Registrar in that
context is of no significance and, in particular, is not sufficient to characterise the Further Decision as a “determination” under
the IA Regs.

150 The Registrar made no attempt, and I am satisfied that it was because he did not consider that he was conducting an inquiry

under regulation 14, to comply with the requirements of regulation 18(3) in dealing with the two letters of Acosta and in
meeting with Acosta on 26 February 2002. Regulation 18(3) had no application

151 In my opinion, it cannot be said that the Registrar was “functus officio” the powers bestowed upon him by the provisions of

regulations 12 to 15 when he was dealing in the manner, which he did with Acosta between 3 September 2001 and 16 May
2002. He was not purporting to act pursuant to those provisions and I find that he did not act pursuant to them. All he did in his
Further Decision, setting aside for the moment the purported issue of a certificate pursuant to regulation 16(3), was to simply
recite some of the history of the matter as it was known to him and record that he was still of the same view as that which he
had expressed on 3 September 2001.

152 In my opinion, the only determination out of which any obligations on the part of the Registrar or any rights on the part of the

parties could arise for purposes of the provisions of regulations 16 to 19 inclusive was the determination of the Registrar
published on 3 September 2001.
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The Nature of the Determination of 3 September 2001
153 In his determination of 3 September 2001 the Registrar, under the heading “Summary” said—
“In conclusion I find there to be either no, or insufficient, substance in any of the complaints that would warrant me
taking any further action.”
154 In the final paragraph, under the same heading, he said—
“Therefore pursuant to regulation 14(4)(a) of the Industrial Relations (Industrial Agents) Regulations 1997 I make a
determination and that determination is that there are not sufficient grounds to conclude that there is a complaint that
requires the action contemplated by regulation 15(3)(b).”
155 I am satisfied that the Registrar made a determination under regulation 15(3)(a) that there were no reasonable grounds for the
complaint.
156 It is apparent from the conclusions that I have just expressed that I do not accept the argument put on behalf of Broderick and
Stokes which was to the effect that the use by the Registrar in the “Summary” which he included in his determination of
3 September 2001 of the words “no or insufficient substance” and “not sufficient grounds” showed that the Registrar had acted
pursuant to the provisions of regulation 15(1)(a) and had rejected the complaint after determining that it was “without
substance” as contemplated in paragraph (a) of that subregulation. I have taken the view that the express reference by the
Registrar in his determination to “regulation 15(3)(b)”, when viewed in the context of the whole of the determination,
demonstrates that his intention was to make a determination pursuant to regulation 15(3). It should be noted that regulation
15(1)(a) does not use the word “grounds” at all, whereas subregulation (3)(a) does. The word “reject”, which is descriptive of
the action, which the Registrar must take if he makes a determination pursuant to regulation 15(1), was not used by the
Registrar. It cannot be said that it is self evident or that it is to be otherwise implied from what he said in his determination that
he intended or purported to “reject” the complaint in the sense contemplated by regulation 15(1)(a). His use of the word
“rejected” in his evidence (transcript page 167), taken in its proper context, was, in my opinion not intended by him to
contradict his other evidence which was to the effect that he did not act pursuant to regulation 15(1). While it could be said
that the words “no…substance”, which the Registrar used in his determination, mean precisely the same as the words “without
substance”, which words appear in regulation (15)(1)(a), that is not enough to indicate that the Registrar was purporting to act
pursuant to that subregulation.
The “Certificate” of the Registrar
157 I have previously set out my views as to the proper meaning to be given to regulation 14(4), namely, that it is to be read as if it
expressly referred to regulation 12(2). The consequence of such an interpretation is that regulation 16(3) may apply to a
determination made under regulation 15(3) in respect of a complaint made under regulation 12(2).
158 Regulation 15 postulates that the Registrar may either reject a complaint under subregulation (1), with or without an inquiry
having been conducted by the Registrar, if any of the specified criteria are met or, if subregulation (1) does not apply, that the
Registrar will, after conducting an inquiry, make a determination pursuant to regulation 15(3) as to whether there are or are not
reasonable grounds for the complaint made under regulation 12(2). It is necessarily implied, in my opinion, that a
determination can only be made pursuant to regulation 15(3) after the Registrar has conducted an inquiry in accordance with
regulation 14. There is a difference between making a determination, under regulation 15(1)(a), that a complaint is “without
substance” and making a determination under regulation 15(3)(a) that there are or are not reasonable grounds for the
complaint. That is so even though a determination may also be made under regulation 15(1)(a) after an inquiry has been
conducted.
159 If, under regulation 15(3)(a), the Registrar determines that there are not reasonable grounds for the complaint, then the
Registrar must notify the parties and it appears that his duties are then wholly discharged in relation to the complaint (subject
to it later being remitted to him by an Industrial Magistrate pursuant to regulation 19(5)(a)). It is only if the Registrar
determines that there are reasonable grounds for the complaint that he must endeavour to resolve the complaint by conciliation.
If, within 28 days after notifying the parties, pursuant to regulation 14(4) that there are reasonable grounds, the matter has not
been resolved to their satisfaction, the Registrar must issue a certificate pursuant to regulation 16(3). There is no time period
specified in the regulations within which the Registrar must issue such a certificate. It would seem the provisions of section
63 of the Interpretation Act 1984 would apply. In the present case the Registrar purported, by the publication of his Further
Decision on 16 May 2002, to issue a certificate pursuant to regulation 16(3). I am satisfied that he did that because of a need
perceived by him for caution in order to ensure that, if Acosta needed it in order to take his complaint any further, the absence
of any such certificate would not preclude Acosta from doing so. Because of the conclusion at which I have arrived concerning
the purported issue of the certificate by the Registrar, it is unnecessary for me to now consider whether or not, in all of the
circumstances, the Registrar could be said to have complied with his obligation pursuant to section 63 of the Interpretation
Act 1984 and to have issued the certificate “with all convenient speed”.
160 I am satisfied, upon the basis of the contents of the determination of 3 September 2001, together with all of the other material
which is before me, that the Registrar made a determination pursuant to the provisions of regulation 15(3)(a) that there were no
reasonable grounds for the complaint and that, as a consequence of the nature of that determination, he had no obligation or
power to endeavour to resolve the complaint by conciliation under regulation 16 and, therefore, had no obligation or power to
issue a certificate pursuant to the provisions of regulation 16(3). Putting it another way, the effect of the determination having
being made by the Registrar pursuant to regulation 15(3)(a), namely, that there were no reasonable grounds for the complaint,
was that there was no ability for Acosta to institute proceedings pursuant to regulation 17 before an Industrial Magistrate in
respect of his complaint.
161 In my opinion, the manner and the circumstances in which the Registrar purported to issue a certificate clearly demonstrate
that he was not acting in accordance with any power given to him by the legislation either expressly or impliedly. What he did
was not consistent with the statutory scheme. It was done without any lawful foundation. It had no jurisdictional basis. It
certainly could not have the affect of giving to Acosta a legal right to do something which the regulations impliedly, if not
expressly, prevented him from doing, namely, to institute proceedings before an Industrial Magistrate under regulation
17 where the Registrar had concluded that there were no reasonable grounds for the complaint and where there had been no
endeavour by the Registrar to resolve the complaint by conciliation as a necessary preliminary step to the institution of
proceedings before an Industrial Magistrate under regulation 17. It could not be the case that it was the intention of Parliament
that the Registrar, by an unauthorised act not contemplated expressly or impliedly by the legislation, could give to the
complainant rights which the express provisions of the legislation did not give him and about which legislation it could be said
there was an apparent intention that a complainant in respect of whose complaint a determination had been made that there
were no reasonable grounds should not have such rights.
162 For those reasons, it is my opinion that no valid certificate was issued by the Registrar by means of his Further Decision of
16 May 2002 or at any time which enabled or entitled Acosta to initiate proceedings pursuant to regulation 17. The
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circumstances in which he purported to issue it, the uncertain terms that he used when he raised it in his Further Decision, his
evidence which demonstrated that he had doubts about whether he had previously or whether he could then issue a certificate
under s16 (3) lead me to the conclusion that he did not in fact issue any certificate at all. What he did was not something to
which the “orthodox judicial position” could have any application.
The “Subsequent Claim” of 18 June 2002
163 The claim of Acosta dated 18 June 2002 does not indicate expressly whether it was the intention of Acosta to initiate
proceedings under regulation 17 or to appeal under regulation 19. That is not surprising given that Acosta has adopted a form
used for claims made pursuant to the GJ Regs. On the claim form, where there is provision to specify “orders sought”, there
has simply been inserted the words “be deregistered”. I take that to mean that the object of the proceedings which are sought
to be initiated is to obtain from an Industrial Magistrate a decision, which will have the effect that Broderick and Stokes would
cease to be registered as industrial agents. Regulation 11(4)(d) says that an industrial agent ceases to be registered if the
registration is cancelled under the IA Regs. Only regulations 15 and 17 make provision for cancellation. Under regulation
15(2) the Registrar is empowered to cancel registration following an inquiry arising out of a complaint lodged under regulation
12(1). Under regulation 17(5), an Industrial Magistrate may cancel an agent’s registration but only after the matter has come
before the Industrial Magistrate following a determination by the Registrar under regulation 15(3)(b) and the Registrar has
subsequently issued a certificate under regulation 16(3) and where a complaint has been made pursuant to regulation 17(1) and
the Industrial Magistrate has found that there has been a non-compliance by the agent with a condition subject to which the
agent was registered.
164 Under regulation 19, an Industrial Magistrate has power to cancel registration only if the Industrial Magistrate has previously
found that there are reasonable grounds for a complaint under regulation 12(2) and the parties have agreed that the Industrial
Magistrate may deal with the matter as if it were a proceeding instituted pursuant to regulation 17.
165 To seek “deregistration” of an agent is not a valid ground of appeal under the provisions of regulation 19. An aggrieved
person may appeal from a determination made by a Registrar under regulation 15(3) that there are or there are not reasonable
grounds for a complaint under regulation 12(2) or from a determination of the Registrar made pursuant to regulation 12(1)
which has resulted in the cancellation of registration. In the present case there could be no doubt in the minds of Broderick and
Stokes that the “claim” of Acosta dated 18 June 2002 was intended to relate to the determination of the Registrar concerning
Acosta’s complaint which had been made against them pursuant to regulation 12(2). There had never been a complaint made
under regulation 12(1). A reasonably careful reading of the Act would have indicated that, the Registrar having determined,
pursuant to regulation 15(3)(a), that there were no reasonable grounds for the complaint, the provisions of regulation 17 could
not be availed of by Acosta. Even if they believed that the complaint had been “rejected” by the Registrar under regulation
15(1), that could not have created a basis upon which resort could be had to regulation17. Further, the “grounds” set out in
Acosta’s claim of 18 June 2002 alleged conduct on the part of the agents in respect of matters that were almost identical to the
matters which were the subject of the complaint under regulation 12(2) which had been the subject of the Registrar’s
determination that was published on 3 September 2001.
166 Despite the lack of clarity in the document filed by Acosta on 18 June 2002, Broderick and Stokes have undeniably proceeded
on the basis that it was their understanding that it was the intention of Acosta to commence proceedings before an Industrial
Magistrate seeking to have the Industrial Magistrate consider his allegations of their having breached the code of conduct
subject to which they were registered. In that light, and taking into account the history of the whole matter, I propose to
proceed upon the basis that Acosta’s claim of 18 June 2002 is intended to invoke the provisions of regulation 19. I will
proceed upon the basis that Acosta presents as a person aggrieved by the determination of the Registrar published on
3 September 2001 which was to the effect that there are no reasonable grounds for his complaint.
Time For Lodgement of Appeal – Regulation 19
167 In regulation 19(1) an appeal from a determination of the Registrar under regulation 15(3) must be lodged within 21 days of
receipt of notice by the appellant of the determination of the Registrar. In the present case Acosta wishes to commence his
appeal by lodgement of the claim of 18 June 2002, many months beyond the 21-day period. It is not clear to me precisely
when Acosta received a copy of the determination of 3 September 2001; the inference that can be drawn that he was aware of
it before he wrote to the Registrar in October 2001. Acosta has now lodged an application for extension of the time within
which he may commence an appeal. The late lodgement of the document said to constitute the commencement of the appeal is
one of the grounds upon which Broderick and Stokes now seek to defeat any attempt by Acosta to appeal against the
determination of the Registrar. I have not yet heard submissions as to whether or not I have the power to extend the period
within which an appeal may be commenced nor as to whether I should extend that period if I have the power to do so. It was
decided that a consideration of that matter should await the outcome of my consideration of the issues which I have previously
herein dealt with. Mr Kemp sought, in his written submissions, that the application for extension of the period be listed for
hearing before me after publication of these reasons. Given the length of time which this matter has now been before me and
given the difficulties which the Chief Magistrate is now experiencing in arranging rosters and listing matters before
Magistrates, and the likelihood that it would be several months time before I could be made available to sit in the Industrial
Magistrate’s Court again, I consider that the application for extension should be dealt with by me upon written submissions
from the parties. Such a course was not previously canvassed with the parties but, in my opinion,s it is the most expeditious
way to proceed. Accordingly, I direct that Acosta’s submissions in respect of the extension of the period within which any
appeal may be commenced are to be filed and served within 14 days of the publication of these reasons. The submissions of
Broderick and Stokes are to be filed and served within 14 days of service upon them of Acosta’s submissions. Acosta may,
within 7 days of service upon him of the submissions of Broderick and Stokes, file and serve any submissions in reply. There
is liberty to all parties to apply in respect of the direction I have just given.
G. CALDER,
Industrial Magistrate.

____________________
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Representation
Claimants
Mr M Richardson of Tazara Pty Ltd appeared as agent for the Claimants.
Respondent
Mr IR Gregory (of Counsel) instructed by Bruce Havilah and Associates appeared for the Respondent.
_________________________________________________________________________________________________________
Reasons for Decision
Pleadings
1
On 19 November 2001 the Claimants filed their claims alleging that they had, in each instance, been harshly, oppressively or
unfairly dismissed by the Respondent on 22 October 2001. Reinstatement is sought together with the recovery of remuneration
lost.
2
By their Particulars of Claim filed 10 January 2002 the Claimants set out the basis for their contention that their dismissal, in
each instance, was harsh, oppressive and unfair. In that regard they say—
•
The Respondent failed to notify them of the real reason for dismissal.
•
They had not misconducted themselves as alleged in the letters of dismissal sent to them by the Respondent.
•
There was no proper or valid reason, related to the conduct and capacity of the Claimants in their role as employees or to
the operational requirements of the Respondent’s business that justified the dismissals.
•
The Respondent failed to give the Claimants an opportunity to defend or rebut any allegations of misconduct justifying
dismissal.
•
The Respondent failed to give the Claimants an opportunity to persuade the Respondent that it could have taken some
other course of action.
3
Further, the Claimants contend that at all material times they were permanent employees and not casual employees as they had
been labelled.
4
The Respondent denies that the Claimants were permanent employees. It contends that the Claimants were at all material times
truly casual employees. The Respondent says that the Claimants were summarily dismissed in accordance with clause 3 of
their respective workplace agreements which provides for dismissal on account, inter alia, of gross misconduct. The gross
misconduct, it is said, is constituted by the behaviour of each Claimant at the meeting of 18 October 2001 in behaving in an
intimidating manner towards fellow staff members and in informing shoppers and traders of confidential information regarding
the Respondent’s business. It is alleged that on an individual basis those actions constituted gross misconduct but when taken
as a whole the actions justify the dismissals for gross misconduct. In the light of the circumstances the dismissals were not
harsh or oppressive.
5
The Respondent denies that it has failed to afford procedural fairness. It accordingly maintains that the Claimants are not
entitled to the amounts claimed or any amounts at all.
Findings of Fact
6
The Respondent is a corporation, which is in the business of providing a security service. In about June of 2001 the
management of the Rockingham City Shopping Centre decided to change its security provider for the centre. The Respondent
was approached with a view to providing security services on a subcontract basis through “Airlite Group of
Companies”(Airlite). Airlite already had a contract with the shopping centre providing other services such as cleaning. The
Respondent entered into an oral agreement with Airlite for the provision of security services. It appears that the nature of the
agreement was informal with only a few terms discussed. Even the hours of security services to be provided by the Respondent
were not fixed and were to be variable from week to week. It was agreed, however, that about 600 hours of security services
per fortnight were to be provided. It was further agreed that Airlite would pay the Respondent on a fortnightly basis for the
first three months of their relationship. There was no set term for the agreement. Indeed, it was terminable at the discretion of
either party. In that regard in August of 2002 the Respondent gave Airlite two week’s notice of its intention not to continue
with the Rockingham City Shopping Centre contract.
7
Upon gaining the contract, the Respondent, with the assistance of Airlite, set about recruiting staff. Airlite sent out letters to
existing guards at the shopping centre employed by other security providers. Advertisements were also placed in the local
newspaper seeking security guards. Many of the staff who were then working for other companies at the shopping centre
applied for the positions. Others did not. Two of the applicants were Mr Clark and Mr Brenzi.
8
On 14 June 2001 a meeting was held with the people who had expressed an interest in being employed by the Respondent.
During the meeting Mr William McCaskey, a director of the Respondent, produced a pro forma workplace agreement, which
all attendees considered and discussed. Mr McCaskey told all those present that the Respondent could only employ them on a
casual basis because it had not entered into a formal agreement with the shopping centre. Mr McCaskey brought to the
attention of those present certain provisions within the workplace agreement including those, which related to the probation
period and confidentiality.
9
Each of Mr Clark and Mr Brenzi entered into a workplace agreement with the Respondent on 14 June 2001. The terms of their
respective individual workplace agreements were identical. Each agreement provided that it would cease on 30 September
2001 with the proviso, however, that at the expiry of the agreement the terms and conditions of the agreement would continue
to operate until such time as the parties negotiated a new agreement. The Commissioner of Workplace Agreements
subsequently registered the agreements entered into.
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It appears that the Claimants started working for the Respondent from about late June 2001. Mr Brenzi generally worked as a
guard each weekday and some Saturdays. He did not, with one exception, work on Sundays (see exhibit 2). Over the material
period he worked between 74.5 hours and 96 hours per fortnight. He usually worked about 88.5 hours per fortnight. Mr Clark,
on the other hand, worked both as a guard and as a bicycle patrolman. His hours and days of work varied dependant upon the
Respondent’s needs. His lowest fortnightly hours were 63.5 and his highest fortnightly hours worked were 76. Mr Brenzi has
never disputed the fact that he was appointed as a casual employee and paid as such. Mr Clark initially could not recall the
capacity in which he was employed but accepts that he was employed as a casual employee. A perusal of exhibit 19, being Mr
Clark’s tax file number declaration form shows that he declared himself to be in casual employment. In view of the foregoing
there can be no doubt that both Claimants were engaged and paid as casual employees.
The workplace agreements that Mr Brenzi and Mr Clark entered into on 14 June 2001 expired on 30 September 2001. No new
agreements were discussed after that time. Following the expiration of the workplace agreements the Claimants and
Respondent continued in their relationship on the basis that the expired agreement in each instance continued to be operative
by virtue of subclause 2 of the Term of Agreement clause thereof. They each believed the workplace agreements to be
operative at the time that the tumultuous events occurred on Thursday, 18 October 2001. Those events ultimately led to the
termination of Mr Clark, Mr Brenzi and others.
The events of 18 October 2001 had their genesis in the fact that several guards were concerned with the night shift manning
levels. The Respondent had reduced manning levels from two guards down to one. Some guards were concerned that they
might not be able to alone handle any security breach that might occur. That was particularly so with summer approaching. Mr
Brenzi was so concerned at the situation that he sought advice from “Worksafe WA” (Worksafe). The Worksafe inspector with
whom Mr Brenzi spoke advised him to raise his concerns with his employer. In consequence Mr Brenzi prepared a letter,
which the Respondent describes as a petition, outlining his concerns. Mr Brenzi asked his colleagues to sign the letter if they
were in agreement with it. A total of five employees put their names to the letter.
It is important that the full text of the letter (exhibit 3) be set out to give context to what transpired thereafter. The letter reads
(with the correction of some typographical errors)—
“To Marine Fire & Security
With the arrival of the summer months almost upon us, it is with increasing concern that we raise the issue of security at
‘Rockingham City Shopping Centre’.
At present we operate with 1 guard at night after 2100 hrs and while there has so far been no occurrence of significance
to report, the guards are noticing an increase in activity later in the evening.
More often than not this activity is occurring on a Thursday, Friday & Saturday night during & after trade from the
nightclub (Marakesh) across the road, but is not limited to these nights.
We also have more youths hanging around on BMX bikes and more & more people congregating in the car parks due to
the warmer weather.
The guards have a responsibility to not only secure the shopping centre but to also ensure the safety of other workers
(namely Airlite staff) who are on site at any given time. This could prove to be difficult for 1 guard to deal with should the
shopping centre’s security be breached.
Under the ‘Occupational Safety and Health Laws’ & the ‘Duty of Care’ an employer’s duty is ‘to ensure employees are
not exposed to hazards at work’. The duty of care applies when (bearing in mind)
•

The severity of the hazard

•

The likelihood of the hazard occurring

•

How much is known about the hazard & how to control/remove it

•

Availability, suitability and cost of safeguards

An employee must take reasonable care to protect their own safety & health and the safety & health of others.
Under the present system of operation the guards find that the likelihood of something happening to themselves or to
someone for whom they are responsible is very high and that they should not have to bear this burden alone.
Under the ‘Occupational Safety and Health Laws’ under the heading ‘unsafe work’—
Employees may refuse to undertake work if they have reasonable grounds to believe that to continue work
would expose them or other persons to a risk or imminent & serious harm—
•

The employer must be notified.

•

The matter must be resolved like other issues.

•

The employer may provide alternative work.

If the employee leaves the workplace without the employer’s permission, the employee is not entitled to normal pay &
conditions.
Employees do not need the employer’s permission to leave the area if they risk imminent and serious harm by remaining.
All guards at ‘Rockingham City Shopping Centre’ feel that these issues could be dealt with, with the addition of an extra
guard at night.
This would improve safety and security tenfold and also act as a better preventative measure while also increasing
response times and the general operation of the night shift.”
14

15

Attached to the letter, which was signed by Scott Brenzi, Les Clark, Jody Luff, Simon Bird and Greg Edwards, was a list of
action reports with respect to incidents occurring at the shopping centre between the beginning of July 2001 and 5 October
2001. The action reports illustrate a crescendo of activity during September and October supporting the Claimants’
contention of a prospective increase in activity.
The Respondent, during the course of the hearing, cast doubt as to whether or not Mr Brenzi had in fact contacted Worksafe
concerning the impact of reduced manning levels. Mr Brenzi testified that he had in fact contacted Worksafe concerning the
issue prior to the occurrence of the meeting. I accept his evidence in that regard. His evidence is supported not only by the
telephone records produced but also by what is contained within his letter (exhibit 3). Indeed it is possible to infer from what is
contained within his letter that Mr Brenzi received certain advice about the provisions of the Occupational Safety and Health
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Act 1989 (the Act). It is obvious that in preparing his letter Mr Brenzi has paraphrased certain provisions of the Act and in
particular sections 19(1), 20(1) and 26. Further, and importantly, he has also paraphrased the definition of “practicable” found
in section 3 of the Act. It is patently obvious that Mr Brenzi sought advice and acted on the advice given to him by Worksafe. I
set out the relevant legislative provisions to demonstrate the correlation between those provisions and what is contained in Mr
Brenzi’s letter.
19.
Duties of employers
(1)
An employer shall, so far as is practicable, provide and maintain a working environment in which his employees
are not exposed to hazards and in particular, but without limiting the generality of the foregoing, an employer
shall—
(a)
provide and maintain workplaces, plant, and systems of work such that, so far as is practicable, his
employees are not exposed to hazards;
(b)
provide such information, instruction, and training to, and supervision of, his employees as is necessary
to enable them to perform their work in such a manner that they are not exposed to hazards;
(c)
consult and co-operate with safety and health representatives, if any, and other employees at his
workplace, regarding occupational safety and health at the workplace;
(d)
where it is not practicable to avoid the presence of hazards at the workplace, provide his employees with,
or otherwise provide for his employees to have, such adequate personal protective clothing and
equipment as is practicable to protect them against those hazards, without any cost to the employees; and
(e) make arrangements for ensuring, so far as is practicable, that(i)
the use, cleaning, maintenance, transportation and disposal of plant; and
(ii)
the use, handling, processing, storage, transportation and disposal of substances,
at the workplace is carried out in a manner such that his employees are not exposed to hazards.
16

“Practicable” is defined in section 3 of the Act as follows—
“practicable” means reasonably practicable having regard, where the context permits, to—
(a) the severity of any potential injury or harm to health that may be involved, and the degree of risk of it occurring;
(b) the state of knowledge about—
(i) the injury or harm to health referred to in paragraph (a);
(ii)
the risk of that injury or harm to health occurring; and
(iii)
means of removing or mitigating the risk or mitigating the potential injury or harm to health;
and
(c) the availability, suitability, and cost of the means referred to in paragraph (b) (iii); …
20.
Duties of employees
(1)
An employee shall take reasonable care –
(a) to ensure his own safety and health at work; and
(b) to avoid adversely affecting the safety or health of any other person through any act or omission at work.
26. Refusal by employees to work in certain cases
(1) Nothing in section 25 prevents an employee from refusing to work where he has reasonable grounds to believe
that to continue to work would expose him or any other person to a risk of imminent and serious injury or
imminent and serious harm to his health.
(1a) In determining whether an employee has reasonable grounds for the belief referred to in subsection (1) it is
relevant to consider whether an inspector has attended the workplace upon being notified under section 25(1)
of the risk and whether(a) the measures, if any, required by the inspector to be taken to remedy the matters giving rise to the risk
have been taken;
(b) the requirements, if any, of the inspector to remedy the matters giving rise to the risk have ceased to have
effect; or
(c) the inspector has determined that no action is required to be taken under this Act.
(2) An employee who refuses to work as mentioned in subsection (1) shall forthwith notify his employer and, if there
is a safety and health representative for the workplace concerned, such safety and health representative, and
the matter shall be regarded as an issue to which section 24(1) applies.
(2a) An employee who refuses to work as mentioned in subsection (1) shall not leave the workplace concerned until
the employee has notified the employer under subsection (2) and that employer has authorized the employee
to leave that workplace.
(2b) Subsection (2a) does not apply if the employee has reasonable grounds to believe that to remain at the
workplace concerned would expose the employee to a risk of imminent and serious injury or imminent and
serious harm to his or her health.
(3) An employee who contravenes subsection (2) or (2a) commits an offence.

17

The letter (exhibit 3) was left in an envelope within the Respondent’s office at the Rockingham City Shopping Centre. It first
came to the attention of Mr Andrew Conway, who was in charge of operations at the centre, on the morning of 18 October
2001. Mr Conway, a director of the Respondent, immediately contacted his co-director, namely, Mr McCaskey, concerning it.
There can be no doubt that the contents of the letter came as a shock to Mr Conway and Mr McCaskey. They subsequently met
that morning in order to discuss the issue and also to formulate a strategy to deal with the issue. Mr McCaskey suggested that
Mr Conway first obtain advice from Worksafe and thereafter organise a meeting of guards for 6.00 pm that evening. It appears
that all available guards were notified of the meeting. The meeting was called in order to discuss the contents of the letter. It
appears that the meeting called was not in contemplation of section 24 of the Occupational Safety and Health Act 1984 nor in
contemplation of regulation 26 of the Occupational Safety and Health Regulations 1996. I say that because the decision to
hold the meeting was made prior to receiving any advice from Worksafe.
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Relevantly, section 24 provides—
24. Resolution of issues at the workplace
(1) Where an issue relating to occupational safety or health arises at a workplace the employer shall, in accordance with
the relevant procedure, attempt to resolve the issue with—
(a) the safety and health representative;
(b) the safety and health committee; or
(c) the employees,
whichever is specified in the relevant procedure.
(2) For the purposes of subsection (1), “the relevant procedure” means the procedure agreed between the employer and
the employees as applying in respect of the workplace concerned or, where no procedure is so agreed, the
procedure prescribed for that purpose in the regulations.
(3) Where attempts to resolve an issue as mentioned in subsection (1) do not succeed and there is both a safety and health
representative and a safety and health committee in respect of the workplace concerned, the safety and health
representative shall refer the issue to the safety and health committee for it to attempt to resolve the issue.
(4) A person who contravenes subsection (1) or (3) commits an offence.
Regulation 2.6 provides—
2.6
Default procedure for resolution of issues
(1)
If no procedure has been agreed between an employer and employees for the resolution of issues relating to
occupational safety and health arising at the workplace then this regulation applies for the purposes of section
24(2) of the Act.
(2)
Subject to subregulation (3), where there is a safety and health representative in respect of the workplace the
employer is to arrange to meet with the employees and that representative at a time that is as soon after the
issue arises as is mutually convenient.
(3)
Where there is a safety and health representative in respect of the workplace but it is not practicable for the
employer to meet with the employees and that representative within a reasonable time, the employer is to
communicate orally with the employees and that representative at a time that is as soon after the issue arises as
is mutually convenient.
(4)
Where there is not a safety and health representative in respect of the workplace concerned, the employer is to
arrange to meet with the employees or a person authorised by them to represent them at that meeting at a time
that is as soon after the issue arises as is mutually convenient.
The meeting on the evening of 18 October 2001 was held at the security office within the Rockingham City Shopping Centre.
Mr McCaskey and Mr Conway on behalf of the Respondent attended the same. Also in attendance were guards employed by
the Respondent namely Mr Brenzi, Mr Clark, Jodie Luff, Mr Robert Cable and Sandy Hall. Mr Cable and Sandy Hall were not
signatories to the letter. Mr Greg Edwards, who was a signatory to the letter, was not in attendance at the meeting. It appears
that Mr McCaskey ran the meeting. That is in keeping with his officious style as displayed in the witness box. The evidence of
Mr Brenzi, Mr Clark, Ms Luff and that of Mr Cable is that Mr McCaskey read from the letter (exhibit 3) and thereafter
proceeded to tell the assembled group that the employees concerns were not related to safety and health but rather fell under
the auspices of the Criminal Code. Essentially Mr McCaskey discounted the concerns expressed in the letter and indicated that
such could not impact upon operations. He took a dismissive approach, which it seems drew the ire of those signatories to the
letter who were there present. The concerns of the signatories relating to safety were not particularly discussed. The discussion
that consequently ensued related more to the consequences of the signatories having made a complaint. Indeed the discussion
in that regard developed into an argument. The meeting became heated and several of those present became loud. Indeed Mr
Brenzi described what took place as “mayhem”. It is also the case that certain objects were thrown during and at the
conclusion of the meeting. It is obvious on all accounts of what transpired at the meeting that it degenerated completely.
There are differing versions of what was said by Mr McCaskey to the attending signatories during the course of the meeting.
It is fair to say in that regard that the evidence sits in two camps. The Claimants and Ms Luff on the one hand allege that Mr
McCaskey told them that he was not prepared to put the signatories at risk and that in the circumstances he was left with no
option other than to stand them down. Mr McCaskey on the other hand testified that he told the signatories present that they
could stand themselves down until such time as they had received advice from Worksafe on the issue. Mr Cable, in his
evidence in chief, initially supported Mr McCaskey’s version of what was said, however, conceded under cross-examination
that he could not recall with any degree of preciseness the actual words used. In his testimony on the issue Mr Conway
testified that Mr McCaskey told the signatories—
“if we can’t resolve this issue you’ll have to get Worksafe WA in and we can’t ask you to work here if you perceive …
you’re at risk - you can stand yourselves down.”
(Transcript page 272)
Later when pressed about the actual words used, Mr Conway could not be sure. I set out the relevant passage of transcript at
page 304—
“Did he say, ‘You’re stood down’?---I cannot recall exactly if that was said. I---I’m not sure.”
In the determination of the issue in dispute as to whether the Claimants chose to stand themselves down or alternatively were
stood down by Mr McCaskey I find myself preferring the evidence of the Claimants and Ms Luff. I accordingly conclude that
Mr McCaskey stood down the signatories to the letter. The signatories to the letter never stood themselves down.
Notwithstanding his position that the signatories had stood themselves down Mr McCaskey nevertheless conceded having told
the signatories that they were stood down. He testified that he said that only occurred after keys and a radio had been thrown
onto a table and counter. He said that he took those acts to be an acknowledgment on the part of the signatories that they had
no intention of further working for the Respondent.
I do not accept Mr McCaskey’s evidence on the issue of standing down. I far prefer the evidence of the Claimants and Ms Luff
to that of Mr McCaskey in that regard. Indeed I also prefer their evidence where it conflicts with Mr Conway’s testimony.
Further there is no support for the Respondent’s position to be found in Mr Cable’s evidence. He was equivocal with respect to
the issue when examined in chief but when tested under cross-examination gave testimony, which in effect supported the
Claimant’s allegations. In that regard he said that Mr McCaskey invited the signatories to stand themselves down on three
separate occasions. Having rejected his invitation he then proceeded to stand them down. I accept that such occurred. Indeed it
is inconceivable that the Claimants and their colleagues proceeded to withdraw their labour. Clearly, although the issue of
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safety was a matter of concern for them, it had not reached the stage whereby they would proceed to withdraw their labour. All
they were doing at that time was raising the issue of safety, as a matter of legitimate concern, for the attention of the employer.
The issue was only in its infancy. It was not such that it had reached the stage of an intractable dispute.
Further, the fact that the Claimants and other signatories were stood down as alleged by the Claimants is more in keeping with
what transpired subsequently as is exemplified in the Respondent’s conduct towards its employees. Ms Luff put it quite
succinctly in reference to what happened at the meeting on 18 October 2001. She was asked the question—
“What happened at that meeting?”
She responded—
“We all got the sack.”
(Transcript page 79)
It was clear to her as to what the ramifications were of what Mr McCaskey said to her and her colleagues.
Where there is conflict in the evidence Mr McCaskey and other witnesses I far prefer the version, which is inconsistent with
Mr McCaskey’s evidence. Indeed I reject his evidence on that issue and all other contentious issues. I have a real concern
about his veracity for a number of reasons. I take the view that he was particularly found wanting under cross-examination.
One glaring difficulty with his evidence concerns his discussions relating to the petition with Mr Thomas of Bakers Delight.
Mr McCaskey testified that he first discussed the issue of the petition with Mr Thomas one or two weeks after the events of
18 October 2001. However, Mr Thomas testified that he had not even met Mr McCaskey until about six weeks prior to Mr
Thomas giving evidence on 14 August 2002 (see Transcript pages 97 and 177).
There is little doubt that Mr McCaskey, during the meeting on 18 October 2001, stood down the signatories to the letter. The
question which arises as a result is whether there had been compliance with section 24 of the Occupational Safety and Health
Act 1984 and regulation 2.6 of the Occupational Safety and Health Regulations 1996. There must also be a concern with
respect to his conduct having regard to section 56(1) of that Act which provides—
56. Discrimination
(1) An employer or prospective employer who in any way treats an employee or prospective employee less favourably
than he otherwise would for the dominant or substantial reason that the employee or prospective employee—
(a) …
(b) …
(c) …
(d) makes or has made a complaint in relation to safety or health to a person who is or was his employer
or fellow employee or an inspector, a safety and health representative or a member of a safety and
health committee,
commits an offence.
Immediately after having been stood down during the meeting on 18 October 2001, Mr Brenzi, Mr Clark, Mr Bird and Ms
Luff all, in a state of disbelief, retreated to where their cars were parked. At that place they had a short discussion. Simon Bird,
as the group’s representative, went back to the Respondent’s office to seek clarification as to what was meant by the term
“stood down”. When he returned to the group he informed them that they had been stood down indefinitely. Mr McCaskey, in
his evidence, said on the issue that he told Mr Bird that they were stood down “until you’ve discussed the matter with
Worksafe WA and mediated a return to work” (see Transcript pages 154-155).
Mr Brenzi testified that immediately after the occurrence of the meeting he telephoned Worksafe to report the events and seek
advice. He said that the inspector to whom he spoke was not able to offer any assistance in regard to what had transpired. Mr
Brenzi’s memory was that contact with Worksafe had been made that evening immediately following the meeting. It is
obvious, however, that his memory in that regard was faulty. When recalled to give rebuttal evidence Mr Brenzi clarified that
he had in fact spoken to a Worksafe inspector the following day. His telephone records that form part of the documentary
evidence before the Court reflect that to be the case.
In any event on that evening following the meeting the guards who had been stood down returned to Mr Clark’s home and
telephone calls were made therefrom with respect to what had transpired. An attempt was made at that time to speak to a
representative of Airlite concerning the matter. Contact was also made with Kevin Scott, the shopping centre’s operations
manager. It suffices to say that the people contacted quite understandably declined to become involved in the dispute.
Thereafter the group went to the home of Darrel Rewita. Mr Rewita had been a former security colleague of the Claimants and
others at the shopping centre prior to the Respondent taking over the contract. He had decided not to join the Respondent. He
had made it known to his colleagues that he had reservations about the Respondent. As a consequence he had secured alternate
employment working for Austal Ships. Other than to express their grievances at what had just happened the group also went to
his place to ascertain whether there was alternative employment available with Austal Ships. That alone signifies that they
were left in no doubt that they had in effect been terminated earlier that evening.
Following their attendance upon Mr Rewita the group returned to Mr Clark’s house. At that time and place Mr Brenzi
contacted his partner’s brother, a lawyer, who in turn gave him Mr Richardson’s contact details. Mr Richardson was contacted
in relation to the matter. It was his advice that each stood down employee should present him or herself to the Respondent for
work on their next rostered shift. Mr Brenzi and Mr Clark each testified that they did not, following the meeting on
18 October 2001 return to the shopping centre until such time as they presented themselves for their next rostered shift. That
was not, however, the case with Ms Luff. She in fact returned to the shopping centre later that night (18 October 2001) for the
purpose of seeking alternate employment.
Mr McCaskey and Mr Cable testified that one Chris Porter, a former guard at the shopping centre, purportedly acting on behalf
of the stood down guards, approached Mr McCaskey at about 6.15 to 6.20 pm that evening for the express purpose of
discussing the issue of the standing down of the signatories. It was the evidence of both Mr McCaskey and Mr Cable that he
was given short shrift. Mr Conway, in his evidence, also made reference to the attendance of Porter. Further evidence was also
given that Mr Bird was seen in and around the shopping centre during that evening following the meeting. Such evidence it is
said supports the Respondent’s contention that the Claimants disclosed confidential information against the interest of the
Respondent and its client. It also supports its view that the Claimants by themselves and through others attempted to harass
and intimidate the Respondent’ directors and its employees.
Mr Mant, the proprietor of the Rockingham City Lottery Kiosk, was called to support the Respondent’s contention that the
Claimants, together with ex-guards, attended the shopping centre on the evening of 18 October 2001 in order to intimidate the
Respondent’s directors and employees. When subjected to cross-examination, Mr Mant could not be sure of when it was that
he saw Mr Rewita and others. His evidence was, accordingly, of no support to the Respondent on the issue.
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It is obvious from their evidence that both Mr McCaskey and Mr Conway were concerned following the meeting that the stood
down guards would either themselves, or through others, create difficulty for them. Accordingly, the guards including Mr
McCaskey and Mr Conway worked in pairs on the night following the meeting. Mr McCaskey teamed up with Mr Cable. They
were together when Mr Porter approached them.
Mr McCaskey testified that he, later that evening, saw Ms Luff, Mr Bird and Mr Clark in civilian clothes in the shopping
centre in the company of Mr Porter. They were basically getting in the road of Mr McCaskey, Mr Cable and Mr Conway (see
Transcript page 158). At page 208 of the transcript Mr McCaskey said,
“They were basically in our face, …”.
He disputed Ms Luff’s evidence that she was not with other guards when she attended the shopping centre on 18 October
2001. Mr Cable in his testimony could not be sure whether he saw Mr Clark or Mr Brenzi that night. Mr Cable did not give
evidence of being abused or threatened by the stood down guards. Mr Conway, in his evidence in chief, could only recall
seeing Mr Bird and Mr Porter. He could not recall seeing any other guard “who had stood themselves down” in the shopping
centre that Thursday night. It must be said that Mr McCaskey’s evidence is materially inconsistent with evidence of other
witnesses on the issue and the weight of evidence is against him. Mr McCaskey also testified that he saw Mr Brenzi at the
shopping centre on Saturday, 20 October 2001 in the company of Mr Bird and another person not known to him.
Mr Brenzi, on his evidence, next returned to the shopping centre following the meeting at 6.00 pm on the evening of
19 October 2001. He presented himself for night shift but there was no one in the office at that time. He accordingly contacted
Mr Conway by telephone. After having returned to the office Mr Conway had a short conversation with him and thereafter
called upon Mr McCaskey to attend. Mr McCaskey attended and a short discussion ensued. The discussion became heated.
Mr Brenzi was told that there was no work for him in the light of the fact that he had stood himself down. He then left the
office and went home.
Mr Clark returned to the shopping centre to commence his next rostered shift, which was a bike shift, on the afternoon of
Saturday 20 October 2001. At that time he went to the security office and found the door to be locked. He caused a cleaner to
contact security and as a result Bob Cable and Greg Edwards attended. Mr Clark informed them that he was there to carry out
his rostered duties. Mr Cable informed Mr Clark that he was not on the roster any more because the roster had been changed.
Indeed he had been taken completely off the roster. Mr Edwards told Mr Clark that he had been permitted to continue working
because he had retracted his signature to the letter. He suggested that Mr Clark might do the same. After that conversation and
as he was about to leave Mr Clark noticed Mr McCaskey to come from around the corner. He then engaged in conversation
with him. He explained to Mr McCaskey that he was there for his rostered shift. Mr McCaskey replied that he was not on the
roster any more and thereafter proceeded to berate Mr Clark concerning his signing the letter. Mr McCaskey at that time also
raised the issue of confidentiality and other reasons going to the justification of the Respondent’s actions.
It suffices to say that neither Mr Brenzi nor Mr Clark, on their evidence, was permitted to return to their jobs. Mr McCaskey
gave evidence that he and Mr Conway offered both Mr Brenzi and Mr Clark the opportunity, on the occasion that they
attended for their rostered shift, to return to work if they retracted their signature from the petition. The Claimants deny that
the offer was made. I find it improbable that the Claimants would have been made such an offer in the light of the fact that it is
obvious that Mr McCaskey considered each of them to be the instigators and main troublemakers. Although Mr Edwards
regained his job by retracting his signature it must be noted that he had taken no part in the meeting and was not seen by his
employer to be an instigator. It is true that Miss Luff was also offered employment upon certain conditions, which included the
retraction of her signature. Notwithstanding that, it is obvious from what transpired in that regard that the offer made to her
was not a genuine one. I say that because despite the fact that she did all that was required of her by the Respondent she was
not re-engaged. I prefer the evidence of the Claimants and Ms Luff to that of Mr McCaskey and Mr Conway concerning the
discussions held in the days that followed the meeting on 18 October 2001.
On 20 October 2001 the Respondent advertised, in the “Employment” section of the West Australian newspaper, vacancies for
the positions of security guards. Mr McCaskey testified that the advertisement had nothing to do with the events of 18 October
2001. He said that the advertisement was part of an ongoing process of recruiting new staff members who could be called upon
if required. That was particularly so in light of the fact that one of their regular guards, namely, Jason Slade had recently left.
Mr Conway on the other hand testified that the Respondent was forced to advertise for guards to fill the position of the
Claimants and other signatories to the letter who had been stood down (see Transcript page 279). If the Court were to accept
Mr Conway’s evidence on the issue, then it is clear that the decision to terminate the Claimants’ employment was made well
prior to 22 October 2001, and possibly even as early as the Thursday of the incident.
On Monday 22 October 2001 the Respondent wrote to each Claimant terminating his employment. The Claimants received
letters that textually were in identical terms. I set out the full text of the letters. (Exhibits 4 and 13)
“Re: Employment with Marine Fire & Security
I refer to a resent petition submitted to our company to which you were a signatory, and a meeting held on Thursday 18th
October 2001, to which you attended.
Marine Fire & Security acknowledges your concerns, but does not agree that this is an Occupational Health & Safety
issue.
As we can not agreed with your demands, and or have any alternate duties for you to perform, your decision to stand
down in accord with your petition places us in a position where we can not offer you any further casual employment.
Further more I would like to draw your attention to our work place agreement and in particular the confidentiality clause
contained therein, as it has been brought to our attention that there has been a number of breaches perpetrated of this
agreement by the signatories of your petition as follows;
•
petition discussed with store holders/traders at Rockingham City Shopping Centre.
•
discussions with ex RCSC guards as to your actions, and the appointment of Chris Porter to
mediate on your behalf.
•
unauthorized disclosure of confidential information relevant to the security of our clients assets.
As we feel you have breached our agreement and compromised RCSC security requirements I have no choice other than
to terminate your employment with our company.
I would ask that you return all property belonging to MFS, RCSC and Airlite group in good order to the security office or
centre management reception, prior to Thursday 25th October 2001. Failure to do so may result in legal action against
you.”
Mr Brenzi, with reference to the letter of dismissal, testified that he did not discuss the letter (exhibit 3) with traders at the
shopping centre. Further, he denied discussing the issue with Mr Porter or instructing him to act on his behalf. He denied
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discussing confidential information. Mr Brenzi said that he had never discussed anything that was not common knowledge. He
reiterated that he had never discussed the letter (exhibit 3) with traders after it was written.
Mr Clark also denied discussing the letter (exhibit 3) with traders. He too denied discussing the situation with Chris Porter or
any other ex-colleague. He testified that he did not instruct Mr Porter to act on his behalf. He rejected the contention that he
discussed confidential security issues with other persons. He said that tenants at the shopping centre had approached him from
time to time concerning the fact that there had been a reduction in the number of guards on night shift. The issue had
apparently been discussed at a tenant’s meeting. Tenants, together with others who operated within the shopping centre, were
well aware of the night shift manning level.
The Respondent’s contention with respect to the confidentiality issue is that both Mr Brenzi and Mr Clark were responsible for
disclosing confidential information concerning manning levels in breach of the confidentiality clause within their respective
workplace agreements. The clause provides—
“Confidentiality—
The employee, may not, without consent of the employer, at any time, from the date of execution of this document, divulge
or communicate to any person, any information which may come into the employee’s knowledge in the course of carrying
out the provisions of this agreement concerning the operations, dealings, transactions, financial arrangements or affairs
of the employer or the employer’s business, and the employee must not make any reproductions or copies of any
confidential information belonging to the employer, or its client(s), without the prior approval of the employer.”
In order to establish such a breach, the Respondent called Steven Thomas, the proprietor of Bakers Delight situated within the
Rockingham City Shopping Centre. It was his evidence that Mr Brenzi disclosed the fact that the manning levels for night shift
security decreased from two guards to one. He also testified that Mr Brenzi had asked him to sign a petition with respect to
that reduction. Mr Brenzi denied under cross-examination asking Mr Thomas to sign a petition. He did concede however
telling Mr Thomas that he was going to be writing a letter concerning the manning levels. He re-affirmed that the reduction of
manning levels was an issue that was well known by shopkeepers and the subject of inquiry by them. Importantly Mr Brenzi
denied advising Mr Thomas or any other retailer for that matter about the outcome of the meeting on 18 October 2001.
There is an obvious contest in the evidence between Mr Thomas and Mr Brenzi. Although seemingly independent, Mr
Thomas’ testimony was unconvincing in delivery. He was very defensive when challenged under cross-examination and
appeared in the process to simply attempt to shore up his evidence given in chief without giving thoughtful consideration to
the matters raised with him. Furthermore, I find it difficult to accept that he now recalls, with any degree of particularity,
exactly what was said during an unremarkable conversation that took place between himself and Mr Brenzi over a year prior to
giving his testimony. That is even more so in the light of the fact that the issue of manning levels, on his evidence, was
unimportant to him. Where there is conflict between the evidence of Mr Thomas and that of Mr Brenzi I prefer Mr Brenzi’s
evidence.
I accept the evidence given by each of Mr Clark and Mr Brenzi that they did not disclose confidential information. I accept
that any conversation on the topic of manning levels that they may have engaged in was a matter of common knowledge to
retailers. There is no evidence that they discussed such matters with persons other than retailers. Further, I do not accept that
the Claimants disclosed the fact of their removal to retailers on the evening of 18 October 2001. Indeed I find that neither
Claimant was at the shopping centre that evening.
Mr Brenzi testified that he currently works as a truck driver. He did not, however, during the course of his testimony address
the issue of his employment subsequent to dismissal. Notwithstanding that, there is evidentiary material in regard to that issue
found in the derivative document (exhibit 7) received into evidence without objection. That discloses that Mr Brenzi was
subsequent to his termination unable to secure employment until 1 January 2002.
Mr Clark, in his testimony, detailed the efforts that he made in attempting to find alternate employment. He found work as a
cleaner just after Christmas 2001. He shared his income derived from that job with his son who in effect shared the job with
him. Mr Clark received no income for the eleven weeks from termination up to 4 January 2002. Thereafter he received a
significantly reduced income until 29 April 2002 at which time he was re-engaged by United Constructions, a former employer
of his.

Were the Claimants Harshly, Oppressively of Unfairly Dismissed?
53 The Claimants allege that their respective dismissals, which occurred on 22 October 2001, had its origin, in each instance, in
the incident that occurred at the meeting on 18 October 2001. The Claimants say that during that meeting they were stood
down in consequence of raising legitimate safety issues of concern. The Respondent’s view, however, is that the Claimants
and other signatories to the letter stood themselves down during the course of the meeting. On that issue, I prefer the evidence
of the Claimants. Indeed their version of what occurred at the meeting is supported by the Respondent’s own witnesses, Ms
Luff and Mr Cable (under cross examination). The fact that Mr Bird had to necessarily clarify with Mr McCaskey the effect of
the signatories being stood down unequivocally demonstrates a standing down at the direction of Mr McCaskey and upon his
terms. There is absolutely no doubt about the fact that those stood down took the view that they had been sacked. Ms Luff
expressly stated that in her evidence and the conduct of the attending signatories post the meeting is reflective of the fact that
they knew their jobs had in reality been terminated.
54 The Respondent in its letter to the Claimants dated 22 October 2001 purported to justify termination, inter alia, by virtue of the
Claimants’ alleged breach of the confidentiality clause as contained within their respective workplace agreements. In that
regard it is alleged that the breach was constituted by the Claimants’ disclosure to retailers and others of what transpired at the
meeting on 18 October 2001 and by their appointment of Mr Chris Porter to act on their behalf. Further, it is alleged that the
Claimants’ discussion with retailers concerning the letter (exhibit 3) also constitutes a breach of confidentiality. Both
Claimants deny having instructed or appointed Mr Porter to act on their behalf. Indeed there is not a scintilla of evidence to
support the Respondent’s contention that they did. With respect to the confidentiality issue generally, I accept that there can be
no breach of confidentiality when information is already in the public arena. I accept the evidence of Mr Clark and Mr Brenzi
that the level of night guard manning was common knowledge amongst retailers at the shopping centre. Indeed I find it
difficult to accept that the traders did not know that there was only one security guard on at night some four months after the
change had been made. Further, I do not accept that the traders learned of the standing down of the signatories from the
Claimants themselves on 18 October 2001. I accept the testimony of both Mr Clark and Mr Brenzi that they did not, following
their standing down, attend the shopping centre until they presented themselves for duty. Where there is conflict in the
evidence on the issue I prefer the evidence of the Claimants. Although it is undeniable that both Ms Luff and Mr Bird attended
the shopping centre and were seen in the company of former guards, it cannot be found that the Claimants did the same. I
reject the testimony of Mr McCaskey that the Claimants conducted themselves in an unacceptable way following the meeting
on 18 October until 22 October 2001. The evidence given by Mr McCaskey concerning alleged threatening behaviour by the
Claimants during the relevant period is unsupported by the testimony of those such as Mr Cable and Mr Conway who were in
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a position to have seen it happen. It is possible to conclude that, in the light of his excited state following the incident on
18 October 2001, Mr McCaskey has lumped all the guards in together and tarred them all with the same brush. It seems that he
concluded all guards and ex-guards were acting in concert against the interests of the Respondent. As a consequence he may
have become confused as to who actually did what and as to when. His collective view of the guards’ acts may explain the
distortion in his recollection. There is no evidence to support the contention that the Claimants, between 18 October and
22 October 2001, harassed the Respondent’s directors or staff.
Mr McCaskey’s evidence is that the reason for termination of employment had nothing to do with the issues raised in the letter
of concern. Mr Conway, on the other hand, gave a differing reason. He said that because the Claimants had done nothing to
resolve the Worksafe situation termination resulted. He said that the decision was also made in the light of both he and Mr
McCaskey becoming aware of the breaches of confidentiality. Consequently the decision was made to place an advertisement
for security guards and to terminate the employment of those security guards who had been stood down (see Transcript pages
279-281).
The Respondent submits that it was entitled to terminate the Claimants’ employment. It says that upon discovery that
breaches of security had occurred, coupled with information given by Mr Thomas that Mr Brenzi had threatened to walk out
and go on strike, the Respondent was entitled to examine the actions of the group as a whole and the individual actions of the
Claimants and concluded that the Claimants had taken such steps and manifested such intention as to clearly indicate that the
Claimants had no intention of resolving the matter as provided for in their workplace agreements. The Respondent maintains
that the Claimants had manifested such an intention to breach the core and fundamental trust and mutual respect to
demonstrate no prospect of the employment being able to continue. The deliberate wilful flouting of the essential term of
employment by the Claimants indicates that the Respondent had reason to summarily dismiss the Claimants.
The Respondent submits that Mr Brenzi and the other guards stood down had no intention of resolving the Worksafe issue but
rather conducted themselves in adversarial approach, intent on continuing in the conspiracy with others to withdraw their
services. In such circumstances, instant dismissal on account of gross misconduct was warranted.
I reject the Respondent’s contention. In my view the Claimants could have done no more than what they did with respect to
the Worksafe issue. When contacted on 19 October 2001 the Worksafe inspector to whom Mr Brenzi spoke was not
prepared to assist. In any event it is obvious that by that stage both Claimants had the clear impression that they would no
longer be given the opportunity to work for the Respondent. It was clear to the Claimants that they had been sacked. To
attempt to do anything more in the light of the Worksafe response was futile in all the circumstances. The fact that the
Claimants did not immediately accept the repudiation of their contracts of employment but rather put the Respondent to the
test on advice received from their industrial agent did not materially change the situation. In so far as the Respondent relies
on Mr Thomas’ evidence on the issue to support its case I reject it. I have made comment about Mr Thomas’ evidence. I
found his evidence in the main to be unsatisfactory and, as such, could not be relied upon with respect to this issue.
The decision to terminate the Claimant’s employment was, in reality made either just before or just after the meeting that took
place on 18 October 2001. That is the only possible inference to be drawn in the light of Mr Conway’s evidence. That
inference can also be drawn in the light of evidence concerning the employment advertisement in the Saturday edition of the
West Australian newspaper on 20 October 2001. That is particularly so when consideration is given to the deadline for the
placement of such advertisement.
I conclude that the reason why the Claimants were dismissed was because each of them had signed a letter expressing concern
about a safety risk. The Respondent was quite entitled to disagree with the contents of the letter. However, rather than
rationally explain why the Respondent believed that the deployment of an additional night guard was not warranted, it simply
dismissed the Claimants out of hand. The letter was taken as a threat of refusal to work alone at night. It is obvious, however,
from the letter itself that there was no such threat. The letter was no more than the communication, on a collective basis, of the
signatories’ respective concerns. It is obvious that the Respondent, through Mr McCaskey, took the letter as an affront to his
authority and set about a process of dispensing with those troublesome employees who were prepared to question the
Respondent’s actions. The decision to terminate resulted directly from the raising of the safety issue. In the light of the
evidence there must be some real suspicion as to whether there may have been a breach of section 56 of the Occupational
Safety and Health Act 1984.
The letters of dismissal were, in my view, baseless and aimed at justifying the Respondent’s decision to terminate the
employment of the Claimants. A decision made which was without merit. It could not be said that the Claimants had
misconducted themselves so as to be subject to summary dismissal.
The Claimants bear the onus of proof to demonstrate that they were unfairly, harshly or oppressively dismissed.
The question to be considered by the Court in determining whether the Claimants were unfairly, harshly or oppressively
dismissed is set out in Miles v FMWU (1985) 65 WAIG 385 where His Honour Brinsden J said at page 386—
“As His Honour points out the question to be investigated is not a question as to the respective legal rights of the
employer and the employee but a question whether the legal right of the employer has been exercised so harshly or
oppressively against the employee as to amount to an abuse of that right.”
The matter must be determined according to contemporary standards and necessarily involves an assessment of the particular
facts. In my view, the dismissals, in each instance, for the reasons stated, were demonstrably harsh, oppressive or unfair.

Jurisdiction
65 The claims made in these matters are brought pursuant to section 51 of the Workplace Agreements Act 1993 (the WPA). That
provision as it was at the time the claims were filed stated—
Unfair dismissal
51.
(1)
Where –
(a)
a person who was a party to a workplace agreement as an employee claims that he or she has been
unfairly dismissed from employment in breach of the provision implied in the agreement by section
18; and
(b)
section 7G (1) (b) of the Industrial Relations Act 1979 does not apply,

66

the person dismissed may bring an action in an industrial magistrate’s court against the employer for relief in respect of
that dismissal.
Pursuant to section 49 of the WPA the term “unfair” in relation to dismissal is defined to include harsh or oppressive.
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Relevantly, section 18 of the WPA provides—
Implied provision as to unfair dismissal
18.
(1)
There is implied in every workplace agreement a provision that the employer must not unfairly,
harshly or oppressively dismiss from employment any employee who is a party to the agreement.
(2)
The provision described in subsection (1) is enforceable under section 51 of this Act or under section
7G of the Industrial Relations Act 1979, as the case may be, and not otherwise.
(3)
A workplace agreement must not exclude the operation of subsection (1) and to the extent that it
purports to do so it is of no effect.
68 It is axiomatic that for this Court’s jurisdiction to be enlivened there must be a registered workplace agreement between the
parties. It is common ground that the Claimants in each instance entered into individual workplace agreements on 14 June
2001. Those agreements expired on 30 September 2001.
69 The workplace agreements provided under the heading “Term of Agreement” at 2 thereof as follows—
“2.
At the expiry of this agreement, the terms and conditions of this agreement shall continue to operate until such
time as the parties negotiate a new agreement.”
70 As previously stated the alleged unfair dismissals took place on 22 October 2001 being after the expiry of the workplace
agreements. Accordingly, the question is one of whether the expired workplace agreements continued to govern the
employment relationship between the employer on the one hand and the Claimants on the other.
71 Relevantly, section 19(4) of the WPA provides—
(4) On the expiry of a workplace agreement this Act no longer applies to any contract of employment that it governed and
that contract then becomes subject to relevant award provisions (if any) unless it becomes subject to –
(a)
another workplace agreement; or
(b)
some other arrangement between the parties provided for in the expired workplace agreement.
72 In submissions the Claimants pointed out that the words “some other arrangement” in section 19(4) could be constructed as
meaning an arrangement that is “other” or different to the arrangement constituted by the expired workplace agreement. It is
submitted that given that the arrangement in each of the expired workplace agreements is the same arrangement as that
previously existing in the expired agreements that such may not constitute “some other arrangement” as contemplated in
section 19(4)(b) of the WPA.
73 The Respondent in that regard says that—
“Given that Section 19(4)(a) explicitly contemplates for another workplace agreement subsequent to the expiry of the
workplace agreement it is clear that the word “other” found in Section 19(4)(b) does not solely refer a different
workplace agreement. Given the explicit inclusion in Section 19(4)(a) of the WPA for the entering into of another
workplace arrangement, construing another to mean a different agreement seems a duplication and unlikely.
On this basis the workplace agreement continues to be in effect subsequent to
30 September 2001.”
(See pages 1 & 2 of the Respondent’s written submissions)
74 The Respondent, accordingly, submits that this Court has jurisdiction to hear and determine these matters.
75 If the word “other” is interpreted in the manner suggested by the Claimants it would necessarily result in the parties to a
contract of employment being able to enter into an arrangement that is neither governed by the WPA or the relevant award.
Indeed that would be inconsistent with the provisions of section 114 of the Industrial Relations Act 1979. In my view the
provision in section 19(4)(a) of the WPA permits the type of extension clause hereinbefore referred to.
76 Having overcome that jurisdictional hurdle, consideration must also be given to the implications of section 14(2) of the WPA
in the event that a finding is made that the Claimants’ employment was in each instance subject to a series of separate and
discrete contracts of employment as opposed to a single ongoing contract. In that regard the Claimants concede in submissions
that in the event of such a finding because section 14(2) of the WPA was not complied with, the expired workplace agreements
could not have application thereby rendering nugatory the Court’s ability to hear and determine the claims made pursuant to
the WPA.
77 In that regard it is submitted that if the employment is truly casual, it is subject to a series of individual and separate contracts
of employment each expiring with the effluxion of time at the end of each period of work. In the absence of an express written
agreement that the workplace agreement is to apply to the subsequent individual and separate contracts of employment, the
workplace agreement simply does not apply to the employment after the first “casual” contract of employment has expired. It
follows that the Court does not, in those circumstances, have jurisdiction to deal with a claim for relief from an unfair
dismissal by a “true” casual employee who has entered into a workplace agreement where the requirements of section 14(2)
have not been satisfied. The workplace agreement cannot, therefore, have effect after its expiry date.
78 I agree with the submission. In the absence of the existence of a registered workplace agreement, the jurisdiction of this Court
to deal with claims of unfair dismissal does not exist. Such jurisdictional issue in this regard can only be determined upon a
finding being made concerning the issue of whether or not the Claimants were at all material times casual employees.
Were the Claimants Casual Employees?
79 It is common ground that each Claimant was engaged and paid as a casual employee. The Claimants, however, suggest that
notwithstanding that, they were not “true casual employees”. The expression “casual employee” has no fixed legal meaning
(Doyle v Sydney Steel Co Ltd (1936) 36 CLR 545; Squirrel v Bibra Lakes Adventure World (1984) 64 WAIG 1934). Indeed
it has different meaning in different contracts. However, it is nevertheless the case that a true casual employee, at common
law, is one who is employed under a series of discrete and separate contracts with no mutuality of obligations at the expiry of
each of those contracts (Stewart v Port Noalinga Hotels Ltd (1980) 47 SAIR 406 at 420 and Coad & Coad v Dalstar t/as The
Skippers Club (1998) 79 WAIG 266). Whether an employee is a true casual employee is a question of fact to be determined
from the conduct of the parties and is not dependent upon the designation given to them.
80 “Casual Employee” is defined in section 3(1) of the Minimum Conditions of Employment Act 1993 (WA) (the MCE Act).
The definition provides—
“casual employee” means an employee who is employed on the basis that(a)
the employment is casual; and
(b)
there is no entitlement to paid leave.
and who is informed of those conditions of employment before he or she is engaged;
67
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In my view, the definition provided for in the MCE Act does not alter the fact-finding exercise of this Court. Clearly a casual
employee, within the meaning of the MCE Act, cannot be an employee who is employed under a single ongoing contract of
employment but rather a series of individual and separate contracts of employment.
The labelling of an employee as a casual cannot render a person a casual employee who is in reality a permanent employee
(see Moreno v Serco (Australia) Pty Ltd 76 WAIG 93 and MEWU v Centurion Industries Ltd (1996) 76 WAIG 1287).
In Centurion (supra) the Full Bench said at page 1289—
“The label of casual did not correctly designate what the contract was or what his employment was, and the indicia to
which we have referred to and all of the evidence lead and led properly to a finding that Mr Coci was never engaged as
or employed as a casual employee.”
In Butler v Canon Food Service Pty Ltd (2000) 80 WAIG 3044 I held that the question of whether an employee was
employed as a casual employee under the workplace agreement that governed the employment is dependent on whether the
employment could be at common law found to be a casual employee. At page 3049 I said—
“The complainant’s employment could not be described as casual. Although Mrs Butler is categorised in the workplace
agreement as being a casual, and she was paid as a casual, the actual operation of the contract of employment was not of
a casual nature.”
In Lopdell v Kulin Industries Pty Ltd (2000) 80 WAIG 3287 I said at page 3058—
“The factual circumstances evidencing the association between the parties show that there was nothing informal,
uncertain or irregular about the relationship. Although informality uncertainty and irregularity are not in themselves
determinative of the issue of whether or not an employee is a casual, they nevertheless form part of the indicia to be
considered. Each case will turn on its own facts. In my view in light of the facts the complainant’s employment in this
case could not be described as casual. In my view the working relationship between the complainant and defendant
demonstrably dictates that the complainant was not a casual employee, notwithstanding the labelling of him as such and
his acceptance of that label.”
I noted in Lopdell (supra) at 3056 that—
“Each period of hiring is distinct and severable and any continuing relationship does not mean in law a continuing
contract. Rather, it would be regarded as a series of individual and isolated contracts for work. In a continuing contract
the nature of the obligations on the parties is fundamentally different. The employee is promising to be at work or be
available for work unless he or she gives due notice of termination. Likewise, the employer is promising to continue the
employment contract subject to termination only in accordance with the contract.”
The test is a contractual test and the answer depends upon the contractual nature and the actual operation of the employment
relationship. The degree of formality, certainty and regularity in a relationship are factors to be weighed in the balance in
determining the true contractual nature of the employment relationship.
Turning to the facts of this matter, the Claimants point out that each workplace agreement was poorly drafted. They do not
disclose whether the Claimants, in each instance, were engaged on a “full time, part time or on a casual basis”. It is submitted
on their behalf that although they were paid the casual rate of pay they were nevertheless full time employees working on a
regular basis, with the same pattern of shifts pursuant to a two weekly roster.
In this matter Mr Brenzi accepts that he was employed on a casual basis. Mr Clark could not actually recall the basis of his
engagement. When cross-examined, however, he recalled that only casual work was offered. I set out the relevant portions of
his evidence on the issue, found at page 60 of the transcript—
“Okay. And the work offered, he only offered casual work? --- At the time, yes. He said he was hoping to - - you know, if
things worked out and that, it could be on a permanent basis later on, but –
So only casual work was offered? --- Yes.
And the rates of pay for casual work, did he tell you what the rates of pay for casual work was? --- Yes. He went through
what was on the sheet?, sir, yeah.
And did you understand that you would get an increased rate of pay for casual work? --- Yes.
Was there a consequence of that increased rate of pay, or was there a reason for that increased rate of pay when you
were told that? --- I’m trying to remember now, sir. I can’t recall one?.
I put it to you that there was an increased rate of pay offered because the - - there was no annual leave allowed and no
sick leave allowed? --- Sick leave, yeah. That’s right, yeah”.
It is the case that both Claimants acknowledge being advised prior to completing their workplace agreements that their
employment was on a causal basis. Indeed they completed the tax declaration forms to reflect that (see exhibits 8 and 19). Both
Claimants were informed of the conditions of their employment before they were employed and, in particular that as there was
no entitlement to leave pay they were to receive 15% above the full time employee wage rate.
It is the case that Mr McCaskey, at the meeting on 14 June 2001, informed those present why they could not be employed on a
full time basis. That was because the Respondent had no guarantee of the continuation of its contract. In such circumstances
the Respondent could not give any certainty as to future employment and, therefore, chose to employee its staff on a casual
basis, which was both understood and accepted by the Claimants. The following findings are accordingly made—
•
The Claimants were engaged as casuals.
•
They accepted that their engagement was casual as reflected in their tax declaration forms.
•
The Claimants accepted that their employment was not ongoing. There consequently could be no reasonable expectation
that work would be available for more that two weeks into the future. The Claimants held no more than a hope that the
casual employment may develop into permanent employment later on if the Respondent’s circumstances were to change
(see Transcript page 60).
•
Despite the hours worked by the Claimants being reasonably regular there were nevertheless changes in the roster as to
shifts and hours to accommodate both the Claimants and the Respondent.
•
The Claimants worked in accordance with a two weekly roster published in advance and there was no guarantee or
expectation of work beyond each two-week period.
•
The Claimants were paid on a fortnightly basis.
•
The total period worked by the Claimants amounted to about 3 months and 3 weeks. It was not a long-term engagement.
The stage had not been reached where it was reasonable to expect continuity of employment.
•
The Claimants were free to work for other employers. However, I accept that in view of the hours worked that was not
likely to occur.
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In my view the factual circumstances which reflect the actual operation of the contractual relationship demonstrates that the
employment relationship was a casual one. There was no obligation on either party to continue the relationship. Each period of
hiring was distinct and severable. The continuing relationship between the Claimants and Respondent did not in law evince a
continuing contract.
93 Given my findings, for the reasons previously stated I find that I am without jurisdiction to hear and determine the claims.
Result
94 For the reasons hereinbefore expressed, I find that this Court does not have jurisdiction to determine the claims.
95 I will hear the parties as to the orders to be made.
G.. CICCHINI,
Industrial Magistrate.
92
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2003 WAIRC 07968
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATE’S COURT
PARTIES
JANE GARDINER, MARGARET ANNE MACFARLANE, CLAIMANTS
v.
BED, BATH N. TABLE PTY LTD, RESPONDENT
CORAM
MAGISTRATE W TARR
DATE
FRIDAY, 7 MARCH 2003
CLAIM NO/S
M 234 OF 2002, M 236 OF 2002
CITATION NO.
2003 WAIRC 07968
_________________________________________________________________________________________________________
Representation
Claimants

Ms J Gardiner in person in respect of claim No M 234 of 2002
Mrs MA MacFarlane in person in respect of claim No M 236 of 2002
Respondent
Ms L Gibbs (of Counsel) of The Chamber of Commerce and Industry of Western Australia appeared
for the Respondent.
_________________________________________________________________________________________________________
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Reasons for Decision
I commence these reasons with both cases combined because that is how the hearing was conducted until a certain point. The
above named Claimants have brought actions against the Respondent alleging that the Respondent has not complied with the
provisions of the Shop and Warehouse (Wholesale and Retail Establishment) State Award 1977 No. R32 of 1976 (the
award).
Earlier in the proceedings there had been an order made that both actions be heard together. The Claimants, in their amended
Particulars of Claim, seek orders for payment and penalties for breaches of the award in relation to a number of matters,
including Display of Roster, Meal Money, Overtime, Annual Leave, Time and Wages Record, Other Provisions, Introduction
of Change and Late Night Trading Establishments.
There are issues as to whether the award applied to the Claimants and whether the Respondents were in an industry carried on
by the Respondents named in Schedule “C” of the award. It was decided, therefore, to deal firstly, as a preliminary issue with
the question of award applicability.
Clause 3.-Scope of the award provides that—
“This award shall apply to all workers employed in any calling or callings herein mentioned in the industry or industries
carried on by the Respondents named in Schedule “C” and to all employers employing those workers.”
The onus of proof in an action of the type herein is the Claimant’s, and the standard of proof is on the balance of probabilities.
The Claimants have the onus of proving each element of their claim and each issue therein.
The first element to be established to prove award coverage is the existence of an award. The Claimants were not represented
and although they claimed to have obtained legal advice from at least two sources it became apparent, particularly during the
evidence of Ms Gardiner, that the Claimants did not have full knowledge of what was required of them.
It remains my view that it was in the interests of the parties to deal with the matters before me on their merits. I therefore
extended some latitude to the Claimants and they were able to arrange to obtain and produce a certified copy of the award and
therefore prove its existence.
A no-case submission was made on the issue that the Respondent was bound by the award. I gave an ex tempore decision,
finding that the evidence supported a prima facie finding that the Respondent was so bound in relation to workers employed in
any of the callings mentioned in the award.
I now turn to the issue of whether the Claimants were employed in any calling or callings mentioned in the award.
The Claimants argue that they were in effect Shop Assistants. Ms Gardiner maintains she was a Shop Assistant - In Charge.
There is no calling in the award of Shop Assistant - In Charge. However, there is provision for the payment to a Shop Assistant
of an in-charge allowance. This provision is found in clause 28(2).
On the second day of the hearing of these matters the Claimant, Ms Gardiner, was unable to be present and was, therefore, not
in Court when the Respondent called its evidence. It was agreed that the hearing should continue in relation to Mrs
MacFarlane’s claim and Ms Gardiner’s claim was adjourned until today. My reasons for decision from this point, therefore,
can only apply in relation to Mrs MacFarlane.
Mrs MacFarlane accepted the offer of a position of Store Manager of the Karrinyup store by the Respondent in a letter dated
6 November 2000 (exhibit F). That letter offered a commencing salary of $33,000.00, plus superannuation, and was effective
as of Monday, 20 November 2000. The Respondent is a company which owns and operates what could be described as a
national chain of retail shops. As I understand the evidence, there are about 36 shops Australia wide. Six of those are in
Western Australia.
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As the company name suggests, the stores retail a variety of manchester and other household items. Each store stocks items
supplied through the Respondent’s organisation. The Respondent has a National Manager, State Managers and in each store a
Store Manager. The duties and responsibilities of a Store Manager are set out in the position description attached to and part of
exhibit A. The position description has a number of headings with the first being “KEY FOCUS” and that is—
“To ensure the profitable operations of the store through high standards of Customer Service, Stock Management, Visual
Merchandising, Store Presentation, Security and Loss Prevention.”
The duties go on under the heading of “Customer Service”—
•
To ensure all staff demonstrate total commitment to customer satisfaction and provide prompt, friendly assistance.
•
To create and maintain a positive and productive working environment that will encourage a positive shopping
experience for our customers.
•
Develop and encourage staff to create and build long term relationships with our customers.
•
To ensure staff consistently present an enthusiastic attitude to our Customer, the Merchandise and the Company.
The Store Manager was to ensure that all staff had a high standard of product knowledge. The Store Manager was responsible
for loss prevention and store security and was to ensure the company standards are strictly adhered to in relation to those
matters. The Store Manager was accountable for store presentation in all product categories, and for stock control. Then there
are headings of “Marketing/Catalogue”, “Administration”, “Expense Control”, “Sales” and “Staff Training and Development”.
Mrs MacFarlane gave evidence she was Store Manager in name only and had little autonomy. Her store was in effect managed
by the State Manager, Mrs Carmen Fasolo. Mrs MacFarlane said she expected to have more control in running the store and
was told when she commenced that she should run the store as if it was her own business.
It was the Respondent’s evidence that there were policies and procedures in place so that all stores were generally the same in
the way they were operated, the stock they carried and its presentation. Bed Bath ‘N’ Table Pty Ltd is a large company with
guidelines to ensure that all stores followed the same procedures and merchandising format. Those policies and guidelines
were to ensure uniformity in the stores. Mrs Fasolo was responsible, for the six stores in this State, to the National Sales
Manager and the Store Managers were in turn responsible to her.
Mrs Nicole Smith gave evidence that she is currently employed as Manager of the Booragoon store and has been for 2 years.
She accepts that she is in charge of staff in her store and generally manages the store. She gave evidence that she knows Mrs
MacFarlane who, she said, was a Store Manager at the same time as herself over a period of about 12 months. They spoke on
the telephone from time to time and discussed matters relating to their positions and stores. She said Mrs MacFarlane was
present when they attended the monthly manager meetings and training sessions. In her view they would have had the same
duties, which included training staff on product knowledge, sales and ensuring that they followed procedures and performed
their duties within company policy.
Mrs MacFarlane claims she was employed as a Shop Assistant. “Shop Assistant” is defined in clause 6.-Definitions of the
award as follows—
“ ‘Shop Assistant’ shall mean a worker performing one or more of the following function in retail or wholesale
establishments—
(i)
the receipt into and preparation for sale and or display of goods in or about any shop,
(ii)
the prepacking or packing, weighing, assembling, pricing or preparing of goods or provisions or
produce for sale,
(iii)
the display, shelf filling, replenishing or any other method of exposure or presentation for sale of
goods,
(iv)
the sale of goods by any means,
(v)
the receiving, arranging or making payment by any means,
(vi)
the recording by any means of a sale or sales,
(vii)
the wrapping or packing of goods for despatch.”
No doubt Mrs MacFarlane did the duties in the definition, as the business of the Respondent was the retail sale of its products.
She did, however, have other responsibilities as outlined in the Store Manager’s position statement and described by the
Respondent’s witnesses. However, because of the need for uniformity and consistency within all of the Respondent’s stores,
she could not expect to have the authority to make changes or engage in other activities which were inconsistent with the
company’s philosophy.
It is apparent on the evidence that Mrs MacFarlane was employed as a Store Manager and was paid as a Store Manager an
amount which was approximately $8000.00 a year more than a Shop Assistant. She considered herself to be a Store Manager.
Her supervisor, the State Manager, expected her to perform the duties of a Store Manager. In my view, it was not reasonable
for Mrs MacFarlane to expect she could run the store in a way inconsistent with the company guidelines and not be subject to
the control exercised by her State Manager.
On the evidence before me, Mrs MacFarlane was a Store Manager and that was not a title for her position which was a sham. I
therefore find that she was not employed in any of the callings mentioned in the award. This case, in my view, is on all fours
with the decision of the Full Bench of the Western Australian Industrial Relations Commission in Richardson v Action Food
Barns WA Pty Ltd 65 WAIG 1087, where the Industrial Magistrate’s finding that a worker employed firstly as a Trainee Shop
Manager and then as an Assistant Manager was not a Shop Assistant within the calling mentioned in the award, although her
duties included those of a Shop Assistant, and that decision was upheld. Therefore, the claim of Mrs MacFarlane will be
dismissed.
W. TARR,
Industrial Magistrate.
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POWER OF ENTRY—Matters pertaining to—
2003 WAIRC 08001
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BURSWOOD RESORT (MANAGEMENT) LIMITED, APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
WEDNESDAY, 26 MARCH 2003
FILE NO/S.
APPLICATION 1985 OF 2002
CITATION NO.
2003 WAIRC 08001
_________________________________________________________________________________________________________
Result
Application dismissed
_________________________________________________________________________________________________________
Order
WHEREAS on 5 December 2002 the Applicant applied to the Commission for an order pursuant to the Industrial Relations Act,
1979; and
WHEREAS on 5 December 2002 the Commission convened a conference for the purpose of conciliating between the parties; and
WHEREAS at the conclusion of that conference the Applicant was given further time to consider their position; and
WHEREAS on 13 March 2003 the Commission wrote to the Applicant requesting they advise the Commission of their intentions in
relation to this matter; and
WHEREAS by letter dated 25 March 2003 the Applicant’s representative advised the Commission that it did not intend to continue
with the matter and it should be dismissed;
_________
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the application be, and is hereby, dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07890
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PERSONNEL SERVICES AND LABOUR HIRE PTY LTD, APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 10 MARCH 2003
FILE NO.
APPLICATION 73 OF 2003
CITATION NO.
2003 WAIRC 07890
_________________________________________________________________________________________________________
Result
Discontinued
_________________________________________________________________________________________________________
Order
WHEREAS on 22nd January 2003 Personnel Services and Labour Hire Pty Ltd applied to the Commission for an order pursuant to
Section 49J(5) of the Industrial Relations Act, 1979; and
WHEREAS on 29th January 2003 the Commission conducted a conference between the parties and the matter was later listed for
hearing on 27th February 2003 for programming matters and the matter was stood over pending further advice from the parties
regarding a future date for hearing; and
WHEREAS on 7th March 2003 the Applicant’s Agent requested of the Commission that the matter be discontinued and the
Commission decided to discontinue the proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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EMPLOYER-EMPLOYEE AGREEMENTS—Appeals against refusal
of registration
2003 WAIRC 08023
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CITY OF MELVILLE, APPELLANT
v.
REGISTRAR, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 28 MARCH 2003
FILE NO/S.
APPLICATION 101 OF 2003, APPLICATION 103 OF 2003, APPLICATION 104 OF 2003,
APPLICATION 105 OF 2003, APPLICATION 106 OF 2003, APPLICATION 107 OF 2003
CITATION NO.
2003 WAIRC 08023
_________________________________________________________________________________________________________
Result
Appeals upheld. Refusals set aside and matters remitted to Registrar with directions
Representation
Applicant
Mr G Bartlett of counsel
Respondent
No appearance on behalf of the respondent
Intervenors
Mr S Bibby as bargaining agent on behalf of employees party to EEAs
_________________________________________________________________________________________________________
Reasons for Decision
These matters involve appeals pursuant to s 97VM of the Industrial Relations Act 1979 (“the Act”) from the refusal by
the Registrar to register employer employee agreements (“EEAs”) between the appellant and six of its employees.
2. The appellant seeks relief from the Commission by way of orders as contained in the notices of appeal, that the decision
by the Registrar to refuse registration of EEAs be set aside and the matters be remitted to the Registrar with certain
directions.
3. Mr Bartlett of counsel appeared on behalf of the appellant. There was no appearance by the Registrar in these
proceedings.
Intervention
4. At the commencement of the appeal, an application to intervene was made by Mr Bibby, a duly authorised bargaining
agent appointed by the employees party to the EEAs, pursuant to s 97UJ of the Act. After hearing argument in relation to
the proposed leave to intervene, the Commission granted Mr Bibby leave to intervene in the appeals pursuant to s
27(1)(k) of the Act, in accordance with the powers conferred on the Commission in appeals of this kind, provided by s
97VQ(2) of the Act. The ambit of the intervenors’ interest was narrowly cast. It was limited to submissions in relation to
whether the relevant employees, parties to the EEAs, have as the relevant underpinning award for the purposes of the
application of the no disadvantage test prescribed by Division 6 of Part VID of the Act, the terms of the Local
Government Officers (Western Australia) Award 1999 (Cth) (“The Federal Award”) or the terms of the Security Officers
Award 1981, an award of this Commission (“The Award”).
5. A preliminary issue arose as to the standing of the intervenor to be granted leave to intervene in these proceedings,
pursuant to s 27(1)(k) of the Act. As I have already observed, the Commission was satisfied that Mr Bibby was a duly
appointed bargaining agent for the purposes of s 97UJ of the Act. Section 97UJ relevantly provides as follows—
“97UJ. Bargaining agents
(1)
An employer or employee may, by instrument in writing, appoint a person to be his or her bargaining agent —
(a)
for the negotiation and making of an EEA;
(b)
in connection with the registration of an EEA;
(c)
for the negotiation and making of a cancellation agreement; or
(d)
for the purpose of acting for him or her in connection with any question, dispute or difficulty that has
arisen or may arise out of or in the course of the employment.
(2)
Any person may be appointed as a bargaining agent, including an organization or association that is registered
under Part II Division 4.
(3)
An appointment of a bargaining agent may be terminated at any time by notice of termination given in writing
to the agent.
(4)
A copy of an instrument of appointment or a notice of termination must be given to the other party.
(5)
For the purposes of section 77A of the Legal Practitioners Act 1893 a bargaining agent is authorised —
(a)
to appear for a party in proceedings as mentioned in section 97WJ; and
(b)
to provide advice and other services in performing the functions referred to in subsection (1).
(6)
Subject to section 112A(1a)(c)(i), subsection (1)(d) does not affect the requirement of that section that only a
person who is registered under that section may appear as an agent under section 31, 81E or 91.”
6. It is apparent from the terms of s 97UJ(1) that an employer or an employee may appoint a bargaining agent in relation to
an EEA for a number of purposes. Those purposes include negotiations in the making of an EEA; matters in connection
with the registration of an EEA; the negotiation and making of a cancellation agreement or for the purposes of acting in
relation to any question, dispute or difficulty that has arisen or might arise out of or in the course of the employment
pursuant to the EEA.
7. At first blush, it is apparent that s 97UJ(1) does not expressly provide for the appointment of a bargaining agent for the
purposes of participation in appeal proceedings in accordance with s 97VM of the Act. However I formed the view that
the purpose conferred by s 97UJ(1)(b) for the appointment of a bargaining agent “in connection with” the registration of
1.
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an EEA, was, properly construed, broad enough to contemplate participation by a bargaining agent duly appointed, in any
appeal proceedings brought from the refusal of the registration of an EEA. The Commission reached this conclusion for
the following reasons.
8. It is of note that the draftsperson of s 97UJ(1)(b) did not simply refer to, for example, “for the registration of an EEA” or
words of similar import. The phrase “in connection with” appears to have been deliberately used and in my opinion, is to
be contrasted with the language used in s 97UJ(1)(a), (c) and (d) which provisions appear to be narrowly focused on the
subject matter of those paragraphs.
9. The phrase “in connection with” has been judicially considered on a number of occasions. In Hatrick (A) & Co v R (1923)
AC 213 at 225 - 227 the Privy Council considered the meaning of the phrase “in connection with” for the purposes of s
10 of the Government Railway Act 1908 (NZ). In that case, the issue arose as to whether goods carried on a railway or
stored in any shed or store were “in connection with” a Railway, for the purposes of fixing scales of charges. The Privy
Council concluded that the phrase “in connection with a railway” meant being “connected with, subserving and being
ancillary to, the business of a railway as such carriers...”
10. In Berry v FCT (1953) 89 CLR 653 at 658, Kitto J, in considering relevant provisions of the Income Tax Assessment Act
1936 made reference to the phrase “in connection with” and held in the context of that matter, that it meant the payment
in question had to have “a substantial relation, in a practical business sense, to that particular property”. His Honour
further held that the concept of “in connection with” was considerably broader than the concept of consideration “for”
anything for the purposes of that legislation.
11. In my opinion, adopting the ordinary and natural meaning of the language used in s 97UJ(1)(b) of the Act, the
appointment of a bargaining agent “in connection with” the registration of an EEA includes the appointment of a
bargaining agent, axiomatically, in relation to the refusal of registration of an EEA and incidentally to that, in relation to
any appeal from such refusal by the Registrar.
12. It is for those reasons that I formed the view that Mr Bibby had sufficient standing to seek leave to intervene in these
appeal proceedings.
Background to Appeals
13. The background to these appeals is briefly as follows. The appellant is a local government authority. The employees party
to the EEAs subject of these appeals, are employed by the appellant as community liaison security officers. Apparently,
the employment of these employees has been under a workplace agreement pursuant to the Workplace Agreements Act
1993. It was intended by the appellant that on the expiry of the Workplace Agreements, the employment of the relevant
employees will be governed by the Award.
14. A statement of agreed facts was tendered as exhibit A1. Whilst quite lengthy, it is convenient that for the purposes of this
appeal it is set out in full as follows—
1.
The Respondents named above are all employed by the Applicant as Community Liaison Security Officers
(“CLSOs”). The terms and conditions of the Respondents’ employment were previously governed by state
workplace agreements under the Workplace Agreements Act 1993 (WA).
2.
The Applicant and each of the Respondents executed an Employer Employee Agreement (“EEA”) under the
Industrial Relations Act 1979 (“the IR Act”) in early November 2002. The execution dates for each of the EEAs
are as follows—
(a)
Audra Marie Bain (4 November 2002);
(b)
David William Fuery (4 November 2002);
(c)
Darren Kevin Browne (4 November 2002);
(d)
David Leonard Boson (7 November 2002);
(e)
Christopher John Harben (5 November 2002); and
(f)
Oliver Nestorovski (4 November 2002).
3.
On 12 November 2002 (and within the 21 day limit prescribed by section 97UY(3) of the IR Act) the EEAs were
filed by the Applicant in the Registry of the Western Australian Industrial Relations Commission (“the
Commission”).
4.
Prior to the signing of the EEAs by the Respondents the Applicant and Respondents went through the following
process:
(a)
At a meeting on 28 August 2002, the Applicant’s Manager, Neighbourhood Amenity, Mike Duckett,
invited the CLSOs to nominate representatives to negotiate with the Applicant with respect to the EEAs
by 13 September 2002;
(b)
Mike Duckett did not receive any nominations for representatives from the CLSOs by 13 September
2002 but was approached by four individual CLSOs who were interested in negotiating with the
Applicant with respect to the EEAs;
(c)
Mike Duckett and the Applicant’s Manager of Human Resources, Theresa Dooley, conducted two
negotiation workshops with the four individual CLSOs. The first workshop was conducted on
24 September 2002 and the second workshop was conducted on 27 September 2002;
(d)
On conclusion of the second workshop, Mike Duckett, Theresa Dooley and the four individual CLSOs
had reached an agreement on the terms of the EEA;
(e)
On or around 3 October 2002 Mike Duckett issued a notice to all of the CLSOs advising them of the
outcome of the two workshops with four individual CLSOs and the details of the proposed EEA, which
the CLSOs were asked to consider for the purpose of having further discussions with Mike Duckett in the
week commencing 14 October 2002;
(f)
On 29 October 2002 Mike Duckett had a meeting with all of the CLSOs. At the meeting:(i)
All of the CLSOs were provided with a copy of the proposed EEA, the Information
Statement prescribed by the Commission and a summary of the Security Officers Award
1981 (“the State Award”);
(ii)
Mike Duckett went through the EEA and drew the CLSOs’ attention to the clauses that were
different to their previous state workplace agreements;
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Mike Duckett used a projector to go through an Excel Spreadsheet containing the rates in
the State Award and how the proposed EEA complied with the no-disadvantage test set out
in section 97VS of the IR Act by comparison to the rates for a Level 2 Security Officer in the
State Award;
(iv)
Mike Duckett advised the CLSOs that their pay rates under the EEA would be increased to
$15.50 per hour, or in the case of Co-ordinators, to $16.50 per hour;
(v)
The CLSOs were given the opportunity to ask questions to Mike Duckett about the EEA and
a number of the CLSOs asked questions about the calculation of the pay rates in the EEAs;
(vi)
The CLSOs presented to Mike Duckett a list of issues (“counter claims”) they wanted to
have included or addressed in the EEAs;
(vii)
Mike Duckett advised the CLSOs that he would consider the list of issues presented to him
and refer back to them;
(viii)
Mike Duckett advised the CLSOs that if they signed and returned their EEAs to him by
Friday 8 November 2002, the increased hourly rate in the EEAs would be backdated to
Monday, 7 October 2002 and that the first payment under the EEA rates would be effective
from the pay processed for the period ending Sunday, 17 November 2002;
(ix)
Mike Duckett advised the CLSOs they had a 14-day cooling off period in which to consider
whether they wanted to sign the EEAs or not.
(g)
On 1 November 2002 Mike Duckett sent a memorandum to all of the CLSOs, summarising their “counter
claims” and his response to each of the “counter claims”. In the memorandum Mike Duckett confirmed
that if the CLSOs returned their signed EEAs to him by Friday 8 November 2002 they would receive
back pay of the increased rates in the EEA from 7 October 2002 and if the CLSOs did not sign their
EEAs, this might require him to review the roster patterns currently in place;
(h)
The Respondents requested to have a meeting with Mike Duckett in relation to their EEAs;
(i)
On 1 November 2002, Audra Bain, Oliver Nestorovski, Darren Browne, David Fuery met with Mike
Duckett and Theresa Dooley to discuss their EEAs;
(j)
On the conclusion of the meeting on 1 November 2002 Audra Bain, Oliver Nestorovksi, Darren Browne
and David Fuery advised Mike Duckett and Theresa Dooley that if the Applicant backdated the
increased rates in the EEAs to 7 October 2002, they would agree to sign their EEAs and they would be
seeing Mike Duckett on their next shift to sign their EEAs. Oliver Nestorovski advised Mike Duckett that
if the Applicant backdated the increased rates in the EEAs, he could get other employees to sign their
EEAs;
(k)
On 1 November 2002 Mike Duckett received a written note from David Boson, advising that he would
like to arrange a time with Mike Duckett to sign his EEA;
(l)
On 4 November 2002 Audra Bain, Oliver Nestorovski, David Fuery and Darren Browne attended Mike
Duckett’s office and signed the last page of their EEAs in front of Mike Duckett, who then signed the last
page of their EEAs to confirm that he had witnessed their execution of their EEAs;
(m)
On 5 November 2002 Christopher Harben attended Mike Duckett’s office and signed the last page of his
EEA in front of Mike Duckett, who then signed the last page of Christopher Harben’s EEA to confirm
that he had witnessed Christopher Harben’s execution of his EEA;
(n)
On 7 November 2002 David Boson attended Mike Duckett’s office and signed the last page of his EEA in
front of Mike Duckett, who then signed the last page of David Boson’s EEA to confirm that he had
witnessed David Boson’s execution of his EEA; and
(o)
The Respondents’ signed EEAs, together with EEA Forms 4, 5 and 6 for each of the Respondents, was
sent by Theresa Dooley to the Registrar of the Commission on 12 November 2002.
Between 12 November 2002 and 14 January 2003 there were discussions between the parties, however the
Applicant did not receive any correspondence from the Commission or the Australian Services Union (“the
ASU”) during those dates regarding the Respondents’ EEAs.
Review of the registry file reveals that the ASU sent a letter to the Commission on or around 26 November 2002,
informing the Commission that Mr Simon Bibby had been appointed by the Respondents to be their bargaining
agent in relation to their EEAs and that it was the position of the Respondents that the Local Government Officers
(Western Australia) Award 1999 (“the Federal Award”) was the “correct” award for the purpose of the nodisadvantage test (“the ASU Letter”).
A copy of the ASU Letter was not forwarded to the Applicant nor were the details of the ASU Letter conveyed to
the Applicant. The ASU Letter was not forwarded to the Applicant by either the Commission or Mr Bibby.
The Applicant was not invited to put information before the Commission in response to the ASU Letter or
generally in relation to the issue of which award would otherwise extend to the Respondents’ employment if the
EEAs executed by the Respondents were not registered by the Registrar of the Commission.
Until 5 February 2003 the Applicant had not received any correspondence or any other document from the
Respondents to confirm Mr Bibby’s appointment as their bargaining agent for the purpose of section 97UJ of the
IR Act. On 5 February 2003 Mr Bibby sent the Applicant’s solicitors a facsimile attaching a letter to John
McNally, the Applicant’s Chief Executive Officer, dated 29 October 2002, from Mr Bibby, attaching the ASU
Letter (“the Appointment Letter). The Applicant has never received the Appointment Letter from Mr Bibby.
The Commission made no inquiry of the Applicant as to the execution dates for any of the EEAs executed by the
Respondents.
On 15 January 2003 the Applicant received a bundle of identical letters from Ms Sue Tuna, Deputy Registrar of
the Commission, dated 10 January 2003 (“the Refusal Letters”) providing notice that under section 97VG of the
IR Act, the EEAs for the Respondents were “refused registration” on that date. A Refusal Letter was sent by
Deputy Registrar Tuna in relation to each of the Respondents’ EEAs.
In the Refusal Letters Deputy Registrar Tuna refers to a letter dated 13 November 2002 from the Registrar to the
Applicant confirming receipt of the EEA filed on 12 November 2002. The Applicant has not received any
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correspondence from the Registrar dated 13 November 2002 or thereabouts. Attached hereto and marked “A1” is
a true copy of the letters received by the Applicant from Deputy Registrar Tuna on 15 January 2003.
13.
In the Refusal Letter two reasons were cited by the Deputy Registrar for the Registrar’s refusal to register the
EEAs—
(a)
“It did not comply with the requirements of section 97UY(3)(a) of the IR Act. Under that section of the
Act, the Registrar cannot accept an EEA for lodgement if it is presented more than 21 days from the date
of execution by the parties”; and
(b)
“The requirements of section 97UG, in terms of the provisions of prescribed documentation were not
met, in terms of the prescribed documentation”.
14.
The last page of the Respondents’ EEAs (page 30), which is the last page of a Code of Conduct attached to each
of the EEAs, contain execution dates. However, the EEAs do not contain a similar date on the execution clause of
the EEA, set out on page 12 of the EEAs.
15.
The Respondents did not raise with the Applicant, directly or through their bargaining agent, prior to the EEAs
being submitted to the Commission their position that the Federal Award was the “correct” award for the
purpose of the no-disadvantage test when in fact the Respondents had been provided with a summary of the State
Award and were notified by the Applicant that the State Award would be used for the purpose of the
no-disadvantage test.
16.
Law enforcement duties do not form a substantial part of the duties performed by the Respondents.
15. It should be noted that the Intervenors requested time to consider the terms of the above document on the basis that they
had not had sufficient time prior to the commencement of the hearing to confirm its content and also sought an
opportunity to file further written submissions in relation to the amended relief sought by the appellant. Leave was
granted to the Intervenors to do so which they did by written submission filed on 13 March 2003. Save for paras 4(f)(iv)
and 15 the statement of agreed facts was confirmed. The facts not agreed are not relevant to my disposition of the appeals
on the grounds in support of them.
16. Additionally, some correspondence between the parties was copied to my Associate. I have not had regard to that
correspondence, to the extent that it goes beyond the grounds of appeal. I have also considered the written submissions of
the Intervenors to the extent that they go to the grounds of appeal and the stated position of the Intervenors put to the
Commission during the course of the hearing of the appeals.
Contentions of Appellant
17. The appellant submitted that the appeals should be upheld for two reasons. Firstly, the appellant submitted that the
Deputy Registrar was in error when she refused registration on the ground that the EEAs did not comply with the
requirements of s 97UY(3)(a) of the Act in relation to the EEAs being presented for lodgement with the Registrar more
than 21 days from the date of execution by the parties. It was submitted by the appellant that the relevant provisions of
Part VID dealing with the formalities for EEAs contain no requirement that an EEA must be dated when it is executed.
Reference was made to s 97UL of the Act dealing with formalities, in this regard.
18. The appellant submitted that pursuant to s 97UY(3) of the Act, the Registrar may only refuse to accept an EEA for
registration if it is presented for lodgement after the end of the 21 day period or if any provision of the Industrial
Relations (Employer-Employee Agreements) Regulations 2002 (“the Regulations”) have not been complied with in
relation to lodgement requirements. Consequently, it was said that the Registrar does not have the power pursuant to s
97UY to refuse to accept an EEA for registration, on the basis that the signature clause of the EEA is not dated. It
followed, as the appellant’s submissions went, that it was not open to the Registrar in these cases, to refuse to register the
EEAs on the foundation that the signatures of the parties were not dated. Furthermore, it was not open to the Registrar to
determine that the EEAs were lodged with the registry outside of the prescribed 21 day time limit merely because the
parties signatures in the EEAs were not dated.
19. Additionally, the appellant submitted that the Deputy Registrar was in error in concluding that the date of 4 November
2002 on page 30 of the EEAs, in relation to what was described as the “City of Melville Code of Practice for Community
Liaison/Security Providers” was incorrectly taken as the date of execution of the EEAs. It was submitted that the Deputy
Registrar erred in reaching such a conclusion, without first notifying the parties and confirming or otherwise whether
4 November 2002 was the date of execution of the EEAs.
20. It was submitted also that the Deputy Registrar erred in concluding that the appellant had failed to comply with s 97UG of
the Act, in relation to documents and information to be given to employees before an EEA is signed. The appellant
submitted that it complied with s 97UG by providing the employees with a full copy of the Award and additionally a
summary of the Award. The thrust of the appellant’s submissions in relation to this issue, was that the Deputy Registrar
erred in refusing registration of the EEAs without first exercising the powers conferred by s 97VC of the Act, to meet
with the parties and otherwise obtain information for the purposes of s 97VB of the Act, which requires the Registrar to
satisfy himself or herself that an EEA lodged under s 97UY, is in order for registration in accordance with the
requirements of Schedule 4 to the Act. The submission was that the Deputy Registrar was in error in refusing registration
as the Registrar did not have sufficient information for the purposes of making a determination under s 97VS(4) of the
Act, that the Federal Award applied to the relevant work in question.
21. Furthermore, the appellant submitted that for the purposes of s 97UG(2)(c)(i) the reference to “award” means an award of
this Commission made under the Act. This submission was based upon the statutory scheme in Part VID of the Act, when
read with the Act as a whole. It was therefore submitted that the Deputy Registrar was in error when she determined that
the requirements of s 97UG had not been met, because a copy of the Award and not the Federal Award was given to the
relevant employees.
Consideration
22. For the purposes of determining these appeals, I set out below relevant provisions of Part VID of the Act in relation to
EEAs. These provisions are as follows—
“97UG. Documents and information to be given to employee before EEA signed
(1)
An employer must not make an EEA with an employee unless he or she has given a copy of certain
documents —
(a) to the employee; or
(b) if the employee is a represented person, to his or her representative.
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The documents are —
(a) the proposed EEA;
(b) the information statement prescribed under section 97UI; and
(c) any —
(i) award; or
(ii) relevant order as defined in section 97VR,
that will extend to the employee if the EEA does not take effect.
(3)
It is sufficient for the purposes of subsections (1) and (2)(c)(i) if the employer gives a document —
(a) containing a summary of the award approved by the Registrar for the purposes of this section; and
(b) having a statement at the head of the document to the effect that it is a summary of the award so
approved.
(4)
The documents must be given under subsection (1) —
(a) in the case of a new employee, not less than 5 days before the EEA is signed by the employee or his or
her representative, as the case may be; or
(b) in the case of an existing employee, not less than 14 days before the EEA is so signed.
(5)
An employer must also comply with any regulations prescribing requirements for the giving of information
or documents to an employee before an EEA is made.
(6)
A contravention of subsection (1) or (5) is not an offence but will, under Schedule 4 clause 1(1)(d), prevent
the EEA from being in order for registration.
(7)
In subsections (2)(c)(i) and (3) —
“award” includes —
(a) an enterprise order; and
(b) an award under the Coal Industry Tribunal of Western Australia Act 1992.
97UL. Formalities
(1)
An EEA must —
(a) be in writing;
(b) name the employer and employee who are parties to it;
(c) specify whether the employment to which it relates is full-time, part-time or casual; and
(d) be signed by —
(i) the employer; and
(ii) the employee, or where applicable, his or her representative.
(2)
An EEA may be signed on behalf of a body corporate by an authorised officer, and need not be made under
its seal.
(3)
The signature of —
(a) the employer; and
(b) the employee or, where applicable, his or her representative,
must be witnessed by a person who has reached 18 years of age and is not a party to the EEA.
97UY. Lodgment for registration
(1)
A party to an EEA may, in accordance with the regulations, lodge it with the Registrar for registration.
(2)
An EEA must be lodged not later than the end of the period beginning with the day of execution and ending
with the 21st day after that day.
(3)
The Registrar is not to accept an EEA for registration if —
(a) it is presented for lodgment after the end of the period referred to in subsection (2); or
(b) any provision of the regulations relating to lodgment has not been complied with.
(4)
The Registrar must issue to a person who has duly lodged an EEA under this section a receipt showing the
day of lodgment.
(5)
The receipt must be issued within 7 days after the day of lodgment.
(6)
In subsection (2) —
“day of execution” means —
(a) the day on which the EEA was signed by —
(i)
the employer;
(ii) the employee or, where applicable, his or her representative; and
(iii) if section 97UM applies, the section 97UM signatory;
or
(b) if they signed on different days, the latest of those days.
97VB. Registrar to be satisfied that EEA in order for registration
Where an EEA is lodged under section 97UY, the Registrar must satisfy himself or herself that it is in order for
registration as required by the provisions of Schedule 4.
97VC. Powers conferred on Registrar
(1)
The Registrar may —
(a) meet with the parties; and
(b) otherwise obtain information in any way that the Registrar thinks appropriate,
for the purposes of section 97VB.
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A meeting may be held with the parties together or separately, and a party may be represented at a meeting
by a bargaining agent.
(3)
A party to an EEA that has been lodged for registration, or his or her bargaining agent, may make written
submissions to the Registrar for the purposes of section 97VB.
(4)
For the purposes of performing the function in section 97VB the Registrar, or a delegate of the Registrar, is
an authorised person within the meaning of that term in Schedule 5.
(5)
In this section —
“party” includes a section 97UM signatory.
97VM. Appeal against refusal of registration
(1)
The employer or the employee under an EEA may appeal to the relevant industrial authority against a
refusal by the Registrar to register the EEA.
(2)
An appeal must be brought within 14 days after the day on which the party received notice of the refusal
under section 97VG.
(3)
The time limit specified in subsection (2) cannot be extended under section 27(1)(n).
97VP.
Determination of appeal
(1)
In determining an appeal the relevant industrial authority is not limited to the material that was before the
Registrar, but may inform itself in such manner as it thinks fit.
(2)
On the determination of an appeal the relevant industrial authority may —
(a) confirm the refusal of registration; or
(b) set aside the refusal and —
(i) order the Registrar to register the EEA; or
(ii) remit the matter to the Registrar for reconsideration with any direction or recommendation the
relevant industrial authority thinks fit.
(3)
The relevant industrial authority must give the parties notice in writing of its determination within 7 days
after it is made.”
By s 97UY(1) a party to an EEA may lodge the EEA with the Registrar for registration. In terms of s 97UY(2), such an
EEA must be lodged within 21 days after its execution. The Registrar is not to accept an EEA for registration if either it is
presented for lodgement after the 21 day period or alternatively, the Regulations dealing with lodgement have not been
complied with. It seems from the terms of s 97UY(4) a “receipt” showing the date of lodgement must be issued to the
lodging party which receipt must be issued within seven days of lodgement. In my opinion, it would seem from the terms
of s 97VB that once an EEA is “lodged” under s 97UY, the Registrar is then obliged to deal with the application for
registration of the EEA in accordance with Schedule 4 to the Act. For the purposes of s 97VB, the Registrar is
empowered to obtain information and meet with the parties and to receive written submissions, to satisfy himself or
herself that the EEA is in order for registration.
In these cases, it is common ground that the EEAs were lodged for registration pursuant to s 97UY on 12 November
2002. From the Registrar’s file, it appears that in accordance with ss 97UY(4) and (5), a “receipt” was issued on
13 November 2002 acknowledging receipt and lodgement of the EEAs and detailing the requirements to be met for
registration. Thereafter, it seems that staff of the registry had some discussions with representatives of the appellant and
the intervenors in relation to the registration of the EEAs between on or about 21 November and 10 December 2002.
The letter from the Deputy Registrar refusing registration of the EEAs was dated 10 January 2003. The content of the
letter has been referred to earlier in these reasons. There was evidence before the Commission and I am satisfied and find,
that despite being dated 10 January 2003, the letters of refusal of registration were not received by the appellant until
15 January 2003 and therefore these appeals are competent as being within time for the purposes of s 97VM(2) of the
Act.
For the purposes of determining these appeals, in my opinion provisions of the Regulations dealing with lodgement of
EEAs for registration contained in Part 5 are also relevant. Regs 41, 42, 43 and 44 provide as follows—
“41. This Part to be complied with
A party to an EEA who wishes to lodge the EEA with the Registrar under section 97UY(1) of the Act must do so in
accordance with this Part.
42.
Registrar to approve forms
The Registrar is to approve —
(a) a lodgment form in accordance with Schedule 2 clause 4;
(b) a form of employer’s statement in accordance with Schedule 2 clause 5;
(c) a form of employee’s statement in accordance with Schedule 2 clause 6 for cases where the employee is not
a represented person; and
(d) a form of employee’s statement in accordance with Schedule 2 clause 6 for cases where the employee is a
represented person.
43.
Lodgment by employer
(1) If the lodging party is the employer he or she must lodge in the office of the Registrar —
(a) the lodgment form accompanied by a signed copy of the EEA; and
(b) the employer’s statement.
(2) The employer may, when lodging the documents under subreg (1), also lodge the employee’s statement, but
if he or she does not do so the employee must lodge the employee’s statement not later than the end of the
period that applies in respect of the EEA under section 97UY(2) of the Act.
44.
Lodgment by employee
(1) If the lodging party is the employee he or she must lodge in the office of the Registrar —
(a) the lodgment form accompanied by a signed copy of the EEA; and
(b) the employee’s statement.
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The employee may, when lodging the documents under subreg (1), also lodge the employer’s statement, but
if he or she does not do so the employer must lodge the employer’s statement not later than the end of the
period that applies in respect of the EEA under section 97UY(2) of the Act.”
By reg 42 the Registrar is required to approve a “lodgement form” for the purposes of Schedule 2 clause 4. Schedule
2 deals with requirements for the contents of approval forms, clause 4 of which deals with the form for lodgement of an
EEA for registration. For the purposes of the lodgement form under reg 42(a), provision must be made for the lodgement
of a signed copy of the EEA and importantly, the date of execution of the EEA is to be stated.
Additionally by these Regulations, there is a requirement for lodgement with an EEA for registration an “employer’s
statement” and an “employee’s statement”. From the registry file in relation to the EEAs the subject of these proceedings
it appears that “Form EEA 4” that being the “lodgement form” was lodged with the copy of the EEAs in each case, on
12 November 2002. Paragraph 2 of the “lodgement form”, in accordance with the requirements of reg 42(a), contains a
declaration as to the date of signing of the EEA by the parties in each case. The dates of signing referred to in the
“lodgement forms” are consistent with the dates of signing referred to in the agreed statement of facts set out above in
these reasons.
Furthermore, accompanying the “lodgement form” are two further forms. A “Form EEA 5” being the “employer
statement” and a “Form EEA 6” being the “employee statement”. Both the employer statement and the employee
statement contain certification provisions by which the employer and the employee confirm and certify that they are the
employer and employee respectively who have entered into the EEA referred to in both of those statements. Importantly,
for present purposes, these documents confirm that each party is the employer and employee respectively and are parties
to the EEA in the lodgement form, which contains reference to the date of signing of the EEA by the parties, as is a
mandatory requirement of Schedule 2 clause 4 referred to in reg 42(a) of the Regulations.
It is also not insignificant to note, that by reg 41, set out above, a party to an EEA who wishes to lodge the EEA with the
Registrar “must do so in accordance with the requirements of Part 5”. Further, the heading to Division 1 refers to
“Requirements for lodgement”. This is able to be taken into account for the purposes of interpretation: Sanderson v
Fotherington (1885) 11 VLR 190; Hanson v Barwise [1930] St R Qd 285; Sanders v Borthistle (1904) 1 CLR 379.
In my opinion, there is no requirement contained in Division 3 dealing with the form and content of an EEA, for the
parties to the EEA to signify within the EEA the date of execution. It seems to me from a consideration of Part VID of the
Act, in particular Division 5 dealing with registration of EEAs that this Division must be read with Part 5 of the
Regulations, dealing with lodgement of EEAs for registration. Division 1 of Part 5 contains the “requirements” for
lodgement. As I have already observed, one of those requirements is the necessity by the lodging party, to lodge in the
office of the Registrar a “lodgement form” with the requisite information. Critically for the purposes of these appeals, one
of those requirements is specification of the date of execution of the EEA. This requirement was met in these matters. I
am therefore of the view that the parties had complied with reg 41 in that the requirements of Part 5 of the Regulations
had been met in relation to lodgement.
In such a case the doctrine of regularity has application. This doctrine is to the effect that where an act is done which can
only be legally done after the performance of some prior act, proof of the later act carries with it the presumption of the
due performance of the prior act: McClean Bros & Rigg Ltd v Grice (1906) 4 CLR 835 at 850. This presumption is
applicable in many contexts, in particular in matters of public law: Minister for Natural Resources v New South Wales
Aboriginal Land Council (1987) 9 NSWLR 154 at 164. In Minister for Natural Resources McHugh JA, in relation to this
fundamental doctrine said as follows—
“In my opinion, this was a classic case for the application of the maxim whose rationale was explained by Lord
Simonds in Morris v Kanssen [1946] AC 459, a company case, where his Lordship said (at 475)—
“…One of the fundamental maxims of the law is the maxim ‘omnia praesumuntur rite esse acta’. It
has many applications… The wheels of business will not go smoothly round unless it may be assumed
that that is in order which appears to be in order.”
The natural home of the maxim is public law. Where a public official or authority purports to exercise a power
or to do an act in the course of his or its duties, a presumption arises that all conditions necessary to the
exercise of that power or the doing of that act have been fulfilled. Thus a person who acts in a public office is
presumed to have been validly appointed to that office: M’Gahey v Alston (1836) 2 M & W 206 at 211; 150 ER
731 at 733; R v Brewer (1942) 66 CLR 535 at 548; Hardess v Beaumont [1953] VLR 315 at 318-319. And a
council which must form an opinion as to whether there will be any detriment upon the granting of a planning
permit is presumed to have formed the opinion before granting the permit: Pearce v City of Coburg [1973] VR
583.
The maxim was applied in a statutory context in this Court in Western Stores Ltd v Orange City Council [1971]
2 NSWLR 36 where objection was taken to the validity of the imposition of “parking area rates” on the ground
that the resolutions, which imposed the rates, did not recite that in the opinion of the Council certain works or
services would be of special benefit to the areas rated. The formation of such an opinion was a pre-requisite to
the valid exercise of the power to make the rate under the Local Government Act 1919, s 121. Moffit JA, giving
the judgement of the Court, applied the maxim. His honour said (at 46-47)—
“… as the case is one where the opinion required by s 121(1) was open to be held, it is to be
presumed, in default of reason to conclude to the contrary, that the rate was regularly made and
therefore was made upon the pre-requisite opinion having been formed… In applying the presumption
I do not think that any distinction should be drawn between the exercise of a power by an individual
and the exercise of such power by a body or group which acts by way of resolution, or vote.”
A particular application of the maxim which is relevant to this case is stated in Broom’s Legal Maxims, 10th ed
(1939) at 642 as follows—
“… where acts are of an official nature, or require the concurrence of official persons, a presumption
arises in favour of their due execution. In these cases the ordinary rule is omnia praesumuntur rite et
solenniter esse acta donec probetur in contrarium – everything is presumed to be rightly and duly
performed until the contrary is shown.”
In my opinion, on the basis of the requirements imposed by the Regulations having been met in these cases, which in my
view they were, and in particular the “lodgement forms”, they being Forms EEA 4 containing as required by the
Regulations the date of signing of the EEA by the parties, then the requirements of the Regulations had been met in
satisfaction of the obligations imposed on the parties by section 97UY for the lodgement of the EEAs for registration.
Given that the date of execution of the EEAs is a requirement imposed by the Regulations and that requirement was met
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in these cases, then in my opinion, the presumption of regularity precludes the Registrar from other than accepting the
declarations contained within the various forms lodged, for the purposes of the statutory requirements.
In my view, it was therefore erroneous with due respect, for the Deputy Registrar to conclude that the absence of the date
of execution on the EEA itself, precluded acceptance by the Registrar of the lodgement of the EEAs for registration under
the Act. The absence of a statutory requirement for the date of execution to appear on the EEA itself is, in my opinion, to
be read in the context of the obligations imposed by the Regulations dealing with lodgement of EEAs for registration by
the Registrar.
The Deputy Registrar was properly entitled, and indeed obliged to accept the information contain on Forms EEA 4,
Forms EEA 5 and Forms EEA 6, given that the content of those documents it seems to me, complied with the
requirements of the Regulations in full. It further seems to me, that it may only be open to the Registrar or his or her
delegate, to go behind the content of such documents, consistent with the doctrine of the presumption of regularity, when
there is evidence to support the conclusion that those documents may not be accurate. No such circumstance existed in
these cases.
I am therefore of the view that on this basis the Deputy Registrar erred in refusing the registration of the EEAs.
Further and in the alternative, having accepted the EEAs for registration upon their lodgement on 12 November 2002, in
accordance with s 97UY(1) of the Act, it may be arguably the case that it was not open to the Registrar to subsequently,
some two months or thereabouts later, to purport to revoke or rescind that lodgement. Whilst I make no criticisms of the
registry in this regard, it may be open to conclude that given the mandatory requirements of s 97UY(3) of the Act, once
accepted for registration by lodgement, the Registrar was duty bound pursuant to s 97VB of the Act, to then commence to
satisfy himself or herself that the EEAs were in order for registration as required by the terms of Schedule 4. It appears
from the Registrar’s file, that this process in fact was commenced. For these purposes, the Registrar had available the
powers set out in s 97VC of the Act. Furthermore, and ignoring for present purposes the reference to the dates of
execution of the EEAs on the lodgement forms, on the material then before the Deputy Registrar, in my view it was not
open to conclude that the EEAs were not lodged within the requisite 21 day period, merely because there was no
reference to the date of execution of the EEAs in the EEAs themselves. However, in light of my conclusions in relation to
the other matters raised by these appeals, it is unnecessary for me to express any concluded view on this issue.
I turn to consider the second ground of appeal in relation to these matters.
The letter of refusal of registration dated 10 January 2003 from the Deputy Registrar provides that the refusal to register
the EEAs was also determined on the basis that the requirements of s 97UG of the Act, in relation to documents and
information to be given to an employee before an EEA is signed, were not met. It was said by the Deputy Registrar that
because the Registrar had determined that pursuant to s 97VS of the Act, which provision deals with the application of the
no-disadvantage test set out in Division 6 of Part VID of the Act, that the appellant, in providing a copy of the Award,
had failed to comply with the requirements of s 97UG.
The requirements of Division 2 dealing with the making of an EEA and those contained in Division 6, dealing with the
application of the no disadvantage test by the Registrar, are quite separate and distinct.
It is of note that in Part VID of the Act, the definition of “award” for the purposes of s 97UY(1), 97UG(7) and 97VR is a
definition which must be read with the definition of “award” as contained in s 7(1) of the Act, that being an award made
by the Commission under the Act. The definitions of “award” contained in Part VID of the Act, are inclusive definitions
that extend the exclusive definition of “award” prescribed by section 7(1) to include various other instruments, such as
industrial agreements or orders of this Commission and awards made under the Coal Industry Tribunal of Western
Australia Act 1992. Indeed, by s 97UG(7) the definition of “award” for the purposes of s 97UG(2)(c)(i) means an award
and also includes an enterprise order made by this Commission and an award under the Coal Industry Tribunal of
Western Australia Act 1992. Nowhere is it contemplated that s 97UG refers to a federal award for the purposes of
documents to be given to an employee before an EEA is signed, as a prerequisite to compliance with this provision.
Of course, it is contemplated by s 97UG(2) that no award, as defined, may apply to the relevant employee and employer.
By s 97UG(6) it is provided that non compliance with s 97UG(2) does not constitute an offence but will, under the
relevant provisions of Schedule 4, prevent an EEA from being “in order for registration”. Additionally, for the purposes
of the no disadvantage test as prescribed in Division 6 of the Act, an employer may, but is not required, pursuant to s
97VT of the Act, apply to the Registrar for a determination as to the award, comparable award or relevant order for the
purposes of s 97VS of the Act. Significantly in terms of the present appeals, there is no such requirement for the purposes
of compliance with s 97UG of the Act.
It would appear from the refusal letter sent to the appellant from the Deputy Registrar, that the reason that the Deputy
Registrar formed the view that the appellant had not complied with s 97UG of the Act was because the Registrar had
determined that the Federal Award would extend to the employment of the employees if the EEAs were not registered. In
my view, that conclusion was, for the following reasons, in error.
The terms of s 97VS of the Act empower the Registrar to do certain things for the purposes of the application of the no
disadvantage test as required by Division 6 of the Act as a whole. It seems to be reasonably clear from s 97VS(1) that this
is for the purposes of the Registrar or his or her delegate satisfying themselves that the EEA meets the relevant
requirements of Schedule 4, as to the no disadvantage test.
From these provisions it is not open in my opinion, for the Registrar to refuse registration of an EEA on the grounds of a
failure to comply with s 97UG of the Act, by reference to a determination of a comparable award as defined in s 97VR,
made pursuant to s 97VS of the Act, which is for and in my opinion, only for the purposes of the satisfaction of the no
disadvantage test under Part 6 of the Act. There was no suggestion on these appeals that the Deputy Registrar refused
registration on the grounds that the EEAs did not meet the no disadvantage test. It seems that the registration process did
not progress to that point.
Furthermore, and without expressing any concluded view on the matter, it seems to me to be a live issue that an award of
this Commission would still be regarded as one that would “extend” to an employee, for the purposes of s 97UG(2)(c)(i)
of the Act, notwithstanding the apparent application of a federal award to an employee, given the terms of s 109 of the
Commonwealth Constitution.
Alternatively and in any event, it appears from the Registrar’s files that the appropriate award to apply for the purposes
of the no disadvantage test was somewhat in issue. It seems there was some telephone dialogue between registry staff and
the appellant and Mr Bibby about this matter. In my opinion, given the issues arising between the parties, the Deputy
Registrar should have availed herself of the powers pursuant to s 97VC of the Act to have heard as fully as possible from
the parties as to the issue of award coverage. This could have included meeting with the parties either together or
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separately and providing the parties with the opportunity of putting written submissions to the Registrar in relation to
what was becoming, clearly, an issue of contention between the appellant and the employees’ bargaining agent.
48. By the terms of Part VID as a whole, and in particular the terms of ss 97VB and VC of the Act read with Schedules 4 and
5, the Registrar “must” satisfy himself or herself that an EEA is in order for registration. The powers available to the
Registrar and his or her delegate for the purposes of Part VID are broad. This is supported by the powers expressly
contained in Schedule 5 of the Act that enable an authorised person to do a range of things for the purposes of obtaining
information concerning the registration of EEAs. From these provisions as a whole, and applying the purposive approach
to construction, it seems to me that in a case such as the present, where there seems to have arisen a genuine dispute as to
the appropriate award, if any, to apply to the employees, it would be incumbent on the Registrar to exercise as far as
necessary, the range of powers available to him for the purposes of satisfying himself that the EEAs are in order for
registration. In my view, in the context of the present appeals, that may well extend to meeting with the parties including
their bargaining agent, and receiving written submissions as to the matters in question.
49. In terms of the relief sought, the appellants at the commencement of the appeal proceedings submitted an amended
schedule as to relief. This specified directions to be given to the Registrar as to a range of matters, in particular the
primacy of State awards as opposed to federal awards and the steps to be undertaken by the Registrar concerning the
application of ss 97UG and 97VS. I am not persuaded to make the directions sought by the appellant. I will direct the
Registrar to confer with the parties including the receipt of any written submissions that the parties may wish to make
concerning the appropriate award, if any, to apply.
50. I would therefore uphold the appeals, set aside the refusals and remit the matters to the Registrar with the directions as set
out in the Commission’s order.
_________
2003 WAIRC 08042
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CITY OF MELVILLE, APPELLANT
v.
REGISTRAR, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
MONDAY, 31 MARCH 2003
FILE NO/S.
APPLICATION 101 OF 2003, APPLICATION 103 OF 2003, APPLICATION 104 OF 2003,
APPLICATION 105 OF 2003, APPLICATION 106 OF 2003, APPLICATION 107 OF 2003
CITATION NO.
2003 WAIRC 08042
_________________________________________________________________________________________________________
Result
Appeals upheld. Refusals set aside and matters remitted to Registrar with directions
Representation
Applicant
Mr G Bartlett of counsel
Respondent
No appearance on behalf of the respondent
Intervenors
Mr S Bibby as bargaining agent on behalf of employees party to EEAs
_________________________________________________________________________________________________________
Order and Direction
HAVING heard Mr G Bartlett of counsel on behalf of the appellant, Mr S Bibby as bargaining agent on behalf of the Intervenors
and there being no appearance on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 (“the Act”), hereby—
1.
ORDERS that the herein appeals be upheld and that the refusals of registration of the EEAs be and are hereby set
aside.
2.
ORDERS that the matters be remitted to the Registrar.
3.
DIRECTS that the Registrar confer with the parties to the EEAs pursuant to the powers conferred on him by s 97VC
of the Act and do all such things as may be necessary to determine the appropriate industrial instrument to be
utilised to satisfy himself that the EEAs are in order for registration pursuant to s 97VB of the Act.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement. Application for contractual benefit partially allowed.

Representation
Applicant
Mr D Clarke (as agent)
Respondent
Mr F Kroon (as agent)
_________________________________________________________________________________________________________
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Reasons for Decision
This is an application by Alan Cockram (“the applicant”) pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations Act
1979 (“the Act”). The applicant alleges he was unfairly dismissed from his employment as a Supervisor with Emporio Homes
Pty Ltd (“the respondent”) on 16 May 2002. The applicant is also seeking benefits under his contract of employment in relation
to notice of termination, home telephone and vehicle expenses. The respondent denies that the applicant was unfairly
terminated and argues that the applicant is not due any monies pursuant to his contract of employment with the respondent.
Background
The respondent builds homes and units at the upper end of the housing market. The applicant was employed by the respondent
as a supervisor on or about 14 February 2002. It was common ground that the applicant was employed on a probationary
period of up to three months. Prior to commencing employment with the respondent, the applicant worked with the respondent
as a contract carpenter. In December 2001 the applicant was recommended to be employed as the respondent’s Supervisor by
the respondent’s former Supervisor, Mr David Clarke. Following discussions in early 2002 between the applicant, the
respondent’s General Manager, Mr Geoffrey Brazier and the respondent’s Managing Director, Ms Patricia Edinger the
applicant was employed by the respondent. His appointment was confirmed by Ms Edinger in a letter dated 25 February
2002 (Exhibit A2). The applicant was appointed to supervise trades persons working on site, to undertake general site
supervision, to complete site inspections and to deal with safety issues on site including maintaining quality standards. He also
had to ensure that critical time frames relating to various jobs were met.
Applicant’s Evidence
The applicant stated that at a meeting held with Mr Brazier on 22 January 2002 he was offered a salary of $50,000 per annum.
He stated that telephone and vehicle entitlements were also discussed. The applicant understood from this discussion that until
the project involving the building of five units in Queen’s Park commenced, the applicant was to use his own vehicle for work
related activities and that the respondent would compensate him for the costs incurred in relation to using his vehicle. The
applicant stated that on or about 4 February 2002 he sent confirmation of his understanding of what was discussed at the
meeting held on 22 January 2002 to Mr Brazier (Exhibit A1). The letter confirmed that the applicant would be paid a base
income of $50,000 per annum, a suitable vehicle would be supplied, telephone expenses were to be paid and normal annual
leave and public holiday entitlements would also apply. The letter also stated that performance based bonuses were to be paid
at some time in the future and that the applicant’s income would be reviewed annually. The applicant did not receive a
response to this letter.
The applicant stated that approximately one month after he commenced employment with the respondent, the respondent gave
him a mobile telephone. At this time he was also reimbursed for the cost of mobile phone calls made on his own phone for the
previous month. The applicant stated however that the amount of reimbursement paid by the respondent for his mobile
telephone expenses did not cover the actual costs incurred.
As the respondent did not commence work on the five units in Queen’s Park, the applicant became concerned about his
ongoing employment prospects. Thus, the applicant wrote to the respondent on 13 April 2002 requesting that his employment
conditions be set out in an agreement (Exhibit A3). The applicant proposed that the respondent pay for the applicant’s home
telephone accounts and that he be supplied with a mobile telephone with all calls being paid for by the respondent. The letter
contained a request that a suitable motor vehicle be supplied to the applicant with the respondent paying all running costs. The
letter referred to the agreement by the respondent to compensate the applicant for the use of his vehicle until the applicant’s
fixing carpentry job at Crossman Pass, Salters Point was completed. As the completion date of the Crossman Pass house was
drawing closer the applicant wanted his contract of employment confirmed sooner rather than later. The applicant also
requested that he be reimbursed for his personal mobile telephone costs from 14 February 2002 and his personal home
telephone costs from 1 March 2002.
After receiving this letter Mr Brazier advised the applicant that he could not speak to him until after he returned from a holiday
in England. A meeting finally took take place between the applicant and Mr Brazier on Monday 13 May 2002. The applicant’s
evidence was that this meeting was only convened after he threatened to withdraw his services. At this meeting the applicant
raised the points outlined in his letter dated 13 April 2002, particularly the applicant’s motor vehicle expenses and
reimbursement of his costs. Mr Brazier stated that only expenses incurred travelling from the site to the office would be
covered. The applicant requested that Mr Brazier put his position in writing on this issue to the applicant. The applicant also
asked Mr Brazier about his future employment prospects with the applicant.
On the evening of 15 May 2002 the applicant received a telephone call from the respondent’s accountant who wanted to
discuss the issue of the applicant’s telephone and vehicle expenses. The accountant advised the applicant that in relation to his
vehicle expenses the respondent would only recompense the applicant for expenses incurred after he had commenced work on
site each day and that travel to and from home to site would not be reimbursed. The accountant asked the applicant to separate
his vehicle running expenses from home to site from his overall claim for re-imbursement of vehicle expenses. The applicant
became upset about this and stated that he would not agree to this arrangement.
Later that evening the applicant contacted Mr Brazier. This contact is confirmed by the applicant’s telephone records for that
date (Exhibit A7). Mr Brazier told the applicant that a vehicle would not be supplied to the applicant and the applicant would
not be reimbursed for vehicle expenses to and from work. In response to this the applicant advised Mr Brazier that he would
not be bringing his tools and trailer to work the next day.
The applicant gave evidence about an incident which occurred on 10 May 2002. Up to that date the applicant had been
supervising the construction of the home at Crossman Pass, Salters Point. Ms Edinger had been at the Crossman Pass site that
day and had a discussion with the applicant about modifying the ceiling and roof of the house under construction. As the
applicant was concerned about what Ms Edinger was proposing he contacted Mr Barry Robinson, the respondent’s licensed
builder and architect, as Mr Robinson was the person to whom the respondent instructed the applicant to report. This is
confirmed in Exhibit A2. After the applicant contacted Mr Robinson, Ms Edinger contacted the applicant and advised him not
to contact Mr Robinson again. She told the applicant that if there was any issue to be dealt with in relation to this site he should
raise the matter directly through the respondent’s office. Exhibit A7 contains the diary extract of the applicant’s discussion
with Ms Edinger on this day.
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On 16 May 2002 the applicant was working at the Crossman Pass site when he was approached by Ms Edinger at
approximately 10.00am. She told him to attend a meeting in the respondent’s office at 10.30 that morning. The applicant then
met with Ms Edinger and Mr Brazier. At this meeting the applicant was asked whether or not he had contacted Mr Robinson
subsequent to being instructed not to do so. The applicant agreed that he had, but he stated that he had only contacted him very
briefly after Mr Robinson contacted him. The applicant stated that he had contacted Mr Robinson because when Mr Robinson
rang the applicant he had trouble with his telephone. Thus the applicant rang Mr Robinson back on his own telephone. He
stated that it was a very short conversation, as confirmed by the applicant’s telephone records in relation to that day (Exhibit
A7). Ms Edinger asked the applicant about the issue of slab penetrations and inappropriate scaffolding around the stair void at
the Crossman Pass site. The applicant explained his version of events in relation to these matters. Ms Edinger then stated that it
was her intention to terminate the applicant’s contract of employment due to safety reasons. At the end of this meeting the
applicant’s contract of employment was terminated, effective immediately.
Subsequent to this meeting, the applicant and Mr Brazier visited the Crossman Pass site to effect a handover.
The applicant maintains that prior to the meeting on 16 May 2002 when he was terminated, safety issues had not been raised
with him by the respondent.
The applicant stated that after termination he worked approximately nine days up to the end of June 2002, and he earned
$2,700.00 gross during this period. Subsequent to 1 July 2002 the applicant has been self employed. The applicant is currently
earning approximately $25,000 per annum.
In relation to the applicant’s claim for vehicle expenses, the applicant maintains that Mr Brazier promised the applicant that he
would be supplied with a reliable vehicle at the commencement of the building of five units in Queen’s Park. Further Mr
Brazier promised the applicant that he would be reimbursed the cost of vehicle expenses up to this time. In the event, the
building of the Queen’s Park units did not go ahead. He stated that he drove approximately 70 kms per day to and from work
throughout the 12 weeks that he was employed by the respondent and is claiming $1.21 per km.
Under cross examination the applicant stated that he would not have commenced work with the respondent unless he was to be
supplied with a vehicle or have his telephone expenses reimbursed.
The applicant confirmed that he was reimbursed $17.00 for work related telephone calls which he made prior to the respondent
allocating him a mobile telephone on 13 March 2002.
The applicant was asked why he did not attend a Safety Supervisor’s Course on 22 and 23 April 2002 which the respondent
had arranged for him to attend. The applicant responded by saying he was too busy to attend the course on that day, and he
advised Natalie at the respondent’s office of his inability to attend the course. Subsequently the respondent booked him in to
the same course for June 2002.
The applicant confirmed that he received a memo from Ms Edinger about safety concerns in relation to the swimming pool
security and slab penetrations at the Crossman Pass site dated 25 March 2002 (Exhibit R2).
The applicant was asked about a break-in at the Crossman Pass site on 17 March 2002. The applicant confirmed that Ms
Edinger asked him to fix the front door and to secure a breezeway on that site. The applicant stated that he could not fix the
door straight away because he could not get a replacement frame.
Mr Clarke gave evidence. He confirmed that he was the respondent’s Supervisor from July 2001 to February 2002. He stated
that he supervised the applicant when he undertook subcontract carpentry work for the respondent. Mr Clarke stated that there
were no safety problems in relation to the applicant’s work and that he was happy with the applicant’s work standards. It was
on this basis that he recommended the applicant for the Supervisor’s position with the respondent. It was his view that the
applicant had a good trade background, was honest, and had a good knowledge of the building industry.
Respondent’s Evidence
Mr Brazier is the respondent’s General Manager. Mr Brazier confirmed that he met with the applicant in early January
2002 and had discussions about the applicant being employed as the respondent’s Supervisor. On 12 February 2002, along
with Ms Edinger he had a further discussion with the applicant in relation to the applicant’s contract of employment. It was his
understanding from these discussions that the applicant was to be paid an annual salary of $50,000, he was to receive statutory
benefits such as annual leave and public holiday entitlements and the applicant was to be supplied a mobile telephone. These
terms and conditions of employment were confirmed with the applicant by letter dated 25 February 2002 (Exhibit A2).
Mr Brazier claims that he never received the letter from the applicant dated 4 February 2002 (Exhibit A1). He stated that he did
not discuss vehicle and telephone reimbursement issues with the applicant prior to him commencing employment with the
respondent.
Mr Brazier confirmed that upon receiving a letter from the applicant dated 13 April 2002 (Exhibit A3) Mr Brazier arranged to
meet with the applicant to review his trial period. Mr Brazier stated that he could not recall meeting with the applicant on
Monday 13 May 2002 however, he recalled the meeting which took place on 16 May 2002 where the applicant, Mr Brazier and
Ms Edinger was in attendance. Mr Brazier stated that at this meeting the applicant was told that his performance was
unsatisfactory in relation to safety issues and that there were productivity problems. Mr Brazier confirmed that Ms Edinger
made the decision to terminate the applicant and he effected the applicant’s termination at the end of this meeting. Mr Brazier
understood that safety concerns were raised by Ms Edinger with the applicant prior to the meeting on 16 May 2002. Further, as
the applicant conceded at this meeting that the site at Crossman Pass was not Worksafe compliant, then it was appropriate for
the respondent to terminate the applicant’s contract of employment.
Ms Edinger has worked in the building industry for approximately 20 years. She confirmed that the applicant was appointed to
the position of Supervisor after being recommended for the position by Mr Brazier. Ms Edinger attended a meeting on
12 February 2002 with Mr Brazier and the applicant, which was held to discuss the terms of the applicant’s contract of
employment. She confirmed that the applicant was to receive a salary of $50,000 per annum plus superannuation. The
applicant was also to receive statutory entitlements and a mobile telephone was to be provided. Ms Edinger stated that at this
meeting she did not discuss providing the applicant with a vehicle and home telephone expenses with the applicant. After the
meeting Ms Edinger stated that she had a discussion with the applicant about work expectations including job safety
requirements.
Ms Edinger did not receive the letter dated 4 February 2002 (Exhibit A1).
Ms Edinger gave evidence that on 17 March 2002 the house at the Crossman Pass site was broken into. When Ms Edinger
went to the site she saw that the breezeway through to the swimming pool was not boarded up and she stated that she was
angry about this as this presented as a safety hazard and that she had instructed the applicant the week before to address this
issue. Ms Edinger stated that during this visit she instructed the applicant to fix the front door of the house and to secure the
site by the following Monday.
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Ms Edinger stated that as she noted a number of serious safety breaches on site that day, she arranged for the applicant to
attend a safety course on 22 and 23 April 2002. She was angry when she found out that the applicant did not attend this course
and conveyed this to the applicant. Ms Edinger stated that she frequently went on site at Crossman Pass and discussed safety
issues with the applicant, however, the applicant continually flouted his obligations in relation to these safety concerns.
Ms Edinger stated that she decided to review the applicant’s contract of employment near the end of the applicant’s
probationary period. On 16 May 2002 she visited the Crossman Pass site at 10.00am and asked the applicant to attend the
respondent’s head office at 11.00am. At this review meeting Ms Edinger stated that she raised a number of safety issues with
the applicant in relation to the Crossman Pass site. She raised the issues of inappropriate pool fencing, unsafe slab penetrations,
the front door not being fixed and problems with windows that the applicant had been involved in fitting. She also told the
applicant that the job was going too slow. Ms Edinger was concerned that the applicant was not taking directions in relation to
these issues. Ms Edinger also stated that she was annoyed that the applicant had raised the issue of her reviewing the ceiling
and roof construction on the Crossman Pass site with Mr Robinson when he should not have done so. At one stage during the
meeting, the applicant became agitated and Mr Brazier had to ask the applicant to settle down. As a result of what was
discussed at this meeting and given that the applicant had conceded that the Crossman Pass site was not Worksafe compliant,
Ms Edinger and Mr Brazier decided to terminate the applicant’s contract of employment as Ms Edinger and Mr Brazier no
longer trusted the applicant to undertake the required supervisory work and to ensure safety on the Crossman Pass site.
Under cross examination Ms Edinger confirmed that she had endeavoured to assist the applicant to deal with the requirements
of the Supervisor position. She directed him in the best way possible and had enrolled him in a Health and Safety Course in
April 2002. Ms Edinger stated that even though she was very concerned about safety on the Crossman Pass site, she did not
attend the site on the afternoon the applicant was terminated.
Ms Edinger confirmed that during the applicant’s probationary period the applicant was not told directly that he would be
terminated if his performance did not improve, however, Ms Edinger maintained that the intention of her memo dated
25 March 2002 (Exhibit R2) was stating indirectly to the applicant that the applicant had to improve site safety at the Crossman
Pass site.
Submissions
The applicant maintains that he was a diligent worker who undertook work to the best of his ability. It was at the applicant’s
initiative that the meeting, where the applicant’s contract of employment was terminated, took place. The applicant maintains
that during his employment with the respondent he was not given any warnings that his contract of employment was in
jeopardy and there were no documents to support the site safety concerns raised by the respondent during the hearing.
In relation to the applicant’s claim for benefits due to him under his contract of employment the applicant maintains that
Exhibit A3 confirms the terms of the applicant’s contract of employment. Thus, the applicant’s personal telephone expenses
for the 12 weeks that he was employed by the respondent, as detailed in Exhibit A6, should be paid. Further, the applicant
should be reimbursed for his vehicle expenses based on the going rate of $1.21 per km. The applicant was paid two week’s pay
in lieu of notice. As his weekly pay was $724.60 per week and Exhibit A5 confirms he was paid $1,229.00 in lieu of notice on
termination, there was a short fall of $220.00.
The respondent maintains that it was appropriate to terminate the applicant’s contract of employment as the applicant
continually defied instructions given to him by Ms Edinger. He did not respond to directions given to him and he failed to
ensure that the Crossman Pass site was a safe worksite. The applicant was aware that the respondent was unhappy with the
applicant’s performance and safety record. Further, as the applicant received adequate warnings it was appropriate to terminate
the applicant’s contract of employment at the end of his probation period.
The respondent maintains that the applicant is not due vehicle and home telephone expenses because these benefits were not
part of any contractual agreement between the parties.

Findings and Conclusions
I have to determine whether the dismissal is unfair. The test for determining whether a dismissal is unfair or not is well settled.
The question is whether the employer acted harshly, unfairly or oppressively in dismissing the applicant. This is outlined by
the Industrial Appeal Court in Undercliff Nursing Home v. Federated Miscellaneous Workers Union of Australia, Hospital
Service and Miscellaneous WA Branch (1985) 65 WAIG 385. The onus is on the applicant to establish that the dismissal was,
in all the circumstances, unfair. Whether the right of the employer to terminate the employment has been exercised so harshly
or oppressively or unfairly against the applicant as to amount to an abuse of the right needs to be determined. A dismissal for a
valid reason within the meaning of the Act may still be unfair if, for example, it is effected in a manner which is unfair.
However, terminating an employment contract in a manner which is procedurally irregular may not of itself mean the dismissal
is unfair (see Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and Byrne v. Australian Airlines (1995) 61 IR 32). In Shire of
Esperance v. Mourtiz, (op cit) Kennedy J observed that unfair procedures adopted by an employer when dismissing an
employee are only one element that needs to be considered when determining whether a dismissal was harsh or unjust.
36 It was common ground that the applicant was employed on a probationary period of up to three months, which was able to be
terminated by either party giving two weeks’ written notice (Exhibit A2) and that the applicant was terminated at the end of
this three month trial period.
37 The law relating to unfair dismissal concerning employees on contracts of probationary employment was recently considered
by the Full Bench of this Commission (East v Picton Press Pty Ltd (2001) 81 WAIG 1367 at 1369). The President set out the
following principles from East Kimberley Aboriginal Medical Service v The Australian Nursing Federation, Industrial Union
of Workers Perth (2000) 80 WAIG 3155 at 3158(FB)
“Again, the following principles apply(a)
The employer, throughout the period of probation, retains the right to see whether he/she wants the employee or
not in his/her employment.
(b)
(i)
The employer is entitled to consider the employee as if the employee was still at first interview with
the following modifications in this case.
(ii)
There was an identifiable contract of employment for a period, indeed, a fixed term, including a
period of probation of three months. This advances the matter beyond a notional first interview
situation.
(c)
Probation is an extension of the selection process, a period of learning and a time for attention, assessment and
adjustment to standards of performance and conduct. (Inherent in that is that it is a time for teaching, training
and counselling.)
35

1030

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
(d)

83 W.A.I.G.

However, a probationary employee knows that he/she is on trial and that he/she must establish his/her
suitability for the post. The employer, on his side, must give the employee a proper opportunity to
prove him/herself, but he/she reserves the right to determine the employment with appropriate notice
provided he has reason for so doing (see Sommerville v Brinzz Pty Ltd Clerk Vehicle Repair Industry
[1994] SAIRComm 8 (31 January 1994), citing Re J M Hamblin v London Borough of Ealing (1975)
IRLR 354 and see Hutchinson v Cable Sand (WA) Pty Ltd (FB)(op cit)).
(ii)
Further, an employee on probation can expect to be counselled and informed that she/he is not
meeting the required standards of performance, to be given reasonable training in this respect, and to
be warned of the possible consequences of a failure to improve. Provided this is done, an employee
who is on probation would have little cause to complain if a decision was taken during the course of
or at the end of a probationary period to terminate the employment (see Sommerville v Brinzz Clerk
Vehicle Repair Industry (op cit), citing Hull v F F Seeley Nominees Pty Ltd (1988) 55 SAIR 550 at
562).
(e)
(i)
Consonant with those principles, a probationary employee is able to seek reinstatement, but an
employer is entitled to terminate a probationary employee more easily, e.g length of service is not a
factor generally, because probationary employment is for a finite period and, in that period,
assessment, training and acquisition of skills and demonstration of ability can occur. In addition, any
genuine question of compatibility between employer, employee and other employees can be assessed.
(This is not a comprehensive inventory of such matters.)
(ii)
However, probation is not a licence for harsh, oppressive, capricious, arbitrary or unfair treatment of a
probationer (see Hutchinson v Cable Sands (WA) Pty Ltd (FB)(op cit) and the cases cited therein).”
38 And also in Rosanne Isidora Van Den Broeck v Highway Gynaecology (2000) 81 WAIG 319 at 319.
“A period of probation is a period at least where the employee is to be assessed as being suitable for the job. The
employee knows that he or she is on trial and must establish his or her suitability for the post. The employer, for its part,
must give the employee a proper opportunity to prove him or herself, and an employee on probation can expect to be
counselled and informed that if that (sic) he or she is not meeting the required standards of performance dismissal may
occur. An employee is also entitled to receive reasonable training as well as a warning of a possible failure to improve.”
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(i)

Credibility
I carefully observed the witnesses whilst they gave evidence. I have concerns about the evidence given by all three witnesses in
relation to this matter.
I deal first with the applicant. I do not believe that the applicant was as forthcoming as he should have been in relation to some
of the evidence he gave to support his claim. I am uncertain as to whether Exhibit A1, a letter dated 4 February 2002 which
was sent to Mr Brazier by the applicant, was generated when the applicant said it was and whether it confirms the terms and
conditions of the applicant’s contract of employment that were initially discussed with Mr Brazier. Even if the letter from the
applicant to Mr Brazier was generated on 4 February 2002, it does not reflect the contractual arrangement between the
applicant and the respondent as stated in Exhibit A2, which was written after 4 February 2002. Exhibit A1 refers to the
applicant being paid a base income of $50,000 per annum, a suitable vehicle to be supplied and telephone expenses to be paid.
Exhibit A2 does not refer to the supply of a vehicle nor is the issue of home and telephone expenses mentioned. The contents
of Exhibit A2 were not contested by the applicant subsequent to it being sent to the applicant. Given this conflict, I do not
accept the applicant’s evidence that the applicant’s contract of employment were those conditions as outlined in Exhibit A1.
The applicant also relies on the contents of Exhibit A3 as being the terms of his contract of employment with the respondent.
Clearly this letter was written as a proposal to the respondent, not as a statement of the terms and conditions of the applicant’s
contract of employment with the respondent.
I have concerns about the evidence given by Mr Brazier. Even though Mr Brazier liaised with the applicant on employment
issues Mr Brazier denied that he spoke to the applicant about the terms of his contract of employment prior to meeting with the
applicant on 16 May 2002. However, the applicant’s telephone records (Exhibit A6) demonstrate that Mr Brazier was in
contact with the applicant in the week prior to 16 May 2002. I formed the view that Mr Brazier was more involved in matters
concerning the applicant’s contract of employment such as telephone accounts and the issue of vehicle expenses than he was
prepared to admit.
I found Ms Edinger’s evidence lacking in many respects. Ms Edinger maintained that she raised safety concerns with the
applicant on numerous occasions however there was no documentation to support this contention, apart from the memo dated
25 March 2002 in relation to two site safety issues (Exhibit R2). Thus, I am not convinced that site safety was the major issue
that Ms Edinger made it out to be. Further, Ms Edinger was not able to give evidence as to when specific safety concerns apart
from those detailed in Exhibit R2, were raised with the applicant. On the basis of this lack of detail I formed the view that Ms
Edinger had other reasons for terminating the applicant, such as the altercation she had with the applicant over the applicant
contacting Mr Robinson. I am supported in reaching this conclusion by the events which occurred subsequent to the applicant
being terminated on 16 May 2002. Ms Edinger stated that she was greatly concerned about safety at the Crossman Pass site
and that the site was not Worksafe compliant when the applicant was terminated, however, even though she was responsible
for overseeing the day to day operations on that site, she did not bother to attend the site immediately after the applicant was
terminated.
Given that I have concerns about the evidence given by all three witnesses in these proceedings I make my findings based on
evidence that was consistent with the uncontested facts and on evidence given that was able to be corroborated.

Was the Applicant terminated unfairly?
It was common ground that the applicant was employed as a supervisor and commenced employment with the respondent on
or about 14 February 2002 on a probationary period of up to three months. Exhibit A2 confirms the respondent’s
understanding of the applicant’s contract of employment. It also states that in the event of termination of employment the
respondent must give the applicant at least two weeks’ written notice of termination.
45 I accept that in April 2002 the applicant became concerned about his contract of employment as the Queens Park units had not
commenced and the Crossman Pass site was close to finishing. This led to the applicant writing to the respondent on 13 April
2002 (Exhibit A3). In addition to the contents of Exhibit A1, the applicant relies on the contents of this letter as reflecting the
contractual entitlements due to him under his contract of employment with the respondent. A copy is reproduced below, formal
parts omitted.
44
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“Two months have now elapsed since my appointment as Building Supervisor and am (sic) requesting that my terms of
employment be set out in a Workplace agreement. I have made inquiries within the building industry as to the general
terms of employment.
1)
Annual Income – Agreed at $50,000 P.A. for a trial period, which was to be at the completion of the first five
units at Queens Park. Due to the delay of starting the units I consider that it would be fair for the qualifying
period to end at the end of July, 2002. The average salary in the Project Housing Industry is $60,000 P.A. based
on a 40-hour week.
2)
Four weeks (sic) Annual leave and all Public Holidays. I am not expected to work weekends or public holidays.
3)
Employer to pay for the home telephone accounts. To supply a mobile phone and pay for all calls.
4)
To supply a suitable motor vehicle and pay all running costs. Preferably a Station Sedan with a roof rack for
picking up small items. Also it is more practicable to carry a large volume of plans and lay them out in the rear
particularly if the (sic) is no site office.
As discussed at my interview on the 25th January, 2002 I agreed to use my vehicle and tools to finish the fixing carpentry
at Lot 231 Crossman Pass, Salters Point. You also agreed to compensate me for the use of my vehicle until then. As the
completion date is drawing closer this issue needs to be addressed sooner than later. As I stated at the meeting my vehicle
needs to have major repairs to it as it has now travelled in excess of 370,000 kilometers.
Please note that the date that I started officially as Building Supervisor was Thursday the 14th February, not the 15th as
stated in my letter of employment, dated 25th February 2002.
I wish to be reimbursed for my personal mobile phone costs from that that (sic) date and my home telephone costs from
the 1st, March 2002.
It is my intention to be an integral part of Emporio Homes and I intend to be as professional in my role as a Supervisor as
I was as a tradesman and I am looking forward to the future with optimism.”
(Exhibit A3)
I accept the applicant’s evidence that it was as a result of the applicant sending this letter (Exhibit A3) to Mr Brazier on
13 April 2002 that a meeting was held on 13 May 2002 between the applicant and Mr Brazier to discuss the applicant’s
ongoing contract of employment. I find that at this meeting there was a difference of opinion between the applicant and Mr
Brazier over the applicant’s entitlement to home telephone expenses and the reimbursement of vehicle costs. Following this
meeting I find that there were telephone conversations between Mr Brazier, the applicant and the respondent’s accountant in
relation to these issues. As no agreement was reached I find the applicant refused to bring his tools to work on 16 May 2002.
On the morning of 16 May 2002 the applicant was instructed to attend a meeting with Ms Edinger and Mr Brazier to review
the applicant’s contract of employment. It is my view that this meeting was called in part because the respondent was unhappy
about the applicant pursuing reimbursement for car and home telephone expenses. It is also my view that Ms Edinger was
unhappy about the applicant contacting Mr Robinson in relation to Ms Edinger’s intention to review the roof and ceiling
structure of the Crossman Pass house. Ms Edinger became angry with the applicant when he raised this matter with Mr
Robinson even though the applicant was instructed by the respondent to report to Mr Robinson in relation to day to day
matters, as confirmed in Exhibit A2.
I do not accept Ms Edinger’s evidence that the main reason for the applicant’s termination was due to inattention to site safety
issues. I acknowledge that even though the respondent had some safety concerns relating to the applicant’s behaviour, these
concerns were not formally put to the applicant, and the issues were not raised in such a way as to constitute a warning to the
applicant that inattention to safety issues on the Crossman Pass site would lead to the applicant’s contract of employment being
under threat. I am supported in this view by the contents of Exhibit R2. This memorandum is a reminder to the applicant about
two safety issues, not a warning that the applicant’s job may be in jeopardy if specific safety issues are not addressed.
As the applicant was on a trial period it was appropriate that the respondent make expectations clear to the applicant about
what, if any, deficiencies the applicant was demonstrating in relation to his day to day work. Further, the applicant should have
received instruction and counselling in relation to any performance problems. There is no evidence to support Ms Edinger’s
assertions that the applicant was made aware that there were significant concerns about his performance or about site safety
issues. I find that no formal warnings were given to the applicant either verbally or in writing and the respondent did not advise
the applicant of any issues that could lead to his contract of employment being terminated. Even though the applicant was
enrolled in a safety course on 22 and 23 April 2002 it was not made clear to the applicant that attendance at the course was a
priority for the respondent.
I find that even though the respondent may have had some concerns about aspects of the applicant’s performance these
concerns were never relayed to the applicant until the meeting of 16 May 2002. The applicant was given no notice that the
meeting of 16 May 2002 was to be disciplinary in nature, nor was the applicant made aware that he could be terminated at this
meeting.
On this basis I find there was no substantive reason for terminating the applicant’s contract of employment.
In my view the applicant was terminated in a procedurally unfair manner. The respondent terminated the applicant in a
summary manner. The applicant was given no notice of his impending termination, no warnings were given to the applicant
about performance problems and in my view the applicant was given insufficient opportunity to respond to the allegations
levelled against him, particularly in relation to site safety issues. He was not given the appropriate feedback and counselling
due to him as a probationary employee.
On termination the applicant was paid two weeks’ pay in lieu of notice. In making this payment in lieu of notice the respondent
breached its contract of employment with the applicant, as confirmed in Exhibit A2, by not providing the applicant with two
weeks’ notice in writing of his termination. Further, it is unlawful to terminate an employee’s contract of employment by pay
in lieu of notice when there is no provision in the contract of employment for this to occur (Sanders v Snell [1998] HCA 64 at
[16]; 196 CLR 329 at 337).
In all of the circumstances it is my view that the applicant was unfairly terminated. He was not afforded ‘a fair go all round’.
Compensation
The applicant is not seeking reinstatement. Given that the relationship of trust appears to have broken down between the
parties, it is my view that reinstatement is impracticable. It is clear on the evidence that the applicant has satisfied the onus on
him to seek out alternative employment. The applicant stated that he worked for approximately nine days up to the end of June
2002, subsequent to being terminated, and since that date has had ongoing employment. Thus, I am satisfied the applicant took
reasonable steps to mitigate his loss.
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I now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia Pty Ltd
(1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.
56 It is my view that given the issues in dispute between the parties when the applicant was terminated the applicant would not
have remained employed by the respondent for any more than a further three weeks subsequent to 16 May 2002. In forming
this view I take into account the fact that the respondent had some concerns about the applicant’s performance in relation to
safety issues. I also take into account that notwithstanding the applicant’s termination the relationship between the parties had
broken down significantly at the time the applicant was dismissed on 16 May 2002. For example, the applicant refused to take
his tools to work on 16 May 2002. As the applicant was paid $724.60 nett per week I will issue an order that the applicant be
paid $2,173.80 (3 x $724.60) as compensation for his unfair termination. This payment is in addition to the two weeks’ notice
to which the applicant was entitled and has already been paid.
Denied Contractual Benefits
57 In an application for contractual benefits under s.29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject
of the claim is a benefit to which the applicant was entitled under his or her contract of employment. It is for the Commission
to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307).
58 In relation to the applicant’s claim for benefits under his contract of employment I accept that the applicant is owed money for
an underpayment of notice. Exhibit A4, dated 16 May 2002, is a copy of the Payroll Advice prepared by the respondent in
relation to the applicant’s termination pay. An extract of the documents contained in Exhibit A4 confirms that the applicant’s
weekly pay was $724.60 net and that he was paid $1,229.20 in lieu of notice. I accept that there is a shortfall of $220.00 in
relation to this payment and that the applicant is entitled to this amount.
59 In relation to the applicant’s claim for telephone and vehicle expenses I find that the applicant has not made out a case that the
respondent agreed to reimburse the applicant for vehicle and home telephone expenses. Even though the applicant stated that
there was an agreement for the respondent to make these payments I prefer the evidence of Mr Brazier and Ms Edinger, as
confirmed by Exhibit A2, in relation to this matter. It was clear on the evidence that the respondent was to provide a mobile
telephone for the applicant’s use and this telephone was provided to the applicant approximately one month after the applicant
commenced employment with the respondent. At this time the applicant was reimbursed for the costs of the mobile telephone
calls made on his own phone for the previous month. Even though the applicant complained that the respondent’s
reimbursement in relation to this matter was insufficient, no details were given as to any shortfall. As there is no corroborating
evidence to support the applicant’s assertion that the respondent agreed to fund his home telephone expenses, this aspect of the
applicant’s claim is not made out.
60 The respondent denies that there was any agreement to reimburse the applicant for vehicle expenses. Exhibit A3 confirms the
applicant’s view that there was an agreement that he would use his vehicle to finish the fixing carpentry work at Crossman
Pass. There was no mention of re-imbursement of vehicle expenses whilst the applicant was employed as a supervisor. The
letter states that the respondent agreed to compensate him for the use of his vehicle until then. No mention is made in Exhibits
A1 or A2 about the respondent reimbursing the applicant’s vehicle costs. On this basis there is insufficient corroborating
evidence before me to confirm that the respondent agreed to re-imburse the applicant’s vehicle costs whilst he was employed
as a Supervisor. Further, it is clear that there was uncertainty about this issue because of the discussions which took place
between the applicant and Mr Brazier at the meeting between the applicant and Mr Brazier on 13 May 2002. The applicant
stated that on the 15 May 2002 he received a telephone call from the respondent’s Accountant to further discuss reimbursement
of the applicant’s telephone and vehicle expenses. The applicant’s own evidence about this discussion with the respondent’s
Accountant confirms that there was some doubt about what, if any agreement was in place regarding reimbursement of the
applicant’s vehicle costs. I find that given that there was doubt even as late as 15 May 2002 about the applicant’s entitlement to
vehicle expenses, that the applicant has not demonstrated that reimbursement of vehicle expenses formed part of his contract of
employment with the respondent.
61 On this basis the applicant’s claim for benefits under his contract of employment fails in relation to these two issues.
62 A Minute of the Proposed Order will now issue.
_________
2003 WAIRC 07993
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ALAN COCKRAM, APPLICANT
v.
EMPORIO HOMES PTY LTD, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
TUESDAY, 25 MARCH 2003
FILE NO/S.
APPLICATION 1043 OF 2002
CITATION NO.
2003 WAIRC 07993
_________________________________________________________________________________________________________
55

Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement. Application for contractual benefit partially allowed.
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr D Clarke (as agent) on behalf of the applicant and Mr F Kroon (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1
DECLARES THAT the dismissal of Alan Cockram by the respondent was unfair and that reinstatement is
impracticable;
2
ORDERS the respondent to pay Alan Cockram compensation in the sum of $2,173.80 nett within 7 days of the
date of this order.
3
DECLARES THAT Alan Cockram was denied a benefit under his contract of employment.
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ORDERS the respondent to pay Alan Cockram $220.00 nett within 7 days of the date of this order.
ORDERS that the application is otherwise hereby dismissed.
(Sgd.) J. L. HARRISON,
Commissioner.
____________________

2003 WAIRC 08080
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SARA ELIZABETH DUNN, APPLICANT
v.
BRIAN BENTLEY AND PAULINE BENTLEY AND JOSEPH SHERLOCK IN PARTNERSHIP
T/A VIDEO EZY WOODBRIDGE, RESPONDENTS
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 4 APRIL 2003
FILE NO/S.
APPLICATION 1192 OF 2002
CITATION NO.
2003 WAIRC 08080
_________________________________________________________________________________________________________
Result
Declaration issued
Representation
Applicant
Mr N Irvine as agent
Respondent
Mr J Williams as agent
_________________________________________________________________________________________________________
Reasons for Decision
This is a claim by which the applicant says she was harshly, oppressively or unfairly dismissed from her employment with the
respondent on or about 6 June 2002.
2
The applicant does not seek reinstatement or re-employment rather compensation for loss occasioned by the dismissal.
3
The applicant testified that she commenced employment with the respondent at its Mandurah store under the previous owner in
about July 1999. In July 2000 the respondent took over the business and continued to employ the applicant. She was employed
on a casual basis and was regularly rostered on the evidence, to work between 10 to 25 hours per week with an average it
seems of about 20 hours per week or thereabouts. The applicant was paid $10.70 per hour which was paid weekly. Tendered as
exhibits A1 and R1 were the applicant’s pay slips in the period 5 July 2001 to 6 June 2002 which disclose that the applicant
was regularly rostered to work for the respondent. The applicant testified that her typical work day involved counting float
monies and signing for same, opening the store and serving customers. Additionally at some point, she was engaged in training
staff. The applicant was a university student at the time and her hours were rostered around her university commitments.
4
In September 2001 the applicant transferred to the respondent’s Woodbridge store. Her evidence was that she went there to
assist in training one of the partners in the business and also to oversee the store. The applicant maintained she was in this
capacity classified as an assistant manager.
5
On or about 25 May 2002 an incident occurred. The applicant testified that she opened the store as usual in the morning. Mr
Bentley, one of the proprietors, came into the store at about 3pm. Earlier that week the applicant had taken an EFTPOS deposit
for some videos which she duly noted and gave a receipt to the customer. Apparently, Mr Bentley raised with the applicant
what to him appeared to be a till discrepancy in the sum of $62.85, which was the deposit the applicant had processed earlier
that week. Mr Bentley question the applicant to the effect that the till takings should be up by $62.85 and it was not. The
applicant denied any wrongdoing and said she had followed the procedure and produced the EFTPOS transaction receipt. The
applicant testified that Mr Bentley’s questioning of her upset her and thereafter, she stayed away from the tills.
6
Later, on or about 28 May 2001 the applicant testified that she commenced work as usual and counted the float monies.
Apparently, the applicant noted that an amount of $350 in notes was missing. Float monies according to the applicant, were
located in a locked box in the office. The correct coinage float was present when she counted the monies.
7
On discovering that there was $350.00 in notes not present, the applicant contacted Mr Sherlock one of the proprietors of the
business and left a message. Apparently, both he and another employee Ms Greathead closed the store the previous evening. At
about 3.45pm Mr Bentley arrived at the store and went to the office. On checking the office he advised the applicant that the
$350.00 float money was there and there was none missing.
8
The applicant testified that the next day after returning home from university, Mr Bentley telephoned the applicant and
required her attendance at the store. It was the applicant’s evidence that Mr Bentley accused the applicant of “having
something wrong with her” and suggested that the applicant had removed the $350.00 cash in order to get Ms Greathead into
trouble. The applicant’s evidence was she told Mr Bentley that this was a ludicrous suggestion. The applicant denied any
wrongdoing and told Mr Bentley if there was any missing money the respondent should speak to other staff members and
contact the police.
9
As a consequence of this meeting, Mr Bentley told the applicant that she would only work nights from then on and be rostered
with Mr Bentley or Mr Sherlock.
10 The applicant testified that she felt upset by the respondent’s accusations and as a result decided to seek other employment.
She gave a copy of her curriculum vitae to another video store in the area called “Blockbuster Video”. The applicant’s
evidence was she was asked by them to go in and work a couple of trial shifts which she did and thought that her first was on
or about 30 May 2002.
11 The next event occurred on 6 June 2002. The applicant testified this was a Thursday, the day that she normally picked up her
pay. Because of what had happened with Mr Bentley previously, she requested that her father attend the store with her. Both of
them went to the Woodbridge store however Mr Bentley was not present as he was at the Mandurah store. Ms Greathead and
another employee Ms Burnett were present. The applicant said she asked whether she was rostered to work the next shift and
was told by one of the employees no but the other yes. As her wages were not available at Woodbridge both the applicant and
her father went to the Mandurah store.
1

1034
12

13

14

15

16

17

18

19

20

21

22

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

They saw Mr Bentley and proceeded to the office. The applicant testified that Mr Bentley handed the applicant her wages and
requested that she hand back her keys and uniform and said words to the effect “sorry it had to end like this”. According to the
applicant, Mr Bentley mentioned the $62.85 that was said to be missing and also the $350.00 float money. It was the
applicant’s evidence that she asked Mr Bentley why this was happening and she was told by Mr Bentley that “he had to stick
with his partner Mr Sherlock.”
Apparently, the applicant started working with Blockbuster the following week for about two weeks. She testified when she
told her new employer what had happened with the respondent, she did not receive a call for any further work. Since that time,
the applicant has focused on her university studies and applied in July 2002 for officer training in the Royal Australian Air
Force for which she was subsequently accepted.
The applicant denied that she resigned from her employment and said that the reason she sought other employment was
because she was accused of theft by Mr Bentley. The applicant maintained that on 6 June 2002 she was dismissed by Mr
Bentley.
The applicant’s father also gave evidence. Mr Dunn is presently employed in the Department of Defence and was previously a
Chief Petty Officer with the Royal Australian Navy. He testified that he accompanied his daughter the applicant, to the
Woodbridge store on 6 June. The other two employees were present. He confirmed the applicant’s evidence that when the
applicant asked about being rostered for work one employee said no and the other said yes. Mr Dunn said he thought this was
odd because the applicant had previously informed him of the incidents with Mr Bentley and his insistence that she only work
with Mr Bentley in the future. Both then proceeded to the Mandurah store.
Mr Dunn described the events that took place in the office. He testified that the office door was open. Mr Bentley produced the
applicant’s wages and told the applicant she could count it if she wanted. He wanted the applicant to return her keys and
uniform and said that sorry it had to end this way. Mr Bentley said the applicant was a good employee. According to Mr Dunn,
reference was made by Mr Bentley to the missing monies. Mr Dunn testified that he raised these matters with Mr Bentley and
asked if other staff had been questioned and whether the police had been involved. Mr Dunn testified that his daughter said to
Mr Bentley that he, Mr Bentley, did not have any say when it came to money and Mr Bentley responded in the affirmative.
It was also Mr Dunn’s evidence that he was not aware of any other work that his daughter had sought but she had mentioned
being upset about Mr Bentley’s previous questioning of her in relation to missing monies which he described as a “working
over”.
The respondent called Ms Burnett, one of the respondent’s employees at the Woodbridge store. Ms Burnett did not recall much
of the visit by the applicant and her father on 6 June. She testified that she was serving customers and did not hear all of what
the applicant said. I did not find her evidence particularly helpful.
Additionally, Ms Greathead was called to give evidence. She testified she was present at the Woodbridge store on 6 June when
the applicant and her father came in. She said that the applicant asked for Mr Bentley and when told he was not there, said “to
take her off further shifts as she was not working there any more”. Ms Greathead said she telephoned Mr Bentley at the
Mandurah store to inform him of what had occurred and that the applicant wished to collect her pay.
Mr Bentley said that the applicant’s duties at the Mandurah store were as a team trainer and he was the manager. He testified
that the applicant was a very good and competent employee and she was career minded. Mr Bentley said that on or about
24 May 2002 he received a telephone call from an “Alan” at Blockbuster, regarding a reference for the applicant which he gave
and said she was a good employee.
Mr Bentley gave evidence about the events of 6 June 2002 but curiously was not examined at all about the events of 25 May
2002, that being the first incident over the $62.85, or indeed, about the float money incident. He said that the applicant and her
father came into the store at about 7.30 to 7.45pm. They all went to the office. Mr Bentley had the applicant’s pay which he
said he asked the applicant to check and sign for. It was Mr Bentley’s evidence that the applicant said she would not be
working that weekend and she had finished and was starting at “Blockbuster” the next Saturday. It was Mr Bentley’s evidence
that he said to the applicant he was not accusing her of wrong doing, requested she drop off the keys and that the separation
was amicable.
One of the respondent’s principals, Mr Sherlock, also gave brief evidence. This was after the Commission had been informed
by the respondent’s industrial agent that he was not to be called and remained in the body of the court when an order for
witnesses out of court was made, as the agent’s instructing officer. Notwithstanding the obvious difficulty with this course, the
Commission reluctantly granted leave for Mr Sherlock to give evidence. His evidence went to one issue only that it was said
that on 6 June he received a telephone call from “Alan” who is alleged to have said that he was going to “steal” one of his staff
and she was to start the Saturday of that week.

Consideration
Regrettably, the state of the evidence in this matter led by the industrial agents for the applicant and respondent was such that it
has been difficult for the Commission to make positive findings of fact on what appear to be the central issues for resolution.
Much of the evidence led was not probative of the matters in issue and there was much hearsay evidence. In particular, in the
case of that led from Mr Bentley, it was so leading as to render its probative value minimal at best.
24 Furthermore, and somewhat startlingly, as it seemed as the case emerged that a central issue was whether the applicant had
accepted other employment with “Blockbuster”, neither the applicant nor the respondent led any evidence from the person able
to confirm these issues, that being “Alan”, who the Commission understood was the proprietor of that business. Furthermore, a
document tendered as exhibit A2, which purported to be a photocopy of the signatory page of a lease of premises involving the
respondent, was tendered. This document was completed by the applicant as a witness to the signature of various persons
including it seems that of Mr Sherlock. Although I note this document was not put to him to establish its contents. It is noted
that the applicant and another employee “Ellen Micke” are described as “assistant manager” but it also appears that the entries
for the witnesses to the signing were completed in the same printing. There was no evidence whatsoever as to the origin of this
extract of the original document or its contents. This is totally unsatisfactory evidence in my view, as to the status of the
applicant as an “assistant manager” or otherwise.
25 The Commission also observes again somewhat startlingly, that although it was submitted on behalf of the applicant by her
industrial agent that she was employed as an “assistant manager”, it was also asserted that her employment was subject to the
terms of the Shop and Warehouse (Wholesale and Retail Establishments) Award 1977 (“the Award”). This award plainly
contains no such classification and therefore these propositions asserted by the applicant’s industrial agent are self evidently,
mutually exclusive. In any event there was no evidence whatsoever adduced by the applicant’s industrial agent to establish that
the respondent fell within the terms of clause 3 - Scope of the Award, a fundamental proposition of industrial law in this
jurisdiction, as a pre-requisite to establishing respondency.
23
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Accordingly, I am not satisfied to any extent that is has been established that the Award applied. Neither am I satisfied that the
applicant was an assistant manager. It would appear that she was engaged in customer service but was also a trainer. In any
event, the precise classification of the applicant is not relevant to the final determination of this matter.
Nevertheless, the Commission must do the best it can notwithstanding the state of the evidence and the inadequacies of the
parties’ cases as presented to the Commission.
It is trite to observe that a casual employee may be dismissed and moreover, may be harshly, oppressively and unfairly
dismissed and reinstated: Swan Yacht Club v Bramwell (1998) 78 WAIG 579; Serco (Australia) Pty Ltd v Moreno (1996)
76 WAIG 937. In this case the parties were commonly of the view that the applicant was so engaged. She was engaged by the
hour and paid at an hourly rate including a casual loading paid pursuant to the Minimum Conditions of Employment Act
1993 as it then was. Whilst there was insufficient evidence before the Commission to establish that the Award applied, and
even if it did the applicant’s case as to her occupation was inconsistent with the Award having application, I am satisfied on all
of the evidence that the applicant was casually employed. However, I am also satisfied on the evidence that although casually
employed, the applicant was rostered to and did work regularly over a continuous period of time albeit there were some
fluctuations in the weekly hours worked from week to week, with considerably more hours being worked it would seem, in the
months of January and February of each year, which may well be consistent with the applicant’s status as a university student.
The critical issue for determination in this matter was whether the effect of the meeting on 6 June 2002 with Mr Bentley at the
Woodbridge store office, constituted a “dismissal” for the purposes of section 29(1)(b)(i) of the Industrial Relations Act
1979 (“the Act”). In MTT v Gersdorf (1981) 61 WAIG 611 the Industrial Appeal Court referred to this issue as follows—
“The word “dismissal” may be used in the sense of peremptory or arbitrary dismissal or a dismissal after due
notice or payment under the terms of a contract of employment.”
Given also that the concept of a “dismissal” includes the “sending away” of an employee, it is the case that this concept is
broad enough to cover the “sending away” of a casual employee: Ryde-Eastwood Leagues Club Ltd v Taylor (1994) 56 IR 385.
In this case, there was a direct conflict in the evidence between that of the applicant and the respondent as to what occurred at
the Woodbridge store and the Mandurah store on the evening of 6 June 2002. Whilst as I have already observed I found many
aspects of the evidence led in this matter as being unsatisfactory, where the evidence conflicted, without hesitation I preferred
that of the applicant’s witnesses. In particular, although her father, I found Mr Dunn’s evidence persuasive. I accept on the
evidence that the applicant was told by the two employees at the Woodbridge store what both her and her father said occurred.
As to the events that occurred in Mandurah store, in my opinion, the evidence must be seen in the context of the respondent’s
knowledge that the applicant was also pursuing other casual employment with another employer. I pause to observe however,
that such further casual employment would not of itself, be necessarily inconsistent with the applicant’s casual employment
with the respondent. The applicant was not a full time employee required to devote all of her time and attention to the
respondent’s business. There would seem to me to be nothing at all precluding the applicant securing additional casual
employment with another employer, at the same time as remaining in employment with the respondent.
Be that as it may, I am satisfied on the evidence and I find, that Mr Bentley said to the applicant what the applicant’s witnesses
in evidence said occurred. That is, when giving the applicant her wages he required the applicant to return her shop keys and
uniforms and said words to the effect that “he was sorry that it had come to this”. In cases where there is some ambiguity in
words of resignation or dismissal, regard can be had to the surrounding circumstances: Macken et al Law of Employment 5th Ed
(Australia: Lawbook Co, 2002) at 174. In my opinion, whilst the words “termination of employment” or “dismissal” were not
used, in the context of the circumstances of the conversation, requiring the applicant to deliver up her shop keys and uniforms
was a manifestation of the respondent’s decision that it no longer required the applicant’s services. I am satisfied that the effect
of this meeting in the office at the Mandurah store, constituted a “dismissal” of the applicant.
Having found that the applicant was dismissed for the purposes of the Act, in my opinion, the dismissal was harsh, oppressive
and unfair. The respondent led no evidence as to performance or conduct issues of which the respondent was critical of the
applicant. On the contrary, the respondent’s evidence was and I find that the applicant was a very good and capable employee.
There was no prior notification to the applicant that she was no longer required by the respondent, prior to the meeting on
6 June 2002. For these reasons, the dismissal was unfair.
I turn to the issue of loss and injury. Findings as to loss and/or injury and the consequent assessment of compensation, is to be
determined in accordance with well settled principles which I apply: Bogunovich v Bayside Western Australia Pty Ltd (1998)
79 WAIG 8. These proceedings were commenced on 3 July 2002 and therefore, pursuant to s 138 of the Labour Relations
Reform Act 2002 s 23A as it was, unamended, applies to these proceedings.
It is trite to observe that the onus is on the applicant to establish loss and/or injury for the purposes of assessing compensation.
This requires evidence to ground a finding of fact. Additionally, an applicant claiming compensation is under a duty to mitigate
his or her loss. Furthermore, the likelihood of employment being ongoing, but for the dismissal, is a relevant consideration in
terms of a finding of fact as to loss, in order to assess compensation.
In this case, there was a complete paucity of evidence as to loss and/or injury. The only evidence before the Commission was
that as at the termination of the employment, the applicant was earning $10.70 per hour. She commenced employment with
another employer on the evidence for about two weeks although there was no evidence at all as to the hours worked or the rate
paid with that employer. The evidence also was that thereafter the applicant appeared not to take any further steps to seek other
employment but to concentrate on her university studies, save applying for officer training with the air force. There was some
fleeting evidence adduced that the applicant commenced some other employment in December 2002 but the Commission was
not informed what it was or any further details furnished in evidence.
In any event, on the evidence and I find, because of the events between the applicant and Mr Bentley, it was quite apparent that
the applicant would not have remained in employment for the very long at all after 6 June 2002. On the evidence I consider it
most unlikely that the applicant would have remained in the respondent’s employment for any more than about two weeks in
any event. Thus, if the applicant was paid at the same rate with her new employer and worked similar hours, there would be no
evidence of loss upon which a finding can be made. However, in the total absence of any evidence upon which the
Commission can make findings in this regard, it is not open for the Commission to determine any compensation for loss, the
applicant having failed to establish it.
There will therefore be a declaration to the effect that the applicant was dismissed by the respondent harshly, oppressively and
unfairly.
_________
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Declaration
HAVING heard Mr N Irvine as agent on behalf of the applicant and Mr J Williams as agent on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby declares–
THAT Ms Sara Elizabeth Dunn was harshly, oppressively and unfairly dismissed from her employment by the respondent
on or about 6 June 2002.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

____________________
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Application alleging unfair dismissal upheld and order issued for compensation in lieu of
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Mr P Arns (of counsel)
Respondent
Mr K Brown (as agent)
_________________________________________________________________________________________________________
1

Reasons for Decision
This is an application by Janelle Lynecce Fitzgerald (“the applicant”) pursuant to s.29(1)(b)(i) of the Industrial Relation Act
1979 (“the Act”). The applicant alleges she was unfairly terminated from her employment as an Assistant Accountant with
Telis Pty Ltd (“the respondent”) when she was made redundant on 14 March 2002. The respondent denies that the applicant
was unfairly terminated.

Background
The applicant was employed by the respondent on 22 January 2001 as an Assistant Accountant. Exhibit A1 contains details of
the applicant’s contract of employment. Work hours were 8.30am to 5.00pm, her commencing salary was $35,000 per annum
whilst under probation, and upon completion of the three months’ probationary period the applicant’s salary was increased to
$38,000 per annum ($730.77 per week). The applicant’s contract of employment also referred to superannuation entitlements,
statutory annual leave entitlements and annual leave loading to be paid to the applicant. Study entitlements were also offered to
the applicant given that she had commenced studies in 2001 towards obtaining an accounting degree.
3
As Assistant Accountant the applicant undertook accounts payable work, looked after the payroll, compiled end of month
financial reports and was involved in general administration. As the applicant was studying the respondent enabled the
applicant to take annual leave to fit in with the applicant’s studies. The respondent was aware that the applicant had achieved
high marks in accounting studies during the first semester in 2001.
4
Even though the applicant received one written warning whilst she was employed by the respondent evidence was given on
behalf of the respondent that it had no concerns about the applicant’s performance or behaviour, sufficient to warrant
termination. Further, it was evident that the applicant’s efforts at developing computerised processes for a number of the
respondent’s activities led to her undertaking less and less work and the applicant stated that towards the end of 2001 because
of her efforts her Supervisor, Mr Andrew Williams, was not delegating as much work to the applicant as he had in the past.
2
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Counsel for the applicant conceded that the applicant did not take issue with the applicant being terminated due to a
redundancy situation, and both parties agreed that the Minimum Conditions of Employment Act 1993 (“the MCE Act”)
requirements in relation to redundancy are implied into the applicant’s contract of employment.
Applicant’s Evidence
The applicant stated that on Thursday 14 March 2002 at approximately 4.50pm, her Supervisor, Mr Williams asked the
applicant to come into his office for a short meeting. He told the applicant that due to efficiencies and systems changes in
relation to the respondent’s operations the applicant’s position was to be made redundant immediately as the respondent no
longer required the applicant’s services. A discussion ensued about the respondent putting in place a part-time position of an
Administration Clerk. Mr Williams then handed the applicant two documents (Exhibit A5). The first document was a letter to
the applicant notifying her that her position was redundant and confirming that the respondent had determined that there was
no meaningful or compatible alternative duties for her to undertake with the respondent. The applicant was advised that her
position was to be made redundant effective from 12 April 2002. The applicant was to be paid four weeks’ pay in lieu of notice
as well as four weeks’ redundancy payment. The applicant was also given a brief written reference from Mr Williams
confirming that the applicant was to be made redundant effective 12 April 2002. The applicant was then advised by Mr
Williams that he would contact her the next day to discuss any further issues that the applicant may have in relation to her
redundancy.
The applicant was shocked by her termination. The applicant was particularly distressed when she was advised by Mr Williams
that she would not be required to remain at work from the close of business that day. The applicant, close to tears, returned to
her office and telephoned a friend. She deleted some personal files from her computer and put some personal items in a box
provided by Mr Williams. Prior to leaving the respondent’s premises that evening, the applicant visited the respondent’s
Managing Director Mr Peter Carter. She asked him for a reference which he agreed to provide. Subsequent to this discussion
the applicant became further distressed when as she was leaving the bottom of the box carrying her personal effects fell out.
The applicant felt humiliated and devastated by her treatment by the respondent on the evening of 14 March 2002. She stated
that she was not allowed to say goodbye to her work colleagues with whom she got on well. On leaving, the applicant had to
walk through the respondent’s showroom and speak to colleagues about her situation which she found very uncomfortable.
The applicant stated that the manner of her termination was callous as there was no warning, she was made to leave her
workplace straight away and she was unable to organise any farewell.
The applicant stated that she was unaware that the respondent had been reviewing the operations of the finance section and this
added to her feeling of shock.
As she left the building, she spoke with some of her colleagues. She composed herself in the car park until she was able to
drive to her house. The applicant stated that she was home by 5.30pm that day as she lived nearby to the respondent’s
premises.
The following week, she contacted Mr Carter to obtain the reference which he had indicated he would give to her. However Mr
Carter refused to provide the applicant with this reference. The applicant understood that this refusal to provide her with a
reference was because the applicant’s ex-boyfriend, Mr Bemmerl had contacted the respondent in a threatening and unpleasant
manner. The applicant gave evidence that she was unaware that Mr Bemmerl had contacted the respondent and that he was not
authorised to act on her behalf in relation to this matter. It was her understanding that once this was clarified with the
respondent Mr Carter then sent her a reference which she received the week after being terminated (Exhibit A8).
On the Tuesday following her termination the applicant visited the respondent’s premises and applied for the part-time
Administration Clerk position which Mr Williams had mentioned at the meeting with the applicant when she was terminated.
This position was advertised in the West Australian on Saturday 16 March 2002 (Exhibit A6). The applicant had a discussion
with Mr Williams about this job however Mr Williams indicated to the applicant that she was over-qualified for the position.
The applicant stated that she was interested in applying for this part-time position, even though the skill level was not
commensurate with her qualifications because she was studying and a part-time position may have been convenient for her at
this time.
At the end of the week following the applicant’s termination, the applicant received her termination payment and a letter
confirming the amount paid (Exhibit A7). She also received an Employment Separation Certificate (Exhibit A10).
After termination the applicant applied for a number of positions. She applied for between eight to ten jobs through
advertisements in newspapers and attended a number of interviews. She also joined temporary employment agencies. Given
her financial commitments it was imperative for her to seek out alternative employment and accordingly she obtained
alternative work. The applicant commenced a three month contract position as an Assistant Accountant with Royal Automobile
Club Insurance (“the RAC”) on 27 March 2002. This is confirmed in Exhibit A9. After completing work with the RAC the
applicant had one week off and then commenced work as an Assistant Accountant with the Georgiou Group Pty Ltd on a
slightly higher remuneration package than she was paid by the respondent. The applicant remains employed by Georgiou
Group Pty Ltd.
The applicant stated she was not seeking reinstatement. She did not trust the respondent given the way she was treated and
because of her feeling of devastation on the day she was terminated.
Under cross examination the applicant stated that she viewed her position as being long term. She was aware that the
respondent’s employees generally had long term employment and she understood there would be an even more significant role
for her in the respondent’s operations when she completed her accounting studies.
The applicant confirmed that on the Monday and Tuesday evening of the week that she was terminated, she attended evening
study classes.
The applicant was asked why she felt comfortable with applying for the part-time Administration Clerk position after she
claimed she was so badly treated by the respondent. The applicant stated that when it became clear that she was unlikely to be
employed in the part-time position the following Tuesday, she reviewed her position about the respondent.
Respondent’s Evidence
Mr Williams, the respondent’s Business Manager, gave evidence. He is a qualified accountant and he is employed by the
respondent to undertake administrative and human resource management duties. This involves employing and training staff,
and overseeing the respondent’s computer system. He has been employed by the respondent for six years. Mr Williams
interviewed the applicant in January 2001 and at the time he was aware she was undertaking accounting studies.
At the beginning of 2002 Mr Williams undertook a review of the respondent’s administration area as the work required to be
completed in this area was taking less time as tasks that had previously been done manually were now done by computer. This
decline became apparent to Mr Williams when the applicant took part-time study leave in January and February 2002. Mr
Williams then spoke to Mr Carter about the administration section working more efficiently. Mr Carter encouraged Mr
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Williams to continue reviewing the operations to make the area more efficient. By Friday 8 March 2002 Mr Williams made a
decision to abolish the position of Assistant Accountant and he advised Mr Carter of this. Mr Williams then sought advice as to
how to effect the applicant’s termination and made enquiries about an appropriate severance package. Subsequent to
undertaking these enquiries Mr Williams decided to terminate the applicant’s contract of employment on 14 March 2002. Mr
Williams gave evidence that he delayed speaking to the applicant until this date as the applicant had evening studies earlier in
the week.
Mr Williams confirmed that on Thursday 14 March 2002 at approximately 4.45pm he asked the applicant to attend his office
and advised the applicant that subsequent to him investigating work loads and efficiencies in the administration area, the
applicant’s position had been made redundant effective immediately. Mr Williams then discussed the applicant’s entitlements.
He told the applicant that the redundancy was to be effected straight away as there were no other roles available for her in the
organisation. Mr Williams discussed the possibility of a part-time position becoming available at some stage in the future, for
which the applicant could apply. Mr Williams confirmed that the applicant was upset. He then told her that he would contact
her the following day to explore further issues in relation to her redundancy. He told the applicant to remove her belongings
from the premises that evening and gave the applicant her letter of termination and a reference (Exhibit A5).
Mr Williams confirmed that the applicant spoke with Mr Carter and with other employees when she left the respondent’s
premises that evening.
The following day the applicant’s ex boyfriend, Mr Bemmerl spoke to Mr Williams on the telephone in an abusive and
threatening manner. Mr Williams had the view that Mr Bemmerl was ringing on behalf of the applicant and on this basis he did
not contact the applicant that day. He confirmed that he spoke to the applicant on the afternoon of Tuesday 19 March
2002 when the applicant came in to apply for the part-time Administration Clerk position that was advertised in the “West
Australian” newspaper on the previous Saturday. He discussed this job with the applicant. He confirmed that he told the
applicant that she was over-qualified for the part-time position but that this should not prevent her from applying for the
position. In the event, the respondent decided not to go ahead with filling the position. The decision not to go ahead with the
position was not conveyed to the applicant because by that stage the applicant had lodged an application alleging unfair
dismissal in the Western Australian Industrial Relations Commission (“the Commission”).
Under cross examination Mr Williams confirmed that effecting the applicant’s termination was difficult for him. He had not
done this before as this was the first redundancy that the respondent had ever effected. He sought advice on how to terminate
the applicant and he made notes of what he was going to say to the applicant, what he was to discuss with her and he made
notes on why her position had been made redundant and what entitlements she was due.
Mr Williams maintained that the respondent minimised the effect of the redundancy on the applicant by discussing the parttime position with her. Mr Williams confirmed that he did not discuss any other alternatives with the applicant as he had
already undertaken a review of jobs available with the respondent and none were suitable. In his view there was no need to
discuss any further alternatives as the applicant’s position did not exist from 5.00pm on 14 March 2002.
Mr Williams maintained that the impact of the redundancy was minimised because the applicant was paid four weeks’ pay in
lieu of notice and four weeks’ redundancy payment.
Mr Williams stated that he was prepared to counsel the applicant for as long as necessary on the evening of 14 March 2002. In
Mr Williams view, he believed the process of effecting the applicant’s termination was fair and timely given that the decision
to make the applicant redundant was made the previous Friday.
Mr Williams confirmed that the applicant was employed as a senior person in the respondent’s administration section. He
stated that it was decided to terminate the applicant late in the evening as fewer staff would be around and this would minimise
the applicant’s discomfort.
Mr Carter gave evidence. He has been employed by the respondent for 23 years and is the respondent’s Managing Director. Mr
Carter confirmed that Mr Williams was in charge of the administration section and it was Mr William’s responsibility to make
decisions about efficiencies and staff numbers in this section. He confirmed that Mr Williams verbally recommended to him
that the position of Assistant Accountant should be made redundant. Mr Carter confirmed that the applicant approached him on
the evening of 14 March 2002 and requested a reference, and that he agreed to give her one.
He was concerned when he heard about the call from Mr Bemmerl and accepted advice given to him that because of this call
there should be no communication with the applicant. On 19 March 2002 Mr Carter stated that the applicant contacted him
about the reference he had agreed to give her and as by this time the applicant had stated that Mr Bemmerl was not acting on
her behalf, he then posted the written reference to the applicant that he had prepared sometime after the evening of 14 March
2002.
Under cross examination Mr Carter stated that it was his view that it was appropriate to have the applicant leave as soon she
was notified that her position was redundant rather than keep her employed throughout her notice period. Mr Carter believed
that it was not appropriate in the circumstances to continue to employ the applicant while she sought out alternative
employment. He confirmed that when the applicant came to visit him on the evening of 14 March 2002 the applicant was
stressed but not crying. He stated that he had confidence in Mr William’s ability to conduct himself in a fair manner.
Submissions
The applicant maintained that the respondent breached the MCE Act when terminating the applicant. The applicant was not
consulted as required by the MCE Act and proper steps were not taken to ameliorate the impact of the termination on the
applicant. The applicant took pride in her work, had an expectation of long term employment with the respondent and there
were no complaints about her work. To be summarily terminated after 14 months of successful employment in the way she
was, was harsh and constituted an abuse of process. The applicant maintained that the respondent handled her termination
ineptly and she was given no opportunity to work through her notice. The applicant had to leave immediately and was thus
unable to discuss alternatives to redundancy. She was given insufficient notice for a person in her position and given her
employment history. The applicant maintained that in the circumstances she should have received three months’ notice. The
applicant is also claiming compensation for injury given the way in which the applicant’s termination was handled.
The applicant did not take issue with the evidence given by the respondent in relation to this matter however, the applicant
argued that even though the respondent was well intentioned in terminating the applicant in the way it did, the manner in which
it was handled was simplistic, unsophisticated and out of touch with modern requirements.
The respondent argued that the termination arose from a genuine redundancy situation and that the requirements of the MCE
Act were complied with. The respondent formed the view that there was no necessity to retain the applicant in its employ given
that the position of Assistant Accountant had been abolished and there were no alternative positions available for the applicant
with the respondent. The respondent argued that it made every effort to give the applicant a fair go when effecting the
applicant’s termination and that the respondent did not act in a callous way. The applicant was terminated as soon as was
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reasonably practicable after the decision was made to abolish the applicant’s position and the payment of four weeks’ pay in
lieu of notice and four weeks’ redundancy pay was reasonable in the circumstances.
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Findings and Conclusions
Credibility
In my view each witness gave their evidence honestly, and in a clear and considered manner. Thus, I accept the evidence given
by each witness in these proceedings.
I turn now to the relevant principles in relation to these matters and my findings and conclusions.
Redundancy is itself a sufficient reason for dismissal (Amalgamated Metal Workers and Shipwrights Union of Western
Australia and Other v Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733). Despite the requirement to
accord procedural fairness, not every denial of procedural fairness will entitle an employee to a remedy. No injustice will result
if after a review of all the circumstances of the termination it can be said that the employee could be justifiably dismissed
(Shire of Esperance v Mouritz (1991) 71 WAIG 891; Byrne v Australian Airlines Ltd (1995) 185 CLR 410 at 430 per Brennan
CJ, Dawson and Toohey JJ and at 466 per McHugh and Gummow JJ). If a decision is made to make an employee redundant
based on the operational requirements of the company that can be a valid reason for the dismissal. In this case I am of the view
that the applicant was terminated for a valid reason. It is clear from the evidence that as a result of the respondent’s operations
becoming more streamlined there was no longer a position available for the applicant as Assistant Accountant.
Having said that it is appropriate to consider any unfairness in relation to the process used in effecting a redundancy, as well as
all of the circumstances surrounding the termination of the employment having regard to s.26 of the Act. The question to be
determined by the Commission is whether the legal right of the respondent to dismiss the applicant has been exercised harshly
or oppressively against the employee so as to amount to an abuse of that right (The Undercliffe Nursing Home v The Federated
Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386).
The provisions of Part 5 of the MCE Act are implied into the applicant’s contract of employment. A failure to comply with the
mandatory requirements under s.41 of MCE Act is a factor to be taken into account in deciding whether a dismissal is unfair
(Gilmore v Cecil Bros and Ors (1996) 76 WAIG 4434, per the President at 4445). See also WA Access Pty Ltd v Vaughan
(2000) 81 WAIG 373 at 378 and cases cited therein).
Section 41 of the MCE Act provides—
“41.
Employee to be informed
(1)
Where an employer has decided to —
(a)
take action that is likely to have a significant effect on an employee; or
(b)
make an employee redundant,
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the
decision has been made, of the action or the redundancy, as the case may be, and discuss with the
employer the matters mentioned in subsection (2).
(2)
The matters to be discussed are —
(a)
the likely effects of the action or the redundancy in respect of the employee; and
(b)
measures that may be taken by the employee or the employer to avoid or minimize a
significant effect,
as the case requires.”
Section 43 of the MCE Act provides
“43.
Paid leave for job interviews, entitlement to (sic)
(1)
An employee, other than a seasonal worker who has been informed that he or she has been, or will be,
made redundant is entitled to paid leave of up to 8 hours for the purpose of being interviewed for
further employment.
(2)
The 8 hours need not be consecutive.
(3)
An employee who claims to be entitled to paid leave under subsection (1) is to provide to the
employer evidence that would satisfy a reasonable person of the entitlement.
(4)
Payment for leave under subsection (1) is to be made in accordance with section 18.
[Section 43 amended by No. 20 of 2002 s. 175.]”
Section 41 provides that where an employer has decided to make an employee redundant the employee is entitled to be
informed by the employer as soon as is reasonably practicable after the decision has been made of the redundancy and
discussions are to be held with the employee about the likely effects of the redundancy and measures that may be taken to
avoid or minimise its effect. In this case these requirements were not met. Even though the applicant was informed of the
decision to make her redundant soon after this decision was finalised, it is clear on the evidence that there was no discussion
about the effect of the redundancy on the applicant and alternatives were not canvassed with the applicant after the decision
was made by the respondent to make her redundant. Mr Williams gave evidence that there was no point discussing alternatives
with the applicant because there were no other options. This could have included whether it was possible for the applicant to
have continued her employment in another capacity, in preference to another employee of the respondent. Also, the possibility
of part-time employment in her existing position could have been explored. Even though there was discussion about the
possibility of a part-time administration position in the event this position did not eventuate. For this reason, in my view, I
consider that to the extent the applicant was not consulted in relation to her dismissal, her termination was unfair. It is also
clear on the evidence that s.43 of the MCE Act was not complied with as the applicant was not given the opportunity to avail
herself of paid leave to attend for job interviews given that she was required to leave the respondent’s premises immediately
after being terminated. If the applicant was given more notice of her termination she could have arranged job interviews with
other potential employers. In my view the applicant was unfairly terminated given that her dismissal was effected in such a
way that the requirements of s.43 of the MCE Act were not afforded to the applicant and given that the requirements of s.41 of
the MCE Act were not met.
The applicant was given four weeks’ pay in lieu of notice. I find that this does not constitute adequate notice due to the
applicant on termination. The applicant maintains that it would have been reasonable for her to have received three months’
notice of her termination. As there is no express provision in the applicant’s contract of employment (Exhibit A1) of specific
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notice to be given on termination, a period of reasonable notice is to be implied into the applicant’s contract of employment.
The criteria for assessing reasonable notice is outlined in Antonio Carlo Tarozzi v WA Italian Club (Inc) (1991) 71 WAIG
2499. These criteria are set out at page 2501.
“ (a)
The high or low grade of the appointment.
(b)
The importance of the position.
(c)
The size of the salary.
(d)
The nature of the employment.
(e)
The length of service of the employee.
(f)
The professional standing of the employee.
(g)
His/her age.
(h)
His/her qualifications and experience.
(i)
His/her degree of job mobility.
(j)
What the employee gave up to come to the present employer (eg a secure longstanding job).
(h)(sic) The employee’s prospective pension or other rights.”
44 The applicant, who was 32 years of age, was employed in a senior role within the respondent’s organisation and she was
committed to a long term position with the respondent. Further, the applicant was successfully undertaking studies to assist her
in fulfilling her long term role with the respondent. This arrangement was complemented by the respondent granting the
applicant study leave to assist her with her studies. The duration of the applicant’s contract was indefinite and the applicant
made personal financial commitments accordingly. I accept that even though the applicant was not employed by the
respondent for a lengthy period of time, she was held in high regard by the organisation as demonstrated by the references
provided to her by the respondent (Exhibit A5 and A8), and the applicant believed that she would have had long term
employment prospects with the respondent given its stable workforce. In all of the circumstances taking into account the
criteria set out in Antonio Carlo Tarozzi v WA Italian Club (Inc) (op cit) I assess reasonable notice to be a period of eight
weeks.
45 Given that the applicant was only paid four weeks’ pay in lieu of notice, I find that the absence of a reasonable notice payment
to be a factor in the unfairness of the applicant’s termination.
Compensation
46 Having said that I now turn to the question of relief in this case.
47 The applicant does not claim reinstatement and in my view, given the particulars of this case reinstatement is impracticable. It
is clear on the evidence that the applicant has satisfied the onus on her to seek out alternative employment.
48 The respondent failed to comply with Part 5 of the MCE Act. The applicant was deprived of the opportunity to discuss
alternatives with the respondent and the applicant has, as I have already noted, been deprived of the ability to avail herself of
the statutory right under s.43 of the MCE Act to paid leave of absence for the purposes of attending job interviews.
49 I consider the applicant’s loss to be a period to enable the matters in Part 5 of the MCE Act to be attended to, which I find to be
in this case two weeks’ pay. This is in addition to the eight weeks’ notice that I have determined is due to the applicant. As the
applicant was paid four weeks’ pay in lieu of notice, this amount will be reduced to a payment of four weeks’ pay. On this
basis I assess the amount to be paid as compensation to the applicant as $4384.62 (6 weeks x $730.77).
Injury
50 The applicant is seeking compensation for injury.
51 The notion of injury must be treated with some caution (AWI Administration Services Pty Ltd v Andrew Birnie (2001)
81 WAIG 2849 at 2862). Further, there will be a degree of distress in most dismissal cases (Lynam v Lataga Pty Ltd (2001)
81 WAIG 986).
52 I accept that the applicant suffered injury as a result of the actions of the respondent given the way in which she was
terminated. The applicant gave evidence that she was shocked, humiliated and devastated by her treatment when she was
terminated in a summary fashion on 14 March 2002. The applicant had no notice about her termination, she had to leave the
respondent’s premises immediately after being advised of her termination and she had to walk through the respondent’s
premises in a distressed state in full view of some of the respondent’s other employees. The applicant gave evidence that she
was so distressed subsequent to her termination that she needed time to compose herself before she could drive home. I
consider that in the circumstances the applicant was treated in a callous manner and that she has suffered injury beyond that
which is normally associated with a dismissal. Therefore it is appropriate that the applicant be paid an amount of $500.00 for
injury. In assessing this quantum I take into account that the applicant quickly recovered from the effect of her dismissal as a
few days after her termination she applied for a part-time position with the respondent.
53 A Minute of Proposed Order will now issue.
_________
2003 WAIRC 08007
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JANELLE LYNECCE FITZGERALD, APPLICANT
v.
TELIS PTY LTD, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
THURSDAY, 27 MARCH 2003
FILE NO/S.
APPLICATION 576 OF 2002
CITATION NO.
2003 WAIRC 08007
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement
_________________________________________________________________________________________________________
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Order
HAVING HEARD Mr P Arns (of counsel) on behalf of the applicant and Mr K Brown (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1
DECLARES THAT the dismissal of Janelle Lynecce Fitzgerald by the respondent was unfair and that
reinstatement is impracticable;
2
ORDERS the respondent to pay Janelle Lynecce Fitzgerald compensation in the sum of $4884.62 gross within
14 days of the date of this order.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.

____________________

2003 WAIRC 08052
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DAVID WILLIAM HELIER, APPLICANT
v.
BELMINCO PTY LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 6 DECEMBER 2002
FILE NO/S.
APPLICATION 1255 OF 2001
CITATION NO.
2003 WAIRC 08052
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr D Helier on his own behalf
Respondent
Mr Z Adizes
_________________________________________________________________________________________________________
Reasons for Decision
(Ex tempore)
1.
The present application is one pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”), by which the
applicant, David William Helier, alleges that he was unfairly dismissed by the respondent, Belminco Pty Ltd, on or about
11 June 2001, as it is described in the notice of application.
2.
The factual circumstances are essentially these. By contract between the respondent and St Barbara Mines, a mining
company, tendered as exhibit R1, the respondent was contracted to supply two process operators to St Barbara Mines (“St
Barbara”). It was common ground that that location was to be at Meekatharra, and it is also common ground that the
respondent’s business is engaged in consulting to the mining industry, including the provision of labour for mining industry
employers.
3.
The applicant and respondent, as a consequence of the agreement with St Barbara, entered into a written agreement for casual
employment. That was tendered as exhibit A1, which, I should note for the record, actually comprises two documents, they
being a letter of offer to David Helier for process plants/FEL operator, and, secondly, a document headed up, “Belminco Pty
Ltd Employment Agreement Casual Employees”.
4.
There was some issue between the parties as to the terms of the contract of employment, with the applicant testifying that he
was offered, and accepted, the contract of employment for a period described as approximately 2 to 6 months, whereas Mr
Adizes, on behalf of the respondent, submitted to the Commission, and gave evidence, that in his view that was a mistake and
the intention always was the contract be for a period of between 2 and 6 weeks.
5. The Commission’s view is that the contract as signed between the parties, and as reflects the bargain between the parties,
provides for 2 to 6 months, and in my opinion the parties ought to be bound by their bargain in that regard, and I find
accordingly.
6. The applicant was engaged by the respondent on a fly in, fly out basis, as it is described. He was to be engaged on a three on
and one off roster, working 12 hour shifts, and was paid $17 per hour. The evidence is, and I find, that the applicant
commenced on site for an induction on 24 May 2001, and actually started work the next day, on 25 of May.
7. The applicant’s evidence was that he described his position as primarily involving the operation of a front end loader to feed
ore into the crusher plant, and also to run what was described as the “scats” plant. The evidence also was that the applicant’s
position involved him picking up loose spill from the surrounding conveyor.
8. The applicant’s evidence was that he performed his duties without incident up until the 10th of June 2001, when on that
particular morning he was working around the scats conveyor operating the 980 front end loader, at about 0500 hours. The
applicant testified that in performing this task he got too close with the front end loader to the conveyor and contact was made
by the front end loader’s cab and the conveyor frame. That led to a broken windscreen on the loader, as the Commission was
informed.
9. The applicant’s evidence was that he thereafter contacted a Mr Drew, a shift supervisor, to report the incident. That led to,
subsequently, the completion of an accident report form, tendered as exhibit A3. It is noted in exhibit A3 the description of
the accident largely as outlined by the applicant in his evidence.
10. There is also an entry on the accident report form dealing with and described as a risk score card, which refers to the level of
exposure and consequences. The risk score card, so described, indicates that the probability of the incident was quite possible,
exposure frequent, and the risk score was finally assessed, it seems, by the safety officer employed by St Barbara as very
serious, although I note initially the assessment was less than that. Thereafter, it seems on the evidence, the applicant was also
required to submit to a drug test, and he provided samples for that purpose.
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I should also note in relation to exhibit A3, the incident report form, there is reference to whether or not the applicant was
given verbal instructions in relation to the work area prior to the incident, and the box on the form is ticked, “Yes”. It is also
indicated that there was no deviation from those work instructions, according to exhibit A3.
I should also note from exhibit A3 there is reference to the fact that there was no job safety analysis done for the particular
task, and recommendations on exhibit A3 provide that one ought to be performed, as well as a requirement to consider
redesigning the particular work area concerned. There are also other notes, including supervisor comments, section manager
comments, and, indeed comments by the applicant himself.
The evidence was that, as a result of the applicant having to submit to drug testing, he was not required to resume work on the
evening of the 10th of June. At about 1730 hours that evening, the applicant said a Mr Drew came to visit him, and during the
course of their discussion he asked Mr Drew if he knew what was about to occur to him, presumably in relation to his
employment.
Mr Drew, on the evidence, although he wasn’t called, was said to have told the applicant that he was not aware as to what the
outcome may well be. The applicant’s evidence also was that there was no prior safety incidents reported against him to that
time.
The next morning, at about 7.30 am, a Mr Steele, who was a supervisor employed by the respondent, came to see the
applicant, and he was told at that point, according to the applicant’s evidence, to pack his bags as he was returning to Perth
that morning.
The applicant’s evidence was he asked why this was so, and he was advised that St Barbara had made a decision to remove
him from the mine site. The reason given for that decision was apparently as a consequence of the accident which had
occurred the day before. The applicant testified that he then went to see Mr Lilley, the safety officer, in his office, to discuss
the matter. It was the applicant’s evidence that Mr Lilley had said, or indicated to him, that he had only just been made aware
of the incident. However, I note from exhibit A3 that Mr Lilley, in fact, completed a portion of the investigation report, under
the heading, “Safety Environmental Section Comments”, and that is signed and dated on 10 June 2001, the day before, so it
would appear to the Commission that Mr Lilley had some prior involvement in the incident report form process nonetheless.
Mr Adizes gave evidence as the managing director of the respondent. He testified that he was contacted from the site by
telephone on 11 June and advised of the incident. His evidence was that there were no concerns raised as to the applicant’s
performance or conduct at any time prior to this.
He spoke to, according to Mr Adizes, the mill superintendent of St Barbara, who confirmed with him that St Barbara had
made the decision to remove the applicant from site because of the accident previously, exercising its rights as a part of the
principal/contractor relationship between St Barbara and the respondent.

19.

Mr Adizes also testified that he telephoned the applicant that day on his return to Perth and confirmed with him that St
Barbara had exercised their right to remove the applicant from site, but, according to his evidence, and to quote, “Not to
worry, as he would find other positions for him”. On the evidence, Mr Adizes testified that the applicant indicated to him that
he was not interested in pursuing this option. It was also the respondent’s evidence that there were subsequent discussions
where ongoing offers of a similar kind were made. However, for reasons only known to the applicant, those offers were not
taken up.

20.

The evidence also of the respondent is that there was no request by St Barbara for a replacement employee to replace the
applicant on his return from site to Perth. However, the second plant operator who accompanied the applicant to the site in the
first instance appeared, on the evidence, to have remained at that location for about 3 months thereafter.

21.

I pause to also note that the respondent’s position was, despite the events which had occurred, and still is, as of these
proceedings, prepared to endeavour to assist placing the applicant in other positions. That has not, it seems on the evidence,
however, been the wish of the applicant.

22.

The Commission turns to its conclusions in relation to this matter. It is trite to observe that in claims of this kind the principles
are well settled. It is also well settled in matters such as this that the test as to whether a dismissal is harsh, oppressive or
unfair is whether the right of the employer to dismiss an employee has been exercised so harshly or oppressively such as to
constitute an abuse of that right, and I refer to the well known decision of the Industrial Appeal Court in Miles v FMWU
(1985) 65 WAIG 385.
Additionally, in assessing a claim such as the present matter it is not the province of the Commission to assume the role of the
manager, but to consider the dismissal objectively and in accordance with the obligations imposed on the Commission
pursuant to ss 26(1)(a) and (c) of the Act. Moreover, in objectively assessing the circumstances of the case, the practical
realities of the workplace need to be considered, and a commonsense approach to the application of the statutory provisions
should be adopted, and I refer in that regard to Gibson v Bosmac (1995) 60 IR 1.

23.

24.

25.
26.
27.

28.

It is important to observe at this point that in this case it is the actions of the respondent that must be examined as the
employer, as such, and not those of St Barbara. It is trite to observe that there was no employment relationship between St
Barbara and the applicant, and clearly, on what is before the Commission, St Barbara not being a party to the contract of
employment between the applicant and the respondent, had no right to terminate the contract of employment, and, indeed, no
standing. In relation to the matter before the Commission, the Commission is of the view that St Barbara, in accordance with
its contractual relationship with the respondent, exercised what was manifestly its lawful right to exclude persons from its
premises in accordance with its legal obligations.
Faced with that decision, in my opinion the respondent, as a contractor to St Barbara, had no option but to remove the
applicant from site. I accept the respondent’s evidence that it did undertake to the applicant that it would attempt to find other
positions, but for reasons, as I have observed, only known to the applicant, he declined to pursue those options.
Whilst it is not entirely clear on the evidence as to when the applicant’s contract of employment came to an end, in my view it
may well be open to be ascertained. On one view, the applicant was still employed by the respondent when he returned from
the Meekatharra site operated by St Barbara.
As I have observed, St Barbara was clearly in no position to terminate the applicant’s employment, as it was not a party to the
applicant’s contract of employment. It may also be said that the contract of employment came to an end by frustration, by
operation of law, on the basis that the subject matter of the contract, that is, between St Barbara and the respondent for the
performance of duties at the Meekatharra site, was brought to an end, beyond the respondent’s control.
Certainly, if not before, the contract by the commencement of this action on 9 of July 2001, must have come to an end. For
present purposes, however, it not being argued, I am prepared to accept that the applicant was dismissed to attract the
Commission’s jurisdiction, but the matter is not free from doubt in my opinion.
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I have carefully considered all of the evidence and the submissions in the matter. Whilst, on the evidence, I have considerable
reservations as to the procedural aspects of the applicant’s departure from the St Barbara site, the Commission is not in a
position to conclude on all of the evidence, having regard to the respondent’s conduct, and it is only that conduct which the
Commission can have regard to, that it can be said that the respondent dismissed the applicant harshly, oppressively and
unfairly, if he was dismissed at all.
It appears to the Commission, on the evidence, that the respondent had no option but to accept its client’s decision to have the
applicant removed from its mine site, as it was lawfully entitled to do. In cases such as this, employers in a position such as
the respondent are in somewhat of an invidious position, in my opinion. Firstly, they are obliged to comply with directions as
a part of the principal and contractor relationship, but, secondly, they are also obliged to treat employees fairly in accordance
with the industrial laws in this State.
I am not persuaded in all the circumstances of this case that the respondent did other than treat the applicant fairly. In my
opinion, offers to locate the applicant elsewhere with other operations can only be regarded as an attempt to assist the
applicant, but, as I have said, the applicant declined those offers, for reasons only known to him.
In my opinion, it is hard to see, from the point of view of the respondent, what else it could have done in all of the
circumstances. For all of those reasons, the Commission’s decision is that the application is dismissed.
_________

2003 WAIRC 08051
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DAVID WILLIAM HELIER, APPLICANT
v.
BELMINCO PTY LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 6 DECEMBER 2002
FILE NO/S.
APPLICATION 1255 OF 2001
CITATION NO.
2003 WAIRC 08051
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr D Helier on his own behalf
Respondent
Mr Z Adizes
_________________________________________________________________________________________________________
Order
HAVING heard Mr D Helier on his own behalf and Mr Z Adizes on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

____________________
2003 WAIRC 07884
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PHILIP ALLEN HIRSCHBERG, APPLICANT
v.
LOGICA PTY LTD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE
FRIDAY, 7 MARCH 2003
FILE NO.
APPLICATION 1518 OF 2002
CITATION NO.
2003 WAIRC 07884
_________________________________________________________________________________________________________
Result
No dismissal found. Denial of contractual benefits in respect of two days annual leave found
Representation
Applicant
The applicant appeared on his own behalf
Respondent
Mr S Kemp (of Counsel)
_________________________________________________________________________________________________________

1

Reasons for Decision
Extempore as edited by the Commissioner
The applicant claims that he was harshly, oppressively and unfairly dismissed by the respondent. He says that the contract of
employment between himself and the respondent included the administration of a performance bonus scheme and the
consequential payment of a bonus to him of between $8,000 and $20,000 for the financial year 2001-2002. The contract, he
says, required the administration of the scheme in July 2002. The respondent had not administered the bonus in July 2002 and
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according to the applicant he raised serious concerns with the respondent on a number of occasions through its senior staff,
including Mr Gregory Allan Forbes, the respondent’s Divisional Director for its Western Australian operations; Mr Steven
Richards, its WA Sales Manager; and Mr Keith Latimer, a human resources person with the respondent, about this failure to
administer the bonus.
2
The applicant says that the Commission ought draw an inference that the respondent’s conduct evinced an intention to force
him to resign. He says he was left with no option but to resign. By 26 August 2002 he says the respondent had breached a
fundamental condition of the contract of employment in that it had failed to administer the bonus and failed to pay him the
bonus owed to him. According to the applicant, in essence, he accepted the breach and brought the contract to an end by
tendering his resignation that day indicating the reason for the resignation, being the failure to pay the bonus. The applicant
seeks compensation for his loss, although he terms it “damages”. I note that the Commission does not award damages in the
usual sense, but compensation for loss and injury. I do not intend to go into detail at this point in respect of that compensation,
save to say that it would appear from the applicant’s claim for damages that his loss has been greater than the limit of
6 months’ pay imposed by the Industrial Relations Act 1979, and he seeks the maximum allowable.
3
The applicant also claims to have been denied contractual benefits and he seeks orders for the payment of:
(1)
The performance bonus for the periods 18 June 2001 to 30 June 2001, from 1 July 2001 to 30 June 2002, and
from 1 July 2002 to 28 September 2002, totalling approximately $20,655;
(2)
Annual leave entitlements, said to have been denied to him, totalling $1524.29;
(3)
Superannuation contributions owing in relation to the performance bonus, of $679.73;
(4)
An amount withheld from his wages of $447.30 which he says ought to have been remitted to the Australian
Taxation Office on account of HECS Withholding Tax contributions; and
(5)
Interest on those amounts.
4
It is not my intention to recite all of the evidence in this matter. However, I have heard evidence from the applicant, Gregory
Allan Forbes, Steven John Richards and Tracey Lee Buttel, who is the respondent’s operations manager in Western Australia.
Having observed the witnesses as they gave their evidence, and having examined the evidence, I have no hesitation in
concluding that the evidence of Messrs Forbes and Richards and Ms Buttel is to be preferred to the evidence of the applicant
where the evidence conflicts. That is not to say that I have found the applicant to be deliberately dishonest. However, his
evidence was at time contradictory, and he was unable to recall certain events as to issues arising during the establishment of
the employment arrangement, and around the time of the termination of the employment. In respect of the latter, he has
indicated in his evidence that he had been suffering a considerable degree of stress around that time and that he had difficulty
recalling some matters. The other witnesses I found to be honest and their evidence able to be relied upon.
5
I find that the facts in this matter are as follows. During the relevant period the respondent was the Australian subsidiary of
Logica PLC, a UK publicly listed global information technology company. Prior to the applicant commencing employment
with the respondent on 18 June 2001, he had a number of discussions with Mr Forbes as to not only the position he was to be
engaged in, the conditions of employment and associated matters, but also as to the possible sale of assets of the business
formerly operated by the applicant to the respondent, and access by the respondent to former clients of that business.
6
During the course of the discussions between the applicant and Mr Forbes, the applicant indicated that he was seeking a salary
of approximately $100,000 per annum. Mr Forbes advised him that the company would not be able to meet that salary,
however, was able to offer him a salary of approximately $80,000 per annum, and Mr Forbes would nominate the applicant for
participation in the company’s general performance bonus scheme (“the scheme”). Mr Forbes advised the applicant at the time
that because of some uncertainty on his part as to the terms of the scheme due to the merger of businesses in recent times, he
would provide to the applicant a copy of the scheme for the applicant’s consideration. He would also provide the applicant
with a copy of the pro forma of the respondent’s offer of employment in accordance with the company’s standard practice.
7
Mr Forbes did not have immediate access to either the scheme’s details or the pro forma offer of employment. He contacted
Ms Buttel and arranged for copies to be provided to him. He then provided copies of those documents to the applicant and he
and the applicant went through the scheme for the previous year, being 2000/2001, and Mr Forbes noted that the terms of the
scheme generally varied little between that year and the next, and the 2000/2001 scheme would be indicative of that for which
the applicant would be nominated to participate. Final approval of that nomination was with the respondent’s chief executive.
8
I am reinforced in my view that the applicant was shown a copy of the scheme and the pro forma letter of offer as part of the
employment discussions, on the basis that the applicant appears to be someone who is particular as to detail and about having
important matters in writing. I am not satisfied that he would have left the matter for a number of months before getting the
necessary details until February 2002, as would appear to be indicated by Exhibit 4.
9
During the course of the discussions between the applicant and Mr Forbes, Mr Forbes sent to the applicant an email on 8 June
2001 in which he indicated as follows:
“Phil,
Confirmation of our discussion this morning.
Employed initially as an e-comm consultant on 80k base inclusive. Eligable(sic) for our general bonus schem(sic)
administered every July based on performance (min 8% to 20% of salary)(sic)
Initial work scope—
Woodside Web team leader/consultant billable 50%.
Lead our e-comm team and bring to a high level of performance Market Logica and attract e-comm opportunities and new
customers.”
10 The email then goes on to look at mid-term and long-term approaches, and then says—
“Hope this proves OK. If So (sic) let me knwo(sic) and we try and get things started as of next Wed.”
11 I find that this document did not form part of the contract of the applicant’s employment but was indicative of discussions
which had taken place between the applicant and Mr Forbes. I find that the first paragraph, which deals with the scheme,
clearly indicates that it is the company’s general bonus scheme for which he is to be eligible. It is not an individual, personal
bonus scheme. I find, too, that reference to being “billable 50%” was a reference to the scope of work and not necessarily a
reference to any condition which might attach to the scheme.
12 I find that during the course of the discussions between the applicant and Mr Forbes, they discussed the objectives to be met by
the applicant during the course of his role as set out in the email of 8 June 2001, and that those objectives were also discussed
at other times during the course of his employment, although they appear not to have been specifically reduced to writing. It is
true that a number of conditions of the scheme were not met by the respondent, including the formal setting of objectives and
advising the applicant in writing of his acceptance into the scheme, but they were not fatal to his participation in the scheme.
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The applicant and the respondent agreed that the applicant would commence employment with the respondent and he did so on
18 June 2001. He signed the offer of employment put to him, which I find was in the same form as the pro forma shown to him
prior to his commencement of employment, with the exception of the inclusion of those details which relate to him and his
position and salary.
This offer of employment was signed by the applicant and became the contract of employment between the parties. The
applicant was nominated for the Logica General Bonus Scheme for the Financial Year 2001/2002 (Exhibit 9), and this was in
almost identical terms to the document previously shown to the applicant and which he discussed with Mr Forbes, which had
applied to the second half of the previous financial year. (Exhibit 32). The changes in that scheme included the requirement for
the company’s performance to meet 60 per cent of its target rather than 50 per cent, a tightening of the multiplier and changes
to reflect the ongoing rather than the introductory nature of the 2000/2001 document.
Although Mr Forbes’ email to the applicant on 8 June 2001 referred to the bonus scheme being administered every July, I am
satisfied that this ought to be read in the context of the discussions between the applicant and Mr Forbes and the examination
of the scheme document as to the circumstances and timing of the administration of the scheme. This was to be when the
company’s end of financial year accounts had been finalised, and I refer to 7.3 which said that—
“Payments will be made following the end of each qualifying financial year once the accounts are audited and the
company results announced.”
(Exhibit 9)
I find that the scheme required not only the applicant to meet certain performance objectives associated with his personal
performance, but also required the company as a whole to meet certain performance and profit objectives. If the performance
and profit objectives of the whole company were not met, then the scheme would not result in any bonus to any person
participating in the scheme. I refer to section 3, Outline of the scheme, contained in both of the 2000/2001 scheme (Exhibit
32), and the 2001/2002 scheme (Exhibit 9), and this reads—
“3.1
The bonus is based on a combination of achievement of personal objectives and business performance against
targets.”
I also note that there is a clear indication of the business performance requirement being part of the scheme, although for
myself, without other documentation, it is unclear as to the exact requirements for the business’s targets.
During the course of the applicant’s employment, it became clear that his location and work associated with the Woodside
contract held by the respondent was not tenable, and it was agreed between himself and the company representatives that he
would be removed from that project. The applicant has referred to an email from Mr Richards to Mr Forbes, dated 28 June
2002 (Exhibit 36), which made reference to a lunch meeting which Mr Richards had had with a person called “Don” from
Woodside. This person, Don, had suggested a number of options including the termination of the applicant’s employment.
However, this was not a matter for the client, Woodside, but a matter for the respondent. I find that the respondent had no
intention of terminating the applicant’s employment. He was seen as a valued member of staff and it was believed that he
would be able to make a valuable contribution to the respondent’s business in some other way, if not involved in that project.
Mr Richards then entered into discussions with the applicant with a view to the applicant taking up the position of Bids
Manager. During those discussions the applicant indicated that he was tired and under stress, and Mr Richards suggested that
he might like to take some annual leave to recharge his batteries, so to speak.
I find that during the course of discussions, the applicant made clear his intentions to take up the position of Bids Manager, and
he was enthusiastic about doing so. He conveyed this enthusiasm to Mr Richards. Having accepted the position as Bids
Manager (see Exhibits 28 and 16) the applicant indicated to Mr Richards that he would like consideration given to his
performing that role on a part-time basis over 3 days per week until June the next year. The applicant says that he did this on
the basis that by this time, 19 August 2002, the respondent had not administered the scheme and had not indicated its intention
to do so, and the applicant was looking to have 3 days work per week to enable him to examine other options for his income
earning with a view to resigning from his employment with the respondent. However, I find that he did not convey to Mr
Richards or to Mr Forbes or to anyone else for that matter that he had any intention of resigning.
I must say that I find it quite extraordinary that on the one hand the applicant says that in his communications with Mr
Richards towards the end of his employment he wanted to let the company know that the issue of the non-payment of the
bonus was a significant one, yet on the other hand says that the email of 19 August 2002 to Mr Richards (Exhibit 16), was
written to leave what he described as “a soft impression.” He says that he did not want to rock the boat such that it would
become an issue which would cause difficulty. He asserts that by that date, 19 August 2002, he had decided that it had reached
the point where the contract had to come to an end and he would have to find another job. However, he did not say so for
another few days, and he did not indicate the reason why.
I note in regard to what the applicant has described as “the soft impression” that he wanted to leave by that email, that he did
the same in respect of the letter of resignation, with which I will deal later.
In any event, Mr Richards advised the applicant that 3 days per week was not an option for the role that was proposed. I am
satisfied that if the Bids Manager role was not available to the applicant (although there is no reason to suggest that it would
not have been) or he did not accept that role, then another position would be sought for him within the respondent’s business. It
was not the respondent’s intention that the applicant’s employment should come to an end.
I accept that on a number of occasions the applicant raised with Mr Forbes the question of when the bonus scheme was to be
administered. The Commission does not have before it the meeting requests from the applicant to Mr Forbes, so the questions
asked by him are unknown. However, he formally requested two meetings with Mr Forbes via the email meeting request
system to discuss the matter, the first being replied to on 4 July 2002. Mr Forbes replied to that formal request for a meeting
stating—
“Phil I’m not really in a position to discuss this until all our eoy (end of year) accounts are complete. Any bonus
discussions don’t usually happen un til(sic) around sept(sic). However if we wait a month then I will be in a good position
to see where we are going.”
(Exhibit 5)
The applicant again sought a meeting with Mr Forbes to discuss the scheme. On 7 August 2002, Mr Forbes responded
declining a formal meeting, and his response was—
“No – I don’t have any thing more to impart yet. As yet no accounst(sic) have been finalised and we have not even had
our final review or F2002. This occurs Friday. I don’t expect to get any bonus allocation budgets or directions until
September.”
(Exhibit 6)
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It needs to be borne in mind that even if the scheme was to be administered in July, which according to the scheme itself was
not necessarily so, the applicant’s first request for a meeting was no later than 4 July 2002, that is, 4 days after the end of the
financial year. It is hardly surprising that Mr Forbes would have had no information by then and would suggest a further month
before information might be available. Seeking information, even in August, would seem to be somewhat optimistic, bearing in
mind the normal reporting times for financial accounts covering normal financial years.
The applicant also raised the matter of the bonus in a meeting with Mr Forbes and Mr Richards approximately a week before
his resignation. The applicant was told by Mr Forbes at that time that he had no further information and could do nothing
further at that stage. Although the applicant says that he indicated that this was not acceptable and was a major difficulty for
him, I accept Mr Richards’ and Mr Forbes’ evidence that the applicant’s response did not indicate to them that there was any
major cause for concern.
The applicant took some leave, as discussed with Mr Richards, and was due to return on 26 August 2002 and commence the
new position as Bids Manager. I find that by then he had decided to terminate his employment for a number of reasons. One of
those reasons might have been because of the non-payment of the bonus at that time, but I am not satisfied that that was the
only reason. An inference could easily be drawn that the applicant’s financial position at the time was somewhat difficult, and
that that is why he raised the issue of the bonus scheme within 4 days of the end of the financial year. I conclude that the
applicant was unhappy with the respondent’s response to him in that regard. However, the respondent was looking towards a
role for the applicant which would have been consistent with the applicant’s own career plans. The Bids Manager role was in
line with that plan.
The applicant was under a great deal of stress. The applicant denies that the culmination of the winding up and financial
difficulties associated with his former business were coming to a conclusion at that time. However, I conclude that he was
under a considerable degree of stress associated with that, and that stress was another factor in his decision to bring his
employment to an end.
I find that the applicant’s reason for bringing the contract to an end was not conveyed to the respondent. His telephone
conversation with Mr Richards prior to Mr Richards arriving in the office on 26 August 2002, and the applicant’s letter of
resignation, do not indicate that the reason for his decision to resign was associated with the respondent’s failure to administer
the scheme, and the letter did not suggest that the respondent was in breach of the contract of employment such as to bring
about that resignation.
The letter of resignation was dated 26 August 2002 and was addressed to Mr Forbes. Formal parts omitted, that letter reads—
“Good morning Greg,
After careful consideration, and reflecting on several discussions with you, I have to decided to tender my resignation
from Logica, effective from 28 Sep 2002.
I would like to thank you for the opportunity to work with Logica, a company I respect a great deal, and wish you and the
organisation all the best for the future.
As you are aware, there are a number of outstanding matters which we need to discuss. I shall cover these in a separate
letter, suffice to say that my resignation does not imply resolution of those matters.
I have also copied this letter to Andrew Tindell.”
(Exhibit 17)

In addition to that letter, the applicant emailed to Mr Forbes a letter regarding the performance bonus, dated 26 August 2002.
This letter reads, formal parts omitted—
“Good morning Greg,
As you are aware, one of the reasons for my decision to join Logica was the performance bonus component of the
package, then 8-20% of TRP.
To date, I have not had any indication from you as to whether the performance bonus will indeed be paid, or how much I
should expect to receive.
I have attempted to discuss this with you on a number of occasions, with no success, and the matter remains unresolved.”
33 The letter then sets out the applicant’s calculation of the bonus due to him. It goes on to say—
“This does not reflect sales commission for business generated on the Woodside account, which has been mentioned on
several occasions but has never been reduced to anything specific, 1 July 2002 salary adjustment (beyond the compulsory
superannuation increase) which you have mentioned on a number of occasions both formally and informally, or expenses
not yet reimbursed.
I would like to offer one final opportunity to discuss and resolve this matter. In the absence of a resolution within the next
7 days I shall be pursuing each of these matter more formally and to their full extent.”
(Exhibit 18)
32

At no point during these letters did the applicant indicate that the respondent’s failure to address the scheme and pay his bonus
was the reason for the termination of his employment. The reason is not specified. It is not sufficient to imply that they are
related. There is no linkage between the resignation and the bonus contained in the letters, save to say that there is reference to
the resignation and there is reference to outstanding matters. However, the terms of the letter of resignation do not indicate any
specific problem. In fact, the terms of the resignation letter indicate nothing but good will. They certainly do not raise any
allegation of a breach of contract, or that this was the reason for the applicant’s resignation.
35 The applicant says that Mr Forbes failed to meet with him and refused his requests for meetings. The evidence which I accept
is that Mr Forbes was available to meet with the applicant on a less formal basis on many occasions. Their offices are only four
doors away from each other. Although Mr Forbes was only present some 50 per cent of the time, it appears other employees
had access to him and would call by his office to speak to him. The applicant chose not to, notwithstanding that Mr Richards,
on a number of occasions, encouraged him to do so. Rather, the applicant made formal email meeting requests, and while Mr
Forbes declined to meet, he did so with an explanation that he had no information to impart, but suggested a time frame for a
review of the situation. This was not an unreasonable response.
36 The applicant says that during the discussion with Mr Richards on the morning of 26 August 2002 prior to arriving at work, he
asked Mr Richards to raise the matter of the non-payment of the bonus with Mr Forbes, indicating that if the matter was not
resolved he would resign. I find that this did not occur. I accept Mr Richards’ evidence that on another occasion when the
applicant raised the issue of the bonus scheme with him, he urged the applicant to speak with Mr Forbes about it, it not being a
matter within Mr Richards’ control or influence.
34
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I find that the applicant was not left with no alternative but to resign on the failure of the scheme to be administered and a
bonus paid to him by the time of his resignation. He did not inform the respondent that he viewed the failure to pay the bonus
scheme as a breach of the contract of employment. He had the opportunity to pursue a formal grievance in accordance with the
respondent’s human resources practice and policies. He has acknowledged in his evidence that he did not take up a formal
grievance, although he argues that his raising the issue with Mr Forbes and Mr Richards constituted an informal grievance. I
conclude that he did not raise the matter with Mr Forbes or Mr Richards in such a way that they would have been aware that
there was other than concern on his part which Mr Forbes kept indicating to the applicant would be addressed in due course.
Indeed, what occurred was that the scheme was administered around the time of the applicant’s termination of employment.
I make no finding as to whether or not the applicant’s participation in the scheme formed part of his contract of employment. I
find, though, that the bonus scheme which the applicant was nominated and accepted for was the company’s general bonus
scheme, as set out in Exhibit 9. That scheme was administered at the end of the financial year and after the completion of the
final year’s accounts. It required the whole of the company to achieve certain goals. I find that the applicant’s contract of
employment did not contain a condition which required the administration and payment of the bonus to the applicant in July. It
did not contain an individual bonus scheme applicable only to the applicant.
I find that the respondent did not breach the contract of employment by failing to administer the scheme and pay the applicant
a bonus by the time he had resigned. There was not an entitlement to a bonus in the circumstances of the financial year in
accordance with the scheme’s terms. Therefore the applicant could not rely on that purported breach to bring the employment
to an end, citing constructive dismissal. Further, he gave no reason for his resignation, let alone alleging a breach of a
fundamental condition of the contract. Accordingly, there was no dismissal. (see Cargill Australia Limited, Leslie Salt Division
v The Federated Clerks Union of Workers WA Branch (IAC) 72 WAIG 1495 @ 1497; Western Excavating (EEC) Ltd v Sharp
[1978] QB 761; and The Attorney General v WA Prison Officers Union of Workers (IAC) (1995) 75 WAIG 3166)
In those circumstances there can be no consideration of compensation or reinstatement. However, if I am wrong as to the issue
of dismissal, there would be a need for consideration of reinstatement or compensation. I am not entirely convinced that
reinstatement would be impracticable, other than on account of the applicant’s attitude towards the respondent. That, of course,
would be a significant factor in any decision to reinstate. If I were to find that reinstatement was impracticable, and to consider
the question of compensation, I note the applicant’s evidence as to the efforts he says that he made to find alternative
employment to mitigate his loss. The applicant says that he has sought many jobs of a variety of natures, and has been
unsuccessful in obtaining any employment or any other arrangement to bring in any income. However, the applicant refused to
provide the respondent with any of the details of the jobs he had applied for, although he was prepared to provide the
information to the Commission. In the face of the Commission’s explanations and reminders to the applicant that such a refusal
without good cause, without any reasonable suggestion that the respondent might use that information to the applicant’s
disadvantage, would possibly result in the Commission placing less weight on his evidence in that regard, the applicant
maintained his refusal to provide that information and denied the respondent the opportunity to test and challenge that
evidence. In those circumstances, I must place considerably less weight on the applicant’s evidence as to his efforts to mitigate
his loss.
There is then very little information before me other than the applicant’s assertions that he sought other work, evidence which
could not be tested because of the applicant’s own refusal. Accordingly it is very difficult to assess the loss which the applicant
has suffered, and his efforts to mitigate that loss.
As to the applicant’s evidence as to other losses suffered by him, for which he seeks compensation, in the circumstances of my
decision that he has not been dismissed, it is not my intention to deal with those matters in any detail. However, I note that
claims for loss of accumulated long service leave were not the subject of evidence, nor was there any real evidence as to the
salary increase which the applicant claims, or the matter of the loss of share options.
As to the compensation for damage suffered by the applicant as a result of the forced sale of the motor vehicle subject of a
novated lease, I am satisfied that any consideration of compensation for loss of salary would have covered that matter and
would, in fact, have avoided that difficulty, had that issue been able to be dealt with.
As to the applicant’s claim for compensation for distress suffered as a result of the dismissal, there is no evidence to suggest
that the applicant has suffered any greater degree of distress than would normally apply in the circumstances of a dismissal,
had this been a dismissal. (see Manuel v Pasminco Cockle Creek Smelter (1998) 83 IR 135 @ 162, and Timms v Phillips
Engineering Pty Ltd (FB) (1999) 79 WAIG 1318).
As to the claim for compensation for injury to the applicant’s professional standing in the industry, there has been no evidence
other than of people treating him in a slightly different manner than they had before. There is no suggestion that the respondent
has conducted itself in any way such as to cause any injury in this case, and the circumstances of the termination of
employment do not contain any suggestion that the applicant’s performance or professional standing were brought into
question.
As to the question of outstanding contractual benefits, as I have noted earlier, the bonus scheme for the period 1 July 2001 to
30 June 2002 was administered and there was no bonus paid to any of the employees who were participants in that scheme. As
noted earlier, I find that the applicant has no entitlement to a bonus outside that scheme. The scheme did not result in any
bonus and, accordingly, there is no entitlement to a bonus.
As to the bonus for the period from the commencement of employment to the end of the first financial year, being a period of
less than 2 weeks, it is improbable that the applicant would have been invited to join that scheme. If, as he suggests, Mr Forbes
indicated to him that that amount would be taken into account in the following year’s scheme, then I note that that following
year’s scheme did not result in any bonus.
As to the applicant’s claim for a bonus for the period 1 July 2002 until 28 September 2002, being the expiration of his notice
period, as Mr Forbes says, the applicant will not be a participant in that scheme when the scheme is administered and,
accordingly, he has no entitlement to any benefit from it.
I note that as to any contractual benefits said to arise after 26 August 2003, based on what is before me I am unable to conclude
whether the applicant’s employment actually terminated on that day or on the expiration of the notice period. The full details of
those circumstances are not before me.
As to the claim for annual leave, I do not accept the applicant’s suggestion that the respondent has deliberately altered his time
sheets in a way to deny him payment of a number of days’ annual leave in an inappropriate manner. I accept the respondent’s
calculations of the applicant’s entitlement. However, the evidence is that either Mr Forbes directed Ms Buttel to alter the
applicant’s time sheets, or he did so himself, to change 2 days from time spent in judging an industry competition, to annual
leave. I am uncertain as to whether the respondent has the ability to do so in accordance with the contract of employment or the
respondent’s policies. There has certainly nothing been drawn to my attention in that regard. It may have been appropriate that
the respondent deduct salary for the 2 days which it believed the applicant was not performing work. Whether the respondent

1048

51

52

53

54

55

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

can decide to allocate that time to the applicant’s annual leave is another matter, though. There is nothing before me to suggest
that the respondent has that ability.
Accordingly, I find that the applicant has an entitlement to 2 days’ annual leave, calculated at his ordinary salary less
superannuation, which has not been paid but is owed and I intend to order accordingly. In respect of the other days’ annual
leave, I accept the respondent’s evidence in that matter and find that there is no further annual leave owing to the applicant.
As to the claim of the superannuation contributions said to attach to the bonus not being paid to the applicant’s superannuation
fund, of course if the bonus is not due then the superannuation attached would not arise, even if there were an entitlement to
such an attachment.
Further, I note that the applicant’s contract of employment referred to the applicant’s superannuation contributions as being
“tied to the legislated minimum levels set out in the Superannuation Guarantee (Administration) Act 1992”. He was paid at the
current contribution level specified in the legislation during the course of his employment. Decisions of the Commission have
in the past found that there is no entitlement to enforce such matters as contractual entitlements; rather they are matters of
entitlement through another legislative framework, and payments are made to the Australian Taxation Office. (Keane v Lomba
Pty Ltd (FB) (1998) 78 WAIG 810)
As to the applicant’s claim of an amount of HECS Withholding Tax contributions withheld from his wages and not paid to the
Australian Taxation Office, once again this is a matter which arises due to the applicant’s obligations under another scheme of
legislation, and the payment issue is between the respondent and the Australian Taxation Office, and does not constitute a
contractual benefit for the purposes of the Industrial Relations Act 1979.
Accordingly, I find that the only aspect of the claim which has been proven is in respect of the claim for payment for 2 days’
annual leave. Accordingly, the application will be dismissed, except in respect of the claim for payment for 2 days’ annual
leave.
_________

2003 WAIRC 07946
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v.
LOGICA PTY LTD, RESPONDENT
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_________________________________________________________________________________________________________
Result
No dismissal found. Denial of contractual benefits in respect of two days annual leave found
_________________________________________________________________________________________________________
Order
HAVING heard the applicant on his own behalf and Mr S Kemp (of Counsel) on behalf of the respondent, the Commission,
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—
(1)
THAT the respondent shall forthwith pay to the applicant two days pay being annual leave owed but not paid,
such amount being calculated at the applicant’s ordinary rate of pay at the time of termination of employment,
less superannuation.
(2)
THAT the application be and is otherwise hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

____________________
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_________________________________________________________________________________________________________
Result
Application alleging denied contractual entitlements adjourned due to bankruptcy of applicant.
Representation
Applicant
Mr R. Impson
Respondent
Mr D. Schapper (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
The claim before the Commission is an application pursuant to s.29(1)(b)(ii) of the Industrial Relations Act 1979. That section
is as follows—
“s.29

(1)

an industrial matter may be referred to the Commission—
(b)

in the case of a claim by an employee—
(ii)

that he has not been allowed by his employer a benefit, not being a benefit under
an award or order, to which he is entitled under his contract of employment,

by the employee.”
2
3
4
5

6

7
8

9

10

11
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Mr Impson’s claim is that he was employed by the respondents between 13 February 2002 and 30 June 2002 and that he was
not paid for the 10 weeks of his employment between those dates. He claims that he is entitled to the sum of $5,500.
The respondents oppose the application. It is not necessary at this stage to detail the grounds for their opposition.
The matter was set down for hearing over two days. Mr Impson’s evidence was given on the first day of the hearing and, in the
course of his evidence, he referred to his being bankrupt.
At the commencement of the hearing on the second day, the respondents, through their counsel Mr Schapper, submitted that
the provisions of the Bankruptcy Act 1966 (Commonwealth) mean that Mr Impson’s claim before the Commission is
“property” as that is defined in the Bankruptcy Act 1966, that any property of Mr Impson is vested in the trustee in bankruptcy
and only the trustee is able to proceed with Mr Impson’s claim because the trustee is in charge of Mr Impson’s property. He
therefore sought the dismissal of the application.
After giving Mr Impson, who represented himself, an opportunity to be heard in reply, I adjourned the proceedings briefly to
consider Mr Schapper’s submissions and the law. Upon resumption, I announced that I had concluded that Mr Schapper’s
submissions were correct and I upheld them. What follows are my reasons for that decision.
Mr Impson admits that he is bankrupt and became so on 25 May 2002. His application before this Commission was lodged on
25 July 2002, a time after Mr Impson was declared bankrupt.
Section 58(1) of the Bankruptcy Act 1966 states as follows:
“(1)
Subject to this Act, where a debtor becomes a bankrupt—
(a)
the property of the bankrupt, not being after-acquired property, vests forthwith in the Official
Trustee or, if, at the time when the debtor becomes a bankrupt, a registered trustee becomes the
trustee of the estate of the bankrupt by virtue of s.156A, in that registered trustee; and
(b)
after-acquired property of the bankrupt vests, as soon as it is acquired by, or devolves on the
bankrupt, in the Official Trustee or, if a registered trustee is the trustee of the estate of the bankrupt
in that registered trustee.”
Section 58(6) of the Bankruptcy Act 1966 states as follows—
“(6)
In this section, after-acquired property, in relation to a bankrupt, means property that is acquired by, or devolves
on, the bankrupt on or after the date of the bankruptcy, being property that is divisible amongst the creditors of
the bankrupt.”
The “property of the bankrupt”, in relation to a bankrupt is relevantly defined in s.5 of the Bankruptcy Act 1966 to mean—
“(i)
the property divisible amongst the bankrupt’s creditors; and
(ii)
any rights and powers in relation to that property that would have been exercisable by the bankrupt if he or she
had not become a bankrupt.”
Property that is divisible among creditors is dealt with in s.116 of the Bankruptcy Act 1966. It is sufficient for the purpose of
these Reasons to note that property divisible amongst the creditors of the bankrupt is not only all property that has been
acquired, or is acquired, by Mr Impson after the commencement of the bankruptcy and before his discharge, it includes the
capacity to exercise and to take proceedings for exercising all such powers in, over or in respect of property as might have been
exercised by Mr Impson for his own benefit at the commencement of the bankruptcy or at any time after the commencement of
the bankruptcy and before his discharge.
There are exceptions to s.116. The exception with the most relevance to the proceedings before this Commission is the
exception in s.116(2)(g) of any right of Mr Impson to recover damages or compensation for personal injury or wrong done to
him. The claim before this Commission is not for damages or compensation for personal injury or wrong done to him. The
matter before this Commission is a claim by Mr Impson that he has not been paid wages for work performed and thus does not
fall within the exceptions to s.116.
In relation to the matter before this Commission, I am of the opinion that the claim for loss of wages is property divisible
amongst Mr Impson’s creditors and any rights and powers in relation to the claim of loss of wages that would have been
exercisable by Mr Impson if he had not become bankrupt is after-acquired property which vests in the Official Trustee.
I therefore find that the right given by s.29(1)(b)(ii) of the Industrial Relations Act 1979 (WA) to Mr Impson to claim in this
Commission that he is entitled to a benefit under his contract of employment is by the operation of the Bankruptcy Act
1966 vested in the Official Trustee and for that reason cannot be continued by Mr Impson on his own behalf.
I distinguish this conclusion from a claim of harsh, oppressive or unfair dismissal lodged by a bankrupt pursuant to
s.29(1)(b)(i) of the Act. There is much to be said for the view that a claim of unfair dismissal involving a claim of
reinstatement, or of re-employment, does not involve notions of property divisible amongst the bankrupt’s creditors. Further to
the extent that a claim of unfair dismissal may involve a claim for compensation for injury, then the claim may well fall within
the exemptions in s.116(2)(g) of the Bankruptcy Act 1966 as found by Wood C in Bradley Gardner v. Police & Nurses Credit
Society Ltd (2000) 80 WAIG 4440. A claim of unfair dismissal may therefore be able to be made, and continued, by an
employee who is bankrupt.
Having reached the above conclusion, it remains to consider what is to be done with Mr Impson’s application. Mr Schapper
urges that it be dismissed, however, there is in my view much to be said for the Commission acting in a manner similar to the
situation where an application pursuant to s.29(1)(b) is made against a respondent who is in liquidation. On such occasions, the
proceedings are best adjourned sine die until the applicant is successful in gaining the leave of the Federal Court or Supreme
Court pursuant to s.471B of the Corporations Act 2001 (Commonwealth) (Helm v. Hansley Holdings Pty Ltd (in Liq) (1999)
79 WAIG 1860 per Kennedy J at [18]).
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I propose to similarly adjourn this application sine die. In the event that Mr Impson is successful in having the Official Trustee
joined to the application so that it proceeds in the name of the Official Trustee, the application is able then to be re-listed and in
that way the evidence given thus far in these proceeding will not be lost. Such a course of action is consistent with the action
taken by the Judicial Registrar in Said v. Douglas Kay Real Estate (1995) 64 IR 46 at 48, 49. In the event that Mr Impson is not
successful in having the Official Trustee made party to these proceedings, the application may also be listed at the instigation
of the respondents for the purposes of considering whether it should be dismissed.
18 Order accordingly.
_________
17

2003 WAIRC 08014
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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MR AND MRS KEN BRADLEY, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
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_________________________________________________________________________________________________________
Result
Application alleging denied contractual entitlements adjourned due to bankruptcy of applicant.
Representation
Applicant
Mr R. Impson
Respondent
Mr D. Schapper (of counsel)
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr R. Impson on his own behalf as the applicant and Mr D. Schapper (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
THAT the application be adjourned sine die.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________
2003 WAIRC 08009
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
STUART NEVILLE KIRKHAM, APPLICANT
v.
PREMIUM PARTNERS PTY LTD T/AS ALLSTEEL DESIGNS, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE
FRIDAY 28 MARCH 2003
FILE NO.
APPLICATION 1130 OF 2002
CITATION NO.
2003 WAIRC 08009
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement. Application for contractual benefits allowed.

Representation
Applicant
Mr S Kirkham on his own behalf
Respondent
No appearance
_________________________________________________________________________________________________________
1

2

Reasons for Decision
This is an application by Stuart Neville Kirkham (“the applicant”) pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations
Act, 1979 (“the Act”). The applicant claims that he was unfairly dismissed from his employment as the manager of Premium
Partners Pty Ltd t/as Allsteel Designs (“the respondent”) on 27 May 2002. The applicant is also claiming benefits due to him
under his contract of employment with the respondent. There was no appearance by the respondent at the hearing.
A conference was held in relation to this matter on 2 October 2002 and the respondent was represented by Workplace
Relations & Management Consultants Pty Ltd. At this conference the Commission was advised that the respondent’s
operations were under administration but the respondent’s representative was unable to provide details of the name of the
administrator. On 11 October 2002 the respondent’s representative advised the Commission that it no longer represented the
respondent. The Commission wrote to the respondent on 18 October 2002 requesting details of the name of the administrator.
No response was received from the respondent in relation to this request thus, this matter was set down for hearing. The
respondent was sent a notice of this hearing on 13 December 2002 and the respondent was contacted on the morning of the
hearing. The respondent’s Director, Mr Glen Augustine, indicated that even though the respondent was aware of the hearing
nobody from the respondent would be in attendance. Given the respondent had sufficient notice of the hearing and given that
there was no indication that an administrator had been appointed to manage the respondent’s affairs the Commission formed
the view that the hearing should continue in the respondent’s absence.
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Applicant’s evidence
The applicant gave evidence. The applicant commenced employment with the respondent on 18 October 2001 installing fences
on a subcontract basis. The applicant gave evidence that he had a good relationship with the respondent’s Director, Mr Glen
Augustine, both during his time as a sub-contractor with the respondent, and later as an employee.
On 5 February 2002 the applicant was involved in an altercation at the respondent’s premises and sustained an injury. As the
applicant was unable to continue subcontract work because of this injury Mr Glen Augustine offered the applicant a position as
an employee. His duties included selling fencing contracts and quoting and undertaking showroom sales. The applicant was
paid $632 per week to undertake this work. In late February 2002 Mr Glen Augustine terminated the respondent’s sales
manager and appointed the applicant to this position. Notwithstanding this promotion the applicant continued to be paid
$632.00 gross per week. However, in addition to his base salary, the applicant was now to be paid five percent commission on
all sales generated through the respondent’s office.
In mid March 2002 Mr Glen Augustine appointed the applicant as the respondent’s Manager. The applicant supervised the
respondent’s sales people and he was responsible for the production and installation of the fencing. The applicant retained the
same conditions of employment as those of his sales manager position. By this time the respondent’s financial position had
deteriorated and the applicant had to deal with creditors as well as manage the respondent’s operations. As the respondent had
substantial debts of over $180,000.00 the applicant proposed a plan of action to repay creditors over a period of time. On Mr
Glen Augustine’s behalf the applicant liaised with creditors and the creditors agreed that periodic repayments could be made
by the respondent.
At the end of April 2002 the applicant met with Mr Glen Augustine and Mr Paul Augustine, both Directors in the respondent’s
business, and discussed the future performance of the respondent’s business. The applicant’s evidence was that from this point
onwards the respondent’s financial position improved as the respondent’s debt situation was being addressed, and the
company’s viability improved. Meanwhile the applicant continued to undertake his management duties, he prepared sales
brochures, a display was set up at Homebase Wembley and a web site was developed to assist the respondent’s sales.
In the middle of May 2002 the respondent hired an accounts manager. It was the applicant’s view that this appointment may
have impacted on the respondent’s decision to terminate his contract of employment later that month.
In early May 2002 the applicant and Mr Glen Augustine agreed that a new computer system should be installed. This system
was bought and installed immediately prior to the applicant’s termination.
On 17 May 2002 the applicant took one week off to be married and to go on a honeymoon, and he returned to work on 26 May
2002. On his return the applicant was told by Mr Glen Augustine that his services were no longer required as his position was
unproductive and that he was terminated with immediate effect. The applicant accepted his termination as he understood that
the respondent was still experiencing financial difficulties. On 27 May 2002 the applicant returned to the respondent’s office to
discuss a severance payment with Mr Glen Augustine. During this visit the applicant was shocked to find that a new manager
had been employed to replace him. The applicant was handed a letter of termination which confirmed that the applicant would
be paid one week’s annual leave plus 17.5% leave loading. The letter confirmed that the applicant was due commission
payments but the amount to be paid would have to be authorised by Mr Glen Augustine (Exhibit A1).
The applicant stated that after 27 May 2002 the respondent barred him from visiting the respondent’s office thus he was unable
to obtain the respondent’s books to work out the exact commission payments due to him.
The applicant stated that at no stage was he ever told that his performance was unsatisfactory. There were never any verbal
altercations between the applicant and Mr Glen Augustine. He stated that he had a strong commitment to the respondent’s
business and he understood that he would have long term employment with the respondent. He stated that he worked on
Saturday mornings without pay in order to assist the business to become more viable. On 68 of the 70 days that he worked for
the respondent between February 2002 and his termination in May 2002, he had no lunch break and he often did after hours
duties beyond the eight hours normally expected of him. However, he was not paid for the extra time and effort that he put into
the respondent’s business.
When the applicant was terminated the applicant did not receive any notice or payment in lieu of notice. In relation to
commission payments due to the applicant the applicant gave evidence that he was unable to obtain written documentation
confirming sales figures for the period February 2002 through to May 2002. However, he stated that as the respondent’s
Manager he reviewed the respondent’s sales figures on a regular basis and he confirmed that the respondent’s turnover in this
period was on average between $10,000.00 and $15,000.00 per week. Exhibit A2 confirms that in the week 8 April
2002 through to 12 April 2002 total sales amounted to $17,896.80, for the week 15 April 2002 through to 19 April 2002 total
sales were $13,341.73 and for the week 22 April 2002 through to 26 April 2002 total sales were $11,824.86 in support of this
contention.
The applicant gave evidence that two weeks after he was terminated the applicant obtained employment as a subcontractor,
installing fences. In this position he earns up to $700.00 per day which is more than what he was earning when he was
employed by the respondent.
Submissions
The applicant submits that he is entitled to a severance payment of at least one week’s pay and compensation for his
termination. In relation to the applicant’s claim for a benefit under his contract of employment the applicant is seeking five
percent commission on the respondent’s sales between February 2002 and May 2002. The applicant is also seeking costs for
the three days that he has appeared in the Commission in relation to this matter, these days being 16 September 2002 when the
respondent did not turn up for the conference, the conference which took place on 2 October 2002 and for the one day hearing
which took place on 13 March 2003.
Findings and conclusions.
Credibility.
I was impressed by the evidence given by the applicant. The applicant had a clear and detailed recollection of the events
surrounding his employment with the respondent. In my view he gave his detailed evidence honestly and to the best of his
recollection. On this basis I accept his evidence without reservation.
The test for determining whether a dismissal is unfair or not is well settled. The question is whether the employer acted
harshly, unfairly or oppressively in dismissing the applicant. This is outlined by the Industrial Appeal Court in Undercliff
Nursing Home v. Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch
(1985) 65 WAIG 385. The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair. Whether
the right of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the
applicant as to amount to an abuse of the right needs to be determined. A dismissal for a valid reason within the meaning of the
Act may still be unfair if, for example, it is effected in a manner which is unfair. However, terminating an employment contract
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in a manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v. Mouritz
(1991) 71 WAIG 891 and Byrne v. Australian Airlines (1995) 61 IR 32). In Shire of Esperance v. Mouritz (op cit), Kennedy J
observed that unfair procedures adopted by an employer when dismissing an employee are only one element that needs to be
considered when determining whether a dismissal was harsh or unjust.
I find that the applicant was employed by the respondent in the middle of February 2002 as a sales person. In this role the
applicant sold fences, quoted on jobs and undertook showroom sales. Towards the end of February 2002 the applicant was
promoted to the position of Sales Manager. I accept that the applicant’s remuneration at that stage included a payment of
$632.00 gross per week as well as five percent commission to be paid on all sales. This commission arrangement is confirmed
in the applicant’s termination letter (Exhibit A1).
I find that the applicant was appointed the respondent’s Manager in the middle of March 2002 under the applicant’s existing
terms and conditions of employment. It is clear that even though the respondent was in financial difficulties at this time it was
the actions of the applicant that allowed the respondent to trade out of its difficulties, as the applicant arranged for periodic
payments to be made to creditors, thus allowing the respondent to continue trading.
It is clear that the applicant was highly regarded by the respondent as he was promoted twice during his employment with the
respondent.
I accept that the applicant worked lengthy hours and was committed to ensuring the long term viability of the respondent’s
operations, and that he put in place a number of successful initiatives. It is clear that as a result of the applicant’s actions the
respondent’s sales began to pick up and the viability of the respondent’s operations improved towards May 2002. I accept the
applicant’s evidence that throughout his employment with the respondent there was no concern about the applicant’s
performance nor were any warnings given to the applicant that his job was in jeopardy.
I find that when the applicant returned to work on 26 May 2002 the respondent terminated the applicant without notice. I find
that the applicant was told that his services were no longer required because the respondent claimed it could not afford to
continue to pay the applicant. The applicant genuinely believed this to be the case and at that stage did not contest his
termination. However, when the applicant returned to the respondent’s office the following day to discuss a severance payment
with Mr Glen Augustine it became clear to the applicant that he had been replaced by a new manager, and the applicant was
annoyed by this.
I accept that the applicant was unable to review sales figures from February 2002 through to May 2002 in order to determine
the precise amount of commission payment due to him as the applicant was precluded from returning to the respondent’s office
subsequent to his termination.
I also accept the applicant’s view that he believed he had a long term position with the respondent and that he organised his life
accordingly.
I find that there was no just reason for the applicant’s termination. The applicant was not made redundant as he was replaced
and I accept that there was no issue with the applicant’s performance. I further find that the applicant was denied procedural
fairness in relation to his termination as no warning were given to the applicant, no notice was given to him that he was to be
terminated nor was the applicant paid any monies in lieu of notice on termination. There was no opportunity for the applicant
to negotiate alternatives to termination nor was the applicant given the opportunity to discuss the respondent’s view that it
could no longer afford to pay the applicant. When applying the relevant legal authorities I find the applicant was unfairly
terminated both substantively and procedurally, and in the circumstances he was not afforded a fair go all round.
Reinstatement is not being sought by the applicant. I am satisfied on the evidence that the working relationship between the
applicant and respondent has broken down such that an order for reinstatement would be impracticable. I am satisfied the
applicant took reasonable steps to mitigate his loss. It is clear on the evidence that the applicant has satisfied the onus on him to
seek out alternative employment and that he obtained alternative employment earning more than he was paid by the
respondent, two weeks after he was terminated.
Compensation
I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886. I find that the
applicant had a reasonable prospect of ongoing work with the respondent if he had not been unfairly terminated. The
respondent continues to trade and I accept the applicant’s evidence that he was replaced by a new manager.
Thus, in my view the applicant would have had an expectation of ongoing employment with the respondent if he was not
unfairly terminated. In the circumstances the applicant should be recompensed for his loss of earnings between termination and
the commencement of employment two weeks after he was terminated. I calculate that loss to be an amount of $1264 gross
(2 x $632 per week).
This amount is to be paid in addition to notice due to the applicant. A period of reasonable notice is to be implied into the
applicant’s contract of employment. The criteria for assessing reasonable notice is outlined in Antonio Carlo Tarozzi v WA
Italian Club (Inc) (1991) 71 WAIG 2499. In this circumstance taking into account the criteria set out in Antonio Carlo Tarozzi
v WA Italian Club (Inc) (op cit) I assess reasonable notice to be a period of four weeks. In reaching this view I note in
particular the applicant’s senior position with the respondent and his expectation of ongoing employment. Thus the applicant is
due $2,528 gross (4 x $632 per week).
Benefits under the Applicant’s Contract of Employment
The applicant is seeking benefits under his contract of employment. In an application for contractual benefits under
s.29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject of the claim is a benefit to which the applicant
was entitled under his contract of employment. It is for the Commission to determine the terms of the contract of employment
and to ascertain whether the claim constitutes a benefit which has been denied under the contract of employment, having
regard to the obligations on the Commission to act according to equity, good conscience and the substantial merits of the case
(Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v Usher (1984) 64 WAIG 1500; Perth Finishing
College Pty Ltd v Watts (1989) 69 WAIG 2307).
The applicant is seeking five percent commission on all sales generated by the respondent from February 2002 through to
26 May 2002. Whilst the applicant was unable to tender exact figures relating to commission payments due I accept the
applicant’s evidence that the respondent’s turnover was between $10,000 to $15,000 on average per week for sales. Further I
accept that for the three weeks between the period of 8 April 2002 through to the 26 April 2002 as detailed in Exhibit
A2 weekly sales amounted to $17,896.80, $13,341.73 and $11,824.86.
On the basis of the applicant’s evidence, which I accept is accurate given his role as the respondent’s Manager, and given the
contents of Exhibit A2, it is my view that the applicant is owed commission of five percent of $10,000 per week for each week
worked apart from the three weeks where the figures were available. I calculate this commission to be $500 for 11 weeks being
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an amount of $5,500, plus five percent of $43.063.39 (being the total sales for the three weeks in April 2002 as detailed in
Exhibit A2) being an amount of $2,153.17. Thus, the total amount of commission owed to the applicant is $7,653.17.
Costs
32 The applicant is seeking an order for the reimbursement of the applicant’s wages for attending Commission proceedings three
occasions. The general policy in industrial jurisdictions is that costs ought not be awarded except in extreme cases (see: Denise
Brailey v Mendex Pty Ltd t/a Mair & Co Maylands (1992) 73 WAIG 26 at 27). At all stages there was an onus on the applicant
to be present to prosecute his claim thus, it is my view that the applicant should not be reimbursed for his attendance at the
Commission. I am not satisfied that the circumstances of this matter are such as to warrant an order for costs against the
respondent.
33 A minute of proposed order will now issue.
_________
2003 WAIRC 08043
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
STUART NEVILLE KIRKHAM, APPLICANT
v.
PREMIUM PARTNERS PTY LTD T/AS ALLSTEEL DESIGNS, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
TUESDAY 1 APRIL 2003
FILE NO/S.
APPLICATION 1130 OF 2002
CITATION NO.
2003 WAIRC 08043
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement. Application for contractual benefits allowed.
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr S Kirkham on his own behalf and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1
DECLARES THAT the dismissal of Stuart Neville Kirkham by the respondent was unfair and that
reinstatement is impracticable;
2
ORDERS the respondent to pay Stuart Neville Kirkham compensation in the sum of $3792 gross.
3
DECLARES THAT Stuart Neville Kirkham was denied a benefit under his contract of employment.
4
ORDERS the respondent to pay Stuart Neville Kirkham $7,653.17 gross.
5
ORDERS that the application is otherwise hereby dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08022
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JOSE RODRIGUEZ, APPLICANT
v.
PARKS INDUSTRIES PTY LTD, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
FRIDAY, 28 MARCH 2003
FILE NO.
APPLICATION 255 OF 2003
CITATION NO.
2003 WAIRC 08022
_________________________________________________________________________________________________________
Result
Application lodged out of time dismissed.
Representation
Applicant
Mr P. Mullally (as agent)
Respondent
Mr P. Parks
_________________________________________________________________________________________________________

1

2

Reasons for Decision
(Extemporaneous)
The matter that is before the Commission is an application by Mr Rodriguez claiming unfair dismissal which has been lodged
out of time. By my calculation, the application which ought to have been lodged no later than 28-days after the day the
employment terminated and is in fact 44 days out of time.
By s.29(3) of the Industrial Relations Act 1979 the Commission may accept an application that is out of time if the
Commission considers it would be unfair not to do so. In deciding whether it would be unfair not to do so, the Commission
ought take into account whether there is an acceptable explanation for the delay, the merits of the substantive application,
whether the applicant took steps to make it clear to the respondent that he contested the dismissal and any prejudice to the
respondent (Andrew v. Metway Property Consultants & Auctioneers (2002) 82 WAIG 3260).
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I have given both parties an opportunity to address the Commission. I have not found it necessary to ask Mr Rodriguez to give
evidence. I am prepared to decide the matter on the basis that if he did give evidence, his evidence would be as Mr Mullally as
outlined.
In dealing with Mr Rodriguez’s application, I apply the above as follows. As to whether there is an acceptable explanation for
the delay, I am prepared to accept on the basis of what Mr Mullally has put, that Mr Rodriguez found the termination of his
employment as a somewhat disturbing, perhaps even frightening, experience as Mr Mullally has outlined. He viewed with
concern that he did not get a copy of the Voluntary Redundancy Agreement which he signed and that he believed he had been
persuaded not to discuss the matter with anyone.
However, I have found it difficult to reconcile that with the action Mr Rodriguez has only now taken after a period of some
eight weeks. I have been unable to accept that if Mr Rodriguez was as disturbed as he suggests he would not have taken steps
to see what could be done about it at somewhat earlier than the eight weeks.
It appears to me that one of the reasons why Mr Rodriguez decided to pursue his claim of unfair dismissal is that after some
eight weeks he remained unemployed. That has left me with the impression that had Mr Rodriguez found alternate work within
that eight week period he would not have pursued this application and that the spur for lodging the application is more that he
was unemployed after a period of eight weeks than the merit of the claim of unfair dismissal of itself. In that regard I place
weight on the fact that Mr Rodriguez does not seek reinstatement but seeks only compensation.
I am not satisfied therefore that there is an acceptable explanation for the delay.
As to the merit of the substantive application, in the Notice of Application Mr Rodriguez indicates that because of a work
injury he was not able to return to work and that, I paraphrase his application, he was told that he could not do his job properly
and he would be dismissed. On the materials that Mr Mullally has put, the injury occurred on a date in September 2002 and Mr
Rodriguez returned to work in October 2002. The end of his employment occurred on 18 December 2002.
It is not apparent to me from those dates in the context of the employer’s Notice of Answer that a reason Mr Rodriguez was
dismissed was because he was not able to do his job properly. Rather, I regard Mr Parks’ statement, that at that time of the year
there is a need to reduce the workforce because it is the quiet period in the lead up to Christmas, as being quite plausible.
I therefore find that any suggestion on Mr Rodriguez’s part that he was dismissed because of his injury to be equally matched
by what would be the evidence of the company that there was a need to reduce the size of the workforce. I therefore do not
regard the merit of the substantive application as strong.
I include in my consideration that, on its face, the Voluntary Redundancy Agreement is one that he could have refused to sign
and he faces the task of having to persuade the Commission that the document he has signed is actually either incorrect (that is,
that there were options for continued employment under the current workload) or alternatively that there is some other reason
why it should be put to one side. I have not been persuaded therefore that there is sufficient merit in the substantive
application.
In relation to the third matter, I am satisfied that the first the respondent knew of Mr Rodriguez contesting his dismissal was
when the application was lodged and served, that being a period of some two and a half months after the dismissal.
There is, I think some strength in Mr Parks’ comment that “rules are rules”. The respondent is entitled to assume that if there is
no challenge to a dismissal within 28 days, that the issue is closed. The legislation provides a period of 28 days precisely for
that purpose. It brings to an end, other than for the exceptions that are now created, a period whereby a dismissal may be
challenged of as right. While I do not necessarily agree with Mr Parks’ comment that a matter such as this will “open the
floodgates”, it does appear to me that there will nevertheless be a prejudice to the respondent in having to defend a claim
where, as I find, even accepting the evidence that Mr Rodriguez would give, the merit of the application is not strong.
For all of those reasons, I do not consider it is unfair to refuse to accept the application and accordingly the application is
dismissed.
Order accordingly.
_________

2003 WAIRC 08010
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JOSE RODRIGUEZ, APPLICANT
v.
PARKS INDUSTRIES PTY LTD, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
THURSDAY, 27 MARCH 2003
FILE NO.
APPLICATION 255 OF 2003
CITATION NO.
2003 WAIRC 08010
_________________________________________________________________________________________________________
Result
Application lodged out of time dismissed.
Representation
Applicant
Mr P. Mullally (as agent)
Respondent
Mr P. Parks
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr P. Mullally (as agent) on behalf of the applicant and Mr P. Parks on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
THAT the application be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________
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2003 WAIRC 08024
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MARIE ANDRÉE TRIMBOLI, APPLICANT
v.
CUSMA CORPORATION PTY LTD TRADING AS CUSMA PROPERTY CONSULTANTS,
RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
FRIDAY 28 MARCH 2003
FILE NO/S.
APPLICATION 1276 OF 2002
CITATION NO.
2003 WAIRC 08024
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal dismissed for want of jurisdiction. Application for contractual
benefits partially allowed.

Representation
Applicant
Ms M Trimboli on her own behalf
Respondent
Mr G Bull (as agent)
_________________________________________________________________________________________________________
Reasons for Decision
This is an application by Marie Andrée Trimboli (“the applicant”) pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations
Act 1979 (“the Act”). The applicant alleges that she was unfairly dismissed from her employment as a Real Estate Sales
Representative by Cusma Property Consultants (“the respondent”) on 21 June 2002. The applicant also maintains that she is
owed commission payments in relation to four properties all of which sold, that she had listed whilst she was employed by the
respondent. The respondent denies that the applicant was unfairly terminated. The respondent states that the applicant resigned
from her employment of her own volition on 21 June 2002. The respondent concedes that commission monies are owed to the
applicant for four properties that were sold or negotiated to be sold by the applicant. However, the respondent states that the
commission claimed by the applicant is incorrect and counter proposes with a different quantum.
Application to Change the Name of the Respondent
2
At the outset of the proceedings the respondent raised a preliminary issue. The respondent stated that the applicant had
incorrectly named the respondent in the notice of application. The respondent stated that the respondent was Cusma
Corporation Pty Ltd trading as Cusma Property Consultants and not Cusma Property Consultants. Once this issue was raised
by the respondent the applicant made an application to amend the name of the respondent to Cusma Corporation Pty Ltd
trading as Cusma Property Consultants. The respondent opposed this application.
3
The applicant gave evidence that it was her understanding that the correct name of the respondent was Cusma Property
Consultants as that was the respondent’s trading name and that was the name that the applicant was required to put on
documents when clients purchased or sold properties. It was on this basis that the applicant understood that Cusma Property
Consultants was the respondent’s correct title.
4
I am satisfied that at the time the applicant completed the notice of application to the Western Australian Industrial Relations
Commission (“the Commission”), the applicant did not fully understand the significance of correctly naming the respondent,
thus the respondent was mistakenly identified.
5
I accept that the applicant was unaware that the true name of the respondent was Cusma Corporation Pty Ltd trading as Cusma
Property Consultants. On the respondent’s letter head there is reference to Cusma Property Consultants in bold type, which is
the trading name of the respondent. I accept that this was an oversight even though Mr Bull, on behalf of the respondent, urged
the Commission not to allow the application to amend on the basis that the applicant should have known the true and correct
name of the employer and should have ensured that the respondent’s proper name was on the application. In my view, the
applicant made a mistake in naming her former employer in the way she did. In this case, there has been a misdescription of
the correct identity of the employer.
6
In the circumstances it is my view that it is appropriate to allow the application to amend the respondent’s name. I apply the
reasoning of Sharkey P in Parveen Kaur Rai v Dogrin Pty Ltd (2000) 80 WAIG 1375 at 1378. If a misdescription has occurred
it should be remedied. I take into account that there is no suggestion of any prejudice to Cusma Corporation Pty Ltd if the
application to amend is granted. I note further that this issue was not raised by the respondent at the conciliation conference
held in relation to this matter, nor prior to this hearing.
7
Pursuant to the powers outlined in s.27(1)(m) of the Act, I grant the application to amend the name of the respondent. I will
order that the name of the respondent be amended by deleting Cusma Property Consultants and substituting Cusma
Corporation Pty Ltd trading as Cusma Property Consultants.
Background
8
The applicant was employed by the respondent as a Real Estate sales representative from 20 March 2002 until 21 June 2002.
The applicant met with the respondent’s Principal, Ms Claudette Swift towards the end of January 2002 and discussed the
prospect of becoming employed by the respondent as a sales representative. At this point the applicant decided that she was not
interested in working for the respondent however, the applicant later contacted Ms Swift and it was agreed between Ms Swift
and the applicant that the applicant would commence employment on 20 March 2002.
The Applicant’s Evidence
9
The applicant gave evidence that she understood her conditions of employment were those as outlined in Exhibit A1. This
exhibit confirms the sales commissions due to the respondent’s employees. This document states that employees will receive a
base commission of 46 percent, plus superannuation on nett commissions of settled sales of up to $12,000.00 per month and
53 percent plus superannuation for commissions earned greater than $12,001.00 per month. There were achievement incentives
for employees in their first 18 months in the industry as well as a bonus for new representatives if certain targets were met. The
applicant maintained that the contents of this document formed the basis of her contract of employment.
10 The applicant stated that she sold one property in April 2002 and that in the month of May 2002 she received $4,897 in
commission payments for properties sold. She stated that the respondent was very happy with her sales and on 7 June
2002 congratulated the applicant by giving her a card (Exhibit A3). This card confirmed the total amount of commission that
1
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the applicant generated for May 2002. The applicant claimed that the commission that she generated for the respondent in May
2002 was the highest achieved by an employee of the respondent for that month.
The applicant maintained that she was entitled to 50 percent of commission on sales on four properties for which she had not
received payment. The applicant stated that she was due $4,897 in commission payments for the sale of the following four
properties—
(1)
$640.00 for sale of 7 Bepton Place, Balga, which settled on 20 June 2002.
(2)
$602.50 for sale of 7 Tempany Way, Koondoola, which settled on 12 July 2002.
(3)
$2,904.50 for the sale of 95 Nollamara Avenue, Nollamara which settled on 18 July 2002.
(4)
$750.00 for sale of 4 Storrington Crescent, Westminster, which settled on 24 July 2002.
In addition to the 50 percent commission which the applicant claims she was owed, the applicant was claiming outstanding
superannuation entitlements which she stated formed part of her contract of employment.
The applicant tendered Exhibit A5 which was a bundle of documents relating to a sale which she claimed settled after the
applicant finished working with Ockerby Real Estate on 20 November 2002. The applicant maintained that these documents
demonstrated that the industry practise was that once employees finished working with an employer in the real estate industry
then they received 50 percent of the commission due to the Sales Representative even though an employee was no longer
employed by that employer.
The applicant claimed that she was unfairly terminated by the respondent. The applicant gave evidence that on 21 June
2002 Ms Swift called the applicant into her office for a meeting between Ms Swift, the respondent’s licensee Mr Ian Bell and
the applicant. She stated that Ms Swift raised a number of issues and concerns with the applicant and at the end of the meeting
she asked the applicant to leave. The applicant was surprised by this however on being told to leave, she went to her desk,
picked up her briefcase and left the office. The applicant then went outside to her car. She stated that she was confused at the
time and this led to the applicant writing out a letter of resignation as she realised that unless she resigned she could not
undertake alternative employment. She also resigned to ensure that the respondent would not claim commission due to the
applicant for sales to be completed in the following weeks. The applicant then returned to the respondent’s office, photocopied
her resignation letter and gave a copy of the letter to Ms Swift.
Subsequent to 21 June 2002 the applicant sought alternative employment in the real estate industry. On the 22 July 2002 the
applicant commenced employment with another real estate agency. The applicant gave evidence that she has earned
commissions of approximately $7,337 since being terminated by the respondent. The applicant maintains that if she remained
being employed by the respondent she would have earned on average $4,897.00 per month which is the amount of commission
she earned for the month of May 2002. She is seeking a sum of $14,691.00 for the three months that she was unable to earn
commission after being terminated by the respondent.
Under cross examination the applicant confirmed that prior to commencing employment with the respondent she had worked
for a period of five months with two different employers in the real estate industry and had made no sales.
It was put to the applicant that at the meeting with Ms Swift in January 2002 there was a discussion about commissions due to
an employee being reduced for any sales that went through subsequent to the employee being terminated. The applicant denied
that any such discussion took place, however the applicant conceded that a discussion about termination did occur. The
applicant agreed that at this meeting in January 2002 there was discussion with Ms Swift about the terms of conjunctional sales
and commission due on normal sales.
It was put to the applicant that at the meeting on 21 June 2002 Ms Swift stated to the applicant that she was happy with the
applicant’s performance however there were some issues which required resolution. The applicant denied that Ms Swift stated
this to her. The applicant agreed that there was a discussion about the handover of a key in relation to the property at 7 Bepton
Place, Balga that had settled the previous day. The applicant stated that she had inspected these premises seven days prior to
settlement which was a normal requirement. The applicant agreed that at the meeting with Ms Swift she was told that she had
to be in attendance in the office one day a week. The applicant stated that she refused to undertake work in the respondent’s
office one day a week as it was her job to list and sell properties and to prepare documents for settlement. The applicant stated
that no issue was raised with her about any lack of co-operation between her and the respondent’s other employees. The
applicant agreed that Mr Bell assisted her with paperwork in finalising the sale of some properties. The applicant stated that
there was discussion about the respondent receiving a commission for an investment property that the applicant wanted to buy.
The applicant stated that Ms Swift told the applicant that she had to buy this property through the respondent.
The applicant agreed that after meeting with Mr Bell and Ms Swift on 21 June 2002 she requested a meeting with Ms Swift on
her own. She stated that she felt that Ms Swift and Mr Bell had been verbally “bashing” her like a “little girl” during the
meeting. The applicant confirmed that when she was alone with Ms Swift she told her that she was acting like a little girl with
her daddy (Mr Bell) helping her. Upon hearing this Ms Swift then told the applicant to leave the meeting and the applicant
agreed to go. The applicant stated that she then went to her car and wrote out her resignation letter.
It was put to the applicant that the respondent asked her to return documents belonging to the respondent and a file of forms.
The applicant stated that she did not have this file as it was left in the office on the day she finished working with the
respondent. She also stated that she did not retain a copy of a work related video nor did she have any of the respondent’s
“Home Open” signs.
The Respondent’s Evidence
Ms Swift gave evidence. She has been the Principal of the respondent’s operations for three years on her own, and prior to that
ran the respondent’s operations for five years with her partner. Ms Swift confirmed that at a meeting with the applicant in
January 2002 where the applicant’s conditions of employment were discussed, she went through in detail the respondent’s
commission structure and how the applicant was to be paid.
Ms Swift’s evidence of that meeting, in part, is as follows—
“She (the applicant) was told that we - - our commission is 50 percent, including superannuation - 50 percent of the total
commission including superannuation is paid to the agent. And that we had an incentive scheme as well in which it would
allow her to earn additional bonuses if she was - - if she performed. And was she told anything about what would happen
to commissions on termination or any - - ? - - - Yes. She was - - she was told that the office retains 50 percent of the
commission that would normally be paid to her on termination. And it was explained that, you know, the reason for that is
because the agent is not there to complete the work.
(Transcript page 50)”
At this meeting Ms Swift also explained the incentive scheme which operated for new employees, she discussed advertising
budgets and office support which would be made available to the applicant. Business cards were discussed as was the rostered
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day on which the applicant was required to work in the respondent’s office. Ms Swift discussed the applicant’s general
conditions of employment and the process which would be adopted if an employee was to be terminated.
Ms Swift gave evidence that in June 2002 there were a number of issues which she felt appropriate to raise with the applicant.
Ms Swift had received some complaints from other sales staff and administrative staff about the applicant’s behaviour. There
had also been verbal complaints about how some of the applicant’s sales were conducted and she had a general concern about
the applicant’s conduct and attitude. Further, some of the applicant’s paperwork in relation to her sales was incomplete. Ms
Swift was also concerned that the applicant was not working effectively as part of a team. Ms Swift stated that she arranged to
meet with the applicant on 21 June 2002 to ensure that the applicant was made aware of the concerns so that she could make
improvements, and so that the office could run more smoothly. Ms Swift stated that the meeting took approximately one hour.
She confirmed that Mr Bell was also in attendance. Ms Swift discussed complaints about some of the applicant’s approaches to
staff members and problems with the applicant’s manner and interaction with other staff. She had a concern about an
altercation that the applicant had with another staff member and she sought the applicant’s views on this altercation. She
expressed concern that the applicant was not working the full range of hours necessary in order to do her job effectively, nor
was the applicant working her allocated day in the office, and answering office telephones when necessary. She stated to the
applicant that her paperwork was incomplete and that she was not working as a team member. However, Ms Swift made it
clear to the applicant that notwithstanding these concerns she wanted the applicant to remain employed by the respondent. Ms
Swift stated that to date the respondent had given the applicant substantial assistance, thus it would not have been in the
respondent’s interest to terminate the applicant’s contract of employment.
Ms Swift stated that the applicant did not respond to some of the issues raised and she was reluctant to engage in the
discussion. Ms Swift stated that during the meeting the applicant was unpleasant to Mr Bell. At one stage there was an
altercation between the applicant and Mr Bell as the applicant claimed that she was offended by some of the issues raised.
After approximately one hour the applicant requested that Mr Bell leave so that she could speak to Ms Swift on her own. The
applicant told Ms Swift that she felt she had been bombarded by Mr Bell and Ms Swift and accused Ms Swift of acting like a
silly little girl with her daddy (Mr Bell) helping her. Ms Swift was offended by these comments and asked the applicant to
leave the room. Ms Swift stated that the applicant then said she did not like working with the respondent and she told Ms Swift
that she resigned. Ms Swift understood that the applicant resigned because she did not want to comply with the respondent’s
requirements as detailed by Ms Swift during the discussions with the applicant at this meeting. Ms Swift understood the
applicant also resigned because she did not respect Mr Bell.
After the applicant resigned Ms Swift asked the applicant for the keys to the Bepton Place property so that she could hand
them over to the purchaser. The applicant then packed up her desk and Ms Swift told the applicant not to take any of the
respondent’s documents. Ms Swift stated that despite this request, the applicant did not leave any of the respondent’s
documents at her desk, but she did return office keys when requested to do so. The applicant then went to her car. Ms Swift
thought the applicant had left the respondent’s premises but the applicant returned after ten minutes and handed Ms Swift a
photocopy of a handwritten letter of resignation.
Ms Swift stated that it is her understanding that the applicant retains a copy of a work related video worth approximately $100,
a sales book worth $149 and four “Home Open” signs worth in excess of $100 each. She stated that it was her understanding
that the applicant retains these items on the basis she was given these items and that none were left in the respondent’s office.
Under cross examination Ms Swift agreed that the issue of the applicant buying an investment property through the respondent
was discussed at the 21 June 2002 meeting.
Submissions
The applicant submits that she was unfairly terminated when she was told by Ms Swift to leave the meeting on 21 June 2002.
She stated that even though she was terminated she wrote out a letter of resignation subsequent to this meeting because she
needed to obtain alternative employment and she wanted to ensure that the respondent could not claim commissions due to the
applicant for any sales completed following her termination. The applicant claimed that she was due commission from the four
houses that she organised to sell whilst employed by the respondent, at a rate of 50 percent of the commission payable, as this
was the commission agreement she had with Ms Swift. This rate of commission was the standard rate to be paid in the industry
even after a sales representative ceases employment with an agent.
The respondent submits that there was no jurisdiction for the Commission to hear the applicant’s unfair dismissal claim as no
termination had occurred. The respondent further argued that if the Commission did find there was a termination that in the
circumstances it was not unfair for the respondent to terminate the applicant’s contract of employment.
The applicant had a history of short term employment with various employers in the real estate industry and handing in her
resignation fitted in with this pattern of behaviour. At the meeting on 21 June 2002 held between Mr Bell, Ms Swift and the
applicant the evidence was clear that the respondent had no intention to terminate the applicant’s contract of employment. This
is reinforced by the respondent acknowledging the applicant’s good sales record for the month of May 2002 and by the
respondent giving the applicant ongoing support.
The respondent concedes that the meeting on 21 June 2002 degenerated when accusations were made by the applicant,
however even though this happened the applicant was not terminated by the respondent.
In relation to the applicant’s claim for benefits under her contract of employment, the respondent concedes that commission is
due on the four properties identified by the applicant in her application. However, the respondent stated that the commission
rate should be half of the 50 percent commission due to the applicant as the sales had not been finalised prior to the applicant
ceasing employment with the respondent, and that this was the arrangement discussed and agreed between the applicant and
respondent at the meeting between the applicant and Ms Swift in January 2002. The respondent argued that the applicant had
not discharged the onus on her to demonstrate that the contractual agreement between the applicant and the respondent was
that she was to receive 50 percent of the commission due on properties sold and settled subsequent to the applicant’s
termination. The respondent also argued that even though one of the four properties in question settled on the day prior to the
applicant finishing work with the respondent, the applicant’s commission on this property should be reduced given that work
remained to be undertaken in relation to that property subsequent to the applicant’s termination. Further the respondent is owed
$649.00 for a sales book, a video and four “Home Open” signs loaned to the applicant by the respondent which should be
offset against the commission owing to the applicant.
Finding and Conclusions
Was There A Dismissal?
In this particular case there needs to be a determination as to whether or not a dismissal occurred.
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In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court
of Australia said—
“termination at the initiative of the employer” involves a “termination in which the action of the employer is the principal
contributing factor which leads to the termination of the employment relationship”.
“[A]n important feature is that the act of the employer results directly or consequentially in the termination of the
employment and the employment relationship is not voluntarily left by the employee. That is, had the employer not taken
the action it did, the employee would have been remained in the employment relationship”. See Macken, McCarry and
Sappideen’s Law of Employment 4th Edition page 227-228.
I consider it is clear from the findings I make below in relation to this matter that the cessation of the employment relationship
between the applicant and respondent was at the instigation of the employee and not by any action on the part of the employer,
thus a dismissal did not take place.
Credibility
On the basis of what I saw and heard from the witnesses who testified in this matter, I am far from convinced that the
applicant’s version of events surrounding this matter is accurate.
I prefer the evidence of Ms Swift to that given by the applicant. Ms Swift gave her evidence in a clear and forthright manner.
Her evidence was consistent and thorough and not broken down during cross examination. I do not have the same confidence
in the evidence given by the applicant. At times the applicant was evasive when answering direct questions that were put to
her. I formed the view that she was selective about what she remembered about the meeting with Ms Swift in January 2002 and
about the events of the meeting with Ms Swift and Mr Bell on 21 June 2002. On this basis it is my view that where there is
conflict in the evidence I prefer the evidence given by Ms Swift to the evidence given by the applicant.
Given my views on witness credit, I make the following findings.
Was the Applicant Terminated?
I accept Ms Swift’s evidence that the respondent had no intention of terminating the applicant when the applicant was called to
a meeting on 21 June 2002 to discuss in general her conduct and performance. I find that at this meeting the applicant was not
terminated by Ms Swift or Mr Bell. The applicant gave evidence that she became upset during this lengthy meeting. The
applicant then requested to meet with Ms Swift on her own. The applicant again became upset and accused Ms Swift of acting
like a “little girl”. Given the applicant’s attitude, in my view it was not inappropriate for Ms Swift to request that the applicant
leave the meeting at this point. I find that the applicant was not terminated when Ms Swift required the applicant to leave the
meeting. I am supported in this view as subsequent to leaving the meeting with Ms Swift, on the applicant’s own evidence, the
applicant then wrote out a letter of resignation and handed a copy of this letter to Ms Swift. The applicant stated that she wrote
out her resignation letter so that she could seek out alternative employment and to ensure that the respondent could not claim
commissions due to the applicant for sales completed following her termination. Clearly this resignation letter would not have
been necessary if the applicant was terminated. Given these events I find that the applicant resigned of her own volition thus,
no termination took place. Therefore there is no jurisdiction for the Commission to deal with this part of the application.
Contractual Benefits due to the Applicant
The law in relation to contractual benefit claims in this jurisdiction is well settled (Ahern v The Australian Federation of
Totally and Permanently Incapacitated Ex Service Men and Woman (WA Branch Inc) (1999) 79 WAIG 1867 at 1869). The
Commission must determine whether the claim is one for a benefit to which the applicant is entitled under her contract of
employment. In an application of this nature, the onus is on the applicant to establish that the subject of the claim is a benefit to
which the applicant was entitled under her contract of employment. It is for the Commission to determine the terms of the
contract of employment and to ascertain whether the claim constitutes a benefit which has been denied under the contract of
employment, having regard to the obligations on the Commission to act according to equity, good conscience and the
substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v Usher (1984)
64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307).
It was conceded by the respondent that the applicant is owed monies for commission on the sale of the four properties detailed
in the applicant’s application, one of which settled the day prior to the applicant leaving the respondent’s employment. What is
in issue is the rate of commission to be paid. I accept Ms Swift’s evidence that there was an agreement between the applicant
and the respondent which was discussed at the meeting between Ms Swift and the applicant in January 2002 that any property
sales which were settled subsequent to the applicant’s employment ceasing with the respondent would attract a commission
rate of half of the 50 percent commission due. On this basis I accept that the applicant is entitled to the following commissions
for the three properties which settled after the applicant ceased employment with the respondent—
Commission
Properties
$ 301.25
for the sale of 7 Tempany Way, Koondoola
$1,452.25
for the sale of 95 Nollamara Avenue, Nollamara
$ 375.00
for the sale of 4 Storrington Crescent, Westminster.
In relation to the sale of 7 Bepton Place, Balga it is my view that the applicant is owed 50 percent of the commission due for
the sale of this property. I base this view on the fact that this settlement was effected on the day prior to the applicant leaving
the respondent’s employment and the handover of the property and the signing of relevant documents had been substantially
finalised. Ms Swift gave evidence that 50 percent commission (including superannuation) would be due to an agent whilst they
remained employed by the respondent. Accordingly, based on the respondent’s figures relating to commission due on this
property, the applicant is owed $925.00 in commission for this sale.
In relation to the applicant’s claim for superannuation, I accept the respondent’s contention that superannuation was included
in the 50 percent commission (or 25 percent where appropriate) due to the applicant. As superannuation entitlements have been
accommodated in the commission to be paid to the applicant no monies are due to the applicant in this regard.
The respondent requested that $649 be deducted from the commission owing to the applicant because the applicant did not
return a sales book, a video and four “Home Open” signs. As there was no express provision in the applicant’s contract of
employment that a deduction for the cost of these items could be made from commission due to the applicant, this claim by the
respondent is refused.
Thus, in relation to the applicant’s claim for benefits under her contract of employment an Order will issue for $3,053.50 to be
paid to the applicant.
_________
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2003 WAIRC 08020
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MARIE ANDREE TRIMBOLI, APPLICANT
v.
CUSMA PROPERTY CONSULTANTS, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
FRIDAY, 28 MARCH 2003
FILE NO/S.
APPLICATION 1276 OF 2002
CITATION NO.
2003 WAIRC 08020
_________________________________________________________________________________________________________
Result
Application to amend respondent’s name granted
_________________________________________________________________________________________________________
Order
Having heard Ms M Trimboli on her own behalf and Mr G Bull as agent on behalf of the Respondent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the name of the respondent be deleted and that there be substituted therefor the name, Cusma Corporation Pty Ltd
trading as Cusma Property Consultants.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________
2003 WAIRC 08069
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MARIE ANDREE TRIMBOLI, APPLICANT
v.
CUSMA CORPORATION PTY LTD T/AS CUSMA PROPERTY CONSULTANTS,
RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
THURSDAY, 3 APRIL 2003
FILE NO/S.
APPLICATION 1276 OF 2002
CITATION NO.
2003 WAIRC 08069
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal dismissed for want of jurisdiction. Application for contractual
benefits partially allowed.
_________________________________________________________________________________________________________
Order
HAVING HEARD Ms M Trimboli on her own behalf and Mr G Bull as agent on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby–
1)
ORDERS THAT the application alleging unfair dismissal be, and is hereby dismissed for want of jurisdiction.
2)
DECLARES THAT Marie Andrée Trimboli was denied a benefit under her contract of employment.
4
ORDERS the respondent to pay Marie Andrée Trimboli $3,053.50 within 7 days of the date of this order.
5
ORDERS that the application is otherwise hereby dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08011
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
RAYMOND TURNER, APPLICANT
v.
AIR LIQUIDE WA, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE
FRIDAY 28 MARCH 2003
FILE NO.
APPLICATION 1835 OF 2002
CITATION NO.
2003 WAIRC 08011
_________________________________________________________________________________________________________
Result
Application to accept applicant’s claim which was lodged out of time dismissed
Representation
Applicant
Mr R Turner on his own behalf
Respondent
Ms L Gibbs (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
On 6 November 2002 Raymond Turner (“the applicant”) referred a claim to the Western Australian Industrial Relations
Commission (“the WAIRC”) pursuant to s.29(b)(i) of the Industrial Relations Act, 1979 (“the Act”) that he was unfairly
dismissed by Air Liquide WA (“the respondent”) on 23 August 2002. Section 29(2) of the Act requires that such an application
be lodged within 28 days of the day the applicant’s employment terminated.
Given the application was lodged on 6 November 2002 this application is 47 days in excess of the required time frame to lodge
a claim. The matter was listed for hearing to allow the parties to put submissions and to give evidence as to whether or not the
application should be accepted under s.29(3) of the Act. Section 29(3) of the Act reads as follows—
“(3)
The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so.”
In reaching a decision in this matter I take into account whether there was an acceptable explanation for the delay, the merits of
the substantive application, whether the applicant took steps to make it clear to the respondent that he was unhappy with his
termination and that he would contest his termination and prejudice to the respondent. These guidelines were recently
discussed as being relevant to a matter of this nature by Beech S C in Anthony William Andrew v Metway Property Consultants
& Auctioneers (2002) 82 WAIG 3260. In applying these guidelines I am mindful that there is a 28 day time frame to lodge an
application and the Commission’s discretion in relation to a matter of this nature should not be exercised unless there is good
reason to do so.
I make the following findings taking into account the evidence and the guidelines outlined above.
The applicant gave evidence that on 23 July 2002 the applicant gave the respondent four weeks’ notice of his intention to cease
employment with the respondent, effective 23 August 2002. On or about 26 August 2002 the applicant contacted the
Commission’s Registry and requested that forms relating to an application for unfair termination be sent to him. At this stage
the applicant was unaware if he was employed under a federal or a state award. The applicant gave evidence that he filled out
the form sent to him and then lodged an application alleging unfair termination in the Registry of the Australian Industrial
Relations Commission (“the AIRC”) on 10 September 2002, which was within the required time frame for lodging an unfair
dismissal application in that jurisdiction.
The AIRC set down a conference which was to be held on 14 October 2002. Subsequently, the applicant requested that this
conference be adjourned due to medical issues, thus the conference was rescheduled to take place on 1 November 2002. By
1 November 2002 it was clear to the applicant that his employment was not covered by a federal award. Thus the applicant
discontinued his application in the AIRC. On 6 November 2002 the applicant then lodged this application.
Under cross examination the applicant stated that in early October 2002 he sought advice from an industrial agent about which
award applied to his contract of employment. I understand from the applicant’s evidence that he became aware at that stage
that a federal award did not apply to his contract of employment with the respondent.
The applicant confirmed that he received a Form R21A (Exhibit R1) from the respondent on or about 7 October 2002, which
stated that the respondent would move for dismissal of the applicant’s application for want of jurisdiction on the basis that the
applicant was not covered by a federal award or agreement. He also recalled that he had a discussion on or about the
18 October 2002 with the respondent’s representative, Ms Linda Gibbs, about award coverage.
The applicant stated that as a result of the Commission’s Registry giving him incorrect advice about which form to fill in, this
delayed him lodging an application in the appropriate jurisdiction.
I accept the applicant’s evidence that it was unclear to him whether or not he should file an unfair termination application in
the federal or state jurisdiction, however it is clear from the applicant’s evidence that he obtained advice from an industrial
agent in early October 2002 that his contract of employment was not covered by a federal award. Further it was clear to the
applicant on or about 7 October 2002 when he received a copy of Form R21A that the respondent had the view that a federal
award did not apply to the applicant’s contract of employment.
The respondent argued that the applicant’s explanation for the delay in lodging an application in the WAIRC was
unacceptable. The respondent also argued that the applicant did not make sufficient inquiry about award coverage subsequent
to ceasing employment with the respondent. The applicant had the opportunity to lodge a claim in the WAIRC within the
specified time after he had discussions with an industrial agent in early October 2002 and after it was made clear to him that it
was the respondent’s view that a federal award did not cover the applicant’s employment.
Even though the applicant was unwell at the time of lodging his application in my view he had sufficient time and capacity to
deal with the issue of award coverage more quickly than he did. Further, the applicant did not provide any reason justifying
why he did not lodge an application alleging unfair dismissal in the WAIRC in early October 2002.
In relation to the merits of this application the applicant stated that he resigned his employment with the respondent due to ill
health. He consistently requested to be taken off the on-call roster whereby he was working up to 24 hours a day, seven days a
week, three weeks out of four. He requested that he be taken off pager calls around March 2002 and that up until his
resignation in July 2002, apart from being referred to the respondent’s doctor for a review, no other action was taken by the
respondent in relation to these requests. This left the applicant in a position whereby he had no choice but to resign.
The respondent argued that sufficient steps were taken in order to deal with the applicant’s complaints. The respondent tried to
deal with issues relating to the applicant’s health by referring the applicant to the respondent’s own medical practitioner. The
respondent argued there were alternatives to the applicant resigning, as the applicant was offered the opportunity to undertake
casual and/or part-time work with the respondent subsequent to his resignation.
On the issue of merit it is my view that there could well be an arguable case. Even though the applicant left his employment
voluntarily it appears that the applicant had been seeking to have the issue of his deteriorating health dealt with for some time.
Apart from the referral of the applicant to the respondent’s doctor it does not appear that the applicant’s complaints in relation
to this matter were being taken seriously. It is also clear that the respondent was aware that the applicant was contesting what
the applicant claims was a termination.
However, this must be weighed against other factors relevant to this claim. In my view the applicant should have filed his
claim in the WAIRC earlier than he did so. It is quite clear that the applicant had advice from an industrial agent as early as the
beginning of October that his initial application was lodged in the wrong jurisdiction. This was confirmed a short time later by
the respondent (Exhibit R1). Inexplicably, the applicant chose not to file this application until after his AIRC application was
finally disposed of by the applicant discontinuing his application on 1 November 2002. Even then, the applicant waited a
further six days before lodging this application.
When looking at the relevant factors as a whole it is my view that it is appropriate to refuse this application to extend time
within which to file this application. There is an onus on an applicant to take reasonable steps to ensure that designated time-
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frames are met. It is my view that in this case the applicant did not take reasonable steps to ensure his claim was filed as
required. Given this, it is my view that the applicant has not discharged the onus on him to demonstrate that in all of the
circumstances it would be unfair not to accept this application, which was lodged 47 days out of time.
18 An Order dismissing this application will now issue.
_________
2003 WAIRC 08012
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
RAYMOND TURNER, APPLICANT
v.
AIR LIQUIDE WA, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
FRIDAY, 28 MARCH 2003
FILE NO/S.
APPLICATION 1835 OF 2002
CITATION NO.
2003 WAIRC 08012
_________________________________________________________________________________________________________
Result
Application to accept applicant’s claim which was lodged out of time dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Mr R Turner on his own behalf and Ms L Gibbs of counsel on behalf of the Respondent the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.

SECTION 29 (1)(b)—Notation of—
Parties

Number

Commissioner

Result

Al-Rikaby AJ

Inghams Enterprises Pty Ltd

2086/2001

BEECH SC

Discontinued

Bates A

1313/2002

GREGOR C

Dismissed

Beckett R

AR Little ATF Little Investment
Trust, Trading as Archie Martin Vox
(Esperance) WA.
Cleersteel Glass Security

1837/2002

KENNER C

Discontinued

Bell V

Department of Culture and the Arts

2032/2002

SCOTT C

Discontinued

Bell Z

Department of Culture and the Arts

2031/2002

SCOTT C

Discontinued

Bridger LA

Furniture Spot Wangara

699/2002

HARRISON C

Discontinued

Brundin BM

KNC Enterprises Pty Ltd t/a Niteshift
101 The Club
Derbarl Yerrigan Health Service Inc

1056/2002

COLEMAN CC

Discontinued

1320/2002

HARRISON C

Discontinued

Bywaters S

The Lawsons Group Pty Ltd

1769/2002

KENNER C

Discontinued

Campbell GR

Brown McAllister (WA) Pty Ltd

1419/2002

HARRISON C

Discontinued

Coonan MJ

Transtech Electronic Controls Pty Ltd

128/2003

SCOTT C

Discontinued

Coverdale M

Keverall Pty Ltd
Foodmart
Troy Van Heemst

1405/2002

KENNER C

Discontinued

1470/2002

GREGOR C

Dismissed

688/2002

SMITH C

Discontinued

1930/2002

KENNER C

Dismissed

Buckley S

Cross AK
Crute SK
Davies GS
De Gron Verger P

T/as

Hannans

Australian Plantation Timbers, APT
Forestry Pty Ltd, APT Nurseries Pty
Ltd
Seacourt Investments pty Ltd T/as
Lenards Mandurah
Michael Knight – Mars Bar and Café

Di Ciano I

Celeste Corporation Pty Ltd T/as Jiffy
Foods
Dewsons

Elvines SM

Ice Technologies Australia Pty Ltd

Devine L

840/2002

KENNER C

Dismissed

1814/2002

SCOTT C

Discontinued

2105/2002

GREGOR C

Discontinued

1651/2002

HARRISON C

Discontinued
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Foy TG

The Directors Terraqua Pty Ltd

1919/2002

COLEMAN CC

Discontinued

Francis KJ

Pilbeam Family Trust T/as Stamp-it
Rubber Stamp Co (WA)
Troy Morgan Morgans Trolley
Collection
Australian Yagad Pty Ltd Trading As
Morgans L/Bar
Parkerville Childrens Home (Inc)

27/2003

KENNER C

Dismissed

1664/2002

HARRISON C

Discontinued

1092/2002

GREGOR C

Discontinued

13/2003

SCOTT C

Dismissed

Gaff MJ
Gallack L
Gibson R
Horsley D

Consolidated Business Media Pty Ltd

2038/2001

GREGOR C

Discontinued

Horwood C

1610/2002

GREGOR C

Discontinued

Impson JM

Beachpark Investments Pty Ltd
trading as La Tropicana Cafe
Cottesloe
Mr and Mrs Ken Bradley

1988/2002

BEECH SC

Dismissed

Jackman BS

CGU Insurance Limited

1692/2002

BEECH SC

Discontinued

Jones C

Little Bandits Child Care Centre

1850/2002

KENNER C

Discontinued

Kaur K

Argyle Diamonds

546/2002

KENNER C

Dismissed

MacDonald G

Jarrahdale Solid Fuel Heating

1365/2002

KENNER C

Discontinued

McWhirter NE

Midwest Training Group INC T/A
The Apprentice & Traineeship
Company Midwest
Airolin Pty Ltd as trustee for the
HMW Insurance Unit Trust trading as
Westcourt Group Insurance Brokers
City & Suburban Group Pty Ltd ACN
054 920 795 As Trustee for the
Hampstead Unit Trust
K.D.B. Engineering Pty Ltd

1886/2002

GREGOR C

Discontinued

502/2002

GREGOR C

Discontinued

1585/2002

HARRISON C

Discontinued

Morris D
Murfit AS
Murfitt D

1742/2002

BEECH SC

Discontinued

851/2002

HARRISON C

Discontinued

Narbey HR

Downunder Subersible Manufacturing
Pty Ltd (ABN 27 098 297 539)
Education Department of WA

1449/2002

HARRISON C

Discontinued

Olynyk PM

Telstra Corporation Ltd

1584/2002

WOOD C

Dismissed

Palmer JS

Domenick Palumbo

26/2003

KENNER C

Dismissed

Porter SF

2040/2002

BEECH SC

Discontinued

Ramic E

Mikhaiel Pty Ltd
Medical Centre
Nautronix Ltd

1972/2002

BEECH SC

Discontinued

Raykos DL

Phoenix Holden Pty Ltd

1736/2002

HARRISON C

Discontinued

Regan M

Redback Safaris

296/2003

GREGOR C

Discontinued

Riley GN

Keedac Kaata-Koorling Enterprise &
Employment Development Aboriginal
Corporation
Phoenix Holden Wanneroo

857/2002

SCOTT C

Discontinued

2023/2002

SCOTT C

Dismissed

934/2002

KENNER C

Dismissed

Ryan V

Bunnings Building Supplies Pty Ltd
ABN 26008672179
Skywest Airlines Pty Ltd

488/2002

GREGOR C

Discontinued

Sandford V

Vic Park Motor Company

2211/2001

KENNER C

Discontinued

Scott NS

1123/2002

HARRISON C

Discontinued

Spencer R

Jack Hurley - Bunbury Air
Maintenance & Timberline Helicopter
Henry Walker Eltin

2215/2001

KENNER C

Discontinued

Taylor AJ

Penguin Books Australia Ltd

31/2003

BEECH SC

Discontinued

Varela V

2026/2002

SCOTT C

Dismissed

Westall G

Southern Coast Transit (Member of
Transport Management Group)
Supa Valu Westfield

1423/2002

KENNER C

Discontinued

Wilbraham BG

Caltex Kojonup Roadhouse

601/2002

HARRISON C

Discontinued

Murphy NS

Riley PW
Robinson D

T/A

Kinross

Wilkins R

Stadium Events Pty Ltd

1618/2002

BEECH SC

Discontinued

Willcox A

Miranda Smith

1615/2002

GREGOR C

Discontinued

Wilson a

Lion’s Eye Institute

35/2003

KENNER C

Discontinued
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Number
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Result

Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch
Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch
Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch
Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch

Accolade Catering
T/A Runway Cafe
Jandakot Airport

HARRISON C

C16/2003

27/02/03

Alleged unfair
dismissal due to
pregnancy

Concluded

Airlite Group

SCOTT C

C29/2003

28/02/03

Unfair
dismissal

Concluded

Burswood Hotel
Pty Ltd

HARRISON C

C233/2002

19/11/02

Unfair
dismissal

Concluded

Clarabelle Pty Ltd
T/A Prime
Laundry and
Drycleaners

WOOD C

C158/2002

08/10/02

Concluded

Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch
Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch
Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch
Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch
Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch
Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch

Dalebirk
Investments Pty
Ltd

WOOD C

C271/2002

31/01/03

Dispute
Regarding the
introduction of
changes in the
workplace
without
consultation
Alleged unfair
dismissal

Djooraminda

SCOTT C

C33/2002

1/05/02

Alleged unfair
dismissal

Referred

Djooraminda

SCOTT C

CR33/2002

5/03/03

Alleged unfair
dismissal

Dismissed

Glendalough Child
Care Centre

HARRISON C

C274/2002

07/02/03

Redundancy

Concluded

PB Foods Ltd

WOOD C

C35/2003

28/02/03

Dispute
regarding
current night
shift roster

Concluded

Personnel Services
and Labour Hire
Pty Ltd

HARRISON C

C27/2003

N/A

Alleged breach
of company
policy

Concluded

Australian
Municipal,
administrative,
Clerical and Services
Union of Employees,
Clerical and
Administrative
Branch

Foodland Associated
Limited
(ACN008 667 650)

HARRISON C

C226/2002

11/11/02

N/A

Discontinued

Concluded
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Western Australian
Government
Railways
Commission
Cockburn Cement
Ltd

BEECH SC,
SCOTT C,
SMITH C

CR358/1998

N/A

Alleged
discrimination

Dismissed

GREGOR C

CR6/2003

26/02/03

Removal of
warning letters

Withdrawn

Cockburn Cement
Ltd

GREGOR C

6/2003

20-Jan003

Alleged
victimisation

Referred

Cockburn Cement
Ltd

GREGOR C

CR6/2003

26/02/2003

Removal of
warning letters

Withdrawn

Iluka Resources
Limited

WOOD C

C174/2002

23/10/02

Alleged
victimisation

Concluded

Cockburn Cement
Ltd

GREGOR C

C183/2002

18/09/02

Superannuation
deductions

Concluded

Elgee Motor
Company

SMITH C

C144/2002

9/09/02

Failure to provide
time and wages
records to the
union

Discontinued

Kleenheat Gas

BEECH SC

C10/2003

21/01/03

Termination

Concluded

Plummers Industries
Pty Ltd

WOOD C

C8/2003

10/02/03

Overtime rates

Concluded

Printforce

BEECH SC

C30/2003

25/02/03

Redundancy

Concluded

Transfield Services
(Australia) Pty Ltd

KENNER C

C239/2002

12/11/02

Strike action

Concluded

Western Australian
Egg Marketing
Board

WOOD C

C4/2003

10/02/03

Alleged unfair
dismissal

Concluded

Attorney General
Department of
Justice

SCOTT C

PSAC55/2002

09/01/03

Instructions to
union member is
harsh and unfair

Referred

Chief Executive
Officer, Department
of Land
Administration
Chief Executive
Officer, Water and
Rivers Commission

SCOTT C

PSAC54/2002

N/A

Permanent status
of an employee

Concluded

SCOTT C

PSAC27/2002

N/A

Dispute over
contractual
entitlements

Concluded

Parties
Australian Railways
Union of Workers,
West Australian
Branch
Australian Workers'
Union, West
Australian Branch,
Industrial Union of
Workers - The
Australian Workers'
Union, West
Australian Branch,
Industrial Union of
Workers - The
Australian Workers'
Union, West
Australian Branch,
Industrial Union of
Workers - The
Australian Workers'
Union, West
Australian Branch,
Industrial Union of
Workers - The
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - The
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - The
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - The
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - The
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - The
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - The
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - The
Civil Service
Association of
Western Australia
Incorporated
Civil Service
Association of
Western Australia
Incorporated
Civil Service
Association of
Western Australia
Incorporated
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Director General,
Department of
Agriculture

SCOTT C

PSAC52/2002

23/12/02

Concluded

Director General,
Department of
Community
Development
Director General,
Department of
Consumer and
Employment
Protection
Governing Council
of Swan Tafe
(Formerly Known as
Midland College of
Tafe)
Managing Director,
Challenger TAFE

SCOTT C

PSAC4/2003

29/01/03

Reduction of
current
employment
conditions
Union member
not have to attend
an appointment

SCOTT C

PSAC37/2002

22/11/02

Conversion of
Public Sector
Employees to
permanent status

Concluded

HARRISON C

PSAC5/2003

29/01/2003

Conversion of an
employee to
permanent status

Concluded

HARRISON C

PSAC53/2002

16/01/03

Conversion to
permanent status

Concluded

The Commissioner
of Police

SCOTT C

PSAC30/2002

06/10/02

Concluded

Western Australian
Alcohol and Drug
Authority (Next
Step)
ACI Glass Packaging

SCOTT C

PSAC6/2002

19/03/02

GREGOR C

C84/2002

16/05/02

Alleged
misrepresentation
of the position of
Supervisor,
School Crossing
Section
Conference re
continuation of
contract of
employment
Job change work
practices

ACI Glass Packaging

GREGOR C

CR84/2002

06/02/03

Job change work
practices

Discontinued

ACI Glass Packaging

GREGOR C

CR84/2002

6/02/2003

Alteration to work
practice

Discontinued

West Australian
Newspapers Ltd

WOOD C

C244/2002

02/12/02

Dispute over
Relief Leading
Hands

Concluded

John Holland
Construction &
Engineering Pty Ltd

GREGOR C

C45/2003

N/A

Industrial action

Concluded

Director General of
Health,For Health In
His Capacity as
Board of the Metro
Health Services at
Dr Wayne Smit
Chief Executive
Officer Clinipath

SCOTT C

PSAC36/2002

28/10/02

N/A

Referred

SCOTT C

C204/2002

N/A

Union member
being transferred

Parties
Civil Service
Association of
Western Australia
Incorporated
Civil Service
Association of
Western Australia
Incorporated
Civil Service
Association of
Western Australia
Incorporated
Civil Service
Association of
Western Australia
Incorporated
Civil Service
Association of
Western Australia
Incorporated
Civil Service
Association of
Western Australia
Incorporated

Civil Service
Association of
Western Australia
Incorporated
Communications,
Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and Allied
Workers
Communications,
Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and Allied
Workers
Communications,
Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and Allied
Workers
Communications,
Electrical,
Electronic, Energy,
Information, Postal,
Plumbing and Allied
- The
Construction,
Forestry, Mining and
Energy Union,
Western Australian
Branch
Hospital Salaried
Officers Association
of Western Australia
(Union of Workers)
Hospital Salaried
Officers Association
of Western Australia
(Union of Workers)
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Minister for Health
as the Board of
Management for the
North Metropolitan
Health Service and
Others
Minister of Health as
the Board of
Management of the
East Metropolitan
Heath Service
Mr Paul Albert
Director General
Department of
Education Western
Australia
Mr Paul Albert
Director General
Department of
Education Western
Australia
Cutts Transport Pty
Ltd

SCOTT C

PSAC3/2003

29/01/2003

Dispute over
proposed position
rotations

Concluded

SCOTT C

PSAC49/2002

08/01/03

Redeployment

Concluded

HARRISON C

C266/2002

23/12/02

Long Service
Leave
entitlements

Concluded

HARRISON C

C266/2002

23/12/2002

Long Service
Leave
entitlements

Concluded

WOOD C

C219/2002

13/11/02

Redundancy

Concluded

DC & CJ Robinson

WOOD C

C256/2002

12/02/2003

Underpayment of
wages

Concluded

Intergrated
Containers

COLEMAN CC

C191/2002

09/10/02

Regarding
employees as
subcontractors

Concluded

Jakhaul Haulage
Contractors leave
entitlements and
correct

WOOD C

C14/2003

14/03/2003

Alleged non
payment of
annual rate for
public holidays

Concluded

Fire and Emergency
Services Authority of
Western Australia
Commissioner of
Police

HARRISON C

C19/2003

N/A

Long service
accrual

Concluded

SCOTT C

PSACR46/2003

N/A

N/A

Concluded

Commissioner of
Police

SCOTT C

PSAC34/2003

N/A

On call allowance

Referred

Commissioner of
Police Police Service
of Western Australia
The Hon. Attorney
General, Minister for
Justice
The Hon Attorney
General

SCOTT C

PSAC43/2002

09/01/03

Parental leave
entitlements

Concluded

BEECH SC

C14/2002

31/01/02

Concluded

BEECH SC

C135/2002

The Hon. Attorney
General

BEECH SC

C33/2003

17/0702
01/08/02
29/08/02
02/09/02
11/10/02
27/02/03

Hours of duty and
rates of pay for
industrial officers
Staffing
arrangments on
the Casuarina
Hospital Officers
Roster

Parties
Hospital Salaried
Officers Association
of Western Australia
(Union of Workers)

Hospital Salaried
Officers Association
of Western Australia
(Union of Workers)
State School
Teachers Union of
W.A. (Incorporated)
- The
State School
Teachers Union of
W.A. (Incorporated)
- The
Transport Workers'
Union of Australia,
Industrial Union of
Workers, Western
Australian Branch
Transport Workers'
Union of Australia,
Industrial Union of
Workers, Western
Australian Branch
Transport Workers'
Union of Australia,
Industrial Union of
Workers, Western
Australian Branch
Transport Workers'
Union of Australia,
Industrial Union of
Workers, Western
Australian Branch
United Firefighters
Union of Western
Australia
Western Australian
Police Union of
Workers
Western Australian
Police Union of
Workers
Western Australian
Police Union of
Workers
Western Australian
Prison Officers
Union of Workers
Western Australian
Prison Officers'
Union of Workers

Western Australian
Prison Officers'
Union of Workers
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PROCEDURAL DIRECTIONS AND ORDERS—
2003 WAIRC 08070
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
VALERIE VICKERSTAFF, APPLICANT
v.
GOLDTOP NOMINEES PTY LTD ACN 080213421 & OTHERS, RESPONDENTS
CORAM
COMMISSIONER S J KENNER
DATE
TUESDAY, 1 APRIL 2003
FILE NO/S.
APPLICATION 613 OF 2002
CITATION NO.
2003 WAIRC 08070
_________________________________________________________________________________________________________
Result
Order issued
Representation
Applicant
Mr G Stubbs of counsel
Respondent
Mr T Lyons of counsel
_________________________________________________________________________________________________________
Order
HAVING heard Mr G Stubbs of counsel on behalf of the applicant and Mr T Lyons of counsel on behalf of the respondents the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, by consent hereby orders—
(1)
THAT by 11 April 2003 the respondents make further and better discovery on affidavit of the documents in
its possession, custody or power including, but not limited, to:
(a)
payslips or pay read outs from MYOB relating to Ms Osborne for the period July 1999 to June 2000;
(b)
any time sheets or other records of hours worked by Ms Osborne for this period; and
(c)
Ms Osborne’s individual taxation return including group certificates for the 1999/2000 financial year.
(2)
THAT where the respondent is no longer in possession of documents referred to in paragraph 1 it shall file
and serve an affidavit setting out—
(a) what enquiries have been made concerning the documents’ whereabouts; and
(b) where the documents presently are, if not in the possession of the respondent.
(3)
THAT all documents discovered by the respondents be made available for inspection by the applicant by
17 April 2003.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07916
METAL TRADES (GENERAL) AWARD 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ANODISERS W.A. AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
WEDNESDAY, 12 MARCH 2003
FILE NO.
APPLICATION 740 OF 2002
CITATION NO.
2003 WAIRC 07916
Direction
WHEREAS on 11th November 2002 the Commission issued a Notice of Hearing to the parties that it would sit on Tuesday, 11th
March 2003 to hear the abovementioned matter; and
WHEREAS the matter was duly convened but was adjourned sine die by consent of the parties due to the absence of one of the
major participants; and
WHEREAS the Commission drew to the attention of the parties that there appeared to have been only limited attempts to conciliate
the matter; and
WHEREAS the Commission expressed the view that the parties should attempt to resolve the application by that purpose decided to
issue directions provided that the parties should meet and discuss the substance of the application.
NOW THEREFORE pursuant to the powers vested in it by Section 32 of the Industrial Relations Act 1979 the Commission hereby
orders—
1.
THAT the parties and the intervenor hereto should meet at times and dates fixed by them for the purpose of
exploring whether conciliation can resolve the application.
2.
THAT the application will not be listed until the parties advise the Commission that attempts to conciliate have
been unavailing.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________
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2003 WAIRC 07925
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CHARUNEE HORWOOD, APPLICANT
v.
BEACHPARK INVESTMENTS PTY LTD TRADING AS LA TROPICANA CAFE COTTESLOE,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
WEDNESDAY, 12 MARCH 2003
FILE NO.
APPLICATION 1610 OF 2002
CITATION NO.
2003 WAIRC 07925
_________________________________________________________________________________________________________
Result
Order for Further and Better Particulars
_________________________________________________________________________________________________________
Order
WHEREAS on 6th March 2003 the Respondent in this matter applied for further and better particulars and discovery of the claim
for alleged unfair dismissal by the Applicant ; and
WHEREAS on12 March 2003 the Commission conducted conference proceedings between the parties and heard the submissions
from the parties; and
WHEREAS the Applicant, herein, consents to the issuance of orders the Commission decided to grant the Order sought by the
Respondent; and
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by
consent, hereby orders—
THAT Charunee Horwood provide full details as to—
(1)
(a)
who dismissed you?
(b)
when were your dismissed?
(c)
how were you dismissed?
(2)
(a)
the date you were sexually harassed by Mr Oddone
(b)
how you were sexually harassed by Mr Oddone
(c)
where you were sexually harassed by Mr Oddone
(3)
The specification of all keys belonging to the Respondent you had in you possession as at 2 September 2002.
(4)
Precisely which park did Mr Oddone take you to on 23 August 2002?
(5)
What date did Colin Chazen inform you that you had been suspended without pay?
(6)
What date did Colin Chazen tell you that you would “not be receiving as many hours as Fulvio did not want to
work with you?”
(7)
The name of each and every work collegue to whom Mr Oddone “implied that you were leaving or that you had
been sacked’.
(8)
The words used by Oddone upon which such alleged implication is made.
(9)
(a)
when did you commence your current employment?
(b)
how much are you earning on your current employment?
(c)
copies of salary slips and salary advices from 2 September 2002 to date.
(10)
That the above further and better particulars and discovery be provided within 7 days of today’s date to the
Respondent.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________
2003 WAIRC 07926
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CHARUNEE HORWOOD, APPLICANT
v.
BEACHPARK INVESTMENTS PTY LTD TRADING AS LA TROPICANA CAFE COTTESLOE,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
WEDNESDAY, 12 MARCH 2003
FILE NO.
APPLICATION 1610 OF 2002
CITATION NO.
2003 WAIRC 07926
_________________________________________________________________________________________________________
Result
Order for Discovery
_________________________________________________________________________________________________________
Order
WHEREAS on 12th March 2003 the Applicant in this matter has applied for discovery and inspection of documents from the
Respondent; and
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WHEREAS on12th March 2003 the Commission conducted conference proceedings between the parties and heard the submissions
from the parties; and
WHEREAS the Respondent herein advised the Commission that they consented to the issuance of orders by the Commission
regarding discovery and inspection of pay slips and the Applicant’s personnel file including any oral or written warnings, but they
were not in the power and possession of rosters from 3rd June to date of termination nor in the power and possession of the
underwear given to the Applicant by Mr Oddone, and the Commission decided to grant the Order sought by the Applicant in part;
and
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by
consent, hereby orders—
THAT Beachpark Investments Pty Ltd trading as La Tropicana Cafe Cottesloe allow the discovery and inspection and
copying of the following documents—
(1)
All the Applicant’s pay slips showing hours worked, amounts earned including banked and cash payments, all
deductions, both those made for tax purposes and otherwise and all compulsory superannuation contributions
paid by Beachpark Investments.
(2)
The Applicant’s personnel file, including all oral or written warnings.
(3)
The above discovery and inspection of documents to take place within 7 days of the date hereof.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________

2003 WAIRC 08067
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THOMAS HOUSTON CAMERON, APPLICANT
v.
BOSTON SCIENTIFIC PTY LTD , RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
WEDNESDAY, 2 APRIL 2003
FILE NO.
APPLICATION 2084 OF 2002
CITATION NO.
2003 WAIRC 08067
_________________________________________________________________________________________________________
Result
Interlocutory Order issued.
Representation
Applicant
Mr G. Stubbs (of counsel)
Respondent
Mr A. Lucev (of counsel)
_________________________________________________________________________________________________________
Order
WHEREAS the Commission has before it an application pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979;
AND WHEREAS on 21 March 2003 the applicant applied for certain interlocutory orders;
AND WHEREAS the Commission heard the parties in relation to matters of discovery, production of documents and evidence by
way of audio link;
AND WHEREAS the Commission is of the opinion that an order is necessary for the fair and just hearing of the matter;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—
(A)
THAT by 2:00pm on Thursday, 3 April 2003—
(1)
The respondent provide discovery on affidavit of:
(a)
correspondence relating to complaints against the applicant’s performance generally and in particular
relating to the matters raised in paragraph 4 of the respondent’s Notice of Answer;
(b)
documents relating to the respondent’s policy in respect of boot stock and all documents specifically
relating to the applicant’s boot stock;
(c)
notes of meetings between Mr Fortin and the applicant on or about 19 November 2002 in Adelaide;
(d)
all relevant documents which reside or resided on the applicant’s laptop computer.
(2)
the applicant supply to the respondent copies of all financial documents showing monies earned by the applicant
since 6 December 2002.
(B)
THAT leave be granted for the applicant to adduce witness evidence by audio or video link from persons who are to be
called as witnesses who are resident in New South Wales and Victoria subject to the applicant meeting the reasonable
costs involved.
(C)
THAT the Notice of Application dated 21 March 2003 is otherwise hereby dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.

____________________
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2003 WAIRC 08026
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRENT CARRINGTON, APPLICANT
v.
PERTH 4WD WRECKERS PTY LTD TRADING AS THE PERTH 4WD CENTRE,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 28 MARCH 2003
FILE NO.
APPLICATION 99 OF 2003
CITATION NO.
2003 WAIRC 08026
_________________________________________________________________________________________________________
Result
Extension of time granted
Representation
Applicant
Mr R Cywicki of counsel
Respondent
Mr G Miller as agent
_________________________________________________________________________________________________________
Order
HAVING heard Mr R Cywicki of counsel on behalf of the applicant and Mr G Miller as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the referral of the herein application be and is hereby accepted out of time.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08044
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PAUL SCOTT, APPLICANT
v.
SEALCORP HOLDINGS LIMITED, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 1 APRIL 2003
FILE NO.
APPLICATION 289 OF 2003
CITATION NO.
2003 WAIRC 08044
_________________________________________________________________________________________________________
Result
Application for extension of time in which to file application dismissed
Representation
Applicant
Mr B. Stokes appeared for the Applicant
Respondent
Ms L. Gibbs appeared for the Respondent
_________________________________________________________________________________________________________
1

2
3
4
5

6
7

8

Reasons for Decision
On 7th March 2003 Paul Scott (the Applicant) filed an application pursuant to s.29 of the Industrial Relations Act, 1979 (the
Act) seeking orders from the Commission what he says was an unfair dismissal of him by Sealcorp Holdings Limited (the
Respondent). On 25th November 2002 the Applicant by written resignation gave four weeks notice to the Respondent. He
claims circumstances surrounding the resignation amount to a dismissal of him by the Respondent.
The application lodged, as it was on 7th March 2003, was 49 days after the time limit for lodging of application expired in
accordance with s.29(2) of the Act which requires that referral under s.29(1)(b)(i) must be made ‘no later than 28 days after the
date on which the employee’s employment is terminated’.
It was because the application is clearly out of time that the Commission listed the matter to hear argument from the Applicant
as to why the time prescribed in s.29(2) of the Act should be extended.
The Commission has the power to extend the time in which an Applicant can lodge an application and has had this power since
s.29(3) of the Act, as part of the amendments to the Act made in s.139 Labour Relations Reform Act (LRRA), came into effect
on 1st August 2002.
The Commission has since considered the effect of the amendment particularly Senior Commissioner Beech in his decision in
Anthony William Andrew v Metway Property Consultants and Auctioneers (2002) 82 WAIG 326 and in more detail by
Kenner C. in Nicole Azzalini v Perth Inflight Catering (2002) 82 WAIG 2992. I respectfully adopt the Principles that the
learned Commissioner extracted from the relevant cases and which he has set out in paragraph 28 of his Reasons for Decision.
In an application, such as this it is clear that the time limits imposed by the Act are to be complied with. The Applicant must
establish the circumstances in which the discretion that clearly resides in the Commission to extend time, should be exercised
in favour of his or her application.
Such an extension is not to be considered as automatic and the discretion to extend the time is for the purpose of enabling the
Commission to do justice between the parties. It falls to the Applicant to demonstrate that compliance with s.29(2) of the Act
would work an injustice and be unfair in all of the circumstances.
I take this to mean the circumstances as they apply to both the parties. It is not only necessary to consider what caused the
Applicant to delay, it is also necessary to consider the effect upon the Respondent of granting the application and whether that
would work an injustice to the Respondent and be unfair.
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Relevant to whether extension should be granted is the length of the delay and the explanation for it and whether the Applicant
opposed the termination and gave notice that it would be contested. It is also necessary that the merits of the substantive
application reveal that there is a sufficiently arguable case.
10 Prejudice to the Respondent is to be considered, but that of itself is not sufficient basis to refuse to grant an application for
extension.
11 The Applicant says that he had been employed as a data operator by the Respondent. His own evidence makes it clear that he
had difficulty doing the work. That I must say, is at odds with the Applicant’s history in data entry with previous employers as
exposed in his cross examination by Ms Gibbs who appeared for the Respondent.
12 The Applicant said that he had been counselled by the Respondent on a number of occasions and he had received written
warnings. In addition it was clear from his evidence in chief and cross examination that he was aware that he was having
difficulties. He sought assistance from the Respondent to deal with them and the Respondent gave that assistance by, providing
counselling services to him on no less than six separate occasions. At the end of the day the Applicant decided that he could no
longer perform the duties and he gave one month’s notice. He worked the notice except for a few days at the end when due to
his child minding responsibilities he had to take time off.
13 The Applicant told the Commission that after he was dismissed he had no thoughts about filing an application until he read an
article in the newspaper sometime in January 2003, more than a month after his termination date and two months after the time
when he gave his notice. He then decided that he would see whether there were any avenues available to him to make an
application and he contacted a number of industrial agents. He was concerned about the level of fees that those agents
demanded because he was not working at the time. He eventually contacted an agent who was prepared to take up his case but
was unable to do so immediately because the Applicant was unable to pay him. No application was filed until three weeks after
the contact was made with that agent, by then the Applicant was in work and had sufficient funds to pay the agent and the
application fee of $50.00.
14 There was no attempt by the Applicant to file an application prior to this time to take advantage of the provisions in the
Industrial Relations (General) Regulations 1997 which allow the Registrar, Deputy Registrar or Clerk to waive the fees in
cases where they consider it is reasonable to do so. It is passing strange that such an application was not made after the time the
Applicant had received specialist professional advice on his application. That is a factor which needs to be taken into account.
15 The above is sufficient scan of the information which has been placed before the Commission in the arguments heard on 21st
March 2003. Applying now the Principles set out in Azzalini’s Case (ibid) the length of the delay is inordinate in this case. It is
49 days in addition to the 28 days allowed by the Act. The explanation for it does not in my opinion provide justification for
the length of delay. That the Applicant read about constructive dismissal in a newspaper some two months after he gave his
notice is insufficient justification and even then after he received professional advice it was still another three weeks before an
application was filed when an application could have been filed even though the Applicant was out of funds. The length of the
delay is not justifiable on the evidence before the Commission.
16 Insofar as the acceptance of termination is concerned on the Applicant’s own evidence he suffered a history of difficulty with
this work which resulted in counselling and written warnings by the Respondent. Additionally at the Respondent’s costs he
received professional counselling from what I infer from the evidence was a psychologist about his difficulties in the
workplace. On his own evidence the Applicant had had enough and decided that he would resign. This is not a classic case of
constructive dismissal at all. He was not, as discussed in The Attorney General v Western Australian Prison Officers’ Union of
Workers (1995) 75 WAIG 3166, pushed from the job. He made his own decision whether he would stay or go but for the
benefit of his health he decided that he needed to go. It is very doubtful that there is merit in the substantive application or that
there is a sufficiently arguable case. The application for extension fails on that basis.
17 There would be prejudice to the Respondent in granting this extension. Here is a situation where it is clear that the Respondent
tried to assist the Applicant to do the job it paid him to do. It is true that it did not agree to his requests for a transfer to another
position but it did attempt to assist him by giving him a greater margin for error and provide him counselling both inside the
firm and professional counselling outside of it. If an employer has done all these things that a reasonable employer ought to do
and the Applicant decides to exercise his right to leave it would be prejudicial to grant an extension of time. In any event it is
open to find, and I do, that on the Applicant’s own admission he was not dismissed from his employment but left it voluntarily.
Therefore as in Azzalini’s Case there has been no dismissal to attract the jurisdiction in the Commission. The Applicant’s case,
if that is true, would have no prospect of success and it could never be said it would be unfair not to accept an application out
of time in these circumstances.
18 Because of the facts that I have exposed against the test to be applied the Commission will refuse to extend the time within
which the referral may be made.
_________
2003 WAIRC 08045
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PAUL SCOTT, APPLICANT
v.
SEALCORP HOLDINGS LIMITED, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 1 APRIL 2003
FILE NO.
APPLICATION 289 OF 2003
CITATION NO.
2003 WAIRC 08045
_________________________________________________________________________________________________________
9

Result
Application for extension of time in which to file application dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Mr B. Stokes who appeared on behalf of the Applicant and Ms L. Gibbs who appeared on behalf of the
Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the application for extension of time in which to file the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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NOTICES—Appointments—
Industrial Relations Act 1979
I, the undersigned, the HONOURABLE DAVID KINGSLEY MALCOLM AC CitWA, Chief Justice of Western Australia, in
exercise of the powers conferred on me by section 85(6) of the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE
THE HONOURABLE CARMEL JOY McLURE, a Judge of the Supreme Court of Western Australia, to be an Acting Ordinary
Member of the Western Australian Industrial Appeal Court on 1 April 2003 or until the completion of the hearing and
determination of any proceedings her Honour may be participating in at the expiration of that period.
As witness my hand this 20th day of March 2003.

CHIEF JUSTICE OF WESTERN AUSTRALIA

NOTICES—Union matters—
NOTICE
FBM No. 001 of 2003
NOTICE is given of an application by the “United Firefighters’ Union of Western Australia” to the Full Bench of the Western
Australian Industrial Relations Commission for an alteration to rule 5 – Eligibility at Rule 5 (e) (14) (b).
The existing sub-rule and the proposed amendment are set out below:
Existing Eligibility Sub-Rule
(e)

5 - ELIGIBILITY
Provided however that the following persons shall not be eligible for membership of the Union: …
(14) Any person employed:
(a) By the Western Australian Bush Fires Board; or
(b) As communications officer, trainee communications officer, communications supervisor, storeman, store officer,
general assistant and technical officer by the Western Australian Fire Brigades Board.

Proposed Amendment to the Eligibility Sub-Rule
5 - ELIGIBILITY
Provided however that the following persons shall not be eligible for membership of the Union: …
(14) Any person employed:
(a)
By the Western Australian Bush Fires Board; or
(b)
As communications officer, trainee communications officer, communications supervisor, Storeman, store
officer, general assistant and technical officer by the Western Australian Fire Brigades Board
The matter has been listed before the Full Bench on Monday 26th May 2003 at 10.30 am.
A copy of the Rules of the organisation and the proposed rule amendment may be inspected on the 16th Floor, 111 St Georges
Terrace, Perth.
Any organisation registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that he/she has a
sufficient interest or desires to object to the application may do so by filing a notice of objection in accordance with the “Industrial
Relations Commission Regulations 1985”.
(Sgd.) D. MacTIERNAN,
[L.S.]
Deputy Registrar.

(e)

1 April 2003
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FULL BENCH—Appeals against decision of Commission—
PARTIES

CORAM

DELIVERED
FILE NO/S.
CITATION NO.

2003 WAIRC 08263
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
GLENN JOSEPH DE FREITAS, APPELLANT
- and YOUANMI SITE SERVICE ROAD TRAIN BULK HAULAGE, RESPONDENT
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER P E SCOTT
COMMISSIONER S WOOD
TUESDAY, 6 MAY 2003
FBA 15 OF 2002
2003 WAIRC 08263

Appeal to the Full Bench - Unfair dismissal claim - Want of prosecution - Appeal dismissed
_________________________________________________________________________________________________________
Decision
Appeal dismissed for want of prosecution
Appearances
Appellant
No appearance
Respondent
No appearance
_________________________________________________________________________________________________________

1

Reasons for Decision
INTRODUCTION
These are the unanimous reasons for decision of the Full Bench.

2

On 19 March 2002, a notice of appeal was filed herein on behalf of the above-named appellant, Glenn Joseph De Freitas,
against the decision of a single Commissioner given on 26 February 2002 in matter No 1283 of 2001 in relation to an
application made by the appellant pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”).

3

A declaration of service by the appellant declares that the notice of appeal was served on Ambrose Stacey of Youanmi Site
Service Road Train Bulk Haulage, by hand, at 14 Moorambine Street, Wedgefeild (sic). That declaration of service was filed
on 27 March 2002.

4

On 2 September 2002, Mr John Rossi, Director of Operations in this Commission, advised the appellant, by letter, that he was
required to attend to a number of procedural matters if the appeal were to proceed.

5

No further steps have been taken by the appellant since the filing and service of the appeal, according to the file. Accordingly,
the matter has been referred to the Full Bench which has brought it on of its own motion according to Practice Note 2 of
2000 and required by notice to the parties of 25 March 2003 at the addresses of each shown on the notice of appeal that the
parties submit to the Commission in writing, should they wish to do so, whether the appeal should be dismissed there having
been no steps taken to advance it for a period of 12 months. A letter to that effect dated 25 March 2003 was sent to both
parties, and to Mr De Freitas, in particular, at the address shown on the notice of appeal for him, at 2 Baler Close, South
Hedland. Neither notice has been returned. A notice of hearing dated 25 March 2003 was also forwarded to the parties at the
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same addresses. The parties were advised that they could deal with this matter by way of written submissions in the notice by
letter of 25 March 2003 to each.
6
That letter also advised, inter alia, “However, if no submissions or only one is made the Full Bench will deal with the matter in
the absence of the same”. No submissions have been received, on behalf of the appellant. Written submissions have been
received on behalf of the respondent.
7
Pursuant to s.27(1)(d) of the Act, the Full Bench was satisfied that both parties were duly served with notice of proceedings,
and proceeded to hear and determine the matter in the absence of those parties.
8
The determination of whether or not an appeal should be dismissed on account of a failure to prosecute the matter is a
discretionary one and the exercise of such discretion is not fettered by absolute or inflexible rules. Matters going to the length
of delay, the explanation for the delay, the likely injustice to the appellant if the claim is dismissed or the prejudice faced by
the respondent if the appeal proceeds, notwithstanding the delay, are relevant considerations. Further, the question to be asked
can be put this way. Has the appellant’s default been intentional and continuous or has there been inordinate and inexcusable
delay on the part of the appellant or her/his lawyers giving rise to a substantial risk that a fair hearing would not be possible or
to seriously prejudice the respondent (see AWU v Barminco Pty Ltd – Plutonic Project (2000) 80 WAIG 3162 (FB) and the
sort of relevant factors referred to therein and Burch v Oretek Ltd (2002) 82 WAIG 2853 at 2856-2857 (FB)). The Commission
and the parties have a right to expect that applications, particularly those relating to termination of employment, be pursued
with expedition (see Burch v Oretek Ltd (FB) (op cit)).
9
In this case, no explanation has been advanced for the delay, no hardship has been pleaded, nothing has occurred in the matter
and no step been taken by or on behalf of the appellant for over 13 months, and no attempt has been made to establish that
there is any serious case to be tried or that hardship would occur. Put another way, the appellant’s default has been, both
continuous and one can properly infer from the above facts, intentional. Next, there has been an inexcusable unexplained
inordinate delay of 13 months since a step was taken by the appellant in the appeal. The justice of the matter requires (see
Burch v Oretek Ltd (FB) (op cit)) that the respondent not be subjected to such a delay.
10 A proper exercise of the discretion, therefore, requires in this case, particularly having regard to the fact that the appellant has
not even seen fit to respond to the notice of hearing, or the invitation to make written submissions, or to appear, would be to
dismiss this application for want of prosecution. The written submissions for the respondent properly support such a
conclusion. That that is the case arises, too, for those reasons with the proper consideration of the interests of the parties.
Further, the equity, good conscience and substantial merits of the case require such a dismissal, for those reasons (see
s.26(1)(a) and s.27(1)(a)(ii) of the Act). More particularly, for those reasons, too, it is not in the public interest that a matter
which has not been prosecuted for such an inordinate period of time, should not be dismissed (see s.27(1)(a)(ii)).
11 For those reasons, the appeal was dismissed for want of prosecution.
_________
2003 WAIRC 08250
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GLENN JOSEPH DE FREITAS, APPELLANT
- and YOUANMI SITE SERVICE ROAD TRAIN BULK HAULAGE, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER P E SCOTT
COMMISSIONER S WOOD
DELIVERED
MONDAY, 5 MAY 2003
FILE NO/S.
FBA 15 OF 2002
CITATION NO.
2003 WAIRC 08250
_________________________________________________________________________________________________________
Decision
Appeal dismissed for want of prosecution
Appearances
Appellant
No appearance
Respondent
No appearance
_________________________________________________________________________________________________________
Order
This matter having come on for hearing before the Full Bench on the 5th day of May 2003, and there being no appearance by or on
behalf of the appellant, and there being no appearance by or on behalf of the respondent, and the Full Bench being satisfied that the
parties had been duly served with a notice of proceedings, and the Full Bench having determined that the matter should be
dismissed for want of prosecution, and that reasons for decision will issue at a future date, it is this day, the 5th day of May 2003,
ordered that appeal No. FBA 15 of 2002 be and is hereby dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

____________________
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2003 WAIRC 08255
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JAMES AUSTIN FULLER, APPELLANT
- and NORTH BEACH BOWLING CLUB, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
DELIVERED
MONDAY, 5 MAY 2003
FILE NO/S.
FBA 31 OF 2001
CITATION NO.
2003 WAIRC 08255
Unfair dismissal claim – Appeal to the Full Bench from decision of a single Commissioner – Death of appellant –
Application to substitute executor as appellant – s.4 Law Reform (Miscellaneous Provisions) Act 1941.
_________________________________________________________________________________________________________
Decision
Application for substitution granted and appeal discontinued
Appearances
Appellant
Ms J Boots (of Counsel), by leave
Respondent
Mr L Pilgrim, as agent
_________________________________________________________________________________________________________

1
2

3
4
5
6

7
8

9

10

11

12

13

14

Reasons for Decision
INTRODUCTION
These are the unanimous reasons for decision of the Full Bench.
This was originally an application made by Mr James Austin Fuller on 24 December 1999 pursuant to s.29(1)(b)(i) of the
Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”). By it he claimed that he had been unfairly
dismissed from his employment by the above-named respondent on 23 December 1999. The application was opposed by the
respondent. The matter came on for hearing before a single Commissioner on 17 August 2000, 20 December 2000, and also on
29 and 30 March 2001. An order, whereby the Commissioner dismissed the application, issued and was perfected on 18 May
2001.
By notice of appeal filed in the name of Mr Fuller on 8 June 2001, he appealed against that decision pursuant to s.49 of the Act.
The Full Bench listed the appeal for hearing and determination on 6 November 2002.
On that day the Full Bench was advised by Mr Gandini (of Counsel), for the appellant, that Mr Fuller had died. No grant of
probate or letters of administration had been sought or obtained.
Notwithstanding the opposition of Mr Pilgrim, the agent for the respondent, the Full Bench adjourned the matter to enable the
solicitors for the estate to consider what ought to be done, the injustice likely to be occasioned to the appellant by a dismissal
of the appeal being manifestly greater than that which might be occasioned to the respondent by adjourning the proceedings.
The matter was eventually re-listed before the Full Bench finally on 28 April 2003.
An application was made to substitute the executor of the will of James Austin Fuller, deceased, Ms Jennifer Helen Fuller, as
the appellant. Probate of the late Mr Fuller’s last will and testament, executed on 11 June 1999, had been granted to her by the
Supreme Court of this state on 14 March 2003 (see exhibit 1).
The application to substitute Mrs Fuller, as the executor of the will of Mr Fuller, as a party in lieu of Mr Fuller, who of course
was deceased, was not opposed. He had died, it was not in issue, on 15 April 2002, ten months after the notice of appeal was
filed.
It was submitted that, pursuant to s.4 of the Law Reform (Miscellaneous Provisions) Act 1941, the cause of action constituted
by the application at first instance (and one presumes by this appeal) survived for the benefit of the estate of the deceased. That
that was the case, was a matter not accepted by Mr Pilgrim. It was submitted, too, that the executor of the estate required to be
substituted as appellant to give effect of the provisions of the Law Reform (Miscellaneous Provisions) Act 1941.
In our opinion, the correct characterisation of the application to substitute a party, is that the executor is required to become a
party in order to pursue a cause of action which she claims survives for the benefit of the estate of her late husband, the abovenamed applicant; namely a claim of unfair dismissal and with it a claim for compensation. There was no claim in the
application for reinstatement. (Whether an applicant can waive any claim for reinstatement, of course, given that compensation
can only occur if reinstatement is impractical, is not a question which is required to be determined in these proceedings). The
application was not opposed.
In our opinion, the substitution of the executor as appellant was entirely necessary to enable the estate to pursue any claim
which the estate might have and which lay with it by virtue of the operation of the Law Reform (Miscellaneous Provisions) Act
1941, and because the executor so obviously had an interest in the subject matter of the proceedings. Further, the “presence” of
the executor in the appeal as a party was necessary for the adjudication of the matters in dispute, whatever form that
adjudication might take, and the matter was one which was required to be resolved between the executor and the respondent. It
is trite to observe that the appeal could not proceed unless the executor became a party (see generally Cairns “Australian Civil
Procedure”, 4th Edition, pages 318-319).
We should add that whilst the commentary and the authorities referred to in Cairns (op cit) relate to specific rules of the
Supreme Courts of various states, which have no equivalent in this Commission, nonetheless, the Commission exercising its
powers under s.27(1)(j) and (v), and having regard to s.26(1)(a) and (c) of the Act, should also have regard, although somewhat
more generously than in the civil jurisdiction, to the factors which we have outlined above in these proceedings. Accordingly,
the order to substitute the executor for the deceased as appellant was both necessary and required in order to serve the interests
of justice.
We wish to make it clear that whether “a cause of action” survives for the purposes of the Law Reform (Miscellaneous
Provisions) Act 1941 in this case for the purposes of this appeal and the application made at first instance, is not a question
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which the Full Bench was required to determine but it was a question which, even to that extent, ((ie) the determination of that
question), the estate through the executor, was entitled to pursue and have determined.
15 Whether an application under s.29(1)(b) of the Act constitutes a “cause of action” for the purposes of these proceedings was
also unnecessary for the Full Bench to determine.
16 As it turned out, it was unnecessary to determine that question or to determine the merits of the appeal. That is because after
the order for substitution of a party was made, the appellant executor, Mrs Fuller, applied for leave to discontinue the appeal.
That application was not objected to and was granted.
_________
2002 WAIRC 06950
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JAMES AUSTIN FULLER, APPELLANT
v.
NORTH BEACH BOWLING CLUB, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER J H SMITH
DELIVERED
WEDNESDAY, 6 NOVEMBER 2002
FILE NO/S.
FBA 31 OF 2001
CITATION NO.
2002 WAIRC 06950
_________________________________________________________________________________________________________
Result
Appeal adjourned sine die
Appearances
Appellant
Mr L Gandini (of Counsel), by leave
Respondent
Mr L H Pilgrim, as agent
_________________________________________________________________________________________________________
Order
This matter having come on for hearing before the Full Bench on the 6th day of November 2002, and having heard Mr L Gandini (of
Counsel), by leave, on behalf of the appellant and Mr L H Pilgrim, as agent, on behalf of the respondent, and the Full Bench having
determined that the following orders were necessary and expedient for the just hearing and determination of the matter, and the
parties herein having waived the requirements of s35 of the Industrial Relations Act 1979 (as amended), it is this day, the 6th day of
November 2002, ordered and directed as follows—
(1)
THAT the hearing and determination of appeal No. FBA 31 of 2001 be and is adjourned sine die.
(2)
THAT the Commission have the right to call the said matter on, on its own motion, for hearing and
determination.
(2)
THAT there be liberty to either party to apply to relist this appeal for hearing and determination with
48 hours notice to the Commission and either party.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________
2003 WAIRC 07944
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JAMES AUSTIN FULLER, APPELLANT
- and NORTH BEACH BOWLING CLUB, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 14 MARCH 2003
FILE NO/S.
FBA 31 OF 2001
CITATION NO.
2003 WAIRC 07944
_________________________________________________________________________________________________________
Decision
Appeal adjourned sine die
Appearances
Appellant
Ms J Boots (of Counsel), by leave
Respondent
Mr L Pilgrim, as agent
_________________________________________________________________________________________________________
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Orders and Directions
This matter having come on for hearing before the Full Bench on the 14th day of March 2003, and having heard Ms J Boots (of
Counsel), by leave, on behalf of the appellant and Mr L Pilgrim, as agent, on behalf of the respondent, and the Full Bench having
made such orders and given such directions as are necessary or expedient to the just and expeditious determination of the matter,
and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day,
the 14th day of March 2003, ordered and directed as follows:(1)
THAT the hearing and determination of appeal No. FBA 31 of 2001 be and is hereby adjourned sine die.
(2)
THAT the Commission have the right to call the said matter on, on its own motion, for hearing and
determination.
(3)
THAT there be liberty to either party to apply to relist this appeal for hearing and determination by written
notice to the Commission and to the other party.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________
2003 WAIRC 08196
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JAMES AUSTIN FULLER, APPELLANT
- and NORTH BEACH BOWLING CLUB, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
DELIVERED
MONDAY, 28 APRIL 2003
FILE NO/S.
FBA 31 OF 2001
CITATION NO.
2003 WAIRC 08196
_________________________________________________________________________________________________________
Decision
Application for substitution granted and appeal discontinued
Appearances
Appellant
Ms J Boots (of Counsel), by leave
Respondent
Mr L Pilgrim, as agent
_________________________________________________________________________________________________________
Order
This matter having come on for hearing before the Full Bench on the 28th day of April 2003 and having heard Ms J Boots (of
Counsel), by leave, on behalf of the appellant, and Mr L Pilgrim, as agent, on behalf of the respondent, and the appellant, on the 31st
day of March 2003, having filed in the Registry of the Commission an application to substitute one appellant for another and having
made an oral application to discontinue the appeal, and the respondent having made no objection to the applications, and the Full
Bench having determined that the applications should be granted and reasons for decision will issue at a future date, and the parties
herein having waived their rights pursuant to s.35 of the Industrial Relations Act (1979) as amended, it is this day, the 28th day of
April 2003 ordered and declared as follows:(1)
THAT Jennifer Helen Fuller, as executor of the estate of the late James Austin Fuller, be substituted
as appellant for James Austin Fuller.
(2)
THAT leave to discontinue this appeal be and is hereby granted.
(3)
THAT the Full Bench does hereby refrain from hearing the matter further.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
____________________
2003 WAIRC 08203
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRIAN RYDER, APPELLANT
- and BEAULIEU OF AUSTRALIA LIMITED, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 29 APRIL 2003
FILE NO/S.
FBA 2 OF 2003
CITATION NO.
2003 WAIRC 08203
_________________________________________________________________________________________________________
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Appeal upheld; decision at first instance suspended and matter remitted to the Commission at first
instance

Appearances
Appellant
Respondent

Mr P Mullally, as agent
Ms P J Giles (of Counsel), by leave, and with her Ms D L Flint
(of Counsel), by leave
_________________________________________________________________________________________________________
Reasons for Decision
THE PRESIDENT—
1

2

3

4

5
6

7
8

INTRODUCTION
This is an appeal by the above-named appellant employee brought under s.49 of the Industrial Relations Act 1979 (as
amended) (hereinafter referred to as “the Act”). It is an appeal against the order of the Commission at first instance, constituted
by a single Commissioner, whereby he dismissed an application made pursuant to s.29(1)(b)(i) of the Act by the above-named
appellant for want of jurisdiction. That decision is dated 20 December 2002.
GROUNDS OF APPEAL
The appellant now appeals against that decision on the following grounds (see pages 2-4 of the appeal book (hereinafter
referred to as “AB”)):“The learned Commissioner erred in his findings as follows—
1.
That the appellant wished to be self-employed and used such a finding to conclude that the applicant “ran
his own show” and worked independently and autonomously from the respondent; when there was no such
evidence.
2.
That the appellant was engaged by the respondent in 1996, when in fact on the evidence he ought to have
found that the appellant was first employed by the respondent in 1990 when the respondent was called
Sterling Carpets Pty Ltd;
3.
That the appellant was not required to wear a uniform when on the totality of the evidence the Company
shirts which the respondent provided to the applicant were clearly intended by the respondent to be worn.
4.
That the appellant worked Monday to Friday of his own choosing, when on a fair and proper assessment of
the evidence he was required to work a normal working week in consideration of the payment of his retainer
by the respondent.
5.
That the appellant was able to perform other work which the learned Commissioner meant he could work
for other employers at the same time as his employment by the respondent, when according to the evidence
such work would have been repugnant to the contract between the appellant and the respondent.
6.
That the appellant formed the intention that he was an agent of the respondent until termination when he
then wanted to be classed as an employee. The learned Commissioner confused the issue in such a finding
because as a matter of law an “agent” can be an “employee”, and the learned Commissioner therefore fell
into error in his approach to a proper consideration of the evidence.
7.
That the Conflict of Interest/Confidentiality Agreement signed by the appellant on the 23rd October
1998 (EXHIBIT BR6) did not reflect documentary evidence of the appellant’s employment status when on
its face and on a fair and proper interpretation it declared that the appellant was currently employed by the
respondent and no other person or company,
8.
That the appellant took absences each year of about two weeks and advised the respondent of these when on
a fair and proper assessment of the evidence the appellant applied for annual leave and was paid for each
period of annual leave.
9.
That having correctly applied the “Control test” and found that there were specific features of the
employment relationship which pointed to the existence of a contract of service, he then proceeded to
purport to look at the whole of the relationship in an unspecific way and found that the employer/employee
relationship did not exist, which was inconsistent with his specific findings and therefore in error.
10.
As a matter of law failed, to apply the definition of “employee” contained, in the Section 7 of the Industrial
relations Act 1979 to the appellant when on a proper assessment of the evidence he ought to have found that
the appellant was employed by the respondent to do work namely sell carpets for hire or reward, namely a
retainer and sales commission.”
BACKGROUND
The appellant made application pursuant to s.29(1)(b)(i) of the Act alleging that he had been harshly, oppressively or unfairly
dismissed as an employee of the above-named respondent company and seeking compensation in an amount equal to six
months salary. The respondent opposed the application, and, in particular, opposed it on the basis that the appellant was not its
employee.
In the end, the Commissioner at first instance dismissed the matter because the relationship of the appellant and the respondent
was not employee and employer, as the Commissioner found, and the Commissioner therefore found that he had no
jurisdiction.
The Commissioner found, too, that there was, in fact, little difference between the evidence of the appellant and that of the
respondent.
The appellant said that Mr Allan Russell, the national sales manager of the respondent, told him that the respondent no longer
wanted “agents” and his employment was terminated. This, of course, was denied by the appellant, the allegation being that he
was an employee. The facts of the matter were little in dispute and many of them support the following findings.
The appellant, Brian Ryder, was engaged as an area sales manager to sell carpets on behalf of the respondent. He was
“employed” as such from 1 October 1990 to 11 December 2001. However, his relevant work history was as I now describe it.
In 1983, the appellant started work as a sales representative with Red Book Carpets. After 18 months, he was promoted to sales
manager, a position in which he worked for 12 months. That company was taken over, and he was offered the position of state
sales manager with the new entity, a position in which he worked for the next four years.
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In 1990, he was approached by Sterling Carpets Ltd to be its sales person in Western Australia. He wanted, at that time, as he
put it, to work for himself. In particular, he did not want to be responsible, as he had been as manager, for a number of other
sales persons.
In 1992, he formed, with his wife, a company named Brian Ryder Carpets Pty Ltd. This was on the advice of his accountant,
he said, and was obviously for purposes of taxation amelioration. He and his wife became and were, at the time of the hearing,
directors of and shareholders in that company. His wife worked, at the material time, as a sales agent and sold rugs for Italtex
Trading Company, Pacific Rugs and Kas Australia. The income which she earned and earns from this work is paid to their
company, as was the appellant’s income.
The appellant’s evidence was that he was at no time an agent for Pacific Rugs. Whilst his wife was such an agent, he had
obtained the work for his wife from Mr Tony Starr, the owner of Pacific Rugs, whom he knew. On one occasion he sold rugs
for Pacific Rugs which was mentioned in the uncontradicted evidence of Mr Donald Ward (TFI 70-71).
In 1995, as the appellant put it, Sterling Carpets was “taken over” by the respondent. In fact, there was no practical change in
the identity of the “employer” (see pages 193 and 195 (AB)) after Beaulieu bought shares in the Sterling Carpet Mills Ltd in
1995.
The appellant and the respondent negotiated and then entered into an agreement, exhibit BR1 (page 29 (AB)), which was
evidenced only in relation to matters of retainer and commission, by a letter dated 10 October 1996 from Mr Richard Martin,
the national sales manager of the respondent, to the appellant addressed to the appellant personally and confirming a new
monthly commission structure and a new retainer.
The appellant was, however, responsible for his part for the selling and marketing of the respondent’s products throughout this
State. The appellant worked from home, on his own evidence. What he did, on his own evidence, was to call on customers,
promoting the ranges of the respondent’s carpets for sale; attended to consumer complaints, set budgets, advised the company
of positions and movements, what the market was doing; and future product development (see page 8 of the transcript at first
instance (hereinafter referred to as “TFI”)).
He worked from 9.00am to 5.00pm, five days a week, he said. He was required to report, either verbally or in writing, in
relation to his weekly and monthly activities. He was in contact with the national sales manager in Brisbane three or four times
a week.
In May 1999, the appellant sent a memo to the respondent (Mr Reg Thurtells), seeking an increase in the amount of his retainer
(see exhibit BR2, page 30 (AB)). In that letter he said “I am totally commited (sic) to the Beaulieu cause and have been since
day one”. He sought the increase in his retainer because “I am finding it difficult to maintain my operating costs which include,
insurance, vehicle, super, phones, etc”. His retainer was then increased to $5,350.00 per month. This remained the amount of
retainer until the date of termination of the contract between the parties.
The appellant took two weeks leave each year, during which period he was paid his retainer. When he wanted time off, he
would write to the national sales manager for his permission to take leave. Under his contract (see exhibit BR6, page 34 (AB))
he was in fact not permitted to work for any other “employer” who sold carpets. His business cards supplied to him by the
respondent described him as area sales manager. The telephone numbers on it included the telephone numbers in Queensland
of the respondent (see exhibit BR7, page 35 (AB)).
In 1997, the respondent asked him to go to Adelaide and “cover the work” of the area sales manager who had just left the
company. He returned to Adelaide on two other occasions to assist the new area sales manager with that person’s duties. The
appellant said that he saw himself as an employee of the respondent.
On 23 October 1998, the appellant signed as an “Employee/Representative/Agent (with a circle around Agent) of BEAULIEU
UNITED LIMITED (AUSTRALIA)” a document in which he acknowledged that as an agent he was bound to keep
confidential company information and that it might not be imparted to a third party for his, the appellant’s, own personal gain.
The following further clauses appear in it (see exhibit BR6, page 34 (AB)):“I am currently employed with BEAULIEU UNITED LIMITED (AUSTRALIA) and any other con-current
employment, engagement or self employment may be considered a conflict of interest. As such, I have informed or
I am hereby informing BEAULIEU UNITED LIMITED (AUSTRALIA) of any con-current employment,
engagement or self employment to which I am undertaking currently or in the future—
…
I declare that this information is true and accurate and agree to abide by this company policy and to inform the
company if the circumstances will change in the future.”
A memorandum was forwarded by the appellant to Mr Allan Russell and Mr Bob Vos of the respondent dated 14 August 2001,
in which, inter alia, he says (see exhibit R3, page 145 (AB)):“I want to start this memo by saying that if, at the end of the day, I can’t convince either of you to abandon your
plans to start another Sales Guy over here to handle the Vogue Range, then I will accept your decision with good
grace and bow to your better judgment. My career is important to me.”
He also refers, in the memorandum, to questions of price increases, which seem to be decisions made by the respondent,
according to the last paragraph of that memorandum. He then gives explanations about his “poor results of late”. This was an
exhibit tendered on behalf of the respondent.
It is also noteworthy that amounts of commission and retainer were paid to Brian Ryder Carpets Pty Ltd and not direct to the
appellant (see the invoices, exhibit R4, which appear at page 146 (AB), et seq).
On the other hand, Mr Peter Ronald Fothergill, the finance director of the respondent, who gave evidence, said that the
appellant was never considered to be an employee, was not paid superannuation, did not have taxation deducted from his
remuneration, and was not provided with “insurance cover” by the respondent.
On 8 December 2001, the appellant met Mr Allan Russell, the national sales manager at the time, at the Rendezvous Hotel in
Scarborough at the request of Mr Russell and by advance arrangement. This was at 9.00am, and at the time Mr Russell gave
him a letter terminating the contract between them (see exhibit BR8, page 36 (AB)). The letter is dated 11 December 2001, is
headed “Agency Agreement”, and, formal parts omitted, reads as follows:“AGENCY AGREEMENT
Beaulieu of Australia Ltd hereby gives notice that it is ceasing the agency agreement with Brian Ryder Carpets Pty
Ltd effective immediately. In lieu of notice of termination of the agreement, a cheque for your retainer up to the
11th January 2002 is attached. Commissions due on sales up to this date will be made approx. 14th January 2002.
The company thanks you for the commitment and service provided in the past and wishes you well in your future
endeavours.”
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At the time, according to the appellant, Mr Russell said (TFI 14):“Sorry about this, but we’ve got too many people on the ground. This is not a reflection on you but just a decision
the company’s made.”
On 12 December 2001, Mr Bob Vos, managing director of the respondent, wrote a letter to customers in Western Australia
(see exhibit BR9, page 38 (AB)), in which, inter alia, he said:“Effective immediately Brian Ryder Carpet agency no longer represents Beaulieu of Australia in Western Australia.
Brian has left to pursue other interests and we thank him for his efforts during his time with Beaulieu, wishing him
well in his new endeavours.
I am keen to ensure that your excellent working relationship with our Company will continue and am pleased to
announce the appointment of Graham Hatfield as your new Account Executive …
Graham will assume sales responsibilities for all Beaulieu brands in the State including Beaulieu Commercial,
Vogue and Peerless products …”
No amount was paid upon the termination of the contract of the appellant by the respondent, except an amount for retainer said
to be due (see page 37 (AB)).
There are a number of matters to which I also refer.
The agreement is not, or course, with any company, nor does it purport to have been entered into with any company except the
respondent.
Mr Fothergill gave evidence that throughout 2001 the company undertook a series of structural changes in the course of which
it reduced “our number of people including agents reduced from 80 in January 2001 to 67 today”. What he said about agents
was this (see page 74 (TFI))):“The control of its agents basically was - - it was very much along the line of the sales representatives as well, in
that they had an area or a territory to - - to - - to cover and service customers, there would be a customer base and
they were pretty well left to their own devices except for samples provided, company literature and pricing, et
cetera, directives from - - from head office.”
Mr Fothergill, in evidence, corroborated the appellant’s evidence as follows:a)
The agents had to achieve their budgeted sales figures or more.
b)
The appellant was paid a retainer to achieve certain levels of sales and the commission on top of that was paid on all
sales.
c)
Employees had to fill out a standard leave form to go on holidays.
d)
Agents would advise the company when they had decided they would take leave and the company would then
decide if the timing was suitable (see page 75 (TFI)).
e)
The appellant was provided with a business card because he represented the respondent and he had contact numbers
on that card for the head office in Queensland.
f)
Agents kept up to date with product development and provided input into product development, depending on their
different territorial areas.
g)
When the respondent took over Sterling Carpets, the appellant simply continued as previously. His monies were
paid into Brian Ryder Carpets Pty Ltd and Mr Fothergill understood that the appellant had set up a company and
through that he provided his services to the respondent.
h)
There was an annual two to three day sales conference which agents and employees attended and where they
discussed market strategy and new products.
i)
There were no problems with the appellant’s performance in Mr Fothergill’s mind.
j)
As far as leave was concerned, the appellant needed to fit in with the “seasonality” of the business. He could not
just take leave at any time. He had to receive permission to go on leave (he said in cross-examination).
k)
However, the first time the appellant went on leave after Mr Fothergill started, Mr Fothergill reduced the appellant’s
retainer. (However, that retainer was reinstated said Mr Fothergill because the appellant said “I’m an agent. I’m not
a bloody employee so, you know, I get my retainer no matter what” (see page 85a (TFI))).
l)
Attendances at the annual sales meeting were paid for by the respondent, including the expenses of the appellant.
There were no set hours, as long as the sales person was achieving budget, but, typically, sales representatives
would have to work about 40 hours per week.
The appellant was not required to wear uniforms or company shirts, Mr Fothergill having said that.

ISSUES AND CONCLUSIONS
There was only one question to be answered in this matter, and that is whether the appellant was an employee or an agent. The
Full Bench of this Commission has considered the tests which apply to deciding whether a person is an employee or not in a
large number of cases. I refer to some of them, namely Bamboo Holdings Pty Ltd v Halligan (2002) 82 WAIG 2381, United
Construction Pty Ltd v Birighitti (2002) 82 WAIG 2409 (FB), WA Builders’ Labourers, Painters and Plasterers Union of
Workers v R B Exclusive Pools Pty Ltd t/a Florida Exclusive Pools (1997) 77 WAIG 4 (FB), Augustyn v Vistadale Pty Ltd as
trustee for the Ranger Family Estate t/a Ranger Contracting (2002) 82 WAIG 939 (FB), ABLF v P B and K A Brajkovich Pty
Ltd (1990) 71 WAIG 23 (FB), Koivisto v Barrett Koivisto Scatena (1994) Pty Ltd 74 WAIG 867 (FB), and in the Industrial
Appeal Court most recently United Construction Pty Ltd v Birighitti (2003) 83 WAIG 434 (IAC).
33 Of course, the Full Bench has applied in these cases, Stevens and Gray v Brodribb Sawmilling Co Pty Ltd [1985-1986]
160 CLR 16 and, more latterly, too, Hollis v Vabu Pty Ltd [2001] ALJR 1356 (HC) by which the Full Bench is bound.
Agency and Employment
34 Since the main issue was whether the appellant was an agent who was not an employee, or was an employee who was an agent,
I wish to make some observations about the law relating to this issue.
35 Agency is a more difficult relationship to distinguish from a contract of service than is a contract for the provision of services.
That is because every employee is also an agent of the employer for the purposes of her/his employment. An agent is “a person
who is authorised to act for a principal and has agreed to so act, and who has the power to affect the legal relationship of his
principal with a third party” (see generally, Macken, O’Grady, Sappideen and Warburton “The Law of Employment”,
(5th Edition), at page 24).
32

83 W.A.I.G.
36

37

38

39

40
41

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1137

I quote from that book (at pages 24-25):“By the ordinary rules of law and usages of humankind certain employees are clearly agents of their employer for
the purposes of their employment. Real estate agents, commercial travellers and retail buyers, provide examples.
Such employees are nonetheless employees, despite their agency duties as employees.” (see Commissioner of
Taxation v Barrett [1973] 129 CLR 395, cited with approval in Alman v Unwin [1983] WAR 157 (FC)).
The learned authors also correctly observe (page 25) that “the difference between an employer and a principal where the
relationship of agency is involved is that “a principal has the right to direct what the agent has to do; but an employer has not
only that right but also the right to say how it is to be done””, (and see the cases cited at page 25 of Macken et al (op cit)).
As the learned authors observed;
“The “control test” is applied to determine whether an agency relationship exists in the same way as it is applied to
other relationships. The indicia of an agency relationship may vary from that of an independent contract in some
respects. Thus, an agent is frequently remunerated by commission, or in part by way of a time payment and in part
by way of commission. Such an indicator is not decisive of itself and one may find a servant who is remunerated
solely by way of commission and an agent who is remunerated by way of a salary”. (see Macken et al (op cit) at
page 25).
Other matters which arise in relation to agents are whether the agency involves working exclusively for one person or having
to devote the whole of one’s time to one’s own business; whether the work is to be exclusively the work of an agent, in that the
work is confined to the class of work usually performed by agents and the extent of the discretion allowed to the agent (see
Macken et al (op cit) at page 25).
Significantly too, as Dixon, Fullagar and Kitto JJ said in The Queen v Foster; Ex parte, The Commonwealth Life
(Amalgamated) Assurances Ltd [1951-2] 85 CLR 138 at 151;
“For if in practice the company assumes the detailed direction and control of the agents in the daily performance of
their work and the agents tacitly accept a position of subordination to authority and to orders and instruction as to
the manner in which they carry out their duties, a clause designed to prevent the relation receiving the legal
complexion which it truly means would be ineffectual”.
That as these reasons will reveal, is a significant dictum.
Questions of agency and employment were considered by the Privy Council in Australian Mutual Provident Society v Allan
and Another (1978) 52 ALJR 407 in relation to a contract between an insurance company and one of its representatives.
Mr Chaplin, a party in that case, alleged that he was a “worker”, (ie) an employee, and the Australian Mutual Provident Society
alleged that he was not and that he was in fact an agent. It was determined that he was an agent. That case, unlike this case,
related to a written agreement between the parties. Further, there were a number of significant points other than the written
contract which labelled the respondent as an agent, and these were:a)
Mr Allan was entitled to enter a partnership in connection with the AMP’s business.
b)
He had a right to appoint sub-agents with a power of unlimited delegation.
c)
He could incorporate himself.
d)
He was not required by the agreement to perform particular duties or to work particular hours, or to do any work on
behalf of the appellant. (My emphasis).
e)
His remuneration wholly and solely consisted of his right to commission. However, this was not by itself fatal to his
claim.
f)
That he acquired no good will or other saleable assets in connection with his work as a representative of the
appellant was not significant on the question of whether he was a servant rather than an agent.
g)
He attended obligatory sales meetings at the AMP offices.
h)
He completed income tax returns describing himself as a consultant and claimed items such as commission to subagents, wages to secretarial staff, depreciation of motor car and other office furniture and equipment.

Findings at First Instance
42 There were a number of relevant findings of fact which were correctly made in this matter, and these were as follows:a)
That the appellant wished to be self-employed and not to supervise sales persons. I observe that it is not clear that he
meant “self-employed” or employed as a non-manager with responsibility only for himself.
b)
That the appellant’s original contract with Sterling Carpets Pty Ltd was made in 1990.
c)
That he and his wife incorporated their company for taxation purposes in 1992.
d)
That he was engaged by the respondent on the same terms as with Sterling Carpets.
e)
That the monies paid by the respondent for his services were at all times paid to the company Brian Ryder Carpets
Pty Ltd.
f)
That his engagement was as the area sales manager and he was identified as such in a business card.
g)
That the respondent did not pay, at any time, any insurance cover, nor did it provide workers’ compensation,
superannuation, sick leave, annual leave, long service leave or any other form of leave, a motor vehicle, fuel or
stationery.
h)
That the appellant was required to notify the respondent and gain approval when he wished to have annual leave so
that his employer in Queensland could handle his telephone enquiries.
i)
That the appellant took approximately two weeks break from his duties each year (see page 11 (TFI)) and continued
to be paid his retainer during these breaks because he asserted that he was an agent and not an employee (see
page 10 (TFI)).
j)
That the respondent operated in a similar fashion with two forms of sales representatives in their view, employees
and agents, and that the appellant was seen as an agent at all times.
k)
That the appellant also saw himself as an agent as distinct from a sales representative, and enjoyed a good deal of
autonomy and flexibility in his working arrangement.
l)
That the respondent experienced a downturn in business Australia-wide and to some extent also in Western
Australia and hence restructured its business and put off staff.
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m)

That the respondent “put off” the appellant simply because it saw him as an agent and adopted a policy of keeping
employees in preference to retaining agents, and hence Mr Hatfield remained and took over all of the appellant’s
duties.
n)
That the appellant was not aware and did not have a warning that his services were to be terminated.
o)
That the appellant was paid one month’s retainer on termination by the respondent upon legal advice.
p)
That there were no performance difficulties in relation to the appellant.
q)
That he operated in a similar fashion to other sales staff and reported to and communicated regularly with the
national sales manager.
r)
That he assisted with the preparation of annual sales budgets and attended the annual sales conference.
s)
That he was familiarised with the products of the respondent and other information which aided in his sales task.
t)
That he worked for the respondent for six months in Adelaide by mutual agreement and managed sales in that State
at that time by request.
u)
That he was not required to wear a uniform.
v)
That he worked full-time Monday to Friday for the respondent by his own choosing.
w)
That he was able to perform other work, not for the respondent, but was not able to sell carpets in opposition to the
respondent.
x)
That he was able to sell rugs, separate to the respondent’s business, since this represented little of the respondent’s
business.
43 The following facts and indicia should also be noted:a)
His commission and remuneration was paid to his company.
b)
He did, on one occasion, sell rugs on behalf of another company in 1996, namely Pacific Rugs.
c)
Income tax returns were lodged on behalf of the appellant in which he described himself as business manager with
Brian Ryder Carpets Pty Ltd and Brian Ryder Carpets Pty Ltd lodged tax returns in which expenses were claimed,
namely the cost of sales, depreciation expenses, motor vehicle expenses and all other expenses, for example, in
1995, 1997, 1999, 2000 and 2001 (see, for example, page 130 (AB)).
d)
The appellant was able to and did incorporate himself.
e)
He was not the beneficiary of superannuation contributions, a company car, or workers’ compensation cover. These
he had to fund himself.
f)
His income paid by the respondent was not restricted to commission. He was paid a fixed retainer as well.
g)
He himself ((ie) the appellant) was required to do the actual work since he had no employees or sub-agents, nor was
there any evidence that he was entitled to delegate his duties in any way.
Principles
44 The following principles are applicable (see United Construction Pty Ltd v Birighitti (FB) (op cit) and the cases cited therein).
45

If there were a contract of employment, then, for the purposes of at least two of the definitions of “employee” in s.7 of the Act,
the appellant was and could be correctly found to be an employee, and the respondent an employer. That is because the
appellant could then be found to be a person employed ((ie) employed pursuant to a contract of service to do work for hire or
reward) or a person whose usual status is that of an employee.

46

In any event, one is not an “employee” as defined in s.7 of the Act without a contract of service.

47

An “employer”, too, is defined, in s.7, to be a person, firm, company, corporation, the Crown or a Minister of the Crown or any
public authority who is “employing one or more employees”. Therefore, one is not an employer unless one employs pursuant
to a contract of employment or service an “employee” as defined.

48

“Employers” and “employees” as defined are indispensable components, too, of the definition of “industrial matter” in s.7 of
the Act. Jurisdiction for the purposes of s.23(3)(h) and s.29(1)(b) of the Act exists if the matter before the Commission is an
“industrial matter”, as defined.

49

“The classic control test is not conclusive of the nature of an employment relationship. Control is only one relevant factor in
determining the nature of an employment relationship” (see Hollis v Vabu Pty Ltd (op cit), citing with approval Stevens and
Gray v Brodribb Sawmilling Co Pty Ltd (op cit), and, particularly, the dictum of Mason J with (whom Brennan J generally
agreed) at page 29):“. . . the common law has been sufficiently flexible to adapt to changing social conditions by shifting the emphasis
in the control test from the actual exercise of control to the right to exercise it, “so far as there is scope for it”, even
if it be “only in incidental or collateral matters.” Zuijs v Wirth Bros. Pty. Ltd. (48). Furthermore, control is not now
regarded as the only relevant factor. Rather, it is the totality of the relationship between the parties which must be
considered.”
(See the citation and approval of this dictum of Mason J in Hollis v Vabu Pty Ltd (op cit) at page 1366 by Gleeson CJ, Gaudron,
Gummow, Kirby and Hayne JJ).
The principles which apply to determining whether a person is an employee or not have been laid down, following the
authorities, in United Construction Pty Ltd v Birighitti (FB) (op cit) at pages 2414-2415 (see also the authorities cited in that
case, including the High Court authorities).
It is trite to observe that whether a person is an “employee” is a mixed matter of fact and law (see United Construction Pty Ltd
v Birighitti (FB) (op cit)).
The nature of the relationship between an employer and a “worker” is determined by a proper characterisation of the contract
between them.
Since many contracts, (and this was one), are informal, or are not reduced to writing, it is often necessary to consider the
totality of the relationship to ascertain the true nature of the contract. This was such a case.
A statement in a contract categorising the relationship as either one of employment or not does not determine the issue.
If the true parties to the contract are the “employer” and a partnership or an “employee” corporation, then it is unlikely that the
contract is an employment contract.
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An employee can arrange for remuneration to be paid by the employer to a partnership or a company without such an
arrangement affecting the nature of the relationship between the employer and the employee. Remuneration of an employee
need not be paid directly to the employee.
57 The correct approach to determining whether the relationship is employer/employee or not is to consider a wide range of
indicia, as the Commissioner at first instance did in this case, none of which is determinative by itself. The Commission or
court engages in balancing a number of factors, very often.
58 The control test is, of course, significant, and remains the surest guide, but it is not the sole criterion for deciding the nature of
the contract (see Stevens and Gray v Brodribb Sawmilling Co Pty Ltd (op cit) and Hollis v Vabu Pty Ltd (op cit)).
59 (However, see as general authority for these propositions United Construction Pty Ltd v Birighitti (FB) (op cit) and the cases
cited therein, which include Stevens and Gray v Brodribb Sawmilling Co Pty Ltd (op cit) and Hollis v Vabu Pty Ltd (op cit)).
Indicia in this Case
60 I want to make some observations about some of the indicia present in this case, as they have been considered in United
Construction Pty Ltd v Birighitti (FB) (op cit) and the authorities cited therein.
61 One may take into account as a factor, or indicium, whether a person is “part and parcel” of the employer’s organisation.
62 Further, the mode of remuneration is also a factor to be taken into account, but it is not alone determinative.
63 The provision of benefits commonly provided to employees such as holiday pay, long service leave, PAYE tax, etc, is relevant.
Whether tax deductions are made and the type of tax deducted or paid is relevant, but these are not determinative either of the
nature of the relationship. Heavy reliance should not necessarily be placed on those factors, particularly where a person has
adopted a position based on the advice of others. In this case, it was uncontroverted that the position had been adopted on the
advice of the appellant’s accountant.
64 Since there was not a formal contract in this matter, I turn to consider the totality of the contract and the circumstances of it to
determine its true nature in accordance with the authorities to which I referred above.
65 I deal with a number of indicia:a)
The Contract – Characterisation
The only written evidence of the contract is that which evidences the requirement to pay and the quantum of retainer
and commission. That also includes a variation of the same. That evidence in writing in the form of letters or
memoranda contain reference to the nature of the contract as an agency contract. The termination documents
describe the appellant as an agent. His evidence was that he was an employee. However, there was evidence from
Mr Fothergill that, on one occasion, the appellant claimed that he was an agent not an employee and that he should
be paid a retainer whether he was on holiday or not. I do not understand that claim. It seems to me that he was more
likely to be characterised an employee if he was entitled to and took paid leave, whether that paid leave emanated
from his being paid something called a retainer or not. There was also the somewhat ambiguous characterisation of
him as an agent in the confidentiality agreement which he personally signed. There was also the characterisation of
him after the event, that is after the termination of the contract, by the respondent in letters to customers. Of course,
that must all be viewed, inter alia, in the light of the fact that there was uncontradicted evidence that the terms and
conditions of persons characterised as and admitted to be employees were no different from that of agents, so
characterised, including the appellant.
It is trite to observe that the label attached by the parties to the contract does not necessarily characterise it (see
United Construction Pty Ltd v Birighitti (FB) (op cit) and the authorities cited therein and see in the context of
agency, Australian Mutual Provident Society v Allan and Another (op cit) and The Queen v Foster; Ex parte, the
Commonwealth Life (Amalgamated) Assurances Ltd (op cit)).
b)
Remuneration
The remuneration paid consisted of a retainer and commission. The retainer was a fixed amount payable by way of
remuneration paid monthly, which was not at all relatable in quantum to the amount of sales which he effected.
Commission, of course, was paid dependent on the amount of sales achieved. The amount of the retainer was paid
when the appellant went on leave, in the same manner as holiday pay might be paid, but without any loading, of
course, to an employee. The word “retainer” is not the subject of any judicial definition which I could find. It is,
however, to be understood as something paid to retain the services of someone (see “The Macquarie Dictionary”,
3rd Edition). However, that is more directed to retainers paid to someone such as a barrister. In this case, together
with commission, the retainer constituted the remuneration payable by the contract between the parties to the
appellant, and in nature it was certainly not incompatible with the relationship of employer/employee. In other
words, the nature of the remuneration was not such as to be able to be unequivocally found to be different from
what might be characterised as remuneration to an employee considered with all other relevant criteria, and may
well have been consistent if other criteria were present, with the relationship of employer/employee.
c)
Employee Benefits
The evidence was clear in this case, and it was open to be found that the appellant was not paid by the respondent
any of the benefits commonly paid to an employee, save and except the remuneration and his expenses for attending
sales conferences. No pay as you earn tax was deducted. No superannuation contributions were made. No car was
provided and no amount paid for the use of the appellant’s car. No telephone expenses were paid for. There was no
evidence that long service leave was sought or taken. However, again, that is one matter to be considered in the
context of all the relevant facts.
d)
Control and the Right to Control – Part and Parcel of The Organisation
The relationship between the appellant and the respondent lasted for a number of years. The appellant did not work
hours fixed for him by the respondent. He selected the hours which he worked. He was, however, described and
represented as its area sales manager on a card which bore that title and his name, together with the telephone
numbers of the head office of the respondent in Brisbane. He was in contact several times a week with the national
sales manager, and was required to achieve sales targets fixed by his employer. His duties also included advising
and giving information about products, attending sales conferences paid for by the respondent, assisting to set sales
budgets, and, on a couple of occasions, helping out the area sales manager in South Australia when required by the
respondent to do so. Further, he was entitled area sales manager and not agent. That is what he was represented as
by the respondent to the public. Further, he was required to obtain consent to his taking leave from the respondent in
the same manner as an employee would. That was unequivocally admitted in cross-examination by Mr Fothergill,
even though he had attempted to give a slightly different slant to this situation in evidence in chief. The fact of the
56
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matter remains that agent or not he was required to advise that he was going on leave, and, in fact, to obtain consent,
and took paid leave. His own letters about extra staffing and reference to his career and his deferring to the
respondent, and apologises for his poor performance at one time, is further evidence of his relationship of
subordination. Further, as the Commissioner found and was not disputed, the appellant operated in a similar fashion
to other sales staff and reported to and regularly communicated with the national sales manager. In my opinion,
those facts constitute evidence of a right to control and actual control of the appellant by the respondent.
The Appellant’s Company
Notwithstanding the respondent’s attempt to represent its contract as having been with the Brian Ryder Carpets Pty
Ltd, there is no evidence of that. The only evidence of the company’s involvement with the respondent is that the
appellant’s remuneration was paid to Brian Ryder Carpets Pty Ltd, on his direction. So was his wife’s, for that
matter. There was no evidence that anyone but Mr Ryder had a contract with the respondent or performed work
pursuant to that contract. The evidence is that he was engaged by the respondent, that his remuneration was agreed
with him by the respondent, that he had obligations to and received directions from the respondent, including sales
targets which he had to achieve in the manner of a sales person, that Brian Ryder Carpets Pty Ltd was not a party to
any agreement oral or otherwise with the respondent, on the evidence, that the agreement when terminated was
terminated by notice to him and in his name, and that he was individually so identified in the subsequent letter from
the respondent to customers; and that the “confidentiality agreement” was an agreement entered into with the
respondent by the appellant alone, in its terms. It is quite clear, on the evidence, that the role of Brian Ryder Carpets
Pty Ltd was solely that of a tax amelioration vehicle for the appellant and his wife. I should add that the payment of
the appellant’s remuneration to the company was, on invoices issued to it in the name of Brian Ryder Carpets Pty
Ltd, on the evidence, for no purpose other than for tax amelioration, the reason why incontrovertibly Brian Ryder
Carpets Pty Ltd was incorporated on an accountant’s advice, and existed. Accordingly, the company’s existence and
role could not be at all determined, nor does it derogate from other facts which might indicate that the relationship
was that of employer/employee, (and see United Construction Pty Ltd v Birighitti (FB) (op cit)).
Taxation
I have already adverted to the role of Brian Ryder Carpets Pty Ltd. However, I now wish to examine the taxation
position of the appellant as a factor in determining the relationship between the parties. First, no PAYE tax
deductions were made in relation to the commission and retainer paid to the appellant in respect of the services
which he rendered. A group certificate was issued by Brian Ryder Carpets Pty Ltd to Mr Ryder as an employee
(see, for example, page 72 (AB)). Next, no-one sought to have deductions made on a PAYE basis, nor was any offer
made accordingly to that effect by the respondent. Further, the monies were accounted for as income of Brian Ryder
Carpets Pty Ltd to the Deputy Commissioner of Taxation, and deductions were claimed for expenses as if the
company had, in fact, incurred those expenses and had earned income. I have already referred to the deductions
claimed, namely depreciation expenses, expenses for motor vehicles, costs of sales and other expenses. However, in
the light of the substance of the relationship between the appellant and the respondent, as I have characterised it, and
as the evidence reveals it, the role of Brian Ryder Carpets Pty Ltd, save and except as a vehicle for taxation
amelioration, was quite irrelevant to the relationship between the appellant and the respondent. Indeed, it is fair to
say that it was a sham directed to tax amelioration, at least insofar as it related to the appellant. There was certainly
no evidence, contractual or otherwise, of any relationship between the respondent and the company, nor does its
existence, as a mere receiver of the appellant’s remuneration at his direction, at all dilute the relationship of
employer/employee, if it existed.
Was the Appellant an Integral Part of the Respondent’s Organisation?
There are a number of facts which have to be considered under this heading:(i)
Minor as it is, the appellant was not required to wear a uniform identifying himself as part of the
respondent’s organisation, but since he was a sales person that is not surprising. However, he was supplied
with a uniform as if he were part of the organisation and there was no evidence that he returned it.
(ii)
He was provided with business cards by the respondent unequivocally identifying him as the respondent’s
area sales manager in this State, a clear indication that, and an instrument for holding out that he was part of
the organisation of the respondent. It is noteworthy that he is not described as an agent. The word
“manager” itself connotes employment, not self employment. Next, it is clear that he allowed himself to be
so held out. Further, he was directable, and was in fact directed albeit, with his agreement, to work in South
Australia, another State, again as an area sales manager, and not as an agent, albeit on a temporary basis.
(iii)
Whilst the appellant did not use the respondent’s offices to perform his work, he was required to report to
the national sales manager several times a week, and did so, and to provide sales and selling advice and
attend sales seminars which he was paid to do.
(iv)
The appellant did not employ anyone (unlike the case in Australian Mutual Provident Society v Allan and
Another (op cit)).
(v)
There was no evidence that he was entitled to delegate his duties, again different from what the case was in
Australian Mutual Provident Society v Allan and Another (op cit).
(vi)
Very significantly, unlike the facts in Australian Mutual Provident Society v Allan and Another (op cit), the
appellant was himself required to, and did work himself. After all, the appellant had no employees or subagents.
(vii) On the evidence, with one exception, he did not sell anyone else’s product, nor was it suggested that he was
permitted to.
(viii) There was certainly no evidence that the appellant carried on a true agency business where he represented a
number of persons or firms or represented the respondent free of control or the right to control and with the
sort of autonomy which an independent agent would be expected to have.
(ix)
He operated in similar manner to other sales staff and reported to and communicated with the national sales
manager who had that title, namely national sales manager.
(x)
It is not entirely significant, but not insignificant, that he carried on the sort of work, that is as a commercial
sales representative, which Macken et al (op cit) characterised as agent/employee relationship. Indeed, the
evidence was that he was subject to control, and that that control was exercised.
(xi)
Notwithstanding that he was not paid or provided with the usual employee benefits, he was, on the
respondent’s own evidence, employed on the same terms as people who were, in fact, admitted to be and
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characterised as employees by the respondent, and was therefore, in my opinion, for that reason alone,
characterisable as part of the organisation.
(xii) He was required to undertake written obligations of confidentiality which bound him in the manner of an
employee more than that of an independent agent. That is particularly the case when it is read with all the
other factors to which I have referred.
(xiii) He was not permitted to sell carpets on behalf of anyone else but was permitted to sell rugs. To sell the latter
was not to compete with the respondent.
(xiv) He did not feel able to resist the sending to Western Australia by the respondent of “another sales guy”.
That was the decision obviously made by the respondent.
(xv) I should observe that he acquired no good will or other saleable assets, he worked from home but was called
area sales manager, was directed by the national sales manager, and had to obtain permission to take leave.
(xvi) He did not use the respondent’s office or equipment and did not receive many of the usual employee
benefits.
(xvii) All matters pertaining to the contract were the subject of execution and agreement by the appellant as an
individual with the respondent, and were not expressed or implied to be transactions between Brian Ryder
Carpets Pty Ltd and the respondent.
Totality of the Relationship
66 I now examine the totality of the relationship. In my opinion, the appellant was for a significant period of years remunerated by
the payment of commission and a retainer in the manner of an employee salesperson. His remuneration was not commission
alone, as might be more the case if he were an independent agent. Further, both parties clearly represented him as an area sales
manager, a role which he seems to have filled, and not as an agent. It matters not that he was not supervising other persons.
Next, and very cogently, the employees and the so-called agents were “employed” on the same terms and conditions as persons
admitted to be and characterised as employees, a recognition of the identicality of their status along with the other evidence
and factors to which I have referred. Further, the appellant was, on the preponderance of the evidence, an integral part of the
organisation of the respondent, for the reasons which I have set out above. Next, there was the significant right to control him
in what he did by way of supervision and the fixing of sales targets, which targets, of course, are an indirect way of fixing the
amount of work which he is required, to some extent, to do, and is certainly a measure of his performance. Further, he could
not take leave without consent. In addition he had to undertake a confidentiality agreement and to undertake to reveal any other
business arrangements which he had which might be relevant. Further and cogently, as I have said, the work was to be done by
his own personal exertions and was done by his own personal exertions, which was very much distinguishable from the
situation in Australian Mutual Provident Society v Allan and Another (op cit). (It was clearly stated that his contract was not
terminated for lack of performance, and that is expressed in the manner in which one would express it in relation to an
employee).
67 Against that, the fact that he had the right to sell rugs, that his remuneration was paid to a purported employer of him, that the
contract was labelled a principal and agency contract by the respondent, (but significantly denied to be such in evidence by the
appellant), that he did not use the respondent’s premises or equipment and that he purported to be his company’s employee,
and that that employer company claimed the expenses incurred by him in the use of motor vehicles etc., does not outweigh the
effect of the totality of the other evidence and indicia to which I have referred. It was open on all of those facts to find that the
company existed only as a device for tax amelioration having been incorporated on his accountant’s advice for that purpose
and that it was otherwise a sham employer. Further, in the face of the evidence, the label applied for the most part on the part
of the employer did not accurately characterise the contractual relationship between them. In addition, in the light of all of the
indicia, the lack of employee benefits and his provision of his own car, superannuation and insurance and premises, and lack of
use of the respondent’s equipment, he had to sell the respondent’s product. He could not sell any other carpets. He had to meet
targets in the sales. Those targets were set by the respondent. He had to sell for the prices fixed by the respondent. Further, in
the context of the organisation he performed the same work as employees on similar terms and conditions and that there is no
evidence that his work was usually performed by agents as distinct from employees (see Macken et al (op cit) at page 25). On
the totality of the indicia and looking at the whole of the relationship, the appellant was plainly an employee and the
respondent his employer, at all material times. It will be clear too, that the contract was one for him to provide his own
personal service as a sales representative and that it was a contract of service for all of those reasons. For all of those reasons
too, it is distinguishable from the factual situation in Australian Mutual Provident Society v Allan and Another (op cit).
Finally
68 I have identified some factors which are not consistent with the relationship of employer/employee, but they are not, on a
consideration of the totality of the relationship and the defining factors and/or criteria, determinative of the relationship.
69 It was open to find, and it should have been found, that, for those reasons, the appellant was, at all material times, the
respondent’s employee, because the contract between them was an employment contract, or, put another way, a contract of
service.
70 That means that it was open to the Commissioner at first instance to find, and the Commissioner should have found, that the
appellant was an “employee” within the meaning of the definition of “employee” in s.7(a) of the Act, because he was a person
employed by an employer to do work for hire or reward, and also because he was, within the meaning of the definition in
s.7(b) of the Act, at all material times, a person whose usual status was that of an employee.
71 Further, the respondent was an employer because it was, at all material times, a company employing one or more employees,
some of whom were not the appellant, and that should have been so found. The matter before the Commissioner was therefore
an industrial matter as defined, and he was entitled to take cognisance of it pursuant to s.23 and s.29 of the Act.
72 The Commissioner erred in not so finding for those reasons.
73 I would therefore uphold the appeal. I would suspend the decision at first instance. I would remit the matter to the Commission
at first instance to be determined according to law and according to these reasons. I would do so even if s.49(6a) of the Act
applies, although it was not so submitted, because the merits of the case require it to be determined on the evidence directed to
the merits and to be determined by the Commission at first instance which has the advantage of hearing and observing the
witnesses as they give their evidence.
74 I would order accordingly.
CHIEF COMMISSIONER W S COLEMAN—
75 I have had the advantage of reading the Honorable President’s draft reasons for decision. I agree for the reasons set out therein
that the appeal should be upheld.
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The issue of whether the appellant was an employee or independent contractor, or for that matter an agent, cannot be
determined on the premise that the character of the relationship can be ascertained or, as expressed by the Commissioner at
first instance, guided by what the parties had intended. Whether a person is an employee is a mixed question of fact and law.
Ascertaining the terms of the contract and the correct inferences to be drawn from the terms are questions of fact. Whether or
not the relationship arising from the terms is an employment relationship is a question of law (United Construction Pty Ltd v
Birighitti (2002) 82 WAIG 2409 (Full Bench)). The High Court in Hollis v Vabu Pty Ltd [2001] ALJR 1356 makes it clear that
the interposition of a corporate structure will have no effect in securing a relationship of independent contractor and principal if
other factors demonstrate an employment relationship between the provider of services and the ultimate beneficiary of those
services. Consideration of intentions respecting economic independence and the freedom of contract are not determinative of
the legal character of the relationship. It is the totality of the relationship which has to be assessed from the findings of fact as
distinct from the imputations of intentions of the parties. This approach subsumes the “control test” within the general
arrangements of contemporary working relationships.
77 On the basis of the findings of fact set out by the Honorable President which should have been made and which go to matters
including elements of the appellants remuneration, the representation of him as the respondent’s area sales manager, the
reporting requirements, leave arrangements, training, budget preparation and supervision when considered within the totality of
the relationship establish the appellant’s status as an employee.
78 I agree that in the absence of evidence going to the merits of the claim that the matter be remitted to the Commissioner at first
instance now that jurisdiction has been established.
COMMISSIONER J F GREGOR—
79 I have had the benefit of reading the Reasons for Decision of His Honour the President. I respectfully agree with the
conclusions reached.
THE PRESIDENT—
80 For those reasons, the appeal is upheld, the decision at first instance is suspended, and the matter is remitted to the
Commissioner at first instance to hear and determine according to law and according to these reasons.
Order accordingly
_________
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2003 WAIRC 08218
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRIAN RYDER, APPELLANT
- and BEAULIEU OF AUSTRALIA LIMITED, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 29 APRIL 2003
FILE NO/S.
FBA 2 OF 2003
CITATION NO.
2003 WAIRC 08218
_________________________________________________________________________________________________________
Decision

Appeal upheld; decision at first instance suspended and matter remitted to the Commission at first
instance

Appearances
Appellant
Respondent

Mr P Mullally, as agent
Ms P J Giles (of Counsel), by leave, and with her Ms D L Flint
(of Counsel), by leave
_________________________________________________________________________________________________________
Order
This matter having come on for hearing before the Full Bench on the 17th day of March 2003, and having heard Mr P Mullally, as
agent, on behalf of the appellant, and Ms P J Giles (of Counsel), by leave and with her Ms D L Flint (of Counsel), by leave, on
behalf of the respondent and the Full Bench having reserved its decision on the matter, and reasons for decision being delivered on
the 29th day of April 2003, it is this day, the 29th day of April 2003, ordered as follows:(1)
THAT appeal No FBA 2 of 2003 be and is hereby upheld.
(2)
THAT the decision of the Commission at first instance in application No 2307 of 2001 given on
20 December 2002 be and is hereby suspended and the application be and is hereby remitted to the
Commission at first instance to hear and determine according to law and to the reasons of the Full
Bench.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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FULL BENCH—Procedural Directions and Orders—
2003 WAIRC 08214
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COROMAL CARAVANS PTY LTD T/A COROMAL CARAVANS, APPELLANT
- and THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS, WESTERN AUSTRALIAN BRANCH, FIRST
RESPONDENT.
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
SECOND RESPONDENT.
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S WOOD
DELIVERED
WEDNESDAY, 30 APRIL 2003
FILE NO/S.
FBA 4 OF 2003
CITATION NO.
2003 WAIRC 08214
_________________________________________________________________________________________________________
Decision
Appeal dismissed by consent
Appearances
Appellant
Mr A L Drake-Brockman (of Counsel), by leave
First Respondent
No appearance
Second Respondent
Mr T R Kucera (of Counsel), by leave
_________________________________________________________________________________________________________
Order
This appeal having come on for hearing before the Full Bench on the 30th day of April 2003 and having heard Mr A L DrakeBrockman (of Counsel), by leave, on behalf of the appellant, and there being no appearance by or on behalf of the first respondent,
and Mr T R Kucera (of Counsel), by leave, on behalf of the second respondent, and all of the parties herein having consented to the
dismissal of the appeal by minute of consent orders dated the 29th day of April 2003 and by the counsel appearing, and the Full
Bench having determined that the appeal should be dismissed by consent, it is this day, the 30th day of April 2003, ordered as
follows:(1)
THAT there be leave granted and leave is hereby granted for appeal No. FBA 4 of 2003 to be
dismissed by consent.
(2)
THAT the Full Bench refrain and the Full Bench does hereby refrain from hearing the said appeal
further.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

____________________

2003 WAIRC 08290
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
RON STANLEY AND PETER STANLEY AND WESTLAW SECURITIES PTY LTD T/AS
COMMUNIQUE COMMUNICATIONS, APPELLANT
- and MICHAEL KENNETH BRYANT, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 9 MAY 2003
FILE NO/S.
FBA 22 OF 2002
CITATION NO.
2003 WAIRC 08290
_________________________________________________________________________________________________________
Decision
Appeal dismissed by consent
Appearances
Appellant
Mr W Vogt, (of Counsel), by leave
Respondent
Mr M K Bryant, on his own behalf
_________________________________________________________________________________________________________
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Order
This matter having come on for hearing before the Full Bench on the 9th day of May 2003 and having heard Mr W Vogt (of
Counsel), by leave, on behalf of the appellant, and Mr M K Bryant, on his own behalf as respondent, and the parties herein having
consented to the appeal being dismissed, and the Full Bench having determined therefore that the appeal should be dismissed, and
the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 9th
day of May 2003, ordered as follows:(1) THAT leave be granted and leave is hereby granted to amend the notice of appeal and all the documents
relevant to the appeal herein by deleting the word “applicant” and substituting therefor the word
“appellant”.
(2) THAT Ron Stanley and Peter Stanley and Westlaw Securities Pty Ltd T/AS Communique Communication
be named and are hereby named as the appellant on the notice of appeal and all the documents relevant to
the appeal herein, in lieu of Michael Kenneth Bryant.
(3) THAT Michael Kenneth Bryant be named and is hereby named as the respondent on the notice of appeal
and all of the documents relevant to the appeal herein, in lieu of Ron Stanley and Peter Stanley and
Westlaw Securities Pty Ltd T/AS Communique Communication.
(4) THAT appeal No. FBA 22 of 2003 be and is hereby dismissed by consent.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

PRESIDENT—Unions—Matters dealt with under
Section 66—
2003 WAIRC 08155
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRIAN ELLIS AND OTHERS, APPLICANTS
- and CIVIL SERVICE ASSOCIATION OF WA (INC), RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
WEDNESDAY, 16 APRIL 2003
FILE NO/S.
PRES 5 OF 2003
CITATION NO.
2003 WAIRC 08155
_________________________________________________________________________________________________________
Decision
Directions and interim orders
Appearances
Applicants
Mr D H Schapper (of Counsel), by leave
Respondent
Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________
1
2
3
4

5

6
7
8

Reasons for Decision
This is an application by the above-named applicants made pursuant to s.66 of the Industrial Relations Act 1979, (as amended),
(hereinafter called “the Act”).
At all material times, the respondent was an organisation registered under the Act and therefore, an “organisation” as defined in
s.7 of the Act. (I refer to the respondent hereinafter as “the CSA”).
The application is made by persons who one assumes, and it was not in issue, given that they are at least de-facto members of
the Council of the CSA, are members of the organisation. (References hereinafter to members of the Council and other officers
are references to those persons who purport to hold those offices).
This application also relates to the rules of the respondent organisation “the CSA”, their observance or non-observance and the
manner of their observance, within the meaning of s.66(2) of the Act. The application arises out of the decision in Neville Jones
v Civil Service Association of WA Inc Pres 3 of 2003 (unreported) delivered 10 April 2003, and the supplementary reasons
delivered therein on 16 April 2003.
In that case, I found, in effect, that the CPSU/SPSF Group WA Branch of a federal organisation, the CPSU, (namely the
Community and Public Sector Union), was not the counterpart federal body of the CSA and accordingly that the General
Secretary of the CSA and Assistant General Secretary have not validly held and do not validly hold office in that organisation,
the CSA, or at all by virtue of their election to the CPSU office since 28 November 2001.
This application came on for an interim order and directions hearing on 15 April 2003. At the hearing applicants were
represented by Mr D H Schapper of Counsel and the respondent by Mr John Dasey of the CSA.
The application as amended by leave, is made by all of the persons purporting to be members of the CSA Council which is the
governing body of the CSA charged with its management under rule 12 and includes both Vice-Presidents and the six members
of the Executive.
The President Ms Diane Robertson, the Honourary Treasurer, Mr Colin Best, and one other person are the only members of a
40 strong body who are not applicants.
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There was uncontroverted evidence before the Commission in the form of an affidavit sworn by one of the two VicePresidents, Mr Brian Ellis, who is also a member of the Executive Committee which exists, subject to the Council, to manage
the affairs of the CSA between Council meetings, put broadly. (See rule 13). I accept his evidence.
10 The President, of course, is also a member of the Council.
11 The application is one which, as amended, seeks the following orders:“a) A declaration pursuant to section 66 (2) of the Act that all office holders of the Respondent do not validly
hold and have never validly held office in the Respondent organisation;
b) An interim order that all office holders purporting to hold office in the Respondent organisation since 2 June
1999 by virtue of being elected to the corresponding offices of the CPSU continue to hold those offices for the
period they hold office in the CPSU for all purposes of the Rules of the Respondent pending the obtaining of a
section 71 certificate or a State election for those offices is completed
c) An order that elections for office in the respondent organisation be postponed until the respondent’s application
under s.71 of the Act be heard and determined.”
12 It was not opposed, by the CSA, as Mr Dasey advised me in the course of the hearing.
BACKGROUND
13 The background of the matter is clear and is dealt with to a great extent, in detail, in Neville Jones v Civil Service Association
of WA Inc (op cit). The Council, proxy Council Members, the President, the two Vice-Presidents, the Treasurer, the General
Secretary and the Assistant General Secretary and Executive Councillors who currently purport to hold those offices in the
CSA have not been elected or appointed pursuant to the CSA rules. There is therefore a strong case in this matter that all office
holders of the respondent do not validly hold, and have never validly held office in the respondent organisation. They have
purported to hold those offices because they were elected to corresponding offices in the Western Australian Branch of a
federal organisation, the CPSU, and because of the belief that the operation of s.71 of the Act enabled this to occur. In Neville
Jones v Civil Service Association of WA Inc (op cit), I held that the General Secretary and the Assistant General Secretary did
not hold office in the CSA when they were not elected or appointed under the rules of the CSA, but purported to hold office
because they had been appointed to corresponding offices in the CSPU’s Western Australian Branch, the CSPU being a body
which was not the subject of a s.71 certificate making it a counterpart federal body under the Act. All of the officers on the
evidence believed that the s.71 certificate issued in respect of the SPSF, which organisation was de-registered on 1 July 1994,
when the new amalgamating body, the CPSU, was registered, was still valid and that they all validly held office in the CSA. I
accept that evidence for the purposes of this application.
14 The interim order sought is an order in not substantially different terms to the order which, with some variations to that sought,
I made in Jones v Civil Service Association of WA Inc (op cit). The effect of the order in substance is that two officers and
members of the Council, Ms Walkington and Ms Gaines will occupy the offices which they had held for about two and a half
years until a s.71 certificate is obtained in relation to the CSPU WA Branch or a State election for their offices is completed.
However, since this is an interim order, it will have somewhat different effect and will not require to be so detailed.
15 The case for the appellant is that to make an order is first required, because the Council if it does not exist, (or even if its
existence is in doubt), which is the case if members hold, or never hold office validly, cannot manage the CSA, cannot comply
with the rules and cannot make any decisions. In fact, if that case were made out the Council would not exist.
16 The interim order sought is not opposed by the CSA.
CONCLUSION
17 The principles which apply to deciding applications for interim orders under s.66 of the Act are well settled. (See for example
Corse v Civil Service Association of WA (Inc) (1977) 77 WAIG 321 at 322 (P)). I apply them.
18 First, there is, it will be clear, a substantial case to be tried for the reasons expressed above and also because of the reasons for
decision in Neville Jones v Civil Service Association of WA Inc (op cit). Next, particularly since the application for an interim
order was not opposed by the respondent itself not a great deal of weight could be given to any assertion that to make the order
would pre-empt the hearing of the matter because it simply was not asserted. Third, to bring about certainty, the government of
the CSA which has been in place by virtue of the elections in the CPSU, which elections were accepted as elections to the CSA
and thought to be valid in accordance with the Act, should continue to govern without uncertainty until this matter is heard and
determined. That, for the time being would advance s.6(f), an object of the Act. Such an approach is consistent too, with the
final orders made in relation to other members of the Council and Officers in Neville Jones v Civil Service Association of WA
Inc (op cit) namely the purported General Secretary and Assistant General Secretary. Next, any potential for disruption should
be avoided and can be avoided if some certainty is given to the affairs of the Council temporarily, until this matter is heard and
determined.
19 Further, the orders are interim orders only and cannot outlive the hearing and determination of the application which will take
place on 5 May in accordance with the directions which I will give.
20 Next, to make such an interim order obviously serves the interests of the respondent, its members and the office holders who
are the applicants concerned. That is because for the time being, government, not subject to uncertainty, being the government
which has held office for some time, remains to govern the organisation. The detriment to all of the uncertainty and disruption,
which might occur for obvious reasons if this order is not made until the matter is finally determined, is obvious.
21 The consequences of making the order are readily reversible by an order to the contrary if the merits of the matter require it
upon the final hearing and determination.
22 The application should be observed, has been made entirely promptly.
23 For those reasons the equity, good conscience and substantial merits of the case and the relevant considerations laid down in
Neville Jones v Civil Service Association of WA Inc (op cit) which I adopt, lead me to the view that I should make an interim
order in similar terms, in substance, to the order made in Neville Jones v Civil Service Association of WA Inc (op cit). I would
add that I will make orders which affect the whole of the Council because they do not affect adversely the three members of
the Council who are not parties to these proceedings. I should add that there is nothing to prevent those three persons seeking
to become parties to, or to intervene in, and thus to participate in these proceedings
24 I will therefore order that all office holders purporting to hold office in the respondent organisation since 2 June 1999, by
virtue of being elected to the corresponding offices of the CPSU, do continue to hold office in the CSA for the period that they
hold office in the CPSU, for the purposes of the rules of the CSA, or until this application is heard and determined whichever is
the sooner, or until further order.
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25 There will also be liberty to apply.
26 I will order accordingly and issue a minute of proposed orders.
Order accordingly
_________
2003 WAIRC 08180
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRIAN ELLIS AND OTHERS, APPLICANTS
- and CIVIL SERVICE ASSOCIATION OF WA (INC), RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
WEDNESDAY, 16 APRIL 2003
FILE NO/S.
PRES 5 OF 2003
CITATION NO.
2003 WAIRC 08180
_________________________________________________________________________________________________________
Decision
Directions and interim orders
Appearances
Applicants
Mr D H Schapper (of Counsel), by leave
Respondent
Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________
Order
This matter having come on for a directions (and other orders) hearing before me on the 15th day of April 2003, and having heard
Mr D H Schapper (of Counsel), by leave, on behalf of the applicants, and Mr J Dasey, Senior Industrial Officer, on behalf of the
respondent, and having made interim orders and also made such orders and given such directions as are necessary or expedient for
the expeditious and just hearing and determination of this matter and having issued reasons therefor, it is this day, the 16th day of
April 2003, ordered and directed as follows—
(1) That this matter be and is hereby adjourned for hearing and determination to 10.00am on the 5th day of
May 2003.
(2) That all office holders purporting to hold office in the respondent organisation since 2 June 1999, by virtue of
holding corresponding offices of the CPSU, do continue to hold office in the CSA, for the period that they hold
office in the CPSU for the purposes of the rules of the CSA, or until this application is heard and determined,
whichever is the sooner, or until further order.
(3) That there be liberty to the parties to apply.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

____________________
2003 WAIRC 08115
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NEVILLE JONES, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WA INC, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
THURSDAY, 10 APRIL 2003
FILE NO/S.
PRES 3 OF 2003
CITATION NO.
2003 WAIRC 08115
_________________________________________________________________________________________________________
Decision
Declaration and Order – Breach of Rules
Appearances
Applicant
Mr G McCorry, as agent
Respondent
Mr D H Schapper (of Counsel), by leave
_________________________________________________________________________________________________________
Reasons for Decision
1

2

INTRODUCTION
This is an application brought by the above-named applicant against the respondent, the Civil Service Association of WA Inc
(hereinafter referred to as “the CSA”), pursuant to s.66 of the Industrial Relations Act 1979 (as amended) (hereinafter referred
to as “the Act”).
As amended, the complaint, in the application, was that the General Secretary and Assistant General Secretary of the CSA,
Ms Toni Walkington and Ms Joanne Gaines, had been invalidly appointed to the offices of General Secretary and Assistant
General Secretary, respectively, of the CSA, when there was no power in the CSA’s rules to do so, and, accordingly, that they
were not validly elected to or appointed to those offices; nor did they validly occupy those offices.
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It was conceded by both sides that the applicant, Mr Neville Jones, was, at all material times, a member of the CSA, and that
the CSA was, at all material times, an “organisation” as that term is defined in s.7 of the Act.
The Commission, constituted by the President, therefore, has and had jurisdiction, at all material times, to hear and determine
the matter on that basis.
THE FACTS AND THE BACKGROUND
The essential facts were not in dispute.
On 28 November 2001, Ms Toni Walkington and Ms Joanne Gaines were appointed to the offices of Branch Secretary and
Assistant Branch Secretary of the Western Australian Branch of a Federal organisation, the Community and Public Sector
Union (“the CPSU”), the branch having been said to be called the CPSU/SPSF Group (WA Branch). (That name does not
accord with the name of the Federal organisation as registered, I would note).
By that appointment, and by the operation of s.71 of the Act, and by certain provisions of the Federal Act, the Workplace
Relations Act 1996 (Cth) (hereinafter referred to as “the WR Act”), and its predecessor, the Industrial Relations Act 1988 (Cth),
and by virtue of an agreement under the WR Act and a certificate issued on 29 November 1993 by the Registrar of this
Commission, purportedly, under the Act (s.71(5)), they hold and have held offices in the CSA as General Secretary and
Assistant General Secretary, so it is alleged, since 28 November 2001.
The appointments were made correctly in accordance with the rules of the Federal CPSU, and this was not denied.
As a matter of fact, there were no elections conducted or appointments alleged to be made or purported to be made in
accordance with the rules of the CSA, whereby Ms Walkington and/or Ms Gaines were alleged to have been elected or
appointed to office in the CSA. The sole instrument of their achieving office was, as I understand it, the appointments which I
refer to in paragraph 6 of these reasons, which took effect, so it was submitted, by virtue of the operation of s.71 of the Act and
of the WR Act.
On 4 November 1993, in accordance with s.71 of the Act, the Full Bench of this Commission made the declarations sought to
be made under s.71(2) of the Act, namely that the rules of the “State organisation”, as defined (see s.71(1)), the CSA and its
Counterpart Federal Body (the State Public Services Federation (hereinafter referred to as “the SPSF”)), relating to the
qualifications for membership and prescribing that the offices which were to exist within the branch, were the same.
The branch concerned was, as defined in s.71(1), the Western Australian branch of an organisation of employees registered
under the Commonwealth Act which was then the Industrial Relations Act 1988 (Cth) (as amended), and was, in fact, the
Western Australian branch of the State Public Services Federation, then a federally registered organisation.
For completeness, I quote now, formal parts omitted, the terms of that order (see Re an application by the Civil Service
Association (1993) 73 WAIG 2931-2932 (FB)):“(1)
(a)
That the rules of The Civil Service Association of Western Australia Incorporated and its
Counterpart Federal Body, The State Public Services Federation, Western Australian Branch,
relating to qualifications of persons for membership be and are deemed to be the same, in
accordance with s.71(2) of the Industrial Relations Act 1979 (as amended) (“the Act”).
(b)
That the rules of the Counterpart Federal Body prescribing the offices which shall exist in the same
be and are hereby deemed to be the same as the rules of the applicant herein, prescribing the offices
which exist in the applicant, in accordance with s.71(4) of the Act.
(2)
That leave be and is hereby granted to the applicant herein to delete that part of the application which sought
a certificate pursuant to s.71(5) of the Act.
(3)
That those parts of such application to the Full Bench relating to s.71(6) and s.71(7) of the Act be and are
hereby dismissed.”
On 22 November 1993, the Registrar of this Commission, purporting to act pursuant to s.71(5), issued a certificate in the
following terms, formal parts omitted (see exhibit 2) declaring:“(1)

That the provisions of the Industrial Relations Act, 1979 relating to elections for office within a state
organisation do not, from 22 November, 1993, apply in relation to offices in “Civil Service Association of
Western Australia Incorporated;” and

(2)

That, from 22 November, 1993, the persons holding office in that “State Public Services Federation,
Western Australian Branch,” an organisation registered under the provisions of the “Industrial Relations
Act, 1988” shall, for all purposes, be the officers of “The Civil Service Association of Western Australia
Incorporated.”

(Whether the Registrar was entitled to issue the certificate, having regard to s.71(5)(a) of the Act and paragraph (3) of the
declaration of the Full Bench, is, at least, very doubtful. (I say that because there is no record of any application to amend the
CSA rules in accordance with s.71(5)(a) and (b), having been made or granted)).
That, of course, meant that persons elected to offices in the State branch of the SPSF became, by the fact that they held such
offices, officers of the CSA, without any election having to take place under the CSA rules. Officers in the CSA are required, I
should observe, to be elected every four years by secret postal ballot. This includes the General Secretary and Assistant
General Secretary (see rules 19, 20 and 22).
Before that, on 26 August 1993, and pursuant to s.202 of the Industrial Relations Act 1988, there was made and entered
pursuant to regulation 46 of the Australian Industrial Relations Commission Regulations 1988 on 4 October 1993 an
agreement between an “organisation” as defined in the WR Act (s.4(1)), namely the SPSF, and the respondent State registered
union, the CSA, whereby the two organisations agreed that the members of the CSA who were not eligible to be members of
the SPSF were eligible to become such members. The rights expressly conferred on such members included the right to vote in
all elections of the SPSF, to nominate and be nominated for office and to qualify for office in accordance with the provisions of
the SPSF rules (see exhibit 3).
On 1 July 1994, by order of Deputy President Williams of the Australian Industrial Relations Commission, the SPSF
amalgamated with another federally registered organisation, the Public Sector, Professional, Scientific Research, Technical,
Communications, Aviation and Broadcasting Union (PSU), which amalgamated organisation was registered as the Community
and Public Sector Union (the CPSU) (see exhibit 4).
On 1 July 1994, the same day, the SPSF was de-registered by the same order, as an organisation registered under the Industrial
Relations Act 1988 (see exhibit 4). It therefore ceased to exist, and the new amalgamated organisation, the CPSU, came into
existence.
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(It is to be noted that it is very significant in these proceedings that “de-registration” in relation to an organisation means the
cancellation of its registration (see s.234 of the WR Act) and see also the definition of “amalgamated organisation” in s.234).
“De-registered organisation” is also defined in s.234 of the WR Act “in relation to a completed amalgamation” to mean an
organisation that has been de-registered under Part IX, Division 7 of the WR Act. The WR Act clearly extinguishes a deregistered organisation by effecting its cancellation. It follows that its branches, which are mere parts of the organisation, die
with it).
20 No s.71(5) certificate has issued in respect of any other Counterpart Federal Body than that issued in respect of the SPSF, and,
in particular, no such certificate has issued in respect of the CPSU, vis-à-vis the CSA.
THE CASE FOR THE APPLICANT
21 The case for the applicant was very clear. It was as follows.
22 The SPSF, which was the CSA’s Counterpart Federal Body, was de-registered by order of the Australian Commission on
1 July 1994 when the PSU remained registered by order and the amalgamated organisation, the CPSU, came into existence.
Thus, so the submission went, there being no Counterpart Federal Body to the CSA with the de-registration federally of the
SPSF, then there was no existing or valid agreement in the form of exhibit 3. Accordingly, the certificate issued under s.71(5)
of the Act had no force. Thus, there was nothing to authorise the appointment or election of the Branch Secretary and Assistant
Branch Secretary as General Secretary and Assistant General Secretary of the CSA. In other words, the election of those two
offices could only occur by and under the rules of the CSA. There had been no election under the CSA rules, and the General
Secretary and Assistant General Secretary had ipso facto been invalidly appointed contrary to the rules of the CSA, and ultra
vires those rules. Thus, so the submission went, at least as I understood it, the appointments were void ab initio.
23 As part of that argument, it was submitted that once the SPSF ceased to exist, there had to be a new s.71 application, and the
Full Bench had to be satisfied anew of the s.71 requirements referred to above about a new Counterpart Federal Body, the
CPSU, and this had not been done. Accordingly, there was no assistance to be derived from s.71(5) of the Act, or
s.71 generally.
24 Most significantly, of course, there has been no satisfaction expressed by the Full Bench in relation that the offices of the
CPSU and the CSA were the same, in accordance with s.71(1), (2), (3) and (4) of the Act.
THE CASE FOR THE RESPONDENT
25 For the respondent, the submission, condensed, was this.
26 The agreement under s.202 of the WR Act continued in force, by virtue of s.253TA and s.253U of the WR Act, and the
agreement which was in force enabled persons appointed or elected pursuant to the rules of the CPSU to, by the WR Act,
s.71 of the Act, and the certificate and/or the agreement (exhibits 3 and 5) become General Secretary and Assistant General
Secretary of the CSA. Put shortly, the agreement made under s.202 of the Federal legislation continued in force by virtue of
s.253TA of the WR Act.
27 As I understand the argument further, it was this. The Counterpart Federal Body, the SPSF, as defined in s.71(1) of the Act,
became a Counterpart Federal Body because this Commission decided that those conditions which it was required to decide
were fulfilled under s.71 had been fulfilled.
28 That having been decided by the Full Bench, the then Registrar issued a certificate pursuant to s.71(5) of the Act (see
exhibit 2). That certificate, as I understand the submission, is still valid, and, as I also understand the submission, enabled and
enables the appointment of Ms Walkington and Ms Gaines as Branch Secretary and Branch Assistant Secretary of the alleged
Counterpart Federal Body to validly, by their appointment under the CPSU rules, hold office as General Secretary and
Assistant General Secretary of the CSA, without appointment or election under the CSA rules.
29 It is not at all clear from the certificate that the conditions precedent referred to in s.71(5)(a) and (b) were complied with, in
that there seems to be no alteration of the CSA rules pursuant to s.71(5). However, the certificate, which was issued, has effect
according to its tenor, as s.71(5) prescribes.
ISSUES AND CONCLUSIONS
30 The CSA rules enable and require the offices of General Secretary and Assistant General Secretary, which are “offices” as
defined in s.7 of the Act, and which office holders are members of the Executive Committee and Council of the CSA (see
rules 12(a), 13 and 22), to be filled by election. No election took place. There were no rules cited to me which prescribe the
appointment of the Federal Branch Secretary and Assistant Branch Secretary as officers of the CSA. Indeed, there are none.
There was purported to be an appointment to the offices of General Secretary and Assistant General Secretary in the CSA, the
CPSU Branch Secretary and Assistant Branch Secretary, which, of course, is prima facie invalid in the face of the rules of the
CSA, unless by s.71(5) of the Act or s.202 and s.253TA or s.253U of the WR Act that is enabled to occur. The appointments
were properly and validly made under the Federal rules of the CPSU, but that is not the point in issue.
Amalgamation and Effect
31 The effect of cancellation of the SPSF which was effected by the registration of the CPSU was, inter alia, that it ceased to be
an “organisation” and a body corporate under the WR Act, but it does not cease to be an association. I have referred above to
s.234 of the WR Act, which so provides. Of course, it follows that if the SPSF is no longer an “organisation” under the WR Act,
as is the case and has been since 1 July 1994 when it was de-registered, that the SPSF is not an “organisation” as defined in
s.4(1) of the WR Act, because it is not “an organisation registered under this Act”. Thus, for the purposes of the WR Act, the
SPSF no longer exists, and has not existed since 1 July 1994 when it was de-registered.
32 It is, of course, axiomatic to observe that a branch of a Federal organisation exists in this State only because it is a branch of a
registered organisation under the WR Act. A branch cannot exist once the organisation of which it is a branch is de-registered
((ie) cancelled) as occurred in relation to the SPSF in this case, and because the organisation is no longer an “organisation” as
defined in the WR Act, s.4(1). Of course, a Counterpart Federal Body is not registered as an organisation in this State under the
Act.
33 The Federal organisation and its branches on the one hand, and the CSA as a State organisation on the other hand are separate
and distinct entities, and that it is not at all altered by the Federal legislation or by the operation of s.71 (see Moore v Doyle and
Others [1967] 15 FLR 59 at 120-124 and Re McJannet; ex parte Minister for Employment (Qld) [1995] 70 ALJR 93). A
branch merely identifies the members of the Federal organisation in a State (see Re McJannet; ex parte Minister for
Employment (Qld) (op cit) at page 111). The branch, at all times, remained part of the SPSF while that body existed and ceased
to exist with it (see Re McJannet; ex parte Minister for Employment (Qld) (op cit) at page 110).
34 Significantly, and this is more relevant to the question which arises later in these reasons about the existence of a Counterpart
Federal Body, there cannot be a Counterpart Federal Body as defined in s.71 of the Act, unless that body is the branch of an
organisation. If the “organisation” no longer exists, the branch no longer exists and the Counterpart Federal Body, as defined in
s.71(1) of the Act no longer exists (see s.71(1) and the definitions).
19
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What was clear, and what I am satisfied is the case, for the reasons expressed in the preceding paragraphs, is that the SPSF was
de-registered ((ie) cancelled) and ceased to exist as an “organisation” within the meaning of the WR Act before Ms Walkington
and Ms Gaines were appointed to office in the CPSU. The SPSF (WA Branch) was the Federal Counterpart Body and it ceased
to exist by virtue of the de-registration, (cancellation), and amalgamation order of the Federal Commission of 1 July 1994.
That was the effect of the de-registration and amalgamation order of 1 July 1994.
36 The applicant’s case is, inter alia, that an order for the “new” Federal body to become a Counterpart Federal Body, that body
being the CPSU, would be required to be made upon a fresh application under s.71 of the Act by the Full Bench. The Full
Bench has not done so, and, so the submission went, the rules of the CPSU cannot apply to officers appointed to the CSA or
effect their election or appointment to the CSA.
37 It is quite clear that unless the Counterpart Federal Body continues to exist, or that its successor is bound by its unequivocal
obligations and rights as a Counterpart Federal Body, then the rules of the CPSU do not apply and/or cannot be used to enable
its officers to become officers of the CSA without appointment or election in accordance with the CSA rules.
38 An “amalgamated organisation” is defined in relation to a completed amalgamation to mean (see s.234 of the WR Act):“amalgamated organisation, in relation to a completed amalgamation, means the organisation of which members of
the de-registered organisations have become members under paragraph 253Q(3)(d);”
39 S.253Q(3)(d) of the WR Act prescribes that on the amalgamation day, that is the day in relation to a completed amalgamation,
which is the day fixed under s.253Q(2) in relation to the amalgamation, that persons who immediately before that day, were
members of a proposed de-registering organisation become, by force of this section and without payment of entrance fee,
members of the proposed amalgamated organisation. On that day, too, as a matter of interest, any proposed alteration of the
rules of an existing organisation concerned in the amalgamation takes effect (see s.253Q(3)(b)). That means that SPSF
members became, on 1 July 1994, members of the CPSU.
40 S.253R of the WR Act prescribes that, for all purposes, and in all proceedings, an asset or liability of a de-registered
organisation existing immediately before the amalgamation day is taken to have become an asset or liability of the
amalgamated organisation on that day. (The amalgamated organisation is and was, of course, the PSU re-named the CPSU).
41 By virtue of s.253TA(1) of the WR Act, unless the scheme of a proposed amalgamation otherwise provides, an agreement in
force under s.202 to which a de-registered organisation was a party continues in force on and from the amalgamation day
(namely, in this case, 1 July 1994), as if references in the agreement to the de-registered organisation were references to the
amalgamated organisation. (That is references to the SPSF in the s.202 agreement, exhibit 3, become references to the CPSU).
42 S.202 of the WR Act prescribes that the rules of an organisation of employees may authorise the organisation to enter into
agreements in the prescribed form with State unions to the effect that members of the State union concerned who are ineligible
State members may become members of the organisation under the agreement. That is, of course, what happened here by
virtue of the agreement of 26 August 1993 (exhibit 3).
43 “Ineligible State members” in relation to an organisation, means the members of a State union, who under the eligibility rules
of the organisation are not eligible to be members of the Federal organisation (see s.202(13) of the WR Act).
44 The CSA is clearly a “State union” as that term is defined in s.202(13).
45 I also refer to s.234 of the WR Act where the words “instrument” and “instrument to which this Division applies” are defined,
respectively, as follows:““instrument” means an instrument of any kind, and includes—
(a)
any contract, deed, undertaking or agreement; and
(b)
any mandate, instruction, notice, authority or order; and
(c)
any lease, licence, transfer, conveyance or other assurance; and
(d)
any guarantee, bond, power or (sic) attorney, bill of lading, negotiable instrument or order for the payment
of money; and
(e)
any mortgage, charge, lien or security;
whether express or implied and whether made or given orally or in writing;
“instrument to which this Division applies”, in relation to a completed amalgamation, means an instrument—
(a)
to which a de-registered organisation is a party; or
(b)
that was given to, by or in favour of a de-registered organisation; or
(c)
in which a reference is made to a de-registered organisation; or
(d)
under which any money is or may become payable, or any other property is to be, or may become liable to
be, transferred, conveyed or assigned, to or by a de-registered organisation;”
46 There is in the WR Act no relevant definition of “agreement”.
The “Agreement” and “Instrument”
47 The submission for the respondent is that the agreement, exhibit 3, continues and continued after the amalgamation day and
binds the CPSU because the “agreement” is an “instrument” as defined.
48 I was in that context referred to the unreported case of Re Application for an Inquiry Relating to an Election in the Community
& Public Sector Union, Western Australian Branch - SPSF Group; Forbes and Another v CPSU, Western Australian Branch
SPSF Group [1998] 1210 FCA (8 September 1998) per Carr J (FC of Australia). His Honour held that the whole purpose of
s.202 was to enable agreements to come into force to enable members of a State union, the CSA in that case, who were
ineligible for membership of the SPSF to become members of the SPSF. Thus, by reading s.202(1) with the definitions in
s.202(13), this state of affairs occurred. His Honour said at page 14 of his reasons for judgment:“The applicants contended that each of these deeming notices was misleading in stating that the Civil Service
Association/State Public Service Federation had formally merged with the Public Sector Unions federally and
further stating that the Branch Council of the CPSU and the CSA Council had effectively become one and the same
body. In my view, those statements were not relevantly misleading. It will be recalled that on 1 July 1994 all SPSF
members became members of what had previously been the PSU but which on that date was renamed the
Community and Public Sector Union - SPSF Group. The SPSF was de-registered with effect from the same date. To
describe that process as a merger is not, in my opinion, relevantly misleading in the context of urging CSA
members to join the CPSU. Likewise, it will be recalled that on 4 October 1993 an agreement between the CSA and
the SPSF WA Branch was approved under s 202 of the Industrial Relations Act 1988 (Cth) and s 7l of the Industrial
35
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Relations Act 1979 (WA). The terms of that agreement provided, among other things; that those persons elected as
branch officers of the SPSF WA Branch would hold the corresponding offices in the CSA. It would appear that
even after 1 July 1994 (when the SPSF was de-registered) the composition of the Branch Council of the CPSU and
that of the CSA was substantially identical. In those circumstances, I do not consider that it was misleading to
describe those councils as having “effectively become one and the same body”. Once again, the applicants objected
that the above notices were in breach of Rule 6A(D)(c) in not advising the recipients that if a written objection to
the Secretary was received within one month of the letter then no application on his/her behalf would be made. For
the reasons which I have given above in relation to an identical objection to the letter of 14 April 1994, I reject this
submission. The same applies to the applicant’s submissions that there was no evidence that such applications for
membership were received and accepted by the CPSU Branch as a result of these two deeming notices. I refer again
to my reasons above in relation to the 14 April 1994 letter.”
49

In my opinion, the agreement under s.202 continues in force because s.253TA of the WR Act clearly provides that such an
agreement binds the amalgamated organisation, that is the Federal amalgamated organisation, as if it bound the de-registered
organisation. Thus, the agreement would bind the CPSU because it bound the SPSF. It is expressly prescribed to continue in
force by that provision. Further, references in it to the de-registered organisation, the SPSF, are specifically declared to be
references to the amalgamated organisation.

50

It is, in my opinion, quite clear that that agreement, exhibit 3, is an “instrument” as defined in s.234 of the WR Act, because an
“instrument”, as defined, includes an “agreement”, and this was an agreement which was made by the authority conferred by
the WR Act.

51

Since the agreement was an instrument, it continues in full force and effect as if reference in it to a de-registered organisation
were a reference to the amalgamated organisation ((ie) the reference in it to the SPSF was a reference to the CPSU) (see
s.253U of the WR Act). It is quite clear, therefore, that exhibit 3 would bind the CSA and the CPSU by virtue of s.253TA
and/or s.253U of the WR Act, but subject to what I say hereinafter.

52

Having said that, however, insofar as the agreement is an agreement for the purposes of s.202 of the WR Act, which it clearly
is, the Registrar of the Australian Industrial Relations Commission is mandatorily required to enter in the register of that
Commission particulars of the effect of the amalgamation on the agreement. Arguably, then, if that were not performed, and
there is no evidence that it was, the agreement (exhibit 3) may not have any statutory effect, and could not be said to have
given that s.253U of the WR Act could not cure that defect. On a fair reading of it, s.253U would not purport to. Having said
that, the agreement in its terms provides no basis or authority or means for officers appointed or elected to office in the SPSF
or the CPSU to, by virtue of holding those offices, become officers in the CSA. That simply cannot occur.

53

There is also no provision in the agreement (exhibit 3) that persons elected to the CPSU are ipso facto thereby to be deemed to
be elected or appointed to office in the CSA.

I say that, notwithstanding s.6(g) of the Act, which cannot be of assistance because of the effect of the WR Act. S.6(g) reads as
follows:“The principal objects of this Act are—
…
(g)
to encourage persons, organizations and authorities involved in, or performing functions with respect to, the
conduct of industrial relations under the laws of the State to communicate, consult and co-operate with
persons, organizations and authorities involved in, or performing functions with respect to, the conduct or
regulation of industrial relations under the laws of the Commonwealth.”
55 The agreement between the SPSF and the CSA (exhibit 3) does no more in its terms than to render eligible for membership
and, inter alia, office in the SPSF, members of the CSA who are otherwise under the eligibility rules of the SPSF not eligible
for membership or office in that organisation.
56 It is not at all altered by the fact that that agreement might remain in force by virtue of s.253TA or s.253U of the WR Act, and
might bind the CPSU and the CSA by the operation of s.234 and s.253TA of the WR Act, as it is clear that it does.
57 It is quite clear, too, that exhibit 3 binds the CSA and the CPSU pursuant to s.253TA of the WR Act.
58 That agreement enabled members of the CSA to qualify for office, who could not otherwise qualify for membership or for
office in accordance with the rules of the SPSF. I should add that membership of the SPSF does not disqualify a member from
nomination for election or election to office in the CSA by specific provision in rule 6, the eligibility rule of the CSA, it is to be
noted. There is nothing in the agreement which enables in its terms persons appointed or elected to office in the CPSU or the
SPSF to ipso facto hold office in the CSA.
Is there any Counterpart Federal Body?
59 The fact that the CPSU is federally an amalgamating body and successor to the SPSF does not at all mean that it is the
Counterpart Federal Body of the CSA.
60 “Branch” is defined in s.71(1) as follows:““Branch” means the Western Australian Branch of an organisation of employees registered under the
Commonwealth Act;”
61 “Commonwealth Act” is defined in s.7(1) to mean:““Commonwealth Act” means the Workplace Relations Act 1996 of the Commonwealth;”
62 “Counterpart Federal Body” is defined in s.71(1) as follows:““Counterpart Federal Body”, in relation to a State organization, means a Branch the rules of which —
(a)
relating to the qualifications of persons for membership; and
(b)
prescribing the offices which shall exist within the Branch,
are, or, in accordance with this section, are deemed to be, the same as the rules of the State organization relating to
the corresponding subject matter; and”
54

(I note that a Counterpart Federal Body is and must be by definition the Western Australian Branch of an organisation
registered as such under the Commonwealth Act. Of course, an organisation is not an organisation as defined unless it is
registered under the WR Act (see s.4(1)).
63 S.6(e) and (f) of the Act support the view which I now take.
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64

I was referred to the reasons for judgment of Carr J, which I have quoted above. His Honour found that there was effectively a
merger of the CSA and the SPSF because of the operation of the agreement (exhibit 3) under s.202 of the WR Act, and by
virtue of s.71 of the Act. However, that could only be restricted in its effect to s.71 and the terms of s.202 of the WR Act.

65

The SPSF in relation to which that determination was made under s.71 of the Act by the Full Bench has been de-registered and
no longer exists as an organisation under the Federal Act. That much is clear from the relevant provisions of the WR Act.

66

In my opinion, the terms of s.71 require that, before s.71 can take effect, the Full Bench must, inter alia, determine that the
Western Australian branch of an organisation of employees registered under the Commonwealth Act is a branch, the rules of
which:“(a)

relating to the qualifications of persons for membership; and

(b)

prescribing the offices which shall exist within the Branch,

are, or, in accordance with this section, are deemed to be, the same as the rules of the State organization relating to
the corresponding subject matter; and”
67

68

69

70
71

72

73

74

75
76

77

The s.71 certificate issued in respect of the SPSF, a Counterpart Federal Body whose rules the Full Bench has considered.
There may now be in existence a branch of a new amalgamated organisation. What its rules are I do not know. What offices
are prescribed to exist by those rules I do not know either, since the rules were not before me. What the qualifications for
membership are are also not clear because the rules are not before me. Whether they are the same as the SPSF is not known.
What, of course, that establishes, is the necessity for the CSA to make an application afresh under s.71 of the Act and to
establish to the Full Bench what s.71 requires. The necessity for such a view is borne out by the fact that an amalgamation
under the WR Act which takes place under Part IX Division 7 of the WR Act may involve an amalgamation which in itself
involves the extension of eligibility rules (see s.253A of the WR Act).
Of course, by contrast, there may be a different eligibility rule for the CPSU than that which was a rule of the SPSF when the
Full Bench determination as to a Counterpart Federal Body was made. The same may apply to the offices in the CPSU. Under
s.72 of the Act, no amalgamation can take place where there is such an extension of eligibility (see s.72(1)).
In this case it has not been made known to me whether the amalgamation which occurred extended the eligibility rules of the
bodies which were replaced by the amalgamated body. If, of course, the rules were extended the situation would be quite
different from that which obtained when the Full Bench decided the matter.
I now repeat what I said in preceding paragraphs.
The SPSF was cancelled by de-registration and has not been an “organisation” under the WR Act since 1 July 1994. Thus, since
the SPSF is not and has not been an organisation since then, and is cancelled, there is no Western Australian branch and no
Counterpart Federal Body and there has not been one since 1 July 1994.
The Registrar’s certificate (exhibit 5) under s.71(5) of the Act has expired because there is no Counterpart Federal Body in
existence to which it applies. On the other hand, if it has not expired it is a nullity since there is no Counterpart Federal Body to
which it might apply.
Thus, there is no mechanism provided by the certificate (or the agreement, exhibit 3, for that matter), which dispenses with the
requirement that the CSA hold elections to fill offices within that organisation, and there is no mechanism by which offices
elected or appointed in the CPSU in accordance with its rules can by that mere appointment or election hold office in the CSA.
The CSA must fill offices by election or otherwise in accordance with its own rules. That has been the case since 1 July 1994,
for those reasons.
I agree with the submission, and find, as a matter of law, that once the SPSF was extinguished and ceased to exist by virtue of
its de-registration and the new amalgamating organisation, the CPSU, was amalgamated, there was required to be made by the
CSA an application under s.71 of the Act for any branch in this State of the CPSU to be declared to be the CSA’s Counterpart
Federal Body after the Full Bench had been satisfied of those matters of which it was required to be satisfied under s.71.
It is, of course, quite clear that the Registrar’s certificate (exhibit 5) cannot outlive the life of the SPSF which no longer exists
as an organisation.
Further, in my opinion, without a successful application for alteration of the rules of the CSA having been made in accordance
with s.71(6) and (7) of the Act, it is doubtful that any certificate by the Registrar can or could have validly issued under s.71(5)
in favour of the CSA and the SPSF. Without argument, I put that proposition no higher for the present.
It follows that the following is the case, and, for those reasons, I find that:a)
The SPSF was the Counterpart Federal Body of the CSA.
b)
The CPSU is not.
c)
The SPSF has been de-registered ((ie) its registration under the WR Act is cancelled). It is no longer an organisation.
Thus, there is no branch as defined in s.71 of the Act, and no Counterpart Federal Body the subject of the determination
and certificates which issued.
d)
The SPSF and its branches have not existed since 1 July 1994, the date of the de-registration of the SPSF, and there is
nothing in the Federal Act which enables the CPSU to take its place as a Counterpart Federal Body of the CSA. There is
no such provision either in the Act.
e)
There is nothing in the s.202 agreement (exhibit 3) which enables persons who hold office in the CPSU to thereby and
ipso facto hold office in the CSA.
f)
There is nothing in the CSA rules, even if that were possible, to enable that to occur.
g)
An appointment or election to office in the CPSU could not and cannot enable the office holders to hold office thereby
in the CSA.
h)
The certificate (exhibit 5), even if it were valid ab initio, which is doubtful, can only apply to the SPSF, and could not
outlive it. Therefore, and, in fact, there is nothing in either act to constitute the CPSU, the Counterpart Federal Body of
the CSA, currently, or at the time Ms Walkington and Ms Gaines were appointed. Thus, they could not be rendered
office holders of the CSA merely because they became, however properly, officers of the CPSU.
i)
The s.71 certificate issued by the Registrar on 22 November 1993 ceased to have an effect on and from the date of deregistration and cancellation of the SPSF, namely 1 July 1994.
j)
The only means by which a person can attain office in the CSA is by appointment or election under its rules (see
rules 19, 20 and 22), and that has been the only means since 1 July 1994.
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k)

There is no evidence that any person has been appointed or elected its General Secretary or Assistant General Secretary,
and certainly no evidence that Ms Walkington and Ms Gaines have been. In fact, it was conceded that they have not
been.
l)
The CSA has failed to comply with its rules in permitting Ms Walkington and Ms Gaines to hold office as General
Secretary and Assistant General Secretary without appointment or election in accordance with the rules of the CSA,
since 28 November 2001.
m)
The authority cited on behalf of the respondent cannot assist in the face of these findings.
Jurisdiction
78 It was submitted on behalf of the CSA, too, that the Commission, constituted by the President, had no jurisdiction to consider
the effect of the WR Act and the s.202 agreement. I do not accept that submission. I am not purporting to deal with the
agreement under the WR Act, and the status of the SPSF and CPSU for the purposes of the WR Act. I am required to exercise
clear jurisdiction conferred on me by s.66(2) of the Act to determine whether the rules of the CSA have been observed or not
observed, and particularly whether persons are officers of the CSA pursuant to its rules or by the operation of any law. That is
what I am required to do.
79 In determining whether there is a breach of the rules or an act ultra vires the rules, I am clearly required to consider matters of
law argued in support of the proposition that the rules have not been breached, that no-one has acted ultra vires them, and/or
that they have been observed. Put another way, the President is being asked to make orders or give directions relating to the
rules of the organisation, their observance or non-observance or the manner of their observance either generally or in the
particular case as he considers appropriate (see s.66(2) of the Act).
80 For all of those reasons, acting within jurisdiction, I determine that the appointments to the offices of WA Branch Secretary
and WA Branch Assistant Secretary of the CPSU, of Ms Walkington and Ms Gaines, could not constitute or serve as valid
elections or appointments to the offices of General Secretary and Assistant General Secretary in accordance with the rules of
the CSA, and that they therefore have not, since 28 November 2001, validly occupied those offices.
81 I have considered all of the evidence and submissions.
82 I am not making all of the declarations sought by the applicant because in some cases they are not consistent with my powers
under s.66 of the Act and might more properly be made under s.71 where the President has no jurisdiction, and, further, some
are so general that they are not appropriately to be made in relation to the facts of this case.
83 I will therefore, having been satisfied, and having so found, declare as follows:a)
That Ms Walkington and Ms Gaines were not validly appointed or elected nor did they validly hold office in the
respondent at any time since 28 November 2001 as General Secretary and Assistant General Secretary respectively of
the respondent.
b)
That any purported appointment or election of them to such offices was contrary to and/or in breach of and/or ultra vires
the rules of the CSA, and particularly rules 19, 20 and 22.
c)
That any such appointment be and is hereby declared void.
d)
That the said offices have been vacant since 28 November 2001.
e)
I also propose to make an order that the said respondent do all things necessary and take all necessary steps forthwith to
ensure that the said offices of General Secretary and Assistant General Secretary are filled in accordance with the rules
of the said CSA or that Ms Walkington and Ms Gaines continue to hold office until the current CSA election for offices
is completed. However, I will not make any such order until I hear from the parties about it. The matter will be re-listed
for that purpose.
84 I will order accordingly and a minute of proposed order will issue to that effect.
Order accordingly
_________
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Supplementary Reasons for Decision
This matter came on for further hearing and a part speaking to the minutes concerning, inter alia, a question posed by me in
paragraph 83 of the reasons for decision herein, delivered by me on 10 April 2003. I should observe that the words “the
current” which appear in those reasons for decision in the third last line should be replaced by the word “a” since it is
erroneous to observe that there is a current CSA election.
What I said in paragraph 83(e) was as follows:“I also propose to make an order that the said respondent do all things necessary and take all necessary steps
forthwith to ensure that the said offices of General Secretary and Assistant General Secretary are filled in
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accordance with the rules of the said CSA or that Ms Walkington and Ms Gaines continue to hold office until the
current CSA election for offices is completed. However, I will not make any such order until I hear from the parties
about it. The matter will be re-listed for that purpose.”
I therefore sat to hear submissions as to what order I should make arising out of paragraph 83(e) of my reasons, and to hear
submissions on the remainder of the minute. I should say that I refer hereinafter to the Industrial Relations Act 1979 (as
amended, as, the Act).
The crux of the matter is of course that Ms Toni Walkington and Ms Joanne Gaines, as I have found, do not hold, and have not
held office in the Civil Service Association of Western Australia Incorporated, (hereinafter referred to the “CSA”), since
28 November 2001, although they have purported to occupy those offices. They were not validly appointed or elected to those
offices. They were certainly not appointed or elected pursuant to the rules of the respondent.
There has been no CSA election to fill the offices in the CSA since 1993/4.
The persons elected to office in a federal organisation, the Community and Public Sector Union State Branch (the CPSU/SPSF
Group WA Branch, hereafter called the “CPSU Branch”), as I have found, purported to hold those offices by virtue of their
election to office in the CPSU. The offices have therefore, as I have found, have been vacant since 28 November 2001.
For the applicant, it was submitted that persons who were elected to an office in the respondent before 22 November 1993 or to
an office in the counterpart federal body, the State Public Services Federation (hereinafter referred to as the “SPSF”), before
1 July 1994, and have not resigned from that office, or become ineligible from it, still hold that office as at today’s date.
It was submitted that this follows from the respondent’s rules, which provide that office holders hold office from the day next
following the annual general meeting in the year of the next election. Accordingly, there not having been any elections since
1993, the persons then holding office by election in the CSA, still hold office, but subject to their eligibility to retain office (see
rules 12(f)(ii) , 14(a), 15(a) and 16(a)).
By “office”, is meant for the purposes of this case and these submissions, all offices constituting the Council.
Thus, it was submitted for the applicant that orders should be made that persons elected before 22 November 1993 to the CSA
or to the CSU prior to 1 July 1994, be identified and ordered to do all things necessary and to take all necessary steps to ensure
that elections are called for all offices in the respondents as soon as practicable.
There was a further and incidental submission that, if that could not be achieved, there should be an administrator appointed to
administer the CSA.
For the applicant, there was express opposition to Ms Walkington and Ms Gaines being permitted to continue in the positions
of General Secretary and Assistant General Secretary of the CSA until CSA elections are held or a s.71 application naming the
CPSU as a counterpart federal body is made and is completed.
I should add that I was informed from the bar table that such an application had been made today.
S.61 of the Act prescribes and as it is well known, requires not only that an organisation and its members are subject, inter alia,
to the jurisdiction of the Commission and to this Act (my emphasis), but subject to the Act, all members are bound by the rules
of the CSA during the continuance of their membership.
Because of that section and s.56(1)(e) it follows in this case that no person can hold office when elected to office within the
organisation, the CSA, for a period exceeding four years. (See s.56(1)(e)). (The rules must so provide. If they do not they are,
ipso facto, unlawful and disallowable under s.66 (see s.66(2)(a))). In any event, the rules of the CSA provide that the principal
officers shall be elected for four years only and all other members of the Council and proxy councillors, for two years only.
(See rules 12(b)(ii), 13(a), 14, 15, 16, 17 and 20). Thus, officeholders of the CSA elected before 1993 all cease to hold office
four or two years after their election.
The submission that they still hold office subject to eligibility is entirely misconceived for those reasons. In any event, the
orders sought as a result are so entirely impracticable that they could not be made without obvious detriment to the CSA and
the whole of its membership.
As to appointing an administrator, providing such a power exists which I am not persuaded is the case, I would not appoint an
administrator because I would rather rely on the structure available within the CSA itself, such an approach being more
consistent with the object prescribed in s.6(f) of the Act.
It was submitted for the respondent that the minute of proposed order should be amended by amending paragraph one and
deleting paragraphs two and three. In my opinion, the minutes of proposed order reflects the reasons for decision. In particular,
it reflects the findings that there was no, or no valid appointment or election of Ms Gaines and Ms Walkington to the offices of
General Secretary and Secretary of the CSA pursuant to the rules of the CSA or at all.
I would not amend the order to issue therefore.
Next, it was submitted for the respondent CSA that Ms Walkington and Ms Gaines should be appointed by my order to
continue to hold office as General Secretary and Assistant Secretary for the period that they hold corresponding offices in the
Community and Public Sector Union for all the purposes of the rules of the respondent, and pending the obtaining of a
s.71 certificate or until a state election for those offices is completed. Practically put, the submission was that they continue to
hold those offices until the application s.71 of the Act referred to above was heard and determined.
If that application failed, then, so the submission went, an election for office in the CSA would be required to be held, and as I
understood the submission, would be held. Such a course actually is required to be taken now, but subject to what I say
hereinafter.
In substance, it was submitted that there was a precedent in the orders made by the Commission in Game and AEEFEU and
Another (1995) 75 WAIG 2512 (P), and, that, to require another election, when there was currently a CPSU election in
progress, would cause expense, disruption, trouble and uncertainty. It was also submitted that there had to be government of
the CSA because service to the members and the business of the CSA must still be given and go on; this so the submission
went required administration; and, further it was consistent with what had occurred by way of the holding of office over the
years, (ie) that persons elected to the CPSU did hold office in the CSA. In any event, so the submission went, they would hold
office only until the CPSU elections were completed.
That, of course, was the manner in which this was done over the years.
One major submission against this course was that this was prolonging something which the Commission had found to be
invalid and therefore unlawful.
I voiced some concern to Mr Schapper (of Counsel) for the appellant, insofar as it was relevant to do so, that, making such an
order subject to the hearing and determination of an application pursuant to s.71 of the Act to the Full Bench, might pre-empt a
decision whether a s.71 application should be made or elections should be held within the CSA, when they had not been held
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for about two years, being made by the proper body and the most democratic body, namely a Special General Meeting of the
members.
I put it to Mr Schapper on the basis that this matter affected members of the Council, or some of them, and it might be better
decided by a Special General Meeting subject to such a factor being relevant to my consideration in this matter.
Mr Schapper submitted that such a decision was generally made by Executives or Councils and made other assertions from the
bar table about the conduct of general meetings to which I also attach no weight. He also submitted that the interests of the
CSA and the membership required these orders to be made.
It is necessary to consider the relevant objects of the Act and in particular s.6(f) and (g).
S.6(f) provides:“to encourage the democratic control of organizations so registered and the full participation by members of such an
organization in the affairs of the organization;”
S.6(g) provides:“to encourage persons, organizations and authorities involved in, or performing functions with respect to, the
conduct of industrial relations under the laws of the State to communicate, consult and co-operate with persons,
organizations and authorities involved in, or performing functions with respect to, the conduct or regulation of
industrial relations under the laws of the Commonwealth.”
It is also necessary to consider the interests of Ms Walkington, Ms Gaines, Mr Jones, but primarily the CSA as a registered
organisation and primarily also its members.
First, to order the position to be filled temporarily by Ms Walkington and Ms Gaines would maintain the status quo. Next, it
was not submitted by anyone that there were any other officers who should occupy these offices by my order, or otherwise. It
was certainly not so submitted on behalf of the applicant save and except, as I have already observed, that those persons who
held office in 1993 should retain office as General Secretary and Assistant Secretary.
To make the order sought by the respondent would be to continue the situation whereby the holders of office in the CPSU WA
Branch who by that fact, held office in the CSA for ten years as if the CPSU WA Branch were a counterpart federal body,
because of the belief that it was the counterpart federal body of the respondent CSA. Certainly nobody on the evidence thought
otherwise, nor was it suggested that anyone did.
In favour of that submission too, is the fact that there is currently an election for office in the CPSU occurring and the order is
sought to extend the occupation of the offices of General Secretary and Assistant Secretary until that election is completed.
The terms of the order sought by the respondent are that Ms Walkington and Ms Gaines be ordered to occupy the offices which
they currently occupy until the completion of the CPSU elections. Presumably then, if they are re-elected, it is intended that
they will continue to retain those offices in the CSA pursuant to the order sought.
Next, it might be said that such an order which permits a s.71 application to be made without the decision of the members by
referendum, or by a Special Council Meeting, when there has been no election in the CSA for about ten years, is not furthering
democratic participation in the organisation in accordance with s.6(f).
Against that, it might be said that s.6(g) is furthered by such an order.
It is also relevant that the CSA has erroneously and contrary to its own rules, enabled persons appointed to office in the CPSU
Branch to occupy, by that election, invalidly, office in the CSA, and that no election has been held for ten years.
It is not unlikely, given the current disputes within the government of the CSA, that if the orders sought were not made that this
would lead to further disputes and disputation which can be resolved by the current CPSU election, given that that has been the
course taken for “elections” in the CSA for some years and the two organisations have operated to a large extent as one de
facto organisation. Certainly, it would appear that there is at least de facto dual membership of the organisations by most
members. Holding further CSA elections would be an added expense and a duplication which would be cured if the alleged
current application under s.71 of the Act were successful, and I emphasise if it were successful. If it were not successful of
course, obviously, a CSA election would have to be held as soon as possible after a determination that the s.71 application was
unsuccessful, or if the issue of a s.71 certificate had no retroactive effect.
I would also add that making an order to advance s.6(g) cannot take precedence over the advancement of s.6(f) in the context
of this case and of a state organisation, the CSA.
It is a further factor that, to a large extent, distinguishable, Game and AEEFEU and Another (op cit) is distinguishable in that
that was a case where elections were in progress and were interrupted by order because a s.71 application was being made.
However, there was no opposition to such a course, even after it was made known to the members by order that this was
occurring. Further, and significantly, there was no breach of the respondent organisation’s rules, as a background to the matter,
unlike this case where such a breach had in fact occurred over a period of ten years, albeit unknowingly. Further too, in that
case, there was no evidence of any dispute within the governing body of the AEEFEU, which is quite dissimilar to this case.
On balance, however, I am of the opinion that temporarily, the interests of the CSA and its membership will be best served by
preserving the status-quo for a finite period to enable the s.71 application to be made, and to provide a continuity of
administration, and because what has occurred de facto has occurred without protest over a period of ten years. There is also
the opportunity to avoid extra cost and disruption if such an order is made. I shall make such an order on strict terms. I am
most concerned that the members of the organisation should be made aware of what is going on, particularly since no elections
have been held in the CSA since 1993. That means that a time limit will be imposed, which is not referable to the completion
of the s.71 application, which requires to be expedited, and which will ensure that it be expedited, at least insofar as the CSA
can achieve it.
Further, I will order that this order be forwarded in copy form by email to all work sites and be placed in a prominent place in
all workplaces and to be placed on the website of the CSA to be viewed by members forthwith, and to be subject to proof
provided to the Commission that this has occurred.
Further, if it is necessary to hold an election in the CSA because there is no counterpart federal body to be used as a vehicle for
appointment or election to office in the CSA by that very fact, then that election should be held as soon as possible.
However, generally speaking, I will make the order sought.
It was submitted that I have no jurisdiction or power to make the order sought, by the applicant. It is quite clear, however, that
this is an order relating to the rules and to their observance, their non-observance and the manner of their observance within
s.66(2) of the Act and can be made also under s.66(4).
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POWER TO INSTRUCT SOLICITORS AND COUNSEL
At the commencement of the hearing on 15 April 2003, Mr McCorry, the agent for the respondent, submitted that Ilberys, the
solicitors for the respondent and Mr Schapper for the respondent were not validly instructed to act because Ms Walkington and
Ms Gaines were not validly members of the Executive or Council which instructed them in April 2002 to act.
46 There was no evidence on which I could rely that the instruction to do things to act in matters that seem to have been given
some time ago had been withdrawn, nor was there evidence of the manner in which they were authorised. I was therefore not
of the view that those submissions were made out for those reasons. In any event, since the objection was really an allegation
that council in appointing them, had not complied with rules, and that any resolution of the council was void, I was not minded
to decide that matter at this late stage without a proper application, particulars of the same and evidence. If all of that were
wrong, then I would have directed the solicitors and counsel to continue to represent the CSA and validated their authority to
do so for the purpose of completing these important proceedings which were almost complete. (See s.66 of the Act).
ORDERS AND DIRECTIONS
47 In addition to paragraphs (1), (2), (3) and (4) of the minutes issued on 10 April 2003, I will issue a fresh minute of proposed
orders containing all the orders and directions including the undermentioned orders and directions:a.
That Toni Beverley Walkington and Joanne Margaret Gaines hold the offices of General Secretary and
Assistant Secretary of the above-named respondent organisation for all the purposes of its rules for as long
as they hold the corresponding offices in the Community and Public Sector Union, pending the obtaining of
a s.71 certificate by the respondent in relation to the said Community and Public Sector Union WA Branch,
as counterpart federal body, or until a state election for those offices is held, or until further order.
b.
That not withstanding the terms of paragraph (a) hereof, this order will expire and cease to operate on
17 July 2003, unless it is renewed.
c.
That the operation of this order may be extended upon application made in writing, before its expiry.
d.
That this matter may be listed by the Commission again at any time of its own motion by notice of hearing to
the parties.
e.
That the respondent do place a copy of this order in a prominent position in all of the CSA workplaces, on
noticeboards and/or in other prominent positions, and upon its website, and by communicating the same to
all workplace delegates by email, within fourteen days of the date hereof.
f.
That a statutory declaration stating that order (5) hereof was complied with and how it was complied with
shall be filed and served within twenty one days of the date hereof.
g.
That in the event that (5) and (6) hereof have not been complied with then this order shall lapse immediately,
and be of no further effect.
h.
That there be otherwise liberty to apply in respect of the terms hereof.
48 I will issue a minute to reflect the terms of this order. If the parties do not advise my Associate that they wish to speak to the
minutes of this order before twelve noon on 17 April 2002, they will be deemed to have waived their rights under s.35 of the
Act and an order will issue in terms of the minute.
Order accordingly
_________
45

2003 WAIRC 07880
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NEVILLE JONES, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
THURSDAY, 6 MARCH 2003
FILE NO/S.
PRES 3 OF 2003
CITATION NO.
2003 WAIRC 07880
_________________________________________________________________________________________________________
Decision
Application adjourned
Appearances
Applicant
Mr G McCorry, as agent
Respondent
Mr P Harris (of Counsel), by leave
_________________________________________________________________________________________________________
Orders and Directions
This matter having come on for a directions hearing and an application for interim orders before me on the 6th day of March 2003,
and having heard Mr G McCorry, as agent, on behalf of the applicant and having heard Mr P Harris (of Counsel), on behalf of the
respondent and having made such orders and given such directions as are necessary or expedient for the expeditious and just
hearing and determination of this matter, and the parties herein having waived their rights pursuant to s35 of the Industrial
Relations Act 1979 (as amended), it is this day, the 6th day of March 2003, ordered and directed as follows:(1)
THAT the application herein be and is hereby adjourned for hearing and determination to 10.00am on
Wednesday, the 26th day of March and Thursday, the 27th day of March 2003.
(2)
THAT the application for interim orders herein be and is hereby adjourned sine die.
(3)
THAT each party do provide discovery and inspection of all documents relevant to this application to the other
party within 7 days of the date of this order.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________
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2003 WAIRC 08177
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NEVILLE JONES, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
WEDNESDAY, 16 APRIL 2003
FILE NO/S.
PRES 3 OF 2003
CITATION NO.
2003 WAIRC 08177
_________________________________________________________________________________________________________
Decision
Orders
Appearances
Applicant
Mr G McCorry, as agent
Respondent
Mr D H Schapper (of Counsel), by leave
_________________________________________________________________________________________________________
Order
This matter having come on for further hearing and a part speaking to the minutes on the 15th day of April 2003, and having heard
Mr G McCorry, as agent, on behalf of the applicant, and Mr D H Schapper (of Counsel), on behalf of the respondent, and I having
determined that the following orders should issue and having issued reasons therefore, it is this day, the 16th day of April 2003,
ordered and directed as follows:(1)
THAT Ms Toni Walkington and Ms Joanne Gaines were not validly appointed or elected nor did they validly hold
office in the respondent organisation at any time since 28 November 2001 as General Secretary and Assistant
General Secretary, respectively, of the respondent organisation.
(2)
THAT any purported appointment or election of Ms Toni Walkington and Ms Joanne Gaines to such offices was
contrary to and/or in breach of and/or ultra vires the rules of the Civil Service Association of Western Australia
Incorporated, and particularly rules 19, 20 and 22.
(3)
THAT any such appointment be and is hereby declared void.
(4)
THAT the said offices have been vacant since 28 November 2001.
(5)
THAT Toni Beverley Walkington and Joanne Margaret Gaines hold the offices of General Secretary and
Assistant Secretary of the above-named respondent organisation for all the purposes of its rules for as long as they
hold the corresponding offices in the Community and Public Sector Union, pending the obtaining of a
s.71 certificate by the respondent in relation to the said Community and Public Sector Union WA Branch, as
counterpart federal body, or until a state election for those offices is held, or until further order.
(6)
That not withstanding the terms of order (5) hereof, this order will expire and cease to operate on 17 July 2003,
unless it is renewed.
(7)
That the operation of this order may be extended upon application made in writing, before its expiry.
(8)
That this matter may be listed by the Commission again at any time of its own motion by notice of hearing to the
parties.
(9)
That the respondent do place a copy of this order in all of the CSA workplaces, on noticeboards and/or in other
prominent positions, and upon its website, and by communicating the same to all workplace delegates by email,
within fourteen days of the date hereof.
(10) That a statutory declaration stating that order (9) hereof was complied with and how it was complied with shall be
filed and served within twenty one days of the date hereof.
(11) That in the event that orders (9) and (10) hereof have not been complied with then this order shall lapse
immediately, and be of no further effect.
(12) That there otherwise be liberty to apply.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

____________________

2003 WAIRC 08179
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DIANE ROBERTSON, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WA INC, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
THURSDAY, 17 APRIL 2003
FILE NO/S.
PRES 4 OF 2003
CITATION NO.
2003 WAIRC 08179
_________________________________________________________________________________________________________
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Decision
Application dismissed
Appearances
Applicant
Dr J Hockley (of Counsel), by leave
Respondent
Mr D H Schapper (of Counsel), by leave
_________________________________________________________________________________________________________

1
2
3

4
5
6

7
8
9

Reasons for Decision
INTRODUCTION
This is an application by the above-named applicant member of the respondent organisation, the Civil Service Association of
WA (Inc) (hereinafter referred to as “the CSA”) made pursuant to s.66 of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”).
By her application she complains that a resolution of the council, resolution SCM 06/02, passed on 20 November 2002 is
legally and factually incorrect.
It is not entirely clear what rule or rules are alleged to have been broken or not observed. However,
resolution SCM 06/02 stated:“Council receives the report submitted by the President and expresses great concern with the President’s failure
to—
1) act in consultation with the principal officers;
2) comply with the rules of the union;
3) afford procedural fairness;
4) convene council meetings appropriately and comply with Standing Orders;
And directs that the President desists from further action on this matter.”
By the application, it is alleged that the president complied with rules 14(b)(5) and (c) and 12(1) and (8) and did afford
procedural fairness.
The application was opposed.
ORDERS SOUGHT
The orders sought are as follows:“1.
an order or directions under section 66(2) of the Act requiring the Council and the Executive Council of the
Respondent to observe its rules in regard to the powers of its President.
2.
A declaration that the Applicant as President of the Respondent is empowered under the Rules of the
Respondent to obtain a report from the officers of the Respondent on matters arising from the distribution of
a Fund Raising Flyer related to the 2003 Union Elections.
3.
An order directing the Council of the Respondent to remove and keep removed from the Minute Book of the
Meeting all references to the resolution SCM 06/02 carried on 20 November 2002 at a Special Council
Meeting as it was factually and legally incorrect.
4.
A declaration that the Applicant as President of the Respondent is able to obtain legal advice reasonably
required to enable her to perform her duties as President without first obtaining the approval from the
Council of the Respondent.
5.
A declaration that all such legal costs reasonably incurred by the Applicant as President of the Respondent
in the performance of her office are expenses incurred by or on behalf of the Respondent and for which the
Respondent is liable to pay.
6.
Such further or other order or orders as the President of the WAIC sees fit.”
ANSWER
By the answer herein, the respondent denies that the applicant is entitled to the orders or directions sought in paragraphs (a),
(b), (c), (d) and (e) of the notice of application, and says that clause 1 of resolution SCM 06/02 stated “act in consultation with
the principal officers” not “officer” as referred to by the applicant.
Generally speaking, it denies all other allegations contained in paragraphs 6, 7, 8, 9 and 10, but admits conditionally,
paragraph 5, and denies paragraph 4.
In relation to Schedule A, by the answer it is admitted that the applicant is the president of the CSA by virtue of election to the
position of branch president of the Community and Public Sector Union (hereinafter referred to as “the CPSU”) and the
operation of the s.71 certificate issued on 29 November 1993, and admits that there is an election for the offices of branch
secretary, branch assistant secretary and president of the CPSU/SPSF Group WA Branch, said to be the Counterpart Federal
Body of the CSA within the meaning of s.71 of the Act, taking place in March/April 2003. However, the CSA denies that the
applicant is entitled to the orders sought or any relief at all.

BACKGROUND
10 The applicant, Diane Margaret Robertson, erroneously referred to in the application as Diane Robertson, (hereinafter referred
to as “Ms Robertson”), was, at all material times, a member of and the president of the CSA. She has been president since
1993. The respondent was, at all material times, an “organisation” as that term is defined in s.7 of the Act.
11 On the basis of those facts, jurisdiction existed in the Commission, constituted by the President, to hear and determine this
application.
12 At all material times, the persons purporting to hold office as general secretary and assistant general secretary of the CSA were
Ms Toni Beverley Walkington and Ms Joanne Margaret Gaines.
13 At all material times, the honorary treasurer was Mr Colin Francis Best.
14 Amongst the councillors, at the material times, were Ms Diane Margaret Newton and Mr Graeme McCullagh.
15 The vice-presidents were Mr Brian Ellis and Ms Hilary Rose West.
16 Other members included Mr Brendan Hewson and Mr Clinton Floate.
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17 Evidence was given on behalf of the applicant by the applicant herself, by Ms Dianne Margaret Newton, Mr Steven Stacey,
and by Mr Colin Francis Best. On behalf of the CSA, evidence was given by Ms Toni Beverley Walkington, Ms Joanne
Margaret Gaines, Mr Brian Ellis, and Ms Hilary Rose West.
18 The CSA’s executive officer is and was Mr Steven Stacey.
19 The CSA is managed by a council of 40 members elected from the financial membership of the CSA, and includes the
president, two vice-presidents, one honorary treasurer, one general secretary and one assistant general secretary. (See rule 12).
It is to be noted that the president may call a council meeting at any time. (See rule 14(7)(c)).
20 In addition, between monthly council meetings, management is vested in the hands of the executive committee. (See rule 13).
21 The executive committee consists of the president, the two vice-presidents, the honorary treasurer general secretary and the
assistant general secretary, as well as six members who are elected by the council from the members of the council. (See
rule 13(a)).
22 By rule 13(c), the executive committee is responsible for the management and proper conduct of the business and the carrying
out of the policy of the CSA between meetings of the council, subject to the resolutions and decisions of the council and the
rules.
23 The practice is, of course, that executive committee resolutions come to the council and are then either accepted or not by the
council.
24 This matter came about in the following way.
25 On 6 November 2002, Ms Gaines handed to Ms Robertson, at about 9.30am, a flyer advertising a fundraising barbecue to be
held at Ms Gaines’ residence to raise funds for the candidacy for office in the CSA of Ms Walkington, Ms Gaines and
Mr Brendan Hewson. Ms Robertson thanked her for the invitation but said that she would be unable to attend. That same day,
invitations were forwarded to attend the fundraising function at Ms Gaines’ residence, and the campaign opening, to other
members of the council. In the flyer they announced their candidacy (see exhibit 7 – JMG 2).
26 It should be said, by way of background, that, on Ms Gaines’ evidence, Ms Robertson told Ms Walkington, Mr Ellis,
Ms Gaines and others that she did intend to stand for re-election. Mr Hewson, who had agreed to stand for president,
Ms Walkington and Ms Gaines, met in October 2002 and introduced the ticket to Ms Robertson. They informed her, according
to their evidence, that they intended to launch their election ticket. She did not agree to this occurring so soon, but said that she
would announce at the end of the month to the council that she would not be standing again for election to the office of
president.
27 At that time the date for the elections, which it was subsequently decided would be held in the first part of 2003, had not been
fixed. Nominations had certainly not been called for. It is common ground that elections are being held in the CSPU currently
(ie) in March/April 2003, for office.
28 On 6 November 2002, in the afternoon, some CSA staff members complained to Ms Robertson that the flyers had been placed
on the dining table in the CSA staff room, and they felt under pressure to support the Walkington, Gaines, Hewson ticket. It
was Ms Gaines who had placed the flyers there. There was a complaint also to Ms Robertson, she said, from some members of
staff that they did not believe that it was appropriate for such material to be distributed at the CSA head office before the
election was called.
29 According to Ms Gaines’ evidence and that of Mr Brian Ellis and Ms Hilary West it was common practice in past elections.
Mr Ellis, in his evidence, said that the placing of copies of election flyers in the staff room was, to his knowledge, common
practice. Mr Ellis’ evidence was, too, that no complaints were made by staff to him about the flyers.
30 Ms Robertson’s evidence was that electioneering materials of this kind were usually pinned to the notice board and not left on
the dining table.
31 At 4.00pm that day there was a council sub-committee meeting to review the remuneration of the general secretary and the
assistant general secretary.
32 Some councillors complained to Ms Robertson at that meeting, she said, that the flyers had been placed on the staff room table
before an election had been “called”.
33 According to Ms Robertson’s evidence, one councillor complained that he had been handed a flyer during a delegates’
committee meeting. Mr Ellis admitted in evidence that it was he who handed the flyers out at that meeting. Ms Robertson said
in evidence that councillors at the sub-committee meeting then queried whether union resources had been used to produce or
disseminate the fundraising flyers. Councillors also asked Ms Robertson to follow the matter up and seek legal advice as to
whether such conduct was “appropriate” and lawful.
34 The next day she received two complaints from councillors that they had received copies of the flyer at their home addresses.
Mr Ellis received the same flyer in the post. He did not complain about this.
35 These persons were concerned about this because of the question of their privacy and because their private home addresses and
telephone details were not on the electoral role, nor were they in the telephone directory.
36 Both councillors also expressed concern to Ms Robertson, she said, that there might have been inappropriate use of union
resources to produce and disseminate the fundraising flyers.
37 As a result, on 7 November 2002, Ms Robertson sent an email to Ms Walkington (see exhibit 2A- DR2) asking for detailed
information about these flyers. She also directed a CSA staff member, one Ollie Braganza, to provide her with information
about any person using the computer systems at the CSA to obtain information about CSA delegates’ addresses. Ms Robertson
also asked another employee, Mr Peter Reeves, if he had been involved in the production of the flyer, and other relevant
questions.
38 On 7 November 2002, she advised all CSA staff members that undertaking any work in relation to election campaigning was
not to occur using union resources, and that such prohibition extended to doing such work during the business hours of the
CSA.
39 She also telephoned Mr Peter Harris of Ilberys Solicitors, and, in fact, the solicitors for the CSA, to seek legal advice about the
matter but he refused to give such advice without the prior approval of the council.
40 Ms Walkington replied to Ms Robertson by letter on 8 November 2002 to the questions put to her in writing by Ms Robertson,
but the reply consisted of another set of questions. The other answers which she received were answers that the persons
concerned were unable to give her answers. Ms Robertson had attempted to contact Ms Walkington by telephone and to see
Ms Gaines personally, about the matter, in the office of the CSA, but was unsuccessful in arranging this.
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41 On 12 November 2002 (see exhibit 2A - DR9), Ms Robertson informed Ms Gaines, by email, that she was calling a special
council meeting of the CSA to be held on 20 November 2002 to deal with those matters. She gave evidence that because she
considered that these matters were particularly serious ((ie) the matters of the flyer and the alleged inappropriate use of union
resources, as well as the conduct of office holders), and the question of privacy, then they had to be acted upon immediately.
Ms Robertson also said in evidence that she thought she was being frustrated in obtaining the information and wished to seek
assistance and support from the CSA council to properly deal with the matters and respond to the complaints made to her.
42 Since she was concerned that there would not be enough time to deal with these matters at the usual monthly council meeting
in a week’s time, and because this matter was urgent, she called a special council meeting.
43 Ms Robertson did not consult with principal officers, including the vice-presidents, before she gave notice of the special
council meeting to be held on 20 November 2002. She did, however, discuss doing so with Mr Best, although, according to
Mr Ellis, Mr Best did not say that such a discussion had occurred. She said that she did not discuss calling the meeting with
any other principal officers because she said, the complaints made related to Ms Walkington and Ms Gaines, and Mr Ellis was
a close friend of Ms Walkington’s, amongst other things.
44 There was disagreement about how the meeting might be called, between Ms Gaines and Ms Robertson, and Ms Gaines
emailed her about the matter on 13 November 2002, Ms Gaines, inter alia, drew Ms Robertson’s attention to the CPSU rules
and the need to comply with them.
45 On 14 November 2002, Ms Robertson reiterated her request for information to Ms Walkington and Ms Gaines (see exhibit 2A
- DR12). On that date, too, at a CSA/CPSU executive committee meeting, it was suggested that Ilberys Solicitors be requested
to address staff and advise in relation to a number of questions specified in the resolution, relevant to these matters.
46 At the executive meeting of 14 November 2002, Ms Robertson left early. She made no mention of the special council meeting
which she had given notice of, and, of course, gave no reasons for calling such meeting.
47 (On 20 December 2002, Mr Harris of Ilberys Solicitors attended the council meeting to address it, but the meeting was said to
be inquorate).
48 At the executive meeting, however, of 14 November 2002, Ms Gaines was directed by the executive to meet Ms Robertson,
Ms Gaines then being acting secretary, to ascertain the purpose of the proposed special council meeting and raise with
Ms Robertson the executive’s concerns about her failure to consult the executive about it. Ms Gaines did meet Ms Robertson to
discuss the matter, but received no answer to her queries. (See exhibit 1 – JMG13).
49 On 19 November 2002 (see exhibit 2A - DR13), Ms Gaines provided the following information by letter:“Convening of a Special Council meeting of the CPSU/CSA
On the 12 November 2002 you emailed me indicating that you intended to advise Mr Steve Stacey to convene a
Special Council Meeting on 20 November 2002. As you are aware the rules require that this meeting be called in
conjunction with the Branch Secretary. In my response to you I indicated that I did not consider the matters urgent
based on the limited information you provided. I did offer you the opportunity to provide this information to me so I
could again consider your request. I note that you failed to do so and on the 14 November 2002 you provided me
with a letter detailing your intention to convene a Special Council meeting of the GSA, by-passing the rules of the
CPSU.
While the rules of the CSA are clear that you have the right to convene a Special Council meeting, Council
meetings of both the CSA and the CPSU are conducted in accordance with the Standing Orders.
The Standing Orders require the following
61(a) General Business motions, together with any explanatory or supporting documentation shall be
forwarded in writing to the Branch Secretary by the time end date specified by Branch Council. Any
motions received after the agenda closes shall be regarded as Urgent General business (Standing Order 62)
61(b) General Business motions shall be tabled at the Executive Committee meeting prior to the Branch
Council. The Executive may make recommendations or suggest amendments to any motion which shall
appear on the paper together with the motion as submitted.
On Thursday the 14 November 2002 at 12:41pm Mr Stacey emailed Councillors on your instruction, advising them
that a Special Council meeting would be held on 20 November 2002. At 4.30pm on the same day the usual
scheduled meeting of the Executive of the CPSU/CSA was held. You attended this meeting until 6.30pm. At no
time during this meeting did you raise with Executive that you intended to convene a special meeting of Council or
that there were any issues of an urgent nature that required consideration by Executive or Council.
Executive considered this matter under General Business and resolved to instruct me to meet with you to raise their
concerns about your failure to table at Executive the motions and explanatory or supporting documentation you
wish the meeting to consider as required by the Standing Orders. I was also instructed to again ascertain from you
the nature of the matters you wished to raise. I note that you have not responded to my email and have again failed
to provide the information required by Executive. Again on behalf of Executive I request that you provide this
information as a matter of urgency.
Executive were also concerned that you are placing additional burden on Councillors who are already juggling their
voluntary role within the Union with their family responsibilities and jobs particularly when Council is due to meet
7 days after the Special Council meeting of the CSA.
Additional information on Urgency of Matters
I note your allegations concerning the distribution of flyers inviting people to attend an event to raise funds for three
people intending to nominate as candidates in the next CPSU/CSA elections. As you have noted the allegations
made by yourself are serious. Therefore I am concerned that your unwillingness to provide an agenda with the
proposed business resolutions denies natural justice to those you claim have conducted themselves in an improper
manner. Indeed your initial e-mail intended for distribution to all staff indicates that you had made a determination
on the claims made to you before seeking and receiving an explanation.
Whilst you have subsequently sought an explanation on the activities undertaken to develop and distribute the flyer
you have not detailed any allegations to those you claim have engaged in improper conduct. I would note that the email to Ms Toni Walkington dated 7 November 2002 also indicates that you had already determined to commence
proceedings in the Industrial Relations Commission before receiving a response to your claims.
You should note that I have not vetoed, nor attempted to veto, the proposed CSA Council meeting however I remain
concerned that you have not adopted proper processes in convening the meeting. I again must insist that the any
resolutions to be considered by the CSA Council are provided in accordance with the rules, standing orders and
with due consideration of natural justice.
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Provision of Information to the President
In response to your particular requests for information the following comments are made—
1)
The Flyers were sent to a range of people including Councillors, Proxy Councillors, friends and colleagues
from other unions and 2 Delegates, one a personal friend of mine and the other a Delegate who personally
requested that he be sent any campaign material. The flyers were sent on 5 November 2002.
2)
There were 48 names on the list. Some envelopes contained multiple copies of the flyer
3)
I am unclear why you are requesting to know what the contents of the flyer are as I personally handed one to
you on the 6 November 2002 and you indicted that you probably would attend but that you would not be able
to stay for the whole time. I have attached another copy for your information.
4)
I organised the construction and delivery of the flyers.
5)
The flyers were produced using personal resources and were not constructed, copied or produced in any way
on the Unions premises.
6)
I inserted the flyers in envelopes with the assistance of my family.
7)
Ms Toni Walkington provided information regarding the construction of the mailing address to you on
14 November 2002. I confirm that the mailing list comprised of names and addresses sourced from personal
records, the UnionsWA directory and the list of Councillors and Proxy Councillors, which is required to be
made available to all members on request to the union office, and was made available at my request.”
50 I should add that Ms Gaines made it clear to Ms Robertson, and also in evidence, that the calling of the special council meeting
required certain preconditions to be observed in accordance with the rules of the CPSU, and it would seem, also in accordance
with the rules of the CSA. Ms Robertson, herself, in evidence, also made it clear that the CPSU rules were applied usually to
the holding of meetings and the CSA rules usually were not. It was also clear, on the evidence, that joint meetings of the
CPSU/CSA were usually held.
51 It was alleged by Mr Ellis and Ms Gaines that, contrary to standing order 61 and 62, no agenda or outline of motions was
provided to members.
52 Ms Walkington’s response about these matters, including Ms Robertson’s request for information, were matters which Mr Ellis
discussed with Ms Walkington.
53 On 19 November 2002, Mr Stacey emailed Mr Ellis to advise him that the only agenda item was a report from the president.
Mr Ellis also complained in evidence that other standing orders were not complied with at the meeting itself.
54 On 20 November 2002, at the special council meeting, the motion, which became resolution SCM 06/02, complained about in
the application and quoted above, was put and passed. It was in its terms condemnatory of Ms Robertson’s actions as president.
55 In evidence, one of Ms Robertson’s complaints was that there was a factional majority on the council which included Mr Brian
Ellis, a vice-president, a friend of Ms Walkington’s, Ms Walkington, Ms Gaines and others who were opposed to
Ms Robertson as president, and, as I infer, that a majority of which they were members, controlled the council. Ms Robertson
informed the council after resolution SCM 06/02 was passed that she proposed to seek legal advice about it. She also said that
the resolution was incorrect in fact and in law.
56 In the meantime, Ms Robertson sought and obtained advice, without the authority of the council or executive, in relation to
resolution SCM 06/02, from Dr John Hockley (of Counsel).
57 In December 2002, there was no CSA council meeting because no quorum was attainable.
58 Ms Robertson then provided copies of Dr Hockley’s opinion to members of the council to be considered at the next council
meeting, which was in fact held on 22 January 2003 and reconvened on 29 January 2003.
59 With counsel’s opinion, she forwarded to the council a memorandum containing nine motions, requesting that the resolution be
“corrected”, as being incorrect in fact and in law.
60 The council, at the meeting, refused to correct or rescind resolution SCM 06/02, and dealt with all nine motions in the
memorandum forwarded by Ms Robertson. The matters raised by that memorandum were the subject of a resolution at the
council meeting of 29 January 2003, that the council not consider those matters urgent, and therefore that the council not deal
with them, but that they be directed back to the executive to be dealt with in the normal course of events. That was done.
61 Next, at an executive council meeting on 13 February 2003 (see exhibit 2A - DR17), to which meeting these matters had been
referred by the Council, motions were put by persons who supported Ms Robertson directed to seeking that the council
“correct” resolution SCM 06/02.
62 Of the motions contained in Ms Robertson’s memorandum to council, eight were lost in the executive, except for one which
did not attract a seconder.
63 There was a council meeting held on 26 February 2003 at which the council accepted the resolutions passed in the executive
committee on 13 February 2003. Significantly, the cost of Dr Hockley’s opinion was not authorised to be paid by the council.
64 The council approved the CPSU elections being held with nominations to be lodged on or before 12 March 2003.
65 Significantly, whilst the incident of the flyers occurred in November 2002, this application was not made until 26 February
2003, the day of a council meeting at which Ms Robertson advised that she was making the application.
66 It was common ground that Ms Robertson was a candidate, however, at the elections which were eventually called in the
CPSU for March/April 2003, for the office of branch secretary of the CPSU. It is noteworthy that in the past Ms Walkington
and Ms Robertson had stood for office on the same tickets. It was the view of some persons that if elected she would
automatically become general secretary of the CSA (but see Jones v CSA (application No PRES 3 of 2003) (unreported)
delivered 10 April 2003)).
ISSUES AND CONCLUSIONS
Matters of Fact
67 There are a number of matters of fact which I wish to consider. It is quite clear that Ms Robertson was thought by
Ms Walkington, Ms Gaines, Mr Ellis and others who voted for resolution SCM 06/02 to be exercising her powers as president
as part of the election process, and that those actions were connected to her later candidacy for the office of general secretary.
On the other hand, Ms Robertson was clearly concerned, as were others, that Ms Walkington, Ms Gaines and Mr Hewson had
commenced campaigning prematurely and improperly, for office, by distributing the flyers announcing their candidacy and
announcing and conducting a fundraising function to defray their election expenses and announce their candidacy before the
date of the election was even approved by the council. She was, she said, concerned that these flyers and the invitation to
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persons to a fundraiser at Ms Gaines’ residence would put employees under undue pressure, since they came from the
superiors of the employees, namely the general secretary and assistant general secretary. Nonetheless, she said, in evidence,
that she was also concerned about and had received complaints about these events occurring before the dates fixed for the
election by the council, and that the privacy of members was being invaded by the flyers being sent to their private addresses,
and, further, that some staff were concerned and had complained to her. It was also the applicant’s evidence that matters of
invasion, privacy and the premature electoral activity were matters of concern and required support of her by the council at a
meeting at which more time would be available than at a normal council or executive meeting.
68 Further, there was at least some indication that there might have been inappropriate use of CSA resources. These matters also,
Ms Robertson said, arose upon complaints by staff and members of the council. Her concerns were supported on the votes by
some members of the council.
69 Her motives were impugned on a number of bases by other witnesses, including Ms Walkington, Ms Gaines and Mr Ellis, and
it was implicit that this also was done by resolution SCM 06/02. On the evidence, it would seem that the impugning was done
on these bases:a)
That it was usual to put election material in the lunch room, and most of the staff were CSA members.
b)
That there was no need to hold a special meeting of council because of the imminent executive and other council
meetings.
c)
That meeting was held contrary to the rules of the CPSU and the CSA, and, in particular, without consulting the
principal officers because they, it was implied, and, indeed, expressed in the evidence of Mr Ellis, a friend of
Ms Walkington, were Ms Robertson’s “political” opponents within the CPSU and CSA.
d)
That although these events occurred in November 2002, Ms Robertson did nothing until this application was made on
27 February 2003, nearly four months later.
e)
That impliedly this had everything therefore to do with Ms Robertson’s later announced candidacy for the office of
general secretary and little to do with the question of privacy, inappropriate campaigning or alleged misuse of union
“resources”.
f)
That, in particular, flyers of this type, which related to an election within the CSA or CPSU, were an appropriate and
permissible communication to members of the council at their private addresses since the addresses were obtained and
retained by the CSA in relation to union matters and an election within the union was certainly union business.
g)
That in failing to wait until she had received all of the responses to the requests for information which she had made
to Ms Walkington, Ms Gaines and employees of the CSA, Ms Robertson demonstrated that she had a motive removed
from the discharge of her duties as president.
h)
That the foregoing facts were evidence of all of that.
70 I have already observed that it was common ground that Ms Robertson was a candidate at the current elections for the office of
branch secretary of the CPSU.
HEADS OF COMPLAINT
71 There were three heads of complaint in these proceedings. The first related to the question of the president’s powers under the
rules to obtain a report about the matter of the election “flyers”.
72 The second head of complaint was that the resolution SCM 06/02 was legally and factually incorrect, and that, translated itself
into submissions that resolution SCM 06/02 was passed without bona fides by the Council, and was, in fact, itself contrary to
the rules. Another complaint which crept into evidence, but which was not the subject of the application, was that minutes of
the previous meeting were not referred to the president before meetings and were not signed at meetings.
73 There was also the complaint in the grounds that resolution SCM 06/02 was “legally and factually incorrect”. Putting that at its
best for the applicant, the applicant really asserts that the resolution involved a breach of the rules in a number of respects.
Head of Complaint – Resolution SCM 06/02
74 The first criticism in the resolution was that the president had failed to act in consultation with the principal officers in calling
the special council meeting.
75 However, this was a meeting of the CSA, a State organisation. This was not a meeting of the CPSU, a Federal organisation.
The CSA rules applied. Further, the president is expressly and clearly empowered to call a meeting of the council at any time
(see rule 14(7)(c)).
76 In my opinion, that power is not conditioned by, qualified by or affected by rule 14(3) which expresses a requirement that the
president act in conjunction with a number of listed principal officers in any urgent matter. Rule 14(3) reads as follows:“act in conjunction in all matters of urgency with the Vice-Presidents, the Treasurer, the General Secretary and the
Assistant General Secretary. Provided that should any of the principal officers be unable to be consulted, such
action shall be taken by no less than two principal officers together with the General Secretary.”
77 There is expressly and separately conferred on the president the power to call a council meeting at any time. As a result, the
president, given the nature of her office, and of the power to preside over meetings, was not required to act in conjunction with
the principal officers in calling the special council meeting. Further, having regard to the reasons for the decision of the
Commission, constituted by the President, in Neville Jones v Civil Service Association of WA Inc 2003 WAIRC 8153 delivered
on 10 April 2003, and, in any event, the CSPU rules do not and cannot govern the calling of meetings in the CSA.
78 The president did not, in that respect, act in breach of the rules and the council erred in so resolving in breach of the rules. It is
quite clear that the president must, as with the discharge of all of her duties, act, intra vires the rules, reasonably, fairly and for
a bona fide purpose within the rules in calling a meeting and that is what occurred in this case. The president had received a
complaint on which she felt obliged to act. On a fair reading of the rules as a whole, and rule 12 as a whole, she acted within
them in calling a special general meeting to deal specifically with these complaints. I am not persuaded that given the
complaints which were made, and I accept that they were made, that it was wrong to call a special general meeting to deal with
that specific point. I would also add that to commence campaigning some months before any election date had been fixed,
when the president herself had not agreed to it, on Ms Gaines’ own evidence, and when the council had not been advised that
this was to occur, might be deemed to have been something of an imprudent approach by persons holding the offices of general
secretary and assistant general secretary irrespective of the fact that it might not otherwise have been exceptionable. The
president clearly complied with the rules of the CSA and the council was entirely in error in resolving otherwise.
79 As to the question of compliance with the standing orders, it would seem that Ms Robertson may not have complied with them,
but I would not hold that as being any reason for me to take any further action, and indeed it is not sought. In that context I
would point out that no-one sought to label the meeting of 20 November 2002 invalid from the point of view of the CSA,
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either at the meeting or in proceedings before me. Mr Ellis did criticise the failure to comply with standing orders at the
meeting.
80 I would, however, add this. I do not understand how a matter involving candidacy for election in the CPSU could be said to be
the business, legitimately, of a meeting of the CSA. I would require to be persuaded, therefore, that the matter was one within
my jurisdiction, and I was not. I say that although the role of both unions in the matter was plainly put in issue with particular
regard to the calling of the special council meeting of 20 November 2002. I would therefore, whilst that point remains
uncertain, not propose to make any order in the matter.
Reporting to the President
81 I now turn to the question of the president’s power to seek the reports and information which she sought on 8 November 2002.
The president has the power to do so by rule 14(b)(5). She is empowered to request and receive an explanation from any
officer or member of the association in any case where the president believes that the rules of the association have not been
performed or observed and report thereon to council. Such explanations were sought and correctly sought because of concerns
raised by council and the staff that there had been a breach of the rules and a misuse of CSA resources in the compiling and
publication of the flyers and the complaint about incursions upon the privacy of members of the council. She also reported to
the council, which is what occurred at the meeting of 20 November 2002. It was wrong for the council to resolve otherwise.
However, that matter has now been resolved and should not be the subject of any order, direction or declaration.
82 Further, if Ms Robertson sought the reports as president of the CPSU, which, since they related to acts concerned with or in
anticipation of an election to be conducted in the CPSU, then the matter is not one for the CSA to bring before me, the
President, constituting the State Commission.
The Process of Fairness
83 Next, it was alleged that the president had failed to afford the process of fairness. I do not understand precisely what that
means. There is ample evidence of the president giving an opportunity to the persons concerned to answer the matters of
complaint which had been put to her. There is no evidence of unfairness and I do not understand the allegation. In any event,
this was not a proceeding to which I am persuaded the notion of procedural fairness applies. Accordingly, the resolution was
itself passed in breach of the rules and was null and void. However, I have no power to strike it out from the minutes.
Seeking Legal Advice
84 The next matter was the president seeking legal advice and its cost. It was submitted that in view of the serious and significant
powers and responsibilities of the president under the CSA rules, in order that the president is able to properly discharge the
functions of the office, then the president must have the ability to seek legal advice if properly required without the need to
seek the prior or any approval of the council. In support of that proposition, it was submitted that the ability of the president to
do so must be implied in the constitutional role of president, in order to give “practical effect to the president’s powers and
responsibilities”. It was further submitted that, because the council only meets monthly, it is an unreasonable and impractical
restraint upon the president. For the respondent, it was submitted that the president could not obtain or incur the expense of
obtaining legal advice without the prior consent of the council.
85 Without doubt, the management of the CSA is vested in the council (see rule 12(a)).
86 The council has the power, inter alia, to pay any charges or expenses incidental to the CSA (see rule 12(l)(i)).
87 The executive committee has the power subject to the resolutions and decisions of the council to authorise payment of any
amount up to a level as determined by council each year. There was no evidence that the council had determined such a level.
88 Rule 26(b) prescribes only who may sign cheques. The president may authorise any extraordinary expenditure up to a level
predetermined by council each year. There was no evidence that that had been done (see rule 14(d)).
89 In my opinion, the president is empowered to enforce the rules, association policies and standing rules and have control of
meetings at which he or she provides and shall use all necessary power to secure and enforce order and expedition in the
conduct of the business and good order of the members thereat.
90 It is implicit in that power that the president in carrying out those duties is an agent of the CSA and entitled to incur
expenditure in obtaining legal opinions and a fortiori to obtain such an opinion. Indeed, this situation would not have arisen
had the solicitors for the CSA been able to give her the advice which she sought which one would normally expect to happen if
there is a union solicitor on retainer, although one can understand the difficulty for the solicitors involved. In my opinion, the
council did not act reasonably in failing to authorise payment of the fees, save and except that the mater was not a matter for
the CSA. I should add, although it is not necessary to make any finding on this point for the purposes of determining the
application, that in order for the president to carry out any duties under rule 14(b)(1) and (2) as part of the duties of presiding
over meetings, it would be necessary for her to see and approve the draft minutes before they are submitted to members prior
to any meeting. I do not understand how the president could properly carry out her duties without that being done, and I do not
understand why it is said that this is the preserve of the general secretary.
Validity of Meetings
91 Whether meetings of the CSA held under CPSU rules are invalid or whether the CPSU rules have been adopted or can validly
serve as the rules of the CSA was not argued before me (see Jones v CSA (application No PRES 3 of 2002) (op cit)). All of the
meetings may, of course, have been invalidly held, therefore, insofar as they were held as CSA meetings (see s.71(1) and (2) of
the Act). On the face of it, they seem to relate, at least insofar as the resolutions questioned in this matter were concerned, to
the rules of the CPSU and matters conducted by and elections to be held under the CPSU rules. If, of course, the meetings were
invalidly convened, then all of the resolutions challenged are invalid as purporting to be CSA resolutions when they were
matters relating to a CPSU election. However, I make no final judgment on that point at this time, in the absence of substantial
argument about it.
Neville Jones v Civil Service Association of WA Inc 2003 WAIRC 8153 (delivered on 10 April 2003 )– The Effect
92 Having regard to what I have said in paragraph 89, since I have heard submissions in these proceedings, the Commission,
constituted by the President, has handed down the above reasons for decision and decision. If the reasons for decision in that
matter were applied to these proceedings, they would also render the resolutions entirely void, and, in particular, resolution
SCM 06/02.
The Bona Fides Rule
93 Jess v Scott and Others (1984) 52 ALR 393 is authority for the proposition that in relation to rules such as rules 12 and 13 of
the CSA, the organisation or office holders have an implied obligation upon them to use such powers as are conferred by the
rules bona fides and in the interests of the members as a whole. That is, they must not be used for an ulterior purpose. (See
Carter and Others v Drake (1991) 72 WAIG 2501 (IAC)). Whilst counsel for the plaintiff addressed in relation to that point, it
was not squarely raised in the application or its particulars, and there is no necessity therefore for me to consider it further.
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Orders Sought
94 Subject to what I observe hereinafter, I would make the following findings.
95 Since in the end a report was obtained and information given to the president in response to her request for that information in
relation to the incident of the flyers, it is unnecessary to make the declaration sought.
96 I would, too, declare that the CSA was in breach of its rules in that the council passed resolution SCM 06/02, in particular
because it was not a matter which the CSA should consider, being a CPSU matter. However, that was not the basis on which
the application was made and therefore I decline in the absence of further argument on that point to make the declaration.
97 I would also declare that the president acted within the rules in obtaining the legal advice necessary to enable her to carry out
her duties and that such expense was properly incurred but for the fact that the advice given by Dr Hockley related to a
resolution concerning an election in the CPSU and not the CSA.
98 Cogently, given that this matter was entirely in relation to an election in the CPSU, which was then dealt with by a meeting of
the CSA, and given that I have doubts that the matter was at all a matter relating to the rules of an “organisation” as defined in
s.7 of the Act, and therefore may not be within jurisdiction under s.66, and for all of the above reasons, I propose to make no
orders.
99 The interests of the CSA and its members are not at all served for the reason which I have expressed above, even if I were to
act within jurisdiction and power by making the orders sought. The equity, good conscience and substantial merits of the
matter too, for those reasons do not constrain me to make the orders sought.
100 I will therefore dismiss the application.
Order accordingly
_________
2003 WAIRC 07888
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DIANE ROBERTSON, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
FRIDAY, 7 MARCH 2003
FILE NO/S.
PRES 4 OF 2003
CITATION NO.
2003 WAIRC 07888
_________________________________________________________________________________________________________
Decision
Orders and directions given
Appearances
Applicant
Dr J J Hockley (of Counsel), by leave
Respondent
Ms M Quai (of Counsel) by leave
_________________________________________________________________________________________________________
Orders and Directions
This matter having come on for a directions hearing before me on the 7th day of March 2003, and having heard Dr J Hockley (of
Counsel), on behalf of the applicant, and Ms M Quai (of Counsel), on behalf of the respondent, and having made such orders and
given such directions as are necessary or expedient for the expeditious and just hearing and determination of this matter, and the
parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 7th
day of March 2003, ordered and directed as follows:(1)
THAT the said application be and is hereby adjourned for hearing and determination to 10.00am on
Wednesday, the 2nd day of April and Thursday, the 3rd day of April 2003.
(2)
THAT the parties do have leave and leave is hereby granted to adduce evidence by affidavit.
(3)
THAT no oral evidence in chief be otherwise adduced without leave of this Commission.
(4)
THAT the applicant do file and serve all such affidavits of witnesses within ten days of the date of this order.
(5)
THAT the respondent do file and serve all such affidavits of witnesses within 10 days thereafter.
(6)
THAT unless otherwise notified by one party to the other, all deponents be available to give evidence on oath
or affirmation in this Commission.
(7)
THAT the parties do file and serve affidavits of discovery within 14 days of the date of this order and that any
necessary inspection of documents take place no later than 7 days after that date.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________
2003 WAIRC 08178
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DIANE ROBERTSON, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WA INC, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
THURSDAY, 17 APRIL 2003
FILE NO/S.
PRES 4 OF 2003
CITATION NO.
2003 WAIRC 08178
_________________________________________________________________________________________________________
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Decision
Application dismissed
Appearances
Applicant
Dr J J Hockley (of Counsel), by leave
Respondent
Mr D H Schapper (of Counsel), by leave
_________________________________________________________________________________________________________
Order
This application having come on for hearing before me on the 2nd and 3rd days of April 2003, and having heard Dr J J Hockley (of
Counsel), by leave, on behalf of the applicant, and Mr D H Schapper (of Counsel), by leave, on behalf of the respondent, and
having reserved my decision in the matter, and reasons for decision being delivered on the 17th day of April 2003, it is this day, the
17th day of April 2003, ordered that application No. PRES 4 of 2003 be and is hereby dismissed.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application 578 of 2002
APPLICATION FOR JOINDER OF PARTIES TO THE
“AIR CONDITIONING AND REFRIGERATION INDUSTRY (CONSTRUCTION AND SERVICING) AWARD
NO. 10 OF 1979”
NOTICE is given than an application has been made to the Commission by the COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY, INFORMATION, POSTAL, PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA,
ENGINEERING AND ELECTRICAL DIVISION, WA BRANCH to join the parties listed hereunder to the above Award by
seeking to add the following.
THIRD SCHEDULE – NAMED PARTIES TO THE AWARD
Unions Party to the Award
Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers Western Australian Branch
121 Royal Street
EAST PERTH W.A. 6004
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia Engineering
and Electrical Division, WA Branch
401-403 Oxford Street
MT. HAWTHORN W.A. 6016
The application may be inspected at my office at 111 St Georges Terrace, Perth by any interested person without charge and any
such person may, by giving written notice of objection to the Commission and to the applicant within 28 days of this notice, appear
and be heard on the hearing of this application.
(Sgd.) J. A. SPURLING,
Registrar.
28 May 2003.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. 323 of 2003
APPLICATION FOR VARIATION OF AWARD
ENTITLED
“FAST FOODS OUTLETS AWARD 1990”
NOTICE is given that an application has been made to the Commission by The Shop Distributive and Allied Employees’
Association of Western Australia under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:3. – SCOPE
Delete the words “named in” and insert the words “covered by” in their place.
SCHEDULE A
LIST OF RESPONDENTS
Delete existing schedule A and insert in lieu;
All employers throughout Western Australia who are trading as:
•
Red Rooster
•
Pizza Hut W.A
•
Pizza Hut
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•
Hungry Jacks
•
Kentucky Fried Chicken
•
KFC
•
Chicken Treat
•
Big Rooster
•
River Rooster
•
Fast Eddys Café
•
Mc Donalds
A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.
24 April 2003.

(Sgd) J. A. SPURLING,
Registrar.

PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2003 WAIRC 08198
RE: TRANSFER OF ALLAN JONES
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ANTI-CORRUPTION COMMISSION, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE
TUESDAY, 29 APRIL 2003
FILE NO.
P 50 OF 2002
CITATION NO.
2003 WAIRC 08198
_________________________________________________________________________________________________________
Result
Application for an order for discovery dismissed
Representation
Applicant
Ms M in de Braekt (of Counsel)
Respondent
Mr D Matthews (of Counsel)
_________________________________________________________________________________________________________
1

2

3

4

5

Reasons for Decision
The Commission convened on 23 April 2003 for the purpose of dealing with an application from the applicant for an order for
discovery. The applicant says that when the Commission dealt with the issue of discovery in this matter, the applicant sought
an order for discovery and asserts that following the issuing of Minutes of Proposed Order and prior to the perfecting of the
Order the applicant’s representative attempted to contact the Commission to indicate that she wished to speak to the Minutes.
However, the Commission has no record of this contact having been received. The Order in respect of the issue argued before
the Commission was issued. The applicant says that an order should issue for discovery verified by an affidavit “to ensure that
the list is true, accurate, correct and complete” and to provide the applicant with the protection necessary in respect of
discovery.
The respondent has previously consented to discovery and says that no order is necessary as the parties have in fact already
dealt with it. The respondent says that not only has it provided discovery but it has assisted the applicant by providing copies of
the documents themselves.
On the other hand, the applicant says that there are a number of documents which have not been discovered, in particular a
report by investigators Wilson and Sclanders and a report by Buckingham. The applicant says that those documents are
relevant to the proper hearing and determination of the matter and are required on the basis that the applicant has not had the
opportunity to know what the respondent knows through the investigations conducted by the respondent and the interviews
conducted in those investigations. The applicant says that it is disadvantaged in that regard. The applicant says that the
documents relate to and only exist because of the allegations which were made against Mr Jones.
In The Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous Workers Division, Western Australian
Branch v The Western Australian Hotels and Hospitality Association Incorporated and Burswood Resort Hotel (1995) WAIRC
52 the Full Bench set out the approach to be taken to discovery in this jurisdiction. It said “the purpose of documentary
discovery is to provide each party to an action with access before trial to the relevant documents in the hands of his opponent,
so avoiding trial by ambush, saving costs and encouraging settlement in proper cases.” It is also noted that discovery,
production and inspection of documents is not available as of right in this jurisdiction but is a matter of discretion. It is also the
case that discovery is confined to those issues relevant to the matter at hand.
One of the main considerations in this matter is the scope of the application before the Commission and the matters to be dealt
with when the application comes on for hearing. As I noted in my Reasons for Decision in respect of discovery on 18 March
2003—
“10 Clearly, the matter before the Arbitrator relates primarily to the transfer of Mr Jones on 22 April 2002. It also
includes questions of whether or not he should be removed from this position in the future, and any possible future
action in relation to him. However, there is no interim order currently preventing the respondent from continuing
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with a disciplinary process in respect of Mr Jones, and according to the parties, such a process is continuing. Albeit
that the interim orders originally sought included orders which would in some way regulate the manner in which the
respondent might proceed with a disciplinary process, no such orders are in place.
11 Accordingly, the matters for hearing and determination are only those relating to the state of affairs up to and
including the time the application was filed, i.e. on 17 October 2002, and it will not involve the state of affairs up to
the time of the hearing, including those events which occurred after the filing of the application, about which there
is currently no particular complaint before the Arbitrator.
12 Therefore, it seems that the matters before the Arbitrator are those which relate to the state of affairs at the time of
filing, and the respondent’s actions up to that point.”
In this jurisdiction, discovery is a matter of discretion. The Commission is to act expeditiously and according to equity, good
conscience and substantial merits of the matter. It is not a court of law. It is not a court of pleadings. It is a body charged with
the responsibility of resolving issues of dispute between parties without being regulated by technicalities or legal forms. The
respondent has agreed to discovery. Discovery appears to have taken place in respect of those matters which are relevant to the
issues to be determined. Matters before the Commission are not a moving feast i.e. they relate to issues and seek remedies to
practical matters which occur at a given point in time. The parties should not expect that on the day of a hearing they may be
required to deal with matters which have continued to evolve. They ought be entitled to deal with matters which are notified to
them at a given point. This application relates, as previously noted, to the transfer of Mr Jones from his position. It is not my
intention to deal with this matter on the basis of any investigations which occurred subsequent to that transfer. It is the transfer
which is the issue, not the disciplinary process which might have followed. In respect of any disciplinary process, the Industrial
Appeal Court in Civil Service Association and Director General, Department of Community Development [2002] WASCA
241 has said that the Arbitrator’s role in dealing with applications for disciplinary processes to be stopped is to decide whether
or not the proceedings are baseless. His Honour, Anderson J said that the Arbitrator ought be slow in interfering with
proceedings unless they are baseless. In my Reasons for Decision of 18 March 2003 dealing with the application by the
respondent to dismiss the matter pursuant to s.27(1)(a)(ii) this was noted.
In these circumstances then, it seems to me that any reports relating to investigations in a disciplinary process involving the
applicant can only be relevant where it is asserted that the disciplinary process is baseless. I have already indicated in
paragraph 4 of my Reasons for Decision of 18 March 2003 in respect of the application to dismiss pursuant to s.27(1)(a)(ii)
that they are not baseless. Accordingly, those reports into the investigations are not appropriate for discovery for two reasons.
The first is that the issue being dealt with is the transfer of Mr Jones. Secondly, as I understand it, the reports followed
investigations conducted after the transfer. These investigations are not the subject of these proceedings.
In respect of the application for an order for discovery, the Commission’s role is to provide real solutions to real issues, not to
issue orders which would appear to be unnecessary. The respondent has not objected to providing discovery and has indeed
provided discovery. The applicant merely disagrees that the appropriate documents have been provided. The applicant says
that an order for discovery by affidavit is necessary to protect the applicant should the respondent seek to introduce documents
not discovered. That is a matter which can be dealt with during the course of the hearing should such a situation arise.
In all of the circumstances, I conclude that an order is unnecessary. The application for an order for discovery is dismissed.
_________

2003 WAIRC 08199
RE: TRANSFER OF ALLAN JONES
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ANTI-CORRUPTION COMMISSION, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
TUESDAY, 29 APRIL 2003
FILE NO.
P 50 OF 2002
CITATION NO.
2003 WAIRC 08199
_________________________________________________________________________________________________________
Result
Application for an order for discovery dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Ms M in de Braekt (of Counsel) on behalf of the applicant and Mr D Matthews (of Counsel) on behalf of the
respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby
orders—
THAT the application for an order for discovery be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.

____________________

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1167

2003 WAIRC 08089
ALLEGED BREACHES OF THE PUBLIC SECTOR MANAGEMENT ACT
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED),
APPLICANT
v.
CHIEF EXECUTIVE OFFICER, DEPARTMENT OF LAND ADMINISTRATION, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
MONDAY, 7 APRIL 2003
FILE NO.
PSAC 7 OF 2003
CITATION NO.
2003 WAIRC 08089
_________________________________________________________________________________________________________
Result
Interim order issued
_________________________________________________________________________________________________________
Order
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 11th day of March 2003 the Public Service Arbitrator (“the Arbitrator”) convened a conference for the purpose
of conciliating between the parties; and
WHEREAS at the conclusion of that conference the parties sought time to undertake further discussions; and
WHEREAS on the 4th day of April 2003 the Arbitrator convened a further conference for the purpose of conciliating between the
parties and to deal with interlocutory matters; and
WHEREAS the Arbitrator heard from the parties regarding the interim orders sought by the Applicant; and
WHEREAS the Arbitrator considered the tests set out in Thomas James Brown v President, State School Teachers Union of WA
(Inc) and Others (69 WAIG 1390), and the provision of s 32(8) of the Industrial Relations Act 1979; and
WHEREAS at the conclusion of that conference the Arbitrator decided that interim orders sought should issue; and
WHEREAS the Arbitrator considered, in particular, that in the context of Messrs Amaroso, Audino and Sheppard having had initial
disciplinary proceedings against them in respect of inappropriate and excessive use of the Respondent’s information technology
equipment and systems, which has now been discontinued due to those proceedings being flawed, as admitted by the Respondent,
that—
(a)
no disciplinary proceedings against Messrs Amaroso, Audino and Sheppard should commence or recommence
pending the hearing and determination of the matter;
(b)
Messrs Amaroso, Audino and Sheppard have a prime facie case for relief;
(c)
the order would not be irreversible;
(d)
the granting of the orders sought would prevent deterioration of industrial relations until arbitration resolves the
matter.
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders that—
1. Pending the hearing and determination of this matter that the respondent shall not commence or recommence
any disciplinary action against Messrs Amaroso, Audino and Sheppard in respect of the matters the subject of
the initial disciplinary proceedings.
2. The parties may apply to the Public Service Arbitrator for this Order to be varied or rescinded.
3. The application for interim orders is otherwise dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
____________________
2003 WAIRC 08301
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE , RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
MONDAY, 12 MAY 2003
FILE NO.
PSACR 20 OF 2002
CITATION NO.
2003 WAIRC 08301
_________________________________________________________________________________________________________
Result
Application dismissed.
Representation
Applicant
Mr B. Cusack
Respondent
Mr N. Cinquina
_________________________________________________________________________________________________________
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Reasons for Decision
The union brings this application on behalf of its member Ms Georgina Westlund. Ms Westlund was employed with the
Ministry of Justice (as it then was) in August 1998 as Community Education Manager in the Office of the Public Advocate. In
that position, Ms Westlund was directly responsible to the Public Advocate who, at that time, was Ms Julie Roberts.
The Office of the Public Advocate is established under the Guardianship and Administration Act 1990. Its primary role is to
protect and promote the interests of adults who have disabilities which interferes with their capacity to make reasoned
judgments for themselves. The office has a responsibility to protect both clients and consumers who have disabilities but also
to intervene in family disputes. The office was first established in 1992. It had approximately 20 staff. Part of the
responsibilities of the Public Advocate is to appear at hearings of the Guardianship and Administration Board as an advocate
on behalf of individuals with disabilities who are involved with disputes within families and also to act as a guardian of last
resort when appointed by the Guardianship and Administration Board.
The Department of Justice supplies the staff and the funds for the office. The position of Public Advocate is an independent
statutory position appointed by the Governor. It has an administrative relationship with the Director General of the Department
of Justice and reports to Parliament.
The claim before the Commission is as follows—
“The applicant union claims that Ms Georgina Westlund has been subjected to a campaign of intimidation,
harassment and victimisation that would amount to workplace bullying. The applicant union seeks the
following—
(1)
A declaration that the Public Advocate has breached the requirements of the Public Sector
Management Act 1994, sections 8 & 9.
(2)
An order that the Public Advocate cease and desist workplace bullying.
(3)
An order that the Public Advocate provide the necessary assistance to relocate Ms Westlund to a
suitable alternative position within the public sector.
(4)
An order that the Public Advocate place Ms Westlund on paid leave from the date she last worked
until the date she is permanently placed in a suitable alternative position within the public service.
(5)
An order that all leave entitlements utilised during the period referred to in order (4) be fully
reinstated.
(6)
An order that the period referred to in order (4) above shall be regarded as service for all purposes of
Ms Westlund’s employment.
The respondent objects to and opposes the claims and the declaration and orders being sought by the applicant.”
The evidence before the Commission commenced with the evidence of Mr Guest, a Clinical and Organisational Psychologist.
For the purposes of these Reasons I summarise his evidence as follows. In his professional opinion Ms Westlund is
experiencing mixed anxiety and depression. Mr Guest stated that it was “really difficult to be absolutely succinct about the
cause” but he has formed the view that her work was a critical factor in this.
The balance of the evidence from the union came from Ms Westlund. Ms Westlund’s evidence referred principally to a number
of incidents involving Ms Roberts. The respondent called evidence from Ms Roberts. Ms Roberts gave evidence by a witness
statement (exhibit B) and she was also asked supplementary questions.
The assessment of the claim has therefore required a careful analysis of Ms Westlund’s evidence on each incident together
with the corresponding evidence of Ms Roberts (both written and oral) regarding each incident. I now first consider them
individually and then as a whole together. Where there is a conflict in the evidence, the onus of proving that on balance the
incident occurred lies with Ms Westlund. I indicate a conclusion on the evidence of the individual incidents where I consider it
appropriate to do so.
Ms Westlund stated that on one occasion she had been asked by Ms Roberts if she thought it was appropriate for a staff
member with vision impairment to be in front line contact with clients when they entered the office. Ms Westlund stated that
she felt “very uncomfortable” by being asked to even participate in the conversation. Ms Westlund did not believe she had any
responsibility in the matter.
Ms Roberts’ evidence is that it was Ms Westlund who raised the issue with her and expressed discomfort with the staff
member’s interaction with a client. She stated that her reaction to such a situation would not have been anything else other than
to consider it an issue between the staff member and the client. It is not something she would have raised with the staff
member’s manager.
In relation to this incident, there is nothing in the evidence which could allow me to conclusively determine that the event
occurred as Ms Westlund would have it, rather than as Ms Roberts recollects. The point also to be made is that even if I accept
that Ms Westlund was asked the question as she has indicated, the incident does not indicate intimidation, harassment or
victimisation.
The next incident refers to Ms Westlund’s request for an office. Ms Westlund’s evidence is that when she was first employed
she was happy to work in an open office environment but she later asked to have her own office because she necessarily
overheard investigators’ conversations of particular circumstances which she found to be quite distressing, uncomfortable and
which affected her concentration. An office was not available because the workplace was primarily open plan. Those offices
that might become available were said to be more appropriate for a guardian who has a high degree of responsibility and
sensitive conversations. Ms Westlund’s evidence is that it was office policy to raffle vacant offices and she had to wait in line
like everybody else. Ms Westlund did not consider her request was taken very seriously.
Nevertheless, at the end of 2001, at a point where she was finding communication between her and Ms Roberts to be “quite
strained”, Ms Roberts did agree to Ms Westlund having an office. Ms Westlund moved into the office. She moved in at a time
that was particularly busy because of staff holidays. Newsletters were being produced and one of the staff members was quite
happy to move and Ms Westlund moved office. Ms Roberts was on holidays at the time. Ms Westlund then went on holidays
herself and when she returned from holidays on 29 January 2001 it was a point of contention that she had apparently
deliberately disobeyed instructions and moved into the office without permission to do so. Ms Westlund’s evidence is that she
does not remember being told not to move into the office.
Ms Roberts acknowledged that Ms Westlund had asked for an office on one or two occasions. Ms Roberts did not see it as an
urgent requirement for her. In Ms Roberts’ view, the subject matter of conversations overheard in the office is’ part of the work
of the Office of the Public Advocate. She had been aware of the request for an office for some time, however, Ms Roberts felt
that other staff had a stronger claim including three investigators sharing the office space with Ms Westlund. Indeed the
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majority of staff have sensitive conversations, difficult conversations or conversations that are confidential, on the telephone
and between themselves. The difficulty was that the workplace did not have much space. At no time had Ms Westlund
indicated that the issue was health related.
Ms Roberts’ evidence is that she felt at the particular time she needed to do everything she could within reason to try and
improve Ms Westlund’s situation and improve her capacity to work. An office had become vacant and she made an executive
decision, irrespective of any staff raffle, that Ms Westlund would have that office. However, she had made it clear to
Ms Westlund that moving offices is disruptive and Ms Westlund should complete the jobs that she had to do and move into the
office after she returned from leave. Ms Roberts recalls the meeting on 29 January 2001 with Ms Westlund where Ms Roberts
referred to Ms Westlund moving into her office against Ms Roberts’ direction. Ms Roberts says that there were no arguments
or shouting at this meeting and it was quite amicable.
In relation to this issue, I accept the evidence of Ms Roberts that she found an office for Ms Westlund. Indeed, she did so by
making an executive decision to do so which overrode the usual practice within the office. In doing so, Ms Roberts did what
Ms Westlund stated should have happened, that is, Ms Roberts made an executive decision based on need (transcript p.20). It
is the opposite of the allegation that Ms Westlund was subjected to a campaign of harassment. In the context of the evidence
overall, I find that the Office of the Public Advocate is a small working environment and offices are much prized. I accept the
evidence of Ms Roberts that employees, for example, working as investigators would necessarily have a valid claim based on
need for office space for the kind of work in which they are engaged. There is nothing in Ms Westlund’s evidence, nor in the
corresponding evidence of Ms Roberts, which shows that the reason Ms Westlund’s request for an office was not granted
initially was related to a campaign against her.
The timing of Ms Westlund’s move into the office is, on the evidence, itself an issue. I have no reason to doubt Ms Roberts’
evidence that she requested Ms Westlund to complete a number of jobs before moving into the office. It is apparent that Ms
Westlund does not recall that request. It does not seem unreasonable in principle for the move to take place after certain jobs
are completed. The assessment of what is a priority is one for the Public Advocate to make. The issue does not appear to me to
be one of any particular moment other than noting the issue for later consideration in the context of the evidence overall.
Ms Westlund next spoke of an article that appeared in a newspaper on 1 January 2000. It was an article which reported one of
the activities of the Office of the Public Advocate and there was, apparently, a problem in relation to the article’s headline. Ms
Roberts had not seen the article and asked Ms Westlund to find it. Ms Westlund searched for it but was unable to find it. She
says that Ms Roberts was quite angry with her about that. Ms Westlund eventually found that it had been in one country edition
of the local newspaper. Ms Westlund says that Ms Roberts stated that she did not particularly trust Ms Westlund, that she had
been a social worker for 20 years and that Ms Westlund could not pull the wool over her eyes (transcript p.21).
Ms Roberts’ evidence is that she does not recall the particular newspaper article. It may well have been in a country
newspaper. She recalls Ms Westlund not being initially successful and does not recall getting angry with Ms Westlund.
In relation to this incident, there is little in the evidence elsewhere to allow the Commission to conclude that Ms Westlund’s
evidence is to be preferred in relation to Ms Roberts’ evidence overall. The balance of evidence does not establish that Ms
Roberts was indeed angry with Ms Westlund.
Ms Westlund next stated that she was provided with a mobile telephone and at times Ms Roberts would call during Ms
Westlund’s lunchtime. Ms Westlund stated that at first Ms Roberts would be particularly angry if the telephone was not
answered at lunch times. Ms Westlund said she was contacted by a mobile telephone on a number of occasions after work. On
50% of the occasions it was contact from Ms Roberts where Ms Roberts appeared angry that Ms Westlund was not still in the
workplace, even though the call was outside hours. Ms Westlund stated that Ms Roberts could be quite threatening (transcript
p.23) by saying “I want to see you at 9:00am tomorrow morning” but not saying what it was about. Ms Westlund stated that
she ended up with a completely disruptive household and a sleepless night (transcript p.23). Under cross-examination, Ms
Westlund could recall “possibly” only three such calls.
Ms Roberts stated there was not a lot of requirement for after hours contact and Ms Westlund had the mobile telephone for
media contact to do with her work and for Ms Roberts to deal with things when Ms Westlund was taking time off. Ms Roberts’
philosophy is that she would not contact staff out of hours unless it was absolutely necessary. She recalled contacting
Ms Westlund regarding an Annual Report and she has no idea why such a call could be as stressful for Ms Westlund as Ms
Westlund now stated in her evidence.
In relation to this issue, I have found it difficult to find on the evidence that Ms Roberts rang Ms Westlund on the mobile
telephone in a manner that was threatening or intimidating. The provision of a mobile telephone to a staff member must carry
the implication that it is available for use outside of hours. Ms Westland was given a mobile telephone. I note Ms Roberts’s
evidence (exhibit B paragraph 42) that she agreed to Ms Westlund taking flexi-days or time-off in lieu on a Monday or a
Friday on the basis that Ms Westlund would be available on the telephone. This arrangement suggests that Ms Westlund would
acknowledge that she could be contacted away from work outside her ordinary hours. I am not satisfied from a balance of the
evidence that this contactability was abused in the manner Ms Westlund suggests.
Ms Westlund next stated that a mailing list was being prepared which Ms Roberts wished to sign herself. Ms Westlund’s task
was to ensure that the list was accurate. On that occasion, Ms Westlund was not feeling well and sent an e-mail to Ms Roberts
asking that she leave at 3:30pm in the afternoon. She had intended to get the information back to Ms Roberts by first thing in
the next morning. Ms Westlund’s evidence is that she was feeling too ill and too scared “to speak to Ms Roberts”. Ms Roberts’
evidence was that she did advise Ms Westlund that the mailing list was incomplete and not ready (exhibit B paragraph 95).
Ms Westlund stated in relation to the Annual Report that incorrect information had been sent by the person in charge of
corporate affairs which had however been approved by the auditor’s office. Ms Westlund stated that there was a delay in the
printing until the correct information could be substituted. When Ms Roberts returned she took the information home and
wrote it herself on the weekend. Ms Westlund stated that she was too scared to approach Ms Roberts because there was “too
much anger and confusion in the office” (transcript p.25). Ms Westlund had not been able to access the information because
the corporate affairs manager was away and there was not a central place for access to that kind of information.
Ms Roberts’ evidence (transcript p.153) was that she did not take Ms Westlund to task about the content of the Annual Report.
In fact, she acknowledged that Ms Westlund had done everything in her capacity to correct the situation. She had
complimented her in front of the other staff for trying to rectify it. What she did indicate was that there was an e-mail that had
not been responded to and if it had been that may have taken the stress out of the situation.
In relation to the Annual Report Ms Westlund also stated that an issue arose regarding the positioning of a photograph of Ms
Roberts to be inserted in the Annual Report. The issue was whether or not Ms Roberts would have her photograph aligned with
the Department of Justice’s photographs or would have a separate photograph. Ms Westlund believed she had been caught in
the middle between Ms Roberts and the Department of Justice in relation to this issue. However, she was simply doing her job.
For her part, Ms Roberts recalls it as being an issue. She had advised Ms Westlund that it would be inappropriate for her to be
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part of the Department of Justice’s photograph. Ultimately, Ms Roberts changed her mind after a discussion with the Director
General (transcript p.156) because of considerations regarding her working relationship with the Director General.
I have given consideration to these issues. I note Ms Westlund stating that she was scared to approach Ms Roberts and her
reference to anger and confusion in the office. I have been unable to find in the evidence anything which could allow a
conclusion that Ms Roberts had behaved in a manner central to the union allegation. Ms Roberts’ evidence, for example, was
that in fact she had complimented Ms Westlund in front of the other staff for attempting to rectify the situation regarding the
annual report. Her comment that there had been an e-mail that Ms Westlund had not responded to appears in that context to be
quite unexceptional. Similarly, even if Ms Roberts changed her mind regarding the positioning of the photograph in the Annual
Report, the evidence does not show that Ms Roberts bullied Ms Westlund over this issue.
Ms Westlund next stated that part of her role was to co-ordinate the production of documents in the office. She packaged the
information but she found that Ms Roberts would not sign off on a version that was not the final version. However, other
organisations involved in the documents themselves would not approve a document if it was not in final form. Ms Westlund
stated that in the majority of cases she would be blamed by Ms Roberts because the other organisations were not happy with
the state of the information. Ms Westlund’s evidence was that by this stage, her relationship with Ms Roberts had “completely
broken” (transcript p.28) and the content in the documents was not what the Guardianship and Administration Board would
have wanted.
Ms Roberts stated that she would not agree to sign off on documents until they had been provided to various stakeholders for
their input and that Ms Westlund’s evidence was correct. Her understanding was that the issue was that the Deputy President of
the Guardianship and Administration Board indicated she did not want documents that had typing errors that needed editing
and that she wanted the document to reflect close to something that would be going out. That was the feedback that Ms Roberts
gave Ms Westlund and was one of the issues which needed to be resolved. She expected Ms Westlund to produce a document
that was “relatively professional and that had the content that reflected the office’s position…”. She appreciated the dilemma
for Ms Westlund where on the one hand Ms Roberts would not commit to a final draft of a version, but on the other hand the
stakeholders would not want to comment until there was a final draft. However a lot would depend on the documents actually
being considered.
The evidence here does show Ms Westlund having to deal with an issue where Ms Roberts did not wish to sign off on
documents until they had been provided to various other bodies yet those other bodies wanted documents that had been signed
off. The issue was not one which Ms Westlund could resolve although there is in Ms Roberts’ evidence a suggestion that the
issue would have been assisted if Ms Westlund produced documents that were “relatively professional”. I find that Ms
Westlund has established she was in a situation which would be stressful. The task of the union is to show that this was part of
a campaign of harassment or intimidation yet the evidence that suggests that a large part of the issue related to Ms Westlund
producing a document containing editing errors. This does not support the union’s allegation.
Ms Westlund stated that at one time during her period of employment at the Office of the Public Advocate her three children
came to live with her. She mentioned this to Ms Roberts and Ms Roberts asked her whether she thought she could cope with
having children in the house as well as continuing her work. She found the comment particularly insulting because, in fact, she
had no choice. She felt shocked that someone in the position of the Office of the Public Advocate would make such a
comment.
In turn, Ms Roberts objected to the inference that she does not support people with families. She did not object to Ms Westlund
doing so.
On balance, it cannot be said from the evidence that the comment Ms Westlund alleged was made by Ms Roberts occurred in
the manner that Ms Westlund described. The evidence before the Commission overall, including from Ms Westlund herself,
was that there were issues at her work which were causing her difficulties. In that context, the comment allegedly made by
Ms Roberts may equally have related to genuine concern for Ms Westlund and is unexceptional.
Ms Westlund stated that she believed she was expected to be as good as the person who had been previously employed to
produce publications and other promotional materials. The previous person had been a particularly good journalist who had
been involved closely with the office. Ms Westlund stated that although there was no overt comparison made by others, she
was told at different times that she was not “using the language of the Office of the Public Advocate” which was the language
which had been created by the previous person. Ms Westlund attempted to do that. She attempted to get assistance from the
previous person but the circumstances were such that that person could not mentor her. However, at times Ms Roberts was
“quite angry” that Ms Westlund, who was still liaising with the previous person, had not managed to keep her predecessor to
certain timelines. Yet she was not her predecessor’s line manager (transcript p.31). She explained the situation to Ms Roberts.
Ms Roberts stated she did not expect Ms Westlund to have the creative writing skills of the previous person. Nevertheless, Ms
Westlund was a creative person when she first came to the office. Ms Roberts acknowledged that Ms Westlund’s predecessor
had difficulties meeting deadlines or timelines. She did not hold Ms Westlund responsible for those timelines which were not
met.
Ms Westlund said that on one occasion Ms Roberts came past her office and “lightly asked me, quite flippantly” (transcript
p.32/33) whether she was applying for Level 6 position advertised in the Department of Justice. Ms Westlund replied that she
would not be and she had not even seen the advertisement, but that at some stage she might be interested in doing part-time
Level 7 work somewhere. She was, however, happy to stay in the office for some length of time. Ms Westlund stated that Ms
Roberts stated: “Oh good. I’ll keep being nice to you then.” Ms Westlund said that she was quite shocked as it was not an
appropriate comment. In fact subsequently a vacancy did come at the Perth Zoo. It was a job relating to media and public
affairs work and looked so interesting that Ms Westlund did apply for it. She was unsuccessful. Ms Westlund said that her
relationship with Ms Roberts had been deteriorating for about six months ever since the issue to do with the newspaper article
and that the relationship continued deteriorating from that point.
Ms Westlund also stated that she was placed on a selection panel for a Level 2 position. However, Ms Roberts indicated to her
that it would be better to look for someone who had Level 3 skills because the position ultimately needed the skills of Level
3 not Level 2. Ms Westlund stated that she felt angry and felt that her integrity was being compromised.
Ms Roberts stated that she has a vague recollection of the comment to Ms Westlund regarding applying for other positions. Ms
Roberts conceded it was highly likely that she did say what Ms Westlund stated she said. She did so because there was not
much opportunity for promotion in the Office of the Public Advocate and if there were opportunities she would encourage staff
to apply. She might well have said that she will “continue being nice to Ms Westlund” out of a sense of humour although she
has no recollection of the context. While she recognised the importance of the power differential between her and
Ms Westlund, she would not have anticipated Ms Westlund’s reaction would be offence. She was unaware that Ms Westlund
subsequently made an application for a vacancy at the Perth Zoo.
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Ms Roberts agreed that Ms Westlund sat on the Level 2 selection panel. She did not make the comment regarding the Level
3 skills that Ms Westlund has related. She did not recall having any discussion about that particular position other than the
normal discussions.
The above evidence is yet a further example of where Ms Westlund’s evidence is not persuasive overall. Ms Roberts was frank
enough to concede that she made the comments regarding Ms Westlund applying for other positions. Nevertheless, I find her
explanation plausible. I find the comment in relation to the Level 2 position attributed by Ms Westlund to Ms Roberts is not
made out.
Ms Westlund also stated that at one stage Ms Roberts stated that when she could not find her, she believed in most cases it was
because Ms Westlund was “probably downstairs having a cigarette”. Ms Westlund stated that she had given up smoking
perhaps nine months before and she had mentioned that to Ms Roberts.
Ms Roberts stated that she could not say for sure whether she knew Ms Westlund had given up smoking. She was merely
making assumptions. The comment that was made was not about her smoking but rather about Ms Westlund letting people
know when she was away from her desk for any length of time so that she could be contacted. That was the same for any other
staff member.
In the context of the evidence presented, I have no reason to doubt the motive said by Ms Roberts to be behind her making the
comment.
Ms Westlund also stated that there were regular issues meetings but in the last few months Ms Roberts told her not to take
notes at those meetings. Ms Westlund stated that Ms Roberts was particularly angry on one occasion and told her not to take
notes because “you’re not looking at me when I am talking to you” (transcript p.36). Ms Westlund was indignant and found the
comment totally inappropriate.
Ms Roberts stated it is quite possible she did say to Ms Westlund not to take notes when they both were attempting to work in
a conciliatory way with each other. As soon as they sat down Ms Westlund started to take notes of everything Ms Roberts was
saying and she found that not to be constructive. Ms Roberts conceded that it may have been provocative but it was intended to
try to put things in perspective.
I find that this evidence shows that the relationship between Ms Westlund and Ms Roberts was indeed deteriorating as Ms
Westlund states. Depending on the nature of the meeting, it would be perfectly proper for Ms Westlund to take notes. Indeed,
requesting that notes not be taken may, in the context in which Ms Westlund is attempting to place her evidence, be seen as a
cause of stress.
Ms Westlund spoke of an incident where there was a vote taken regarding whether a staff member should take leave without
pay. Ms Westlund abstained from voting because she did not believe it was her role to vote regarding whether staff should be
allowed to have leave without pay for 12 months. She stated that after the vote was taken Ms Roberts stated to her it was
inappropriate for Ms Westlund as a manager to abstain from voting in a situation like that. However, Ms Westlund had felt
uncomfortable to be asked to vote in the first place and it then upset her to be spoken to about abstaining from a vote that she
justly believed was not her responsibility.
This issue was not raised with Ms Roberts in the proceedings, although an incident is referred in Ms Roberts’ statement at
paragraph 87. Nevertheless, it is at least able to be fairly observed that Ms Westlund abstaining from a staff vote when she was
both a staff member and a manager may be a reason for legitimate comment by her employer. The evidence does not allow the
issue to be taken further.
Ms Westlund then referred to issues relating to the performance development system as it applied to her. She stated that on or
about 6 November 2000 she found a document on her desk. The document was from Ms Roberts and stated issues for a
discussion with Ms Westlund regarding her work performance. This became exhibit 4. The issues were under the heading of
“Standard of Product in particular written educational materials” and “Deadlines for products”. Ms Westlund stated that she
was shocked to find it on her desk because she had not had anything brought directly to her attention that talked about these
things. She believed the contents related to her not meeting the standards which had been set by her predecessor. Ms Westlund
said she was aware that there were difficulties and she had been trying to overcome those to do with other organisations and
her predecessor but this came “out of the blue”.
Ms Westlund discussed the matter with Ms Roberts. Following that discussion Ms Westlund accepted there were ongoing
problems (transcript page 41). This meeting prompted Ms Westlund to take a more formal approach to dealing with the
problems, in particular, from Ms Westlund’s point of view, the problems of her and Ms Roberts coming to an agreement on
how they would work and on Ms Westlund getting her points across about need in the office. She contacted the Ministry of
Justice’s grievance officer. She found this contact reassuring because she realised that there was at the end a formal grievance
procedure that could be activated.
Subsequently, Ms Roberts raised with her the need to plan Ms Westlund’s performance appraisal (PDS) which had been due in
October 2000. Ms Westlund’s evidence was that this of itself did not concern her. Ms Roberts said that she thought Ms
Westlund was worried about her performance appraisal and Ms Westlund replied that she was not. Ms Roberts then informed
her that two people from the Ministry of Justice would come in to discuss Ms Westlund’s performance appraisal with her. At
that stage, Ms Westlund contacted both the union and the grievance officer.
Ultimately, Ms Westlund became very anxious about meeting the people from the Ministry of Justice, however they convinced
Ms Westlund that they were simply there to talk about the PDS. However, Ms Westlund felt intimidated because she
understood that no other staff members had people brought in from the Ministry of Justice to go through the PDS.
Ms Westlund did not stay at the meeting because she felt uncomfortable and upset and felt she could no longer stay. She left
the meeting.
Prior to her next meeting with Ms Roberts, Ms Westlund asked whether she could have somebody to accompany her for the
next performance appraisal meeting. At first Ms Roberts had declined but had then agreed. This gave Ms Westlund confidence.
Ms Westlund said that Ms Roberts stated to her that she understood Ms Westlund felt threatened or worried about the
performance appraisal process. Ms Westlund said she did not feel worried about it at which Ms Roberts replied “Well you
should be, given what’s going to come out of it”. At that, Ms Westlund returned to her office and called both the union and the
grievance officer. She was reassured by having done so. Ms Westlund returned to the meeting. Ms Roberts asked her whether
her communication with Ms Westlund had been appropriate and asked whether everything was all right. Ms Westlund
described this as being conciliatory on Ms Roberts’ part. However, Ms Westlund believed that someone must have spoken to
Ms Roberts about Ms Roberts needing to change her behaviour.
Ms Roberts disagreed with the suggestion that she used the performance development system to “intimidate” Ms Westlund. Ms
Roberts stated she had been aware for quite some time that Ms Westlund was “a quite vulnerable person” and she tried to
adjust her management style to be as gentle as she possibly could. In the course of earlier informal discussions with Ms
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Westlund, Ms Westlund had informed Ms Roberts that she had had financial difficulties and a depressive illness which had
affected her capacity to manager her finances. That made Ms Roberts approach Ms Westlund in “as supportive and as careful
way as I could” (transcript p.138). Similarly, Ms Westlund had informed Ms Roberts of certain family issues, although not in
any great detail. She acknowledged that there was a difference in that she arranged a meeting between herself and the two
Department of Justice’s HR people to get advice on how to manage the process because the PDS system to be used was still
quite new. However, Ms Roberts felt that the system was a serious issue and she wanted to make sure she knew exactly what it
was about and how to do it correctly. She invited Ms Westlund to attend.
Ms Roberts stated she knew that Ms Westlund was anxious about the PDS process because she had walked out of the meeting.
Ms Roberts understood that to be a sign that all was not well. Ms Roberts had initially not agreed to Ms Westlund having
somebody to accompany her because the meeting was not about Ms Westlund but rather about the process. Ms Roberts said
she did not have a conversation with Ms Westlund where she said the words Ms Westlund alleged regarding being concerned
about the outcome of the PDS. In Ms Roberts’ view, such words would not have been appropriate.
I find from the evidence that Ms Westlund was anxious about the (PDS). Nevertheless, I note Ms Westlund herself
acknowledges that a performance appraisal was due. I am not satisfied on the balance of the evidence that Ms Roberts made
the comment as alleged, or at least, that she did not do so in the manner of a threatening comment. This is because Ms Roberts
had ultimately agreed to Ms Westlund having somebody in with her and at one stage had been conciliatory in her manner. It is
consistent with that evidence for Ms Roberts to have been aware of Ms Westlund’s anxiety and attempted to be as conciliatory
as possible in relation to it rather than making a remark of a more threatening nature.
The final review of the PDS and Ms Westlund’s typewritten reply were tendered in evidence and became exhibits 5 and
6 respectively. Ms Westlund’s typewritten response was given to Ms Roberts prior to Ms Westlund commencing her leave of
absence.
Ms Westlund returned to work on 29 January 2001. She stated that she felt very positive about things to do with her work. Ms
Westlund had a meeting with Ms Roberts that day. Ms Westlund described the discussion as rational. She stated she then
received an e-mail from Ms Roberts which had comments as if she had not contributed anything to the discussion and which
stated that it would be added to her PDS for future discussions. Ms Westlund stated that she felt an anxiety attack. It was just
as if all her attempts had just evaporated and she became very, very upset. She left the building in a panic thinking that all her
views had been disregarded and that things out of her control had been taken into account. She went to the nearest doctor to her
home. She has not returned to work at the Office of the Public Advocate since that time. She has not been at work since that
date although as part of a rehabilitation process Ms Westlund has worked elsewhere for a short time.
Ms Westlund wrote a formal grievance letter on 5 February 2001 (exhibit 8). Ms Westlund’s evidence was that on an occasion
prior to lodging the grievance Ms Roberts had said to her “if you go down the grievance track I have drawer full of information
on you and you will come out the wrong end of it” (transcript p.49). She has not had a formal reply to that grievance since she
lodged it. Ms Westlund conceded that there had been a series of meetings following the lodging of the grievance in which at
least relocation to another section was discussed. An offer of a coach was made, although from Ms Westlund’s point of view,
the purpose of the coach was more to watch Ms Westlund. As Ms Westlund had not had an established performance problem
she did not consider it acceptable to have possibly two people “who are constantly watching and hounding me …” (transcript
p.95). Ms Westlund did concede that Ms Roberts made an effort to resolve the grievance and in doing so Ms Roberts
acknowledged that perhaps she had had some problems. An effort had been made to resolve the grievance although in Ms
Westlund’s view it was not sufficient.
Ms Roberts acknowledged that she used words similar to those described by Ms Westlund. Ms Roberts stated that she said to
Ms Westlund that she feared they were going to end up in a grievance process if the issues could not be resolved and said “I
have been keeping notes and I am concerned about our history and what has been happening and that I really think we need to
try and resolve things”. Ms Roberts stated that they were said in the context of her and Ms Westlund trying to work things out,
trying to work out a way of relating in a comfortable manner with each other and in the course of that, Ms Westlund was “just
not responding” (transcript p.171).
Ms Roberts concedes that the fact that she had been keeping notes could be taken by Ms Westlund to have been threatening
although that was not the intention. The situation had been becoming very difficult. Ms Roberts stated that she was aware of
her own sense of getting nowhere with the situation with Ms Westlund. While Ms Roberts stated that she did not handle
situations always with perfection with Ms Westlund, she worked very hard to do so.
I find that both the evidence of Ms Westlund and of Ms Roberts in relation to her comments, demonstrate a breakdown in the
working relationship between them. Ms Roberts conceded that her comments may have been received as threatening even if
that was not the intention. The fact that the comments were made adds some credibility to the allegations of threatening
behaviour by Ms Roberts although for the reasons already stated above, much of the evidence of Ms Westlund does not
otherwise support the allegation.
This concludes the evidence of Ms Westlund. I now turn to consider the balance of the evidence of Ms Roberts given both in
her oral evidence and in her witness statement (exhibit B). She stated that there were problems with Ms Westlund’s work
performance, particularly in the last six months to January 2001. Her work at times was very good and Ms Westlund was a
good ideas person, however overall her work was patchy and lacked attention to detail.
Ms Westlund had advised her that she was having anxiety concerning the drafting of educational issues and told her at various
times her anxiety was due to family and relationship issues. Ms Westlund had referred to a lack of processes in the office for
some of her performance issues. Ms Roberts had suggested Ms Westlund go to a counselling service. Ms Roberts stated that
the main problem with Ms Westlund’s work was in relation to documentation that she had to produce, in deadlines not being
met and in sending sloppy work to the Guardianship and Administration Board. Ms Roberts was quite surprised “at what a
fragile person Georgina turned out to be. She finds it difficult to manage conflict, relationships and with feedback and
direction” (exhibit B, paragraph 16).
Ms Roberts stated that she had taken long service leave from September 1998 and had been informed by her deputy upon her
return that the deputy had problems with Ms Westlund drafting a Needs Survey and that Ms Westlund had “a noisy conflict”
with an administrative staff member. Ms Westlund advised that she was experiencing anxiety over the Needs Survey. Ms
Roberts returned from long service leave in January 1999.
Ms Roberts gave evidence of other issues. She had received a call in May 1999 from an employee in Public Affairs to say that
Ms Westlund had been rude to one of the staff there. When Ms Roberts raised this with Ms Westlund, Ms Westlund felt that it
was others who had been rude. Ms Westlund became involved in an ongoing conflict with another member of the
administrative staff with whom she had developed a friendship. This resulted in Ms Roberts reluctantly agreeing to transfer the
administrative staff member out of the office. Ms Roberts received a letter from the Assistant to the Deputy President of the
Guardianship and Administration Board lodging a complaint about Ms Westlund being rude and hard to work with. Ms
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Roberts stated that she made it clear to Ms Westlund that she would support Ms Westlund as far as she could to resolve issues
that were impacting on her work and her relationships.
In December 1999 Ms Westlund spoke with lack of courtesy and respect to Ms Roberts when Ms Roberts asked Ms Westlund
for the second time to find out details of a conference at which Ms Roberts was to speak in March 2000. As a result, Ms
Roberts and Ms Westlund agreed to put critical briefings in writing in future.
Ms Roberts agreed to Ms Westlund working flexible hours and to having long lunches in order to assist her to deal with family
difficulties. She agreed that Ms Westlund could take her accrued flexi-days or time off in lieu on either a Monday or a Friday
on the understanding that Ms Westlund would be available on the telephone.
Ms Roberts gave a number of examples where Ms Westlund was less than polite to Ms Roberts in conversation. Ms Roberts
also gave examples where written work was not up to standard or contained poor grammar and typographical errors. She
expressed concerns about this to Ms Westlund. She sent a note to Ms Westlund outlining the issues. In November
2000 Ms Roberts consulted with the Director of Human Resources regarding the need to address Ms Westlund’s performance
and behavioural issues.
Conclusions
In a number of the incidents, the evidence of Ms Westlund has been met with a denial or reasonable explanation on the part of
Ms Roberts. In considering the evidence of Ms Roberts, I note that on occasions Ms Roberts was frank enough to concede
matters going against her own position. Her admission that she did say in relation to the formal grievance procedure that she
had kept notes, and that that comment may well be perceived as threatening, is an important admission. Its importance lies in
my conclusion that if Ms Roberts is honest enough to concede that point against her, her denials on other occasions of Ms
Westlund’s allegations are similarly likely to be honest. I therefore have little difficulty in finding Ms Roberts’ evidence is as
credible as Ms Westlund’s where it conflicts with the evidence of Ms Westlund.
The task of the union is to show that Ms Westlund has been subjected to a campaign of intimidation, harassment and
victimisation that would amount to workplace bullying. The union has forcefully argued that the claim is made out. The union
provided two definitions of workplace bullying. The first is from “Workplace Bullying - a Workers Guide” which is a
document which carries the support of the ACTU, the Queensland Chamber of Commerce and Industry, the Queensland
Working Woman’s Service and the Workplace Health and Safety Division of the Queensland Department of Employment,
Training and Industrial Relations. It defines workplace bullying as—
“The repeated less favourable treatment of a person by another or others in the workplace which may be
considered unreasonable and inappropriate workplace practice.”
It stated that bullying is behaviour “that intimidates, offends, degrades or humiliates a worker, possibly in front of co-workers,
clients or customers”.
The second definition comes from guidance notes from the Western Australian Worksafe Commission. It stated workplace
bullying is—
“… repeated inappropriate behaviour, direct or indirect, whether verbal, physical or otherwise, conducted by
one or more persons against another or others, at the place or work and/or in the course of employment, which
could reasonably be regarded as undermining the individual’s right to dignity at work. … A workplace situation
can be identified as bullying if it harms, intimidates, threatens, victimises, undermines, offends, degrades or
humiliates an employee or employees whether in front of co-workers, clients, visitors, customers or alone.”
The union also referred to an article “Bullying in the Workplace - The Silent Epidemic” by Mescal Stevens, a paper produced
for the Edith Cowan Women’s Fellowship 2000. The union draws from the article to submit that screaming and finger pointing
is a minority of bullying behaviour. Rather, most bullying is subtle and uses commonplace work interactions but with the
intention of gaining control over the person targeted whether directly or through making an example of the bullied as a means
of inspiring compliance and fear. With this paper in mind, and the definitions referred to at the commencement of the Reasons
for Decision I have given anxious consideration to the incidents individually, and also to them as a whole. I have concluded
that viewed either individually or as a whole, what the evidence shows has in fact occurred does not amount to workplace
bullying, nor a campaign of intimidation, harassment and victimisation against Ms Westlund.
As I have already observed, some of the incidents alleged are not made out on the evidence. In others, the incident is one open
to interpretation. For example, Ms Roberts’ comment about Ms Westlund coping with work when children are at home, or Ms
Roberts saying that she would have to be nice to Ms Westlund if Ms Westlund was not applying for other positions, are
comments which experience suggests may well occur in a workplace without exception being taken to them.
There are occasions where the preponderance of the evidence suggests something more than mere common comment has
occurred. For example Ms Roberts saying that she had kept notes for the purposes of a grievance procedure, or that she did not
want Ms Westlund to take notes. These occasions may not reflect well on Ms Roberts. However, they have to be balanced
against occasions that are to Ms Roberts’ credit, for example overriding the office raffle system to direct that Ms Westlund be
given an office, or in specifically complimenting Ms Westlund for work well done. On occasions, Ms Westlund herself
acknowledges that Ms Roberts attempted to be conciliatory.
Further, a number of the incidents referred to in Ms Westlund’s evidence are, when considering the evidence before the
Commission as a whole, incidents relating to particular issues which had occurred. That is, they are not incidents without any
foundation. Thus, although Ms Roberts may not have initially granted Ms Westlund’s request for an office, the evidence before
the Commission shows that office space was not routinely available and that other staff had as legitimate, if not a more
legitimate, claim upon needing an office in the performance of their work. The incident regarding the final version of
documents has at least as an integral component a related issue regarding supplying documents without editing errors. The
responsibility of doing so was Ms Westlund’s responsibility. The incident where Ms Roberts made a comment about
Ms Westlund applying for other positions is to be seen against the evidence that opportunities for promotion inside the Office
of the Public Advocate were not common and Ms Westlund’s own evidence that she herself found attractive a position which
had come up at the Perth Zoo. In that context the comment made by Ms Roberts loses some of the significance which it
otherwise may have had in another context.
Ultimately, when viewing the incidents as a whole, Ms Roberts’ comment regarding the PDS outcome, Ms Westlund not to
take notes and of Ms Roberts herself keeping notes for the purpose of a grievance process are not to be taken lightly. I query
however whether they can amount to “repeated less favourable treatment of a person” or “repeated inappropriate behaviour …
which could reasonably be regarded as undermining an individual’s right to dignity at work” in the context of the evidence as a
whole. The Commission is required to take into consideration all of the evidence in assessing the union’s claim and the
occasions that are to Ms Roberts’ credit and the incidents which relate to particular issues which occurred lead to the
conclusion that there is not the “repeated” treatment or behaviour necessary to establish the campaign alleged by the union.
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The evidence does show that Ms Westlund has suffered distress whilst at the Office of the Public Advocate. Ms Westlund
suffered sufficient stress and anxiety during the latter part of her employment in the Office of the Public Advocate for that to
be professionally recognised. In this regard, I place weight upon the evidence of Mr Guest. Mr Guest’s evidence is that while it
is difficult to be absolutely clear regarding a succinct cause for Ms Westlund’s anxiety, her work had been a critical and a
significant factor in its cause.
However, Ms Westlund’s evidence-in-chief, and the evidence of Mr Guest, must also be considered in the light of the evidence
brought out from the detailed cross-examination of Ms Westlund as well as the evidence of Ms Roberts. As for that crossexamination, I find it sufficient for the purposes of these Reasons to refer to Ms Westlund’s confirmation that she had suffered
work related stress as early as October 1994 well before she commenced to work with respondent. That is consistent with the
evidence before the Commission of two medical practitioners who examined Ms Westlund as part of her workers
compensation claim. The evidence of the two doctors is not necessarily consistent and Mr Guest does not agree with all of the
conclusions they reach. Nevertheless, that confirmation may not be inconsistent with the conclusion that it is just as likely that
Ms Westlund brought her problems to the Office of the Public Advocate as it is that the Office of the Public Advocate actually
caused the problems, although the symptoms may have been exacerbated from time to time by events at work (exhibit A, tab
133).
For all of the above reasons it cannot be said that the evidence shows that Ms Westlund has been subjected to a campaign of
intimidation, harassment and victimisation that would amount to workplace bullying. The evidence shows that at the most,
there were some individual incidents which may have lead Ms Westlund to feel threatened. The requirement not to take notes
and the observation by Ms Roberts that she herself had kept notes for the purposes of a possible grievance are both examples
of this. However, upon a consideration of the whole of the evidence those examples do not prove the union’s claim of
workplace bullying. For those reasons, the union’s claim will be dismissed.
However, it is in my view important to make the following observation. The union’s claim is set out at the commencement of
these reasons. I note firstly that the evidence of the union was directed against Ms Roberts in her position as the Public
Advocate. However, Ms Roberts was appointed for a 5 year term which finished in August 2002. Therefore the orders which
the union now seeks in this application against the Public Advocate would necessarily be against a different Public Advocate.
Yet it is clear that the claim is not directed against the present Public Advocate. That fact must make it unlikely that order (2)
could be made out.
The union has placed emphasis on order (3) which would oblige the Public Advocate to provide the necessary assistance to
relocate Ms Westlund to a suitable alternative position within the public sector. I have understood this to be the union’s
preferred practical outcome given Ms Westlund’s reservations about returning to the Office of the Public Advocate (transcript
pp.50, 91 and following) and the evidence in this regard of Mr Guest (transcript pp. 6, 10). With the finding of the Commission
that there has not been the workplace bullying alleged, the orders sought by the union, including order (3), are not made out.
What follows after the dismissal of the union’s claim is not a matter that is before me. The practical issue which remains
regarding whether or not Ms Westlund now returns to the Office of the Public Advocate is not before me. It may be helpful if I
state however that having had the advantage of hearing this case and of reading, and re-reading, the transcript for the purposes
of the decision that the issues between the parties do not seem overly difficult of resolution given some goodwill on both sides.
If following discussions between the parties there is no agreement, either the union or the respondent ought to seriously
consider applying to the Commission for a conference to assist them in resolving their differences.
The order dismissing the application now issues.
_________

2003 WAIRC 08302
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE , RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
MONDAY, 12 MAY 2003
FILE NO.
PSACR 20 OF 2002
CITATION NO.
2003 WAIRC 08302
_________________________________________________________________________________________________________
Result
Application dismissed.
Representation
Applicant
Mr B. Cusack
Respondent
Mr N. Cinquina
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr B. Cusack on behalf of the applicant and Mr N. Cinquina on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
THAT the application be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.

____________________
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2003 WAIRC 08105
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
ATTORNEY GENERAL, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
TUESDAY, 8 APRIL 2003
FILE NO/S.
PSACR 55 OF 2002
CITATION NO.
2003 WAIRC 08105
_________________________________________________________________________________________________________
Result
Order issued re discovery
_________________________________________________________________________________________________________
Order
WHEREAS this is a matter referred for hearing and determination pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 2nd day of April 2002 the Arbitrator convened a conference for the purpose of dealing with any interlocutory
matters; and
WHEREAS at the conclusion of that conference the Arbitrator decided to issue orders regarding discovery;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders that—
1.
By Friday, 11th April 2003 the Respondent shall provide the Applicant with a list, verified by affidavit, of all
documents in its possession, power or control relating to, or containing anything relative to, the matters in issue.
2.
Without limiting the generality of Order 1, the documents to be provided shall include—
a. any original or copies of letters or other documents written by Ms Lamond to Mr Nathaniel Freeman;
b. any original or copies of letters or other documents written by Mr Nathaniel Freeman to Ms Lamond;
c. any investigations or reports referring to the association between Ms Lamond or Mr Nathaniel Freeman;
and
d. any documents relating to Ms Lamond’s expression of interest in being a home sponsor for Nathaniel
Freeman.
3.
The obligation under Order 1 to provide discovery shall be a continuing obligation until the conclusion of the
hearing to give discovery of any documents to which the order relates and not already discovered to the
Applicant.
4.
The Respondent, once it was served a list of documents in accordance with Order 1, above, shall allow the
Applicant to inspect the documents mentioned in the list, other than those which it objects to produce and shall
when serving the list on the Applicant serve a notice stating a time within seven days after the service at which
the documents may be inspected at the place specified in the notice.
5.
For the purposes of these orders, “document” means any record of information and includes—
a. any disc, tape, sound track and device in which sounds or other means of transmitting data (not being
visual images); and
b. any film, negative, disc, tape or other device in which one or more visual images are embodied so as to be
capable, with or without the aid of some other device, of being reproduced therefrom.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
_________
2003 WAIRC 08190
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
THE ATTORNEY GENERAL , RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
WEDNESDAY, 23 APRIL 2003
FILE NO/S.
PSACR 55 OF 2002
CITATION NO.
2003 WAIRC 08190
_________________________________________________________________________________________________________
Result
Order issued
_________________________________________________________________________________________________________
Order
WHEREAS this is a matter referred for hearing and determination pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 22nd day of April 2003 the Arbitrator convened a conference for the purpose of dealing with interlocutory
matters; and
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WHEREAS at the conclusion of that conference the Arbitrator issued orders in respect of the matter;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders that—
1.
Evidence in chief in this matter be adduced by way of signed witness statements which will stand as the evidence in
chief of the maker. Evidence in chief other than that contained in the witness statements may only be adduced by
leave of the Commission.
2.
The parties file and serve upon one another signed witness statements upon which they intend to reply no later than
9.00am on Friday the 9th May 2003.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
____________________
2003 WAIRC 08240
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JOHN KENNON SILCOCK, APPLICANT
v.
DEPARTMENT OF AGRICULTURE, GOVERNMENT OF WESTERN AUSTRALIA,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
FRIDAY, 2 MAY 2003
FILE NO/S.
P 56 OF 2002
CITATION NO.
2003 WAIRC 08240
_________________________________________________________________________________________________________
Result
Order issued
_________________________________________________________________________________________________________
Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 28th day of January 2003 the Arbitrator convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at the conclusion of that conference the parties were to have further discussions; and
WHEREAS on the 28th day of April 2003 the Applicant’s representative advised the Commission that the parties had reached an
agreement in principle in respect of the application; and
WHEREAS on the 30th day of April 2003 the Applicant filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
____________________
2003 WAIRC 08128
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN AUSTRALIA (UNION
OF WORKERS), APPLICANT
v.
THE HON. MINISTER FOR HEALTH, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
FRIDAY, 11 APRIL 2003
FILE NO/S.
PSAC 13 OF 2003
CITATION NO.
2003 WAIRC 08128
_________________________________________________________________________________________________________
Result
Order issued
_________________________________________________________________________________________________________
Order
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 2nd day of April 2003 the Arbitrator convened a conference for the purpose of conciliating between the parties;
and
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WHEREAS as the conclusion of that conference the parties sought time to undertake further discussions; and
WHEREAS on the 7th day of April 2003 the Arbitrator convened a further conference for the purpose of dealing with any
interlocutory matters; and
WHEREAS at the conclusion of that conference the Arbitrator issued orders regarding to reflect the agreement of the parties to
resolve the matter;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, by consent,
hereby orders that—
Completion of Assessment Process
1.
For any level 1 employee of the respondent employed pursuant to the Hospital Salaried Officers Metropolitan
Health Services Enterprise Agreement 2001 who applied for assessment for progression to level 2 prior to 31st
January 2003 and who has not been assessed, such assessment shall be conducted and the employee will be advised
of the outcome within 14 working days of 7th April 2003.
2.
The two level 1 employees employed at Joondalup Community Mental Health who have not been assessed, shall be
assessed and the employees will be advised of the outcome within 14 working days of 7th April 2003.
Appeal Process
1.
All level 1 employees who have been advised that they have not been successful in progressing to level 2, shall
have until 29th April 2003 or 7 days after the date of receiving written notification from the health service,
whichever is later, to lodge an appeal. Such appeal shall be reviewed by the Director of Industrial Relations and
Human Resources, or equivalent, at the relevant Health Service within 5 working days of lodgement.
2.
The relevant health service shall advise the employee within five working days of being assessed by the Director of
Industrial Relations and Human Resources or equivalent, that either their appeal has been successful or is to be or
has been referred to Health Workforce for further assessment.
3.
All applications for level 1 to level 2 competency progression that are or have been rejected by the individual health
service, following internal review, shall be referred to Health Workforce for assessment within 7 working days.
4.
The further assessment undertaken by Health Workforce shall be undertaken by independent assessors who are not
employed by the health service from which the appeal has originated. Health Workforce shall inform the health
service, employee and the HSOA of the outcome of their decision of the assessment within 5 working days.
Competency Development
1.
The Department of Health shall inform the HSOA in writing within 14 days how the Department will develop
competencies for level 1 and level 2 including an implementation time table.
2.
The Department of Health and the HSOA shall then confer on the proposed arrangements for the development and
implementation of level 1 and level 2 competencies.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.

____________________

2003 WAIRC 08131
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
WA POLICE UNION OF WORKERS, APPLICANT
v.
COMMISSIONER OF POLICE, WA POLICE SERVICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
MONDAY, 14 APRIL 2003
FILE NO/S.
PSAC 14 OF 2003
CITATION NO.
2003 WAIRC 08131
_________________________________________________________________________________________________________
Result
Recommendation issued
_________________________________________________________________________________________________________
Recommendation
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 10th day of April 2003 the Public Service Arbitrator (“the Arbitrator) convened a conference for the purpose of
conciliating between the parties; and
WHEREAS at that conference the Applicant advised the Arbitrator that there remained unresolved issues in respect of the
Arbitrator’s Order in PSA CR 4 of 2002 issued on Monday the 8th day of April 2002 regarding Aboriginal Police Liaison Officers;
and
WHEREAS having considered the Aboriginal Police Liaison Officer’s concerns regarding the range of issues associated with the
refocusing of their roles, the Arbitrator made certain recommendations;
NOW THEREFORE, the Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
recommends that—
1.
The parties are to enter into discussions regarding the outstanding issues in order 2 of the Arbitrator’s Order of
the 8th day of April 2002 in PSA CR 4 of 2002.
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The parties are to identify which aspects of order 2 they each say have or have not been dealt with in accordance
with that Order.
The parties are to report back to the Arbitrator within a month.
(Sgd.) P. E. SCOTT,
Commissioner.
Public Service Arbitrator.

EMPLOYER-EMPLOYEE AGREEMENTS—Appeals against
refusal of registration
2003 WAIRC 08184
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GOLDEAGLE NOMINEES PTY LTD & MINREEF PTY LTD T/A WILMOT ENGINEERING,
APPLICANT
v.
REGISTRAR, DEPARTMENT OF THE REGISTRAR, WESTERN AUSTRALIAN INDUSTRIAL
RELATIONS COMMISSION, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
TUESDAY, 22 APRIL 2003
FILE NO/S.
APPLICATION 2015 OF 2002
CITATION NO.
2003 WAIRC 08184
_________________________________________________________________________________________________________
Result
Appeal against refusal of registration of employee/employer agreement discontinued
Representation
Applicant
Mr N. Irvine (as agent)
Respondent
No appearance
_________________________________________________________________________________________________________
Order
WHEREAS an appeal was lodged in the Commission pursuant to section 97VM of the Industrial Relations Act 1979;
AND WHEREAS the matter was listed for hearing on 18 February 2003;
AND WHEREAS the Commission concluded that Registrar was correct in refusing to register the EEA;
AND WHEREAS the Commission adjourned the hearing for two months for the applicant to lodge a revised EEA overcoming any
deficiencies;
AND WHEREAS the applicant subsequently filed a Notice of Discontinuance in the Commission;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—
THAT the appeal be discontinued.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________
2003 WAIRC 08182
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PRIMEPOWER ENGINEERING PTY LTD, APPLICANT
v.
REGISTRAR, DEPARTMENT OF THE REGISTRAR, WESTERN AUSTRALIAN INDUSTRIAL
RELATIONS COMMISSION, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
TUESDAY, 22 APRIL 2003
FILE NO/S.
APPLICATION 166 OF 2003
CITATION NO.
2003 WAIRC 08182
_________________________________________________________________________________________________________
Result
Appeal against refusal of registration of employee/employer agreement discontinued
Representation
Applicant
Mr N. Irvine (as agent)
Respondent
No appearance
_________________________________________________________________________________________________________
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Order
WHEREAS an appeal was lodged in the Commission pursuant to section 97VM of the Industrial Relations Act 1979;
AND WHEREAS the applicant subsequently filed a Notice of Discontinuance in the Commission;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—
THAT the appeal be discontinued.
(Sgd.) A.R. BEECH,
[L.S.]
Senior Commissioner.
____________________
2003 WAIRC 08183
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PRIMEPOWER ENGINEERING PTY LTD, APPLICANT
v.
REGISTRAR, DEPARTMENT OF THE REGISTRAR, WESTERN AUSTRALIAN INDUSTRIAL
RELATIONS COMMISSION, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
TUESDAY, 22 APRIL 2003
FILE NO/S.
APPLICATION 167 OF 2003
CITATION NO.
2003 WAIRC 08183
_________________________________________________________________________________________________________
Result
Appeal against refusal of registration of employee/employer agreement discontinued
Representation
Applicant
Mr N. Irvine (as agent)
Respondent
No appearance
_________________________________________________________________________________________________________
Order
WHEREAS an appeal was lodged in the Commission pursuant to section 97VM of the Industrial Relations Act 1979;
AND WHEREAS the applicant subsequently filed a Notice of Discontinuance in the Commission;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—
THAT the appeal be discontinued.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2003 WAIRC 08244
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JOHN STUART BABBAGE, APPLICANT
v.
TONY SADLER PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 5 MAY 2003
FILE NO.
APPLICATION 1764 OF 2002
CITATION NO.
2003 WAIRC 08244
_________________________________________________________________________________________________________
Result
Dismissed
Representation
Applicant
Mr D. Clarke appeared on behalf of the Applicant
Respondent
Mr E. Rea appeared on behalf of the Respondent
_________________________________________________________________________________________________________

1

Reasons for Decision
(Ex tempore as edited by the Commissioner)
This is an application by John Stuart Babbage (the Applicant) who seeks orders from the Commission under s.23A of the
Industrial Relations Act, 1979 (the Act) that the termination of his employment by Tony Sadler Pty Ltd (the Respondent) on
1st October 2002 was harsh, oppressive or unfair, and that the Applicant be awarded compensation, his contention being that
reinstatement is not an option in this case because he has another job.
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In March 2002 the Applicant commenced work for the Respondent as a storeman. His job entailed stacking, sorting stock,
putting furniture on pallets, operating a fork-lift, for which he was licensed, moving stock from showroom to warehouse, from
showroom to the parking area and from the parking area to containers.
It seems that the Applicant went about his job in an enthusiastic way. At least he says he did. There is no complaint from the
Respondent about his performance except his attitude to safety. The Applicant’s evidence was that he thought that he went
about the job in a safe manner. The Respondent did not raise any complaints about his approach to work although in his crossexamination he admitted that on a number of occasions safety had been brought to his attention. So much so that the matter
came to a head late in September 2002 when he was moving stock into a container. The Applicant was pushing a trolley of
chairs and one hit the store manager, on his forehead, between the eyes.
Mr Lockley, who is the Store Manager concerned, gave evidence. He said that the injury was superficial but could have been
far more serious. He immediately took issue with the Applicant and reported the incident to the Managing Director of the
company.
What transpired after was, on 1st October 2002, at the end of the working day, the Applicant was called in for a meeting with
the Managing Director, Mr Anthony Sadler. He was told by Mr Sadler that he had been working in a hazardous way and had
jeopardised the safety of his workmates.
Mr Sadler told the Applicant that he was to be dismissed because this incident was the culmination of similar unsafe actions
that had been brought to his attention on a number of occasions over the last 2 months. He was told notwithstanding numerous
warnings he had continued to disregard safety procedures. Mr Sadler then said to the Applicant that he could leave. He could
do so in one of two ways: he could work out a week’s notice, or, alternatively, he could take that week to try and find other
employment. Mr Sadler then gave him a written notice of termination, which the Applicant said he was only able to read
superficially during the meeting (Exhibit C1).
As it transpires, the Applicant’s evidence and what was contained in the letter are not much different. It is clear that he was
given the letter of notice of termination. What the Applicant says is he did not get the opportunity to explain his story to Mr
Sadler. Mr Clarke, his Advocate, argues that is an opportunity that should have been given to him, and that failure to do so, and
if I interpolate his submission, is fatal to the efficacy of the termination. Mr Clarke referred me to the Shire of Esperance v
Mouritz (1991) 71 WAIG 891 as the authority for that contention.
For that reason, Mr Clarke says this dismissal is flawed, and it is flawed so badly as to be harsh, oppressive or unfair, and he
invites the Commission to make such a finding. The Respondent has a different view, and called two witnesses to give
evidence why it held the view which led it to execute a termination notice on 1st October 2002. The primary evidence was from
Christopher Lockley. Mr Lockley is the Store Manager whose head came into contact with the leg of a chair, which was on a
trolley being pushed by the Applicant into the confined space of a shipping container. According to Mr Lockley this was not
the first time he had drawn to the attention of the Applicant that there were safety problems with the way he went about his
work.
In fact, his evidence is that so often was he concerned about how the Applicant went about his work that he had to draw to his
attention issues about safety almost every working day. On six or seven occasions he made his feelings known so strongly that
they ought to be regarded as warnings, so that the Applicant should have been aware that his job was in jeopardy. That being
so, the giving of the notice of termination was appropriate.
Mr Lockley says he drew the attention of Mr Sadler to this final incident on 28th September 2002. They had a discussion, and it
was decided that, because of the continued breaches of safety that in the best interests of his workmates and in accordance with
the Respondent’s duty of care, the Applicant should be dismissed.
Mr Lockley’s work history brings with it some exposure to safety issues. He worked in the offshore industry for some time.
The industry is notoriously known as one where safety is extremely important in the daily working environment. It is also
notorious that that industry is a vigorous trainer in safety practice. Mr Lockley gave evidence that he had undergone safety
training and enforced safety policy day to day as a supervisor while working offshore.
The Respondent also called evidence from Rebecca Marks. Ms Marks is a shop supervisor, and she says that there were
problems with the way the Applicant went about his work in the shop.
She thought the Applicant moved trolleys too fast. Some of the access ways were confined in space; and Ms Marks was
concerned the Applicant might run into a customer, particularly when the store was busy. She had two incidents with him, one
when she had to remove herself from the passage of a trolley being pushed by the Applicant. She was able to get out of the
way but was concerned enough to draw it to his attention.
The second time, a few weeks later, she had to bring his conduct to his attention again when she was again confronted with
him rapidly moving down an aisle, which she says was a metre twenty wide, she had no place to go and she was brushed on the
leg by the trolley. She was heavily pregnant at the time, and was concerned about the possible repercussions of being hit by the
heavy speeding trolley. After telling the Applicant to be careful she immediately reported the incident.
I think that is a sufficient background of the events for the purpose of the Reasons for Decision. The Commission is required to
make findings on credibility of witnesses. I heard from the Applicant. He was the only witness called on his behalf. An
adjudicator is assisted if there is corroboration from other sources: it gives one some comfort in terms of drawing conclusions
about credibility of witnesses.
But sometimes corroboration is unavailable, and the question of credibility has to be judged on what is seen and heard on the
day of hearing. It is true that during the time he was giving evidence the Applicant gave three or four different versions of the
same event, but I do not think he did that in a way designed to mislead the Commission at all. I think he responded very much
in character.
He seems to be a polite, honest young man, and obviously very focused on what he is doing at the time. So much so one could
draw the conclusion that other things might happen around him and he might not notice them. I am of the view that his
evidence should be regarded as the best evidence that he could give of the situation. It was given honestly, but, ultimately, the
conclusions open to be drawn from that evidence might not be valuable to him in the end.
Insofar as the way he gave his evidence is concerned, he is a credible witness. I think he told the truth, but, at the end of the
day, the truth he told me does not really support his case.
I heard evidence from Christopher Lockley. There is no reason for him to be dishonest before the Commission, and I do not
think he was. He was subject to cross-examination by Mr Clarke, and, even though it was not of a long duration, it was
certainly probing and put Mr Lockley to the test. I think he survived that test quite well, and there is no reason for me to
conclude that he was not a credible witness.
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I say the same about Rebecca Marks: there is absolutely no reason why she should fabricate the story that she told and I do not
think she did. I think she told the Commission exactly what she remembered had happened. I find she is a credible witness.
21 Ultimately I have come to the conclusion that the best evidence available to the Commission is that from the Respondent’s
witnesses, and when I mix with that the measure of corroboration, which each of the witness gave the other, for the
Respondent, I have come to the conclusion that, where the evidence between the parties differs, I have to favour the evidence
of the Respondent.
22 In considering the Applicant’s case the Commission is to apply the test that is set out in Undercliffe Nursing Home v. The
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service & Miscellaneous, WA Branch (1985) 65 WAIG 385.
That case embodies the rule, long established in industrial jurisdictions in this country that, what the Commission has to do is
make sure there has been a fair go all around. That does not mean just a fair go to the employer or, on the other hand, to the
worker, it means a fair go to everybody involved in the exercise.
23 Mr Clarke argued that there are two points of law made that need to be addressed here. First, is a question of the formal
warnings. Mr Clarke seemed to be hinting in both his cross-examination of the witnesses and in his submission that the
warnings that were given to his client, who admitted that he had received them, were required by the law to have been recorded
in writing.
24 There is no law that I know of that says that is the case. A prudent employer will record warnings in writing so that it is able
later to prove that warnings were given. There is a difference between that and there being a legal obligation to do so.
25 I do not know of any legal obligation to do so, but I do know of cases where tribunals have held that having written warnings is
a prudent management conduct. There are some awards of the Commission which require it as a matter of law, and I am setting
those aside in making that comment. In a general employment contract there is no requirement to write warnings.
26 The next matter of law that Mr Clarke raised is that, when Mr Sadler administered the termination, that, on the evidence of the
Applicant, he was given no chance to explain himself. I accept the Applicant’s evidence in that regard. There is no reason for
him to tell me that if it was untrue, and, consistent with my findings about him being honest in what he does in life, I am sure
that is what happened.
27 Therefore Mr Clarke is entitled to argue, “There is a flaw here, because he should have been allowed the opportunity to address
what was put to him”. However, in Mouritz (ibid) it was held that terminating a contract in manner which is procedurally
irregular may not of itself mean the dismissal is unfair. Kennedy J observed that unfair procedures are only one element that
needs to be considered when determining whether a dismissal was harsh and unjust when considered on balance. The evidence
clearly is that the Applicant, at least over a 2 month period, had a history of issues and incidents arising from safety related
matters. I accept the evidence of Mr Lockley that his deficiencies were drawn to his attention. He should have known, and I
find he did know, that there were concerns held by his employer about the safety of how he went about his work. It should not
have come as a surprise to him, and did not come as a surprise to him, that his services were terminated on that basis.
28 That being the case, even though the termination is procedurally flawed, the termination, viewed as a whole, was not of a
nature that could be categorised as harsh, oppressive or unfair. That will be my finding in that case, and the application will be
dismissed.
_________
2003 WAIRC 08245
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JOHN STUART BABBAGE, APPLICANT
v.
TONY SADLER PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 5 MAY 2003
FILE NO.
APPLICATION 1764 OF 2002
CITATION NO.
2003 WAIRC 08245
_________________________________________________________________________________________________________
20

Result
Dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Mr D. Clarke who appeared on behalf of the Applicant and Mr E. Rea who appeared on behalf of the Respondent,
the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08096
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JEREMY GEORGE BETHELL, APPLICANT
v.
PETER RAYMOND & CAROLINE A HUNT TRADING AS PR HUNT BUILDERS,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE
TUESDAY, 8 APRIL 2003
FILE NO.
APPLICATION 1724 OF 2002
CITATION NO.
2003 WAIRC 08096
_________________________________________________________________________________________________________
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Claim for unfair dismissal dismissed
Claim for denied contractual benefits granted in part

Representation
Applicant
Mr A Bethell for the Applicant
Respondent
Mr P R Hunt for the Respondent
_________________________________________________________________________________________________________
Reasons for Decision
The applicant claims that he has been unfairly dismissed by the respondents and he seeks as a remedy for that dismissal one
week’s pay in lieu of notice. He says that it is in accordance with the provisions of the Metal Trades (General) Award
1966 (No. 13 of 1965) (“the Award”) Part II – Construction Work, Clause 2. – Contract of Service. The rate of pay for this
aspect of the claim is $12.64, being the trades assistant’s hourly rate. He also seeks as denied contractual benefits pursuant to
s.29(1)(b)(ii) of the Industrial Relations Act 1979, payment for his final week’s work being the week commencing
2 September 2002. This is 39 hours at $15.00 per hour totalling $585.00. The figure of $15.00 per hour was the applicant’s
normal hourly rate as per his contract of employment. He also seeks reimbursement for fuel used during the course of workrelated trips on Wednesday 4 September 2002, and reimbursement of $40.00 for purchases of materials from Midalia Steel on
4 September 2002. He also claims pro-rata annual leave of $1,404.00 said to be pursuant to the Award, calculated at the hourly
rate of $12.64 for a trade’s assistant.
2
The respondents say that they did not dismiss the applicant from his employment and therefore no notice pay is due. The
respondents also say that the week’s pay for the week of 2 September 2002 is not due to the applicant as the respondents do not
believe that he performed any work during that week. The respondents also deny that the applicant’s employment was covered
by the Award. The respondents say that the applicant’s employment can be characterised as being of a casual nature and
therefore, he is not entitled to notice, nor is he entitled to pro-rata annual leave.
3
The evidence is that the respondents carry on a business undertaking building and construction work including conservation,
restoration, renovations and the construction of new homes. That work is not usually of a commercial nature but it does some
commercial jobs. At the time of the termination of the applicant’s employment the respondents say that approximately
10 employees were employed.
4
According to the respondents, the applicant’s employment arose when they advertised in the “West Australian” newspaper for
a builder’s labourer. The applicant applied for the position and was engaged. The parties agree that his rate of pay was to be
$15.00 per hour and initially, at least, he was to be casual. The applicant says that he was to be on probation for 3 months. The
respondents, on the other hand, say that the applicant was advised that his rate would be $15.00 per hour with a view to it being
increased to $18.00 per hour and that he would initially be provided with work on a particular site and if other work was
available that would be provided to him.
5
The applicant says that on average he worked 38 to 40 hours each week between his engagement on about 12 or 13 December
2001 and the last day of work which he claims to have been Friday 6 September 2002. On the other hand, the respondents say
that the applicant did not regularly work 38 to 40 hours per week and have tendered a schedule of the hours for which he was
paid each week (Exhibit 7). The applicant was not paid when he was not required to work, on public holidays and he did not
expect to be paid if he took time off work for any reason.
6
As to the applicant’s employment status and regularity of work, Exhibit 7 demonstrates that the applicant was paid for work
each and every week from the period of engagement until the week prior to 2 September 2002. His hours per week for the first
week appear to be 20 and it is likely, and I find, that this constituted either two or three days of work in that first week, most
likely the Thursday and Friday. The next fortnight he was paid for a total of 52 hours in the two week period. He then was paid
for more than 40 hours each week for six weeks. Following that period, in the week prior to 14 March 2002, he was paid for
32 hours. As noted he says that he was not paid for public holidays and it is likely that that was a week during which the
Labour Day public holiday fell. The next week he was paid for 40 hours, and the next 39. The following week was the week
prior to 4 April 2002. I note that the Easter Monday holiday fell on 1 April 2002. The applicant was paid for 32 hours that
week. The applicant then was paid for between 38 and 42 hours each week until 16 May 2002. In the week prior to 23 May
2002, the applicant was paid for 20 hours. In each week following, except for the weeks prior to 18 July and 9 August 2002, he
was paid for no less than 38 hours, and sometimes up to 45 hours per week. The applicant gave evidence that during one week,
he says perhaps in May 2002, he took a couple of days off work due to problems with his vehicle. Otherwise he says he went
from site to site at the conclusion of each job and was allocated more work.
7
At the time the applicant’s employment came to an end, he was working at Perth Oval and was on his own a good deal of the
time.
8
He says that about six weeks prior to his wedding, which was scheduled for and took place on 8 September 2002, he advised
his employer that he would need to take some time off and planned to take approximately four weeks off. He says that Mr
Hunt asked him to continue with the job at Perth Oval for a further week. This meant that he worked up to the Friday prior to
his wedding, being 6 September 2002 and that he had then anticipated being away for three weeks.
9
The applicant says that he did perform work in the week between 2 and 6 September 2002 and has provided copies of
telephone accounts which he says demonstrate that he made telephone calls to his employer and to other members of the
employer’s staff to deal with work-related matters. He says that on Wednesday 4 September 2002, he spent a good deal of time
travelling around, to Midalia Steel and other steel suppliers and to Jandakot to collect pavers for the job at Perth Oval. This is
the basis for his claim for reimbursement for petrol.
10 The applicant says that on what was probably his last day of work, he did not attend for work at the usual time due to a
wedding rehearsal and that someone came around to his home to collect keys because he was not on site. The applicant also
gave evidence that on Friday 6 September 2002, he had informed a fellow employee, Ben, that he needed to leave that job by
3.30pm that afternoon to collect children from school. Ben turned up at about 3.00pm and gave him a hand to try,
unsuccessfully, to finalise some work. He gave Ben the key, showed him where the tools were left in a secure place, Ben then
left the site and he did also.
11 The applicant says he then went on leave and returned earlier than he anticipated, around two weeks after having left. He says
that from the time of his return on around 20 September 2002, he started making calls to Mr Hunt, to Trevor his foreman, and
to another employee called Leo. He says that the purpose of those calls was to indicate that he had returned and was available
for work and to seek advice and directions as to where and when he was to attend for work. The applicant says that he has
made notes of the telephone messages he left with either a message bank facility, on an answering service, with Trevor, and
other efforts he had made to ascertain from Mr Hunt when he should attend for work. He says he received no response to any
of those calls. However, he did not contact the respondents at the business’s registered office nor did he attend at a site in
1
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Princess Road, Crawley, where the respondents were undertaking a major project and where both Trevor and Mr Hunt would
have spent a considerable amount of time. Having received no reply to his enquiries, the applicant sent a facsimile transmission
to Mr Hunt on 8 October 2002 in which he sought advice as to whether there was work available for him and whether or not
the respondents required him to provide his services in the foreseeable future. He also sought payment for unpaid wages for the
period 2 to 6 September 2002 and out of pocket expenses for fuel and materials. The applicant says he received no reply to that
letter.
The respondents say that they have no evidence that the applicant worked during the final week. Mr Hunt denies that the
applicant advised him or made any arrangements to take any period of leave over the period of his wedding and honeymoon.
Mr Hunt says that in any event, with ten employees, he could not keep track of verbal advice to him about employees not being
available for work and would have expected it to be put in writing. He denies that he received any indication from the applicant
at that time that he intended to return to work. He says that if the applicant had been serious about returning he could have
telephoned the respondents’ office number or come to the Princess Road site, neither of which the applicant did. The
respondents characterise the bringing to an end of the employment as being on the basis that the applicant ceased working at
the latest on 6 September 2002.
Interestingly, and of significance to this case, is that in response to a question from the Commission, the applicant said that his
employment with the respondents came to an end at 3.30pm on 6 September 2002. The application in this matter was lodged
on 15 October 2002.
Section 29 of the Act sets out a time limit for the referral of claims of unfair dismissal. Subsection (2) provides—
“(2)
Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day
on which the employee’s employment is terminated.”
If the termination of employment occurred on 6 September 2002 and the matter was not referred to the Commission until
15 October 2002, then that is a period of 36 days, and the application is out of time by 8 days.
An employee is provided with the ability to pursue a claim not filed within time by subsection (3), which provides—
“(3)
The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so.”
Notwithstanding that the applicant says in his evidence that 6 September 2002 was the date of the termination of his
employment, he has not sought leave of the Commission to extend the time in which to file the application.
However, I also note that in the schedule to the Notice of Application, the date of termination was recorded as 30 September
2002. There is no indication from any of the applicant’s evidence as to why that date was specified. The applicant’s evidence
suggests that if his employment did not terminate on 6 September 2002, that it may have terminated when he returned from
leave and sought direction from the respondents as to where he was to attend for duty and did not receive any direction. He
sought a response on 8 October 2002 but received none.
In the circumstances of there being no application to extend time then the application is automatically out of time. I must say
though, that in the circumstances facing the applicant at the time, an application for an extension of time may well have been
granted had it been applied for on the basis of the circumstances which the applicant alleges, if the circumstances were found
to be true.
If I am wrong and the application is within time, then I must weigh up the competing and conflicting evidence of the applicant
and Mr Hunt as to what occurred in respect of the employment coming to an end and whether the employment was casual.
Having observed the applicant and Mr Hunt as they gave their evidence, I find that both gave evidence to the best of their
recollection, neither of them gave me any indication that they were not truthful. Both gave evidence from the perspective of
their knowledge of their own situation. In the circumstances, it is very difficult for me to come to any conclusion as to which of
the version of events is correct. The first issue is the applicant’s employment status. I find that it was the intention of the parties
upon commencement of the applicant’s employment that he was to be temporary or casual. At the time the applicant finished
work on 6 September 2002, he still considered this to be so as he did not expect to be paid for public holidays or for any leave.
The respondents believed, too, that the employment was casual. By the time the employment came to an end, the applicant’s
employment had been continuous, regular each week and at least close to full time for the great bulk of that period of nine
months, where he worked at least, on average, 40 hours per week. It is interesting that Exhibit 4, being a letter prepared by Mr
Hunt for the applicant to use for the purposes of a bank loan indicates that the applicant “generally works for an average of
40 hours per week and his work will continue on a permanent basis. Our business is currently booked up for the next five
months and this has been the norm for the last several years.” There is every indication that the applicant’s employment was
ongoing. I find that it could not be regarded as casual for the purposes of any considerations of the employment contract
coming to an end.
The question then arises as to how that employment came to an end. The circumstances seem to be consistent with the parties’
view that the contract was casual. It is true that the applicant left his employment on 6 September 2002 but it seems quite likely
given the plans for his marriage that he had advised his employer that he would be taking some time off around then, would
not be available, or would be finishing up. However, I conclude that there was no formal period of leave resolved between the
parties and the likely intention was that the applicant would finish work and when he returned from his honeymoon he would
contact the respondents and see what work was available. That is consistent with a casual arrangement. I am not sure then
whether the applicant’s employment came to an end on 6 September 2002 or he was on leave without pay. If his employment
had come to an end at that date, then I am not satisfied that he was dismissed but rather he left the employment with a view to
being re-engaged when he returned. In fact, the words of the applicant’s representative, his brother, in his opening submissions
claimed that there was a dismissal which was unfair on account of the respondents refusing to re-engage the applicant upon his
return. If that is not the case then the applicant’s employment continued after 6 September 2002, but he was on leave without
pay. He returned earlier than he had anticipated and sought advice from his employer as to when and where to return to work.
I find that the applicant attempted to contact Trevor, the foreman, and that the applicant may have been directed by Trevor to
contact Mr Hunt. I accept Mr Hunt’s evidence that his own mobile telephone was out of order and he was unable to receive the
applicant’s calls. The fact that the applicant did not take what might be considered to be reasonable steps of going to the
business’s significant site at Princess Road, Crawley, or contacting the respondents on the office telephone seems somewhat
unusual.
Accordingly, I find it difficult to come to a conclusion about the circumstances of the termination of employment such as to
enable me to draw any conclusion as to whether or not there has been a dismissal. As the applicant bears the onus of proving
his case, and as I am unable to conclude in his favour, on the basis of the evidence having equal weight before me, then
unfortunately for the applicant his case in respect of this claim of unfair dismissal must fail. Accordingly, that aspect of the
claim will be dismissed.

1184
25

26

27

28

29

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

As to the applicant’s claims of denied contractual benefits, I find, on the basis of the applicant’s evidence, that he did in fact
perform work for the respondents in the week ending 6 September 2002. The respondents have simply not been able to be
satisfied that that is so. I intend to order that the respondents pay to the applicant an amount of $585.00 being wages for the
period Monday 2 to Friday 6 September 2002 based on 39 hours at $15.00 per hour. Thirty nine hours was at least the average
hours worked by him over the period of his employment particularly taking account of public holidays and two days at least
where the applicant was unable to attend for work. In the weeks immediately prior to the termination of employment, the
applicant worked two weeks of 40 hours, 1 week at 43 hours and 1 week at 45 hours.
As to the claim for fuel re-imbursement and re-imbursement of the expense of purchasing materials, the respondents do not
challenge that those were reasonable expenses should the applicant be able to demonstrate that they were in fact expended on
account of the applicant performing work for the respondent. I find that they are due to the applicant and shall order
accordingly.
As to the claim for pay in lieu of notice, I note that the applicant seeks this on the basis of being compensation for unfair
dismissal but also suggests that it constitutes contractual entitlement. Section 29(1)(b)(ii) of the Act provides employees with
the ability to bring claims to the Commission for “a benefit, not being a benefit under an award or order, to which he is entitled
under his contract of employment”. The applicant seeks both pro-rata annual leave and pay in lieu of notice in accordance with
the Award. This is contrary to the terms of s.29(1)(b)(ii) of the Act and accordingly is beyond the Commission’s jurisdiction.
The Commission does not have power to enforce award entitlements.
In all of the circumstances then an order shall issue for the dismissal of the application as it relates to the claim of unfair
dismissal, notice and pro rata annual leave. However, the claim for unpaid wages according to the terms of the contract, for
39 hours at $15.00 per hour for the week ending 6 September 2002, and reimbursement of the cost of fuel and purchase of
materials, shall issue.
I note one final matter and that is the respondents’ evidence as to comments made by Mr Hunt in the Notice of Answer and
Counter Proposal as to the applicant having purchased tools and other equipment not returned to the respondents. The
Commission does not have the power to make such orders as the respondents seek pursuant to an application of this nature. If
there are such matters unresolved then they are for the respondents to deal with through other avenues.
_________
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JEREMY GEORGE BETHELL, APPLICANT
v.
PETER RAYMOND & CAROLINE A HUNT TRADING AS PR HUNT BUILDERS,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
THURSDAY, 17 APRIL 2003
FILE NO.
APPLICATION 1724 OF 2002
CITATION NO.
2003 WAIRC 08161
_________________________________________________________________________________________________________
Result

Claim for unfair dismissal dismissed
Claim for denied contractual benefits granted in part
_________________________________________________________________________________________________________
Order
HAVING heard Mr A Bethell on behalf of the applicant and Mr P R Hunt on behalf of the respondents, the Commission, pursuant
to the powers conferred under the Industrial Relations Act 1979, hereby orders that—
1.
THE respondents shall pay to the applicant the amount of $585.00 being wages due pursuant to the contract of
employment, and reimburse the applicant the amounts of $15.00 for fuel, and $40.00 for the purchase of
materials.
2.
THE payments referred to in order 1 above shall be made within 7 days of the date of this Order.
3.
The application be and is otherwise hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
____________________
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Result
Application dismissed
Representation
Applicant
Mr T Daly as agent
Respondent
Mr T Adams
_________________________________________________________________________________________________________
Reasons for Decision
This is an application pursuant to s29(1)(b)(ii) of the Industrial Relations Act, 1979 (“the Act”). The applicant, Mr Stephan
Brink worked for the respondent, Schlumberger Oilfield Australia Pty Limited in various positions from 1994 until December
2001. On 26 November 2001 he handed in his written resignation [Exhibit A7] giving 4 weeks notice.
2
The applicant seeks payment of a redundancy payment of $21,480 which the applicant alleges is due under the contract as the
respondent agreed to pay this redundancy on transfer of the workforce from Kewdale to Karratha. The respondent says if the
Commission finds that the redundancy is due under the contract then the figure is $21,480.
3
The basis of the applicant’s claim is illustrated in the opening paragraph of the applicant’s resignation letter. The letter states:
“Just to verify that I will be taking the redundancy package as promised when we first moved to Karratha and now put
into writing on the 10th July, 2001 as the Karratha Relocation Assistance Package and Related Matters.”
The applicant relies on an undertaking which he says the company gave to its employees, at a meeting of employees and their
families in December 1999, prior to the company’s relocation to Karratha. The nature of the undertaking being that employees
who chose not to relocate would be paid a redundancy package, and those who chose to relocate but decided subsequently not
to remain in Karratha would, within two years, also be paid the same redundancy package. The applicant says that this
undertaking was confirmed in the letter of 10 July 2001 [Exhibit A6].
4
The respondent says that no such undertaking was given for those who chose to relocate to Karratha and albeit other details of
the relocation package [Exhibit A5] were later discussed and supplemented, this did not include a redundancy package. The
respondent also says that the letter of 10 July 2001 was badly drafted and that the company’s position was made clear to the
applicant prior to his resignation in a letter dated 30 November 2001 [Exhibit A8].
5
It is clear from the letter of resignation and the applicant’s evidence that he was not happy in Karratha and had chosen to
resign. It is common ground that the relocation assistance package was at the outset to last for two years for those workers who
transferred from the respondent’s Kewdale office to Karratha. The relocation commenced in December 1999 and was
completed by about March or April 2000. Those workers who did not relocate were paid a redundancy package. The applicant
says that at a meeting in December 1999 at the respondent’s Kewdale office where employees and their families were briefed
about the transfer to Karratha and the assistance package, the respondent promised their employees that should they decide to
leave the company within the next two years after having transferred to Karratha they would also be eligible for a redundancy
payment. I will cover the evidence concerning this meeting in more detail as it is the crux of this claim. If a contractual
entitlement exists then it derives not from any written document but from the dialogue at that meeting at Kewdale in December
1999.
6
As indicated, the other important point of reference for the applicant is a letter on behalf of Mr John Godsman, General
Manager of the respondent to Mr Brink dated 10 July 2001 [Exhibit A6]. The letter is headed up Karratha Relocation
Assistance Package and Related Matters and was written to confirm discussions that were held in Karratha on 29 June 2001 to
address concerns of employees regarding the assistance package. The letter outlines various decisions of the company in
respect of components of the assistance package and relevantly states:
“that the re-assignment of the employees and their families to Karratha was a voluntary but permanent move, and
redundancy payments are not available to staff who elect to leave the company after the expiry of the assistance package
in January 2002.”
The letter is signed by Mr Terry Adams, the then Personnel Manager for the company. It is the evidence of Mr Adams that he
drafted the letter. The applicant maintains that this letter confirms that those employees who had transferred to Karratha but
who subsequently decided to leave during the two years of the assistance package would be eligible for a redundancy payment.
Mr Adams’ evidence is that the letter could and should have been better drafted but was not intended to convey the meaning
which the applicant seeks to read into the letter. Mr Adams says that it was clear at the meeting on December 1999 that those
employees who chose to transfer to Karratha received the relocation assistance package, which did not include a redundancy
payment, and those who chose not to transfer received a redundancy package at that time.
7
The letter of 30 November 2001 refers to the July letter and states—
“The last dot point in the attached letter may be interpreted as suggesting that the Company will pay a redundancy benefit
to employees who resign prior to the expiry of the “assistance package”, and won’t pay a redundancy benefit to
employees who resign after the expiry of the “assistance package”.
The Company will not pay a redundancy benefit to anyone who resigns, regardless of the state of play with the
assistance package in Karratha and regardless of where the employee is assigned.”
8
I turn to the evidence of the December 1999 meeting. Mr Brink’s evidence of the undertaking given at that meeting is as
follows—
“….I ended up speaking directly at Terry Adams and from there asking the question “If I moved up to Karratha, if - - in
2 months, 4 months, 6 months or even 2 years, if I didn’t like the Karratha location, would I still be entitled to a
redundancy?” and Terry shrugged his shoulders and looked at John Godsman. John Godsman ended up nodding his head
in confirmation and Terry said “Yes, you will be.” (Transcript p.17)
9
On that basis Mr Brink says that he decided to try relocating to Karratha and if he did not like it then the redundancy package
would at least pay for his return to Perth. Mr Brink says that he did raise the issue of a redundancy package a few times
subsequently but did not receive a “yes” or a “no” response. Mr Brink says that he did not receive the details of the relocation
package until March 2000 when he returned from working offshore. Mr Brink agrees that there was no statement concerning
redundancy in his reassignment letter of 21 December 1999 [Exhibit A5]. This troubled him but he did not raise the issue for
sometime as he was offshore and when he returned and saw the letter he was angry. He left the issue for about 6 months. The
applicant says that other employees have left their employment at Karratha and have not received a redundancy payment. He
attributes this to the payment not being in their contract or that “it wasn’t said at prior meetings”.
10 On Mr Brinks’s evidence if a contractual obligation existed it arose from undertakings given at the December 1999 meeting
and from nowhere else (Transcript p.21). He says that everything said at that meeting was to be written down and was to be in
the relocation package. He agrees that [Exhibit A5] is the letter he received about his relocation and that it covers the
1
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entitlements to relocation in a detailed manner. The letter does not mention redundancy and Mr Brink did not raise this with his
employer for 4 to 6 months as he was firstly away from Karratha and then he was not “in a very hospitable mood”. Mr Brink
agrees that the company’s personnel manual applies to his employment [Exhibit R2], which does not provide for redundancy
payments on resignation, but he says he did not resign. He says he opted to take the redundancy package that was originally
offered prior to his relocation to Karratha.
11

Mr Brink handed his letter of termination to Mr Digby on 26 November 2001 and ceased working for the respondent on
24 December 2001. Mr Brink says that some days after receiving the letter of 10 July 2001 he raised the issue of redundancy
with his manager, “Aruna”, and she indicated that he was entitled to a redundancy payment. Aruna then telephoned Mr Adams
to ask whether Mr Brink was entitled to the redundancy payment and Mr Brink was advised by Aruna that Mr Adams advised
that he was not. Mr Brink was not happy with Mr Adams response but considered that he had previous undertakings to pay the
package and decided to continue working as requested until the end of the year, as his manager, Aruna, was a pretty good
woman. He had earlier raised the issue with Mr Hore in the middle of 2000 and with Mr Adams in March 2001 and later at the
meeting at the end of June 2001.

12

Mr Adams gave evidence that he was the personnel manager for the respondent at the relevant time. He says that at the
beginning of 1999 the company began concentrating on relocating to Karratha having considered it previously but not
progressed the move. Mr Adams presented two briefing sessions to employees in late 1999 concerning the benefits they could
expect should they choose to transfer. These sessions were based on a handout. He says that a redundancy payment was made
available to those who chose not to relocate. He has no recollection of a question being asked as to the preservation of a
redundancy package for those who chose to relocate but later terminated their services. He says that he was concerned to
convey to employees and their families that they would not be worse off by transferring to Karratha. He does not recall Mr
Godsman being present at those sessions but he does recall Mr Hore being present.

13

Mr Adams says that at no time up until the meeting of 29 June 2001 does he recall any employee raising with him an issue as
to whether those employees who relocated to Karratha would still be entitled to a redundancy package. At that meeting Mr
Brink raised the issue. Mr Adams says that he deferred to Mr Godsman for a reply and he firmly said “no”. It was either do not
transfer to Karratha and receive a redundancy payment, or transfer and receive the assistance package and no redundancy or
retention of this payment. Mr Adams undertook to correspond with Mr Brink over a number of issues and wrote the letter of
10 July 2001. He says that the letter can be interpreted in two ways but that it was not meant to convey that a redundancy
payment was available.

14

Mr Adams says that the next time he heard of the issue was when Aruna telephoned him late in 2001. She had discussed the
letter of 10 July 2001 with Mr Brink and wanted to know whether a redundancy payment was available. Mr Adams advised her
that there had never been a redundancy payment available for those employees who transferred to Karratha and he decided to
write another letter to put the matter beyond doubt. Mr Adams says that he can appreciate that Mr Brink thinks he was given an
undertaking but he was not.

15

Mr Jeremy Hore gave evidence that he was the manager at the time of relocation to Karratha and attended the meetings of
employees in Kewdale prior to the relocation. At such a meeting late in 2001 Mr Hore recollects that Mr Adams presented the
benefits employees would receive on relocation. Mr Hore attended the meeting but no one else from management attended.
There was a question and answer session for about one hour and Mr Hore does not recall there being a question on redundancy
or that redundancy was mentioned in the relocation package. Those people who chose not to move were paid a redundancy
payment. Mr Hore left Karratha in November 2000 and at no time did any employee raise the issue of a redundancy payment
with him. The discussions on the package were mostly about what would happen after two years.

16

Mr Hore’s recollection of events under cross-examination was limited. Mr Godsman could have been at the meeting at
Kewdale in late 1999 but he does not recall him being there. There could have been a question on redundancy but he does not
recall there being one as it happened a number of years ago. He referred to a document entitled the Karratha relocation
entitlements as representing the details of what was provided on relocation. Other than this his evidence is unclear as the
matters happened sometime ago. I do not attach much weight to the evidence of Mr Hore because when his evidence is
considered as a whole it lacks sufficient clarity to be relied on with any confidence. In the main he simply cannot recall with
any certainty. He does recall however that employees were presented with a Karratha relocation package and refers to this
package for the purposes of understanding what benefits for employees were discussed and were to be included.

17

The matters to be considered when determing an application pursuant to section 29(1)(b)(ii) of the Act are well traversed in
decisions of the Commission (see Hotcopper Australia Ltd v David Saab 81 WAIG 2704). The essential issue in this matter is
whether the benefit claimed is in fact part of the contract of service.

18

The evidence of Mr Brink is definite. He considers that the contractual obligation arose from the meeting at Kewdale in late
1999 and in response to his question about redundancy. He says that Mr Adams was taking notes and Mr Godsman replied in
the affirmative to his question as to whether he could transfer to Karratha and still access a redundancy payment within two
years; two years being the duration of the relocation package. The applicant also references [Exhibit A6] to substantiate his
claims for payment. The evidence is that this letter was drafted by Mr Adams after a meeting on 29 June 2001, which included
Mr Godsman, Mr Adams and Mr Brink, to summarise the outcome of that meeting. It is not said that this letter created the
entitlement, but rather it confirmed that the entitlement existed. The benefit having been agreed to at the meeting in late 1999.

19

Mr Adams says that [Exhibit A6] can be read differently and was not intended to convey the meaning which the applicant
attaches to it. When the difference of interpretation arose in November 2001 about the meaning of that letter Mr Adams took
steps to make clear that a redundancy payment was not available to Mr Brink [Exhibit A8]. This occurred prior to the applicant
leaving the company. Mr Adams says that Mr Godsman did not agree to a redundancy payment in the meeting of 29 June
2001. He says that Mr Godsman did not agree to that benefit at the meeting in late 1999 as he was not there. He also maintains
that there was no question by Mr Brink about redundancy at that meeting. He says that in the handout he used and the package
that was drafted following the meeting that no mention was made of redundancy.

20

There is a clear conflict in the evidence of Mr Adams and Mr Brink on the key question as to whether a benefit was agreed as
part of the contract in the meeting of employees and their families in December 1999. Mr Adams accepts that Mr Brink
considers that the benefit was discussed at that time but has an entirely different recollection of the meeting. I consider the
evidence of Mr Adams to be more reliable and credible than that of Mr Brink and I would accept the evidence of Mr Adams
over that of Mr Brink. Mr Adams’ evidence was very clear, detailed and unaltered under cross-examination. At the very least
Mr Adams recollection of dates of events would seem to marry better with the correspondence which was then relayed. More
particularly though I consider that it is more probable than not that no redundancy package was agreed to for workers
transferring to Karratha for the following reasons.
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Mr Brink says that the ability to access a redundancy payment at a later date was a key component in his decision to transfer to
Karratha. He states—
“So from that point I basically gathered the information for that and I decided from that point on that I would give
Karratha a try. Like, I had actually been up in Karratha a few times, but I hadn’t actually lived there for a long term, and
like, I would give it my best over the next year or so to see whether I liked it and if I didn’t like it, at least I had a way out.
Because I know for a fact that Schlumberger wasn’t going to pay for any transfer of my goods back to Perth again - like,
all my furniture, all that sort of thing. That’s if I just up and quit, but going by the redundancy at least it gave me extra
money so I could pay for all that out of that and not a worry.” (Transcript pg 18-19)
In other words the inference can be drawn that but for the redundancy package he would not have transferred to Karratha. Mr
Brink says that he then raised the absence of the redundancy package a number of times but his evidence on this is less than
convincing and less detailed. What is compelling in my view is that Mr Brink received the details of his relocation package
when he arrived in Karratha in about March 2000 having worked offshore for sometime. There is no evidence that he sought to
raise the issue at that time even though the package did not include reference to redundancy. In fact the only reliable evidence
in my view is that the issue was not raised until a meeting on 29 June 2001 and I so find. I fail to see why the absence of such a
central issue in Mr Brink’s decision to go to Karratha was not queried for approximately 18 months. The only explanation
offered was that initially he was not happy.
On behalf of the applicant it is submitted that as Mr Adams took notes of the meeting in 1999 and failed to produce them at
hearing then this should count against the respondent’s case. Yet the relocation package was produced shortly after that
meeting to reflect the discussion of the meeting. It would seem to be a contemporaneous and adequate guide to what was
agreed and it was not chanlleneged. If Mr Brink was truly of the view that the document did not properly reflect the agreed
matters arising from the discussion then he was free to raise that at that time. There is no adequate reason offered as to why he
did not do so. His evidence is certainly not that he simply overlooked the matter or assumed that it was included in any event.
Instead he says he was angry. Seemingly he was not happy about the payment not being included if his evidence is to be
believed. The evidence from both parties makes it clear that other aspects of the relocation package, eg airfares, were
complained about and were changed. This did not happen in respect of an alleged redundancy payment.
Mr Brink then places great weight on the letter of 10 July 2001 which simply says on its face that those employees who
terminate after the relocation package period of two years will not receive a redundancy payment. Seemingly then the opposite
may be true that those who leave prior to the two year period are able to access a redundancy payment. The letter does not
cover explicitly this point. The matter does not then arise again until November 2001 when Mr Brink had decided to resign as
he did not enjoy Karratha. At that stage Mr Adams wrote another letter to make it clear that in the respondent’s view no
redundancy applied. Mr Brink, having given his notice, worked for a few more weeks and left, knowing that his employer did
not intend to pay him a redundancy payment. Mr Brink’s position was certainly not made redundant; he simply resigned his
employment. I do not consider that the exchange of letters add extra clarity to the question of whether Mr Brink’s contract
included a redundancy payment. I accept the explanation of Mr Adams that this was not intended by his letter of 10 July
2001 and when that interpretation was made apparent to him he took immediate steps to correct that impression. What I do
consider of importance is typically one might expect a redundancy payment to be paid when one is made redundant. This
happened to those employees who chose not to transfer to Karratha and the respondent’s explanation is that the choice was not
to transfer and be paid redundancy or transfer, continue to be employed and be paid the relocation package. It is more logical
and probable in my view that this is the approach that was adopted.
For all the above reasons I cannot find that Mr Brink’s contract included the payment of a redundancy benefit if he transferred
to Karratha but resigned within two years of transfer. Having come to that conclusion the application must be dismissed.
_________
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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STEPHAN BRINK, APPLICANT
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SCHLUMBERGER OILFIELD AUSTRALIA PTY LIMITED ACN 003 264 597, RESPONDENT
CORAM
COMMISSIONER S WOOD
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_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr T Daly as agent
Respondent
Mr T Adams
_________________________________________________________________________________________________________
Order
HAVING heard Mr T Daly on behalf of the applicant and Mr T Adams on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

____________________
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Result
Referral out of time not accepted; application dismissed
Representation
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Ms B Bryant
Respondent
Ms D Flint of Counsel
_________________________________________________________________________________________________________
Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)
1
On 12 February 2003 the applicant, Beverley Bryant, made application to the Commission pursuant to section 29(1)(b)(i) of
the Industrial Relations Act 1979 (“the Act”) alleging that she had been harshly, oppressively and unfairly dismissed by the
respondent, Boomerang Paper WA Pty Ltd. The date of termination in the application is 6 December 2002 and the application
was lodged in the Commission on 12 February 2003. On the papers the application would appear to be 40 days out of time.
2
Section 29(3) of the Industrial Relations Act 1979, is a provision inserted to provide for a discretionary decision by the
Commission to accept an application beyond the 28 days time limit where, in the Commission’s view, it would be unfair not to
do so.
3
Section 29 of the Act, in part, reads as follows—
“(2)
Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day on
which the employee’s employment is terminated.
(3)
The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so”.
4
Prima facie, however, by virtue of the time limit, a matter is required to be within time unless of course there is good reason for
it not to be so, and in that sense all applications are to be treated expeditiously.
5
The considerations relevant to whether it might be considered unfair not to accept the application are covered in the decision of
the Senior Commissioner in Anthony William Andrew v Metway Property Consultants and Auctioneers 82 WAIG 3260, and
the decisions therein referred to, being Clark v. Natures Cargo (1999) 95 IR 201 and Clark v. Ringwood Private Hospital
(1997) 74 IR 413. The factors to be taken into account, which are the factors that I consider relevant, are whether there is an
acceptable explanation for the delay, the merits of the substantive application, whether the applicant took steps to make it clear
to the respondent that he or she contested the termination, and the prejudice to the respondent. They are factors that are well
covered in those decisions, and should be applied in this instance.
6
On the evidence before me it is clear that the dismissal of the applicant occurred on 6 December 2002 by way of a redundancy.
The termination was effected without discussions as to the effects of the redundancy or ways to minimise these effects. Section
41 of the Minimum Conditions of Employment Act 1993 applies certain requirements. They are requirements which by virtue of
that Act become part of the contract of employment (see the recent unreported decision of the Industrial Appeal Court in
Garbett v Midland Brick Company Pty Ltd [2003] WASCA 36).
7
Section 41 of the Minimum Conditions of Employment Act 1993 states as follows:
“41.
Employee to be informed
(1)
Where an employer has decided to —
(a)
take action that is likely to have a significant effect on an employee; or
(b)
make an employee redundant,
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the
decision has been made, of the action or the redundancy, as the case may be, and discuss with the
employer the matters mentioned in subsection (2).
(2)
The matters to be discussed are —
(a)
the likely effects of the action or the redundancy in respect of the employee; and
(b)
measures that may be taken by the employee or the employer to avoid or minimize a significant effect,
as the case requires.”
8
Therefore Ms Bryant was entitled to be informed by her employer, as soon as was reasonably practicable, after the decision to
make her position redundant had been taken and then to discuss with her employer the effects of the redundancy and ways to
avoid or minimise these effects.
9
On the evidence before me, it is clear that Ms Bryant was promptly informed of her redundancy, but there was no discussion in
respect of the requirements in section 41(2) of the Minimum Conditions of Employment Act 1993. Prima facie, on that basis,
there is an aspect of unfairness to be found in the termination. I will return to that issue.
10 Much of the evidence is common and I do not challenge the credibility of the witnesses.
11 The one point of contention in the evidence before me is that the applicant says she raised a query with the respondent on
6 December 2002 regarding her termination. The respondent, through Mr Matthews, says that that did not occur. Whilst I do
not challenge the credibility of the evidence, I would favour the evidence of the applicant on this point. The matter in
contention was not put to the applicant in cross-examination (see Browne v Dunne [1894] 6R 67). The evidence of Mr
Matthews and Ms Bryant is that Mr Matthews, at the time of termination, was nervous. I imply from this that his recall of the
conversation might not be as complete as Ms Bryant’s memory. Of relevance also is that Ms Bryant says at the time she
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accepted the reason for termination but thought there was in fact work to be done. She wanted to wait and see whether there
was work.
12 The evidence of Mr Matthews is clear and straightforward. He says that due to the economic situation there was a downturn in
business at that time and he needed to make a position redundant, i.e. a table-hand position. There were two people in the
table-hand positions and the person who had least service with the company, Ms Bryant, was made redundant. I accept this and
find there was a genuine redundancy.
13 There is no legal requirement that would demand a last-on/first off arrangement. However, it is often a practice that employers
choose to adopt, and there being an absence of other facts, I would not challenge the fairness of the decision to make Ms
Bryant redundant over the other employee. Mr Matthews says also that he continues to employ only one person in the position
of table-hand.
14 The next issue to deal with is that the applicant delayed the application some 40 days. Ms Bryant says the reason for the delay
is due to the Christmas break and she wanted to wait and see, she wanted to prove that there was not in fact a true redundancy
and that the work continued to be performed by someone else. It must be taken into account that the decision regarding
dismissal must be viewed in the circumstances at the time of dismissal. Whereas matters that arise later may be relevant, it is
the circumstances leading up to and at the time of termination that have greater importance for this matter.
15 The applicant then took no other steps. She did seek some advice, but took no steps to apply to the Commission, to apply for
the position later advertised by the respondent, or to challenge the employer at the time that the position was advertised even
though she had waited and was aware that the position had been advertised. The application was then lodged on 12 February
2003, some 40 days out of time. This is a considerable delay given the time limit of 28 days.
16 In relation to the merit of the application, as I have stated, there is merit insofar as there was a redundancy, but the respondent
failed to comply with some of the requirements of section 41 of the Minimum Conditions of Employment Act 1993. It may be
that there could have been some alternate steps taken at that time. That is the submission of the applicant. A new employee did
not start until 5 February 2003. The respondent says there were no alternatives at the time of dismissal other than to reduce
from two table-hands to one table-hand and that is still the situation. The applicant submits from the bar table that they are not
the current arrangements at the respondent’s premises. However, that is not evidence before me, it is at best hearsay and cannot
be given any weight.
17 Lastly, the prejudice to the respondent is to defend an application made 68 days after they had made Ms Bryant’s position
redundant due to a downturn in business and when they still only employ one table-hand. Weighing all of these circumstances,
on balance I consider that it would not be unfair not to accept the application. While the employer did not follow all
appropriate processes Ms Bryant’s position was in fact redundant and, except briefly on 6 December 2002, she made no
challenge to this. The rationale for delaying her application was not reasonable in my view. Accordingly, I would not accept
the referral out of time and I would dismiss the application.
_________
2003 WAIRC 08146
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BEVERLEY BRYANT, APPLICANT
v.
BOOMERANG PAPER WA PTY LTD, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
TUESDAY, 15 APRIL 2003
FILE NO.
APPLICATION 162 OF 2003
CITATION NO.
2003 WAIRC 08146
_________________________________________________________________________________________________________
Result
Referral out of time not accepted; application dismissed
Representation
Applicant
Ms B Bryant
Respondent
Ms D Flint of Counsel
_________________________________________________________________________________________________________
Order
HAVING heard Ms B Bryant on her own behalf and Ms D Flint of counsel on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
(1)
DECLARES that it would not be unfair not to accept Ms Bryant’s referral under s.29(1)(b)(i).
(2)
ORDERS that the application be dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08085
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THOMAS HOUSTON CAMERON, APPLICANT
v.
BOSTON SCIENTIFIC PTY LTD , RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
FRIDAY, 4 APRIL 2003
FILE NO.
APPLICATION 2084 OF 2002
CITATION NO.
2003 WAIRC 08085
_________________________________________________________________________________________________________
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Result
Application for leave to amend the Notice of Answer and Counter Proposal granted in part
Representation
Applicant
Mr G. Stubbs (of counsel)
Respondent
Mr A. Lucev (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision - Leave to amend Notice of Answer
The relevant facts for the purpose of these Reasons for Decision are that on 23 January 2003 the respondent filed a Notice of
Answer and Counter Proposal. On 10 March 2003 the matter was set down for hearing over two days commencing 9 April
2003. During interlocutory proceedings before the Commission on 1 April 2003 the respondent sought leave to amend the
Notice of Answer and Counter Proposal. The applicant does not object to certain paragraphs of the amended Notice of Answer
and opposes other paragraphs. The Commission then provided the parties with an opportunity to be heard on the application by
the respondent for leave to amend. These Reasons for Decision relate to the respondent’s seeking leave to amend the Notice of
Answer.
To the extent that the amendments sought are not opposed, leave is granted. What follows are the Commission’s brief Reasons
in relation to the balance of the application sought.
Principles
The Commission’s power to amend is contained in s.27(1)(m) of the Industrial Relations Act 1979. An amendment ought be
permitted if it is necessary to allow the true issues in controversy to be resolved and if it will not result in an injustice to the
other party which is not being compensated by an award of costs (O’Brien v. Perth Metalwork Co Pty Ltd (2002) 82 WAIG
3209 at 3214). In this jurisdiction in particular, s.26(1)(a) of the Act requires the Commission to act according to equity, good
conscience and the substantial merits of the case without regard to technicalities or legal form. Further an order of costs is not
generally available within the Commission, particularly as it applies to legal practitioners. Therefore, an amendment may for
that reason not be as freely permitted as it would in a jurisdiction where an order for costs is more freely available (ibid).
Conclusions
The first opposed amendment sought is as follows. The Notice of Answer in paragraph 2 states—
“The applicant was paid an annual salary of $65,000 and participated in the respondent’s commission plan. Under the
terms of the commission plan, the applicant could earn up to a further $35,000 depending on target performance.”
The respondent seeks leave to replace paragraph 2 with an answer that the applicant’s salary exceeded $100,000 per year and
under s.29AA(3) of the Act the Commission has no jurisdiction to determine the applicant’s claim.
In considering the submissions of the parties on this point, I record that it is common ground between the parties that an issue
of jurisdiction is able to be raised at any time. Further, it is recognised that whether the Commission does, or does not, have
jurisdiction in a matter is determined by the legislation. There cannot be a waiver of jurisdiction and parties cannot by
agreement confer jurisdiction the Commission does not have (SGS Australia v. Taylor (1993) 73 WAIG 1760 at 1762).
Accordingly, and as I made clear at the conclusion of the proceedings, the respondent is able to raise the issue of jurisdiction in
these proceedings whether or not the amendment is granted. Indeed, to that extent, the applicant is on notice, and has been
since 1 April 2002, of the respondent’s intention to raise the issue as a jurisdictional point.
In relation to whether leave ought be granted to amend the Notice of Answer, I agree with the submission of Mr Stubbs as it
focuses on the wording in the Notice of Answer. To allow the amendment is to allow the respondent to change the words it
uses to describe the respondent’s salary in a context where the use of the word “salary” in s.29AA(3) is critical. In the
conclusion I have reached, I consider there will be a prejudice to the applicant if the wording used in paragraph 2 is changed. It
will remove a point of argument presently available to the applicant.
Conversely, the respondent is not precluded in any event from arguing that the word “salary” in s.29AA might include
“variable pay” (if those words are used in the contract of employment) or “commission” (as it is described in the Notice of
Application and the Notice of Answer) even with paragraph 2 remaining.
On balance, I regard the injustice to the applicant if the amendment is granted to be such, that in fairness, the amendment
sought ought be refused. As indicated, this ruling does not prevent the issue of jurisdiction being raised and pursued by the
respondent.
Next, the respondent seeks to amend the Notice of Answer by stating as a ground of opposing an order for reinstatement that
the applicant has contacted the respondent’s customers after his dismissal in an endeavour to procure complaints concerning
his dismissal. Further, certain customers have refused to deal with the applicant. In considering the parties’ respective
positions, I have come to the conclusion that the only reason why such an amendment might validly be opposed is due to the
proximity of the hearing of this matter. To put it another way, if the applicant had indeed acted as alleged, then with due notice,
the respondent would otherwise be entitled to raise his actions as a reason why it may be impracticable to re-establish the
employment relationship. Whether the applicant did so, or whether even if he did, that means that reinstatement is
impracticable is a matter for another day. If customers had refused to deal with the applicant, that would be relevant to the
issue of reinstatement. They are valid issues between the parties.
The vice in this change is the proximity of the hearing. In my view, that is an insufficient reason to not allow the amendment in
a jurisdiction where the Commission is not a court of pleadings and is to decide matters according to equity, good conscience
and substantial merit and without regard to technicality and legal forms. If there is a prejudice to the applicant, it is able to be
cured by allowing an adjournment if one is sought. As to that prejudice, I have found persuasive Mr Lucev’s observation that
the subject matter of the amendment in 1.5(c) is a matter within the knowledge of the applicant as to whether he did, or did not
do, the matters the subject of the allegation. As to whether an adjournment ought be sought, that is a matter for the applicant
and not for the Commission. The amendment is granted.
The final matter arises as follows. The Notice of Answer in paragraph 8 states—
“Following the termination of the applicant’s employment, the respondent has discovered that in contravention of the
respondent’s policy, the applicant provided medical devices which formed part of the applicant’s boot stock to third
parties. The respondent is currently investigating the whereabouts, status and value of such stock.”
The respondent seeks to amend the Notice of Answer by inserting a counter-claim for a declaration from the Commission that
the respondent was entitled to summarily dismiss the applicant by reason of the gross misconduct, alternately gross negligence,
of the applicant by virtue of stock to the value of $27,918 being missing and unable to be accounted for. It also seeks an order
entitling the respondent to set-off the sum of $27,918 against any order that the Commission may make in the event the
applicant is held to have been unfairly dismissed (which is denied).
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The applicant argues that he has prepared his case in relation to the issue of boot stock on the basis that the contention of the
respondent is a breach of policy, not that stock is missing and unaccounted for. For the applicant to change tack eight days
before the hearing and prepare to respond to an allegation that stock is missing and unaccounted for will require investigation
of the allegation, obtaining witnesses in relation to it, further particulars and discovery will be required. The additional cost
involved will not be able to be recovered from the respondent.
In the conclusion I have reached, I have formed the view that the Notice of Answer raised the issue that medical devices from
the applicant’s boot stock had been provided to third parties. The amendment sought by the respondent confirms that stock is
missing, values it and seeks to rely upon it as entitling it to summarily dismiss the applicant for that reason and that the
valuation should be taken into account in any compensation which may otherwise issue. On the material before me, it seems
likely that in any event there would be evidence of medical devices having been given to third parties in breach of policy.
Whether that constitutes misconduct, or even gross misconduct, is a matter of law, not evidence. I have not been persuaded that
the prejudice to the applicant in the amendment sought is as great as submitted.
I also take into account that the Commission was informed on behalf of the respondent that the final position in relation to the
boot stock had been finalised only “a week ago”. Further, I consider that the issue of the boot stock represents a true issue
between the parties.
The issue of leave to amend is, in my view, resolved on the same basis as the previous amendment. The respondent is able to
particularise what it has found in the manner that it seeks to do. It is not inconsistent with an alleged breach of policy for the
respondent to argue that the breach is sufficient to warrant summary dismissal.
Further, the issue of set-off is a matter which would otherwise be able to be raised at the conclusion of the proceedings
depending upon the findings of the Commission. For all of the above reasons, the amendment ought be granted.
I add, although this was not a matter I raised in detail with the parties at the time, the amendment having been made by way of
counter-claim, pursuant to R77(1)(f) of the Industrial Relations Commission Regulations 1985 the applicant is able to address
and call witnesses in respect of the counterproposal after the respondent’s evidence.
Accordingly, other than for paragraph 1.3 leave is granted to the respondent to substitute the schedule to the Notice of Answer
and Counter Proposal as presented to the Commission on 1 April 2003. Item 2 of the Schedule attached to the Notice of
Answer of 28 January 2003 remains.
The Commission proposes that any order to issue ought issue with any substantive order at the conclusion of the proceedings.
_________

2003 WAIRC 08202
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THOMAS HOUSTON CAMERON, APPLICANT
v.
BOSTON SCIENTIFIC PTY LTD , RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
TUESDAY, 29 APRIL 2003
FILE NO/S.
APPLICATION 2084 OF 2002
CITATION NO.
2003 WAIRC 08202
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal dismissed
Representation
Applicant
Mr S. Gallacher (of counsel) and later Mr G. Stubbs (of counsel)
Respondent
Mr P. Brown (of counsel) and Mr C. Oliver (of counsel) and later Mr A. Lucev (of counsel)
_________________________________________________________________________________________________________
Order
WHEREAS an application was lodged in the Commission pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS the matter was listed for hearing on 9 April 2003;
AND WHEREAS the Commission adjourned the hearing into a conference and an agreement was reached between the parties at
that conference;
AND WHEREAS the applicant subsequently sought from the Commission an order dismissing the application;
AND HAVING HEARD Mr G. Stubbs (of counsel) on behalf the applicant and Mr A. Lucev (of counsel) on behalf of the
respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—
THAT the application be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.

____________________
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2003 WAIRC 08193
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRENT CARRINGTON, APPLICANT
v.
PERTH 4WD WRECKERS PTY LTD TRADING AS THE PERTH 4WD CENTRE,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 28 MARCH 2003
FILE NO.
APPLICATION 99 OF 2003
CITATION NO.
2003 WAIRC 08193
_________________________________________________________________________________________________________
Result
Extension of time granted
Representation
Applicant
Mr R Cywicki of counsel
Respondent
Mr G Miller as agent
_________________________________________________________________________________________________________
Reasons for Decision
(Ex tempore)
1. The substantive application before the Commission is one brought by Brent Carrington as applicant against the Perth
4WD Wreckers Pty Ltd trading as The Perth 4WD Centre. By this application it is alleged that the applicant was harshly,
oppressively or unfairly dismissed from his employment which he described in the application as “manager”, but the
evidence would suggest that really that ought be read as “parts manager”, on or about 16 December 2002.
2. The application was filed on 29 January 2003, which, and given the date of termination of employment, as particularised
in the claim of 16 December 2002, is self-evidently outside of the 28 day time limit as prescribed by s 29(2) of the
Industrial Relations Act 1979 (“the Act”) and, indeed, is some 16 days out of time.
3. These proceedings are only concerned with whether the Commission should exercise its discretion conferred on it by s
29(3) of the Act to accept the referral out of time. S 29(3) of the Act relevantly provides as follows—
“The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the Commission
considers that it would be unfair not to do so.”
4. The Commission as presently constituted in the matter of Azzalini v Perth Inflight Catering Services (2002) 82 WAIG
2992, a decision dated 16 October 2002, set out what it considered to be the relevant principles in relation to applications
of this kind, and for the purpose of these proceedings I adopt those principles.
5. In short, the applicant says that the Commission ought to be moved to accept the application out of time for what he
describes generally as three reasons. He says, firstly, that after the termination of his employment he attempted to contact
solicitors but because of the Christmas period he was unable to do so prior to 17 January 2003. Secondly, he says he was
not aware of the 28 day time limit prescribed as required for the purposes of commencing these proceedings in this
jurisdiction alleging harsh, oppressive or unfair dismissal. Thirdly, he says that he will suffer material prejudice if he is
not able to proceed with his claim as he is the sole provider for his family, including two children.
6. There was some evidence adduced by the parties in relation to the extension of time issue, which I simply summarise in
short form as follows. The applicant testified that he commenced employment with the respondent, which the
Commission understands was an acquired business by the respondent but was a derelict business, in about October 2001.
He says he was employed as a parts manager responsible for stock control, ordering spare parts, data maintenance and
general operations of the spare parts section of the business conducted by the respondent.
7. The applicant testified he was employed on the basis of being paid $35,000 per annum as set out in his particulars of
claim. Furthermore he testified he had the use of a company vehicle and was to be paid a bonus which, on his evidence,
was $1,000 per month in the event that he reached or exceeded a sales target in any month of $55,000 worth of sales.
8. The applicant testified that these terms and conditions of employment were agreed at the time, or prior to, his
commencement with the principal of the business, Mr O’Brien. The applicant testified that he worked with the principal,
Mr O’Brien, to re-establish the business, until on or about 14 December 2002 when he was presented with what appears
to have been described as “conditions of employment”, which document was tendered as exhibit A3.
9. That document is described, “Employment terms and conditions”, is dated 14 December 2002, and is said to expire on
14 December 2003. There are various conditions set out in that document which are addressed to the applicant, notably
Para 9 dealing with other allowances and benefits, which describe a performance-based bonus equally shared between all
team members, “current target 55,000, target raised to 75,000 after 3 consecutive months”. Attached to exhibit A3 was
also a document described as “Job responsibilities”, with a job description and, furthermore, a document described as
“Company vehicle policy, Perth 4WD Wreckers Pty Ltd”.
10. The evidence of the applicant was that he considered this document in effect, to amount to a demotion, and a reduction of
his terms and conditions of employment that he enjoyed up until, it seems, on or about 14 December 2002, on his
evidence. The applicant’s evidence was that after consideration of this matter over the course of the weekend following,
on or about 14 December 2002, he declined to accept those conditions and resigned by letter of 16 December 2002, a
copy of which was tendered as exhibit A4.
11. The second paragraph of that letter refers to what the applicant describes as an attack by the respondent at withdrawing
his bonus and benefits, and other things are there set out, not relevant for the purposes of this application.
12. The applicant testified that the respondent was angry on receipt of this letter and told the applicant to leave the premises
that day, which he did. The applicant testified that he was not aware of the 28 day time limit to bring these proceedings.
He said in evidence that he contacted three solicitors, or attempted to contact three solicitors by telephone. He spoke to
one firm of solicitors and he was told that he may have a basis to pursue a claim, but his evidence was he was not advised
of the 28 day time limit in which claims must be filed. The applicant said he contacted two other firms of solicitors but
they were closed for the Christmas period and did not first see a solicitor until on or about 17 January 2003, it seems, on
the evidence.
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13. The applicant said that since the termination of the employment he has attempted to get other employment, but has not
been able to do so. The applicant also gave evidence that the respondent had refused to give a reference to him, or a
separation certificate. Since the time of termination of the employment the applicant has been supporting himself and his
family on Centrelink benefits.
14. The respondent’s evidence also went to the question of the extension of time application. Mr Linklater was called. He
was, on the evidence, employed by the respondent in or about October 2002. He gave evidence about receiving a copy of
exhibit A3, that being the employment terms and conditions which appear to have been in common terms as given to all
of the employees by Mr O’Brien. His evidence was that he did consider the document, but his evidence was also that he
has not signed it and that there was no indication with any certainty as to why Mr Linklater had not signed the document.
Mr Linklater confirmed in his evidence that there was a change in relation to bonus arrangements such that the bonus was
payable from December 2002 and it was paid on a shared basis between himself and another employee.
15. Furthermore, Mr Linklater’s evidence was to the effect that he was present when the applicant received a copy of exhibit
A3, and, in his own words, clearly the applicant was upset with what he saw in exhibit A3. This observation was
confirmed by Mr Marwick, who was also called by the respondent, who the Commission understands is a parts
salesperson employed by the respondent, who also in his evidence said that the applicant was upset when he received a
copy of exhibit A3 as he was present at the time.
16. Mr Marwick also confirmed, relevantly, that insofar as bonus payments paid on or after December 2002, they were, and
have been, shared between him and probably, it seems, Mr Linklater. Also, although the foundation of this wasn’t
apparent to the Commission, Mr Marwick said in evidence that prior to this it was only the applicant who received the
bonus payment.
17. Mr O’Brien, the principal of the respondent, was also called to give evidence. He had previously known of the applicant
when he was a part of a family business in Geraldton, at which time the applicant was employed. It would appear,
according to the terms of a letter tendered through Mr O’Brien, as exhibit A5, which was a reference given by Mr
O’Brien to the applicant dated 29 January 2001, that the applicant had been in the employ of Mr O’Brien’s family
business in the position of new and used parts manager.
18. The evidence of Mr O’Brien also was to the effect that in December 2002 exhibit A3 was given to the applicant and the
other employees in relation to what he described as, in effect, putting the terms and conditions of employment, given that
the business was growing, on a more organised or secure footing. Mr O’Brien denied that the document was given to the
applicant for the purposes of coercing him to sign it or for him to leave.
19. The Commission turns to its conclusions in relation to this matter. In that respect I refer to the tests as set out in Azzalini,
in particular at Para 28. Turning firstly to the length of delay factor, the application is obviously some two weeks or
thereabouts out of time. The applicant says, and on the evidence, the reason for the delay in not filing the application
within time is because, firstly, of his ignorance of the 28 day statutory limit, and, secondly, of his inability to seek legal
advice in relation to his circumstances until the time that he did do so.
20. There is also no evidence before the Commission as to steps taken by the applicant in evidencing his intention to
commence proceedings against the respondent, other than what is before the Commission by way of the application itself.
21. As to the merits, on all of the evidence which is led before the Commission at this stage, the Commission is of the view
that there is at least an arguable case as to the possible repudiation of the applicant’s contract of employment between him
and the respondent at the material time. Although for the purposes of these proceedings only that observation is made,
and it is not to be taken as any concluded view at all on the merits for the purposes of any subsequent proceedings, if they
are to take place.
22. The respondent, on the evidence, is also not able to point to any particular prejudice apart from that, obviously, which
would exist in relation to having to defend the proceedings in the usual way.
23. Weighing all of the factors up, and having regard to all of the evidence, I am of the view the Commission ought exercise
its discretion in this matter to extend the time and accept the applicant’s referral outside of the 28 day time limit.
24. Given the circumstances of the failure to comply with the time limit, although it is of some two weeks or thereabouts out
of time, it is a substantial period but, in my view, is not an inordinately long period of time. I accept the applicant’s
evidence as to his lack of knowledge in relation to the 28 day time limit, and that is a relevant factor, although the
Commission is concerned that the solicitors contacted by the applicant at least did not, on the basis of what the
Commission has before it, alert the applicant to the requirement to file within 28 days, time limits being a matter which,
in my view, ought be one of the first issues that solicitors should consider when contemplating the commencement of
litigation. However, in my view, the applicant ought not suffer any prejudice as a result of that. In my opinion that could
not be said to be his fault.
25. Having regard to all these factors, in conjunction with what I regard to be an arguable case on the merits, as I have said, I
am persuaded to the view that it would be unfair not to extend time in the present case. There will therefore be an order
for acceptance of the applicant’s application by way of referral out of time, and the matter will be referred by the
Commission to a Deputy Registrar for conciliation pursuant to s 32 of the Act.
_________
2003 WAIRC 08026
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRENT CARRINGTON, APPLICANT
v.
PERTH 4WD WRECKERS PTY LTD TRADING AS THE PERTH 4WD CENTRE,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 28 MARCH 2003
FILE NO.
APPLICATION 99 OF 2003
CITATION NO.
2003 WAIRC 08026
_________________________________________________________________________________________________________
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Result
Extension of time granted
Representation
Applicant
Mr R Cywicki of counsel
Respondent
Mr G Miller as agent
_________________________________________________________________________________________________________
Order
HAVING heard Mr R Cywicki of counsel on behalf of the applicant and Mr G Miller as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the referral of the herein application be and is hereby accepted out of time.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________

2003 WAIRC 08124
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PHILLIP DAWSON, APPLICANT
v.
DEVAUGH PTY LTD, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
THURSDAY, 10 APRIL 2003
FILE NO/S.
APPLICATION 175 OF 2003
CITATION NO.
2003 WAIRC 08124
_________________________________________________________________________________________________________
Result
Application for extension of time granted
Representation
Applicant
Mr A Gill, of Counsel on behalf of the applicant
Respondent
Mr D Jones, agent on behalf of the respondent
_________________________________________________________________________________________________________
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Reasons for Decision
On the 14th January 2003 the applicant’s services were terminated on the grounds of redundancy. An application under section
29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”), alleging unfair dismissal was filed on the 13th February 2003; this
was two days beyond the time limit set down in the Act.
In the first instance the Commission has to consider whether it would be unfair not to accept the application which is out of
time (section 29(3) of the Act).
In exercising its discretion it is encumbent on the Commission to consider whether there is an acceptable explanation for the
delay in lodging the application, whether there is merit in the substantive application, whether the applicant took steps to make
it clear to the respondent that the termination of employment was being contested and the prejudice to the respondent if the
application is accepted.
The delay came about as a miscalculation by the applicant’s legal representative of the time available to lodge the application
pursuant to section 29(1)(b)(i) of the Act. The error in the date for lodgement was only realised after the expiry of the statutory
time limit. As soon as this was detected action was taken to submit the application. Evidence on the circumstances which gave
rise to the delay was presented by way of affidavit.
It is clearly the case that the applicant acted reasonably promptly in pursuing his claim. His services had been terminated on
the 14th January 2003. He consulted the lawyer on 5th February 2003. No blame can be apportioned to him. The delay lies
squarely with the legal representative and appears to have arisen from the miscalculation of 28 days from the date of
termination. The attachment to the affidavit shows that a period of 26 days was allowed for but that this period was
miscalculated when the need for the file to be actioned was diarised. From the documentary evidence and the sworn statement
of the articled clerk involved in the carriage of this matter, there does not appear to have been any carelessness or disregard for
the time limits imposed by the Act on the part of those directly involved in preparing the legal representation. The delay is
explicable in terms of an error within the administration of the lawyer’s office; it was not of the applicant’s making.
It is the case that the applicant’s union made telephone contact with the respondent employer following the termination of the
member’s services. While that contact would have alerted the respondent to the applicant’s concerns about being made
redundant, it is not clear that the respondent would have inevitably formed the view that the termination of employment was
going to be contested. However as the applicant was fifty eight years of age and was losing the position he had held for the past
fifteen years, there can be little doubt that the bona fides of the redundancy would have been of primary concern, particularly
as there may have been the opportunity for work on another crane.
The thrust of the applicant’s case is that his was not a genuine redundancy but that it had occurred following safety concerns
raised by him. Against this is the submission from the respondent that no safety issues had been raised by the applicant while
working on the project completed immediately prior to the redundancy.
As to concerns about not being given the opportunity to work on another crane, it was the respondent’s contention that the
applicant was not qualified to operate the crane. The downturn in business which gave rise to the redundancy was evidenced by
the fact that the applicant was required to take periods of leave prior to being made redundant.
The determination of fairness under section 29(3) of the Act does not require a detailed analysis of the substantive merits of the
case. However it is sufficient to ascertain on a prima facie basis that the case presented by the applicant is not without merit.
The test is not that the case would succeed but that there is merit sufficient to satisfy the Commission that there is an arguable
case.
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Where an application of this nature extends an entitlement to pursue a claim which would otherwise be barred, axiomatically it
will be prejudicial to the respondent. Here it appears to be the case that the employer has properly discharged its obligations
under the award with respect to the payment of the applicant’s entitlements. It faces the prospect of the cost and inconvenience
of vindicating its position if an extension of time is granted. However this prejudice must be balanced against the interests of
justice. In this respect it is necessary to take into account those factors already cited as well as anything else which may impact
on the legal relationship which existed between the parties.
11 In this respect the redundancy attracts consideration of the statutory framework provided by the Minimum Conditions of
Employment Act, 1993. Although nothing was submitted to the Commission on the relevance of this legislation to the
circumstances under which the applicant was made redundant, the availability of other crane work and the contention as to
whether or not the applicant was eligible and able to perform that work makes that legislation relevant to the assessment as to
whether in the interests of justice an extension of time should be granted.
12 On balance there is an acceptable explanation for the delay of two days in lodging the application and while it has not been
shown that the applicant communicated an unequivocal intention to contest the termination of his employment that alone does
not dispose of the matter. There is in the circumstances of this matter sufficient substance to establish merit in the application.
Also on balance I consider that the interest of justice outweigh the prejudice to the employer.
13 Therefore I consider that it would be unfair not to accept the application. An order will issue to that effect.
_________
10

2003 WAIRC 08125
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PHILLIP DAWSON, APPLICANT
v.
DEVAUGH PTY LTD, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
THURSDAY, 10 APRIL 2003
FILE NO/S.
APPLICATION 175 OF 2003
CITATION NO.
2003 WAIRC 08125
_________________________________________________________________________________________________________
Result
Application for extension of time granted
Representation
Applicant
Mr A Gill, of counsel on behalf of the applicant
Respondent
Mr D Jones, agent on behalf of the respondent
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr A Gill on behalf of the applicant and Mr D Jones on behalf of the respondent in relation to an application for
an extension of time in which to lodge an application under section 29(1)(b)(i) of the Industrial Relations Act, 1979;
AND HAVING determined that pursuant to section 29(3) that it would be unfair not to accept the application which was lodged
beyond the time limit imposed by the Industrial Relations Act, 1979;
THE COMMISSION pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders:THAT the application be accepted to be dealt with under section 29(1)(b)(i) of the Act.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
____________________
2003 WAIRC 08187
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
VICK DIMITRIOU, APPLICANT
v.
ENERGY WORLD CORPORATION LIMITED, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
TUESDAY, 22 APRIL 2003
FILE NO.
APPLICATION 360 OF 2003
CITATION NO.
2003 WAIRC 08187
_________________________________________________________________________________________________________
Result
Application lodged out of time dismissed.
Representation
Applicant
Mr V. Dimitriou
Respondent
Ms S. Edwards (of counsel)
_________________________________________________________________________________________________________

1

Reasons for Decision
(Extemporaneous)
By s.29(3) of the Industrial Relations Act 1979, the Commission may accept a referral of a claim of harsh, oppressive or unfair
dismissal that is out of time if the Commission considers that it would be unfair not to do so. The applicant, Mr Dimitriou, was
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dismissed on 12 December 2002. The 28 day time limited imposed by s.29(2) of the Act expired on 9 January 2003. The date
of the application to the Commission is 20 March 2003. The application is thus 98 days out of time.
2
The Commission’s approach to matters of this nature have been set out in earlier decisions, including the one that Ms Edwards
has referred to and the proper approach to deciding these matters is to consider them under four headings (Andrew v. Metway
Property Consultants (2002) 82 WAIG 3260).
3
In the first of those headings, that is whether there is an acceptable explanation for the delay, I have condensed down Mr
Dimitriou’s position as being primarily that the reason for the delay is that he was given incorrect information by the
Department of Consumer and Employment Protection regarding the salary level in s.29AA(4) of the Act.
4
In order to deal with that submission, it is necessary to put it into its context. The context determines the weight to be given to
it. In my view, the weight to be given to the submission that the reason for the delay is that he was given incorrect information
is proportional to the advice sought. If all that Mr Dimitriou had done was to call that particular government department,
accept that information he was given and not take the enquiry further, then I am inclined to place less weight upon that being
an acceptable explanation. That is so in particular for this reason.
5
Mr Dimitriou submits (and had a statutory declaration to support that submission which I did not find it necessary to accept,)
that he was given the incorrect information on 3 January 2003 but that on or about 20 March 2003 he subsequently attended an
employment law centre where he was given the correct information. He may well have acted promptly in lodging this
application upon being correctly advised but that begs the question why he did not seek such proper advice earlier than he did.
In that context I have not found his primary position, that is that he was given incorrect information, as providing an acceptable
explanation for the delay.
6
I also note that as to other reasons he has given, particularly in the written submission that was attached to the application,
there is nothing put in relation to the shock that he alleges that he received to show that for example he was not able to make a
decision to make this application. I therefore find that Mr Dimitriou has not shown that there was an acceptable explanation for
the delay.
7
I next turn to consider the merits of the substantive application. The primary facts as I find them to be are that Mr Dimitriou
was employed for a probationary period of three months and he was dismissed after approximately one month’s employment.
Further, I find that he was dismissed in accordance with his written contract of employment. He says that he was not given a
reason for his dismissal but even if I accept that as being correct, I note that the contract did not require a reason to be given.
Therefore, on the information before me, Mr Dimitriou was dismissed in accordance with his contract, that is, he was
dismissed in writing (he says he was given a letter) and also (on the submission of Ms Edwards) he was given a further one
month’s pay. That is a dismissal in accordance with the contract.
8
I add that where a person is dismissed without having been given a reason, the dismissal may be unfair. It will not be so
automatically. It is necessary to look to the context because once the reason is known it may be apparent that the reason shows
that the dismissal was perfectly valid and not unfair. Here, the context is that Mr Dimitriou was employed on a period of
probation. Ms Edwards quite correctly has submitted that the probation is quite critical as being a mere extension of the hiring
process without an obligation on either party to continue in employment until the end of the probationary period (East
Kimberley Aboriginal Medical Service v. Australian Nursing Federation (2000) 80 WAIG 3155). Further, s.23A(2) of the
Industrial Relations Act 1979 requires that the Commission to have regard to a probationary period that is in writing between
the parties and where the period of employment is less than three months. That is the case here and accordingly the statute
itself elevates Mr Dimitriou’s probationary employment to one of significance.
9
Furthermore, any allegation of irregularity in the accounts of the respondent is not of itself an issue for the Commission. The
Commission does not have some wider public interest in investigating the financial irregularities of employers other than in the
course of dealing with an application alleging unfair dismissal. I find that this is not the forum for such matters to be aired of
themselves.
10 In my view, I am not able to decide this application by Mr Dimitriou by balancing some alleged financial impropriety on the
part of the respondent with what Mr Dimitriou describes as the “technicality” of the 28 day period. It is quite clear that any
allegation of financial impropriety will be strongly opposed because the respondent will say that the accounts were done, and
done on time, by another person. On that basis I am unable to rate the merits of the substantive application highly or strongly in
Mr Dimitriou’s favour.
11 The third heading is whether Mr Dimitriou took steps to make it clear to the respondent that he contested the dismissal. I find
in relation to this there is nothing to show that the respondent knew all along that Mr Dimitriou would be contesting his
dismissal and that, in that context, whether the 28 days was exceeded or not was of no interest to the respondent. Rather, I am
satisfied from the submissions before me that the first the respondent knew that Mr Dimitriou wished to contest the dismissal is
when the application was served on the respondent.
12 The final heading is the prejudice to the respondent. Ms Edwards submits that the respondent would be prejudiced if the
application was granted because a potential key witness who might have been available had the application been made within
time is now not in the country. I find that that is a prejudice to the respondent in that if this application is granted and
Mr Dimitriou’s claim of unfair dismissal is to be dealt with on its merits the respondent is at a disadvantage in not being able to
call a potential key witness to its position.
13 Taking all of those matters into account, including my view that to lodge an application two and a half times greater than the
period set by Parliament is not merely a technicality and neither is it a short period of time past the 28 days, I find that Mr
Dimitriou has not shown that it would be unfair not to accept his application and accordingly an order will now issue that
dismisses his application.
_________
2003 WAIRC 08186
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
VICK DIMITRIOU, APPLICANT
v.
ENERGY WORLD CORPORATION LIMITED, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
TUESDAY, 22 APRIL 2003
FILE NO.
APPLICATION 360 OF 2003
CITATION NO.
2003 WAIRC 08186
_________________________________________________________________________________________________________
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Result
Application lodged out of time dismissed.
Representation
Applicant
Mr V. Dimitriou
Respondent
Ms S. Edwards (of counsel)
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr V. Dimitriou on his own behalf as the applicant and Ms S. Edwards (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
THAT the application is hereby dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________
2003 WAIRC 08268
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DARYL WAYNE EVANS, APPLICANT
v.
JIM CATCHPOLE CIVIL INFRASTRUCTURE, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 12 DECEMBER 2002
FILE NO.
APPLICATION 1763 OF 2002
CITATION NO.
2003 WAIRC 08268
_________________________________________________________________________________________________________
Result
Application out of time accepted
Representation
Applicant
Mr D W Evans
Respondent
Mr J Catchpole
_________________________________________________________________________________________________________

1

2

3

4
5

6

7

8

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)
On 15 October 2002 the applicant, Mr Daryl Wayne Evans, made application to the Commission pursuant to section 29(1)(b)(i)
of the Industrial Relations Act 1979 (“the Act”) alleging that he had been harshly, oppressively and unfairly dismissed by the
respondent, Jim Catchpole (Civil Infrastructure). The date of termination in the application is 15 September 2002 and the
application was lodged in the Commission on 15 October 2002. On the papers the application would appear to be 2 days out of
time.
Section 29(3) of the Industrial Relations Act 1979, is a provision inserted to provide for a discretionary decision by the
Commission to accept an application beyond the 28 days time limit where, in the Commission’s view, it would be unfair not to
do so.
Section 29 of the Act, in part, reads as follows—
“(2) Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day on
which the employee’s employment is terminated.
(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so”.
Prima facie, however, by virtue of the time limit, a matter is required to be within time unless of course there is good reason for
it not to be so, and in that sense all applications are to be treated expeditiously.
The considerations relevant to whether it might be considered unfair not to accept the application are covered in the decision of
the Senior Commissioner in Anthony William Andrew v Metway Property Consultants and Auctioneers 82 WAIG 3260, and the
decisions therein referred to, being Clark v. Natures Cargo (1999) 95 IR 201 and Clark v. Ringwood Private Hospital (1997)
74 IR 413. The factors to be taken into account, which are the factors that I consider relevant, are whether there is an acceptable
explanation for the delay, the merits of the substantive application, whether the applicant took steps to make it clear to the
respondent that he or she contested the termination, and the prejudice to the respondent. They are factors that are well covered
in those decisions, and should be applied in this instance.
Mr Evans states his application was filed out of time due to the following—
“1. Why my claim was a day late was because I was thinking of 1 month not 28 days. I was sacked on the 15th so I
thought I had until the 15th of the following month to lodge it.
2. The main reason was that I didn’t have the money to lodge my claim, my son started work the week before and I
borrowed the fifty dollars off him to lodge the claim.”
Mr Evans stated these reasons in his evidence. He says also that he was short of money due to expenses related to his wife. His
evidence is that he was dismissed by Mr Catchpole as he queried him about comments Mr Catchpole had made about his son,
Brendon, who was also employed by the respondent, and about some damage to a bobcat. The applicant says that he supplied a
business number to his employer but only for taxation purposes.
The status of Mr Evans engagement is in contention between the parties and will require further evidence to determine.
However, on the face of the evidence so far Mr Evans would appear to be an employee who works as required on a full-time
basis. I accept the reason for delay and the period of delay is small. On the evidence so far the dismissal was both sudden and
without warning and hence the merits of the application should be heard. The delay in the application causes no prejudice to
the respondent.
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For the reasons as expressed I will issue a declaration that it would be unfair not to accept the application pursuant to section
29(3).
_________

2003 WAIRC 08270
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DARYL WAYNE EVANS, APPLICANT
v.
JIM CATCHPOLE CIVIL INFRASTRUCTURE, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
WEDNESDAY, 7 MAY 2003
FILE NO.
APPLICATION 1763 OF 2002
CITATION NO.
2003 WAIRC 08270
_________________________________________________________________________________________________________
Result
Application out of time accepted
Representation
Applicant
Mr D W Evans
Respondent
Mr J Catchpole
_________________________________________________________________________________________________________
Order
HAVING heard Mr D W Evans on his own behalf and Mr J Catchpole on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby declares—
THAT it would be unfair not to accept Mr Evans’ referral under s.29(1)(b)(i).
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08097
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ALAIN FRANÇOIS, APPLICANT
v.
BUZZ DANCE THEATRE LIMITED, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
WEDNESDAY, 9 APRIL 2003
FILE NO.
APPLICATION 884 OF 2002
CITATION NO.
2003 WAIRC 08097
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal dismissed and denied contractual entitlements granted.
Representation
Applicant
Mr G. McCorry (as agent)
Respondent
Mr D. Hamilton (as agent)
_________________________________________________________________________________________________________
1

2

3

4

Reasons for Decision
The respondent in this matter is a dance theatre company. The applicant, Mr François, was employed as its general manager
from June 2001 to 3 May 2003. On that day he was dismissed for serious misconduct, incompetence and neglect in the course
of duties. He was paid six weeks’ salary in lieu of notice and his annual leave entitlements. He claims that his dismissal was
harsh, oppressive or unfair.
The relevant facts as I find them to be are these. Mr François’ terms of employment were set out in an employment agreement.
Clause 7.1 states as follows—
“The employee will devote his best efforts and entire time to advance the interests of the employer and perform his duties
to best of his ability. He will show the utmost good faith and will devote adequate time and attention to his duties of
employment and use his best endeavours to promote the interests and welfare of the employer and in all respects
diligently obey and observe all lawful directions of the employer and those persons delegated to give such directions by
the employer.”
The schedule to the employment agreement sets out the work of Mr François and, relevantly it contains the following—
“Oversee development, implementation and performance management of business plans;
Prepare and implement budgets relating to company programmes and schedules of activities;
Foster good public relations and maintain strategic links with client groups;
Oversee the day-to-day management of the company’s operations.”
As part of the respondent’s programme a dance tour to the goldfields was organised to leave on Tuesday 26 March 2002. The
tour consisted of six dancers and accompanying management staff. Mr François’ evidence, which on this issue was not
contested, was that approximately one hour before the bus was due to leave the company administrator, who was going on the
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tour, told Mr François that she had been to the bank to cash a cheque for $500.00 for expenses on the tour but that there had
been some difficulty at the bank. She had been told that the account was overdrawn, however the bank had nevertheless cashed
the cheque.
5

Mr François stated that he regarded the comment as a casual comment. He had been surprised because in the week prior he had
asked the bookkeeper whether there were still sufficient funds in the main cheque account and had been told there were
sufficient to cover the tour. Mr François concluded that any overdrawing of the account was therefore small and would be able
to be managed by a transfer from the cash management account. The account had been overdrawn on occasions before. He
allowed the tour to proceed and stated he would look into the issue. He resolved to transfer money into the account before the
cheques for accommodation on the tour were presented.

6

Mr François tried to use telephone banking to access the accounts but was informed that he was not the registered authority on
the account. He endeavoured to access the account via the internet but did not have the necessary password. It is Mr François’
evidence, which I accept, that the telephone and internet banking facilities had been established by him only in the previous
fortnight. He was however a signatory to the account and had been so for the previous 10 months. Nevertheless, he was not
able to gain the correct information regarding the bank balance.

7

Mr François then called the local branch of the bank to be told that the manager was on leave and no one would be available to
help him until the following day. Mr François applied for an overdraft facility which he understood would have a 24-hour
turnaround.

8

Mr François telephoned the bank on the next day. He was informed that the overdraft facility had been refused. When Mr
François was in attendance at the bank he resolved the problem of accessing the account and he then discovered that the
account was $7,000 overdrawn. He transferred the remaining $2,000 in the cash management account into the overdrawn
account.

9

He urgently met with ArtsWA to seek an early payment on the second quarterly payment that was due at the end of April and
in that connection arranged for a draft artistic report and quarterly management reports to be signed by Mr Hodge, the
Chairman of the Board, in Sydney for forwarding to ArtsWA. He arranged for the cheque to be couriered from ArtsWA and
banked. The cheque was deposited on 22 April 2002.

Mr François stated in evidence that he telephoned all the creditors, explained the situation and apologised on behalf of the
respondent. He offered to cover any dishonour fees and arranged for payment by direct transfer so that the cheques would not
have to be re-presented. His evidence was that he contacted the creditors towards the end of the week of the tour. He had not
wanted to contact them immediately he became aware of the problem with the account being overdrawn because he did not
want to panic them before knowing the extent of the problem. He also did not want a problem to arise regarding the
accommodation which had been booked for the tour.
11 Ultimately, nine cheques were in fact dishonoured.
10

12

He stated that he had put in place arrangements whereby either he or the bookkeeper would have banked any cheques which
came in whilst the company administrator was on the tour. His evidence was that no cheques were received whilst the
company administrator was on the tour. Mr François acknowledged that he did not inform the Chairman of the Board of the
circumstances of the overdrawn account nor of the dishonoured cheques.

13

Mr François’ evidence was that he later discovered that a number of cheques totalling $8,000 which had been received prior to
the tour departing were deposited in the account after the company administrator had returned from the tour. The company
administrator had the responsibility for banking the cheques and she had been “sitting on” those cheques. Mr François stated
that he did not make any direct enquiries of the company administrator regarding this issue.

14

For the respondent, evidence was given by the Chairman of the Board, Mr Hodge. The position of Chairman is an honorary
position for which Mr Hodge is not paid. He was a member of the original Board of the respondent when it was formed in
1985 although he resigned from the Board on one occasion to ensure there was no perceived conflict of interest with his then
employment. He returned as a Board member in October 1995 and in May 1996 was appointed Chairman of the Board.

15

Mr Hodge tendered a witness statement in the form of an affidavit. He was then questioned further by the advocate for the
respondent. An objection was taken to Mr Hodge presenting his evidence by both tendering a document and then giving oral
evidence. The objection taken was that Mr Hodge’s evidence should either be one, or the other. I overruled the objection and
state my reasons for so doing. It is not unusual, in my experience, for a statement of evidence to be given, and for
supplementary questions to be asked. On this occasion, the further questions did go to some of the issues contained in the
witness statement and not merely to issues which arose during the course of the proceedings which necessarily would not be
encompassed within the statement. However, this merely leads to a risk that an answer given by the witness orally may conflict
with part of the written statement, thus providing a fruitful avenue for cross-examination. This is not a disadvantage to Mr
François, but rather a potential disadvantage to the respondent. I formed the view that provided Mr François was not
disadvantaged by not having had an opportunity to read and consider the written statement, any disadvantage in the procedure
lay potentially with the respondent and not Mr François.

16

Mr Hodge stressed the role of the Chairman as being one of ensuring good governance with rigorous annual audits. He was
mortified when he was informed at a meeting that there had been dishonoured cheques. Mr Hodge’s evidence is that had he
known at the time he would have ceased trading immediately in order to examine the seriousness of the situation to see
whether or not an administrator could be appointed or that the situation could be avoided in some other way. He had been
aware that the respondent carried a deficit but knew the funding authorities would cover the respondent for the periods
concerned. A stabilisation grant had been received to cover the expanded tour programme. At no time was the respondent
insolvent apart from the period of the dishonoured cheques. In fact, the respondent is in a strong financial position.
Nevertheless, he assessed the situation as having damaged the respondent’s good reputation.

17

Mr Hodge’s evidence was that he rang some of the creditors who had received the dishonoured cheques. Some had not heard
from Mr François and Mr Hodge therefore doubted that Mr François contacted all creditors.

18

Further, only he had the authority to raise an overdraft from the bank and he could have raised that overdraft had he been
contacted for that purpose. He informed Mr François that in no circumstances would the respondent present a cheque if there
was doubt regarding its capacity to cover the funds in the cheque. Mr Hodge stated that he was not aware of the process of
banking cheques and he did not know how long cheques were held prior to them being banked. However, if cheques were not
banked soon after receipt that was a matter for the general manager to rectify and systems should be in place to monitor and
ensure that that does not occur. He therefore regarded the position of cheques not being banked soon after receipt as a sign of
incompetence.
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He wrote an internal confidential memo to Mr François of 25 April 2002 seeking a written explanation from Mr François by
26 April 2002 regarding two issues. The first issue is the presentation of cheques issue which has formed the subject of these
Reasons. The second issue is the presentation of projected budgets.
As to this first issue, the point was made in Mr Hodge’s memo that issuing cheques knowing that there are insufficient funds to
cover those cheques is illegal and he asked Mr François to specifically address Mr François’ level of awareness of the fact that
there were insufficient funds in the company’s account to cover the cheques issued to cover expenses incurred on the tour
together with the description of the actions that he took to ensure the creditors to whom the cheques were presented were made
aware that there were insufficient funds to cover the cheques. As to the second matter he asked Mr François to address
particularly why the Board of Directors should have confidence in Mr François’ ability to present a budget that is accurate and
that represents sound assumptions.
Mr Hodge directed Mr François to immediately proceed on annual leave while the Board considered his responses. He was not
to contact any contracted member of the respondent during the time and was to return keys and other passes to the building.
Mr François replied in a letter dated 26 April 2002. I consider that the contents of the letter, as I need to consider it for the
purposes of these Reasons, are reflected in the evidence I have recounted above and in what is to follow.
In relation to the second issue Mr François replied drawing a distinction between operating profit/loss in budgets for a calendar
programme of activities and its impact on the total actual profit/loss in the balance sheet.
On 3 May 2002 Mr Hodge wrote the letter of dismissal (exhibit No. 8). The letter states that the Board has given very careful
consideration to Mr François’ written response and has determined that he has not satisfied conditions contained in Clause
7.1 of the employment agreement in that he had not acted in the best interests and welfare of the employer. The Board decided
to terminate the employment agreement in accordance with the provisions of Clause 12.5 of that agreement with effect from
3 May 2002. Mr Hodge wrote that knowingly issuing company cheques with insufficient funds was a serious matter and
brought the outstanding reputation of the respondent into disrepute with creditors and significantly damaged the good
management standing with funding bodies and sponsors. The Board was of the view that the failure to withhold cheques and
make other satisfactory arrangements with creditors while the cash flow of the company was stabilised represented serious
misconduct, incompetence and neglect in the course of the performance of duties. Mr Hodge noted that Mr François’ response
to the second issue failed to convince the Board members.
I turn now to consider the submissions of the respective parties. Mr François believes his dismissal was unfair because what
occurred was not serious, not premeditated nor evil or contrary to his professional code of ethics. He does not consider he
knowingly issued cheques knowing the account was overdrawn and when he found out the true situation he took all available
steps. Whilst quite possibly he could have contacted creditors to arrange alternate payments, he did not wish to do so before
discovering the true extent of the problem in case it panicked any particular proprietor. As he stated in his letter to Mr Hodge,
the respondent had a $76,000 deficit one week after he arrived to take up the position of the general manager with the
respondent. He was not responsible for placing the company in this position or the position in which it found itself in March
2002. Subsequently ArtsWA contributed $55,000 towards the deficit and he had diligently applied himself to addressing the
remaining deficit. Mr François submitted that he has worked passionately in an attempt to place the respondent in a viable
financial position. He had been without accounting expertise for the last four months to oversee more complex financial tasks.
One month after his arrival he had formed the opinion that the company administrator did not have the confidence to do the
accounting and bookkeeping required and he had been deeply dissatisfied with the state of the accounts. I observe in Mr
François’ letter that the deep dissatisfaction included that cheques were not banked regularly. He took steps of appointing a
bookkeeper to relieve the administrator of most of her bookkeeping duties leaving with her the duties of banking, invoicing
and petty cash. As to the issue of the budgets, re-budgeting had been carried out alongside other duties including the
formulation of a triennial application to the Australia Council for the Arts, the company’s annual report, the organising of
Board meetings and the annual general meeting.
The respondent submitted that Mr François did not properly manage the company’s cash flow. Had he done so, the nine
cheques totalling $9,431.48 would not have been dishonoured and the company would not have attracted various bank charges
of $375. It created an intolerable situation that impacted adversely on the outstanding 17 year credit and financial management
history of the company. It was considered that Mr François admitted that he took a risk that there would be sufficient funds in
the account by the time that the cheques were presented knowing full well that the account was already in deficit. The only
position that was acceptable to the respondent was that cheques were not to be presented until it was positively known that
there were funds to cover those cheques. Failure to manage what was quite a simple process was seen by the Board as a sign of
serious misconduct and incompetence. Mr François could have stopped the presentation of the cheques and made alternative
payment arrangements with creditors until there were sufficient funds in the account and made arrangements with the bank for
an overdraft well before the tour and the presentation of the cheques.
Further, Mr François’ revised 2002 budget failed to demonstrate a capacity to achieve a surplus when instructed to do so.

Conclusion
The respondent dismissed Mr François pursuant to Clause 12.5 of the employment agreement. That states as follows —
“This agreement may be terminated forthwith by the employer without payment of any remuneration or compensation
(other than that accrued at the date of termination) …
12.5
If the employee is or becomes guilty of any serious misconduct, gross incompetence, gross insubordination or
neglect in the course of the performance or the purported performance of his duties hereunder or commits
either in such course or in his private life any act which causes him to be publicly disgraced or held in public
contempt.”
30 I find therefore that Mr François was summarily dismissed pursuant to Clause 12.5 for breaching Clause 12.5. The fact that the
respondent paid Mr François a payment equivalent to six weeks’ salary in lieu of notice plus other accrued entitlements does
not convert the summary dismissal which actually occurred into a dismissal upon notice. Indeed, it is to be observed that the
contract of employment does not provide for payment in lieu of notice in Clause 13.1. The contract provides only for the
giving of notice to terminate.
31 The significance of the finding that the dismissal was summary is that where an employee is dismissed summarily for
misconduct the employer bears an evidentiary onus to establish the misconduct upon which it relies. Once that misconduct is
established, the onus then moves to the employee to show that notwithstanding the misconduct, the dismissal was harsh,
oppressive or unfair (Shire of Esperance v. Mouritz (1991) 71 WAIG 894 (IAC); Winkless v. Bell (1986) 66 WAIG 847 at 848;
Federated Brick Tile and Pottery Union v. Bristile Limited (1982) 62 WAIG 2926 at 2928; Pastrycooks Employees, Biscuit
Makers Employees & Flour & Sugar Goods Workers Union (NSW) v. Gartrell White (1990) 35 IR 70 at 83).
29
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The letter of dismissal concludes that Mr François’ actions represents serious misconduct, incompetence and neglect in the
course of the performance of duties. The point was well made by Mr McCorry, who appeared on behalf of Mr François, that
during the course of the hearing the respondent used the description “a serious act of gross misconduct” and also alleged
breaches by Mr François of some provisions of the Corporations Act 2000 although these were not raised in the respondent’s
Notice of Answer and Counter Proposal. In my view, fairness requires me to hold the respondent to the vocabulary and issues
used by it in the letter and Notice of Answer.
Nevertheless, what is required in order for the respondent to lawfully dismiss Mr François pursuant to Clause 12.5 is for the
respondent to show that it honestly and genuinely believed, and had reasonable grounds to believe, that Mr François was guilty
of: any serious misconduct; gross incompetence; gross insubordination or neglect in the course of the performance or the
purported performance of his duties (Hooper v. Bi-Lo Pty Ltd (1992) 53 IR 224). The wording of Clause 12.5 shows that any
one of the above events would allow for the dismissal without payment of any remuneration or compensation.
I am satisfied from the evidence, and indeed it is not disputed, that nine cheques were dishonoured in the circumstances
outlined above. I also find that by the terms of Mr François’ employment agreement he was responsible for overseeing the dayto-day management of the respondent’s operations (Schedule2, Exhibit 1). The fact that nine cheques were dishonoured in the
light of the evidence that no such situation had occurred previously to Mr Hodge’s knowledge does not reflect well upon his
day-to-day management of the respondent’s operations. Mr François’ own evidence must be taken as acknowledging that he
realised the necessity for there to be sufficient funds in the account at the time the cheques were presented because of the steps
he took to discover the true situation and rectify it. The point that he failed to do so, and that the cheques therefore were
presented when there were insufficient funds to cover the cheques, is a point of significance against Mr François’ day-to-day
management of the respondent’s operations.
Mr François’ evidence is that he relied upon his staff. Whilst I accept that that necessarily is the case, the degree to which that
occurs depending upon the size of the organisation, Mr François as general manager was responsible for overseeing the day-today management of the respondent’s operations. By relying on his staff as he has said, he does not move the responsibility for
overseeing the day-to-day operations of the company to those staff. If Mr François relies on his staff he does so in the
knowledge that if the staff member gives incorrect advice, the responsibility rests with him.
Mr McCorry made the point that the respondent has not provided evidence of bank statements at the various times. However,
the evidence before the Commission is clear that the cheques were dishonoured and from this I conclude that there were indeed
insufficient funds to cover the cheques. I accept the evidence of Mr François as to the size of the deficit when eventually he
gained access to the account. Thus, although Mr François relied on a statement from the bookkeeper that there were sufficient
funds to cover the tour, that statement necessarily was inaccurate.
Further, Mr François states that in his observation the company administrator delayed banking cheques. I conclude from the
evidence overall that Mr François is correct. In particular, the bank deposit slip (exhibit B) shows a type-written extract from
the respondent’s financial system which shows that the cheques in the possession of the respondent on 19 March 2002 were
banked on 26 March 2002. Whether that is banking in “a timely fashion” as Mr Hodge referred to is a matter for debate. The
word “timely” is a word of indefinite meaning. In circumstances where, on the evidence before the Commission, cash flow in
the respondent’s operation is critical and time is of the essence, the evidence of exhibit B is far from “timely” and should be a
cause for concern. I add that the respondent was in a position to call the company administrator to explain exhibit B and the
implications to be drawn from it but it did not do so. That is a matter for the respondent. I am therefore left with the evidence
before me that shows an unexplained delay between receiving cheques and banking them.
The point to be made, however, is that if cheques were not being banked in a “timely fashion” that is a matter for the general
manager. It is certainly a matter for the general manager when, as Mr François’ letter of 26 April 2002 (attached to Mr
Hodge’s statement (exhibit D) as part of GEH6 shows), states, a month after his arrival he formed the opinion that the
company administrator did not have the confidence to do the accounting and bookkeeping required and he was deeply
dissatisfied with the state of the accounts including that cheques were not banked regularly. I am able to conclude only that if
the general manager was aware that cheques were not banked regularly the responsibility for rectifying that lay with the
general manager.
I am not persuaded by any allusion (the evidence being no stronger than that in my view) that Mr François’ work as general
manager was resisted by some staff. Mr François’ evidence on this resistance does not relate to the company administrator
directly and in any event Mr François is not able to evade the responsibility for the day-to-day management of the respondent’s
operations by stating that the company administrator had been “sitting on” cheques and not banking them when this is
something about which he had been aware since the first month after his arrival.
Accordingly, I reach the conclusion that the lack of sufficient funds in the account prior to the departure of the tour amounts to
neglect in the course of the performance or the purported performance of Mr François’ duties of overseeing the day-to-day
management of the respondent’s operations.
The respondent’s principal reason for dismissing Mr François centred more upon the accusation that he knowingly issued
company cheques with insufficient funds and failed to withhold the cheques and make other satisfactory arrangements with
creditors while the cash flow of the respondent was stabilised (the letter from Mr Hodge of 3 May 2002). I find on the evidence
that as the tour departed, Mr François had been informed that the account was overdrawn. Mr François himself admits this and
it is not a point in dispute. Mr François’ decision that he could take steps to ensure that there were sufficient funds in the
account by transferring funds from the cash management account arose from his assumption that any overdrawing of the
account was small. This assumption arose because of Mr François’ lack of knowledge of the true state of the account. This
arose because he accepted the information of the bookkeeper.
Be that as it may, I find that Mr François did not take steps to ensure that cheques would not be presented until funds were in
the account. I am satisfied from the evidence that it was possible for Mr François to have arranged alternate methods of
payment to the creditors by contacting them. Mr François admitted as much. His choice was not to do so because he did not
wish to panic a proprietor. As a consequence of his choice, the cheques were presented although Mr François was aware that
there were insufficient funds in the account because—
(1)
he had attempted to access the account via telephone banking and internet and failed;
(2)
he was not able to access the account because the bank manager was on one day’s leave;
(3)
the overdraft facility he sought was refused;
(4)
Mr François only became fully aware of the extent to which the account was overdrawn 48-hours after he had
been told of the problem and after the departure of the tour.
He phoned five creditors to whom cheques had by then been issued to explain the situation and apologise. However, it was not
until “roughly three or four days after the tour departed” that he contacted the persons to whom the cheques would by then
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have been issued. He did not then take any steps to make other arrangements for what would eventually be the use of four
remaining cheques (making nine in all).
Thus, I am satisfied from the evidence that Mr François allowed the respondent’s cheques to be used knowing that there were
insufficient funds to cover those cheques. This was neglect in the course of the performance of duties and given that in doing
so the respondent is technically trading whilst insolvent this represents serious misconduct.
I add that I accept Mr François’ evidence that at all times he believed he acted in the best interests of the company. He wanted
the tour to proceed and he took steps by contacting the creditors to address the situation and ensure that all cheques were in fact
honoured subsequently. I also have no reason not to accept Mr François’ evidence that he did not regard the matter as serious
and he did not act in a premeditated or evil way. That however, does not alter the conclusion I have reached that the respondent
has discharged the onus upon it to show that the serious misconduct for which Mr François was dismissed has been made out
on the evidence. I find therefore that the respondent was entitled to dismiss Mr François in accordance with the terms of his
employment agreement.
I find also that the conclusion I have reached would entitle the respondent to dismiss Mr François in the manner that it has
without considering the view of the Board as expressed in Mr Hodge’s letter of 3 May 2002 that Mr François’ response why
the Board should have confidence in his ability to present a budget that is accurate and represents sound assumptions failed to
convince the Board members. The point at issue refers primarily to the evidence of Mr Hodge (transcript p.154) that prepayments were included in the 2001 budget that were not to be audited in the 2001 budget; they were to be audited in the
2002 budget. This has the consequence of skewing the actual financial situation.
I have not found the evidence on this point to have established that the respondent was entitled to dismiss Mr François pursuant
to clause 12.5 of the employment agreement. That clause in its terms refers to acts of a serious nature. Even if the inclusion of
the pre-payments in the 2001 budget is incorrect as Mr Hodge maintains, that act does not appear to be in the same character as
the events contained in clause 12.5 entitling the respondent to dismiss Mr François without payment of any remuneration or
compensation.
I now turn to consider Mr François’ claim that his dismissal was nevertheless harsh, oppressive or unfair. A number of issues
were put forward in support of Mr François’ position. It was argued that part of the reason why Mr Hodge wrote the letter of
25 April 2002 to Mr François which required his explanation on two issues and required him to take annual leave was
Mr Hodge’s belief that Mr François did not have access to the respondent’s account details. This is due to Mr Hodge’s
misunderstanding of Mr François’ statement in his letter of 26 April 2002 that in trying to access account details both by
telephone and internet Mr François was told he was not the registered authority on the account. Mr François’ evidence is that
he was the registered authority on the account so far as operating the account was concerned. However, he had only established
telephone banking access and internet banking access two weeks before the tour departed. As to the telephone banking access,
this needed to be arranged via the bank’s Eastern States offices and this had not yet occurred. As to the internet banking, the
relevant password had not been provided by the bank’s Eastern States office. In all other respects Mr François was a registered
authority on the account.
I am satisfied from the cross-examination of Mr Hodge that he acknowledges the evidence given by Mr François. However, I
have not found the point to be sufficient to show that Mr François’ dismissal was unfair. The reason for the dismissal, at least
the primary reason, is the issue of the presentation of cheques when there were insufficient funds in the account. That has been
made out and although Mr Hodge wrote the letter of 25 March 2002 without knowing in fact whether Mr François was or was
not the registered authority on the account, Mr Hodge’s letter refers not so much to that issue as it refers to Mr François
indicating that he did not have access to the respondent’s account details and did not know there were insufficient funds at the
time. Mr Hodge’s letter is strictly correct because it took Mr François 48-hours before he could gain access to the respondent’s
account.
It was also submitted that Mr Hodge’s letter of 25 April 2002 does not accuse Mr François of serious misconduct and give him
an opportunity to reply. This is correct. Mr Hodge’s letter merely asks for explanations. However, in the circumstances I have
not been persuaded that having received the explanation from Mr François, Mr Hodge was then obliged as a matter of fairness
to inform Mr François that he considered Mr François guilty of serious misconduct and to provide reasons why he should not
be dismissed. In the circumstances of this matter, I note that Mr François’ letter in reply was most comprehensive. Further, Mr
François’ evidence in the proceedings before me did not go significantly beyond the information contained in that letter. I
therefore am left with the quite firm impression that even had Mr Hodge written to Mr François subsequent to Mr François’
reply informing Mr François that he was considered to have committed serious misconduct and asking for his explanation, this
would have allowed Mr François to provide additional information which could have produced a different result.
It was also submitted that there was no evidence that the reputation of the respondent had been damaged. To the contrary, the
Commission has before it the evidence of Mr Hodge. I am prepared to accept that Mr Hodge, in the position of Chairman of
the Board, is in a position to make an assessment regarding the reputation of the respondent given his long involvement with
the respondent and his knowledge of his previous operations. I regard that evidence as sufficient to establish that the issuing of
cheques which then were dishonored damaged the credibility of the organisation. I am also prepared to accept that it may
impact upon the reputation of the respondent particularly so far as businesses with whom it may come in contact on tour.
Whilst the evidence is not strong, the evidence before me I find to be credible.
During the course of the hearing, Mr McCorry objected to Mr Hodge giving evidence that he had contacted a sample of the
creditors to whom these cheques had been issued. Mr Hodge’s evidence is that two of the creditors had not heard of Mr
François. The basis of the objection by Mr McCorry is that the evidence to be given by Mr Hodge had not been put to Mr
François for him to respond to, thus breaching the rule in Browne v. Dunn (as to which, in this jurisdiction, see Richardson and
Richardson v. Pipunya Pty Ltd (1999) 80 WAIG at 17).
I overruled the objection and see no reason to re-visit it for the following reasons. In cross-examination, Mr Hamilton, the
agent for the respondent, queried Mr François regarding his statement that he contacted all of the creditors when his written
statement states that he contacted the five to whom cheques had then been issued. Mr Hamilton did not put to Mr François that
Mr Hodge’s evidence would be that two of the clients to whom Mr Hodge had spoken had not heard of Mr François. However,
it was put to Mr François in cross-examination that proprietor “EBN” had informed the respondent that he had tried to present
the cheque twice in relation to computer equipment, but Mr François said he was unaware of that.
I am unable to see that Mr François was thereby denied fairness. It is necessary to put to Mr François the nature of the case
upon which it is proposed to rely in contradiction of Mr François’ evidence. The case upon which the respondent relies is not
that Mr François did or did not contact creditors but rather that Mr François knowingly allowed cheques to be issued when
there were insufficient funds in the account. The nature of the respondent’s case was not that Mr François should not be
believed when he states he contacted all of the creditors involved. Indeed, to the extent that it is necessary to do so for the
purposes of this case, I indicate that I am prepared to accept that Mr François did as he indicates. There may be a number of
acceptable explanations why Mr Hodge was told differently by two creditors. It is possible, for example, that persons Mr
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François spoke to were not the same persons that Mr Hodge spoke to. I do not consider that the respondent failed to put to Mr
François the nature of the case upon which it relies. Ultimately, little turns on the point.
59 I turn to consider the test in this matter. It is only in exceptional circumstances that an employer is entitled at common law to
dismiss an employee summarily (Concut v. Worrell (2000) 75 ALJR 312 per Kirby J at [51]). In this case, the entitlement
arises pursuant to the employment agreement between Mr François and the respondent. In this case, the issue of the cheques
was an isolated incident. However, I have been persuaded by the submissions on behalf of the respondent that the incident of
itself went to the necessary trust between the respondent and Mr François. Mr François as general manager had the
responsibility for the day-to-day management of the operations of the respondent. The fact that he had permitted a situation to
occur such that nine cheques were dishonoured constitutes an act which would materially affect the confidence that the Board
needs to have in its managing director. In the history of the respondent, the circumstances is fairly able to be described as
“exceptional”.
60 While I appreciate and acknowledge Mr François’ commitment to his work at the respondent, as reflected in his stated
intention to energise the company into an enviable entity both from an artistic position and from an administrative profile, and
the many qualities he brought to the respondent as acknowledge in Mr Hodge’s letter of 3 May 2002, I have not been
persuaded that his dismissal in these circumstances was harsh, oppressive or unfair. Accordingly, his claim of unfair dismissal
is hereby dismissed.
61 The final claim before the Commission is a claim by Mr François that he has not been entitled to a benefit under his contract of
employment. That benefit is payment in lieu of overtime worked and not taken in accordance with Clause 6.3 of the contract of
employment. Clause 6.3 of the contract of employment is as follows—
“The employee shall be entitled to time off in lieu in respect of work undertaken outside the hours noted in 6.1 above at a
time convenient to both the employer and employee.”
62 Mr François’ evidence on this point is that in September 2001 he sent a memorandum to Mr Hodge requesting permission to
take some time off in lieu. Mr François’ evidence is that Mr Hodge replied that there was no need to consult with him and that
Mr François should keep detailed time sheets and a running total. This Mr François did. Mr François took two days in lieu in
late 2001. His evidence is at the time of his termination he had 10 days in lieu to his credit. Mr François did not provide
documentary evidence in support of his oral evidence. In part, his explanation is that his work records are on his work
computer to which he no longer has access.
63 Mr François was cross-examined on this evidence and stated that it was an e-mail he had sent to Mr Hodge seeking formal
approval, the response being that if adequate documentation was kept there was no need to seek approval.
64 The basis upon which the respondent opposes the claim is the statement in the Notice of Answer that—
“at no time has Mr François sought formal Board approval for time off in lieu as required under his contract. Any process
in this regard followed by Mr François has therefore no status and is dismissed by the Board”.
65 During Mr Hodge’s cross-examination Mr François’ evidence was put to Mr Hodge. Mr Hodge stated that he had no
recollection of the e-mail but that he was prepared to take Mr François’ evidence on good faith.
66 On the basis of the evidence before me I find that Mr François has made out his claim. The acceptance by Mr Hodge in good
faith of Mr François’ evidence is appreciated and my assessment is that Mr François’ evidence is credible. The respondent’s
stated opposition to this claim therefore must necessarily fall away. Accordingly, I find Mr François has established that he is
entitled to a benefit under his contract to which the respondent has denied him and accordingly propose to issue an order that
the respondent forthwith pay Mr François in lieu of that benefit.
67 In his closing submissions, Mr McCorry quantified the 10 days as being the sum of $1,802 and this will be the figure reflected
in the Minute of the order to issue. If this figure is incorrect then the respondent is able to request an opportunity to speak to
the Minutes. For that purpose, the Commission recognises that both the advocate for the respondent and Mr Hodge travelled
from the Eastern States for this case. The Speaking to the Minutes will be able to be dealt with by correspondence, or via the
telephone, if it is necessary to hold a Speaking to the Minutes.
68 The order dismissing the claim of unfair dismissal and the Minute of the proposed order granting the denied contractual benefit
claim now issue.
_________
2003 WAIRC 08098
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ALAIN FRANÇOIS, APPLICANT
v.
BUZZ DANCE THEATRE LIMITED, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
WEDNESDAY, 9 APRIL 2003
FILE NO.
APPLICATION 884(A) OF 2002
CITATION NO.
2003 WAIRC 08098
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal dismissed.
Representation
Applicant
Mr G. McCorry (as agent)
Respondent
Mr D. Hamilton (as agent)
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr G. McCorry (as agent) on behalf of the applicant and Mr D. Hamilton (as agent) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
THAT the claim by Alain François that he was harshly, oppressively or unfairly dismissed be and is hereby dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
_________
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2003 WAIRC 08132
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_________________________________________________________________________________________________________
Result
Application alleging denied contractual entitlements granted.
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Applicant
Mr G. McCorry (as agent)
Respondent
Mr D. Hamilton (as agent)
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr G. McCorry (as agent) on behalf of the applicant and Mr D. Hamilton (as agent) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
THAT Buzz Dance Theatre Limited forthwith pay Alain François the sum of $1,802 being a benefit to which he is
entitled under his contract of employment.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________
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APPLICATION 933 OF 2002
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_________________________________________________________________________________________________________
Result
Applicant dismissed unfairly; compensation awarded
Representation
Applicant
Mr S Bibby as agent
Respondent
Mr E Rea as agent
_________________________________________________________________________________________________________
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Reasons for Decision
This is an application made pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”). The applicant, Ms
Moreen Hunter, in her application states that she was engaged as an Office Manager for the respondent, Curtin Academic Staff
Association (CASA). The applicant contends in her application that she was dismissed in a harsh, oppressive and unfair
manner on 31 May 2002. She alleges that the dismissal was effected without notice or warning and that the reasons for
termination are not true or accurate. The applicant seeks reinstatement as the appropriate remedy.
By letter dated 4 October 2002 Counsel representing the applicant informed the Commission that the applicant intended to
amend the application to include a denied contractual entitlement of 22 days annual leave. At commencement of the hearing
Mr Bibby, agent representing the applicant, advised that the matter to do with outstanding contractual entitlements was not
being pursued at this stage.
Evidence in Chief was adduced by way of witness statements as agreed between the parties. The applicant gave evidence on
her own behalf. The respondent called Ms Janice Young, Industrial Officer, Dr Douglas Yorke, Associate Professor and
President of CASA and Mr Stephen Gordon Errington, Senior Lecturer. The applicant also called two additional witnesses who
gave oral evidence, Mr Paul Clements, Head of Counselling and Health Services and Mr Neville Hodgson, Industrial Officer
with the Transport Workers Union.
In opening submission to the Commission Mr Bibby outlined that the applicant was not seeking reinstatement, but a finding of
unfair dismissal and compensation in the amount of $14,536.74 and $1,130.94 in superannuation. The applicant further sought
an injury component of $5,000.00 be awarded for the way in which the termination was conducted.
Mr Bibby submits that the grounds of unfairness in the dismissal were that Ms Hunter was not aware of any formal disciplinary
proceedings against her, she was not warned of the consequences of her alleged poor performance, she did not receive any
written warnings, she was not advised that her employment was in jeopardy and she was dismissed whilst on sick leave. In
relation to the last point Mr Bibby submits that the dismissal was also unlawful.
The evidence of Mr Paul Clements, Head of Counselling and Health Services, Curtin University, is that the applicant had seen
a counsellor at the service in March 2002, a Mr Lindsay, concerning stress related matters. She then saw Mr Clements on
15 April 2002 and expressed concern about her working relationship with Ms Young and Dr Yorke. Mr Clements suggested
she find someone to facilitate resolution of the conflict and Ms Hunter nominated the Vice President of the union.
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Ms Hunter saw Mr Clements again on 22 May 2002 and indicated that matters had not improved. She agreed for him to talk to
Dr Yorke, Dr Williamson, the previous President of the union and the grievance resolution officer at Curtin University. Mr
Clements spoke to Dr Yorke about engaging in a conflict resolution process. Dr Yorke was willing but advised after consulting
Ms Young that she was not prepared to engage in such a process. Mr Clements then attempted to contact Ms Hunter on
Monday 27 May 2002 to inform her and was advised that she was absent for a week on stress leave. Mr Clements then emailed
Ms Hunter on 30 May 2002 to indicate that her options for a process of conflict resolution appeared at an end [Exhibit PC1].
As Ms Hunter was not an employee of the University the formal grievance procedures of that institution could not be accessed
and Ms Hunter was advised of that. Mr Clements has no other knowledge of the cause of Ms Hunter’s stress and what were
contributing factors.
Mr Neville Hodgson, an Industrial Officer with the Transport Workers’ Union, gave evidence that he worked for the National
Tertiary Education Union (NTEU) from 1995 to 2000. In that role he worked with the applicant for 1 to 2 years and had a very
good working relationship with her. He says that their two roles were completely separate; hers was administrative and his
industrial. He describes her as a highly professional worker. He was contacted by Ms Hunter in March 2002 and advised that
she was experiencing conflict with a fellow worker. Mr Hodgson did not know who that worker was and he advised her to seek
to resolve it internally. If that was not possible then to look around for other employment and perhaps to access the counselling
services of the University for assistance. He also suggested that she write to Dr Yorke to establish a paper trail. Mr Hodgson
wrote the letter dated 1 March 2002 [Exhibit NJ1] for her. He also rang Dr Yorke at the applicant’s request. Mr Hodgson
advised Dr Yorke that Ms Hunter was concerned that she was being bullied at work, she had attempted unsuccessfully to
resolve the matter internally and Mr Hodgson asked whether any disciplinary action was being contemplated. Mr Hodgson’s
impression was that Dr Yorke had made up his mind that Ms Hunter was at fault.
Under cross-examination Mr Hodgson says that on one instance, when he worked with Ms Hunter, he complained to Dr Yorke
that she did not understand his job. When he worked at the NTEU he did his own typing and filing and was not assisted in this
way by Ms Hunter, other than a small amount of typing occasionally. She did assist him with office management issues such as
upgrading the information technology, getting new printers and fixing the photocopying machine. Ms Hunter advised him that
Janice Young, the Industrial Officer, had bullied her.
Ms Hunter’s evidence is that she is currently under medication for depression and suffers memory blocks. She initially had a
good working relationship with Ms Young and would go out and have coffee with her. In February 2002 this changed and Ms
Young’s behaviour became unfriendly and erratic. She would lock herself in the office and slam doors. She would
acknowledge Ms Hunter on one day and ignore her the next day. This hostility increased to the point where she would only
communicate with Ms Hunter via email.
Dr Yorke sent her an email on 27 February 2002 concerning a meeting on 5 March 2002 to discuss—
●
potential future directions for the union
●
amendments to the Industrial Officer Position descriptions
●
a common set of agreed working protocols
●
office management issues generally.
Such a meeting was unusual and as Ms Young had been acting aggressively toward the applicant, Ms Hunter went to see Dr
Yorke the next day. He advised that Ms Young had lodged a complaint with a third party about the lack of support provided by
Ms Hunter to her. It was agreed that Ms Hunter could be represented at the meeting on 5 March 2002. Ms Hunter next
contacted Mr Hodgson for support. He advised her to put matters in writing and drafted a letter for her to sign. They delivered
it to Dr Yorke on 1 March 2002 and Ms Hunter went home sick that day. She says that due to Ms Young’s behaviour she was
stressed, had not been sleeping well, suffered migraines and anxiety and hence could not perform at work as well. Her doctor
gave her a sick certificate for 4 to 8 March 2002 inclusive. She advised the respondent of this and attended at work again on
11 March 2002. At that time see saw an email from Ms Young which in part denied that she had raised concerns about a lack
of administrative support, in contradiction to what Dr Yorke had said. On that day Dr Yorke came to see her and appeared very
upset. He asked to set another date for the meeting and when queried about the nature of the complaint indicated that there
were a number of complaints from members of the Executive. Ms Hunter made a file note of this conversation [Exhibit
MAH1, Annexure 9].
On advice from Mr Hodgson, Ms Hunter lobbied members of the CASA Executive between 11 and 15 March 2002 in an
attempt to resolve the hostile office situation. She met with Tony Snow, Steve Errington, Rick Blakey-Scholes and Qadeer
Rathur and asked each of them whether there had been any complaints about her work. They all said no.
On 13 March 2002 Ms Hunter approached Ms Young in her office to resolve the situation. Ms Young was hostile, did not want
to talk about the issue and told Ms Hunter that it was a matter between her employer and her. Ms Hunter on that day asked Mr
Snow to help mediate and he approached Ms Young who refused his offer. Ms Hunter similarly approached Mr BlakeyScholes for assistance. On 15 March 2002 Ms Young confronted Ms Hunter. She was aggressive and shouting and demanded
the Division laptop computer. Ms Hunter was frightened and left the office to see Mr Errington. Ms Young slammed her office
door. Ms Hunter also spoke to Mr Rathur on that day about the complaints and the incident concerning the laptop computer
and Mr Rathur suggested that she get the complaints in writing.
Ms Hunter sent Ms Young an email that day asking for an apology and Ms Young denied any knowledge of the incident. On
18 March 2002 Ms Hunter responded to an email from Dr Yorke concerning arranging a meeting, and advised him and other
members of the Executive that she had a pre-arranged meeting with her stress counsellor that day, but could attend a meeting
later that week, subject to what her stress counsellor advised. She says that she was still unaware of the details of any
complaints against her.
On 19 March 2002 Dr Yorke confronted Ms Hunter in her office and demanded a meeting that afternoon. She advised that Mr
Hodgson had advised her not to have any further dialogue with him in regards to the complaint. Ms Hunter described Dr Yorke
as very hostile. Ms Hunter advised him that she was to meet with Ms Jackson, the CASA Vice-President, that afternoon to ask
her to accompany her to the meeting. Ms Hunter was very stressed and arranged to see the counselling service that afternoon.
At 4pm on 19 March 2002 Ms Hunter met with Dr Yorke and Ms Jackson. Ms Young entered the meeting later. Dr Yorke
complained about Ms Hunter’s timekeeping and spending time out of the office. Ms Hunter explained that her absences were
directed at resolving the office conflict, that she had let Ms Young know of her absences and that she in fact worked in excess
of normal hours. Ms Young was asked whether she had any problems with administrative support and she said no. Office
hours were clarified.
Following that meeting the situation with Ms Young did not improve. Ms Hunter took leave around Easter and sent Ms Young
an email on 28 March 2002 in an attempt to improve matters. Dr Yorke, Ms Young and Ms Hunter next met on 9 April 2002.
Ms Young complained that Ms Hunter was leaving the office without advising her where she was going and how long she

1206

19

20

21
22

23

24

25

26

27

28

29

30

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

would be. Ms Hunter denied this allegation. Dr Yorke directed Ms Hunter to let Ms Young know of her whereabouts. She says
that Dr Yorke was not interested in her version of events. The meeting upset Ms Hunter.
Ms Hunter met with Ms Jackson on 22 May 2002 and advised her that she intended lodging a formal complaint of harassment
against Dr Yorke and Ms Young. Ms Jackson suggested that an independent mediator was needed. Ms Hunter then met with
Mr Clements on 22 May 2002 and advised him that she wanted to initiate such harassment procedures. He made further
enquiries on her behalf. On 24 May 2002 Ms Hunter was feeling stressed and unwell and just after 11am advised Dr Yorke’s
secretary and Ms Young that she was going home sick. She attended a doctor and received a certificate for sick leave from
27 to 31 May 2002 for stress. She advised CASA Executive of this absence by email on 27 May 2002. She reminded them of
the intolerable situation in the office.
On 28 May 2002 Mr Clements rang Ms Hunter and advised her that Dr Yorke and Ms Young had refused mediation. He
confirmed that in an email on 30 May 2002. On 28 May 2002 Ms Hunter also discovered an email from Ms Young to the
CASA Executive suggesting that they negotiate with Ms Hunter ‘a parting of the ways’.
The next day Ms Hunter requested further help from Mr Clements and he replied that he could not assist with a harassment
claim. On 31 May 2002 Ms Hunter says that she was terminated by letter which she assumes was placed in her mailbox.
Under cross-examination the applicant says that it was not her role to assist Ms Young to prepare industrial applications for
hearing and was not part of her duties previously. The applicant denies that Ms Young asked her to prepare applications for
hearing and says that she had not done so for any of the industrial officers. She states that if she were asked she would perform
the task as long as it did not interfere with the other duties of her job. She maintained the membership database as part of her
duties. She denies that the membership record database was not maintained. She believes that it was kept up to date on a
regular basis and that on one occasion after being requested by Ms Young she emailed it to her. Ms Hunter says that she did
not see it as her duty to do filing for Ms Young. She denies advising Ms Young on her commencement at the office that all
Industrial Officers do all their own work including filing; she does say though that previous Industrial Officers did their own
filling. Ms Hunter says that she would have assisted Ms Young if asked and time permitted. She denies that membership
queries were not dealt with appropriately.
Ms Hunter used to start early and finish at 4pm. The industrial officer would start later and finish later so that the office was
attended. The applicant says that her arrangement of hours was discussed with Dr Yorke early in her employment. She denies
that she was spoken to by Dr Errington about the closing time of the office. Ms Hunter denies at any stage haranguing Ms
Young about the Division’s books. She says that she has no recollection of a conversation with Ms Young on 12 November
2001 where Ms Young accuses her of screaming at her for nearly losing her the division books. She further states that she had
many discussions with Ms Young about the division books relating to cash flows but denies ever speaking to her in an
inappropriate manner. She says that when Ms Young returned from leave that her attitude had changed and she thought that
this was because Ms Young was very concerned about the prospect of her hours being reduced to 4 days per week. She says
that Ms Young’s attitude changed and that she was aggressive. Ms Hunter made all attempts to sort out the situation but at no
stage was she told that there was a problem with her work or attitude.
Ms Hunter states that in relation to providing services to the industrial officers it is on an as required basis and that this is what
she did with both Ms Young and Ms McCulloch. She denies acting aggressively toward Ms Young with a screwdriver in hand.
She says that she received an unpleasant email from Ms Young and at the bottom there was a query as to a screw being loose
on the photocopier, she says that she obtained the screwdriver, went to Ms Young’s office and asked her if it was still required.
They both then proceeded to the photocopier where it was discovered that there was no screw loose. Ms Hunter says she
commented that she did not understand and they both went back to their respective offices. She denies coming into Ms
Young’s officer pointing the bladed end of the screwdriver at Ms Young at chest height.
During the meeting of 9 April 2002 with Dr Yorke and Ms Young, Ms Hunter says that Ms Young complained about her
timekeeping and complained that Ms Hunter had threatened her. Ms Hunter says that she was not given an opportunity to
defend herself. In relation to the proposed meeting of 24 May 2002 Ms Hunter says that she was not going to attend unless she
had an agenda and a representative. This was on the advice of her stress counsellor.
Ms Hunter denies that she continued to show unwillingness to assist Ms Young even after being told by Dr Yorke. Ms Hunter
says that she gave Ms Young the same amount of support as she had given to previous industrial officers and this was
consistent with her job description. Ms Hunter says at no time did Dr Yorke advise her that there were complaints about her
behaviour at work (Transcript p.32). Ms Hunter says that on two occasions she approached Ms Young in an attempt to sort out
their difficulties and Ms Young was not interested.
The applicant says that Dr Yorke tried to meet with her three times. They were 19 March, 9 April and 24 May 2002. She was
surprised that the decision to dismiss her was made unanimously by the CASA Executive. Ms Hunter says that at no time did
Dr Yorke indicate that there were any complaints about her from anyone, nor was any counselling or disciplinary process
instituted.
Dr Yorke gave evidence that Mr Hodgson had contacted him on behalf of the applicant and indicated that he really did not
want to get involved but asked whether the matter could be sorted out in a friendly and informal manner and Dr Yorke
indicated that he had been attempting to do just that. Mr Hodgson was pleased with the response. When Mr Hodgson worked
for the NTEU he, on a number of occasions, said that Ms Hunter had been unhelpful or had angry conversations with him, but
not to worry about it.
He says that Ms Hunter had on many occasions to be reminded of the need to support the industrial officers but was unwilling
to unless specifically asked by the President. Dr Yorke’s evidence is that—
“Moreen has fought with every Industrial Officer she has been associated with. She regularly complained about them
and recommended their dismissal. In the most recent incident the Industrial Officer felt she was threatened. Another
Industrial Officer has declined to appear as a witness out of fear for her personal safety”.
Dr Yorke says that Ms Hunter failed to set up meetings and attend meetings when he directed her to do so. He received
numerous complaints about her early departures and unexplained absences. He goes on to say—
“It seemed to the Executive that things had deteriorated significantly in early 2002. Problems in the office came to my
attention via a memo (17-03-02) from the Industrial Officer. I told Moreen that I wished to discuss the situation with
her. This proved difficult as she was reluctant. It also took some time to find someone who was agreeable to Moreen
and also willing to attend as her adviser. The meeting was then held in the presence of the then Vice President, Valery
Jackson. Val and I thought that the meeting had been useful in clearing the air. It was agreed that we would have
subsequent clearing the air meetings on a regular basis with Moreen, Janice, and myself.
One such meeting was subsequently held which I thought had been positive, and told Valery so. However this did not
lead to a change in Moreen’s behaviour and attitude, and I asked Moreen to set up another meeting with Janice and
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myself. Moreen failed to do this and I then instructed her to do it. Again she failed to do it and so I told her we would
have a meeting at 3:00 pm on Friday 24 May 2002. She left the office at 11.20am on Friday 24 May 2002 claiming she
had a migraine.
Also at lunchtime on Friday I was telephoned by the Head of Counselling who asked if I would be prepared to
participate in joint counselling with Moreen, Janice, and myself. I agreed but said that I was sceptical of a successful
outcome as I was beginning to believe Moreen was prevaricating.
Janice however told me she did not agree as she no longer trusted Moreen and thought the situation in the office had
irretrievably broken down. In discussing the situation with her I realised that I had come to the same conclusion, that I
could see no serious prospect of improvement, and that there was a real danger of Janice leaving unless Moreen did. I
could see no other viable option other than that I should propose to the Executive that Moreen be given notice. I also
asked one of the other WA Industrial Officers whether this would be appropriate and she advised it was.
A meeting was held the following week at which the recommendation to terminate Moreen’s employment was
unanimously agreed to. An indication of the Executive’s feelings on the matter is that they went on to propose that we
change the locks on the office door. They also resolved that notice of this resolution be couriered to Moreen.”
Dr Yorke agrees that the Curtin University of Technology General Staff Agreement 2000 applied to Ms Hunter’s employment.
He did receive sick leave certificates for the periods 4 - 8 March and 27 - 31 May 2002.
From the meeting of 19 March 2002 he believed and hoped that all matters had been sorted out with Ms Hunter. No written
warnings were issued against Ms Hunter and the offer of mediation by Mr Clements was not taken up due to Ms Young
rejecting it. Dr Yorke met with Ms Young on 24 May 2002 in the absence of Ms Hunter and Ms Young again complained
about Ms Hunter’s lack of co-operation and aggressive behaviour. He did not investigate these complaints as he says there was
nothing new in them. He considers that the nature of the complaints were known repeatedly to Ms Hunter. He came to the
conclusion that the office situation was no longer sustainable. With the assistance of the two industrial officers he drafted a
letter of termination which says—
“Your frequent absences during business hours and your failure to willingly perform the full range of duties as specified
in your contract has led to a direct frustration and repudiation of your contract of employment.” (see transcript p59)
Dr Stephen Errington, the honorary Secretary/Treasurer of CASA, gave evidence that he had difficulties with Ms Hunter
leaving the office early and raised this with Dr Yorke. He also had a difficulty with Ms Hunter refusing to do the Division
book keeping at one time. He did not pursue this problem. He says that Ms Hunter was paid 4 weeks in lieu of notice effective
following her sick leave.
Ms Young’s evidence is that Ms Hunter’s position was reclassified on 31 May 2001 from a Level 4 to a Level 5 Higher
Education Worker under the Staff Agreement.
Ms Young’s complaints about Ms Hunter’s failure to perform her full duties are covered in paragraph 11 of her statement. She
says—
●
the applicant would not involve herself in preparing for applications for hearing
●
membership records were not maintained appropriately
●
the office filing systems were not maintained.
●
membership queries involving recruitment, joining requirements and membership services were not dealt with
appropriately or in a timely fashion.
●
the applicant refused to involve herself properly in the work of the NTEU
●
the applicant did not provide secretarial services to Ms Young as required.
Ms Young says that the CASA office had become grossly dysfunctional by the beginning of 2002 due to Ms Hunter’s
disaffected attitude towards her duties. Ms Young complains that Ms Hunter left work early each day and her attendance
became increasingly erratic and unpredictable which put an extra work load on Ms Young. Ms Young says Ms Hunter failed to
perform duties which were part of her contract and which were routinely and willingly performed in other NTEU Branch
offices. Ms Young says this disrupted her work and the smooth running of the office.
Ms Young says that on 12 November 2001 Ms Hunter screamed at her saying, “You’ve nearly lost me the books [Division
finances]. Why did you talk to anybody about this? Why couldn’t you wait until after the weekend for your pay?” Ms Young
was shocked and Ms Hunter continued to harangue her.
Ms Young says that on 4 March 2002 Dr Yorke informed her that the applicant had complained about Mr Young visiting his
wife at work. Ms Young was offended by this. Ms Young wrote to Dr Yorke on 17 March 2002 alleging harassment by Ms
Hunter and requesting her employer to address the issue. This led to the meeting of 18 March 2002 and concerns were
expressed at that meeting about Ms Hunter’s attendance and performance.
Ms Hunter’s behaviour did not improve and Ms Young says she became more belligerent. Ms Young considered resigning.
They met again on 9 April 2002 but matters did not improve. Ms Young says that on 20 May 2002 Ms Hunter pointed the
bladed end of a large Philips screwdriver at her at chest-height and spoke aggressively to her, jabbing the screwdriver in her
direction. This incident was reported to Dr Yorke. He requested Ms Hunter to set up another meeting which did not happen. He
then listed the meeting for 24 May 2002 at 3.00pm. At 11.20am that day Ms Hunter announced that she was going home.
Ms Young and Dr Yorke met in any event on 24 May 2002. She told him that after the 9 April 2002 meeting Ms Hunter had
started to remain at work until 4.00pm “occupying herself in the last half-hour per day in vigorously tearing documents into the
recycling bin (situated outside my office window) and banging the lid at regular intervals; and loudly stapling paper at her desk
at 8-10 second intervals for ten minutes at a time. At other times she took to slamming the cupboard doors in the back office
and hissing loudly between clenched teeth in the corridor outside my office window.” She wanted the matter resolved
immediately through the CASA Executive and he asked her to commit her comments to writing. She did this and delivered it
to him on 27 May 2002. This led to the CASA Executive meeting of 30 May 2002.
Ms Young also gave evidence that Ms Hunter circulated defamatory material about herself and others after she was dismissed.
Under cross-examination Ms Young says that she used to have coffee with Ms Hunter in the early stages of their employment
together. Ms Young agreed there were errors in [Exhibit JY22] which outlines a record by Ms Young of Ms Hunter finishing
work early. The document was never put to Ms Hunter during any of their discussions. Ms Young was aware that Ms Hunter’s
employment was subject to the Curtin University of Technology General Staff Certified Agreement and the disciplinary
provisions contained therein.
I should say that separate to the hearing the respondent forwarded correspondence to the Commission concerning the
applicant’s behaviour following termination. This is not material in evidence; with the exception of some material that forms
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part of Ms Young’s witness statement. Accordingly, this material has not been read by the Commission, other than cursorily,
and has not been taken into account in any way in forming my decision.
The respondent’s closing submission is best described by the following passage—
“… from Professor York’s point of view that he had a situation where two employees were not getting on, one is the
manager of the office, the other is industrial officer. Both are important components of any organisation but more so in
this case, bearing in mind, as has been pointed out, CASA is a small office. He wasn’t able to get the - - as he says in
evidence, he wasn’t able to get the applicant’s side of the story.
From his point of view he felt that the process that he was attempting to put in place was being frustrated by the applicant,
but he did come to the conclusion though that the working relationship - and he does say with other staff, but I think it
would be fair to say that that is Mrs Young - had irretrievably broken down and then he made the decision that he would
recommend to the executive that the contract be brought to an end. The executive met and, as I said, they decided
unanimously to terminate the contract of employment and the contract of employment was terminated, as the
Commissioner pointed out just a little earlier, on the 31st of May with 4 weeks pay in lieu of notice.” (Transcript pg 8081)
The Commission was not directed to any case law on behalf of the respondent. Whereas an argument was made that the
dismissal was not unlawful in the context of the Federal Act it was also submitted that this point was unnecessary as the matter
to be determined was whether the dismissal was unfair.
The applicant’s submissions in closing are that in essence that no disciplinary procedure was initiated against Ms Hunter, she
was denied procedural fairness in that no allegations concerning prior performance or misconduct were put to her, and she was
dismissed whilst on sick leave without warning or notice. Her contract demanded a certain formal procedure to be followed if
the respondent had concerns with Ms Hunter and this was not followed. She was in fact never even formally counselled.
In relation to the evidence, I accept the evidence of Mr Hodgson as a clear and straightforward recollection. The evidence is
that his working relationship with Ms Hunter was good and that she was professional in her approach to work. Mr Hodgson did
experience difficulties with Ms Hunter on at least one occasion in that she did not understand his job. She was generally cooperative at work and provided office administration support, but not support with typing and filing, except the occasional
letter.
I do not place much weight on the remainder of Mr Hodgson’s evidence as he was not part of the workplace at that time and
played a limited role in seeking to have Ms Hunter’s concerns addressed. He wrote a letter, gave her some advice and spoke to
Dr Yorke who confirmed that he was seeking to address the workplace issue. Mr Hodgson says that he thought that Dr Yorke
had made up his mind that Ms Hunter was at fault. This impression was gleaned from one telephone conversation and there is
no evidence as to what was actually said.
I accept also the evidence of Mr Clements who sought to assist Ms Hunter. The relevance of that evidence is that Ms Hunter
was stressed, sought help, attempted to have the workplace situation mediated and Dr Yorke was willing but Ms Young was
not. The final part of this evidence was supported by Dr Yorke.
The evidence of Dr Errington is accepted and goes to support the view that Ms Hunter left the office early at least occasionally.
The only other difficulty which Dr Errington had with Ms Hunter was that she once refused to do the Division’s bookkeeping.
Dr Yorke’s evidence is surprisingly brief. He was the effective supervisor of both Ms Hunter and Ms Young and yet his
evidence lacks a lot of detail regarding the nature of the issues which arose between the two women, what actually occurred in
the workplace that he was directly aware of and what steps he took to address matters. Having said that I do find that Dr Yorke
was credible and straightforward in his evidence and I accept his evidence in preference to that of Ms Hunter and Ms Young.
My overall impression is that he was less emotionally involved in the dispute, was charged with resolving the problem, and
because of the nature of the problem and the nature of the organisation had difficulty in addressing the problem. However,
based on his evidence which is both brief and general, it is also clear to me that insufficient steps were taken to resolve the
conflict in the workplace or to address concerns relating to Ms Hunter.
Dr Yorke’s evidence differs to that of Mr Hodgson in that he says that Mr Hodgson complained to him on a number of
occasions that Ms Hunter had been unhelpful or aggressive. I do not challenge this evidence but it was not put to Mr Hodgson.
I make no findings about this except that it is clear, having witnessed Mr Hodgson give evidence, that he did have, at least at
one time, a problem with Ms Hunter as to her lack of co-operation and that it was sufficient for him to raise the matter with Dr
Yorke. I consider that it is legitimate to infer from Mr Hodgson’s evidence that the problem he encountered was severe enough
to cause him to address it to Dr Yorke and could not be resolved between Ms Hunter and himself.
The central point of Dr Yorke’s evidence is that the working relationship between Ms Hunter and Ms Yorke had irretrievably
broken down, he could not see a prospect of improvement and there was a real danger Ms Young would leave. He was
frustrated by successive failed attempts to arrange meetings to address this problem and believed that Ms Hunter was
prevaricating. He therefore, with the full support of the CASA Executive, decided to dismiss Ms Hunter, whilst she was on
sick leave, with payment in lieu of notice.
Dr Yorke’s evidence differs from that of Ms Hunter in key areas. Ms Hunter denies that she was not fulfilling her contract of
employment in relation to attending for work for the required hours. She says that her hours of attendance were modified by
agreement with Dr Yorke. In relation to other absences, in summary, they came about through her attempts to resolve the
situation or receive assistance. On other occasions she was simply absent on leave. Dr Yorke’s evidence does not directly
challenge that he agreed to Ms Hunter starting and finishing work early. The issue of Ms Hunter’s timekeeping was raised
during her cross-examination but taken no further. However, Dr Errington says that he had difficulties with Ms Hunter’s
timekeeping and Dr Yorke clearly raised the issue as a problem in his discussion with Ms Hunter on 19 March 2002, Ms
Hunter’s evidence lend support to this point. The issue of providing a greater level of assistance to Ms Young was also raised
and that is clear from the evidence of Dr Yorke.
The assessment of the evidence and the credibility of the witnesses has been difficult and made so by the lack of specifics of
complaints by the respondent. Certainly Ms Young through her witness statement raised an array of concerns which she held
against Ms Hunter. Notwithstanding this there has been ample opportunity at hearing to assess witnesses and I have great
doubts about accepting without question the evidence of Ms Hunter. This is the strong impression I formed at hearing and this
has been reinforced by a detailed reading of all the evidence. It is clear from her evidence that the environment within the
office was acute and hostile. In simple terms, Ms Hunter would have me believe that Ms Young was the aggressor and Ms
Hunter suffered terribly from Ms Young’s words and actions. Ms Hunter would have me believe that she was unaware of any
concerns that related to her and that she was willing and open to having matters sorted out, but was repelled. Having witnessed
Ms Hunter give evidence I do not consider it plausible to conclude that she had such a passive or uninformed role in matters.
The impression I formed was that she ran matters as she wished, both in terms of her time and her activity. This impression is
gleaned from her own evidence, and that of Mr Hodgson and Dr Yorke. Her time keeping was an issue according to Dr
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Errington and Dr Yorke, and I accept this evidence. She was aggressive towards Ms Young in relation to the screwdriver
incident and I consider the evidence of Ms Young to be plausible in that regard, namely she was scared by the experience.
However, at its simplest level the evidence of Ms Hunter, coupled with that of Dr Yorke and Ms Young leads me to the
conclusion that Ms Hunter was not overly interested in co-operating with others in the small office environment in which she
worked at least during the later stages of her employment. This is in marked contrast to the impression Ms Hunter sought to
create through her evidence.
The reasons for Ms Hunter’s termination are clear. Ms Hunter and Ms Young could not work together and Dr Yorke and the
CASA Executive chose to retain Ms Young’s services as they experienced difficulties with Ms Hunter. It is less clear but
would appear also to be the case that Ms Young’s services as an Industrial Officer were of more value to CASA to retain than
those of Ms Hunter. I think it is telling that the CASA Executive unanimously voted to terminate Ms Hunter’s services and to
change the locks of the office. Nevertheless, the rationale for dismissing Ms Hunter was that due to her “frequent absences”
and “failure to willingly perform the full range of duties as specified in your contract” then Ms Hunter caused there to be a
“frustration” and “repudiation” of her contract.
The notions of “frustration” and “repudiation” are explained in Macken, McCarry & Sappideen’s The Law of Employment, 4th
edition at pp 232 and 215 respectively. In relation to frustration it states—
“the courts now appear to prefer the doctrine set out by Lord Radcliffe in Davis Contractors Ltd v Fareham UDC—
“… frustration occurs whenever the law recognizes that without default of either party a contractual obligation has
become incapable of being performed because the circumstances in which performance is called for would render it
a thing radically different from that which was undertaken by the contract … It was not this that I promised to do.”
This position is now accepted as applying in Australia.
Unlike repudiation frustration puts an end to the contract automatically without action by the parties.”
In relation to repudiation they state—
“Although the term “repudiation” may have a variety of meanings, the employment cases appear to accept that a
repudiation will exist either when there is a breach of a condition going to the essence of the contract or when one of the
parties to the contract has evinced an intention through her or his conduct, either expressly or by implication, no longer to
be bound by the contract—
“A repudiation of obligation occurs when a party to a contract clearly indicates an absence of readiness or
willingness to perform his contractual obligations if the absence of readiness or willingness satisfies the requirement
of seriousness.
Whether there has been a repudiation of the contract in the individual case is not a question of law but a question of fact.
A refusal to perform contractual obligations if sufficiently serious will suffice.”
Clearly there has been no frustration of the contract. Given all of the evidence, and I should say given the lack of evidence on
behalf of the respondent, it would also be wrong to conclude that Ms Hunter has repudiated her contract, such that she no
longer wished to be bound by it. The allegations against her are that she did not assist the Industrial Officer as required in her
contract, left work early and was away from work during the day without authorisation or without advising anyone. This is
against a background where early in 2002 the working relationship between Ms Hunter and Ms Young was good. In a
relatively short span of time the relationship deteriorated markedly. In that time Ms Hunter was clearly stressed and took time
off on certificated sick leave. Dr Yorke was suspicious of these absences but took no steps to challenge them in any way. It
must be assumed that Ms Hunter was unfit for work during those absences as certified by her doctor. There were other
absences when Ms Hunter was seeking assistance and the complaint was that she had left the burden of the office to Ms Young
without notifying her. Similarly, the accusation is that Ms Hunter did not attend for work during her required hours. Even if
this were so, and I consider there is some substance to the allegations, it could hardly be said that Ms Hunter was impliedly
seeking not to be bound by the contract.
It would appear that a far more appropriate approach to address these work performance concerns would have been to
commence a disciplinary process against Ms Hunter. This is provided for in the contract. The contract incorporates clause
36 of the Curtin University of Technology General Staff Certified Agreement 2000-2003 which is comprehensive and states as
follows—
“36 DISCIPLINARY AND UNSATISFACTORY PERFORMANCE PROCEDURES
36.1 Misconduct
36.1.1 Where a staff member has committed or is alleged to have committed action(s) that may constitute misconduct or
serious misconduct, the matter shall be dealt with in accordance with the provisions of the Workplace Relations Act 1996.
The staff member has the right to be represented by their union at any stage of the process.
36.1.2 An allegation of misconduct will normally be resolved by the supervisor through guidance, counselling,
conciliation, or other appropriate action that may include staff development prior to any further action being taken.
36.1.3 Where it is not appropriate for an allegation of misconduct to be resolved in accordance with sub-clause
36.1.2 above, or where an allegation has not been resolved in accordance with sub-clause 36.1.2 above, then a report of
the allegation shall be made to the appropriate Executive Dean/Area Head. The report shall provide information about the
nature and details of the allegations and what steps have been taken to resolve the issue. The Executive Dean/Area Head
shall discuss the report with the Director, Workplace Relations and identify an appropriate course of action.
36.1.4 If the Executive Dean/Area Head believes that the allegation is of a serious nature, such that the staff member is
alleged to have engaged in conduct of a kind envisaged in Section 170CM(l)(c) of the Workplace Relations Act
1996 such that it would be unreasonable to require the University to continue employment, and the report submitted
supports this view, then a recommendation to the Vice-Chancellor that the staff member be dismissed without notice shall
be made. The Vice-Chancellor shall then determine whether the dismissal shall proceed.
36.1.5 If the Executive Dean/Area Head believes that the allegation is not of a serious nature and the report supports this
view, then the staff member will be advised in writing of the details of the allegation and given 10 working days to
respond the allegation.
36.1.6 The staff member will also be advised that if the Executive Dean/Area Head finds the misconduct allegation is
substantiated, then the penalty will be—
(i) censure or reprimand; or
(ii) withholding of an increment; or
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(iii) withdrawal of other benefits eg conference, study leave
or a recommendation to the Vice-Chancellor for—
(iv) demotion; or
(v) suspension without pay for a specified period; or
(vi) termination with notice.
36.1.7 The Executive Dean/Area Head shall consider the response from the staff member and determine what penalty, or
recommendation of penalty, if any, will be imposed.
36.1.8 The staff member shall be advised in writing of the outcome.
36.2 Poor or Non-Effective Performance
36.2.1 Where a supervisor is of the view that a staff member’s performance is poor or non-effective, the staff member
shall be counselled and an informal process implemented to address any performance issues or problems.
36.2.2 An informal process must be implemented prior to instituting procedures for unsatisfactory performance. This will
normally be resolved by the staff member undertaking guidance, counselling, conciliation, or other appropriate action
such as staff development prior to any further action being taken.
36.2.3 If improvements in performance are not evidenced within a reasonable period, the staff member is to be advised by
the supervisor that the informal process has concluded and that a formal unsatisfactory performance process is being
implemented.
36.3 Unsatisfactory Performance
36.3.1 Where a supervisor is of the view that the performance of a staff member is unsatisfactory, the supervisor shall first
counsel the staff member on the nature of the improvement required and the time within which reasonable improvement
can be expected. A record of the counsel given shall be kept and a copy supplied to the staff member concerned. If the
supervisor believes it appropriate, he/she shall direct the staff member to undertake a course of professional development
or other appropriate program(s) appropriate to the inherent requirements of the job and designed to assist in improving
performance.
36.3.2 Where a supervisor believes that counselling has not produced the desired improvements in performance, the
supervisor shall make a formal report to the Executive Dean/Area Head that the performance of the staff member is
unsatisfactory. Such a report shall state clearly the aspects of performance seen as unsatisfactory and the record of
attempts to remedy the problem. The Executive Dean/Area Head shall discuss the report with the Director, Workplace
Relations and determine an appropriate course of action.
36.3.3 The Executive Dean/Area Head shall forward a copy of the report to the staff member and provide the staff
member with 10 working days to submit a response.
36.3.4 The staff member shall also be advised that if the Executive Dean/Area Head believes a case of unsatisfactory
performance is established, then one of the following penalties may be imposed—
(i) censure or reprimand; or
(ii) withholding of an increment; or
(iii) withdrawal of other benefits eg conference, study leave
or a recommendation to the Vice-Chancellor for demotion.
36.3.5 After receiving the response, the Executive Dean/Area Head shall decide whether to take any further action, refer
the matter back to the supervisor with a requirement for particular action, or impose a penalty specified in sub-clause
36.3.6. The Executive Dean/Area Head shall seek advice from the Director Workplace Relations prior to making a
decision.
36.3.6 The staff member shall be advised in writing of the outcome.
36.3.7 Where the Executive Dean/Area Head is of the view that the level and/or persistence of unsatisfactory performance
may constitute misconduct, then the matter should be dealt with in accordance with the misconduct provisions above.
36.4 Appeals
36.4.1 Where a staff member is not satisfied with the decision or recommendation taken by the Executive Dean/Area
Head, or the process by which the matter is being dealt, he or she may request that a review committee be convened to
investigate, review and recommend appropriate action.
36.4.2 A review committees shall comprise an independent chair, agreed to by the unions and the University, a University
representative and a union nominated representative.
36.4.3 The Planning and Management Committee shall, at its first meeting in each year, establish three such committees
which may be called upon during the forthcoming year.
36.4.4 The review committee shall report to the Vice Chancellor on the facts of any matter referred to it and shall
recommend such action as is deemed appropriate.
36.4.5 The Vice-Chancellor shall take into consideration the report and recommendations of the review committee.
36.4.6 The staff member shall be advised in writing by the Vice-Chancellor of the outcome of the review.
36.4.7 Where the staff member is not satisfied with the outcome the matter may be referred to the Australian Industrial
Relations Commission for resolution.”
61 It is common ground that these provisions applied, but they were not followed. In fact Dr Yorke states that the conversations
which he sponsored were informal in nature to deal with some office matters. Seemingly on his evidence the matters were
serious and needed to be corrected. Dr Yorke instead chose to address the issues through discussion with Ms Hunter and Ms
Young. I do not criticise this for a moment but I do consider that it provides some guide as to how serious the actions of Ms
Hunter were viewed at that time. Certainly not serious enough to warrant an accusation that Ms Hunter was seeking to
repudiate her contract. Dr Yorke also says that after their meeting on 19 March 2002 he believed and hoped that all matters had
been sorted out with Ms Hunter. Annexure 15 of the witness statement of Ms Hunter contains a document dated 19 March
2002 which states as follows—
“Dear All
We have just had an informal meeting involving Moreen, Janice, Val and myself.
We believe this has clarified expectations and perspectives and look forward to better communications and an enhanced
working environment in the future.
Doug Yorke”
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It is relevant that Ms Hunter was at no time warned formally about her actions and at no time was her employment called into
jeopardy. She was not advised that any corrective action was required other than to improve time keeping and assistance to Ms
Young. Dr Yorke says generally that the difficulties with Ms Hunter are ‘long standing’ and that ‘numerous’ complaints were
received about her time keeping and that she had ‘bust ups’ with almost everyone she dealt with. Yet on the evidence I would
have to conclude that not much was done to address these problems.
In his witness statement marked [DMY1] Dr Yorke refers to points 2.8 and 2.9 in the applicant’s contract of employment as a
basis for what he perceives as a lack of cooperation with the office. The points are as follows—
“To provide secretarial services to UACA (WA) IUW and the NTEU as required.
To carry out other duties incidental to the above duties as assigned by the President from time to time.”
It is clear that Ms Hunter was advised that these were part of her duties. It is also clear that during her contract she provided
only limited assistance in respect of typing, filing and other secretarial support to Industrial Officers. The evidence of Mr
Hodgson, Ms Hunter and Ms Young lead me to that conclusion. Ms Hunter proffers a willingness to assist as time permitted. I
doubt greatly that this willingness existed in respect to helping Ms Young. However, I consider that it is possible to infer from
Mr Hodgson’s evidence that for most of her contract she only provided limited support to Industrial Officers. Why then was
she dismissed in part for this, in short time in May 2002? The answer is that the respondent tolerated it but then had to choose
between loosing Ms Young or dismissing Ms Hunter and chose the latter.
In summary, Ms Hunter’s dismissal was unfair for a number of reasons. The manner of dismissal was unfair in that she was
dismissed by letter, whilst on sick leave and without any warnings. Prior to this there is no evidence that she had received any
written warning or formal counselling for her work performance or behaviour at work. The evidence for the respondent at its
highest is that Ms Hunter was a difficult personality. There had been numerous complaints about her; her time keeping was
problematic and she had been informally counselled about this; her lack of co-operation in not assisting Ms Young and hence
not fulfilling her duties had also been the subject of discussion; and lastly Ms Hunter had caused trouble by pointing a
screwdriver at Ms Young and failing to complete the Division’s bookkeeping at one time. It would seem from the evidence
that both of those later incidents had not been the subject of any counselling, Mr Hunter had never been advised that her
employment was in jeopardy.
If I apply the principle enunciated in Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385 of a fair go all round then Ms Hunter’s treatment,
notwithstanding the problems experienced with her attitude and behaviour, falls well short of any sense of fairness, and was
not in accordance with her contract of employment. Accordingly, I find Ms Hunter was dismissed unfairly on 31 May 2002.
In the circumstances of this matter I have considered carefully the evidence as to whether the employment relationship could
have lasted (Ramsay Bogunovich –v- Bayside Western Australia Pty Ltd 79 WAIG 8). I cannot conclude on the evidence that
Ms Hunter’s employment was necessarily destined to end. Dr Yorke, in my view, considered that he was faced with the choice
of losing Ms Young’s services or dismissing Ms Hunter. However, I must balance this against the evidence that the problems
only reached some focus in the form of informal discussions from mid March to the end of May 2002. For a reasonable portion
of this time Ms Hunter was absent on sick leave or annual leave. I do not know, and cannot know, whether a different and
more formal approach by the respondent would have proved to be successful. However, Ms Hunter and interestingly Ms
Young, was entitled to such an approach to address the performance issues of which the respondent complained. Whilst it is
not for the Commission to take the place of the employer, it is clear from the contract if nothing else that Ms Hunter was
entitled to a substantially different process than that which was adopted. I do not have sufficient evidence to conclude that if
that process had of been adopted then it would have necessarily led to Ms Hunter’s services being terminated. Indeed I do not
have sufficient information to with full confidence know that disciplinary action was warranted. However, as is evident from
my findings I consider that it was at least open to the employer on the basis of failure to fulfil the reasonable directions of the
employer.
There is no possibility that the employment relationship could be reinstated. Ms Hunter has sought to mitigate her loss and this
was not challenged under cross examination. She says that she was unemployed until 4 November 2002 when she obtained
employment at a lower remuneration level. From the time of her dismissal until reemployment a total period of 18 weeks had
elapsed, at the rate of $787.86, this gives an amount of $14,181.57 which is an award I would make. The applicant seeks
compensation for her ongoing loss which is $66.71 per week which gives a figure of $400.26 which I would also award,
superannuation is also claimed by the applicant in the amount of $1130.94 which I would award (see Ramsay Bogunovich –vBayside Western Australia Pty Ltd 79 WAIG 8). The total amount is $15,712.77, which is the amount I would order. Given the
findings I have made I would not order any component for injury.

_________
2003 WAIRC 08167
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MOREEN HUNTER, APPLICANT
v.
CURTIN ACADEMIC STAFF ASSOCIATION, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
THURSDAY, 17 APRIL 2003
FILE NO.
APPLICATION 933 OF 2002
CITATION NO.
2003 WAIRC 08167
_________________________________________________________________________________________________________
Result
Applicant dismissed unfairly; compensation awarded
Representation
Applicant
Mr S Bibby as agent
Respondent
Mr E Rea as agent
_________________________________________________________________________________________________________
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Order
HAVING heard Mr S Bibby on behalf of the applicant and Mr E Rea on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby—
(1) DECLARES that the applicant, Moreen Hunter, was unfairly dismissed by the respondent on the 31st day of May
2002;
(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the respondent do hereby pay, as and by way of compensation, the amount of $15,712.77 to Moreen
Hunter within 21 days of this order.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08106
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JULIE LEANNE ISITT, APPLICANT
v.
SYNERGY CRM PTY LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 7 MARCH 2003
FILE NO.
APPLICATION 1459 OF 2002
CITATION NO.
2003 WAIRC 08106
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Ms J Isitt on her own behalf
Respondent
Ms J Bartlett and Mr J Van Der Ende
_________________________________________________________________________________________________________
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Reasons for Decision
(Ex tempore)
The application presently before the Commission is one by Julie Isitt against the respondent described as Synergy CRM
Pty Ltd. The applicant’s claim in short is that on or about 8 August 2002 she was unfairly dismissed by the respondent as
a consequence of the disclosure of a police federal clearance. The applicant claims compensation for loss and does not
seek reinstatement by the terms of her claim.
The respondent in short denies that the applicant was unfairly dismissed and indeed denies that it ever employed the
applicant on the basis of what it described as a conditional offer of employment.
The facts of the matter are relatively straightforward and are these. The applicant testified that she signed an offer of
employment on or about 2 August 2002 for employment with the respondent in its call centre operations. It is common
ground that prior to the offer of employment by the respondent, the applicant was employed by a company by the name of
Telequity which commenced on or about 27 October 2001. It is also common ground that the respondent some time prior
to the 2 August 2003 had arranged to acquire certain contracts operated by Telequity and to acquire the workforce as a
consequence.
The applicant testified that once having signed the offer of employment documents, she was of the view that on Monday
5 August 2002 she commenced employment with the respondent. Her evidence was that at some time prior to 5 August
2002, in accordance with a requirement imposed upon her under the contract of employment document with the
respondent, she made arrangements to obtain a federal police clearance. The evidence also is that the respondent
requested this document to be produced. However it appears that the applicant, on the evidence, refused to comply with
that request on the basis that she had previously made arrangements for its production.
It seems on the evidence before the Commission that a copy of a document described as a police clearance form, which
document was tendered as exhibit A2, was produced by the applicant on or about Tuesday the 6th of August 2002. That
document, which is described as “Police Certificate- Name Check Only” issued by the Australian Federal Police contains
a summary of offences committed by the applicant so described, that being Julie Leanne Isitt on or about 27 July 1999.
There are three offences set out in the police certificate, those offences being the provision of a false name and address,
failing to wear a seatbelt and exceeding the speed limit, in response to which the applicant was fined various amounts.
The applicant said that following the furnishing of the police certificate the respondent’s human resources officer, a Ms
Bartlett, requested that she see her, following which there was a discussion in Ms Bartlett’s office it seemed. There was a
discussion in relation to the content of the police clearance form, with the applicant saying that she was told that she
would not keep her position because of the failure to furnish a clear federal police certificate. The applicant maintains that
on that day she left the premises. The applicant also maintained in her evidence that she did not consider the content of
the police certificate to be relevant, because it did not disclose what she regarded as a criminal offence. In her evidence,
she did not tell the employer this for the same reason.
It appears on the evidence that after the applicant left the respondent’s premises she thereafter received some 4 weeks
wages in lieu of notice and wages owed up to and including, the Commission presumes, Tuesday 6 August. The applicant
gave evidence that following the termination of the employment she worked variously in some occupations and obtained
alternative full-time employment at about the same income received in her previous employment, in about late October
2002.
The evidence on behalf of the respondent was given from its managing director, Mr Van Der Ende. He gave evidence as
to the nature of the transaction with Telequity to acquire certain of its contracts. A condition of that transaction was that
the respondent would employ certain persons previously employed by Telequity, including the applicant.
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Mr Van Der Ende also testified that it was a requirement imposed by clients who contracted with it that employees obtain
federal police clearances and made reference in his evidence to clauses in contracts with clients to that effect. Mr Van Der
Ende’s evidence was that on or about 7 August 2002 he was advised of a problem with the applicant’s federal police
clearance, following which discussions took place between directors and human resources representatives of the
respondent. As a consequence of those discussions, it was Mr Van Der Ende’s evidence that the respondent elected, as he
described it, not to proceed further with the offer of employment in relation to the applicant.
Mr Van Der Ende’s evidence also was that in terms of the arrangements with the applicant on 5, 6 and, it seems, also
probably 7 August 2002, she continued to be paid by Telequity for her wages and payment in lieu of notice, which
monies were however, reimbursed by the respondent following, it appears, an invoicing by Telequity as against the
respondent.
I turn now to my findings in this matter. I am satisfied on the evidence, and I find, that the applicant was originally
employed by a company known as Telequity on 27 October 2001. Some time prior to 2 August 2002 a decision was made
by the respondent to acquire certain contracts operated by Telequity on the basis that certain employees would also
become employees of the respondent upon completion of that transaction.
By letter of 2 August 2002 the respondent offered employment to the applicant, essentially on the same terms and
conditions of employment as she enjoyed with Telequity, save for the condition imposed by the terms of the offer which
were contained at exhibit A1. Exhibit A1 is a letter from Synergy to the applicant, dated 2 August 2002, which sets out
various conditions of employment and it is common ground that those conditions were generally consistent with the
conditions that the applicant had with Telequity.
Notably, and for the purposes of these proceedings, there is a term in the offer dealing with a federal police clearance
which provides as follows—
“Your employment is subject to a current Federal Police clearance certificate stating `No criminal conviction in the last
10 years.’”
The final paragraph of the letter of offer so described, required the applicant to indicate to the employer any requirement
precluding her from accepting the offer in the next working day following its receipt.
The Commission also notes a document tendered as exhibit R1, which appears to refer again to the transaction about
which evidence has been given and the employment of employees by the respondent. Exhibit R1 is a document which is
signed by Mr Allen, described as CEO Telequity, and Mr Van Der Ende on behalf of the respondent. The applicant’s
signature also appears on the document in relation to the acceptance of employment.
Importantly, both exhibit A1 and exhibit R1 refer to the effective date of transfer and the applicant no longer being
employed by Telequity from 5 August 2002. However, it is also important to note the condition contained in exhibit
A1 to which the Commission has referred and to which the Commission will return shortly.
It is common ground on the evidence that the applicant performed work it seems, on 5 and 6 August. There was some
delay, as the evidence disclosed, in the provision of the police clearance which, as the Commission has observed, was not
furnished it seems until on or about 6 August 2002.
The Commission has already referred to the content of exhibit A2 that being the police clearance form. It is notable that
the document does not distinguish between crimes, misdemeanours or simple offences. The document simply says—
“This is to certify that the above named - that being the applicant - has the following criminal matters pending,
convictions, findings of guilt or pecuniary penalties before a Court.”
And the various offences to which I have already referred are there set out.
I am also satisfied on the evidence, and I find, that following a meeting early in the morning on Wednesday 8 August
between the applicant and Ms Bartlett on behalf of the respondent, the respondent advised the applicant to the effect that
the offer of employment which appears to have been contained in exhibits A1 and R1, was not going to be continued and
indeed the applicant would nonetheless continue to be paid by Telequity as the employer, in the respondent’s submission.
The applicant was informed that payments would be made by Telequity in relation to her termination benefits and, as I
have observed and I find, the evidence of Mr Van Der Ende was to the effect that because of the conditions imposed in
relation to the police clearance and the respondent’s view that the applicant did not meet the conditions imposed, it did
elect, following consideration, to not confirm the employment.
The Commission is satisfied, and I find, that the applicant was offered employment by the respondent as set out in the
terms of exhibits A1 and R1. However, it is also plain to the Commission on its face that the document, particularly
exhibit A1, was conditional upon the satisfaction of a term that a federal police clearance is furnished by the applicant.
In my opinion, as a matter of contract law, as with any contract, an offer of an employment contract may be made subject
to the satisfaction of conditions on acceptance, with such conditions having to be met by the acceptor unless they are
subsequently waived by the offeror, in this case the employer. There is no evidence of any waiver in the instant case.
In my opinion, upon its proper construction, the offer and acceptance as contained in exhibits A1 and R1 in this case
constituted and contained an operative condition such that the applicant was required to furnish a police clearance as a
condition of employment. I draw a distinction between the employment and the contract in relation to which the
employment is to be discharged. It may well be the case that there was a contract entered into on or about 2 August 2002,
but in my view that contract was clearly conditional and any employment pursuant to the contract was conditional upon
the satisfaction of the condition precedent. Only upon satisfaction of that condition, in my opinion, was the employment
to be effective and it was open, in my view, as a matter of law for the respondent to withdraw the offer if the condition
was not satisfied.
In that respect I refer to a decision of the Court of Appeal (UK) in Wishart v National Association of Citizens Advice
Bureau Ltd (1990) IRLR 393. In that case the Court of Appeal came to consider the effect of an offer of employment
which contained a condition in relation to satisfactory references being furnished by an applicant for employment to the
employer. In that case the Court of Appeal concluded that albeit there had been an acceptance of the offer by the
prospective employee, it was open for the employer to not proceed with that offer and indeed to withdraw it, on the basis
that the condition precedent in the contract was not satisfied.
In my opinion it is the case, on the respondent’s evidence, that because the federal police clearance, which is exhibit
A2 contained reference to offences, including one for giving a false name and address, all of which offences appear to
derive from the Road Traffic Act 1974 it seems, the respondent considered that the condition was not satisfied in this
case.
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27. In my opinion, the terms of the contract of employment document in relation to the condition concerning a federal police
clearance certificate ought not to be interpreted given the evidence before the Commission, as to it being drawn
effectively by laypersons, in an overly technical manner. It was not drawn with the precision and presence of mind as to
the knowledge of the content of the Criminal Code and the distinction between, for example, a crime, a misdemeanour
and a simple offence. Indeed, exhibit A2, that is the police clearance form itself, draws no distinction whatsoever between
the nature of the offences which are there set out on the face of the document.
28. For the purposes of the contract term, in my opinion the matter must be looked at in the context of the employment
relationship and the obligations imposed upon the respondent by its various clients about which evidence has been given
before the Commission. The Commission considers that the offence of giving a false name and address does involve one
of dishonesty and is distinguishable from the other two offences on the police clearance certificate.
29. In my opinion, the satisfaction of the condition imposed in exhibit A1 is and must be seen to involve a degree of
judgment by the respondent as to making up its mind to firmly confirm the employment of the applicant in satisfaction of
the condition or not. On the evidence, the respondent did not do so in this case and in my opinion, having regard to the
plain terms of the contract the respondent was entitled to do so on the materials before it at the time it made its decision.
30. On this basis, on the facts as I have found them to be, whilst there was a contract to employ the applicant at a future date,
that date which appears to be 5 August 2002, it is also the case that because of the delay in the provision of the federal
police clearance certificate, it was only upon satisfaction of that condition, in my view, that the employment would take
effect. It is clear that on the evidence the employer made a decision that the applicant had not satisfied the condition
imposed upon the employment and, in my view, that decision was reasonably open on the evidence before the
Commission in these proceedings. That being the case, in my opinion, there has been no employment. Therefore there has
been no dismissal and it was open for the respondent to withdraw the offer as it did as a matter of law.
31. There is a distinction in this jurisdiction between a refusal to employ and a dismissal from employment which, in my
view, is the circumstance presently before the Commission and in that regard I refer to the decision of the Industrial
Appeal Court in Board of Management of Princess Margaret Hospital v Hospital Salaried Officers Association (1975)
55 WAIG 543. That being so, and there not being any dismissal, there is no jurisdiction, in my view, for the Commission
to entertain the applicant’s claim.
32. In the alternative, in any event, even if the applicant was dismissed as a matter of law and there was an employment
relationship on foot on and from 5 August 2002, because of the term regarding the provision of the federal police
clearance which was not, in my opinion, satisfied in this case, I am not persuaded that if there was a termination of
employment that in all the circumstances that termination ought be characterised as harsh, oppressive or unfair. For those
reasons the application is dismissed.
_________
2003 WAIRC 08107
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JULIE LEANNE ISITT, APPLICANT
v.
SYNERGY CRM PTY LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 7 MARCH 2003
FILE NO.
APPLICATION 1459 OF 2002
CITATION NO.
2003 WAIRC 08107
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Ms J Isitt on her own behalf
Respondent
Ms J Bartlett and Mr J Van Der Ende
_________________________________________________________________________________________________________
Order
HAVING heard Ms J Isitt on her own behalf and Ms J Bartlett and Mr J Van Der Ende on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________
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Result
Application alleging unfair dismissal dismissed.
Representation
Applicant
Ms K. Lecaude
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Mr S. Scott (of counsel)
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Reasons for Decision
The respondent is an exporter of fresh fruit and vegetables. It employed Karine Lecaude, the applicant in this matter, on 1 July
2002 as an Export Marketing and Sales Manager. Ms Lecaude had responded to an advertised position as follows—
“Export Marketing/Sales Position
This is a senior position required for an expanding fruit and vegetable export company operating out of Canning Vale,
Western Australia. It is preferable that the applicant has previous experience in fruit and vegetables and export and has a
proven record in trading. The person will need to work in a team environment with a small number of people and be self
motivated. Duties include marketing/sales to several overseas countries and liaison with growers/suppliers.”
The rest of the advertisement gave the details of the respondent.
Ms Lecaude e-mailed her résumé and two references, which became exhibit 1 in the proceedings in the Commission.
Ms Lecaude was given two interviews and during the second interview she was offered the job. Her appointment was
confirmed in a brief letter from the respondent (exhibit A(2)). The letter stated that the starting salary was $55,000 per annum
plus a vehicle valued at $5,000 per annum plus superannuation. The letter stated that the position was full-time and permanent
with a six months trial period.
Ms Lecaude commenced employment on 1 July 2002. Ms Lecaude’s evidence of the work she performed was given in a
statement which she read and became her evidence-in-chief. On 27 August 2002 Ms Lecaude had an accident during her work
which resulted in her breaking one rib and her right wrist. She returned to work on the second day after an operation with her
right arm in plaster. She was not able to drive her car and the respondent offered to send someone from the office to pick her
up. Ms Lecaude’s evidence is that at this stage the accident meant that there was a problem in driving to and from work,
driving to the markets and to the airport for inspections, as well as the personal issues of having to get dressed and so on. Ms
Lecaude had a second operation on 11 September 2002. She spent three days in hospital and three days at home and returned to
work on 17 September 2002.
On 2 October 2002 Mr Conrad Sumich, the Managing Director of the respondent, spoke to her at around 6:00pm and said that
he had decided not to proceed with Ms Lecaude’s employment. Ms Lecaude’s evidence is that when she asked for the reason,
Mr Sumich said that he had made up his mind and that was his decision. He confirmed that it meant she should not come to
work the next day. He intended to pay her two weeks’ salary in lieu of notice. Ms Lecaude stated that professional companies
usually give notice in advance and that is usually one month. She said that it would be fair to pay one month and Mr Sumich
agreed with this. Ultimately, Ms Lecaude’s employment ended that day with the payment of four weeks’ salary in lieu of
notice.
Ms Lecaude commenced receiving workers’ compensation payments and it is part of her evidence in the Commission that she
did not receive the four weeks’ pay in lieu of notice because that became her workers’ compensation payment for the month.
That is a matter to which I shall return subsequently. However, for the purposes of this claim of unfair dismissal, Ms Lecaude’s
employment was terminated with the payment of four weeks’ salary in lieu of notice.
Ms Lecaude claims that her dismissal is unfair. In fact, in her evidence in the Commission she stated that her dismissal was
harsh, oppressive, capricious and arbitrary. In the Notice of Application filed in the Commission Ms Lecaude states that she
believes her dismissal was unfair because of the injury which she had in August which meant that she could not carry out her
duties 100%. She states that she was unable to use a computer keyboard with both hands as she is right handed and her
accident resulted in a broken right wrist. She could not drive and used only her left hand at work. She therefore believes she
was dismissed whilst she was sick. She stated that she feels used. In her statement that became her evidence-in-chief, she states
that she was shocked when she was fired and that she had not been so humiliated in her life. Her previous employment,
including Russian government organisations and the New Zealand Dairy Board where she had worked for five years, and the
Technical University in Russia where she worked for 9 years, had been employment where no one had wanted her to leave.
She accuses the respondent of having “no idea about international trade and marketing”, having “no advertising, no exposure,
no vision for potential business development”, yet they dismissed her.
She stated that there was no reason given for her termination and she was only receiving positive feedback during the three
months of her employment. She felt that the manner of her dismissal could apply to somebody who had committed a crime,
theft or other serious misconduct. She stated that the respondent refused to give her a reference.
The respondent presented its evidence through Mr Conrad Sumich. The respondent is a small business employing
approximately five persons. Mr Sumich is the Manager who works in the business as well as being the Managing Director. He
stated that in the business, mistakes can be costly and put relations with customers in jeopardy for the future. The business is
competitive with a number of exporters targeting the same importers.
He stated that the respondent was looking for a senior person to do market research and the development of markets in the
Middle East and the Indian sub-continent. The person also would do business with established customers. The person would
work unsupervised and may in the future have a team underneath that person.
The respondent found Ms Lecaude’s background as being of relevance and she seemed highly organised and efficient. The
respondent appreciated that it would have to teach industry specific matters to Ms Lecaude, for example matters to do with
varieties of fruit and vegetables, their seasons, packaging standards and marketing requirements and so on. Ms Lecaude was
diligent, hard working and spent considerable time on research. Ms Lecaude had a good work ethic.
Mr Sumich stated that the key issue of the day-to-day variables of pricing and supply, however, were issues which Ms Lecaude
did not appear to recognise as problems. It required a nimble mind to send to customers the right quality product at the right
price because supply of fruit and vegetables can change dramatically over the day with a considerable variation in price. A
number of examples were given by Mr Sumich.
Mr Sumich stated that he sat at a desk opposite Ms Lecaude which meant that they were both in constant contact. He stated
that many things were done well by Ms Lecaude but that she continued to fail to appreciate the problems which arose because
of the variables in the fruit and vegetable export market. It was not so much that Ms Lecaude might not know the solutions to
the problems. Mr Sumich recognised that knowing the solutions would only come with experience. It was that Ms Lecaude, in
his view, failed to see the problems and therefore had no feeling or sensing of how the problems may be responded to.
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Mr Sumich concluded that the holder of a senior position needed this quality and although Mr Sumich raised these issues
“daily” he noticed no improvement. Therefore, notwithstanding that Ms Lecaude was a keen employee, excellent to work with
and everyone in the office got on well with her and liked working with her, the ability to trade fruit and vegetables was not
going to work. He concluded that he could not see any point in waiting a further three months for the conclusion of the trial.
His concept of a trial period was such that at any point along the trial Ms Lecaude and the company could part company.
Once he realised there was no point in carrying on and that there was no long term basis he informed Ms Lecaude of the
decision. He told her it was not working out and, on his evidence, he believes he raised certain examples with her. He stated
that he did not wish to continue with the employment relationship. He indicated he would pay two weeks’ salary in lieu of
notice and in response to Ms Lecaude saying that was not long enough, he agreed to pay four weeks’ salary in lieu of notice.
He denied that the manner of dismissal was in any way related to dismissing someone for misconduct. In his view there was
simply no point in continuing the relationship but he was happy to pay out the time of one month which otherwise would be
spent in the office. He stated that he has never told her he would not give her a reference.
Mr Sumich’s evidence was that Ms Lecaude’s injury had no role in the decision to end the probationary period. While Mr
Sumich acknowledged that Ms Lecaude’s injury affected the mechanical side of carrying out her tasks, for example
handwriting and driving, it did not affect Ms Lecaude’s ability to use the telephone and e-mail and the respondent was happy
to pick her up when she was unable to drive. Ms Lecaude had not made a fuss of her injuries and it was clear that she wished to
be at work. On one or two occasions when she stated that she was sore, Mr Sumich told her to go home but she often would
not leave until later in the afternoon. He found Ms Lecaude most co-operative in relation to her injury, to be a person with
great enthusiasm and she did her work well.
Consideration
Ms Lecaude was employed for a six month probationary period. She was dismissed approximately half way through that
period. A probationary period of employment is of significance. Indeed, s.23A(2) of the Industrial Relations Act
1979 expressly states—
“In determining whether the dismissal of an employee was harsh, oppressive or unfair the Commission shall have
regard to whether the employee—
(a)
at the time of the dismissal, was employed for a period of probation agreed between the employer and
employee in writing or otherwise; and
(b)
had been so employed for a period of less than 3 months.”
The inclusion in the Act of a reference to probation can be taken to mean at the least that it is a factor of significance.
Ms Lecaude had been employed for one day more than 3 months. Nevertheless, the fact that Ms Lecaude was employed for a
probationary period remains significant. Even though Ms Lecaude’s circumstances fall outside the statutory prescription of
s.23A(2), the requirement on the Commission to decide matters according to equity, good conscience and the substantial merits
of the case will require the Commission to take into account, and give due weight to, the evidence that Ms Lecaude was on a
trial period when she was dismissed.
Even if both Ms Lecaude and the respondent regarded it as a “formality”, and that is her evidence, an employer throughout the
period of probation, retains the right to see whether or not he or she wants the employee in employment. The employer is
entitled to consider the employee as if the employee was still at first interview. Probation is an extension of the selection
process, a period of learning and a time for attention, assessment and adjustment to standards of performance and conduct, a
time for teaching, training and counselling. The employee must establish his or her suitability for the position and the employer
must give the employee a proper opportunity to prove himself/herself but reserves the right to terminate the employment with
appropriate notice providing he or she has reason for so doing. An employee on probation can expect to be counselled and
informed that he or she is not meeting the required standards and to be given reasonable training and warned of the possible
consequences of a failure to improve (East Kimberley Aboriginal Medical Service v. The Australian Nursing Federation,
Industrial Union of Workers Perth (2000) 80 WAIG 3155 at 3158).
I turn to consider the reasons why Ms Lecaude says that her dismissal was unfair. In her Notice of Application she states that
her dismissal related to her injury. I have considered the evidence of Mr Sumich on this issue and find his evidence to be
credible. I have no doubt that Ms Lecaude’s injury caused her pain and discomfort and prevented her from doing some of the
mechanical issues concerning her job. However, it is equally clear that Ms Lecaude took the absolute minimum amount of time
off work. She attended for work the day after her first surgery. She had only six days absence after her second surgery. She has
an excellent work ethic and indeed, she describes herself as a workaholic. Apart from the injury affecting her handwriting there
is no evidence before the Commission which could allow the Commission to conclude that apart from her absences, her injury
had any significant effect upon the performance of her work.
Rather, the evidence of Mr Sumich regarding the reasons for the termination of the probationary period related to matters
entirely distinct and separate from the workers’ compensation injury. On the evidence overall, Mr Sumich’s evidence is quite
credible. The balance of the evidence therefore does not show that it is more likely than not that Ms Lecaude was dismissed
because of her injury. I therefore reject Ms Lecaude’s claim that her dismissal was as a result of the injury that she received.
Ms Lecaude stated that there was no reason given for her dismissal and she only received positive feedback during the three
months of her employment. In her evidence before the Commission Ms Lecaude said that the comments that she received were
positive with words such as “well done”, “wonderful”, and “wow”. At no instance had there been any negative comment or an
indication that she was doing wrong. She gave an example of two previous customers in India who had stopped buying
produce from the respondent and she renewed their business such that the customers sent two to three orders a week. Ms
Lecaude was pleased and flattered.
The evidence of Mr Sumich was that there was ongoing communication between him and Ms Lecaude because of the close
proximity between them sitting opposite each other on a day-to-day basis. They worked together and discussed most shipments
extensively. Mr Sumich stated that this took a lot of time on his behalf. Mr Sumich felt he constantly pointed things to
consider. Mr Sumich said he felt that he continually raised issues although he did so in a way that tried to be positive in
pointing out the areas to improve, to study closer and give feedback. He would rather do that than “scream the house down”.
He may not have said that he was dissatisfied or not happy but he would have said that there were areas that needed more
concentration but none of those areas seemed to change very much when he did so.
Within the context of a probationary period, the task of the Commission is to assess fairness according to the facts. I take into
account Ms Lecaude’s proven history of work with the New Zealand Dairy Board, a global supplier of dairy ingredients, and
the in-depth knowledge she then acquired. I also appreciate her recognition that she had no expertise at all in fruit and
vegetables (which she had made clear prior to her being offered the position) and the need to process a lot of information in
order to be on top of things and bring more markets and business to the company.
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I accept the evidence of Mr Sumich that the variables of the marketing and export of fruit and vegetables is critical to the
respondent’s operations and the differences between small business and a large commercial organisation. I have paid attention
to the evidence of the examples given by Mr Sumich where he believed Ms Lecaude did not recognise the problems associated
with those variables, together with those examples upon which Ms Lecaude cross-examined Mr Sumich. I have the impression
that Mr Sumich’s evidence is to be preferred on those examples. I therefore accept that the reasons why Mr Sumich decided no
longer to continue with the probationary employment are made out.
I am also satisfied that he raised these issues in a counselling sense with Ms Lecaude because of his evidence that these were
raised on a frequent and daily basis. It should not be necessary, in my estimation, for Ms Lecaude to have been formally
warned that if she did not attend to certain matters her probationary employment would not be continued. Rather, I accept the
submission made by Mr Scott, of counsel, who appeared on behalf of the respondent that the procedure adopted by Mr Sumich
should have been sufficient for any attention to these issues to be apparent.
Ms Lecaude complained that she was not given a reason for her dismissal and, in large part, I suspect that that is correct. Mr
Sumich, when cross-examined by Ms Lecaude was unable to recall the conversation in detail, and although he believed he did
put forward an example or some examples, I am not satisfied from the evidence that he did so. I have no difficulty accepting
that an employee is entitled to know why they are being dismissed. I am satisfied that did not occur in this case.
However, I am satisfied from the evidence overall that in the context of a probationary employment the respondent was within
its rights to not continue with the probationary employment and that the failure on Mr Sumich’s part to specify the reasons to
Ms Lecaude does not make what otherwise was a fair dismissal an unfair dismissal. In particular, I am left with the impression
that had Mr Sumich informed Ms Lecaude of the reasons as he gave them in the hearing in the Commission, of itself, the
explanation would not have made any difference to the outcome. I reach this conclusion because although Ms Lecaude referred
to some of the variables as “detail” I am satisfied from the evidence overall that in the context of the small business that to the
respondent those details are in fact important problems. I accept Mr Sumich’s evidence in some of the examples he gave that
the price differences which occur over time can erode the respondent’s profit margin. Accordingly, while I find that Mr
Sumich did not give the reasons for dismissal which he ought to have done at the time that he dismissed Ms Lecaude, in the
context of this case overall, that is only one matter to be taken into consideration by the Commission.
Ms Lecaude also stated that she was shocked when she was fired and that she had not been so humiliated in her life before. She
believes that led to a loss of self esteem and contributed to her not being able to find alternate employment. Ms Lecaude
conceded that the difficulty in finding alternative employment immediately in the period between October and the Christmas
leave period would have contributed to the low feeling of self esteem.
In considering this aspect of Ms Lecaude’s claim I take into consideration that every dismissal will of necessity cause some
degree of distress to the employee being dismissed. Section 23A of the Industrial Relations Act 1979 provides a power to the
Commission to compensate a dismissed employee who suffers injury as a result of the dismissal, and the word “injury” can
include the feeling of distress and loss of self esteem to which Ms Lecaude makes reference. However, I have been persuaded
by the evidence that any feeling of low self esteem arose as much from the regrettable failure to find alternate work as it did
from the dismissal.
In reaching that conclusion, I fully acknowledge Ms Lecaude’s evidence that she felt distressed. Indeed, it is telling that she
has regarded the respondent as being unprofessional, and “employers who do not know what to do, who have no idea about
international trade and marketing, who have no advertising, no exposure, no vision for potential business development” and yet
they dismissed her. In balancing the evidence overall, however, I do not conclude that the respondent is as Ms Lecaude has
described and in the context of the probationary period, the respondent was able to terminate the probationary employment.
Indeed, Ms Lecaude herself concedes that not only could she have left the probationary employment herself and she recognises
the purposes of a probationary employment, but also she herself “kept her options open” regarding other employment. Ms
Lecaude conceded in cross-examination and that, may be, she would herself have left. Even if Ms Lecaude was changing her
mind set (as she stated), became flexible and devoted herself to the task, she kept her options open.
Two matters remain. Ms Lecaude complains that the respondent did not give her a reference. The respondent is under no
separate obligation to provide an employee with a reference. If one had been promised, it ought to have been given. However,
in the context of the case presented to the Commission, it is not an issue in which the Commission will become involved. The
failure to provide a letter of reference does not otherwise render a dismissal unfair for the purposes of the Commission’s
jurisdiction. In addition, in Ms Lecaude’s statement which became her examination-in-chief she referred to an offer of
reference made at a meeting in the Commission on 4 December 2002. Her response was that the respondent should look at her
references from “real professional companies” and the respondent’s reference would not mean anything. If Ms Lecaude values
a reference from the respondent so lightly, her complaint that the respondent did not give her a reference does not itself appear
to be an issue of significance.
The final matter concerns Ms Lecaude’s belief that the payment of four weeks’ salary in lieu of notice was in fact her workers’
compensation payment and that she received only the one payment, and not both. I am satisfied from the evidence of Ms
Lester, the accounts manager and bookkeeper who was called by the respondent and who was responsible for making the
payments, that in fact Ms Lecaude was paid one month’s salary in lieu of notice and in addition the workers’ compensation
payments for the same period. I am satisfied from the document headed “Remittance Advice” dated 7 October 2002 (attached
to exhibit A, page 3) that four weeks’ salary in lieu of notice was paid. I am also satisfied from page 6 of that same exhibit that
four weeks’ workers’ compensation payments were paid as from 3 October 2002. In any event, it is not within the jurisdiction
of this Industrial Relations Commission to resolve the matter. Once the Commission is satisfied that four weeks’ salary in lieu
of notice was indeed paid, the Commission can take the matter no further.
Conclusion
For all of the above reasons I find that Ms Lecaude’s termination was done in accordance with the reasons for the probationary
period. There was no obligation according to the terms of employment in this matter for the respondent to employ Ms Lecaude
for the full six month period. There was no period of notice of termination agreed between Ms Lecaude and the respondent at
the time she was employed. At the time of dismissal an agreement was reached between Ms Lecaude and the respondent that
four weeks’ salary in lieu of notice would be paid and that that was considered to be a fair sum. While I accept that that does
not imply any agreement on Ms Lecaude’s part that she should have been dismissed, I take into account that the respondent
paid in lieu of notice a sum three times greater than the one week’s notice or payment in lieu which is contained in s.170CM of
the Workplace Relations Act 1996 for an employee who is not on probation who has less than one year’s service.
For all of the above reasons, I therefore find that Ms Lecaude has not demonstrated that her dismissal on balance was unfair
and accordingly her application is hereby dismissed.
_________

1218

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

2003 WAIRC 08109
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KARINE LECAUDE, APPLICANT
v.
TRIDENT PRODUCE PTY LTD, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
WEDNESDAY, 9 APRIL 2003
FILE NO.
APPLICATION 1793 OF 2002
CITATION NO.
2003 WAIRC 08109
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal dismissed.
Representation
Applicant
Ms K. Lecaude
Respondent
Mr S. Scott (of counsel)
_________________________________________________________________________________________________________
Order
HAVING HEARD Ms K. Lecaude on her own behalf as the applicant and Mr S. Scott (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
THAT the application is hereby dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________
2003 WAIRC 08077
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ADAM LLEWYLLN CALEB LEWIS, APPLICANT
v.
PAUL & PETA NORTH T/AS EASTMERE NOMINEES PTY LTD, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE
FRIDAY, 4 APRIL 2003
FILE NO/S.
APPLICATION 1377 OF 2002
CITATION NO.
2003 WAIRC 08077
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement. Application for contractual benefits allowed

Representation
Applicant
Mr A Lewis on his own behalf
Respondent
Mr P North
_________________________________________________________________________________________________________
1

2

3

4

5

Reasons for Decision
This is an application by Adam Llewylln Caleb Lewis (“the applicant”) pursuant to s.29(1)(b)(i) and (ii) of the Industrial
Relations Act 1979 (“the Act”). The applicant claims that he was unfairly terminated from his employment with Eastmere
Nominees Pty Ltd (“the respondent”) on 2 August 2002. The applicant is also claiming two weeks’ pay in lieu of notice as a
denied contractual benefit. The respondent claims that there was no unfair termination as the applicant resigned of his own
volition on 2 August 2002. As the applicant resigned no notice payment is due to the applicant.
Correction of the Respondent’s Name
It became apparent to the Commission subsequent to the hearing of this application that the correct name of the respondent is
Eastmere Nominees Pty Ltd and not Paul and Peta North trading as Eastmere Nominees Pty Ltd. During these proceedings
there was substantial documentation tendered as evidence by both the applicant and the respondent confirming the correct
name of the respondent. In the circumstances, it is my view that I should exercise the discretion available to me to correct the
name of the respondent. I do so on the basis that this amendment does not adversely impact on the respondent. Therefore,
under the powers conferred on the Commission pursuant to s.27(1)(m) of the Act I will order that the name of the respondent
be amended to read Eastmere Nominees Pty Ltd.
Background
It was not in dispute that the respondent employed the applicant on 20 June 2001 as a sales person and that the applicant
worked with the respondent until 2 August 2002. The applicant’s duties included selling camera and video equipment in the
respondent’s Carillon Arcade shop. The terms and conditions of the Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977 (No R32 of 1976) (“the Award”) was implied into the applicant’s contract of employment.
The respondent paid the applicant an average weekly wage of $711.69 gross. This included a weekly wage of $525 gross, plus
commission. This average weekly income is confirmed in Exhibit A2, which is a copy of the applicant’s 2002 Tax Return.
The Applicant’s Evidence
The applicant gave evidence. In July 2002 the applicant approached the respondent’s Manager, Mr Paul North, and enquired
why his name was not on the work roster for that month. Mr North told the applicant that there was confusion about the roster
and the applicant had been inadvertently left off. On this basis Mr North gave the applicant four days’ notice to take three
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weeks’ annual leave. The applicant stated to Mr North that this was not convenient as he wanted to use his annual leave
entitlements to holiday in Queensland at a later date. Mr North stated that this was the only time that his holidays could be
taken. In the event, the applicant reluctantly took leave and there was an agreement made at the time between the applicant and
Mr North that the applicant would take an additional week’s leave at the end of August 2002. On this basis the applicant
commenced leave on or about 9 July 2002.
As the applicant was dissatisfied with the way in which Mr North had handled the applicant’s taking of annual leave the
applicant made a decision to seek out alternative employment. The applicant approached three camera stores located in the city
seeking employment. When the applicant approached the managers of these stores he requested that his approach be kept
confidential given the nature of the industry in which he worked.
The applicant returned to work in the last week of July 2002. On 1 August 2002 he approached the respondent’s main
competitor, Plaza Cameras, about the possibility of being employed as a sales representative. At that time he was told there
was no job available. He then left a copy of his resume with staff at Plaza Cameras.
The applicant stated that on the 2 August 2002 he arrived at work at 9.00am for his usual 12 hour shift and commenced duties
as normal. At approximately 9.05am Mr North arrived at the shop. The applicant stated that he approached Mr North to discuss
the additional week’s leave which was due to him in August as the applicant wished to confirm the dates on which this leave
would be taken. The applicant stated that as a result of this discussion Mr North agreed to the applicant taking this leave on
25 August 2002.
Subsequent to this discussion Mr North asked the applicant to step outside the store into the Arcade. Mr North asked the
applicant if he had applied for a job with Plaza Cameras. The applicant responded that he had spoken to Plaza Cameras about a
position but no job offer had been made to him. Mr North asked the applicant why he was interested in obtaining employment
with Plaza Cameras. The applicant stated that he was unhappy about what had happened to him in relation to the taking of
annual leave. The applicant stated that Mr North responded by saying that the applicant was underhand and sneaky and was
going behind Mr North’s back to his main competitor. The applicant stated that Mr North demanded that he resign
immediately. The applicant stated that he wanted two weeks’ notice of his termination. Mr North replied that he would not
give him notice. The applicant stated that he offered to work the two weeks’ notice period that should have been due to him,
but the respondent refused to allow that to occur. The applicant stated that he had not been offered any positions with other
camera shops at that stage and he had no immediate job prospects. Mr North again told the applicant that he had to resign
immediately. The applicant was shocked by Mr North’s actions because he had never been terminated before nor had he been
subject to any work related disciplinary proceedings. Subsequent to this discussion the applicant followed Mr North back into
the store. Mr North then stated to the applicant that if he did not resign he would not receive the entitlements due to him. The
applicant took this as a threat that if he did not resign then monies owing to him would be withheld. He asked Mr North what
he wanted the applicant to write and the applicant hand wrote his resignation accordingly, and handed it to Mr North (Exhibit
A4). The applicant then gathered his personal belongings and left the store immediately. The applicant stated that whilst he did
this Mr North was watching him and he felt like a criminal.
At this stage the applicant was worried about the prospect of not having any income as he had a number of financial
commitments that had to be met. The applicant stated that he walked to Plaza Cameras and told staff there that he had been
sacked. The applicant then went home and was contacted by a representative of Plaza Cameras. He was offered a job to start
the next day in their Carillon Arcade store. Later that day the applicant filed a complaint with the Western Australian Industrial
Relations Commission (“the Commission”) and served it on the respondent.
The applicant confirmed that he commenced employment with Plaza Cameras the day after he was terminated by the
respondent. He has been undertaking substantial overtime whilst employed by Plaza Cameras to earn as close as possible to
what he was earning with the respondent. The applicant stated that in his current position he is earning $495 nett per week
which includes his base weekly rate of pay and a small commission. The applicant stated on the basis that his normal weekly
base rate of pay with the respondent was $525 gross he is seeking $1050 gross for two weeks’ pay in lieu of notice. The
applicant confirmed that Exhibit A1, a pay slip outlining the applicant’s earnings whilst employed by Plaza Cameras, includes
all base wages, overtime and bonuses the applicant received whilst employed with Plaza Cameras up to 9 January 2003. It
demonstrates that the applicant was paid on average $621.64 gross per week.
It was put to the applicant in cross examination that he did not object when Mr North told the applicant that he had to take
annual leave in July 2002. The applicant stated that he expressed dissatisfaction about taking the holidays at the time but he did
not specifically object to taking leave. It was put to the applicant that there had been no issues that the applicant had with the
respondent whilst he was employed by the respondent. The applicant stated that there had been one issue relating to a dispute
over commission payments however, this was satisfactorily dealt with. There was also one instance when he received his
wages one week late.
It was put to the applicant that his resignation letter (Exhibit A4) was written in a friendly tone. The applicant disputed this.
Mr Ashley Heuchan gave evidence. He is one of the Principals of Plaza Cameras. Mr Heuchan stated that on the afternoon of
2 August 2002, he recalled that he was contacted by a member of his staff and informed that the applicant was no longer
employed by the respondent. Mr Heuchan stated that once he was aware of this he made a decision to employ the applicant and
contacted him on the afternoon of 2 August 2002 to offer him a job commencing the next day.
Mr Heuchan stated that the applicant had not been offered any position with Plaza Cameras prior to 2 August 2002. Under
cross examination he confirmed that the applicant approached Plaza Cameras on 1 August 2002 looking for work but Plaza
Cameras did not employ the applicant at that time. Subsequent to the applicant’s approach to Plaza Cameras on 1 August
2002 Mr Heuchan read the applicant’s resume. He understood that the applicant had a good record working in the camera sales
industry and on that basis he made a decision to employ the applicant once he found out that the applicant was no longer
employed by the respondent.
Mr Heuchan confirmed that Exhibit A1, the applicant’s pay details relating to Plaza Cameras, includes all payments, wages,
bonuses and commissions paid to the applicant whilst he has been employed by Plaza Cameras.
Under re-examination Mr Heuchan reiterated that the applicant was not offered work with Plaza Cameras prior to the 2 August
2002.
The Respondent’s Evidence
Mr North gave evidence. He stated that he had heard in the last week of July 2002 that the applicant had been seeking work
with other companies operating in the camera sales industry. When the applicant returned to work on 2 August 2002 Mr North
stated that he approached the applicant at approximately 9.15am and asked the applicant if he had been applying for jobs with
other camera sales companies. The applicant agreed that he had applied for a job at Plaza Cameras. Mr North stated that during
this discussion the applicant agreed to resign. Subsequent to this discussion the applicant went inside the store and wrote out
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his resignation letter on the basis that he was commencing employment the following day with Plaza Cameras. Mr North gave
evidence that he was shocked that the applicant was unhappy working with the respondent.
Under cross examination Mr North was asked if on the morning of 2 August 2002 he recalled the applicant raising the issue of
the outstanding week of annual leave due to the applicant. Mr North stated that he may have discussed this issue with the
applicant. Mr North also stated under cross examination that he was already at the store when the applicant arrived for work
that morning. He confirmed that he officially heard that the applicant had obtained a job with Plaza Cameras on the afternoon
of 2 August 2002. He also stated that Plaza Cameras is the respondent’s biggest competitor in the city.
Submissions
The applicant maintained that he was not offered a position with Plaza Cameras until after he was terminated by the
respondent. The applicant maintained that he did not resign of his own volition as Mr North forced him to write out his letter of
resignation. The applicant had no alternative but to resign when Mr North stated to him that entitlements due to him would not
be paid unless he resigned. The applicant believes that his termination was unfair because he was given no warnings about his
performance and a proper process was not followed in effecting his termination. Further, the applicant stated that there was no
valid reason for his termination. The applicant claims it is appropriate in the circumstances that he receive proper notice, which
is two weeks’ pay as specified under his contract of employment. The applicant maintains that he is also due compensation for
the difference between what he is currently earning and what he was earning with the respondent, plus compensation for
injury.
The respondent stated that there was confusion as to when the applicant obtained a position with Plaza Cameras. The
respondent maintained that the applicant resigned on 2 August 2002 because he had secured a job with Plaza Cameras. The
respondent submitted that the applicant had not suffered any financial loss as a result of ceasing employment with the
respondent as he commenced employment the next day with Plaza Cameras, therefore no monies are due to the applicant.
Findings and Conclusions
Credibility
I listened carefully to the evidence given in these proceedings and closely observed the witnesses. The applicant had a clear
and detailed recollection of the relevant events and his evidence was corroborated by the evidence of Mr Heuchan. I do not
have the same confidence in the evidence given by Mr North. His evidence was vague and unconvincing and he was not
forthcoming in his evidence during cross examination. On this basis where the evidence conflicts I prefer the evidence given
by the applicant and Mr Heuchan to the evidence given by Mr North.
Was the applicant terminated?
In this particular case there needs to be a determination as to whether or not a dismissal occurred.
In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court
of Australia said—
“termination at the initiative of the employer” involves a “termination in which the action of the employer is the principal
contributing factor which leads to the termination of the employment relationship”.
“[A]n important feature is that the act of the employer results directly or consequentially in the termination of the
employment and the employment relationship is not voluntarily left by the employee. That is, had the employer not taken
the action it did, the employee would have remained in the employment relationship”. See Macken, McCarry and
Sappideen’s Law of Employment 4th Edition page 227-228.
If a dismissal takes place, the test for determining whether a dismissal is unfair or not is to be applied. The question is whether
the employer acted harshly, unfairly or oppressively in dismissing the applicant. This is outlined by the Industrial Appeal Court
in Undercliff Nursing Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA
Branch (1985) 65 WAIG 385. The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair.
Whether the right of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly
against the applicant as to amount to an abuse of the right needs to be determined. A dismissal for a valid reason within the
meaning of the Act may still be unfair if, for example, it is effected in a manner which is unfair. However, terminating an
employment contract in a manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of
Esperance v. Mouritz (1991) 71 WAIG 891 and Byrne v. Australian Airlines (1995) 65 IR 32). In Shire of Esperance v. Mouritz
(op cit), Kennedy J observed that unfair procedures adopted by an employer when dismissing an employee are only one
element that needs to be considered when determining whether a dismissal was harsh or unjust.
Based on my views on witness credit and on the evidence given in these proceedings I make the following findings.
In my view the applicant was terminated at the instigation of the employer, thus a dismissal did take place.
It was not in dispute that the applicant was employed by the respondent as a camera sales person on 20 June 2001 and ceased
working with the respondent on 2 August 2002, and there was no issue about the applicant’s performance whilst he was
employed by the respondent. It is also clear on the evidence that the applicant had been unhappy working with the respondent
for at least a month prior to this date. On the applicant’s own evidence he sought out alternative employment with other camera
shops in the city subsequent to having a problem with Mr North about the taking of annual leave. I accept the applicant’s
evidence that there was a dispute between the applicant and Mr North in July 2002 about the applicant having to take annual
leave prior to him wishing to do so, because the applicant was left off the store roster.
On the morning of 2 August 2002, subsequent to the applicant returning from annual leave matters came to a head. I find that it
was at the instigation of Mr North that the applicant was required to meet with Mr North on the morning of 2 August 2002 to
discuss his ongoing employment with the respondent. At this stage Mr North had found out that the applicant was seeking out
alternative employment and he was annoyed by this. When the applicant confirmed that he had been looking for employment
with other camera shops Mr North then required the applicant to write out a letter of resignation, effective immediately. It was
as a result of writing this letter that the applicant ceased working with the respondent on 2 August 2002. In my view, as Mr
North demanded the applicant write out his letter of resignation this led to a termination at the initiative of the respondent.
Even though the applicant was seeking out alternative employment at the time, in my view this was not sufficient conduct on
the part of the applicant to warrant the termination of the applicant’s contract of employment. Further, there was no
performance issue relating to the applicant. In the circumstances I find that there was no substantive reason for the respondent
to terminate the applicant’s contract of employment.
In my view the applicant was denied procedural fairness. It was not put to the applicant that the respondent had a problem with
the applicant seeking out alternative employment with the respondent’s competitors. Further, the applicant was not given
notice of his termination. The applicant was given no opportunity to respond to these issues. When applying relevant
authorities in this case I find the respondent unfairly terminated the applicant both substantively and procedurally.
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31 It is clear on the evidence, and I find, that the applicant had not obtained alternative employment prior to 2 August 2002. I
accept the applicant’s evidence, corroborated by the evidence of Mr Heuchan, that even though the applicant commenced
employment the following day with Plaza Cameras, this job was only confirmed subsequent to the applicant being terminated
by the respondent on the morning of 2 August 2002.
32 Reinstatement is not being sought by the applicant. I am satisfied on the evidence that the working relationship between the
applicant and the respondent has broken down such that an order for reinstatement would be impracticable. It is also clear on
the evidence that the applicant obtained suitable alternative employment the day after he was terminated. Accordingly I am
satisfied that the applicant has taken reasonable steps to mitigate his loss.
Compensation
33 I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886. It is clear that the
applicant was terminated without notice. The applicant is entitled to appropriate notice on termination. The applicant’s contract
of employment incorporated those terms and conditions outlined in the Award. Under the award at least two weeks’ notice is to
be given on termination. In the circumstances it is appropriate that an order issues for two weeks’ notice to be paid to the
applicant. This amounts to $1,423.38 gross ($711.69 x 2).
34 The applicant is seeking compensation for the difference between his current earnings and what he was earning whilst he was
employed by the respondent. This amount equates to $90.05 gross per week ($711.69 - $621.64). It is clear, and I find, that the
relationship and trust between the applicant and the respondent had deteriorated significantly when the applicant was
terminated on 2 August 2002. Thus, I have formed the view that the applicant would not have remained employed by the
respondent for a period of any more than four weeks subsequent to his termination. Thus, I will issue an order for
compensation for the loss that the applicant has suffered in taking up an alternative position for a period of four weeks. This
amount is $360.20 gross ($90.05 x 4).
Injury
35 The applicant is seeking a payment for injury. The notion of injury must be treated with some caution (AWI Administration
Services Pty Ltd v Andrew Birnie (2001) 81 WAIG 2849 at 2862). Further, there will be a degree of distress in most dismissal
cases (Lynam v Lataga Pty Ltd (2001) 81 WAIG 986). In this case I am of the view that even though the applicant was
terminated unfairly and in a summary fashion, the applicant has not demonstrated any injury over and above that normally
associated with a termination. On this basis the applicant’s claim for a payment for injury is denied.
36 An Order will now issue.
_________
2003 WAIRC 08111
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ADAM LLEWYLLN CALEB LEWIS, APPLICANT
v.
EASTMERE NOMINEES PTY LTD, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
WEDNESDAY, 9 APRIL 2003
FILE NO/S.
APPLICATION 1377 OF 2002
CITATION NO.
2003 WAIRC 08111
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement. Application for contractual benefit allowed
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr A Lewis on his own behalf and Mr P North on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby—
1
ORDERS THAT the name of the respondent be deleted and that Eastmere Nominees Pty Ltd be substituted.
2
DECLARES THAT the dismissal of Adam Llewylln Caleb Lewis by the respondent was unfair and that
reinstatement is impracticable;
3
ORDERS the respondent to pay Adam Llewylln Caleb Lewis compensation in the sum of $360.20 gross.
4
DECLARES THAT Adam Llewylln Caleb Lewis was denied a benefit under his contract of employment.
5
ORDERS the respondent to pay Adam Llewylln Caleb Lewis the sum of $1,423.38 gross.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08143
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MARTIN WILLIAM LEYSSENAAR, APPLICANT
v.
DARREN BRACEWELL, SEAGATE HOLDINGS PTY LTD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
MONDAY, 14 APRIL 2003
FILE NO.
APPLICATION 127 OF 2003
CITATION NO.
2003 WAIRC 08143
_________________________________________________________________________________________________________

1222

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

Result
Application for extension of time dismissed
Representation
Applicant
The applicant appeared on his own behalf
Respondent
Mr G Smith (of Counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
(Extempore)
The applicant says that he was employed by the respondent and, according to the Notice of Application, his employment
terminated on 6 November 2002. The evidence indicates that on 9 December 2002 the applicant forwarded to the Registry of
the Western Australian Industrial Relations Commission a Form 1, Notice of Application, and attached to that a handwritten
two page letter addressed to Industrial Relations and to Centrelink. By this time I note the application would already appear to
have been out of time.
In accordance with the file notes made by officers of the Registry, and the applicant’s own evidence, I conclude that on the
balance of probabilities an officer of the Registry contacted the applicant on 9 December 2002 on the telephone number
provided on the facsimile transmission copy of the Notice of Application sent to the Registry, and informed him that
particulars of claim needed to be lodged.
On the basis of the file note and the manner in which the document was being treated, it seems that the Registry did not treat
the document received as being an application to the Commission in the absence of the particulars of claim, and sent to the
applicant a package of documents that he would need. I am satisfied that the applicant was advised of the need to deal with this
matter promptly.
On 19 December 2002, the applicant’s then solicitor wrote to the respondent notifying the respondent of an issue in dispute
between them. I note that in that letter the applicant’s solicitor advises the respondent that—
“Our client has filed proceedings claiming unfair dismissal with the Western Australian Industrial Relations
Commission. You will no doubt receive communication from them in relation to his claim.”
On 14 January and 28 January 2003 the Commission’s Registry officer attempted to make contact with the applicant on the
telephone and did speak to him on 28 January 2003, advising him that he needed to complete the documents and send them
back. He appears to have advised that he would provide the documents to his lawyer to do, but that in the absence of the
Commission having them, further documents were provided to him and he was once again advised of the need to act promptly.
On 3 February 2003 the Commission’s Registry received the completed forms, including a form completed by the applicant
headed, “Application lodged more than 28 days after the date of termination of employment”, which would be necessary in any
event, on the basis that the first document received by the Commission, if that constitutes the application, was received on
9 December 2002.
It was not until 7 February 2003 that the applicant served a copy of the Notice of Application and particulars of claim on the
respondent. The applicant’s evidence as to the reason for delay is that he awaited a response from the respondent to his
solicitor’s letter of 19 December 2002. I note that his solicitors wrote to him on 10 January 2003 indicating that they had
received no formal response from the respondent, but saying to the applicant—
“We note that you have forwarded to the writer the Form 1 relating to your claim against Mr Bracewell for unfair
dismissal. Would you please contact the writer on receipt of this letter to discuss the action you intend to take in
relation to the unfair dismissal claim.”
There is no evidence before the Commission as to why, having received that request for information dated 10 January
2003 from his solicitors, the applicant took no further action in respect of the application until he was further prompted on two
occasions by an officer of the Registry, in which case he proceeded to deal with the claim on his own behalf.
Although the applicant says in his evidence that he filed an application on 3 December 2002, I believe he relies for that
purpose on a facsimile transmission he received from the Department of Productivity and Labour Relations on that day, and
that his claim was not made in any form at all to the Commission until 9 December 2002, when it was out of time.
That claim was clearly not treated by the officers of the Registry as being a proper application, and in any event, as it was
already out of time, the question arises as to what action he took to properly detail his claim.
I am not satisfied that it is appropriate for an applicant to do nothing further in respect of a claim where clearly there is some
question as to the status of the claim for some months. Albeit that his solicitor had written to the respondent, the applicant still
had an obligation to finalise the establishment of his claim before the Commission.
Applicants have an obligation to bring claims within the specified time and to prosecute their claims within a reasonable time. I
am not satisfied that in the circumstances of the applicant being in receipt of legal advice as early as 17 December 2002, by
which time his application was already out of time and that he took no further action to respond to urgings of the
Commission’s Registry made on 9 December 2002, 14 and 28 January 2003 until early February 2003.
The length of time in this matter is not short. In the context of the 28 days allowed for the filing of such an application pursuant
to the Industrial Relations Act, 1979, the time is quite lengthy. The reason for delay in the circumstances of the applicant
having legal advice and prompting from the Commission is not adequate.
Accordingly, it is then a question as to whether or not, in the circumstances, I should grant the extension. I weigh that against
the other tests which are to be applied, and am not satisfied that it is appropriate to grant the applicant the extension of time
necessary in which to file the application. If I am wrong in that, then I do consider, in accordance with the requirements of
section 27(1)(a)(ii) and (iv) whether it is appropriate for the matter to proceed in the public interest.
Given the applicant’s lack of diligence in pursuit of the application, in a jurisdiction and in relation to a matter which requires
expeditious treatment, I am of the view that this matter ought proceed no further. Even if the application was lodged on
9 December 2002 the respondent was entitled to believe that there was no application until it was served in February, some
three months after the dismissal. Albeit that the respondent had received advice by letter from the applicant’s solicitor of
10 January 2003, the application was still not served on the respondent even when it was filed in early February, until
7 February 2003. I understand from Mr Smith that there would be a prejudice to the respondent if the matter were to proceed in
the circumstances of the delay. I am satisfied that the applicant has not met the obligation that falls to him to prosecute his
claim with appropriate diligence.
Accordingly I intend to issue an order to dismiss the application.
_________
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2003 WAIRC 08136
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MARTIN WILLIAM LEYSSENAAR, APPLICANT
v.
DARREN BRACEWELL, SEAGATE HOLDINGS PTY LTD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
MONDAY, 14 APRIL 2003
FILE NO.
APPLICATION 127 OF 2003
CITATION NO.
2003 WAIRC 08136
_________________________________________________________________________________________________________
Result
Application for extension of time dismissed
_________________________________________________________________________________________________________
Order
HAVING heard the applicant on his own behalf and Mr G Smith (of Counsel) on behalf of the respondent, the Commission,
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
____________________

2003 WAIRC 08306
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ASHLEY GORDON MCGUIRE, APPLICANT
v.
LIZ BAGGETA OF MILLENNIUM INORGANIC CHEMICALS, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE
MONDAY, 12 MAY 2003
FILE NO.
APPLICATION 245 OF 2003
CITATION NO.
2003 WAIRC 08306
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
The applicant appeared on his own behalf
Respondent
No appearance on behalf of the respondent
_________________________________________________________________________________________________________
1

2

3

Reasons for Decision
This is an application which was lodged at the office of the Registrar on 27 February 2003 in which the applicant claims that
he was harshly, oppressively or unfairly dismissed pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979. The
application states that the date of termination of employment was 25 November 2002, and accordingly the application is out of
time. The application attaches a schedule in support of the applicant’s claim being accepted by the Commission
notwithstanding that it is lodged more than 28 days from the date of termination of employment.
By 15 April 2003, no Declaration of Service had been filed by the applicant to indicate that service of the application had been
affected upon the respondent. Further, there had been no advice from the applicant as to his intentions in respect of the
application to that date. Accordingly, by letter dated 15 April 2003 the Commission wrote to the applicant at the address
contained within the Notice of Application in the following terms, formal parts omitted—
“I am directed to write to you by Commissioner PE Scott and refer to the abovementioned application.
It is noted that you filed the Notice of Application on the 27th February 2003 and no Declaration of Service regarding
service of the Notice of Application on the Respondent has been filed. The Commission also notes that no advice has
been received from you since you filed the Notice of Application as to your intentions regarding this matter.
You are directed to contact me on (08) 9420 4484 no later than 4.00 pm on 22nd April 2003 to advise of your intentions
regarding this application and to file the Declaration of Service. If you have not contacted me by 4.00 pm on 22nd April
2003 it may be assumed that you do not wish to proceed with the application and an order may issue for its dismissal.
Accordingly, it is essential for you to contact me within the specified time to advise if you wish to proceed with this
matter.
In the meantime, should you have any queries please telephone me on 9420 4484.”
By the deadline set within that letter of 22 April 2002, nothing had been heard from the applicant and no Declaration of
Service had been filed. Accordingly, on 24 April 2003, the Commission sent a Notice of Hearing for 8 May 2003 for the
applicant to show cause why the application should not be dismissed. Also on 24 April 2003, the applicant telephoned the
Commission and advised that he had only that day received the Commission’s letter of 15 April 2003 and accordingly, had
been unable to meet the dead line set in that letter. He advised that he was awaiting advice from his solicitor who has been
away, that he would call his solicitor on 29 April 2003 and advise the Commission by the end of the week as to his intentions.
The Commission’s Associate advised the applicant that the Notice of Hearing had been dispatched and that he would need to
present himself on 8 May 2003.
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By 8 May 2003, the applicant had not filed a Declaration of Service indicating service of the Notice of Application upon the
respondent, nor had he advised the Commission by the end of the week following his conversation with the Associate as to his
intentions.
On 8 May 2003, the Commission convened to hear from the applicant as to why the application ought not be dismissed. The
applicant indicated that he had first seen a solicitor some two to three weeks prior to the hearing date, which would have been
at the earliest mid April 2003, almost two months after he had filed the Notice of Application and around the time that the
Commission sent the letter of 15 April 2003 to him. The applicant has indicated to the Commission difficulties associated with
receiving advice from his solicitor and of his solicitor not returning his calls or dealing with him. He says that he assumed that
the solicitor would deal with the service of the application and accordingly, by 8 May 2003, he had still not served the
application.
By the time the applicant first saw his solicitor, according to him around mid April, 2003, the application had been filed for
some six weeks and had not been served. Until that point the applicant was entirely responsible for the lack of service of the
application. The applicant is also bound by the actions of his solicitor. If his solicitor has failed to serve the application in the
two to three weeks since the applicant says that he saw his solicitor, then that situation binds the applicant.
The time frames set out in the Industrial Relations Act 1979 for the filing of unfair dismissal claims, and the requirement in
Regulation 89 for service “forthwith”, it made clear that it is the intention that these matters be dealt with expeditiously and
without undue delay.
In all of the circumstances, with the application still not having been served upon the respondent notwithstanding the
Commission’s letter to the applicant of 15 April 2003, which the applicant says he received on 24 April 2003, which drew the
applicant’s attention to the fact that it still had not been served, and he has indicated no action on his part to rectify that
situation, it is not appropriate that the application should remain on foot. I note that at this stage the application does not have
formal standing as it was not filed within time. Although it may not be technically necessary to formally dismiss the
application, for the sake of clarity an order shall issue to that effect.
_________

2003 WAIRC 08305
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ASHLEY GORDON MCGUIRE, APPLICANT
v.
LIZ BAGGETA OF MILLENNIUM INORGANIC CHEMICALS, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
MONDAY, 12 MAY 2003
FILE NO.
APPLICATION 245 OF 2003
CITATION NO.
2003 WAIRC 08305
_________________________________________________________________________________________________________
Result
Application dismissed
_________________________________________________________________________________________________________
Order
HAVING heard the applicant on his own behalf and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08221
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ANNE-MARIE MCNAMARA, APPLICANT
v.
LOTON HOLDINGS PTY LTD (ACN 009 383 493) AS T/F PRIORITY APPOINTMENTS TRUST
T/A PRIORITY APPOINTMENTS, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
THURSDAY, 1 MAY 2003
FILE NO.
APPLICATION 2223 OF 2001
CITATION NO.
2003 WAIRC 08221
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr M Richardson as agent
Respondent
Ms W Buckley of counsel
_________________________________________________________________________________________________________
1

Reasons for Decision
By this application pursuant to ss 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”) the applicant claims she
was harshly, oppressively and unfairly dismissed and denied certain contractual benefits by the respondent. The applicant does
not seek reinstatement or re-employment as she has found other employment. Instead, the applicant seeks an order of
compensation for loss arising from her unfair dismissal. For the purposes of the contractual benefits claim, the applicant
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pursues several heads of claim, including one week’s salary in lieu of notice; payment for bonuses said to be owed as at
termination of the employment; accrued annual leave; superannuation contributions and overtime payments said to be due to
her.
Background
2 The applicant was employed by the respondent as a recruitment consultant on 30 April 2001. It was contended that the
applicant was dismissed by the respondent on 13 November 2001, when informed by the principal of the respondent, that for
financial reasons, she could no longer remain in employment. It was the applicant’s case that there was no valid reason for the
applicant’s dismissal and that she was never warned her employment was in jeopardy, by reason of financial performance or
otherwise.
3 Given that the applicant secured new employment two weeks after the time she said she was dismissed, and given that the
remuneration for her new employment was at least as favourable if not more favourable, the applicant sought compensation for
loss in respect of two weeks remuneration.
4 As to the contractual benefits claim, the applicant submitted that she was entitled pursuant to her contract of employment, to a
commission payment of 50 per cent of the placement fees that she generated. The applicant claimed $6504.13 in this regard.
Additionally, the applicant claimed entitlements to annual leave, adjusted for payments received, in the total sum of $1626.66.
Additionally, the applicant claims she was entitled to overtime pursuant to the Minimum Conditions of Employment Act
1993 (“the MCEA”) in the total sum of $1419.79. A claim for superannuation contributions was also advanced, in the sum of
$1030.59, inclusive of additional commission payments, if the Commission found in the applicant’s favour in this regard.
Finally, a claim was made for $1236.05, for one week’s salary in lieu of notice not given.
5 The respondent contended that the applicant was not dismissed to enliven the jurisdiction of the Commission. Alternatively, if
there was a dismissal for the purposes of the Act, then it was not harsh, oppressive or unfair for a number of reasons. Firstly, it
was contended that the financial performance of the applicant was adequate justification for the termination of her
employment. Secondly, it was submitted by the respondent that the applicant had without approval, arranged for a placement
of a friend with a client company, on a without fee basis, in breach of her contract of employment with the respondent. Finally,
it was submitted that in any event, the applicant displayed gross disloyalty to the respondent, by actively seeking alternative
employment whilst she was engaged by the respondent.
6 A number of submissions were made in relation to the contractual benefits claims. Firstly, it was said that claims under the
MCEA were exclusively within the jurisdiction of the Industrial Magistrates Court, as with claims purporting to enforce the
relevant award. As to the claim for payment in lieu of notice, there was no basis for this as the applicant was not dismissed by
the respondent and even if notice was given by the respondent, the applicant failed to work out the notice and repudiated her
contract of employment. As to the commission claim, it was submitted that the terms of the contract of employment entered
into between the parties, provided for 50 per cent commission on placement fees, less costs. The applicant had been paid all of
her entitlements in this regard. There was no basis in evidence or law, for an entitlement to overtime payments. As to the
superannuation claim, the respondent submitted there was no basis for this claim either.
The Evidence
7 The applicant testified that she went to the respondent’s premises in about April 2001 to look for employment. She was
otherwise employed at that time but sought to make a change. A preliminary discussion took place with a Ms McNeil, a
recruitment consultant at the respondent. During the course of this discussion, the possibility of the applicant being engaged as
a consultant was discussed. Some discussion took place with Ms McNeil, about possible remuneration if the applicant was
employed. A formal further interview then took place with Ms Ambrosini, described as the general manager of the respondent.
The applicant could recall little about this meeting. Subsequently, the managing director of the respondent, Ms Kamil, had an
interview with the applicant. The applicant informed Ms Kamil that she was keen to take a position with the respondent but
would need to earn approximately $31,000 per annum, her existing salary with her then employer. Ms Kamil was said to have
responded to the effect that the base salary could not be as high, however with commission earnings, it soon could be. The
applicant’s evidence was Ms Kamil informed her that the commission structure was a 50 per cent placement fee for each
placement made. The applicant was informed that she would be responsible for finding new clients and servicing existing
clients, and targets were set for client visits at eight per week.
8 The applicant was offered a position which she accepted. Her base salary was $20,000 per annum. The applicant commenced
employment on 30 April 2001. On this day, she was provided with a copy of a written contract of employment, signed by Ms
Kamil. The applicant signed one of two copies given to her, and returned it to the respondent’s accountant, Ms Martin, about
one week later.
9 The applicant’s duties according to her evidence, involved “cold-calling” for prospective clients, servicing existing clients, and
administration duties associated with the work she was performing. Her administration duties were described in her evidence
as filing, sorting resumes and entering candidate and client details into “Fast Track”, writing letters and sending faxes to
prospective clients. The applicant referred to the commission payment system. She testified that she spoke to Ms Martin within
the first two weeks of her employment, to clarify how the commission payments were made. She was given various example
sheets setting out the basis of calculation of commission payments. The applicant testified that she was unclear as to the
operation of the commission formula, none the less, she didn’t particularly care, as at that stage she was enjoying her
employment. It was the applicant’s evidence that when she received her commission statement from Ms Martin in about mid
October 2001, she considered she was not been adequately rewarded and thereafter, actively sought other employment it seems
on the evidence.
10 In relation to her working hours, it was the applicant’s evidence that she never left the office before 5.30pm and on many
occasions, worked back until 6.00 or 7.00pm in the evening. The applicant kept no diary or other record of her working hours.
In cross-examination, the applicant accepted that she may have been late to work on some occasions but did not agree that she
was always late to work. Furthermore in cross-examination, the applicant conceded that she couldn’t remember the times that
she left work in the evening, but stated there were occasions when she stayed until between 6.00 and 7.30pm.
11 On 13 November at about 5.00pm, the applicant on her evidence had a meeting with Ms Kamil in Ms Kamil’s office. Ms
Kamil informed her that because of the financial state of the business, she could only afford to keep herself and three other
employees on and could no longer afford to keep the applicant. She was told not to take it personally. Ms Kamil told the
applicant of an option of working on commission only which the applicant said she would probably have to accept, as she and
her partner were building a home. The applicant said she became upset. She left Ms Kamil’s office for about 20 minutes or so.
At about this time, Ms Kamil came into her office and asked her for the office key. Another employee drove the applicant
home that evening. At home, she received a telephone call from Ms Kamil, as Ms Kamil had earlier said she would do. They
discussed the commission only option and Ms Kamil said that it probably would not work and was not an option.
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12 The next day being 14 November, the applicant went into the office at about 10.00am to return the office key. She went to her
office and another employee Ms Baretto, had already moved into the applicant’s office and her belongings were in a bag. She
saw Ms Kamil who was on the telephone. Ms Kamil motioned at the applicant for her “SIM card” from her mobile phone
which she duly retrieved. The applicant then spent some time with another employee handing over her files and discussing
client matters. After she had completed this, she saw Ms Kamil again who said to her that she would keep a look out for some
temping work if it was available however times were tough.
13 There was a matter involving a friend of the applicant Ms Janni Kristiansen. Apparently, a position was advertised for a
company which Ms Kristiansen was interested in. Subsequently, following a discussion with the applicant, the applicant
advised Ms Kristiansen that she would assist in putting her application forward to the company. The applicant said she
mentioned this to Ms Kamil who suggested she send the application to the company concerned. Apparently there was some
dispute about this matter, as Ms Kristiansen, was not aware that there may be a fee payable by her prospective employer, and
this made her angry with the applicant.
14 When the respondent became aware of this issue, by finding the letter the applicant had sent on behalf of Ms Kristiansen, Ms
Kamil asked the applicant whether she had sent the company concerned a letter informing them of the respondent’s terms of
engagement which the applicant said she had. There was a dispute in the evidence as to when this incident took place.The
respondent said it was on 14 November 2001 however the applicant testified she thought it was the following Monday.
15 It is to be noted that in cross-examination, the applicant conceded that she had not sent the company concerned the
respondent’s terms of engagement. Additionally, she said she informed her friend Ms Kristiansen that she would attempt to
negotiate a no fee arrangement or at least a flat fee arrangement, in respect of the appointment.
16 When this matter arose, the applicant flatly denied that she stormed out of the office on the morning of 14 November as
contended by the respondent.
17 After leaving the respondent, on 27 November the applicant commenced employment with a new employer initially earning
$30,000 per annum plus eight per cent superannuation which increased to $32,500 per annum plus ten per cent superannuation
from 28 March 2002.
18 The applicant testified that she felt humiliated and stressed as a result of the events that occurred.
19 There was also evidence adduced from Ms McNeil on behalf of the applicant. However, much of her witness statement was
struck out and I did not find the remainder of her evidence of great assistance in resolving the issues before the Commission.
20 Ms Kamil gave evidence. She said that the contract of employment signed by both her and the applicant, included two
schedules regarding commission payments, the second of which, an unnumbered page, clearly provided for the commission to
be less costs of 20 per cent. Ms Kamil was certain that the contract document given to the applicant contained both schedules,
as this was the respondent’s standard practice and all consultants received the same. Furthermore, Ms Kamil testified that
during the course of the applicant’s employment, the applicant never queried with her, the calculation of her commissions or
the amount she was paid.
21 It was Ms Kamil’s evidence that during the period of the applicant’s employment, she raised her performance on many
occasions as the applicant was not making sufficient placements. Following a representation by the applicant, Ms Kamil agreed
to increase the applicant’s base salary in August 2001, in order to give the applicant some encouragement in her performance.
Ms Kamil said that at this time, she would receive a lesser commission payment, because of the commission payment
structure. This was not long after, it being common ground, that the applicant was close to losing her employment because of
poor revenue performance.
22 In early November 2001, Ms Kamil testified she spoke with the accountant Ms Martin regarding the financial position of the
business. In particular, reference was made to the applicant’s poor financial performance, by which at that time, the applicant’s
expenses exceeded her revenue brought into the firm.
23 Ms Kamil gave evidence about the meeting on 13 November. She testified that she spoke with the applicant and told her that
she was unfortunately unable to keep her on. She explained the financial position and her performance, and previous
discussions they had had. Ms Kamil described the meeting as an emotional discussion, and she said that she told the applicant
that she would attempt to place her with a client or find casual employment, while looking for a permanent position for her. Ms
Kamil was emphatic that she never intimated any time at which the applicant would cease employment, because she was of the
view that when an alternative position was found, both she and the applicant would agree on a mutually convenient time for
her to leave the respondent.
24 It was Ms Kamil’s evidence that she attempted to explain to the applicant, that sales was not her field and she was struggling in
this area.
25 In terms of Ms Kamil’s impression of her conversation with the applicant, in cross-examination she characterised the
discussion as “letting the applicant go”, but she expected the applicant to be in the next day and to hand over her files and work
out her week and that was it. When pressed further on this issue, Ms Kamil said that it may have been longer than a week,
depending upon when other employment could have been found for the applicant. Ms Kamil was emphatic however, that she
was not terminating the applicant’s employment effective that evening, and expected the applicant to continue to work.
26 In relation to the incident involving Ms Kristiansen, Ms Kamil said that on the morning of Wednesday 14 November, she
found the letter sent by the applicant to the prospective employer of Ms Kristiansen. When she found this letter, Ms Kamil
asked the applicant whether she had also sent to this company a letter confirming the terms of the respondent’s terms of
engagement, to which the applicant responded that she had. When requested to locate this letter, the applicant could not
retrieve it from her computer. The applicant then informed Ms Kamil, that she may have sent the terms of engagement by email, but the e-mail could not be located on the computer either. In response to this, Ms Kamil then telephoned the manager of
the company, who informed her that the respondent had nothing to do with the employment of Ms Kristiansen, and would not
be paying any fees.
27 It was Ms Kamil’s evidence, that the respondent does not place friends of employees on a no fee basis, and in any event, such
an arrangement would need the express approval of Ms Kamil first. As to working hours, it was Ms Kamil’s evidence that she
never told the applicant not to take lunch breaks and permitted her to start later in the morning at 8.30am instead of 8.00am.
Her evidence was that the applicant was rarely seen in the office past 5.00 or 5.30pm and on her evidence, never past 6.30 or
7.00pm in the evening.
28 In relation to the applicant’s claim for commission payments, it was Ms Kamil’s evidence that she told the applicant at the
interview, that the commission structure was a 50 per cent commission of placements, less costs.
29 Ms Martin, the accountant, gave evidence. She testified that she is responsible for preparing the written contracts of
employment for new employees and recollects doing so for the applicant. She testified that she specifically recalled meeting
with the applicant on the first day of her employment and explained the situation regarding bonus calculations and the
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reimbursement of expenses. She testified that when explaining the commission payments to the applicant, she outlined that the
commission would be calculated by deducting her costs from fees received by the respondent for permanent placements, that
the applicant had been successful in making during a particular month. The applicant would then be entitled to 50 per cent of
that final sum, as her commission payment.
30 Ms Martin explained to the applicant on her evidence, that costs, for these purposes, comprised her monthly salary and her
bonus plus a 20 per cent share cost rate. This latter percentage recouped overheads including parking, mobile phone expenses,
mileage, her base salary, superannuation, payroll tax and workers compensation. Ms Martin said that she uses an example
sheet to explain the bonus calculation to employees, which she did with the applicant. A copy of the bonus calculation sheet
was attached as annexure JM1 to Ms Martin’s statement.
31 In terms of the schedules to the contract of employment, Ms Martin was emphatic that both schedules were contained in the
applicant’s employment contract, and recalls the applicant returning a signed copy of the contract to her but could not recall
when this occurred.
32 Additionally, Ms Martin said that on several occasions, she calculated bonus payments for the applicant, on her request, and
provided her with documents setting out the calculation. The applicant never complained to Ms Martin about her commission
payments.
Consideration
Contractual benefits claim
33 In relation to this element of the applicant’s claims, I am not to any extent, satisfied on the evidence that the applicant was
employed as a “clerk” for the purposes of the Clerks (Commercial, Social and Professional Services) Award 1972, as was
suggested by the applicant’s industrial agent. In my opinion on all of the evidence, and I find, the major and substantive nature
of the applicant’s engagement with the respondent was as a consultant to make employment placements on behalf of clients of
the respondent. I accept that in doing this work, on the evidence, the applicant engaged in administration duties, as she
outlined. However, I am satisfied that those administration duties were in connection with and arising out of the performance
of the applicant’s duties as a consultant. In any event, even if that award applied to the applicant’s employment which in my
opinion it manifestly did not, then the applicant would not be able to pursue any award benefits pursuant to s 23(1)(a) of the
Act as it then was, given the exclusive jurisdiction of the Industrial Magistrates Court as to such matters, as is now very well
settled in this jurisdiction: Chapman v Rossiter t/as Arunine Painting Services (1998) 78 WAIG 4900; City of Geraldton v
Cooling (2000) 80 WAIG 3171; Larkin v Boral Construction Materials Group Ltd (unreported 2003 WAIRC 07963); O’Brien
v Perth Metalwork Pty Ltd (2002) 82 WAIG 3209.
34 Therefore the applicant’s claims in this regard are refused.
35 In relation to the applicant’s claims for overtime, leaving aside the terms of the award, as the Commission understood the
applicant’s submissions, it was said that as s 11(a)(ii) of the MCEA at the material time, provided for payment at ordinary rates
for hours worked beyond 40, that the applicant could recover such a claim pursuant to s 23(1)(a) as an “entitlement”. This
submission was based on the proposition that such “overtime” was a minimum condition implied into the applicant’s contract
of employment, pursuant to s 5 of the MCEA.
36 Leaving aside whether such a claim is within the Commission’s jurisdiction and power, I am simply not persuaded on the
evidence that the applicant worked the hours that she has claimed. I am not satisfied on the evidence, in the absence of any
contemporaneous record kept by the applicant, that she did not take lunch breaks or worked beyond the hours as prescribed by
her contract of employment. It is of significance to note, that in cross-examination, the applicant herself in her evidence, was
not certain of the hours that she worked, as claimed. In all of the circumstances, I am simply not persuaded there is sufficient
evidence before the Commission that could safely ground any findings that the applicant worked the hours asserted on her
behalf. These claims are therefore refused.
37 There was a claim filed in respect of accrued annual leave. This matter was not the subject of any submissions by the applicant
and the Commission notes that at para 20 of the applicant’s witness statement filed 18 July 2002, that the applicant received
from the respondent a payment in respect of accrued annual leave. There were no further submissions or no further evidence
led, in relation to this matter. I return to this particular claim when dealing with the circumstances of the termination of
employment further below.
38 That leads me to the substantive contractual claim that being the bonus commission payment matter. The applicant submitted
that she was underpaid her bonus commission in the sum of $6,425.88. This claim was erected upon the foundation that her
contract of employment entitled her to a bonus of 50 per cent of the placement fee received by the respondent.
39 There was a considerable amount of evidence as to this issue. The applicant relied upon annexure AMM1 to her witness
statement that being the copy of the contract of employment that she said she received from the respondent. This document
contained a schedule at page 10, providing for payment of a 50 per cent calculated bonus on placement fees payable to the
respondent. Significantly however, annexures AMM2 and AMM3 to the applicant’s witness statement filed 12 July 2002, are a
bonus calculation sheet and example sheet respectively, which on the applicant’s own evidence, were given to her and
discussed with her by Ms Martin, the respondent’s accountant.
40 Additionally, there was the evidence of Ms Martin, to an extent corroborated by the applicant’s own evidence, that she
discussed in some detail, the basis of the commission payment system, in particular, that the payment was 50 per cent of the
placement fee, less costs. It was also Ms Martin evidence, that she distinctly recalls the second schedule, providing for the
20 per cent cost deduction, as being included in the contract document for the applicant.
41 There is some conflict on the evidence in relation to this matter. I have carefully considered all of the evidence and in my
opinion, the evidence of Ms Martin, who I found to be an impressive witness, is to be preferred to that of the applicant on this
question. Her evidence was emphatically given on this point. Additionally, her testimony on this issue was corroborated by the
documentary evidence as to the example sheets Ms Martin explained to the applicant, confirmed by the applicant herself. I am
therefore satisfied and I find that it was a term of the applicant’s contract of employment that she be entitled to a bonus
calculation, at 50 per cent of placement fees, less costs, calculated in accordance with the second “commission schedule”
which expressly makes reference to “section 6.2 of the Agreement”. I must say however this schedule is not in its terms
entirely clear, and no doubt this is why Ms Martin’s evidence was to the effect that she explained to employees how the bonus
was calculated. I am satisfied that the calculations of the bonus were consistent on the evidence, with the placement fees
generated by the applicant during the course of her employment with the respondent.
42 It seems to me more likely, having regard to the content of the formula, which as I have said is not entirely straightforward,
that with due respect, the applicant may have been somewhat confused as to the basis of calculations of the commission
payments herself. In any event, it is also not insignificant to observe, that the applicant did not on her evidence, raise the issue
of bonus payments with either Ms Kamil or Ms Martin, during her employment. She seemed to have accepted the payments
that were made to her.
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43 I am therefore not satisfied that the applicant has established her claim in this regard, and the claim is refused.
44 In terms of the applicant’s claim for one week’s salary in lieu of notice, the determination of this matter depends upon the
Commissions conclusions as to the circumstances of the termination of employment, which I deal with below.
45 In light of my conclusions in relation to the commission payment claim, correspondingly the applicant’s claim for underpaid
additional superannuation contributions is also refused. This is so, notwithstanding the jurisdictional difficulty for such a
claim: Keane v Lomba Pty Ltd (1998) 78 WAIG 810; Thompson v Gregmaun Farms Pty Ltd (2000) 80 WAIG 1733.
Harsh, Oppressive and Unfair Dismissal Claim
46 The critical issue arising in the context of this aspect of the applicant’s claims is the characterisation of the events that took
place on 13 and 14 November 2001. The applicant submitted on the evidence, that the Commission should find that the
respondent dismissed the applicant on the evening of 13 November 2001. On the other hand, the counsel for the respondent
submitted that the events of 13 November ought to be regarded by the Commission as the respondent giving the applicant
notice of termination of employment, with the applicant to work out that notice. The next day on 14 November, the respondent
submitted that the applicant effectively abandoned her employment by failing to work out notice and the Commission ought to
regard that conduct as a repudiatory breach of the applicant’s contract of employment, and therefore no dismissal occurred.
47 The evidence was conflicting on this issue. It was common ground however, that on the evening of 13 November, Ms Kamil
had a conversation with the applicant to the effect that the respondent could no longer keep the applicant in employment, on
financial grounds. It was also common ground on the evidence, that there was no departure date discussed during the course of
that meeting. Significantly, it was Ms Kamil’s evidence, and I find, that in her view, she was “letting her go” however,
expected the applicant to be at work the next day, to hand over files and work out her week’s notice “and that was it”.
48 In my opinion, the effect of that discussion, albeit that no specific date was referred to, constituted notice of termination of
employment by the respondent, given that it was at least possible in my view for the time of termination to be ascertained. That
being, either at the conclusion of the one week’s notice prescribed by the contract of employment or until alternative
employment was found. To that extent, in my view the notice of termination of employment was valid at law: The Burton
Group Ltd v Smith (1977) IRLR 351 at 354. As to the events the next day on 14 November, I am satisfied on the evidence and
I find that the respondent expected the applicant to attend for work that day. To an extent, this was consistent with the evidence
of Ms Mekss, who observed that the applicant was wearing a black and white summer dress that day, which appeared on the
evidence to have been the subject of some admiration by all in the office.
49 Furthermore, whilst I am satisfied that on that day the applicant began the process of handing over files with Ms Mekss, there
was an incident that occurred when Ms Kamil located the letter to Swisse regarding the appointment of Ms Kristensen.
Furthermore, on the evidence and I find, that morning also Ms Kamil when looking through documents on the applicant’s
computer, found a letter written to a company called Pharmacia, the applicant’s next employer, sent whilst she was still
employed by the respondent. I also accept that when queried about this, the applicant told Ms Kamil that she was also told to
keep her employment options open and never to be loyal. I also accept on the evidence, that when queried about the Swisse file
and correspondence, the applicant somewhat obfuscated in relation to locating the terms of appointment letter.
50 As to events that next occurred, I accept the evidence of Ms Kamil and Ms Mekss, that when the applicant was confronted with
these two issues, that she did leave the respondent’s office. Whilst Ms Mekss was a little unclear in her evidence as to the
precise timing of events, she distinctly recalled the applicant wearing the black and white summer dress, which was admitted
by the applicant that she wore that day, strongly suggesting that the applicant left the respondent’s office on 14 November. It
was Ms Mekss evidence that the applicant “stormed out”. It was common ground that the applicant did not return to the office.
51 In my opinion, the proper characterisation of the events is as follows. On 13 November the respondent gave the applicant
notice of termination of her employment. There was an expectation by the respondent that the applicant at least remain for the
rest of the week to work out notice in that period. The next day, on 14 November, some time in the late morning, the applicant
departed the respondent’s office and did not return and therefore left the respondent’s employment at that time.
52 What then is the consequence of this conduct by the applicant? It is trite to observe that during a period of notice of termination
of employment, the mutual rights and obligations upon the parties to the contract of employment remain on foot,
notwithstanding that the period of notice is running. So for example, in the case of notice given by an employer or employee, if
the employee commits an act of misconduct during the notice period, the employer may exercise its common law right to
terminate the contract summarily, prior to the expiry of the notice. This may have adverse consequences for an employee in
terms of entitlements to accrued leave for example, which would not otherwise be the case had the contract come to an end at
the expiry of the period of notice.
53 Likewise, during the notice period, if either party commits a breach of contract, for example a repudiatory breach going to the
root of the contract, certain consequences may follow. It has been held that an abandonment of employment or leaving the
employment without notice or adequate notice is a repudiatory breach of contract: Redrock Holdings Pty Ltd v Hinkley (2001)
49 AILR ¶7-086. Furthermore, when considering the concept of dismissal in Robert Gallotti v Argyle Diamond Mines Pty Ltd
Trading as Argyle Diamonds (2002) 82 WAIG 3011 I observed—
“For the purposes of s 29(1)(b)(i) of the Act, an applicant must be “dismissed”. There is no definition in the Act as to the
meaning of dismissal, and one therefore considers the common law in this jurisdiction as to its meaning.
In Metropolitan (Perth) Passenger Transport Trust v Gersdorf (1981) 61 WAIG 611, the Industrial Appeal Court, in the
context of considering whether there was an inconsistency between the terms of a federal award and the State legislation
for the purposes of s 109 of the Commonwealth Constitution, commented on the meaning of “dismissal”. Smith J, in
dealing with this matter, observed at 616—
“The meaning attributed by the Shorter Oxford Dictionary to the verb “dismissed” is “to send away or remove
from office, employment, or position.
Speaking of the meaning of the word “dismissal” in Auckland Transport Board v Nunes (1952) NZLR 412 Fair J said at
P410:
“The word “dismissal” may be used in a sense of a peremptory or arbitrary dismissal or a dismissal after due
notice or payment under the terms of the contract of employment.”
Being qualified as the verb “dismissed” is in the context in which it appears in s 29(2)(a) by the adverb “unfairly” it
seems to me that the subsection is designed to apply to all dismissals, whether wrongful or lawful at common law.”
These observations have been referred to and applied extensively in this jurisdiction by the Commission constituted both
as the Full Bench and members of the Commission sitting alone.
In my opinion, the meaning of “dismissed”, in its ordinary and natural sense, is to be applied for the purposes of an
unfair dismissal claim in this jurisdiction. This also appears to have been the position in New South Wales and also in
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South Australia: Smith v Director-General of School Education (1993) 31 NSWLR 349 at 365; 51 IR 204 at 219;
Advertiser Newspapers per Bleby J at 215 - 216.
Furthermore, it has been consistently held by the Full Bench of the Commission, that the giving of notice by an employer
does not, by that Act alone, constitute a “dismissal”, but is part of the process, completed when termination of the
employment occurs, contrary to the submissions of the agent for the applicant. In CMETSU, the Full Bench, in
considering the meaning of “dismissal” referred to Gersdorf and the passage I have referred to above and continued at
858 as follows—
“That demonstrates what is, we think, quite obvious. A dismissal occurs in a case where notice is given when
the whole event of giving notice, of time expiring, and the notice upon that expiry of time taking effect, occurs.
Giving notice does not effect a dismissal contemporaneous with the giving of notice, unless it is a summary
dismissal. A decision to give notice is not a dismissal, but part only of the process.”
Some support for the applicant’s view that the act of giving notice constitutes a “dismissal”, was sought to be obtained
from a decision of the Full Court of the Supreme Court of South Australia Gribbles Pathology (Vic) Pty Ltd v Allan
(1992) 42 IR 245. In particular, some reliance was placed upon observations of Olsson J at 248 - 249, that the act of “
dismissal” is different to and may precede the time at which a “dismissal takes effect”, as those terms were used in the
then s 31 of the Industrial Relations Act 1972 (SA). It is of note however, that Olsson J’s comments were obiter, and
additionally, he did not express any concluded view, in the absence of full argument before the court.
In Fryar v Systems Services (1995) 60 IR 68, Wilcox CJ and Beazley J, expressed the strong view, at 84, that the
approach to s 31 of the South Australia legislation, taken by Bray CJ in R v Industrial Court (SA); Ex parte General
Motors - Holden Pty Ltd (1975) 10 SASR 582, that “dismissal” means when it takes effect, was correct, although
recognising the argument to the contrary.
Moreover, it is important to also observe, that the terms of the statute then under consideration, is different to the terms of
s 29(1)(b)(i) of the Act and caution must always be exercised when reviewing authorities from other jurisdictions, dealing
with different statutory provisions. In particular, the Act in this State refers to “unfairly dismissed from his employment”,
in the past tense, and not “dismisses”, in the present tense, as that phrase was used in the South Australia legislation. In
my opinion, adopting the ordinary and natural meaning of that phrase, it clearly conveys the meaning that the employee
is, to refer to the Shorter Oxford dictionary definition, “sent away” from his or her employment. Whilst interesting legal
questions arise as to the distinction between termination of the employment relationship and the contract of employment,
which is not necessary to deal with in this case, clearly in my opinion, it is the former that is referred to when regard is
had to the whole tenor of s 29(1)(b)(i) of the Act in this State.”
In my opinion, the facts as I have found them to be in this matter do not constitute termination of the employment at the
respondent’s initiative. Once having been given notice, which is only the first step in the termination of employment process,
aside from termination of employment by payment in lieu of notice which brings the contract to an end at the time of the
payment in lieu, the abandonment of the employment by an employee during that period of notice, constitutes a termination of
employment at the employee’s initiative. Given that all of the rights and obligations of the parties to the employment contract
remain on foot during the notice period, in these circumstances, the ultimate act of termination of the employment was the
applicant’s. That is, the applicant was not “dismissed” for the purposes of s 29(1)(b)(i) of the Act. The notice period did not
run its course and the contract of employment did not come to an end on its expiry, consistent with authority in this
jurisdiction: CMETSU. The applicant, by her act, abandoned her employment prior to the notice of termination having expired
and the dismissal being effective on the occurrence of the expiration of the notice. Additionally, there can be no claim for
notice that was not worked by the applicant.
A consequence of these findings is that in relation to what the Commission understood to be the applicant’s annual leave claim,
there was no entitlement at law under the MCEA, for the applicant to receive any pro rata payment on termination of the
employment. The applicant’s contract of employment provided that leave entitlements were in accordance with the MCEA. At
the material time, s 24 of the MCEA provided—
“24. Payment for annual leave
(1)
An employee is to be paid for a period of annual leave at the time payment is made in the normal
course of the employment, unless the employee requests in writing that he or she be paid before the
period of leave commences in which case the employee is to be so paid.
(2)
If —
(a) an employee lawfully leaves his or her employment; or
(b) an employee’s employment is terminated by the employer through no fault of the employee,
before the employee has taken annual leave to which he or she is entitled, the employee is to be paid
for all of that annual leave.
(3)
If —
(a) an employee leaves his or her employment; or
(b) that employment is terminated by the employer,
in circumstances other than those referred to in subsection (2) before the employee has taken annual
leave to which he or she is entitled, the employee is to be paid for any untaken leave that relates to a
completed year of service, except that if the employee is dismissed for misconduct, the employee is not
entitled to be paid for any untaken leave that relates to a year of service that was completed after the
misconduct occurred.
(4)
In this section —
“year” does not include any period of unpaid leave.
[Section 24 amended by No. 3 of 1997 s.39.] “
By the terms of s 24(3) the applicant, in having left the employment unlawfully was not entitled in my opinion, to be paid for
any untaken leave that was other than for a completed year of service. Given that the applicant did not complete a year of
service, there was no entitlement to be paid for any untaken leave under the MCEA and the contract of employment. This
claim is therefore refused.
Alternatively, if I am in error in concluding that the applicant was not dismissed, I turn to consider whether, if dismissed, the
applicant’s dismissal would be harsh, oppressive or unfair. The relevant principles in this jurisdiction as to this matter are well
settled. The test is not the exercise by the employer of the legal right to dismiss per se, but rather whether the exercise of that
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legal right is in all the circumstances harsh and unfair: Miles and Ors t/as The Undercliff Nursing Home v FMWU (1985)
65 WAIG 385.
It is also settled that in the case of poor work performance allegations, industrial fairness requires an employee to have relevant
forewarning of the possibility of a dismissal and a reasonable opportunity to improve. However, procedural fairness, whilst
important, is not the only relevant consideration: Shire of Esperance v Mouritz (1991) 71 WAIG 891.
In this case, it was common ground that in July 2001, the applicant almost lost her employment because of poor financial
performance. The applicant herself conceded she was given another opportunity by the respondent and I accept the
respondent’s evidence that a small salary increase was granted to provide some further encouragement to the applicant in terms
of her placement performance. Whilst I accept on the evidence that in the following couple of months the applicant began to
make some placements, clearly, on the evidence from Ms Martin, which evidence I unreservedly accept, by November 2001,
the applicant’s employment was clearly financially unviable, as she was operating at a net loss to the respondent. I am
therefore satisfied that there was a substantive and justifiable reason for the termination of the applicant’s employment.
In terms of the manner of the dismissal, I do not accept the submissions of the applicant that she was in some way denied
procedural fairness. It was clear on the evidence that the respondent could not continue to maintain the applicant’s employment
on financial grounds. I also accept the respondent’s evidence that in between July 2001 and November 2001 there were a
number of occasions when the applicant’s placement performance was raised. In any event and clearly on the evidence, the
applicant herself had made a decision that she was going to seek alternative employment and took active steps in this regard
some time prior to the termination of the employment. In my opinion, it is open to infer and I do infer from the evidence, that
the applicant herself realised that given her difficulties in making placements, that she sought greener pastures in another
industry.
Having regard to my finding that the applicant herself left the employment without working out any notice on 14 November, in
light of all of the other circumstances, it is difficult for me to conclude otherwise than that the applicant was not harshly or
unfairly treated. In light of all of the evidence, it seems to me that what occurred in November was to a large extent, inevitable.
Having regard to all of these circumstances, if the applicant was dismissed, I would not have been persuaded on the relevant
authorities, that the respondent had exercised its common law right to terminate the employment, such that the Commission
ought to regard the dismissal as harsh, oppressive or unfair. The application is therefore dismissed.
_________
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Reasons for Decision
Extempore
The applicant was employed by the respondent as a Feedlot Foreman from 29 November 2000 until 27 June 2001. In his
evidence, the applicant referred to being the Feedlot Manager but it is quite clear from the evidence that, in fact, the position
that was sought to be filled by the respondent and filled by him was a position of Feedlot Foreman.
The applicant claims that he has been denied a benefit of his contract of employment being payment of overtime which, in his
application was calculated at 250 hours at $15.87 per hour. However, the figures in respect of that have varied during the
course of the hearing for a variety of reasons and I make no further comment about that at this stage.
The respondent says that there was no such contractual term to entitle the applicant to payment for overtime and that the
applicant’s working arrangements were that he would work the hours that were necessary to perform the job and that he would
take time off when he was able in quieter times. The respondent says there was no system in place for him to be paid for any
hours beyond those that might be called standard hours each week.
The Commission has heard evidence from the applicant; from Christopher Francis Wyhoon, the respondent’s Manager from
9 October 2000 until July 2001 at which time the respondent ceased to operate the feedlot at which it had employed the
applicant; from Joseph Wallis who was employed by the respondent in its feed mill from January 2000 until March 2001; and
from Lee-Anne Carter, one of the respondent’s directors.
Of all of the evidence presented, it is that which relates to the interview and the engagement process which is of significance in
establishing whether or not the applicant’s contract of employment contains the condition that he seeks to enforce.
The evidence is clear and there does not seem to be any dispute that Mr Wyhoon contacted PGA Personnel with a view to
engaging up to four different classifications of employee, including a Feedlot Foreman and the applicant was referred to the
respondent by PGA Personnel. The terms of the advertisement placed through PGA Personnel include reference to “Flexible
work hours and tasks (will require weekend roster)” and “Note: Feeding/watering is 7 days/week. A roster system is in place.
Currently weekend work is done “gratis” on a roster basis. As no overtime system is in place, rosters and shiftwork (eg monfri x 2 person, thurs-sun x 1 person) is proposed next year as stock numbers are increased.” (Exhibit 14). There is no evidence
that the applicant saw this document or was advised of these terms by PGA Personnel.
However, the applicant says that at an interview with Mr Wyhoon and Mrs Carter on Saturday 25 November 2000, he was
advised of the flexible hours and time off in lieu arrangement and that there was no payment for overtime. He says, though,
that he indicated his dissatisfaction with this arrangement, as if he had accumulated extra hours and was unable to take that
time off, he would be disadvantaged. He says he made reference to a difficulty with a previous employer by the name of
Papalia who he said had treated him unfairly. He says that on that basis he was not prepared to accept the arrangement as it was
set out by the respondent and he says that this was agreed as Mrs Carter said that they would treat all of their employees fairly.
It is not suggested by the applicant that the term of the contract he seeks to enforce was agreed at any other time and he does
not seek to have such a term implied into the contract.
Mr Wyhoon and Mrs Carter say that the applicant expressed no reservations about the time off in lieu arrangement, nor do they
recollect that he mentioned at that time the problem with the previous employer. This was not raised until some time after the
employment commenced. Further, Mr Wyhoon suggests that from what the applicant last told him that the difficulty with the
previous arrangement was not necessarily an employer/employee relationship and does not seem to have related to an overtime
arrangement.
The question to be determined at this point is whether, at interview, the parties agreed to the applicant being paid for overtime
that he might have worked. This matter comes down to a question of a conflict in the evidence as to what was said at interview
and what the parties intentions were in that regard.
Having heard the evidence and observed the witnesses as they gave their evidence, I make the following findings as to
credibility and weight to be given to the evidence. I find that the evidence of Mr Wyhoon was most credible and is able to be
relied upon and I accept his evidence. The evidence of Mrs Carter was likewise evidence which can be relied upon. She was
honest and open as to what she was able to remember and what she could not recall, in particular as to discussions with the
applicant at the time of interview which was some 18 months ago, and I accept her evidence.
I also note that one would think that the respondent’s representatives would have recalled in their evidence any issue being
raised by the applicant which went contrary to the existing arrangement applicable to other employees and which were set out
in the advertisement.
As to the evidence of the applicant, I find it entirely unreliable. He gave evidence as to the records of times that he worked.
Those records are not able to be relied upon and at least one of them was created for the purpose of this hearing. The
applicant’s official time sheets, which were Exhibit 1, were not reliable especially when compared with other documents
prepared by him. He gave evidence that had the respondent not produced the official time sheets in response to his claim, he
intended to use the time sheets he had created after the event. This latter document did not concur with his official time sheets
nor with his diary; nor did the diary concur with the official time sheets. Whether the applicant intended to present Exhibit
12 as a genuine record or not, the fact is that the times that he recorded in his diary and his official time sheets do not agree.
Further, I found the applicant’s evidence as to conversations and meetings he had to be vague, confused and somewhat selfserving. During the course of the applicant’s own evidence it was quite unclear to me as to the sequence of the interview and
who was at what point, and when, and that there had been a series of meetings relating to staff concerns regarding overtime.
However, it appears from the other evidence that what occurred in respect of the latter point, was that there was a meeting
between the directors and the applicant; there was a meeting between the employees without the directors; and then there was
at least another meeting between the directors and the employees together or separately. In making the observation about the
applicant’s evidence of conversations and meetings being vague and confused, I have taken account of the fact that the
applicant is not an articulate person however it is not his lack of articulateness that is the difficulty, it is the misleading
evidence which he has given which is of concern.
I do not accept that the applicant raised any reservations about the flexible hours arrangements during the interview. He did not
propose to Mrs Carter or Mr Wyhoon that he should be paid for overtime worked. Even if Mrs Carter said that the respondent
always looked after its employees, I am not satisfied that this was either in the context of the applicant having raised any issue
in regard to overtime being paid for or that she was, in fact, acquiescing to any such suggestion. On the contrary, there was no
agreement to payment for overtime. I conclude from all of the evidence that the applicant was keen to secure the job and he did
not suggest any change to the terms proposed by the respondent.
As to the evidence of Joseph Wallis, this evidence was lacking in credibility. He gave little evidence which might be of
assistance in respect of the terms of the contract between the applicant and the respondent. His other evidence supported the
respondent’s contention that its employees had flexible working hours arrangements and that there was no payment for
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overtime, but rather that there was an arrangement for time off in lieu. Mr Wallis was deliberately evasive about the
circumstances and reasons for his own dismissal. He initially said that he could not recall, but it was quite clear that he did
recall but simply did not wish to indicate those reasons. When he did indicate the reasons, it was clear that they went to issues
of his conduct and to matters of trust and confidence in the employment relationship. His evidence that he had received a
payment after termination of employment on account of additional hours worked is implausible given the circumstances of his
termination. It was quite clear to me, having observed Mr Wallis during the course of the hearing, that he has an axe to grind in
respect of the respondent and was not an objective or credible witness.
Accordingly, I accept the evidence of the respondent as to what occurred during the course of what I will describe as both a
formal and an informal interview on Saturday 25 November 2000, and I include in that reference the discussions between the
applicant and Mr Wyhoon, including the time when Mr Wyhoon showed the applicant around the premises, the discussion
outside the shop with Mrs Carter, and the discussion between Mrs Carter and Mr Wyhoon when Mrs Carter showed the
applicant some accommodation.
In the circumstances then, I accept that when the issue of hours of work and flexibility was discussed, the applicant did not
indicate any reservations. He did not raise with either Mr Wyhoon or Mrs Carter the difficulties he now says that he had with a
previous employer and nor did he seek to ensure that if he was not able to take time off in lieu of any additional hours that he
worked that he would be paid for them. The provision of payment for overtime was not raised during any other part of the
formation of the contract of employment, such as during the telephone conversation between Mr Wyhoon and the applicant
where the applicant was offered and accepted employment, which I find occurred on Monday 27 November 2000. There is no
evidence of that condition coming into the contract at any subsequent time, nor does the applicant say that it did.
Further, evidence of staff dissatisfaction with the flexible hours arrangements and the lack of payment for overtime, the notes
of the staff meeting prepared by Mr Wyhoon for the directors and the draft workplace agreement only served to reinforce that
the arrangement of hours was flexible and that there was to be no payment for overtime. There was provision for time off in
lieu at appropriate times. I am not satisfied that during the time when the applicant and others were expressing dissatisfaction
regarding the arrangement during the course of the applicant’s employment, that the applicant protested to the respondent that
he already had that condition within his employment contract - that is, that the respondent had already agreed to pay him for
overtime. It seems somewhat strange that he would not have raised such a protest quite vigorously had that condition been
agreed as he now claims.
The basis for a claim such as this arises from section 29(1)(b)(ii) of the Industrial Relations Act, 1979 - that is, it is a claim for
payment of a contractual benefit, that the terms of the contract between the parties included the benefit claimed. There must be
a benefit in existence. It is not a matter of the Commission determining that even though no such contractual benefit existed, as
a matter of fairness the Commission ought to order that one be created. There is no claim that the term ought be implied into
the contract.
The applicant claims that the term was agreed and formed part of the contract, however I find that there was no such term
between the parties and the applicant’s contract of employment does not give him a benefit to payment for overtime.
I do note, however, that the basis of the applicant’s claim seems to be some perceived injustice. However, that injustice cannot
justify the applicant’s failure to be truthful in his evidence. In the circumstances then, notwithstanding Mr Trainer’s
considerable efforts to convince me to the contrary, it is the applicant’s lack of credibility which has been the failing of his
application. An order for the dismissal of the application shall issue.
_________

2002 WAIRC 06459
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRADLEY MITCHEM, APPLICANT
v.
PARKFEEDS (WA) PTY LTD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE
TUESDAY, 10 SEPTEMBER 2002
FILE NO.
APPLICATION 1618 OF 2001
CITATION NO.
2002 WAIRC 06459
_________________________________________________________________________________________________________
Result
Application for costs granted
Representation
Applicant
Mr K Trainer (as agent)
Respondent
Mr P Brunner (of Counsel)
_________________________________________________________________________________________________________
1

2

Further Reasons for Decision
The applicant’s claim of denied contractual benefits was heard on 16 and 22 July 2002. At the conclusion of the hearing on
22 July 2002, the Commission gave extempore Reasons for Decision dismissing the application. At the conclusion of the
Commission providing reasons the respondent made an application for costs. Written submissions in that regard were provided
by the respondent on 29 July 2002 and the applicant provided submissions on 12 August 2002.
In those submissions, both parties made allegations regarding the conduct of the other side as to difficulties said to have been
experienced in the lead up to the hearing, associated with discovery and the identification of the claim. It is not my intention to
give any consideration to those matters raised, as there is conflict between the parties’ representatives as to the process
undertaken and who is at fault, conflict which could only be resolved by the Commission entering into a formal hearing
including the hearing of evidence. With respect to the parties’ representatives, to undertake such a process now would be
contrary to the Industrial Relations Act 1979 (“the Act”), to the requirements of s.26 of the Act, to the public interest, and
costly to the parties. These issues do not form part of any reasonable consideration of a costs application in a jurisdiction which
is designed to avoid legal technicalities. While the parties in this matter are represented by an experienced agent and a solicitor
respectively, the processes of the Commission are designed to allow a less formal, less legalistic approach. It is not my
intention therefore to enter into any consideration of those matters. If they had been of real substance they would have been
raised, and could have been dealt with, prior to the hearing of the substantive claim.
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The issue of substance, though, is a question of the applicant’s pursuit of a claim without substance and the construction of a
document referred to within the substantive Reasons for Decision.
4
The test to be applied in an application for costs is set out in the decision of the Full Bench in Brailey v Mendex Pty Ltd t/a
Mair and Co Maylands (1992) 73 WAIG 26. In those reasons, the Full Bench noted—
“The general policy in industrial jurisdictions is that costs ought not to be awarded, except in extreme cases.
In this case, we are concerned with s.27(1)(c) of the Act. S.27(1)(c) gives a discretion to the Commission clearly
conferred by the use of the word “may” (see s.3 and s.56 of the Interpretation Act 1984) to order any party to the matter to
pay to any other party costs and expenses, including expenses of witnesses as are specified in the order. No costs are to be
allowed for the services of any legal practitioner or agent.
The question is what does the phrase “costs and expenses” mean? “Costs”, as defined above, includes all of the expenses.
No costs are allowed for the services of a legal practitioner or agent. Thus, the professional costs element is eliminated.
So then what are costs? It would seem to us that “costs and expenses” must, without the distinguishing ingredient of legal
or professional costs, be read as a phrase which means all of the cost and expense which the applicant under s.27(1)(c) is
entitled to claim. It seems to us that this can only be done on a party and party basis.
The application, too, must be determined under s.26 of the Act. However, part of that equity and good conscience
includes what is settled law in industrial matters that costs ought not to be awarded, except in extreme cases, (eg) where
proceedings have been instituted without reasonable cause (see Hospital and Benevolent Homes Award (1983) AILR
409 where costs were awarded in a matter where the applicant terminated the proceedings after putting the respondent to
the expense of defending without obtaining an order).”
5
In Pisconeri v Laurens & Munns (1998) 79 WAIG 3187, the Full Bench reiterated the reliance upon Brailey and Mendex
(supra) as constituting the tests to be applied. In addition, His Honour, the President noted—
“COSTS
In terms of the principle in Brailey v Mendex Pty Ltd trading as Mair and Co Maylands 73 WAIG 26 (FB), there was no
extraordinary circumstance justifying an order for costs. That will be apparent from what I have said above. The appellant
should have succeeded. The exercise of discretion miscarried in that respect in the making of an order for costs, and I
would quash the order for costs.”
(Page 3193)
6
Coleman CC also made comments in respect of costs and he stated—
“As to the appeal against the order for costs against the appellant, the Commission applied the general policy identified in
Brailey v Mendex Pty Ltd trading as Mair and Co. (1992) 73 WAIG 26 that they ought not be awarded except in extreme
cases. The Commissioner at first instance noted that consideration of costs, within the limits of what is allowable under
section 27(1)(c) must be made pursuant to section 26 of the Act. In this respect costs are not a penalty but reflect what is
fair and reasonable in all of the circumstances given the expenses incurred. Those circumstances were identified and there
is nothing to conclude that the discretion miscarried.”
(Page 3194)
7
Beech C also commented on the issue of costs and he said—
“The final matter of substance goes to the awarding by the Commission at first instance of costs of $4,000.00 against Ms
Pisconeri. The principle is clear that the Commission will only award costs where the circumstances are extreme: Brailey
v Mendex Pty Ltd t/a Mair & Co (1992) 73 WAIG 26 at 27. The Commission applied that principle. There have been
some examples of costs having been given in the past, but these examples do not of themselves detract from the
fundamental principle established by the Full Bench in Brailey. Whether a particular case is “extreme” is a matter for
judgment on the facts of each case. Certainly an application to the Commission alleging an unfair dismissal when the
employment in fact ended by the tendering of a resignation is not usual. Prima facie, a dismissal is not a resignation.
Nevertheless, the recognition that it can be regarded as a dismissal means that it will be a matter of fact for the
Commission in each case to decide whether it can amount to an unfair, harsh or oppressive dismissal for the purposes of
the Act. Whether a case can be regarded as “extreme” will therefore go not to the nature of the claim but the extent to
which there was evidence upon which a positive finding could be found. The Commission at first instance concluded that
there was not and, with respect, I do not believe an error has been demonstrated in her reasoning and I would not interfere
with her finding.”
(Page 3195)
8
From these authorities, the following principles might be distilled—
1.
that it is only in extreme cases that costs will be awarded, and an example cited was one where the applicant
terminated proceedings after putting the respondent to the expense of defending the matter without obtaining an
order;
2.
costs are not to be a penalty but to reflect what is fair and reasonable in all of the circumstances given the
expenses incurred; and
3.
whether a case can be regarded as extreme relates not to the nature of the claim but to “the extent to which there
was evidence upon which a positive finding could be made”.
9
In the matter before the Commission, in the Reasons for Decision I assessed the credibility of witnesses because of the conflict
in their evidence. The essential issue related to any evidence of an agreement resulting in the contract term sought to be
enforced by the applicant. That evidence was limited to the applicant’s assertion as to a conversation during the course of the
initial interview.
10 Given my findings as to credibility and the range of factors which led to my finding as to the applicant’s lack of credibility, I
concluded that the whole basis for the erection of the claim was the applicant’s dishonesty as to the establishment of the term
of the contract which he says was agreed at interview. I was not satisfied that there was any misunderstanding or a question of
different recollections.
11 The claim pursuant to s.29(1)(b)(ii) of the Act, cannot be based on a view that, even though there was no entitlement pursuant
to the contract of employment, the Commission can create one. Mr Trainer made it clear that that was not the nature of the
claim, nor was there a claim to imply into the contract the terms sought to be enforced.
12 I concluded that the applicant was not truthful, his evidence was clearly inconsistent, he had created a document to support his
claim as to the hours he worked and had intended to use that document in certain circumstances and submit it into evidence as
an original document.
3

1234
13
14

15

16
17

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

This is not the normal run of cases where there is conflict in the evidence due to genuinely held views, misapprehension,
misunderstanding, disputes as to matters of principle and interpretation etc. This is a dispute created by a lie.
I note in my reasons for decision of 9 August 2002 that “the applicant’s claim seems to be (based) on some perceived
injustice”. The correction of a perceived injustice relating to whether the applicant was adequately compensated for his hours
of work is not the making of a claim for a denied contractual benefit where none existed. The applicant sought to get what he
thought was fair recompense by lying about the terms of his contract, then further, creating “evidence” to support the detail of
that claim.
As the result of the applicant’s dishonesty as to the term of the contract he sought to enforce, he has forced the respondent to
defend a claim based on a lie, and in doing so the respondent has incurred costs and inconvenience. That a party should be put
to those costs and to the disruption to its business to defend itself in such circumstances constitutes such an extreme situation
as to warrant an order for costs.
I conclude that the circumstances of this case meet the tests for the awarding of costs.
During the final parts of the hearing on 22 July 2002, when Mr Brunner raised the issue of costs, I indicated that it would be
appropriate for the parties to have some discussion as to the claimed costs with a view to some possibility of agreement. Mr
Trainer, in submissions regarding costs, said that if costs are to be awarded then that is an opportunity he believed was
appropriate to pursue. Accordingly, the parties are to advise the Commission within 14 days of any agreed aspect of the costs
claimed. Otherwise, the Commission will determine the costs to be awarded. However, in being directed to discuss that matter,
the parties might find it helpful to be aware that I would regard the claim of the amount of $2,100.00 being the attendance at
hearing of three directors at $100.00 per hour for 7 hours to be inappropriate. Only one witness, being one of the directors, was
called by the respondent. The respondent sought to call a further witness, however, it was clear that that witness’s evidence had
no relevance to the matters for consideration. Should the issue of costs require my consideration, I would need to be satisfied
that the attendance of the other directors was necessary, and that $100.00 per hour was an appropriate rate to be considered.
The other aspects of the claim for costs for the attendance of other directors at the hearing may also be inappropriate where
they did not give evidence and were not required for the purpose of instructing their representative. These comments ought not
be taken as a conclusion that all of the other costs claimed would necessarily be granted or not granted.
_________

2003 WAIRC 08065
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRADLEY MITCHEM, APPLICANT
v.
PARKFEEDS (WA) PTY LTD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE
WEDNESDAY, 2 APRIL 2003
FILE NO.
APPLICATION 1618 OF 2001
CITATION NO.
2003 WAIRC 08065
_________________________________________________________________________________________________________
Result
Application for costs granted in part.
Representation
Applicant
Mr K Trainer (as agent)
Respondent
Mr P G Brunner (of Counsel)
_________________________________________________________________________________________________________
1

2

Reasons for Decision
On 9 August 2002, I issued Reasons for Decision in respect of the applicant’s claim that he was denied a benefit in his contract
of employment being payment of overtime. At that time I dismissed his claim and subsequently, on 10 September 2002, dealt
with an application by the respondent for costs. In those Reasons for Decision, I concluded that the circumstances of this case
met the tests for awarding costs. However, the matter was adjourned on the basis that the parties were to have discussions and
advise the Commission within 14 days of any agreed aspect of the costs claimed, otherwise the Commission would determine
the costs to be awarded. At that point I also made some comments which I hoped would be helpful to the parties in regard to
the amounts being claimed and the particular categories of costs being sought.
Notwithstanding months of exchange of correspondence and attempting to resolve the matter, the parties have not done so and
the respondent has proceeded with a claim for costs. The respondent submitted a Schedule of Costs (Exhibit C2) as follows—
1.
2.
3.

4.

5.

6.

“Cost Item
Filing Fees
Telephone calls
Telephone calls (time)
42.04 minutes @ $1,000 per day (Directors rate at
10 hours per day)
Fuel
Sutherlands
Carters
Accommodation
3 Directors for 2 nights each (July)
2 Directors for 2 nights (January)
Photocopying
210 Pages @ $0.75 per page

$
5.00
29.53
263.73

435.60
435.60
600.00
400.00
157.50
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7.
8.
9.
10.

11.

12.

3

4

5
6

7

8

9

10
11

12
13

14

“Cost Item
Transcript
Attendance at Hearing
2 Directors @ $1,000 per day
Meals
Discovery/instruction/preparation
Ms Carter’s time @$45.00 per hour (secretarial rate not Directors
rate)
Instructions and final briefing
4 hours, 4 Directors, 2 Hours for 2 Directors at
Directors rate
Babysitting
On the day of the Hearing
TOTAL

1235
$
151.80
1,400.00
284.31
495.00

2,000.00

120.00
$6,751.07”

Also submitted were documents which I received into evidence but which require consideration of the weight to be accorded to
them. The first is a photocopy of what appears to be a facsimile transmission on the letterhead of Duncan McPhail & Co Pty
Ltd who the respondent’s representative advises is the certified practicing accountant for the respondent. I find that I must give
this document very little, if any, weight at all for a number of reasons. The first is that this document is not signed. Secondly, it
serves no useful purpose in that all it does is advise or purport to advise Steve and Leanne Carter that “we consider your daily
earnings would be estimated at approximately $1,000 each per working day.” The author of this document was not available to
be cross examined and therefore the precise meaning of this is difficult to ascertain, nor the justification for the author’s
purported estimation. The daily earnings of those persons could easily have been supported by other evidence had the
respondent chosen to do so. The next document received into evidence is Exhibit C4 which purports to be a tax invoice on the
letterhead of “The P.J Sutherland Family Trust” directed to the respondent. It sets out three amounts of “travel at 25c/km”, one
each for November, January and July. There is no evidence to support the circumstances under which this tax invoice was
drawn up, what this relates to and whether it has been paid. This might relate to the attendance by a person at the hearing but
there is no evidence before me to support that that is the case. Accordingly, this document is of no assistance.
In dealing with the Schedule of Costs (Exhibit C2) the first cost is that of a filing fee. There should be no difficulty with that
amount being a reasonable cost incurred by the respondent in dealing with this matter. The Commission’s file contains a copy
of a Notice of Answer and Counter Proposal filed by the Respondent. This filing fee is receipted on that form.
The second claim for telephone calls of $29.53 might or might not be a reasonable cost. I do not know whether it is the actual
cost incurred by the respondent. There is no evidence before me to support that it is.
I then consider the cost items 3, 8, 10 and 11 for the time said to have been taken by the respondent in telephone calls in
dealing with this matter, attendance at the hearing for two directors at $1,000 per day, discovery/instructions/preparation
purported to be Mrs Carter’s time at $45.00 per hour said to be a secretarial rate; and instructions and final briefing of 4 hours
for 4 directors and 2 hours for 2 directors’ at the directors rate of $1,000 per day each. There is no evidence before me as to
why $1,000 per day is a reasonable rate. There is no evidence before me as to Ms Carter’s time spent for discovery, instruction
and preparation. Nor is there evidence as to why $45.00 per hour is an appropriate secretarial rate. Likewise there is no
evidence of the time spent in providing instructions and final briefing. There is simply no evidence before me that any
particular time was spent, that the rates claimed are reasonable or that the persons concerned had foregone income such as to
justify this cost.
During the course of the hearing regarding costs, the Commission put to the applicant whether the Schedule of Costs from the
Supreme Court Rules might be useful. The applicant said they were not. However, in these circumstances, I am of the view
that they provide a reasonable guide and I intend to rely upon them where appropriate.
In the circumstances, I am prepared to award to the respondent the costs for the two witnesses who gave evidence on the day of
hearing at the rate set out in the Fourth Schedule – Scale of Costs of the Regulations of the Supreme Court, 1971, being
$147.00 per day being the rate applicable to “Persons carrying on a profession or business as principals”.
As to the claim for fuel for the “Sutherlands and Carters” of $435.60 each in item 4, there is no evidence before me that this
amount has been expended, or the circumstances in which it was expended. The same applies for the claim of $1,000 for
accommodation for 3 directors for 2 nights each in July and for 2 directors for 2 nights in January. I do not know if any costs
were incurred at all.
There is a claim at point 9 for meals at $284.31. Once again there is no evidence before me that these costs were incurred. If
they were incurred there is no evidence before me as to the reasonableness or otherwise of those costs.
The Rules of the Supreme Court 1971, Fourth Schedule – Scale of Costs provides that “reasonable costs” may be allowed for
travelling expenses and maintenance or sustenance, for a witness residing at a distance from the place of trial or hearing.
Unfortunately, I have nothing before me as to whether or not the witnesses incurred travelling expenses for the hearing of the
matter, whether they were coming to Perth in any event, whether they regularly travel to Perth for business which they
amalgamated with the trip for the hearing, whether they incurred accommodation costs etc. There is nothing before me as to
what might be reasonable costs.
Accordingly, I can make no decision in the respondent’s favour regarding travelling, accommodation or meal costs.
As to photocopying, it is likely that the respondent has found it necessary to photocopy 210 pages of documents for use during
the course of the hearing, some of which were accepted into evidence. Whether 75 cents per page is the actual or a reasonable
cost is very difficult to ascertain. The applicant’s representative advised the Commission that judicial notice should be taken of
commercial rates for photocopying. The respondent’s representative expects the Commission to make its own enquiries as to
commercial rates and that is not appropriate. I note that the Rules of the Supreme Court 1971, Fourth Schedule – Scale of
Costs allows 53c per page for photocopying. I am prepared to award that.
There is a claim in point 7 for the purchase of transcript for $151.80. When challenged on this, Mr Brunner for the respondent
said that he had purchased a copy of transcript. I do not know whether that was necessary. He said that he had a copy available
if I would like to see it. That does not demonstrate that the respondent has had to pay $151.80 for the purchase of the transcript.
One would have assumed that there was a receipt issued for its purchase, but none was presented.
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Finally, there is a claim for $120.00 for babysitting on the day of the hearing. Once again there is no evidence before me that
this was a cost incurred by the respondent.
16 Mr Brunner for the respondent says that in the determination of costs the Commission is required to be satisfied on the balance
of probabilities that these costs were incurred. This seems to be a claim made on the basis that the respondent wanted to make
a claim for costs but says that it is up to the Commission to sort the matter out. That is not acceptable. The claim is tardy,
without supporting evidence and little care has been given to it. I have considerable sympathy with the respondent having had
to defend a claim which was without justification. The respondent ought not to have incurred costs in those circumstances.
However, the Commission cannot conjure up, out of the air, a figure as to what might be reasonable costs without knowing
what costs were incurred. Nor can it make assumptions about what income is foregone for the purposes of dealing with this
matter. Where a party has been able to demonstrate that there are grounds for the awarding of costs then one would have
thought that greater attention and effort might be made in providing even some very basic supporting evidence. It is not
surprising that no agreement was reached given that the respondent has made such claim for costs without supporting evidence,
and at such rates.
17 In all of the circumstances, I am sure that some costs were incurred by the respondent and at the same time frustrated that the
presentation of the respondent’s case in this aspect has been so tardy as to prevent me from being satisfied that any expenditure
was incurred other than a filing fee, photocopying of exhibits and that witnesses were present during the hearing of the
substantive claim.
18 Accordingly, an order shall issue for those costs.
15

_________
2003 WAIRC 08114
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRADLEY MITCHEM, APPLICANT
v.
PARKFEEDS (WA) PTY LTD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
THURSDAY, 10 APRIL 2003
FILE NO.
APPLICATION 1618 OF 2001
CITATION NO.
2003 WAIRC 08114
_________________________________________________________________________________________________________
Result
Application for costs granted in part.
_________________________________________________________________________________________________________
Order
HAVING heard Mr K Trainer (as agent) on behalf of the applicant and Mr P Brunner (of Counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—
1.
THAT the applicant shall pay to the respondent the following amounts—
(a)
$294.00 being allowances to witnesses;
(b)
$5.00 being filing fee; and
(c)
$111.30 being photocopying.
2.
THE payments referred to in order 1 above shall be made forthwith.
3.
The application otherwise be and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
____________________

2003 WAIRC 08122
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DEAN STEWART MORRIS, APPLICANT
v.
ABB AUSTRALIA PTY LTD, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE
FRIDAY 11 APRIL 2003
FILE NO.
APPLICATION 276 OF 2002
CITATION NO.
2003 WAIRC 08122
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement.

Representation
Applicant
Mr P Kelly (as agent)
Respondent
Ms J Auerbach (as agent)
_________________________________________________________________________________________________________
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Reasons for Decision
This is an application by Dean Stewart Morris (“the applicant”) pursuant to s.29(1)(b)(i) of the Industrial Relations Act
1979 (“the Act”). The applicant claims that he was unfairly dismissed from his employment as a supervisor with ABB
Australian Pty Ltd (“the respondent”) on 1 February 2002. The respondent denies that the applicant was unfairly terminated
and argues that the applicant was made redundant on 1 February 2002.
Background
The respondent is involved in contract management, and the respondent depends on obtaining and retaining contracts in order
to continue trading. The applicant was employed by the respondent in a supervisory position as a Team Leader between
3 September 1999 and 1 February 2002. Initially, the respondent’s work involved the supervision of contractors who installed
and maintained telephone and other communication cables to both private and commercial residences. Later the applicant was
appointed to the position of Quality Assurance Manager and this job involved a substantial amount of travel both around the
metropolitan area, country Western Australia and interstate. He was employed on a salary of $59,130 and a vehicle was
provided in order for the applicant to undertake his work. The applicant’s initial contract of employment was as outlined in
Exhibit R2. This contract was varied by the respondent in November 2001 when a new contract of employment was agreed to
by the applicant (Exhibit R4).
The applicant conceded that when he was terminated on 1 February 2002 it was mainly due to the respondent losing the Nava
Project contract in January 2002. This contract was worth approximately $45 million and as a result of the loss of this contract
and because of a seasonal decline in the Telstra contract, the respondent made a decision to effect a number of redundancies.
The applicant was chosen for redundancy as part of this process.
On 31 January 2002 the applicant, who was on annual leave at the time, was asked to attend a meeting with the applicant’s
Manager, Mr Michael Armstrong. At this meeting the applicant was advised that he was terminated effective from the close of
business Friday 1 February 2002. The applicant was paid four weeks’ pay in lieu of notice pursuant to his contract of
employment as well as outstanding annual leave entitlements. He was also paid six weeks’ redundancy pay. It was conceded
by the respondent that there were no adverse performance issues relating to the applicant that were taken into account when
choosing the applicant for redundancy.
Prior to commencing employment with the respondent the applicant was employed by Telstra from 3 April 1981 to
1 September 1999. Exhibit A2 contains the applicant’s extensive qualifications and accreditations covering the period from
1981 to the present.
The applicant had no notice prior to the meeting on 31 January 2002 that he was to be terminated due to a redundancy
situation.
Applicant’s Evidence
On 31 January 2002, after being on annual leave since 26 January 2002 the applicant was contacted and asked to attend a
meeting with Mr Armstrong that day. At this meeting the applicant was informed that he had been chosen for redundancy in
preference to another Supervisor, Mr Keith Glance. He was informed that his personality was “not bubbly enough”. He stated
that he may not have been as lively as he could have been in recent times as he suffered a heart attack in October 2001.
The applicant stated that he had only been subject to one performance review whilst employed by the respondent and that was
undertaken six weeks after the applicant commenced employment with the respondent. The applicant was unaware of any
process that the respondent had undertaken in order to select him for redundancy nor had he been shown any documents
reviewing his skills and qualifications. In the lead up to his termination the applicant had not been interviewed by anyone in
relation to his skills and qualifications nor did he have any input into any assessments that the respondent relied upon to choose
the applicant for termination.
The applicant stated that on 2 February 2001 he had a discussion with the respondent’s Area Manager, Mr Peter McKay. As
this meeting he was offered a position as a Quality Assurance Manager. He stated that after a trial period in this position he
was to receive a salary increase however this did not eventuate. Notwithstanding this he continued to undertake this quality
assurance job.
The applicant stated that he understood Mr Glance had commenced employment with the respondent in November 2001 and
given that Mr Glance had only worked for a short time with the respondent he stated that it would be hard to believe that Mr
Glance had the same qualifications and accreditations as the applicant.
The applicant stated that a vehicle was provided to him by the respondent as part of his employment package and he had
permission to use the car for private purposes. Confirmation of the provision of this car was demonstrated in his termination
payment, which included a component for a car allowance as part of the applicant’s four weeks’ pay in lieu of notice.
The applicant believed that he was an easy target for redundancy as he was on leave when the decision was made to effect his
redundancy. Also, some of his duties involved working in remote areas and given he had recently suffered a heart attack this
may have presented as a risk to the respondent. He stated that he was an employee with high standards and dealt with issues up
front and this also may have contributed to him being selected for redundancy. The applicant was not seeking reinstatement
because he believed that the respondent did not want him to return to work and in any event he had now embarked on a new
career.
Under cross examination the applicant confirmed that he had a good working relationship with Mr Armstrong and had worked
with him for many years at Telstra prior to them both commencing employment with the respondent. He confirmed that he was
one of the first employees that the respondent employed. The applicant confirmed that in March 2001 the respondent’s Project
Manager, Mr Nicholas Keen visited Perth and the applicant asked him for a pay rise.
The applicant was aware that towards the end of 2001 the respondent was reviewing the applicant’s position and that there was
a possibility that his position was to be restructured. He stated that Mr Armstrong had contacted him on 30 January 2002 about
a possible job change and no mention was made of his termination during this discussion. He confirmed that Mr Armstrong
told him at the meeting on 31 January 2002 that it had been a difficult decision to choose between Mr Glance and the
applicant. The applicant agreed that Mr Armstrong told him at this meeting that Mr Glance had more to offer the respondent
than the applicant. The applicant acknowledged that even though it was necessary for the respondent to effect redundancies
due to the loss of the Nava Project as he was not working on the Nava Project in January 2002 it was not appropriate for him to
be chosen for redundancy.
The applicant conceded that some positions had become available with the respondent since his termination and had been
advertised in the media. The applicant stated that he decided not to apply for the positions because he no longer trusted the
respondent.
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The applicant was asked about a document comparing
(Exhibit R3). A copy of the document is as follows:
“
Telstra Experience
Competency
Civil Construction
Distribution Jointing
Major Cables (CPAS)
Supervisory
OHS&E Understanding
Quality
People Management
Time Management
Subcontractor Relationships
Communication Skills
Initiating Action
Formal Presentation
Team Building

83 W.A.I.G.

his skills, qualifications and experience with those of Mr Glance
Keith Glance
17 years
Rating
Excellent
Excellent
Excellent
Excellent
Excellent
Good
Excellent
Good
Excellent
Excellent
Excellent
Excellent
Excellent

Dean Morris
18 years
Rating
Good
Good
Good
Good
Excellent
Excellent
Average
Average
Average
Poor
Average
Good
Good.”

The applicant stated that he had not seen this document prior to his representative receiving a copy of the document in June
2002, subsequent to his termination. The applicant was asked about his views on the document and was asked to assess his
skills based on the areas outlined in the document. He stated that compared with Mr Glance he had an excellent background in
civil construction. He stated that Mr Glance did not have the same background in civil construction as the applicant, thus the
applicant stated that in his view the assessment of him in civil construction as being “good” was unfair. He was asked about his
communications skills which were ranked as being poor. The applicant stated that he had good communication skills and that
at no stage were any problems raised by the respondent in relation to this area. As to the other areas that were identified, the
applicant stated that he disagreed with the respondent’s assessment.
The applicant stated that prior to taking four weeks off as a result of his heart attack in October 2001 he had only ever taken
one day of sick leave whilst employed by the respondent.
The applicant believed that Mr Glance should have been chosen for redundancy instead of him because he had a greater
knowledge, skills and experience than Mr Glance and Mr Glance had only recently been employed by the respondent. Also,
the applicant’s greater length of service than Mr Glance should have been given more weight than what it was in deciding who
should have been made redundant.
Respondent’s evidence
Mr Armstrong gave evidence. He is the respondent’s Area Manager and commenced employment with the respondent at the
same time as the applicant. Both commenced as Supervisors, but Mr Armstrong was later promoted to an Area Manager. Mr
Armstrong stated that in December 2001 the respondent’s main contracts were in relation to Telstra and the Nava Project. The
Nava Project was in the initial stage of setting up infrastructure and carrying out design work and would later involve the
laying of fibre optic cable. However, the Project was abruptly postponed at the end of January 2002. At the same time the
number of Telstra contracts declined which was not unusual at this time of year. At this time Mr Armstrong was told by the
respondent’s management to wind down the Nava Project and to effect the redundancy of surplus employees. Thus, the
respondent determined it was appropriate to make eight employees redundant, including two supervisors.
Mr Armstrong had contact with the respondent’s Human Resource Department in Sydney who directed that assessments of
each employee should be undertaken based on predetermined selection criteria to decide which employees were to be made
redundant. Mr Armstrong stated that he liaised with the respondent’s Managers, Mr Keen and Mr McKay and all agreed that
the applicant should be made redundant in preference to Mr Glance. This decision was arrived at after excluding some of the
respondent’s existing supervisors who were in remote locations or in specific work areas which required particular skills
required by the respondent to service existing contracts. In addition to the applicant being made redundant another Supervisor,
Mr Collins was made redundant because he had only been with the respondent for a short time and was the least experienced
of all of the supervisors.
Mr Armstrong confirmed that there was no issue with the applicant’s performance. It was decided to keep Mr Glance on in
preference to the applicant because even though Mr Glance had only been with the respondent for approximately three months,
he was a good supervisor and Mr Armstrong believed that he would be able to contribute more to the respondent in the long
term than the applicant.
Mr Armstrong drew up the selection criteria document comparing the applicant with Mr Glance (Exhibit R3). Mr Armstrong
stated that the document did not constitute a performance rating. It was a comparison of the strength and weaknesses of both
Mr Glance and the applicant in relation to working on existing Telstra contracts and on future contracts which the respondent
may undertake. Mr Armstrong completed this comparison after having discussions with contractors who had worked with the
applicant and Mr Glance, and after discussions with Mr McKay and Mr Keen. At the end of the day Mr Glance was chosen in
preference to the applicant because even though he had a similar background to the applicant and had equivalent skills and
experience to the applicant, it was the view of the respondent that Mr Glance’s people management and communication skills
were better suited to the respondent’s present and future needs.
Mr Armstrong confirmed that the decision to choose the applicant to be made redundant was made quickly as there was no
longer a contract in relation to the Nava Project and there was therefore insufficient work for the existing number of
supervisors employed by the respondent.
Mr Armstrong stated at the meeting with the applicant on 31 January 2002 he told the applicant that there could be further job
opportunities down the track if the respondent gained more contracts.
Under cross examination Mr Armstrong could not confirm whether or not Mr Glance had completed his three months’
probation period. He stated that he had worked with Mr Glance on a daily basis whilst he had been employed by the
respondent and worked with him for between six to twelve months when they were both employed by Telstra. Mr Armstrong
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confirmed that he made the decision on 31 January 2002 to retain Mr Glance over the applicant prior to meeting with the
applicant. He also stated that on 30 January 2002 he informed the applicant by telephone that his position was being
restructured and that he did not mention to the applicant that he could possibly be terminated.
Mr Armstrong was asked why the applicant had no input into the document comparing him to Mr Glance (Exhibit R3). Mr
Armstrong stated that there was no specific process used in choosing the applicant but at the end of the day, it was up to
management to decide who was to be made redundant. Mr Armstrong stated that the comparison document prepared by him
(Exhibit R3) justified Mr Glance being retained.
Ms Lesley Jolly gave evidence. She is the respondent’s Executive Manager of Human Resources and is based in Sydney. Ms
Jolly liaised with the Perth office when the respondent was informed in January 2002 that it had lost the Nava Project contract
and Telstra contracts had been cut back. She was told by the respondent’s Perth office that as a result of these lost contracts a
decision had been made to make eight employees redundant. When asked for advice on the process for effecting these
redundancies she advised Mr Armstrong to review and take into account the relevant skill levels, experience and competencies
of the employees concerned and to make a decision based on this review and on the needs of the organisation.
Ms Jolly stated that the applicant should not have been reimbursed for a car allowance as part of the four weeks’ pay in lieu of
notice that he was paid on termination as the applicant was provided with a vehicle for work purposes only and not for private
purposes. Ms Jolly confirmed that the applicant had two contracts of employment whilst employed by the respondent. Exhibit
R2 is the initial contract that was signed by the applicant on 1 September 1999. That contract includes details of a car being
provided as part of the applicant’s contract of employment. Exhibit R4 is a copy of the contract agreed to by the applicant in
November 2001. There is no mention of a car being part of the applicant’s contract of employment in this document because it
was the respondent’s understanding that the applicant had a vehicle for work related purposes only and as the vehicle did not
form part of the applicant’s contract or salary package therefore no reference is made to a car being provided.
Under cross examination Ms Jolly confirmed that the respondent did not have any set processes for evaluating employees for
redundancy. When she gave advice to Mr Armstrong about the procedure to adopt to effect redundancies she told him to look
at technical and managerial skills, and people and communication skills. She stated that she spoke to Mr Armstrong over a
number of days about the process being adopted by Mr Armstrong prior to the applicant being terminated. At some stage
during this period Mr Armstrong sent Ms Jolly a copy of the criteria that he utilised to compare the applicant with Mr Glance
(Exhibit R3) but Ms Jolly could not recall if this was sent to her prior to or after the applicant was made redundant.
Mr Keen gave evidence. He is the respondent’s Operations Manager and is based in South Australia. He supervises managers
who have responsibilities for the respondent’s various teams of employees. He was the Project Manager covering Western
Australia and the Northern Territory for part of the time that the applicant worked with the respondent. He became familiar
with the applicant when the applicant became employed as the respondent’s Quality Assurance Supervisor. He also worked
with the applicant subsequent to coming to Western Australia in February 2001 to fill in for Mr McKay. Around that time the
applicant approached Mr Keen to negotiate a wage increase. He informed the applicant that he had to wait for his appraisal in
December 2001 before this issue could be addressed.
In relation to the Nava Project Mr Keen stated that the unexpected cancellation of this contract at the end of January 2002 had
an immediate impact on the respondent’s operations and the number of employees that it required.
Mr Keen confirmed that he had input into choosing which supervisors were to remain employed by the respondent and which
supervisors were to be made redundant. He stated that a decision was made to retain employees who could add value to the
Telstra contracts and in choosing these employees issues such as length of service and current location of employees was taken
into account. Mr Keen stated that Mr Glance had the right attributes to fulfil the respondent’s requirements. He also confirmed
that the applicant was equally as well qualified as the other supervisors who the respondent retained when the applicant was
made redundant. He stated that he understood that Mr Glance had completed his probationary period, he was a team player
with good communication skills and he also liaised well with contractors. He stated that he saw the skills comparison
documents relating to Mr Glance and the applicant (Exhibit R3) on the day prior to applicant’s redundancy being effected. He
stated that the comparisons detailed in this document were not the only criteria for choosing the applicant for redundancy. He
confirmed that Mr Armstrong consulted him about making the decision to choose the applicant to be made redundant. He
stated that Mr Glance worked in the office on a daily basis therefore the respondent was in a good position to judge his skills,
notwithstanding the fact that Mr Glance had only been with the respondent for a short time. He stated that in hindsight that
perhaps the process of effecting the applicant’s redundancy could have been better handled.
Submissions
The applicant maintains that even though it was necessary for redundancies to occur the applicant did not agree that he should
have been chosen for redundancy in preference to the other supervisors who were retained, specifically Mr Glance. The
applicant maintained the process for determining who should be chosen for redundancy lacked fairness as he had no input into
how this assessment was made nor was he made aware of the basis upon which this assessment occurred when he was
terminated. The applicant maintained that the decision making process leading to him being chosen was flawed and the
comparison document drawn up by the respondent (Exhibit R3) was inaccurate. The applicant was given no opportunity to
demonstrate his capacities given the nature of the process adopted by the respondent, nor was he given any opportunity to
canvass alternatives to termination. Further, the applicant was not working on the Nava Project when he was made redundant.
The respondent submits that the respondent has the right to decide which employees it retains in a redundancy situation and
which employees are to be made redundant. Given the nature of the work that the respondent undertook it was not unusual,
when a major contract such as the Nava Project was lost, for employees to be made redundant. In choosing the applicant the
respondent reviewed each supervisor’s technical skills and competencies and took into account their length of service and
communication skills. At the end of the day the applicant was not as good as Mr Glance in certain areas. After evaluating all of
the supervisors it was appropriate for the respondent to select the applicant for redundancy. Thus, it was appropriate to
terminate the applicant’s contract of employment in preference to that of another employee.
Findings and Conclusions
Credibility
In my view each witness gave their evidence honestly and to the best of their recollection. Thus I accept the evidence given by
each witness.
Redundancy is itself a sufficient reason for dismissal (Amalgamated Metal Workers and Shipwrights Union of Western
Australia and Or v Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733). Despite the requirement to accord
procedural fairness, not every denial of procedural fairness will entitle an employee to a remedy. No injustice will result if after
a review of all the circumstances of the termination it can be said that the employee could be justifiably dismissed (Shire of
Esperance v Mouritz (1991) 71 WAIG 891; Byrne v Australian Airlines Ltd (1995) 185 CLR 410 at 430 per Brennan CJ,
Dawson and Toohey JJ and at 466 per McHugh and Gummow JJ). If a decision is made to make an employee redundant based
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on the operational requirements of the company that can be a valid reason for the dismissal. In this case it is clear from the
evidence that as a result of the respondent losing the Nava Project contract it was appropriate that the respondent reduce the
number of supervisors it employed.
Having said that it is appropriate to consider any unfairness in relation to the process used in effecting a redundancy, as well as
all of the circumstances surrounding the termination of the employment having regard to s.26 of the Act. The question to be
determined by the Commission is whether the legal right of the respondent to dismiss the applicant has been exercised harshly
or oppressively against the employee so as to amount to an abuse of that right (Undercliffe Nursing Home v The Federated
Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386).
The provisions of Part 5 of the Minimum Conditions of Employment Act 1993 (“the MCE Act”) are implied into the
applicant’s contract of employment. A failure to comply with the mandatory requirements under s.41 of the MCE Act is a
factor to be taken into account in deciding whether a dismissal is unfair (Gilmore v Cecil Bros and Ors (1996) 76 WAIG 4434,
per the President at 4445). See also WA Access Pty Ltd v Vaughan (2000) 81 WAIG 373 at 378 and cases cited therein).
Section 41 of the MCE Act provides
“41.
Employee to be informed
(1)
Where an employer has decided to —
(a)
take action that is likely to have a significant effect on an employee; or
(b)
make an employee redundant,
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the
decision has been made, of the action or the redundancy, as the case may be, and discuss with the
employer the matters mentioned in subsection (2).
(2)
The matters to be discussed are —
(a)
the likely effects of the action or the redundancy in respect of the employee; and
(b)
measures that may be taken by the employee or the employer to avoid or minimize a
significant effect,
as the case requires.”
Section 43 of the MCE Act provides
“43.
Paid leave for job interviews, entitlement to (sic)
(1)
An employee, other than a seasonal worker who has been informed that he or she has been, or will be,
made redundant is entitled to paid leave of up to 8 hours for the purpose of being interviewed for
further employment.
(2)
The 8 hours need not be consecutive.
(3)
An employee who claims to be entitled to paid leave under subsection (1) is to provide to the
employer evidence that would satisfy a reasonable person of the entitlement.
(4)
Payment for leave under subsection (1) is to be made in accordance with section 18.
[Section 43 amended by No. 20 of 2002 s. 175.]”
In light of all of the evidence and based on the relevant authorities I make the following findings.
Section 41 provides that where an employer has decided to make an employee redundant the employee is entitled to be
informed by the employer as soon as is reasonably practicable after the decision has been made of the redundancy and
discussions are to be held with the employee about the likely effects of the redundancy and measures that may be taken to
avoid or minimise its effect. In this case these requirements were not met. Even though the applicant was notified soon after
the decision was made to effect his redundancy, it is clear on the evidence that the respondent did not discuss the effect of the
redundancy on the applicant and alternatives to redundancy were not canvassed with the applicant after the decision was made
by the respondent to make him redundant. For this reason, in my view, I consider that to the extent the applicant was not
consulted in relation to his dismissal, his termination was unfair. It is also clear on the evidence that s.43 of the MCE Act was
not complied with as the applicant was not given the opportunity to avail himself of paid leave to attend job interviews given
that he was required to leave the respondent’s premises immediately after being made redundant.
I am also of the view that the process adopted by the respondent to compare its supervisors, prior to reaching a decision on
who was to be made redundant, was unfair and that the applicant was denied procedural fairness in relation to this process. It
was clear on the evidence that the applicant was unaware that he was being evaluated by the respondent and he was given no
opportunity to be involved in his assessment. I accept the applicant’ evidence that no formal appraisal had been undertaken of
his performance for some years. It is my view that the respondent should have adopted a transparent process of assessing its
employees, and the supervisors concerned should have had input into this process. In adopting the process of selection in the
way it did the respondent denied the applicant natural justice. He was not given the opportunity to comment on the assessment
upon which the applicant’s future would be decided and the applicant was given no opportunity to demonstrate why he should
not be chosen for redundancy.
The applicant was terminated whilst he was on annual leave. This issue was considered in a decision of the Industrial Appeal
Court in McSharer v Hospital Employees’ Industrial Union of Workers, WA (1974) 54 WAIG 1545 in which Burt CJ at
1546 held that—
“… the effect of the annual leave provisions in operation is that the contract of service continues throughout the period of
five weeks, this being a notion conveyed by the word “leave” and by the expression “on full pay”. This is something to
which in the terms of the clause the worker is entitled. The right to terminate the employment on one week’s notice
should be read subject to Clause 9(1)(b) and to the entitlement which that clause when it operates creates, and hence in
my opinion it should be held that an employer cannot give notice which in its terms would terminate the employment
within the period of annual leave.”
This issue was considered further by the Industrial Appeal Court, in Amalgamated Metal Workers and Shipwrights Union of
Western Australia v. Multicon Engineering (WA) Pty Ltd (1980) 60 WAIG 1055. In that case the employee had been employed
at the time of termination for a period exceeding 12 months. He went on annual based on predetermined selection criteria leave
which was to cease on 18 May 1979. During his leave on 9 May 1979, the respondent gave notice purporting to terminate the
employee’s employment on the last day of his annual leave. The question in that case was whether the notice was valid for its
express purpose.
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Wallace J approved of the decisions referred to above and at page 1056 he disagreed with a contrary decision of Ludeke J in
the Australian Institute of Marine and Power Engineers v Australian Coastal Shipping Commission 32 AILR 670 and
observed—
“It is well settled that annual leave constitutes a contractual right arising out of an employee’s service and is there, inter
alia, to contribute to his well-being and efficiency as an employee. The award does not provide a right in the employer to
interfere therewith. The giving of notice of termination of employment is an interference with the benefit that the leave
provision provides. In my view one should not construe the award so as to take away from the employee any part of the
leave provision therein contained.”
Accordingly he came to the view that a notice of termination during a period of annual leave was ineffective and invalid.
It is my view the applicant was treated unfairly given the way in which he was terminated. Termination of employment whilst
an employee is on annual leave is an element to be taken into account when considering the fairness or otherwise of a
termination. In this case I find that it was inappropriate for the respondent to terminate the applicant’s contract of employment
whilst he was on annual leave. Not only was the applicant absent from work when the respondent decided who was to be made
redundant, the applicant should have been able to complete his annual leave prior to being terminated.
Further, the circumstance of the applicant’s termination was sudden and unexpected. The applicant had no idea that he was to
be terminated prior to taking annual leave and only the day before the applicant was terminated Mr Armstrong canvassed the
possibility of the applicant taking on another role with the respondent and no mention was made of his impending termination.
It is well established that it is encumbent on the applicant to establish that someone else should have been made redundant
instead of him to demonstrate that a termination was unfair (see Gromark Packaging v The Federated Miscellaneous Workers
Union of Australia, WA Branch (1992) 73 WAIG 220). Even though I have concerns about the lack of opportunity that the
applicant had to have input into the assessment of his skills and abilities, the respondent did undertake a review of supervisors
in its employ and decided that Mr Glance better fitted the respondent’s current and future operations. It is not for the
Commission to conduct the affairs of an employer. The commission will only interfere where it is demonstrated that it would
be unfair not to do so (see: Amalgamated Metal Workers and Shipwrights Union of Western Australian v Robe River Iron
Associates (1989) 69 WAIG 985). It has not been demonstrated to me that even if the applicant had the opportunity to be
consulted about his assessment in comparison to Mr Glance, whether a different outcome would have eventuated. Mr
Armstrong and Mr Keen had worked with both the applicant and Mr Glance, and contractors dealing with both employees
were consulted prior to a decision being made to choose the applicant for termination in preference to Mr Glance. Further, the
applicant did not demonstrate that overall, his skills, qualifications and experience compared to Mr Glance’s qualifications and
experience were such as to warrant the respondent retaining the applicant in preference to that of Mr Glance. Even though the
applicant had much greater service with the respondent than Mr Glance, this was only one of the factors that the respondent
took into account when choosing the applicant in preference to Mr Glance. It was open for the respondent to choose to retain
Mr Glance in preference to the applicant. Thus, the applicant has not demonstrated that Mr Glance should have been made
redundant instead of him.
Compensation
Having found that the applicant’s termination was unfair on a number of grounds it is necessary to consider an appropriate
remedy. Reinstatement is not appropriate as the applicant’s position no longer exists and even if a fair process had been
adopted by the respondent, the applicant would in all probability have still been made redundant.
I find that if a fairer and more consultative process had been followed, the applicant’s termination would have occurred some
time later than it did. Further, some time would have been necessary for the requirements of the MCE Act to take place. In my
view the applicant should be compensated for a period of four weeks’ pay to cover this loss. This is in addition to payment for
notice and a redundancy payment already paid to the applicant. I determine this amount to be $5,955.80 (4 x $1,488.95). I have
included a car allowance in the applicant’s weekly rate of pay. I accept the applicant’s evidence that he had private use of the
vehicle provided to him by the respondent. In my view, apart from the uncorroborated assertions of Ms Jolly, the respondent
did not demonstrate that the applicant did not have private use of the vehicle provided to him by the respondent.
I have formed the view that the applicant should be compensated for injury. Even though there is some measure of distress in
every termination I find that in this case, given the manner in which the applicant’s termination was effected, it is fair that the
applicant be paid an additional one week’s pay for injury. The applicant was terminated whilst on annual leave. His
termination was sudden and unexpected and with no notice. The applicant was not even advised that his position was
redundant as late as the day prior to his termination when he was telephoned by Mr Armstrong to discuss his ongoing role with
the respondent. In my view this is an inappropriate and callous way to terminate an employee, thus the applicant should be
compensated.
An Order will now issue.

_________
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Order
HAVING HEARD Mr P Kelly (as agent) on behalf of the applicant and Ms J Auerbach (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1
DECLARES THAT the dismissal of Dean Stewart Morris by the respondent was unfair and that reinstatement
is impracticable.
2
ORDERS the respondent to pay Dean Stewart Morris compensation in the sum of $7,444.75 gross within 7 days
of the date of this order.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
INDUSTRIAL RELATIONS ACT, 1979
Rebecca Aimee Napoli
- and Kamel Lebeidi t/a Sugar Gum Restaurant
No. 1778 of 1998
COMMISSIONER A.R. BEECH
8 February 1999
Reasons for Decision
The application before the Commission by Rebecca Napoli claims that she was unfairly dismissed by Mr Lebeidi. When the matter
came on for hearing before the Commission, the Commission formed the opinion that no agreement between the parties was likely.
The respondent, Mr Lebeidi, sought an adjournment of the hearing in order for him to better present his case by calling witnesses or
presenting documentary materials such as a till tape. The application for an adjournment was opposed by the applicant. The
Commission refused Mr Lebeidi’s request for an adjournment. The reasons for doing so are that the parties had been informed in
October 1998 of the hearing of this matter on 8 January. The Commission formed the view that Mr Lebeidi had had ample notice to
prepare himself for the hearing of the application. Further, the Commission formed the view that the evidence to be given by
persons whom Mr Lebeidi foreshadowed he might call as witnesses would be on points that were not relevant to the issues before
the Commission. The Commission reached a similar conclusion regarding any documentary material mentioned by Mr Lebeidi.
The applicant herself gave evidence, as did her mother who was a party to a discussion with Mr Lebeidi. Mr Lebeidi himself gave
evidence. Although Mr Lebeidi did not file a Notice of Answer and Counterproposal, as was required by the Commission’s
regulations if he opposed the claim, it became apparent that his defence to the claim fell into two parts. In the first place, he states
that he did not dismiss the applicant. In the second place, he states that even if he did dismiss the applicant, she was a casual
employee, she was not doing the cleaning work requested of her and she was effectively ignoring him. She had queried her wage
rate with him and he was aware of a rumour that the applicant was looking for work elsewhere.
Mr Lebeidi became the owner of the Sugar Gum Restaurant in August 1998. The applicant, who was aged 21, was at that time
employed at the restaurant and had been since August 1995. Her hours of work at the time Mr Lebeidi purchased the restaurant
were 11.30am to 2.30pm, and 6.30pm until the last person had left. Her employment at the restaurant was terminated by the
outgoing owner and she was employed by Mr Lebeidi. At a meeting on 18 August between the two, Mr Lebeidi requested that she
work the same hours. He offered a wage rate of $12.50 per hour. The applicant said that she would be prepared to accept $12.00 per
hour given that Mr Lebeidi had only just taken over the restaurant. Mr Lebeidi accepted the $12.00 per hour and stated that the
applicant would be employed as a casual. This was accepted by the applicant.
At the end of the first week Mr Lebeidi paid the applicant the sum of $350.00 nett. The applicant had expected a higher payment
given the hours she had worked. In the second week she worked the same hours. She asked Mr Lebeidi to meet with her regarding
her wages. She attended that meeting with her mother, who also gave evidence in these proceedings. The meeting took place on a
Saturday at approximately 2.30pm. The applicant’s evidence of this conversation is that she referred to their agreement that her rate
of pay be $12.00 per hour but the payment just made to her did not work out to $12.00 per hour. She says that Mr Lebeidi became
really angry and “just went wild, he spoke so fast that I could not hear what he said”. Mr Lebeidi raised with her his belief that she
was not cleaning the restaurant properly. She says the conversation ended by Mr Lebeidi saying that “after tonight I don’t want to
see you again”. As she left, he asked her for her key to the building. The applicant returned at 6.30pm in order to commence her
usual Saturday night shift. She says that Mr Lebeidi asked her what she was doing here and asked her to step outside. Once they
were outside, he said to her that he didn’t want her there, to get off his property and that he would pay her tomorrow, give her an
employment form and get her tax file number. During this, Mr Lebeidi’s manner was angry and quite threatening. At that stage, the
applicant believed she had been dismissed.
Mr Lebeidi’s evidence of that conversation is somewhat different. He agrees that the applicant raised the wage rate with him but his
evidence is that he replied that he did not know the precise calculation of her wage. This would be something that would be sorted
out in the time ahead, after he had settled in. According to Mr Lebeidi, the applicant’s mother then entered the conversation and
pointed her finger at him and that made him react. Mr Lebeidi described her as being “really ferocious about defending her
daughter” and he did not accept anyone pointing a finger at him and he stated “take your daughter and go”. At that, Ms Napoli and
her mother left. When subsequently they returned, he gave the applicant a form to fill in and asked her to go away and fill in the
form because he did not have the time then. When they returned with the form, however, he was very busy. He states that they
stood at the till with the impression that they were not going to leave until he paid the money, which again upset him and he told
them to leave or he would call the police. They then left the restaurant. Mr Lebeidi states that he waited for the applicant the
following day, the Sunday, but she did not attend the restaurant and he did not hear from her again at that time.
The evidence of the applicant’s mother is that she had attended the meeting with her daughter regarding the amount of pay she had
received for the previous week because her daughter had not wanted to be there on her own. When the applicant queried the rate of
wage she had been paid Mr Lebeidi had responded that he had not been in the industry very long. The applicant’s mother pointed
out that they had been in the hospitality industry a while and Mr Lebeidi pointedly asked her whether she had been in the meeting
where her daughter’s rate had been agreed, and upon her confirming that she wasn’t, Mr Lebeidi then ignored her. Mr Lebeidi said
to the applicant that she was to return that night, collect her pay and that he did not want to see her again. When she returned the
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next day with her daughter to return an employment declaration form and tax file number she heard Mr Lebeidi say to the applicant
that she was to go away and that he would call the police and have her arrested for trespassing if she did not leave the property. The
applicant’s mother denied pointing her finger at Mr Lebeidi when she was informing him that she knew how much her daughter
was entitled to as a casual employee.
Conclusions
The first issue which requires determination is whether or not there was a dismissal at all. It is apparent from the nature of Mr
Lebeidi’s defence to the claim that he believes there was no dismissal. He states that his use of the words “I don’t want to see you
again” does not mean that he had dismissed the applicant. Rather, he just needed “a breathing space”. She would be able to be reemployed when he next needed her. On the evidence given on this matter, the Commission cannot agree with Mr Lebeidi on this
point. The evidence is that when, approximately two weeks earlier, Mr Lebeidi had agreed to employ the applicant, it was on the
basis that she would work the same hours that she had worked with the previous owners. Although Mr Lebeidi’s evidence is that he
might well review the situation in the future when he had spent a bit more time in the restaurant, there is nothing in his evidence to
suggest that his decision that he “did not want to see her again” was as a result of a review of future staffing needs. It is also most
significant that Mr Lebeidi stated that he had told the applicant that he did not want to see her any more when he was somewhat
angry as a result of the applicant’s mother’s action in pointing her finger at him. If that is so, and it is only Mr Lebeidi’s own
evidence which has it so, the decision that he did not want to see the applicant again occurred in the context of an incident having
occurred rather than as a result of a review of future staffing needs. The later threat to call the police to have them removed is far
more consistent with a permanent end to the employment relationship than it is with an employee not really being wanted for the
next, or the next succeeding, shift. The reference to the police is far more likely an indicator of a complete breakdown in the
relationship as far as Mr Lebeidi is concerned.
Further, according to the arrangement with the applicant, she was to work from 6.30pm that Saturday night. Although Mr Lebeidi
had said to her that he didn’t want to see her again, she nevertheless turned up to work at that time, and was sent away. Mr
Lebeidi’s evidence is that she was paid for that shift. Mr Lebeidi’s evidence is that he sent her away because there were not enough
customers in the restaurant to require her services. However, it is curious that she was sent home with pay. It would be more
understandable that she was sent home if it meant that Mr Lebeidi did not need to pay her for the shift. If the applicant’s wages
were being paid for that shift, then she may as well be usefully employed in doing other work even if there were not enough
customers in the restaurant to serve at tables. The fact that he sent her home is far more consistent with the conclusion that Mr
Lebeidi did not want the applicant at the restaurant at all because he had dismissed her.
Furthermore, on the evidence, Mr Lebeidi had advised her to collect her wages. The Commission has little doubt that if there was to
be a continuing employment relationship between Mr Lebeidi and the applicant, that the applicant would have been paid in the
ordinary course of events and it would not have been necessary to tell her to collect her wages.
Finally, Mr Lebeidi required the applicant to return her keys, which included the key to the flat above the restaurant in which he
now lived. While it may well be that Mr Lebeidi was not comfortable with an employee having a key to his flat, the applicant had
possessed the key to the flat for the previous two weeks because it was part of her keys from the previous years she had worked
there. The demand for the return of the keys at that point in time is far more consistent with a dismissal.
For those reasons, the Commission concludes that Mr Lebeidi dismissed the applicant.
Casual employment
Was the applicant employed as a casual? It is certainly agreed between the applicant and Mr Lebeidi that, as part of the agreement
that the applicant would be paid at the rate of $12.00 per hour, she would be a casual employee. The Commission is prepared to
accept Ms Williams’ submission that, truly understood, the parties may really have meant that the applicant was to be part-time
rather than casual. But, even looking at it favourably from Mr Lebeidi’s point of view and assuming that the applicant was a casual
employee, she was nevertheless dismissed. It is certainly not the case that a casual cannot be dismissed. On the evidence, the
applicant was due to work that evening. She attended for work and was told she was no longer required and was not to attend the
restaurant. The evidence of the conversation involving the applicant, her mother and Mr Lebeidi earlier that day does not lead to the
conclusion that this is a situation where a casual employee is told at the end of the work for which she had been contracted to
perform, that there was no further work available for the employee. Accordingly, even if the applicant was a casual, she was
nevertheless dismissed.
Was the dismissal unfair?
There can be little doubt that the dismissal was indeed unfair. On the evidence, the primary reason for the applicant’s dismissal was
that she queried her wages and Mr Lebeidi objected to that. The applicant’s evidence is that Mr Lebeidi became upset and the
Commission accepts that he did. It was the applicant querying her wages, and perhaps Mr Lebeidi’s reaction to the applicant’s
mother at that meeting, which led to the dismissal. Two things are quite apparent. The first is that it is unthinkable that an employee
can be dismissed for querying whether he or she has been paid correctly. An employee works for wages. It is the primary,
sometimes the only, reason why people work. In this case also, the query was not without substance. It is certainly not clear what
the applicant was entitled to receive compared to what she did receive, but on Mr Lebeidi’s own evidence, he merely paid her what
he had in his pocket at that moment. On that basis, there is little wonder that the applicant was uncertain why she had not been paid
at the rate that had been agreed between her and Mr Lebeidi.
The second thing is that it is also unfair for the applicant to have been dismissed because of Mr Lebeidi’s reaction to her mother. It
is Mr Lebeidi’s own evidence that he reacted to the applicant’s mother. The Commission is unable to conclude on the evidence that
the applicant’s mother behaved at all improperly at the meeting, but even if the Commission accepts Mr Lebeidi’s evidence, and it
does not, that evidence does not justify the dismissal which occurred.
Although Mr Lebeidi states that there were two other reasons why, if there was a dismissal, it occurred, those two other reasons are
not of themselves justification for the dismissal. The first of those reasons was that Mr Lebeidi said he had heard a rumour that the
applicant was considering finding alternative employment. Even if the rumour was true, there was nothing in the agreement
between Mr Lebeidi and the applicant regarding her employment where she guaranteed she that she would work there for a fixed
period of time. There was no restriction on the applicant in looking for alternative employment. Significantly, however, even if the
Commission accepts Mr Lebeidi’s evidence of the rumour, he did not at any stage check with the applicant whether the rumour had
any substance. An employer cannot fairly dismiss an employee on the basis of a rumour.
The second of those reasons is Mr Lebeidi’s assertion that the applicant had not been performing cleaning duties to Mr Lebeidi’s
satisfaction, or that she had not been listening to what he was saying and even ignoring him when he spoke to her. Even if the
Commission was to accept Mr Lebeidi’s assertion, an employee should be warned his or her employment is in jeopardy unless there
is an improvement in the work performance. The applicant certainly was not warned. Accordingly, Mr Lebeidi’s dismissal of the
applicant because of a rumour, or for not performing cleaning duties satsifactorily, or for ignoring him or not listening to what he
was saying, is also unfair.
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Reinstatement
Following a finding of unfair dismissal, the Commission is obliged to consider whether the dismissed employee is to be reinstated.
In this case, there is little difficulty in concluding that it would be impracticable to restore the employment relationship. Apart from
the fact that the applicant has found alternative employment and is not seeking reinstatement, Mr Lebeidi’s actions subsequent to
the dismissal are sufficiently worrying to permit no other conclusion other than that reinstatement is impracticable. These actions
are referred to subsequently.
Compensation
If reinstatement is impracticable, the Commission is obliged to order the employer to pay “compensation to the applicant for loss or
injury caused by the dismissal”. The applicant prepared a schedule which sets out the basis of the compensation she claims. The
schedule refers to the wages lost by her from the date of her dismissal to the date she found her new job; the wages lost by her from
that date forward to the day her case was heard by the Commission because she is now working less hours and her new wage is less
than the wage she would have earned with Mr Lebeidi; and finally that same loss for an estimated 6 months further, that being her
estimation of the time it would take for her to be employed for the same hours that she had agreed with Mr Lebeidi. The applicant
also seeks to be compensated for the injury suffered by her arising from Mr Lebeidi’s two threatening telephone calls and a visit he
made to her new workplace.
A number of factors need to be considered in estimating the loss caused by the dismissal. Among those considerations is whether the
applicant would have remained in her employment with Mr Lebeidi for the period of time claimed in her loss. This is a factor here
because although the applicant had been at the restaurant for 2½ years she had only been employed by Mr Lebeidi for approximately
two weeks. Her length of service with the previous owners, while being to her credit, is not relevant to this situation. Mr Lebeidi is in
the restaurant all of the time and whether the employment relationship between him and the applicant would have continued is open to
question. While Mr Lebeidi did not employ the applicant for a probationary period, there is nevertheless some evidence against the
conclusion that the applicant would have remained at the restaurant. Mr Lebeidi employed the applicant as a casual employee as
distinct from the full-time employee she had been previously. Even allowing for some confusion about whether “casual” really meant
“part-time” the fact remains that the applicant was no longer full-time. Mr Lebeidi’s evidence, which the Commission accepts, is that
he had only just taken over the restaurant and needed to establish how he wanted to run it. That sounds quite believable. Indeed, the
applicant offered to be paid at the lower rate of $12.00 per hour in consideration of that very issue. The Commission accepts that the
applicant may have wished to stay with Mr Lebeidi for a further 12 months, but I also have a doubt that her employment would have
continued as she had hoped. Mr Lebeidi has hardly handled his employment relationship with the applicant in an entirely
professional way in the short time it existed. This is indicated at least by his method of paying wages. It is quite unprofessional for
an employer merely to pay an employee the money the employer has in his or her pocket at the time. The law requires an employer
to pay the wages that are due according to the terms of the award or the contract between the parties. It needs to be done properly
and accurately. This certainly was not done. There is some evidence that the applicant was not entirely comfortable with Mr Lebeidi
as an employer even before the dismissal. Her mother’s evidence is that the applicant did not wish to speak to Mr Lebeidi on her own
about the wages issue. Given Mr Lebeidi’s reaction, including his criticism of her cleaning work and of her attitude, she may well have
had good reason not to be entirely comfortable. That reason would have been amply born out by Mr Lebeidi’s subsequent conduct. On
balance, I am not prepared to find that the applicant’s loss caused by the dismissal extended for the period claimed. The evidence does
not permit a precise calculation of the length of time the applicant was likely to have remained in Mr Lebeidi’s employment. She liked
working at the restaurant, as her length of time there shows. It may not be unreasonable to allow Mr Lebeidi a period of three months to
have decided how the restaurant would be run. That may be a reasonable time for the applicant to have stayed in her employment. On
the balance of probabilities, the Commission finds that that the applicant’s employment was unlikely to have continued beyond three
months.
Loss
The loss to the applicant for that three month period falls into two parts. The first part is the period of three weeks during which she
received no income until she found alternative employment. It is very much to her credit that she found alternative employment in
so short a time. It is entirely appropriate that Mr Lebeidi should compensate the applicant for the wages she would have earned,
during that period of time, had she not been unfairly dismissed. That is an amount of $1,368.00. The second part is that the
applicant should be compensated for her ongoing loss of income after that three weeks until the end of the three month period
which resulted from the lesser wage of her new job. That is a period of 9 weeks. The figure given in the schedule for that loss is for
a period of 15 weeks and the Commission will award nine-fifteenths of that sum which is $1,534.68.
Injury
The applicant claims that she should be compensated for the hurt, humiliation, distress and fear arising from Mr Lebeidi’s
threatening and intimidating conduct when he twice telephoned her and also when he visited her new workplace looking for her.
In relation to the first of the telephone calls, the applicant’s evidence is that after Mr Lebeidi had been served with the claim of
unfair dismissal, he rang her. He called her as “a lying bitch”, said “I’ll f… kill you” and “if you take me for unfair dismissal then
you’re dead”. For his part, Mr Lebeidi freely admits that he abused the applicant for taking a claim to the Commission although he
was uncertain in his recollection of the words he used. He did not admit to threatening to kill the applicant. On balance, the
Commission tends to prefer the evidence of the applicant. She sought and was granted a restraining order against Mr Lebeidi. The
restraining order was put in evidence before the Commission. The fact of the restraining order suggests that Mr Lebeidi was
threatening in his behaviour towards the applicant.
The second telephone call occurred after the Notice of Hearing had been sent to the parties. On 28 October, Mr Lebeidi spoke to the
applicant on the telephone and, on the applicant’s evidence, again abused her and threatened the life of not just the applicant but
also the applicant’s family. The applicant reported the call to the police.
Furthermore, the Commission accepts that Mr Lebeidi visited the applicant’s new place of work on 21 October asking for her.
Although she had not been present at the time, her new employer rang her to ask whether she was all right. The news of Mr
Lebeidi’s visit to her new workplace caused the applicant to break down. The Commission accepts the evidence that the applicant
suffered great distress from Mr Lebeidi’s actions. She had to seek advice from the police. The police patrolled her street twice a day
for 6 weeks. She was advised to vary the vehicle she drove and the route she drove to her new employment or to go shopping. She
broke down with the stress. She felt under threat even at her new place of employment.
An immediate issue arises whether those actions on Mr Lebeidi’s part constitute “injury caused by the dismissal” as that is referred to
in s.23A of the Act. Mr Lebeidi’s actions occurred after the dismissal. The dismissal was on 29 August. The application was served
on Mr Lebeidi on 25 September. His actions therefore did not occur until at least one month after the dismissal. The distress felt by
the applicant was not an injury caused by the dismissal. Rather, it followed her exercising her legal right under the Industrial
Relations Act, 1979, to challenge the fairness of her dismissal. Mr Lebeidi’s intimidating and threatening conduct is not, of itself, a
matter within the jurisdiction of the Commission to remedy. The Commission is not a court of law. However the evidence before
the Commission is such that it is appropriate that the Registrar be directed to draw the transcript of the proceedings to the attention
of the Director of Public Prosecutions.
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Conclusion
Accordingly, the compensation to be ordered is—
1. $1,368.00
2. $1,534.68
$2,902.68
An order will therefore issue declaring that Mr Lebeidi unfairly dismissed the applicant and ordering that Mr Lebeidi forthwith pay
to the applicant the sum of $2,902.68.
A minute of that order now issues.
Appearances—
Ms K. Williams (of Counsel) on behalf of the applicant.
Mr K. Lebeidi on his own behalf.
_________
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
INDUSTRIAL RELATIONS ACT, 1979
Rebecca Aimee Napoli
- and—
Kamel Lebeidi t/a Sugar Gum Restaurant
(No. 1778 of 1998)
15 February1999
Order
HAVING heard Ms K Williams (of Counsel) on behalf of the applicant and the respondent on his own behalf the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby—
(a)
DECLARES that the Rebecca Aimee Napoli was unfairly dismissed by Kamel Lebeidi t/a Sugar Gum Restaurant.
(b)
ORDERS that Kamel Lebeidi t/a Sugar Gum Restaurant forthwith pay Rebecca Aimee Napoli the sum of
$2,902.68.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08192
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JULIE SARAH PALMER, APPLICANT
v.
DOMENICK PALUMBO, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
TUESDAY, 1 APRIL 2003
FILE NO.
APPLICATION 26 OF 2003
CITATION NO.
2003 WAIRC 08192
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Ms J Palmer on her own behalf
Respondent
Mr D Crowe of counsel
_________________________________________________________________________________________________________

1.

2.
3.

Reasons for Decision
(Ex tempore)
The applicant in this matter seeks the exercise of the Commission’s discretion to extend time pursuant to s 29(3) of the
Industrial Relations Act 1979 (“the Act”). It is the case that the notice of application was filed with in Registry of the
Commission on 8 January 2003 or thereabouts. It is also common ground that the applicant’s employment was terminated
by reason of redundancy on 22 November 2002.
The Commission has had regard to the submissions of the parties and refers to the relevant principles dealt with by the
Commission as presently constituted in Azzalini v Perth Inflight Catering (2002) 82 WAIG 2992, and in particular the
relevant passages set out at para 28 of that judgment as to the relevant factors to be taken into account.
At para 28 I simply quote as follows, particularly for the benefit of the applicant who may, and probably has not got a
copy of the Commission’s decision in Azzalini in front of her. The Commission said as follows—
“Having regard to the principles referred to in these cases, and considering the nature of ss 29(1)(b)(i) and 23A of the Act
in my opinion, for the purposes of s 29(3) of the Act as it now is, consideration by the Commission of whether it ought
extend time for the purposes of this subsection should include the following—
(a)
Prima facie, time limits imposed by the Act are to be complied with and it is for an applicant to
establish the circumstances such that the discretion to extend time should be exercised in his or her
favour;
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(b)

An extension of time is not automatic and the discretion residing with the Commission to extend time is
for the purpose of enabling the Commission to do justice between the parties;
(c)
It is for an applicant to demonstrate that strict compliance with s 29(2) of the Act will work an injustice
and be unfair in all of the circumstances;
(d)
Considerations relevant to whether it would be unfair to not extend time include—
(i)
the length of any delay;
(ii)
the explanation for the delay;
(iii)
steps taken if any, by the applicant to evidence non-acceptance of the termination of
employment and that it would be contested;
(iv)
the merits of the substantive application in the sense that there is a sufficiently arguable
case; and
(e)
Whether there would be any prejudice to the respondent in granting the application to extend time
although the absence of prejudice to the respondent, without more, is not a sufficient basis of itself, to
grant an application for an extension of time.
4. I adopt and apply those principles for the purposes of this matter.
5. I have considered the submissions of the parties. The length of the delay in the present application is substantial. It is not
merely a day or two, or even a week.
6. It appears to be common ground that the delay is in the order of six weeks or thereabouts. The applicant, to her
considerable credit, advised the Commission in her submissions that she was aware of the 28 day time limit at the time
that she contemplated taking these proceedings, but submitted that some personal factors and some health factors were
relevant to the delay that took place.
7. It is also the case that on what is before the Commission presently that apart from some indication it appears from the
applicant that she would contest the employer’s decision, at least from the date of the termination of the employment to
the time the proceedings were commenced, no further steps were taken by the applicant to put the respondent on notice
that the dismissal was being contested.
8. Next I consider the question of the merits. It would appear from what is presently before the Commission, which is
relatively scant, that the applicant’s case is not a particularly strong one.
9. Finally it seems to me in the circumstances that given the position that the respondent appears to have found itself in
about November 2002 there may be, and I put it no higher than that, there may be some prejudice occasioned upon it
apart from the usual prejudice of simply having to defend proceedings if an application for an extension of time is
granted.
10. Having regard to all of the circumstances, and whilst the Commission acknowledges the submissions of the applicant as
to difficulties she experienced it seems shortly after the termination of the employment, I am not persuaded that I ought
exercise my discretion to receive the application out of time in the present circumstances and the application is dismissed
for want of jurisdiction.
_________
2003 WAIRC 08048
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JULIE SARAH PALMER, APPLICANT
v.
DOMENICK PALUMBO, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
TUESDAY, 1 APRIL 2003
FILE NO.
APPLICATION 26 OF 2003
CITATION NO.
2003 WAIRC 08048
_________________________________________________________________________________________________________
Result
Application dismissed for want of jurisdiction
Representation
Applicant
Ms J Palmer on her own behalf
Respondent
Mr D Crowe of counsel
_________________________________________________________________________________________________________
Order
HAVING heard Ms J Palmer on her own behalf and Mr D Crowe of counsel on behalf of the respondent the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

____________________
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2003 WAIRC 08211
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
LESLEY IRENE PEARCE, APPLICANT
v.
TOMLINSON LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 11 APRIL 2003
FILE NO.
APPLICATION 90 OF 2003
CITATION NO.
2003 WAIRC 08211
_________________________________________________________________________________________________________
Result
Extension of time granted
Representation
Applicant
Mr K Trainer as agent
Respondent
Ms L Gibbs of counsel
_________________________________________________________________________________________________________

1.
2.

3.

4.

5.

6.
7.
8.
9.
10.
11.

12.

13.
14.
15.

Reasons for Decision
(Ex tempore)
The present application is brought by Lesley Irene Pearce against what is described as Tomlinson Ltd although I note, at
least for the record, it would appear that in the event that the Commission grants an extension of time there might well be
an application to amend the name of the respondent.
The application before the Commission by the applicant alleges that she was unfairly dismissed by the employer on or
about 16 December 2002. The particulars of claim seek reinstatement, or in the alternative, compensation equivalent to
six months salary, although from the proceedings this morning the applicant’s agent informs the Commission that the
applicant no longer seeks reinstatement, simply compensation under the legislation.
These proceedings were listed at the Commission’s own motion by reason of the fact that the application as filed by the
applicant on 24 January 2003 was some 11 days out of time, and accordingly, pursuant to ss 29(2) and (3) of the
Industrial Relations Act 1979 (“the Act”) the onus is on the applicant to persuade the Commission that it ought receive
the application out of the time limitation imposed by the statute.
The Commission as presently constituted in the matter of Azzalini v Perth Inflight Catering Services (2002) 82 WAIG
2992, a decision dated 16 October 2002, set out what, in its view, are the relevant principles to apply in relation to
applications of the present kind, in particular at para 28. I adopt and apply those principles for the purposes of these
proceedings without further setting them out.
The position of the applicant in this matter is simply this. Firstly, in relation to the length of delay issue, the delay, in my
opinion, is not inordinate being 11 days, although by the same measure, it is not merely a day or two. Secondly, in
relation to the explanation for the delay, the applicant gave evidence that she, very shortly after the date of termination of
her employment on 16 December 2002, spoke to a government department, the identity of which was not actually
particularly clear on the evidence, as to her rights. She informed the Commission in evidence that she thereafter was told
that she should commence an application in the Equal Opportunity Commission which she subsequently did, it seems on
the evidence, very promptly.
There is also evidence that in subsequent discussions between the applicant and a person at the Equal Opportunity
Commission on a date which was not entirely clear on the evidence, that there was some suggestion that the applicant
could also commence proceedings in this Commission.
Later in January 2003, it seems, on or about the seventeenth of that month, the applicant sought legal advice from a
“shopfront” lawyer. As a consequence of that consultation she was referred, as the Commission understands it on the
evidence, to certain registered industrial agents for the purposes of taking advice as to her options.
There is also some evidence before the Commission that the applicant consulted “Wageline”, as it was described, on or
about 16 January 2003, and indeed, it seems that she attended those premises and obtained some documents.
The applicant’s evidence was that once she had arranged for a consultation with a registered industrial agent, in fact that
being Mr Trainer who appears for her in these proceedings, on or about, it seems, 23 January 2003, she thereafter
commenced these proceedings the next day, that being 24 January 2003.
There is no evidence before the Commission as a consequence of the steps I have just outlined, that at any time during the
course of that process the applicant was aware of the 28 day time limit imposed by the legislation, although as a matter of
course the Commission would expect that legal advisers to an applicant would so inform that person.
In relation to steps taken, the Commission notes the commencement of the action in the Equal Opportunity Commission,
it would seem, in December 2002 although by a submission from the respondent’s counsel it appears that the respondent
was not aware of the commencement of these proceedings, it seems, until some time in late March 2003. In my opinion,
there is no other evidence of steps taken by the applicant to put the respondent on notice that she would be contesting the
dismissal, and therefore I regard this factor as essentially neutral.
In relation to the merits, the evidence before the Commission is essentially scant. However, it is as follows. The applicant
says that she was forced to resign on or about 16 December 2002 by letter of the same date which is exhibit R1 tendered
in these proceedings. That letter addressed to a Mr Samuel says, and I quote as follows—
“I hereby tender my resignation with immediate effect as per discussion this morning.”
In relation to the letter, the applicant’s evidence was that there was some form of discussion between her and Mr Samuel,
who the Commission understands was the applicant’s immediate superior in the workplace, in relation to an aspect of her
attitude and/or work performance.
It would seem that arising from that discussion the applicant was given the option of either improving her performance or
resigning and she chose the latter, it would appear on the evidence, and immediately tendered her resignation.
The applicant’s evidence was, in short, that some weeks prior to 16 December 2002 she took a transfer to an alternative
position to that which she originally occupied which was described as an administration assistant. Her evidence was that
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the new position that she transferred into was quite different in terms of the conditions under which she was working and
was quite different to what she expected and was led to believe, on her evidence, in terms of the position that she was
transferred to.
Her evidence was that the conditions were unacceptable to her, and as a result, in particular, of the discussion on
16 December 2002 with Mr Samuel she resigned. In effect, she said she was forced to resign in the sense that she had no
alternative in all of the circumstances.
The evidence in relation to the merits is necessarily, as I have observed, scant at this stage. However, I am of the view on
the evidence that the case does not appear to be a particularly strong one, but by the same measure I am persuaded that it
is also an arguable case. In relation to prejudice, the respondent was not able to inform the Commission of any prejudice
beyond that which would normally be expected following leave to accept the application out of time, that is, the prejudice
of having to defend proceedings brought against it.
The respondent’s counsel also referred the Commission to a decision of Marshall J in Brodie-Hanns v MTV Publishing
Limited (1995) 67 IR 298, a decision of the Industrial Relations Court of Australia. In my opinion, whilst the respondent
sought to compare the circumstances arising in Brodie-Hanns with those presently before the Commission, on a fair
reading of Brodie-Hanns, in my view, the facts are distinguishable. In Brodie-Hanns it is clear that the applicant in that
case made a conscious election between proceedings in the then Employee Relations Commission of Victoria and the
Industrial Relations Court in the knowledge of her right to commence proceedings in both of those jurisdictions. I
therefore do not consider that the circumstances in Brodie-Hanns are particularly applicable to those before the
Commission in these proceedings.
Having regard to all of these matters, whilst I have oscillated about the matter and the case is somewhat borderline I am
prepared in the circumstances to receive the application out of time. The Commission will therefore make an order,
firstly, that the application be received out of time, and secondly, that the application be referred to a Deputy Registrar for
conciliation pursuant to s 32 of the Act on a date and time to be listed.
_________

2003 WAIRC 08130
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
LESLEY IRENE PEARCE, APPLICANT
v.
TOMLINSON LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 11 APRIL 2003
FILE NO.
APPLICATION 90 OF 2003
CITATION NO.
2003 WAIRC 08130
_________________________________________________________________________________________________________
Result
Extension of time granted
Representation
Applicant
Mr K Trainer as agent
Respondent
Ms L Gibbs of counsel
_________________________________________________________________________________________________________
Order
HAVING heard Mr K Trainer as agent on behalf of the applicant and Ms L Gibbs of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the referral of the herein application be and is hereby accepted out of time.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________

2003 WAIRC 08175
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KENNETH RAYMOND PENSE, APPLICANT
v.
GREGORY JAMES REILLY, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 17 APRIL 2003
FILE NO.
APPLICATION 1055 OF 2002
CITATION NO.
2003 WAIRC 08175
_________________________________________________________________________________________________________
Result
Application dismissed
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Mr K Pense
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Reasons for Decision
The applicant, Mr Kenneth Pense, applied to the Commission on 10 June 2002 alleging that he had been dismissed unfairly by
Mr Gregory Reilly on 4 June 2002. The applicant says that he was employed on 26 November 2001 and managed fabrication
staff in the quoting, ordering and erection of kit homes and sheds. He alleged that on 4 June 2002 Mr Reilly advised him that
there was no work for him. The applicant disputes there was no work and complains that he was not taught to quote jobs as
promised by Mr Reilly. Mr Pense sought to be reinstated.
2
Mr Reilly in his Notice of Answer and Counterproposal denied that Mr Pense was dismissed unfairly and stated that the
respondent was Ovane Pty Ltd trading as Austeel Kit Homes.
3
At hearing Mr Pense no longer sought reinstatement as he says that he could not again work for Mr Reilly. He sought
compensation for the loss of income between jobs. His evidence is that he was surprised to be put off on the day of his
dismissal and then immediately be offered a job building sheds. He says that he was unemployed for four months and then
managed to obtain a job driving trucks.
4
Mr Pense’s evidence is that he was responsible for managing the daily work output of the staff engaged in building houses and
erecting sheds. He was paid $600 gross per week and had the use of a company vehicle. He says that he was engaged by Mr
Reilly and paid by Ovane Pty Ltd. He says that the only difficulty he had at work was the quoting of kit homes as this was new
to him. He did not find quoting sheds to be a problem. He did not receive any help from Mr Reilly with quoting. On 4 June
2002 he attended work and was simply told by Mr Reilly that, “I’ve got a bit of a problem. I haven’t got anymore work for
you.” Mr Pense replied, “That’d be effing right. I knew this was going to happen.” Mr Reilly then offered employment to Mr
Pense building sheds and Mr Pense rejected the offer saying, “You can shove your sheds up your backside.” Mr Reilly offered
to drive Mr Pense to his home and Mr Pense rejected this and arranged for his wife to collect him.
5
Mr Pense says that there were four housing projects being built at that time and more work was expected. Mr Pense says that
because he was dismissed he would not build sheds for Mr Reilly, which was part of his job, he preferred to build sheds for
himself. Mr Pense was paid his entitlements and notice on termination. He commenced part time work on 26 September
2002 driving trucks for 3 days a week, and started full time work on 23 October 2002. Prior to this he worked as a wool presser
for two weeks. He also received $1,600 in profit for building a shed at Canterbilling Springs.
6
Under cross-examination Mr Pense says that Mr Reilly and he had been family friends for sometime. Mr Pense says that he
made $2,350 profit personally for erecting a shed for Brian Ellis at Bindi Bindi. It was invoiced by Mr Pense to Austeel Kit
Homes on 1 May 2002 for work performed on 1 April 2002 [Exhibit R1]
7
Mr Reilly says that he employed Mr Pense on the following basis—
“as a manager doing quoting for sheds and houses and purchasing of goods for those projects. He was also to do the
occasional fabrication and/or erection and he was - - most importantly was to supervise the staff”. (see Transcript p.23).
8
Mr Reilly states that Mr Pense was on a wage of $600 per week and the business was very busy. However, the problem was
one of cashflow whereby quotes were being done but nothing was being done to complete the jobs and get the money into the
business. In answer to a question from the Commission as to why he dismissed Mr Pense, Mr Reilly states—
“I was concerned about the benefit he was gaining for himself out of his employment in the business; i.e. phone calls,
days away calls, days away, trips away without any explanation, phone calls that were regular on the thing. I was
probably more annoyed by the fact that he did one job and employed one of the employees to work that one particular day
and only paid him a small portion of the invoice value to what he made for that particular job. I think that was what
annoyed me the most. And, in fact, quite honestly I think he made more profit out of that particular job than Austeel Kit
Homes made out of it the job. (Transcript p.25-6).
9
Mr Reilly goes on to explain the work arrangement as follows—
“All right. Well, what’s the importance of that particular job in your mind?---In my mind it was that one of the reasons I
set the business up was to give opportunities to local builders and subcontractors to take those jobs on and I just felt Mr
Pense took the opportunity to take that job for himself because there was quite a good dollar in it. But under the
employment criteria that he was to supervise and do quoting, I just felt it was very unfair that that job was given to
himself when it could have been given to another individual who namely could have been - - well, it’s Ken’s son.
Right. I just need to understand this a bit more clearly, Mr Reilly. When you say that your company quoted for jobs, what
then happened? Did you supply the goods and someone else erected the sheds or - - ?---Yeah.
- - what happened?---We would quote the job. The materials we would supply via either the hardware business or through
our direct account through Austeel Kit Homes. We would package them on to site and then we would generally have an
erection team or someone to go on site and package - - put that together. In the case of the SES shed, Mr Strepple and his
son Faron and Ken Pense’s son, Jamie Pense, they put that up together. Down with the Doneco job, we had Tony Strepple
as the builder and our - - because it was a messy sort of a job, I got our team of employees, which included Ken Pense, to
go down there - and myself also - and we put together that Wesfarmers’ project together.
So who decided whether you built the shed as well as supply the goods, who decided that?---We would get quotes from
the relevant builders to do a job and - - yeah, or in some cases I would say, “This is what I’ve got for this job. Do you
want to go and do that job for that price”. And most times we got subcontractors to go out and do those jobs.
All right. We’ll come back to that. You said it was the Ellis’ job?---Mm.
How did it come about that Mr Reilly did that job?---Mr Pense.
Mr Pense, sorry, I’m - - my apologies?---Well, I was a bit shocked when I actually got the invoice for the material - - for
the job actually. I was a bit - - I think it was - - Mr Ellis paid his cheque for the job, which I think was $7000 and it - $7100, I think it was, and then 1 or 2 days later I got that invoice from Mr Pense for his services.
And did you pay that invoice?---I did.
And why did you pay that?---I paid it because I was disgusted and the job was paid to me.”(Transcript p.26-27)
10 Mr Reilly says that the employment of Mr Pense was not working out due to inadequate cash flows and because Mr Reilly had
to do a lot of the work himself in terms of ordering and putting the packages together. Mr Reilly now does all the work Mr
Pense used to perform. Mr Reilly says that the business could not afford to continue to employ Mr Pense but that due to Mr
Pense being a long term family friend and in need of a job he offered him work erecting sheds. He considered that Mr Pense
was more suited to this work and could make more money from it. Mr Reilly did not advise Mr Pense of the difficulties he
was experiencing with his work. He says that Mr Pense was doing quite a good job ordering and quoting.
11 Under questioning by the Commission Mr Reilly reiterated his concerns that Mr Pense had not been fair in taking “a little bit
more for himself” by erecting the shed for Mr Ellis.
1
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In summary, the applicant complains that he was not experienced in the housing side of the business and did not get adequate
assistance from Mr Reilly. He was then dismissed suddenly by Mr Reilly without any warning. He was very agitated by this
and would not accept the alternative offer of erecting sheds. The respondent says that Mr Pense experienced some difficulties
with the job but that he did not discuss these with him. He considered that Mr Pense was taking advantage of the position in
terms of excessive use of telephone, car, time off and taking for himself the job to erect the shed for Mr Ellis. Mr Reilly
thought that it would be better for the business if he assumed the duties which he employed Mr Pense to do and have Mr Pense
erect sheds instead.
Most of the evidence is common and I would say that where there is a conflict in evidence I would accept the evidence of Mr
Reilly over that of Mr Pense. Mr Reilly’s evidence was very straightforward and credible.
It is for the Commission to consider whether in all the circumstances Mr Pense was dismissed unfairly and the principle to be
applied is that expressed in Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital,
Service and Miscellaneous, WA Branch 65 WAIG 385 of a fair go all round. It is clear that Mr Pense was in the main a good
employee who experienced some difficulties with aspects of the job, in particular the organising of staff and materials to
complete houses. Mr Pense was good at handling the business to do with sheds, except that work was lagging and this affected
cash flow adversely. Mr Pense was dismissed suddenly and without warning or any counselling; even though he advised that
he expected to be dismissed. He was paid all his entitlements on termination, including two weeks notice and does not
challenge these payments. Prima facie then the dismissal of Mr Pense would appear unfair. However, the unchallenged
evidence is also that Mr Pense made a profit for himself out of work that was not for him. He took the job for Mr Ellis, which
he had quoted on behalf of the respondent, and allocated it to himself because there was good money to be made from it. He
also used one of the respondent’s employees to assist him and paid that person separately. He then billed the respondent for the
job and was paid because Mr Reilly says that Austeel had already received payment for the total job, ie materials and erection
of the shed. This payment occurred in late May 2002 and Mr Pense was dismissed soon thereafter because in the mind of Mr
Reilly it was not fair that Mr Pense was after “a little bit more for himself”.
Burt CJ in the decision of Green and Clara Pty Ltd v Bestobell Industries Pty Ltd [1982] WAR 1 referred to the position of
trust an employee holds. He says—
“as Lord Porter put it …”The legal proposition may, I think, be broadly stated by saying that one occupying a position of
trust must not make a profit which he can acquire only by use of his fiduciary position, or, if he does, he must account for
the profit so made.”
And he later states—
“As Lord Upjohn pointed out in Boardman v Phipps ([1967] 2 AC at 125): “The whole of the law is laid down and the
fundamental principle exemplified in Lord Cranworth’s statement …” It is a rule of universal application. It may be the case
that the beneficiary has not gained a benefit by the use of his position “but he has made a benefit by entering into a
transaction in conflict with his fiduciary duty”: see Gibbs J (132 CLR at 394). If that be the case, then he must account.”
This principle is relevant to the circumstances faced by Mr Pense and Mr Reilly. In simple terms Mr Pense used his position as
an employee of Austeel to gain an advantage to which he was not entitled, and I so find. In that sense he breached his duty to
his employer and in so doing breached the trust that Mr Reilly held in him as a manager in the business. The fact that Mr Reilly
paid Mr Pense for the work he did does not in my view condone the actions of Mr Pense. He was shortly thereafter dismissed.
The fact that Mr Reilly then offered Mr Pense alternate work has in my view more to do with the fact that they were long term
family friends and Mr Pense needed continued employment. I consider that this is the most accurate inference to be drawn
from the evidence. However, Mr Reilly was not prepared to have Mr Pense remain as a manager due to the breach of his duty
and other more minor difficulties which he had experienced with Mr Pense.
For the reasons expressed I do not find the dismissal of Mr Pense to be unfair and accordingly I would dismiss the application.
_________

2003 WAIRC 08176
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KENNETH RAYMOND PENSE, APPLICANT
v.
GREGORY JAMES REILLY, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
THURSDAY, 17 APRIL 2003
FILE NO.
APPLICATION 1055 OF 2002
CITATION NO.
2003 WAIRC 08176
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr K Pense
Respondent
Mr G Reilly
_________________________________________________________________________________________________________
Order
HAVING heard Mr K Pense on his own behalf and Mr G Reilly on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
____________________

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1251

2003 WAIRC 08235
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
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v.
ITSP AUSTRALIA PTY LTD, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
FRIDAY 2 MAY 2003
FILE NO/S.
APPLICATION 1467 OF 2002
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_________________________________________________________________________________________________________
Result
Application for contractual benefits allowed.
Representation
Applicant
Ms A Pringle on her own behalf
Respondent
No appearance
_________________________________________________________________________________________________________
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Reasons for Decision
(Given extemporaneously at the conclusion of the proceedings
as edited by the Commissioner)
This is an application by Amanda Cheree Pringle (“the applicant”) pursuant to s.29(1)(b)(ii) of the Industrial Relations Act
1979 (“the Act”) seeking benefits due to her under her contract of employment with ITSP Australia Pty Ltd (“the respondent”).
The respondent did not appear at the hearing. I am satisfied that sufficient notice was given to the respondent of today’s
proceedings, and I am also satisfied that the respondent was aware that today’s hearing was to take place as both my associate
and the applicant had discussions about the hearing with a representative of the respondent. In the circumstances I formed the
view that it was appropriate to proceed with the hearing in the absence of the respondent.
Applicant’s evidence
I unreservedly accept the evidence that the applicant gave in these proceedings. Further, her evidence was corroborated by a
number of documents tendered during these proceedings. The applicant gave evidence that her contract of employment with
the respondent was agreed on 10 June 2002. The respondent gave the applicant a letter on this date confirming the contractual
agreement (Exhibit A1). The applicant stated that she commenced full-time employment with the respondent on 1 July
2002 subsequent to working 8 hours with the respondent the previous week and she worked with the respondent until she was
terminated on 19 July 2002. On 19 July 2002 the applicant was informed that the respondent had sold its operations to another
company, and that this company would be taking over the respondent’s business from Monday 22 July 2002. As a result of the
sale of the respondent’s operations, the applicant was informed that her contract of employment was to be terminated effective
19 July 2002. The applicant was told that she would be paid 3 months’ salary in lieu of notice in addition to the salary due to
her for work already completed, holiday pay, and all other outstanding entitlements. This is confirmed in a letter to the
applicant dated 19 July 2002 from the respondent’s director, Mr David Hicks (Exhibit A3).
To date the applicant has not been paid any monies due to her under her contract of employment with the respondent.
In an application for contractual benefits under s.29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject
of the claim is a benefit to which the applicant was entitled under his or her contract of employment. It is for the Commission
to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307).
In my view, the applicant has made out her case that she has been denied benefits due to her under her contract of employment
with the respondent.
The applicant is claiming the following.
•
Outstanding salary comprising a payment for the three (3) weeks the applicant worked between 1 July 2002 and 19 July
2002, plus an additional eight (8) hours worked prior to 1 July 2002. This amounts to $5971.15 gross, based on a weekly
rate of pay of $1730.77.
•
The applicant is claiming $573.35 in superannuation entitlements (9 per cent of the wages owing to the applicant).
•
The applicant is claiming $399.40 for 1.15 days of annual leave entitlements due to her.
•
The applicant is claiming $22,500.00 as a severance payment of 3 months’ salary in lieu of notice which formed part of
her contract of employment, as detailed in the letter from Mr Hicks to the applicant (Exhibit A3).
In total the amount the applicant is claiming is $29,443.90.
I am satisfied on the evidence that these amounts are due to be paid to the applicant under her contract of employment with the
respondent.
An Order will issue for an amount of $29,443.90 to be paid to the applicant.

_________
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2003 WAIRC 08264
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AMANDA CHEREE PRINGLE, APPLICANT
v.
ITSP AUSTRALIA PTY LTD, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
TUESDAY, 6 MAY 2003
FILE NO/S.
APPLICATION 1467 OF 2002
CITATION NO.
2003 WAIRC 08264
_________________________________________________________________________________________________________
Result
Application for contractual benefits allowed
_________________________________________________________________________________________________________
Order
HAVING HEARD Ms A Pringle on her own behalf and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1.
DECLARES THAT Amanda Cheree Pringle was denied benefits under her contract of employment.
2.
ORDERS the respondent to pay Amanda Cheree Pringle $28,990.68 gross.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
2001 WAIRC 02971
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GLEN ROBERT SAMPSON, APPLICANT
v.
BOXHILL NOMINEES PTY LTD t/a ALBANY INTERIORS CARPET HOTLINE, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 6 JUNE 2001
FILE NO.
APPLICATION 223 OF 2001
CITATION NO.
2001 WAIRC 02971
_________________________________________________________________________________________________________
Result
Application for adjournment refused.
Representation
Applicant
Mr A. Chay (as agent)
Respondent
Ms J. Stevens (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision – Request for an Adjournment
The substantive matter before the Commission is an application by Mr Sampson that he was unfairly dismissed on 19 January
2001. The respondent states that Mr Sampson was dismissed due to the downturn of trade and opposes his application. A
conference in the matter was held in Albany on 20 March 2001 following which, on 27 March 2001, Mr Sampson advised that
he wished the matter to be determined by the Commission.
On 4 April 2001 Mr Sampson appointed Traimax Pty Limited trading as Industrial Relations and Advisory Services, as his
agent. The matter was set down for hearing in Albany on 1 May 2001 and a copy of the Notice of Hearing was sent to the
applicant’s agent and to the principal of the respondent.
It is a matter of record that the hearing did not go ahead on 1 May 2001 due to the non-appearance of Mr Sampson or his agent
due, apparently, to some confusion between Mr Sampson and his agent about whether the agent informed Mr Sampson of the
date of hearing and that he was obliged to attend. As a result, and after hearing from Mr Sampson and from the principal of the
respondent, the matter was again set down for 11 June 2001.
On 1 June 2001 the respondent, through another industrial agent, Mr Chay, formally requested that the hearing date be vacated.
The Commission has endeavoured to secure some agreement between the parties regarding this request, but as at the date of
this decision, the Commission has been advised that no agreement regarding the request for an adjournment has been reached.
The Commission therefore turns to consider the merit of the request for an adjournment.
It is quite settled that where the refusal of an adjournment would result in serious injustice to one party, an adjournment should
be granted unless in turn this would mean serious injustice to the other party. Mr Chay states that he is instructed that the
respondent employed another person who fulfilled the identical duties to Mr Sampson some four days prior to his dismissal,
that the respondent holds records that will establish that matter, that the respondent has expressly refused to supply information
in this respect and a further request for documents dated 30 May 2001 was refused. He advises also that the respondent claims
that Mr Sampson’s duties were not the same as the other “carpet layers” and it is necessary for Mr Sampson’s agent to seek to
summons witnesses and obtain disclosure of documents from the respondent and other parties, to establish the relative duties of
his client and other employees of the respondent. This is submitted in the context that neither Mr Sampson, nor his previous
agent, had sought discovery of documents, or other interlocutory orders, at any stage in preparation for the hearing.
An examination of Mr Sampson’s Notice of Application to the Commission reveals that his principal grounds for alleging
unfairness is that he had not done anything wrong, was given no warnings, and that his dismissal is related to a workers’
compensation claim and his having investigated his wages with DOPLR. The respondent’s Answer states that the dismissal
was due to the downturn in trade. In the Commission’s view, the principal issues are those set out in the Notice of Application
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and the Answer, rather than the issues upon which Mr Chay now relies, although it is understood that if there had been a
downturn in trade and an employee was to be made redundant, it is valid to challenge the redundancy on the grounds that some
other employee ought to have been made redundant rather than the applicant. However, that is not the principal reason Mr
Sampson claims his dismissal is unfair.
7
Further, although Mr Chay states that the respondent holds records that will establish whether or not the respondent employed
another person who fulfilled identical duties to Mr Sampson, it is not apparent to me why Mr Sampson himself is not able to
give direct evidence of that matter if this person had been employed some four days prior to his dismissal. Similarly, Mr
Sampson ought to be able to give direct evidence of the duties of the other “carpet layers”. The respondent, by the letter from
its solicitors dated 5 June 2001, indicates that witnesses have been organised and will be available who can be cross-examined
regarding the issue of whether the redundancy was legitimate or not.
8
In those circumstances, I am not persuaded that the refusal of the adjournment will result in a serious injustice to Mr Sampson.
To some extent, I record that although Mr Sampson may now be dissatisfied with his previous representation, Mr Sampson has
had a period of time from at least when the conference was held in Albany on 20 March 2001 to address the need to prepare for
the hearing he requested. That ought to have been more than ample time, notwithstanding the confusion which occurred
between him and his previous representative.
9
Balanced against Mr Sampson’s request is the respondent’s position as recorded on the transcript of the earlier proceedings. Mr
Schoof’s intended absence for the period beginning early July for some six weeks means that it is most unlikely this matter
would be able to be re-listed until a date in September, depending on the Commission’s current listings. Mr Schoof also states
that this application has put him under a lot of pressure and stress and he would not want such a lengthy period of time to pass
before this matter is resolved. He believes it is a “horrible situation”. I find from Mr Schoof’s statement that the granting of an
adjournment would occasion him some serious injustice.
10 It is my finding that the issues raised by Mr Chay would be able to be adequately addressed by the oral evidence available. It is
my view that to refuse the adjournment would not cause as great an injustice to Mr Sampson as the granting of an adjournment
would cause to Mr Schoof.
11 Accordingly, the request for an adjournment is refused.
_________
2001 WAIRC 03528
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GLEN ROBERT SAMPSON, APPLICANT
v.
ALBANY INTERIORS CARPET HOTLINE, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 14 AUGUST 2001
FILE NO.
APPLICATION 223 OF 2001
CITATION NO.
2001 WAIRC 03528
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal & denied contractual entitlements discontinued.
Representation
Applicant
Mr A. Chay (of counsel)
Respondent
Ms J. Stevens (of counsel)
_________________________________________________________________________________________________________
Order
WHEREAS an application was lodged in the Commission pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS the matter was listed for hearing on 11 June 2001;
AND WHEREAS the Commission adjourned the hearing into a conference and an agreement was reached between the parties at
that conference;
AND WHEREAS the Commission was informed by the parties that some issues had arisen between them which prevented them
from implementing their agreement;
AND WHEREAS the Commission was subsequently advised that those issues had been resolved and the parties were preparing a
Deed of Settlement;
AND WHEREAS by letter dated 1 August 2001 the Commission advised the parties that an order discontinuing this application
would issue if nothing is heard from the applicant within a specified period of time;
AND WHEREAS that period of time has lapsed and the Commission has not heard from the applicant;
AND HAVING HEARD Mr A. Chay (of counsel) on behalf of the applicant and Ms J. Stevens (of counsel) on behalf of the
respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—
THAT the application be discontinued.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
____________________
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2003 WAIRC 08144
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MARY SLATTER, APPLICANT
v.
CITYFIRE HOLDINGS PTY LTD T/A SKATERS ON ICE, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
TUESDAY, 15 APRIL 2003
FILE NO.
APPLICATION 1495 OF 2002
CITATION NO.
2003 WAIRC 08144
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal and contractual entitlements granted.
Representation
Applicant
Mr T.C. Crossley-Solomon (as agent)
Respondent
Mr B. Hull
_________________________________________________________________________________________________________
Reasons for Decision
By this application Ms Slatter claims that her dismissal on 6 August 2002 was harsh, oppressive or unfair. In her Notice of
Application she states that she was employed as a cashier and bookkeeper between February 2000 and 6 August 2002. The
Commission heard evidence from Ms Slatter, and she in turn called evidence from Mr Papamatheous, Ms Tahlia Jamieson and
from Mr Mark Ellis.
2
The respondent’s evidence was given by Mr Hull, who is the director of the respondent company. Evidence was also called
from Ms Pamela Hume, who is now a cashier employed by the respondent and who is also Mr Hull’s partner.
3
At the conclusion of the hearing Mr Hull sought time to consider and prepare a written response to the closing submissions of
Ms Slatter’s advocate. He requested that this opportunity be given to him subsequent to the production of the transcript and
with sufficient time to him to prepare the document. This was done and the Commission therefore takes into account in this
matter the closing submissions on behalf of Ms Slatter under cover of an e-mail from Mr Crossley-Solomon of 11 February
2003 and the written response from Mr Hull of 4 March 2003.
Submissions
4
Mr Crossley-Solomon submitted on behalf of Ms Slatter that she was not a casual employee because her employment was
ongoing and continuous, subject to a monthly roster and not subject to weekly or daily contracts or the cessation of those
contracts. He submitted that she had an expectation of continuous employment of a similar nature to work performed by a
permanent employee. As such Ms Slatter should have been given one week’s notice under s.170CM of the Workplace
Relations Act 1996 to terminate her employment.
5
It was also submitted that the respondent had a history of unfairness towards Ms Slatter by reducing her hours towards the end
of July 2002 and as a result of a discussion between Mr Hull and Ms Slatter on the last working day prior to her dismissal
where he informed her she would in future be paid the sum of $13.00 per hour for all duties and that she could either accept
this or “go and walk”. When Ms Slatter was dismissed it is submitted she was not given any reason other than that she was not
wanted any more. On behalf of Ms Slatter, it is submitted that reinstatement to her former position is impracticable and an
order is sought that the respondent pay her 16 weeks’ pay within 14 days of the date of the order as compensation for the unfair
dismissal.
6
The written response by Mr Hull, on behalf of the respondent, emphasises the evidence by Ms Slatter that she regarded herself
as a casual employee. Ms Slatter had been employed as a casual employee by the previous owner Mr Papamatheous and she
had been told when she commenced with the respondent that there would be no change in her employment. It was submitted
on behalf of the respondent that Ms Slatter’s hours varied from week to week and that she was subject to a weekly roster that
varied when work became available. The August rosters relied upon in Ms Slatter’s case were only photocopies made up by an
unknown member of staff. The originals of the August rosters were never produced notwithstanding a question asked by the
Commission. Ms Slatter asked Ms Hume for some time off work and Ms Slatter as a casual employee was well within her
rights to say to Ms Hume that she had booked a plane ticket to Adelaide anyway.
7
The written response states that Ms Slatter’s performance was never in question but that the proprietors of the respondent are
entitled to work in the business. Ms Slatter had been informed after “a couple of weeks” of her employment that some of her
bookkeeping duties were to cease. She had been given fair notice by the telephone call made by Ms Jamieson the day before
her hours were reduced. To give everyone a “fair go all round” does not mean keeping more staff than is needed and sending
the respondent bankrupt. As a casual employee Ms Slatter only had to give one hour’s notice to leave her employment and she
only had to be given one hour’s notice of termination. The fact that Ms Slatter’s pay rate stayed the same throughout her
employment is more than “a fair go all round”. Ms Slatter did not in fact work out her hour’s notice and thereby she breached
the contract of employment. No payment was deducted for this breach. Ms Slatter was not treated unfairly and the fact that her
pay was not deducted is what Mr Hull called “a fair go all round”.
8
Mr Hull referred to advice he said he received from the Department of Consumer and Employment Protection that a casual
employee is one who is recognised as a casual from the beginning of employment, usually works for short periods of time on
an irregular basis with actual hours varying from week to week, is employed and paid by the hour and does not receive annual
leave or sick leave, is free to refuse offers of work at any time, has no expectations of ongoing work and does not have
consistent starting or finishing times or regular hours of work. A casual employee is generally contacted and asked to work
rather than merely knowing when she or he is required.
9
Since the dismissal, the respondent has not employed any cashiers or office staff other than Ms Hume and there were no other
jobs in the business for example in the café for Ms Slatter. Ms Slatter’s weekly contract had finished on 6 August 2002.
10 In conclusion, the respondent submitted that the presentation of the August roster by Ms Slatter’s agent was nothing short of a
disgrace because it was made up by an unknown source, photocopied and the original was not produced when asked.
Findings
11 I find the background facts to be as follows. The respondent company bought the business of Skaters on Ice on 4 June
2002 from Mr Papamatheous. Prior to that date, Ms Slatter had been employed in the business by Mr Papamatheous. Ms
1
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Slatter’s employment was terminated by Mr Papamatheous on 4 June 2002 as part of the sale of the business. Ms Slatter’s
employment continued with the present respondent, but as a new employee. At the time of her dismissal by the respondent
therefore, Ms Slatter had been employed for only two months.
When she had commenced employment with Mr Papametheous Ms Slatter had signed a document headed “Workplace
Agreement – Casual” (exhibit 1). The parties to the agreement are Ms Slatter and two companies trading as Skaters on Ice. The
document was signed by her on 13 March 2000 and provided for its expiry 12 months later. There is no evidence of any other
document being signed after the 12 month period and I find that its terms merely carried on and were observed by the parties
after its expiry. As “nothing would change” when the respondent employed Ms Slatter I find that those conditions continued to
apply and did apply as at the date of her dismissal.
Those conditions, relevantly, were that the contract of service was terminable by one hour’s notice by either party. No duties or
hours of work were specified. The “area of employment” was the “office”. The wage was an hourly rate. There were no annual
or sick leave entitlements. Ms Slatter’s evidence is that she was paid weekly.
Ms Slatter gave evidence that she understood her employment was as a casual. She was casual when she was employed by Mr
Papamatheous. Ms Slatter’s understanding was that “nothing would change” when employed by the respondent. Mr Hull’s
evidence is that he told all the staff that nothing would change. I find also that the manner in which Ms Slatter organised leave
to go to Adelaide was consistent with her belief that she was a casual employee. That is, she informed the respondent she was
taking the leave and did not seek permission. That evidence is entirely consistent with the evidence of Mr Hull that Ms Slatter
was a casual employee.
Ms Slatter’s evidence is that when employed by Mr Papamatheous she had worked between 30 and 35 hours per week of
which two days were bookkeeping of approximately 12 to 14 hours a week, with the balance being cashier work. Her evidence
is that she worked the same hours for at least the first two weeks after commencing employment with the respondent. She
subsequently had a discussion with Mr Hull that reduced her hours by six or seven hours, “depending on the roster” (transcript
page 14).
During the two months of Ms Slatter’s employment with the respondent the roster was drawn up by Ms Jamieson.
Ms Jamieson’s evidence is that she drew up rosters for each calendar month. That evidence is consistent with Ms Slatter’s own
evidence, with the evidence of Mr Ellis and is consistent with the evidence of the manner the rosters were drawn up with
Mr Papamatheous. Ms Hume’s evidence also is that rosters were drawn up monthly when the respondent first took over the
business. Thus, I find that Ms Slatter worked according to a monthly roster and that the hours within that roster could vary.
Ms Slatter’s evidence, and that of Ms Jamieson, is that there was a roster drawn up for the month of August. Ms Jamieson’s
evidence is that she drew one up. Mr Hull’s evidence is that he told Ms Jamieson to draw the rosters only weekly. Ms Jamieson
denies this was said to her. Mr Hull does not state when he did so however, Ms Hume says that she heard Mr Hull tell
Ms Jamieson on about 22 July 2002. Mr Hull states that he did not see rosters for the period after Ms Slatter was dismissed. He
maintains that there is no original roster for the month of August. Mr Hull had much to say about whether rosters produced in
the Commission were originals or copies. Ms Hume said there probably was a roster for the month of August because Ms
Jamieson “never listened to anything we said”.
I have considered the dispute between the parties over the issue of whether there was a roster for the month of August. Ms
Jamieson’s evidence is that she did draw up a roster for the month of August. That evidence is credible. Even Ms Hume
considers it more likely than not that there was a roster for August. I also consider it more likely than not that Ms Slatter knew
at the time that she was going on leave to Adelaide the date that she was rostered to recommence work. Her evidence to that
effect seems to me to be hardly surprising because Ms Slatter was intending to take one week’s leave and return to work. It
stands to reason that on the day before that leave she would know the day upon she was rostered to return. Her next rostered
day’s work when she returned was 16 August 2002. Her evidence is that she had hours rostered for the week of her return and
for the following week. I therefore accept from the oral evidence, and not from the documents, that Ms Jamieson did draw up a
roster for the month of August.
Further, even if Ms Jamieson had drawn up the roster for the month contrary to her employer’s instruction, there is no evidence
that Ms Slatter was aware of Mr Hull’s instruction if it was given. Even if Ms Jamieson did disobey her employer’s
instruction, on the evidence before me, Ms Slatter was merely aware on 6 August 2002 of a roster for the month of August.
I do not accept therefore Mr Hull’s statement that 6 August 2002 was “the end of Ms Slatter’s weekly contract”. Ms Slatter’s
evidence, in response to questions asked of her by Mr Hull (transcript pages 50, 50a), is that she was not told by Mr Hull that
from that point things would be done weekly or daily. As nothing was to change upon her employment by the respondent, she
had an expectation of ongoing employment. Mr Hull admitted that he never told Ms Slatter at any time that she was employed
on a weekly basis (transcript page 98). He never told her she was no longer going to be rostered on a monthly basis. There is
evidence of a weekly pay week however, in the context of an hourly rate of wage and rosters prepared monthly, the weekly pay
week appears to be more of an administrative arrangement for the payment of wages than an indication of a weekly contract. I
find therefore that for the duration of a roster there was an expectation that Ms Slatter would be available for those hours and a
corresponding expectation that work would be available for those hours.
In any event, on Mr Hull’s own argument, if Ms Slatter had indeed been employed on a weekly contract he would not need to
have given Ms Slatter one hour’s notice because without the notice Ms Slatter’s contract would simply have come to an end at
the end of the week. It is not clear whether Wednesday 6 August 2002 was the end of a week. However, as a matter of fact Ms
Slatter’s contract would have continued because on 16 August 2002 Ms Slatter would have returned to work. I find that the
reason Mr Hull dismissed Ms Slatter (rather than merely saying nothing) is because if he had not done so she would have
returned to work. By Mr Hull giving notice of termination to Ms Slatter, he too is taken to have realised that he needed to give
notice of termination if the contract of employment was not to continue as it had done since the respondent employed Ms
Slatter.
However, that does not mean that Ms Slatter was employed by the month. She was not and it was not argued otherwise. It was
submitted on her behalf that Ms Slatter was “a permanent employee” who was entitled to one week’s notice under s.170CM(2)
of the Workplace Relations Act 1996. However, Ms Slatter’s agent did not draw attention to the exclusions to that section
provided for in s.170CC(1) of that Act. I consider it is far more likely that Ms Slatter was employed as a casual employee and
not a permanent employee for the purposes of that legislation. The “workplace agreement” she signed, and which is taken to
have been continued by both her and the respondent, states as much. Even if for the two months of her employment Ms Slatter
worked every week, and her work was pursuant to a single unbroken contract for that time, she was engaged and paid as a
casual. She was paid by the hour. She could lawfully terminate the contract of employment with one hour’s notice and lawfully
be dismissed with one hour’s notice during that monthly roster. Her hours varied within the roster and she regarded herself as a
casual, as evidenced by her unilateral decision to take one week’s unpaid leave. I find that Ms Slatter was a casual employee
engaged for a short period for the purposes of Regulation 30B(3) of the Workplace Relations Regulations and s.170CM does
not apply.
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Even if I am incorrect in that conclusion, the claim before this Commission is that Ms Slatter was unfairly dismissed, not that
her dismissal was in breach of the federal legislation. A breach of s.170CMis not an offence (see s.170CO) and is not
determinative of a claim of unfair dismissal.
I turn to consider her dismissal. On 6 August 2002, Mr Hull gave Ms Slatter one hour’s notice of termination. He made the
decision following a meeting between him and his accountant on or about 26 July 2002. His evidence is that “there was no
point in doubling up on bookwork” (transcript page 85). He then found out that Ms Slatter was going on holidays and he
decided: “Well, I’ll let her work up to her holidays and then dismiss her” because there wasn’t enough work to justify her
continuing.
Mr Hull’s evidence, which on this aspect I accept, is that he had bought the business so that it would employ him, Ms Hume,
and Ms Hume’s son. He kept Ms Slatter (and for that matter Ms Jamieson) on in employment after he bought the business until
he had time to settle in and decide what needed to change. The changes he introduced resulted to cuts in the respondent’s
coffee lounge business and terminating Ms Slatter’s and Ms Jamieson’s employment. Mr Hull now does not employ any
secretaries and Ms Hume does cashier work. I find that Ms Slatter’s employment was terminated due to a restructure of the
administration of the business. The respondent is indeed entitled, as Mr Hull stated on more than one occasion, to restructure
the business.
Ms Slatter claims that her dismissal was unfair. In considering that claim, it is possibly helpful to draw the distinction between
the legal right of the employer to dismiss Ms Slatter and whether that legal right was exercised too harshly or oppressively
against her as to amount to an abuse of that legal right.
The distinction to be made is as follows. There is no doubt that Mr Hull, as the director of the respondent, had the legal right to
dismiss Ms Slatter. He had the right to do so because she was an employee of the respondent and her contract of employment
provided for its termination by the employer. Ms Slatter’s employment was terminable by one hour’s notice. Mr Hull gave Ms
Slatter one hour’s notice and in doing so, he lawfully dismissed her.
However, the claim that is brought to this Commission by Ms Slatter is not that her dismissal was not lawful. The claim that is
brought is that her dismissal was unfair. Whether Ms Slatter’s employment was terminated lawfully is merely one
consideration to be taken into account in deciding whether the dismissal was, or was not, unfair. The issue before that
Commission is whether the lawful right to dismiss was exercised so harshly or oppressively against Ms Slatter that it amounts
to an abuse of that right.
Ms Slatter was asked by her advocate, Mr Crossley-Solomon, at the conclusion of her evidence why she considered her
dismissal unfair. She answered that it was because:
1.
she was given no notice;
2.
she was not given a reason;
3.
her work did not justify her dismissal;
4.
she was offered no alternative employment, for example to work once again in the coffee lounge.
(transcript page 33)
As to the first of those answers, it is quite clear from the evidence that Ms Slatter was given notice. She was given one hour’s
notice. The issue of the notice is to be assessed by the following circumstances.
Mr Hull’s evidence previously referred to (transcript page 85) was that he would let her work up to her holidays and then
dismiss her. On that evidence, Mr Hull can be taken to have known of his intention after he had met with his accountant
11 days earlier.
Mr Hull later said in cross-examination that he only decided to dismiss Ms Jamieson “on that day” being 6 August (transcript
p. 107). The conflict in his evidence is not easy to resolve, however, both versions are evidence that Ms Slatter could have
been given longer notice than one hour. Given that Mr Hull admits that the first Ms Slatter would have found out she was
going to lose her job was when she was given notice, that is significant. Ms Slatter understood she would be returning to work
on 16 August 2002 and that the roster had hours allocated to her for the balance of the month. Mr Hull had never told her
otherwise. She gave evidence of her domestic and family circumstances and the need for her to maintain an income. By
dismissing her on 6 August 2002, Ms Slatter found it too late to cancel her holiday. She was not able to commence to look for
alternate work until her return.
It is also significant because only the day before, Mr Hull told Ms Slatter that he wanted her to take a cut in wages. In
particular, he wanted to reduce Ms Slatter’s salary from $20 per hour to $12 per hour. Indeed Ms Slatter’s evidence is that Ms
Hull’s manner was such that he put the suggestion to her by saying she could either “take it or walk”. Mr Hull states that he
“cannot recall” saying she could take a walk, but I found his denial unconvincing. I find it is more likely than not that Mr Hull
did tell Ms Slatter to take it or walk.
The point to be made is that the day before dismissing her Mr Hull put an option to Ms Slatter of a wage reduction. Ms
Slatter’s evidence, which I accept, is that she needed a job and she would reluctantly have accepted the cut in salary. However,
Mr Hull did not give Ms Slatter a reasonable opportunity to agree to that option. He did not discuss it further with her even
though he gave her overnight to think about it. Indeed, he had agreed to consider her question whether he could guarantee her
hours if she did agree to reduce her pay (transcript page 30, 105). The next day, he dismissed her.
For Mr Hull to approach Ms Slatter one day with an offer for her to consider and to then dismiss her the next day without
explanation and not giving her an opportunity to consider the offer or reply to it, is harsh. Far from expecting dismissal, Ms
Slatter would have been expecting a pay cut to $12 per hour. Mr Hull concedes that the first that Ms Slatter knew that her work
would end when it did was when she was told she was dismissed. Even if she was concerned about her continuing employment
(and that is Mr Papametheous’ evidence) she had no idea her employment of the last two months was to end.
Finally, Mr Hull could well have given greater notice to Ms Slatter because I accept the evidence of Mr Papametheous that on
6 August 2002 Mr Hull had told him of his intention to dismiss Ms Slatter later that day. Mr Hull’s decision not to tell Ms
Slatter of her dismissal until one hour before her rostered finishing time showed absolutely no consideration to the
consequences for Ms Slatter or her circumstances.
Ms Slatter’s answer that her dismissal was unfair because she had no notice is manifestly made out. She was given the lawful
notice but, in the above circumstances, Mr Hull acted quite unfairly towards her.
I turn to consider the second reason given by Ms Slatter. Mr Hull’s evidence is that when he dismissed Ms Slatter he told her
she was “no longer required” and she had one hour’s notice. That is consistent with Ms Slatter’s evidence that Mr Hull merely
told her that she was “not needed anymore”. Mr Hull did not explain to Ms Slatter that he intended that the business employ
himself, his partner to do the cashiering and also his partner’s son. He did not explain the financial issues involved in the
decision.
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I therefore find that Mr Hull did not give any explanation to Ms Slatter for her dismissal. When an employer does not give an
explanation to an employee for dismissing the employee, the absence of an explanation can be harsh where the reason is not
already known. On the evidence in this case, the reason was not already known.
Further, Mr Hull did not explain to Ms Slatter why his earlier statement to her regarding a cut in wages was no longer relevant.
I have referred above to the evidence on this point. Mr Hull had given Ms Slatter overnight to consider the suggestion of a pay
cut and had said that he, in turn, would consider overnight whether he could give any guarantee of hours if she did agree to
reduce her pay (transcript page 30, 105). The next day, he dismissed her without explanation.
Ms Slatter’s third answer why her dismissal was unfair was that her work did not justify her dismissal. It is clear that Ms
Slatter’s work was quite satisfactory and her work performance was not the reason for her dismissal. Therefore, she has not
been able to show that that her dismissal was unfair for this reason.
Ms Slatter’s fourth answer was that she was not given any alternative work, for example, work in the coffee lounge. In this
regard, Mr Hull’s evidence is that there was no further work in the coffee lounge and its hours too had been restructured. There
is no evidence to the contrary. Therefore, I find that there was no alternative work available in the coffee lounge which
Ms Slatter could have performed and this ground is not made out.
Finally, Mr Hull maintains that Ms Slatter’s departure from the workplace 30 minutes before her scheduled finishing time was
a breach of her contract. On the evidence Ms Slatter did leave her employment 30 minutes prior to the rostered finishing time.
In doing so she did breach her contract. On the evidence of her distress at being dismissed her departure does not of itself mean
that any unfairness in her dismissal by the respondent is lessened. There is no suggestion that Ms Slatter had left work early
before. This occasion occurred following her notice of dismissal and should be seen only in that context. On that basis, the
departure of Ms Slatter 30 minutes early for reasons of being upset at her dismissal did not constitute misconduct on her part
and the issue cannot be taken any further. It merely means that Ms Slatter did not have an entitlement to be paid for that
30 minutes. The evidence that the respondent did nevertheless pay her is to Mr Hull’s credit.
Conclusion
Much was said in submissions by Mr Hull regarding “a fair go all round”. A fair go all round is certainly to take into account
fairness from the employer’s point of view. Thus, in balancing the issues, Mr Hull was certainly entitled to restructure the
business and to dismiss Ms Slatter, provided he did not do so in a manner that was harsh, oppressive or unfair. It is to his credit
that he maintained Ms Slatter’s rate of pay and that he did not make any deduction for the 30 minutes when Ms Slatter left
work early.
Fairness also is to take into account the employee’s point of view. On the evidence, Ms Slatter’s dismissal came to her without
any premonition or warning. Indeed, she had been considering Mr Hull’s suggestion of a cut in wages. Further, as far as she
knew, she had rostered hours to the end of August.
Balancing those respective points of view, I find that Ms Slatter’s dismissal, though lawful, was nevertheless harsh in that—
(1)
Ms Slatter’s pattern of work over the two months of her employment had been continuous. She had merely
attended for work according to a roster and did not have to check each day or each week when she next had to
work.
(2)
She had not been told by Mr Hull at any stage that he considered she was employed by the week, or that he
considered her contract would come to an end when she departed for leave.
(3)
The roster posted for the month of August had hours for her to the end of that month.
(4)
The day before he had suggested bluntly that she take a cut in her wages and promised to consider whether or not
he would then be able to guarantee any hours for her. She would have accepted that option. He then never told her
the option was withdrawn, or gave her a chance to respond to it. He merely dismissed her the next day.
(5)
He did not explain that the reason for the dismissal was a financial one in that he no longer had work for her and
that there was no alternative work available.
I therefore find Ms Slatter has made out her claim that her dismissal was harsh, oppressive or unfair.
Remedy
Ms Slatter does not seek reinstatement and, in the circumstances of the restructure of the respondent’s business, I find that it
would be impracticable to reinstate, or for that matter re-employ, Ms Slatter in the respondent’s business. Accordingly, I turn
to consider what order should be made for compensation for any loss caused by the dismissal.
The reason for the respondent dismissing Ms Slatter has been made out. The respondent dismissed her because, essentially, it
had no more hours for her. Ms Slatter’s loss arises from not having been given a longer period of notice in circumstances
where a longer period was possible. Her loss is that greater period of notice.
In considering what would, in fairness both to Ms Slatter and the respondent, have been a fair length of notice I consider the
following. It is true that Ms Slatter had hours rostered until the end of the month of August. It is also true, however, that Ms
Slatter could lawfully give one hour’s notice of termination, or lawfully be given one hour’s notice of termination, part way
through a roster buy either party upon one hour’s notice.
Further, if I accept that Mr Hull knew in his own mind 11 days earlier, after he had visited the accountant, that he would let Ms
Slatter work up to her holidays and then dismiss her then the longer notice is unlikely to be greater than 11 days. Even on Mr
Hull’s own, mistaken, belief that Ms Slatter was employed “on a weekly contract”, one week’s notice would be a fair length of
time.
In circumstances where Ms Slatter was employed as a casual, where the contract required one hour’s notice on either side to
terminate it, but where for two months Ms Slatter had worked every week, where she had at least a further 2 weeks’ rostered
hours, had been told to consider a pay cut “or walk” and had no prior indication that her employment was to end, I consider
Ms Slatter’s employment could have been fairly terminated by giving her one week’s notice.
Ms Slatter was obliged to mitigate her loss by seeking alternative employment. As to that, her evidence is that she was not able
to cancel her holiday because she was dismissed the day before departure. However, as soon as she returned she searched the
newspapers and looked virtually full-time for work. She sent away approximately 20 or 25 letters of applications for jobs and
applied for jobs on the internet and rang temporary agencies. I find she has mitigated her loss.
I therefore find that the loss caused by the dismissal is the income which would have been earned by Ms Slatter for one week’s
work. This should be calculated upon the hours of her last week of employment unless that week was in some way not a
typical week. An order to this effect will issue.
In all other respects the application is dismissed. To the extent that the Notice of Application gives further reasons for the
dismissal beyond those given by Ms Slatter herself in evidence, I find that they either have not been pursued or are not made
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out on the evidence. For example, the claim that Ms Slatter was not paid in lieu of notice “for an employee with 2.5 years’
service” (a claim quite inconsistent with the evidence) or the claim that Ms Slatter was summarily dismissed (which is
unsustainable given the evidence from Ms Slatter herself that she was given one hour’s notice), those claims are dismissed.
61 Similarly, it was submitted that there was a history of unfairness towards Ms Slatter. The issue before the Commission is the
dismissal which occurred on 6 August 2002. On the evidence, it cannot be said that Ms Slatter was dismissed because of any
prior incident such as the reduction in her hours in early July 2002. The dismissal which occurred did so because of the reasons
I have described above. There is no evidence linking the dismissal with past events and it cannot be said that the dismissal
itself was unfair because of any prior incident.
Contractual Benefit
62 Ms Slatter also claims that she should not have had two hours deducted from her salary for the final day. In his written
response Mr Hull concedes that the money is owed and agrees to pay it. Accordingly, an order will issue requiring the
respondent to pay Ms Slatter two hours’ wages by way of a benefit under her contract of employment to which she is entitled
and which has been denied her by her employer.
63 The Minute of a proposed Order now issues.
_________
2003 WAIRC 08181
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MARY SLATTER, APPLICANT
v.
CITYFIRE HOLDINGS PTY LTD T/A SKATERS ON ICE, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
TUESDAY, 22 APRIL 2003
FILE NO.
APPLICATION 1495 OF 2002
CITATION NO.
2003 WAIRC 08181
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal and contractual entitlements granted.
Representation
Applicant
Mr T.C. Crossley-Solomon (as agent)
Respondent
Mr B. Hull
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr T.C. Crossley-Solomon (as agent) on behalf of the applicant and Mr B. Hull on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby—
(1)
Declares that the dismissal of Mary Slatter by Cityfire Holdings Pty Ltd t/a Skaters on Ice was unfair and
hereby orders—
That within 14 days of the date of this order Cityfire Holdings Pty Ltd t/a Skaters on Ice pay Mary Slatter one
week’s wages as compensation for the loss arising from that dismissal.
(2)
Declares that Mary Slatter is entitled to a benefit under her contract of employment, being two hours’ wages,
which has been denied her by Cityfire Holdings Pty Ltd t/a Skaters on Ice and hereby orders—
That within 14 days of the date of this order Cityfire Holdings Pty Ltd t/a Skaters on Ice pay Mary Slatter the
sum of two hours’ wages.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________
2003 WAIRC 08212
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GEOFFREY CHARLES SUTTON, APPLICANT
v.
PETER IRELAND DUNBAR T/AS AUDIO VISUAL TECHNICAL SERVICES, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
WEDNESDAY, 30 APRIL 2003
FILE NO.
APPLICATION 398 OF 2002
CITATION NO.
2003 WAIRC 08212
_________________________________________________________________________________________________________
Result
Unfairly dismissed. Compensation awarded.
Representation
Applicant
Mr C. Fayle appeared for the Applicant
Respondent
Mr J.A. Smith (of Counsel) appeared for the Respondent
_________________________________________________________________________________________________________
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Reasons for Decision
On 7th March 2002 Geoffrey Charles Sutton (the Applicant) applied to the Commission pursuant to s.29 of the Industrial
Relations Act, 1979 (the Act) for order under s.23A on the grounds that his dismissal from employment with Audio Visual
Technical Services (the Respondent) was harsh, oppressive or unfair.
The Respondent, through its Counsel Mr Smith, admitted that the correct identification of the Respondent is Peter Ireland
Dunbar t/as Audio Visual Technical Services and by consent the Commission amended the name of the Respondent
accordingly.
The Applicant complains that his service with the Respondent as an electronics technician was unfairly brought to an end on
27th February 2002. He says on that day about 2:30pm he received a telephone call from Peter Dunbar, the principal of the
Respondent. The context of the conversation was along the lines “I’m sorry mate but I am going to have to let you go”. The
Applicant had received no forewarning that he might be dismissed nor was he given any reason. Apart from Mr Dunbar telling
the Applicant he would be paid out for the remainder of the week nothing else was said nor was anything said about what
would happen to his superannuation, an issue which he had raised some eighteen months before.
The Applicant was shocked about the events. There was no reason for the dismissal offered by Mr Dunbar other than that there
was a shortage of work. There was no discussion between the Applicant and Mr Dunbar about reduction of working hours or
resolution of the issue in any other way. The Applicant was told that his entitlements would be paid the whole conversation
lasted probably three or four minutes. There was never any indication to him that if the business improved the Applicant would
be invited back to work. He felt that he had been thrown out, he had no knowledge at all of the shortage of work and that was
certainly not the case when he commenced his leave. No payments were made to the Applicant until a few days before the
hearing first commenced.
The Applicant set about trying to find work. He approached Centrelink and on advice received he registered a business. His
evidence was that his total earnings since termination are in the vicinity of $8,470.00. In April 2002 he eventually received a
separation certificate. That certificate shows the termination was due to a shortage of work and it makes no reference to bad
work performance or misconduct. It was the Applicant’s contention that if he had not been dismissed he could still be working
for the Respondent. He thought that the employment relationship was okay except that there was some difficulties with the
payment of superannuation contributions and he had raised these with the Respondent. The Applicant claimed that if he had
remained employed by the Respondent he would have by September 2002 earned $11,000.00. This represents the loss he
suffered to that time.
The Applicant was subject to detailed cross examination on behalf of the Respondent by Mr Smith of Counsel. During that
cross examination a range of allegations were raised for the first time. Mr Fayle who appeared for the Applicant objected to
these allegations and attempted to deal with them during re-examination. I will deal with the detail of the cross examination
later in these Reasons.
There was an intervening event. Mr Smith called evidence from Mr Dunbar. Early in that evidence it appeared that information
was being placed before the Commission. After discussion the Commission ordered that a further Answer be filed and the
proceeding was then adjourned. Upon resumption Mr Fayle took the opportunity to further examine the Applicant. The general
thrust of that examination was an attempt to establish the Applicant’s bona fides. He had worked in Broome Western Australia
where he was a provider of warranty service for leading electronic suppliers. He gave evidence about his parts ordering
techniques, he indicated that on occasions he ordered incorrect parts but that happened sometimes in the business. Eventually
the Broome business closed and the Applicant continued to work in the vocation in Wongan Hills. He was left in charge of that
business sometimes and had no difficulties performing the work.
The Applicant reiterated that following the receipt of a warning letter (Exhibit F1) he received no other warning either formal
or informal. He was never told the employment was in jeopardy. There was no indication to him that work had slowed down.
In his support the Applicant called evidence from Victor Gerald Maxwell. Mr Maxwell told the Commission that he had a
business at Wongan Hills and had employed the Applicant. The Applicant had been introduced to him by an employment
agency and after interviewing him employed him on a temporary basis. That lead to a successful long term employment
relationship. Mr Maxwell found the Applicant to be trustworthy, he could be left to work alone, he did complex repairs, he was
so competent he was left in charge of the business from time to time. He was fairly skilled particularly with domestic
appliances and he was able to deal with devices he had never seen, about which he had little circuit information and he was
able to identify faults and diagnose problems.
His ordering of parts was sensible, the employment relationship existed for eight months and it only came to an end when the
Applicant decided to shift his employment.
Mr Maxwell told the Commission he has kept in touch with the Applicant and often sought his help with problem solving. He
was one of two or three people in the business who Mr Maxwell could trust to speak to for advice. According to Mr Maxwell if
he decided to open his business again the Applicant would be the first one he would approach to work on technical staff.
The case for the Respondent was that the dismissal came about after a long history of bad work performance reached the stage
where the Respondent began to suffer financially. The situation became intolerable and it could not continue to employ the
Applicant because it was simply uneconomical to do so. This was all due to problems created by the Applicant himself. The
financial pressures created by the Applicant for the Respondent were such it was no longer possible to employ him and at the
same time deal with the improvement of the financial circumstances of the Respondent.
The main evidence on behalf of the Respondent was given by Peter Ireland Dunbar an electronics technician who described
himself as a working business proprietor. He had operated the business for thirteen years and it dealt with repairs of electronic
equipment mainly television, video, microwave and audio. He had employed the Applicant in 1999 on recommendation from
another person in the business. On interview he seemed to be confident and the right person and during that time he convinced
Mr Dunbar he was able to do the work of Grade 3 Technician which was Mr Dunbar’s basic requirement. The Respondent was
looking for someone who could work as a technician unsupervised. Mr Dunbar works on the tools and has an administrator to
run the business.
It was alleged by Mr Dunbar that after the Applicant commenced he had a number of breaks, he would sometimes turn up late.
He had told Mr Dunbar he might not be working for the Respondent much longer because he had personal problems. Mr
Dunbar suggested that he take some leave and try and deal with his problems. After a break the Applicant recommenced. At
that time Mr Dunbar says he begun to realise that the Applicant had difficulty making diagnostic decisions and he was more
likely to replace complete units rather than problem solve. Ultimately Mr Dunbar became concerned the Applicant was not
working to a standard which was acceptable to the business. There was a question about the Applicant’s ability to work
unsupervised and to diagnose basic problems. The Applicant had extended turnaround times. He would sometimes leave TV
sets in pieces sitting around for three months. The turnaround times were nowhere near what was required and his output was
insufficient.
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Evidence was taken from Mr Dunbar relating to records of the business which purported to show that a large number of repairs
done by the Applicant were returned. Mr Dunbar admitted that the documentation was created for use at the hearing. Mr Fayle
raised strenuous objections about the introduction of this material. The Commission questioned Mr Dunbar about the
preparation of the documentation. Suffice to say the evidence had the hallmarks of being prepared post dismissal to support the
Respondent’s contentions.
Mr Dunbar emphasised that the incorrect ordering of parts was consistent with complaints about the Applicant’s lack of
technical knowledge. There was also evidence given about the use by the Applicant of a telephone.
Evidence was given about the financial situation of the Respondent. Financial documents were submitted to the Commission
but Mr Dunbar was unable to give precise information about the state of the business.
Mr Dunbar gave evidence about the thought processes he went through when his Administrator, Mr Grattidge, told him that he
had granted the Applicant some additional time off. Mr Dunbar said he stewed on the thought that for 2½ years he tried to keep
the Applicant busy but the economics of the business meant that the decision had to be made that he would have to go. Mr
Dunbar then made a telephone call and terminated the employment. In cross examination by Mr Fayle, Mr Dunbar admitted
that he had no prior discussions with the Applicant about the Respondent’s financial situation and when he let him go he had
no money to pay him. He did not speak about alternative employment because he had none. He asserted that it was merely
coincidence the Applicant’s entitlements were paid a day or so before the first hearing of the matter.
The Commission also heard from Graham Grattidge. He is employed as an Administrator by the Respondent to follow up
queries and quotes. Mr Grattidge said there were complaints about the Applicant’s work; he had too many pieces of electronic
equipment sitting unrepaired and ordered too many parts which were later unused. Mr Grattidge told the Commission that the
Applicant approached him for time off and he had approved it.
The Respondent also called Michael Haywood to give evidence. Mr Haywood had worked nearby the Applicant in the
workshop and had been able to observe the work he had done. He said at times the Applicant watched sport on television and
he was visited on at least three occasions outside designated break times by his girlfriend. He queried the Applicant’s
diagnostic skills. He said he saw the Applicant being counselled by Peter Dunbar.
Mr Smith who appeared for the Respondent took Mr Haywood through records of the firm about which he was asked to offer
what appeared to be a professional comment about the quality of the work done by the Applicant. There were again strenuous
objections by Mr Fayle about these documents and their efficacy.
The Respondent also called evidence from Mr Dharma who worked next to the Applicant in the Respondent’s business. Mr
Dharma said he had suggested to the Applicant he needed to improve his work, he also said that Mr Dunbar had told him that
the Applicant was not out-putting enough. It was Mr Dharma’s opinion that the Applicant took it easy. Sometimes he did not
do as many jobs as the other technicians, he had problems with his girlfriend and he did make personal phone calls. Mr
Dharma admitted in cross examination that he was a part time worker and was not present all of the time the Applicant was
working.
The preceding is sufficient summary of the evidence taken by the Commission to allow it to reach a conclusion in this matter.
The Commission is required to assess the credibility of witnesses and in doing so it did not notice anything particular about the
Applicant which would lead it to conclude that he tried to deliberately mislead the Commission. It is obvious that he has a
different story to the Respondent but there was nothing which overtly suggests that the Commission ought to regard what he
said as other than his truthful version of the events. The evidence called on his behalf from Mr Maxwell appears to be evidence
the Commission should accept. Mr Maxwell presented as a straight forward and truthful person.
The evidence of the Respondent is more problematic, particularly that of Mr Dunbar. I am inclined to the view that he was
labouring to provide justification for a dismissal he made for substantially different reasons other than those presented during
the hearing. Evidence was also taken from Mr Grattidge on behalf of the Respondent. There is no reason not to accept that he
presented his true belief of the events. The evidence of Mr Haywood is not evidence that can be regarded as entirely
satisfactory. Mr Haywood appeared over confident, if not bombastic. His evidence should be treated with some caution and I
do. I am more inclined to conclude that the evidence of Mr Dharma is of a truthful person. It is not immediately clear on
assessment of credibility where the weight of evidence should lay and I therefore turn to my analysis of the events to reach a
conclusion about this application.
It is clear on the evidence that the Applicant worked for the Respondent and during the early part of that engagement he was
undergoing personal problems which would have affected his ability to do his work. Not surprisingly he received a warning
about his conduct at that time but there is nothing that occurred later which indicates he did not take account of the warning in
the balance of time that he was employed with the Respondent. I say that because it might well be that on reflection the
Respondent has concluded the Applicant did not make sufficient changes.
The Applicant was lawfully on leave granted to him by Mr Grattidge when he was dismissed by phone call. The phone call
was brief and desultory. The Applicant was told only that his job was being terminated because of the financial position of the
company. Nothing was said to him about his performance. If Mr Dunbar had that in his mind, as he claimed, he certainly did
not say to the Applicant his performance was bad nor did he enumerate any incidents where the performance had been bad, he
merely dismissed him on the spot. The Applicant was not asked to return to work in fact other than for the balance of one
week’s pay he was not paid any money until this hearing was almost ready to commence. Mr Dunbar brushes that off as that
the Respondent could not afford to pay it until then. I think it is open to conclude that there are some malafidies in the conduct
of the Respondent in this respect.
The first Answer that was filed gave no indication that the Applicant had been dismissed for bad performance. It clearly says
that there needed to be changes to the structure of the business because of reduced hours and it declares that when the
Applicant’s employment was terminated purely for financial reasons that he had not been replaced and the financial status of
the business was that it could not afford to re-employ him.
The substance of the Answer changed radically after the hearing began and the Commission, because of the conduct of the case
by Counsel for the Respondent, required it to submit a further Answer.
It must be said that the Answer filed later has all the hallmarks of being constructed to create a defence to this application. That
is not to say that it is completely without substance. It may be the Respondent was entitled to have complaints about the
Applicant, but the way the case has been presented with the continuing failure to give reasonable notice to the Applicant’s
representative of the Respondent’s defence, can only be seen to taint the process and must raise doubts in the Commission’s
mind about the bona fides of the Respondent. That being said I think there is sufficient information before the Commission for
it to conclude that the business was in financial difficulties and that Mr Dunbar was struggling to cope with the financial advice
he had been receiving. It is clear from the accounting figures that this was not a healthy business at all and it is also clear that
the Respondent, if it wanted to continue to trade, needed to do something about the financial haemorrhaging of the business.
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The way it went about that focused as it did on the Applicant and solely the Applicant amongst all of the people employed with
the company leads the Commission to the inescapable conclusion that there was unfairness in the dismissal. The Applicant was
dismissed summarily, he had done nothing by way of conduct which went to the root of the contract of service by breach, there
was no ground to support a dismissal for misconduct. There was therefore no ground on which to base the summary
termination. For that reason there was ‘no fair go all round’ and the Commission must find that the dismissal was unfair
Undercliffe Nursing Home v Federated Miscellaneous Workers Union (1985) 65 WAIG 385.
Even if it could be said that the dismissal was not summary it is nevertheless still tainted for the reasons I have enumerated
previously and was still unfair. The question of remedy needs to be dealt with. I accept the evidence that the Respondent is not
able to re-employ the Applicant and it is doubtful even if it did whether it would be a sensible course of action, I therefore find
that reinstatement would be unavailing. I need then to consider the question of compensation.
The rules to be applied are set out in Boganovich v Bayside Western Australia Pty Ltd (1999) (79 WAIG 8). I apply the
principles here. As for the question of loss. Although I made comments about the unsatisfactory nature of the way the
Respondent went about defending this case it is clear from the evidence that the Respondent was in a difficult financial
position and that it needed to improve its financial viability. It is also clear there was sufficient concern about the Applicant’s
attention to his job for it to be concluded that if someone was to leave amongst the employees he would most likely be the one
to have to go.
It cannot be said from figures presented to the Commission that the business was going to close immediately in fact it is clear
that it has not. It has been able to trade but it is likely that if there needed to be a reduction of staff at the time of the dismissal it
would have taken place within the next four months. Having considered the likelihood that if an employee had to go it would
be the Applicant and having concluded that would have been a reasonable period within four months to bring the Applicant’s
employment to an end the Commission has decided that the amount of loss suffered by the Applicant would be for a period of
four months or $11,405.00. The Applicant has mitigated his loss and the amount that he has earned, which according to Mr
Fayle is $8,475.00, will be deducted from the amount of earnings he would have received if the relationship had continued for
another four months. He will be awarded $2,930.00 for loss.
The application will be concluded by an order which will provide that the Applicant was unfairly dismissed, that reinstatement
is unavailing and that compensation in the sum $3,930.00 will be awarded. The submissions by Mr Fayle imply that the
Applicant has suffered injury through the dismissal because he has been unable to obtain work in his calling and was forced to
expend funds to set up a business. It is open to find that he has suffered injury as a result of being dismissed and he will be
awarded $1,000.00 in compensation for that injury.
_________
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_________________________________________________________________________________________________________
Result
Unfairly dismissed. Compensation awarded.
_________________________________________________________________________________________________________
Order
HAVING heard Mr C. Fayle who appeared on behalf of the Applicant and Mr J.A. Smith (of Counsel) who appeared on behalf of
the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
1.
THAT the Applicant was unfairly dismissed.
2.
THAT reinstatement is unavailing and that compensation in the sum of $3,930.00 be awarded to the Applicant
within fourteen days of the date hereof.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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Result
Application dismissed
Representation
Applicant
Ms D Thompson
Respondent
No appearance
_________________________________________________________________________________________________________
Reasons for Decision
This is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”). The applicant, Ms
Deborah Thompson, states in her application that she was employed full-time by the respondent, Hot Shot Nominees Pty Ltd,
from 15 August 2000 to 4 May 2001 as an office administrator, on a wage of $560 per week. The claim is for an amount of
$9,900.00 net being wages unpaid for the period 4 December 2000 to 4 May 2001 inclusive.
2
The application came on for conference on 23 August 2002, and the parties were duly advised of this on 23 July 2002. Mr
Gartrell for the respondent did not attend at conference having advised my Associate the previous day that he would not attend
as he had a meeting with the Australian Taxation Office. The applicant at conference requested that the matter be referred to
hearing. The matter was listed for hearing on 1 November 2002 and the parties were notified of this on 30 August 2002.
3
At commencement of the hearing on 1 November 2002 the respondent made an application to adjourn the matter on the basis
that he was ill and that he wished to be legally represented. This application was granted with some reluctance as I considered
that Mr Gartrell had paid inadequate attention to the application up to that date. The matter was subsequently re-listed for
hearing on 5 December 2002. The parties were advised of this on 1 November 2002 and my Associate verified with Mr
Gartrell his address for mailing.
4
The Commission gave instructions to the parties at the hearing on 1 November 2002, and forwarded a letter to them, in the
following terms—
“I refer to hearing convened on 1 November 2002, during which the respondent requested and was granted an
adjournment. The matter has been relisted for hearing on 5 December 2002 (see enclosed notice).
The Commissioner advised the parties during the course of proceedings that in order for the matter to be ready for hearing
when the Commission next convenes the following matters would need to be completed—
1.
The respondent to provide to the Commission by close of business Friday, 8 November 2002 a medical certificate,
certifying his medical condition.
2.
The respondent to provide to the Commission by close of business Thursday, 7 November 2002 a letter from his
lawyer advising that he will be acting for him.
3.
The applicant to provide to the Commission by close of business Friday, 8 November 2002, in writing, any
application for costs.
4.
The applicant to provide to the respondent by close of business Thursday, 14 November 2002 any documents that
she intends to rely upon at hearing.
5.
The respondent to provide to the applicant by close of business Thursday, 14 November 2002 any documents that
he intends to rely upon at hearing.
6.
The respondent to provide to the Commission by close of business Thursday, 21 November 2002 an outline of
submissions.
Both parties are reminded to bring to the hearing on 5 December 2002 copies of all documents they seek to rely upon.”
5
A medical certificate was forwarded to the Commission dated 7 November 2001 from Madeley Grove Medical Centre advising
that Mr Gartrell was being treated for depression and anxiety.
6
By facsimile dated 8 November 2002 the respondent sought a further adjournment of the hearing on the bases that his Counsel
was unavailable due to a five week trial in another jurisdiction, a key witness was unavailable until 2003 and Mr Gartrell had
not been provided with the applicant’s documents. The respondent in the same facsimile advised that his Counsel would be Mr
David Moen.
7
On 11 November 2002 my Associate wrote to Mr Moen in the following terms—
“I have attempted to contact you concerning the date of hearing and the requirements which the applicant and respondent
must fulfil. Please find attached correspondence forwarded to the parties by the Commission on 1 November 2002 which
outlines those requirements.
By facsimile dated 8 November 2002 the respondent advised that you were not available for the hearing listed for
5 December 2002. Please provide to the Commission by close of business Thursday, 14 November 2002 your unavailable
dates for December 2002 and January 2003”.
8
No response was received on behalf of the respondent. The hearing was re-listed for 18 December 2002 with the applicant’s
consent.
9
By facsimile dated 17 December 2002 Mr Moen advised that he was not briefed as Counsel and would not be attending the
hearing. He further advised that he would not be acting for Mr Gartrell or Hot Shot Nominees.
10 By facsimile of the same date the applicant requested that the matter be adjourned on the bases that she had not received any
documents from the respondent, she had been the victim of a violent crime and that she had been unable to contact one of her
witnesses Mr McQueen. The applicant requested that the matter be re-listed in February 2003.
11 My Associate contacted the applicant and the respondent on 17 December 2002 and advised them that the matter would be
adjourned and re-listed on 4 February 2003. Both parties agreed to that date and a notice issued on that day after the respective
addresses of the parties were verified with them. The parties were reminded of the requirements in the Commission letter dated
1 November 2002. Mr Gartrell advised the Commission that he had not received any documents from the applicant.
12 The matter came on for hearing on 4 February 2003 at which time there was no appearance by the respondent. Under
instruction my Associate contacted Mr Gartrell on his mobile telephone to ascertain whether he was intending to appear at the
hearing. The respondent advised that he had not been contacted regarding the hearing date and that he had received no
correspondence advising that there was a hearing and that he could not attend. On my instructions my Associate advised Mr
Gartrell that the hearing was to proceed. Mr Gartrell advised that he was in Wanneroo and that it would be an hour and a half
before he could get to the Commission. He did not attend and the matter proceeded in his absence. I recite the history because
as is evident the matter has been difficult to get to hearing and Mr Gartrell on behalf of the respondent, has both misled the
Commission and failed to have much regard for the application. The delay caused by him would, in my view, warrant a
successful application for costs against the company. No such application was made.
1
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Evidence for the applicant was given by Mr Kevin Thompson, the applicant’s brother; Mr Michael McQueen, a former
business partner of Mr Gartrell, and the applicant herself.
Mr Thompson’s evidence is that Mr Gartrell employed the applicant as the paperwork in his business was in disarray. He
cannot remember the dates of Ms Thompson’s employment. He negotiated for six weeks with Mr Gartrell for monies owed to
his sister and finally gave up. He says Mr Gartrell admitted that he owed monies to Ms Thompson and indicated this in a
facsimile to a solicitor.
Under examination by the Commission Mr Thompson says that he attended the premises where Ms Thompson worked for the
respondent early in her employment. Her duties were typing, answering telephones, bookkeeping and assisting with compiling
a magazine. Ms Thompson lived on the premises as did Mr Gartrell. Their daughter Lisa also occasionally worked on the
premises. He says that “right from the word go” his sister complained to him that she was not being paid and he advised her to
quit the job. In response to a question whether Ms Thompson raised the matter of non-payment with him at any other stage, Mr
Thompson’s evidence is—
“She raised it a number of times, I think. It was very early in the beginning. She mentioned that she wasn’t getting paid
but that she was going to be and I says, “I don’t think you can - - you know, that you should be doing that. You should be
being paid your own money and not being just dealt it out.” You know, five bucks maybe is about the max I ever heard
him give her, or rather, “What do you want?” you know. And then 2 months before it - - I feel sure that it concerned her
all the time because she never had any money and what did she say? She said, “I wish he would actually pay me instead
of - -” how was it - - I can’t remember the term but it’s - - I wish I could remember it now, but it’s - - the promise of him
getting some large payment that basically never came. So I’m possibly not answering your question, so what I see it as
happening is that he’s saying, “Yes, yes, we’ll have enough money soon. Yes, yes, we’ll have enough money
soon”.”(Transcript pg 40).
Mr Thompson says also that after his sister finished employment with the respondent she was hospitalised for depression and
attempted suicide.
Mr McQueen gave evidence that his wife and he were approached by Mr Gartrell in March 2001 with a proposition to establish
Baypine Holdings Pty Ltd to publish an adult magazine. Later that month Mr McQueen visited Mr Gartrell at his home and
was advised by him that he had unfinished business with Hot Shot Nominees and owed Ms Thompson $10,000 as an
employee. Ms Thompson was at that meeting. Ms Thompson stated that she was the company secretary of Hot Shot Nominees
and did all the work required for the magazine.
At that meeting Mr Gartrell asked Mr McQueen for the $10,000 and the proposal was rejected. Mr McQueen also states that he
saw on Mr Gartrell’s GST records that he did not pay Ms Thompson during the period of her employment. Then in mid-April
Ms Thompson was admitted to hospital suffering a sleeping pill overdose. Mr Gartrell at that time pleaded with Mr McQueen
to pay the $10,000 and Mr McQueen again rejected the proposal. Mr McQueen was at Mr Gartrell’s house when Ms
Thompson came out of hospital. Mr Gartrell proposed another business arrangement with Mr McQueen and Mr McQueen
rejected it. Mr McQueen then suggested that Mr Gartrell pay Ms Thompson the monies he owed her and Mr Gartrell replied
that he did not owe her any money.
In early May 2002 Mr McQueen paid Ms Thompson two weeks wages which he says she was owed “to get our book out”.
These monies were paid through the company of his wife, ie Delta One Communications. By that stage Mr McQueen says that
he had ceased to have any contact with Mr Gartrell but he had contributed $30,000 towards the magazine and paid Ms
Thompson to get the magazine out and that was then the end of the arrangement.
Mr McQueen says that Ms Thompson and Mr Gartrell both lived at Mr Gartrell’s house. Ms Thompson left there shortly after
she left hospital and about that time Mr Gartrell was trying to find her and could not find her. He also says that Mr Gartrell is a
bankrupt and that when he attended at Mr Gartrell’s house, Ms Thompson was always behind the computer.
The evidence of Ms Thompson is that she commenced employment with Hot Shot Nominees on 21 August 2000. She worked
there until the week beginning 11 May 2001 as an Office Administrator and also compiled a magazine. She says that she lived
and worked at the same place and worked 7 days a week and over 40 hours a week. The residence was at 8 Norcott Vista,
Marangaroo, and Ms Thompson says that she lived there rent free and that the only other person who lived there was Mr
Nathan Caulfield on occasion. Mr Gartrell is her ex-husband. Mr Gartrell and their daughter came and asked Ms Thompson in
July 2000 to do some work for Hot Shot Nominees. She agreed to do so on a full-time basis. Mr Gartrell also offered
Ms Thompson a room in which to live. Her hours were never discussed but she was to receive $510 per week for the first two
weeks and then $560 per week thereafter. No other conditions except the rent free room were discussed.
Ms Thompson says that she reported to Mr Gartrell and took no leave whilst there. She was regularly paid from 1 September
2000 to 20 October 2000 and then had to wait until 2 December 2000 for further payment. She exhibited some documents
which she says were records of the payments to her for the period to 20 October 2000 and which display payments of mostly
$450 per week [Exhibit A1]. These were obtained from her computer which she took with her on leaving and printed out the
pages sometime later and signed them. She says that she was then paid $2,700 on 2 December 2000 [Exhibit A2]. She received
a cash payment each time and banked the monies but has no bank record of the payments except the payment which she
received from Delta One Communications. After 2 December 2000 she says that she was not paid at all until the new company
Baypine Holdings was formed.
Ms Thompson says that when Baypine Holdings was formed Mr Gartrell sought $10,000 from Mr McQueen to pay Ms
Thompson’s unpaid wages. She exhibited an unsigned letter purportedly from Mr Gartrell to Godfrey Virtue solicitors
regarding a dispute with a previous partner of Mr Gartrell, a Mr Peck [Exhibit A4]. The letter was printed by Ms Thompson
from her computer post the termination. She says that she typed the letter on or about 17 April 2001 on Mr Gartrell’s
instructions. She says that in July 2001 Mr Gartrell was still promising to pay her the unpaid wages. She also says that Mr
Gartrell advised her that he had filed for bankruptcy.
The applicant says that she continued to work for the respondent from December 2000 to April 2001 even though she was not
getting paid as she enjoyed the work, she had rent free accommodation and Mr Gartrell promised to pay her. She says that she
ceased living at Mr Gartrell’s premises in May 2001 and left there as she was depressed and had attempted suicide. She says
that she worked for two weeks when Baypine Holdings was formed and this was prior to her moving out.
The applicant and Mr McQueen say that Mr Gartrell is a bankrupt. There is no evidence of the status of the respondent
company. I do not take that matter further as it is unnecessary to do so.
The applicant represented herself and would appear not to be familiar with the procedures of the Commission. I have taken this
into account in assessing the evidence, most of which was elicited by the Commission. Although no such submission was
made, it can be inferred that the applicant wished the Commission to accept all of her evidence and the evidence given by
Mr McQueen and Mr Thompson in support of her application. If I am to accept all of this evidence then I encounter certain
difficulties; the chief difficulty being that the evidence is inconsistent and cannot all be correct. Ms Thompson claims that she
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is owed $9,900 net in wages for the period 4 December 2000 to 4 May 2001. This is a period of approximately 21.5 weeks.
Her gross wage she says was $560. Therefore the total gross wages owed would be $12,040. Exhibit A1 shows a variety of
figures but it would seem that a net weekly sum of $450 was paid if this can be relied on. This would give a total of $9,675. Mr
McQueen says that Ms Thompson is owed $10,000 as Mr Gartrell told him this information in late March 2001 and asked him
for the money. I infer from the evidence that this is a gross figure due prior to that date. Exhibit A4 says that Ms Thompson
was paid $560 gross per week and that she is owed $10,640 gross effective as at 19/04/01. The point being there is some
degree of variation and inconsistency in the amount said to be owed for the period in question. Given a standard weekly wage
it would seem to be a straightforward calculation as to the amount owed. The amounts are clearly inconsistent; eg how could
Ms Thompson be owed $10,000 in late March and yet seemingly work for another six weeks approximately, for which she was
not paid, and be entitled to $9,900. Even if I were to make certain assumptions about gross versus net figures and deduct
monies paid on behalf of Baypine Holdings I cannot reconcile the figures.
The next issue is one of dates. Ms Thompson says that she worked until the week beginning 11 May 2001. Her application
claims monies to 4 May 2001. Ms Thompson says she worked the last two weeks compiling the magazine for Baypine
Holdings and was paid for this, but not paid by the respondent. Mr McQueen says that he paid Ms Thompson two weeks pay in
early May for the work which she had performed for Baypine Holdings on the magazine. Mr Thompson says that after his
sister had finished employment with Mr Gartrell she was hospitalised for depression and attempted suicide. Mr McQueen says
that Ms Thompson was hospitalised in mid-April 2001. Mr McQueen also says that shortly after Ms Thompson left hospital
she ceased living in Mr Gartrell’s house and Mr Gartrell was trying to find her and could not. It is therefore difficult to
determine when Ms Thompson finished her employment based on this conflicting evidence.
Mr Thompson’s evidence is that his sister complained about not being paid “right from the word go” and that he did not trust
Mr Gartrell. He says Mr Gartrell simply dealt out small amounts of money to Ms Thompson. He advised his sister to quit her
job. Some months later, in December 2000, Ms Thompson on her evidence managed to obtain a delayed payment for several
weeks work of $2,700. She then on her evidence did not receive any money from Mr Gartrell for five months, yet continued to
work very hard. She says that she asked Mr Gartrell for money “all along” and apart from receiving rent free accommodation
the reasons why she says that she continued to work are that she believed that he would pay her and she enjoyed her work. I
find it hard to reconcile this evidence and to accept it all as credible.
The documents which Ms Thompson tendered in evidence are not on her own admission original documents of the respondent.
Instead they are documents printed by her from her computer after the employment terminated, and signed by her. The
statement of payment appears to be no more than a document created by the applicant for the purpose of the hearing. I do not
give these documents any weight.
His honour the President makes the following statement in regards to the nature of contractual entitlements in the matter of
Hotcopper Australia Pty Ltd v David Saab 81 WAIG 2704—
“I observe that a claim made under s.29(1)(b)(ii) of the Act is not a claim for breach of contract of employment, in the
common law sense, because the ability to make the claim, the nature of the claim and the remedies available are limited
by and also stem from the wording of the sub- section. S.29(1)(b)(ii) prescribes and defines a particular statutory breach
of contract within those limitations.
The limitations (and/or conditions precedent to the exercise of jurisdiction and/or power) include the following:(a) The claim must relate to an “industrial matter”, as defined in s.7 of the Act.
(b) The claim must be made by an “employee”, as defined in s.7 of the Act.
(c) The benefit claimed must be a contractual benefit, i.e. the claimant must be entitled to the claim under his/her contract
of service.
(d) The subject contract must be a contract of service.
(e) The benefit must not arise under an award or order of the Commission.
(f) The benefit must have been denied by the employer.
(See also the discussion of the nature of s.29(1)(b)(ii) claims in Ahern v AFTPI 79 WAIG 1867 (FB).)”
Albeit the evidence of the applicant is unchallenged by the respondent, and therefore is open to be accepted, I still need to be
satisfied of the abovementioned matters. I cannot with the necessary amount of confidence accept the evidence on behalf of the
applicant. There are too many inconsistencies to enable me to rely on the evidence given on the applicant’s behalf. The fact
that the respondent did not attend at hearing does not absent the applicant from proving that her application has merit. I cannot
determine what Ms Thompson’s contract was and I cannot find that Ms Thompson was due the payments which she claims. I
would therefore dismiss the application.
_________

2003 WAIRC 08174
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DEBORAH ANNE THOMPSON, APPLICANT
v.
HOTSHOT NOMINEES PTY LTD ABN 83 087 263 938, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
THURSDAY, 17 APRIL 2003
FILE NO.
APPLICATION 917 OF 2002
CITATION NO.
2003 WAIRC 08174
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Ms D Thompson
Respondent
No appearance
_________________________________________________________________________________________________________
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Order
HAVING heard Ms D Thompson on her own behalf and there being no appearance by the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08116
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ATTILA VANYI, APPLICANT
v.
BOSTON TECHNOLOGIES T/AS COPIER WHOLESALE, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
THURSDAY, 10 APRIL 2003
FILE NO.
APPLICATION 319 OF 2003
CITATION NO.
2003 WAIRC 08116
_________________________________________________________________________________________________________
Result
Extension granted
Representation
Applicant
Mr A. Yanyi appeared on his own behalf
Respondent
Mr K. Valenti (of Counsel) appeared on behalf of the Respondent
_________________________________________________________________________________________________________

1

2

3

4

5

6

7

8

Reasons for Decision
(Ex tempore)
The Commission has listed this proceeding to deal with an extension of time to file an application which, prima facie, is an
application made under section 29(1)(b)(i) of the Industrial Relations Act 1979 (the Act). There may also be a claim under
section 29(1)(b)(ii) of the Act, that placitum of the section allowing a claim by an employee that he has not been allowed by
his employer a benefit not being a benefit, under award or order, to which he is entitled under his contract of employment.
I will first deal with the application as it relates to a claim for an unfair dismissal. As I have indicated, s.29(1)(b)(i) of the Act
allows a claim to be made by an employee that he is being harshly, oppressively or unfairly dismissed from his employment. It
is clear that such a person must have been in an employee and must have been dismissed before the jurisdiction under that
s.29(1)(b)(i) of the Act is enlivened. There is a dispute between the parties as to whether there has been a dismissal, and I may
have to deal with that at some time in the future.
The application under s.29 is to enliven powers of the Commission when it deals with claims of unfair dismissal under s.23A
of the Act. Under that section the Commission may make an order if it determines that the dismissal of an employee was harsh,
oppressive or unfair. The primary remedy is reinstatement. The secondary remedy is, if the Commission considers
reinstatement impracticable, it may in lieu of reinstatement order the employer to pay compensation for loss and injury
suffered.
The Commission has dealt with the principles to be applied where an application has been filed outside the statutory time
prescribed in s.29(2) of the Act. The Act was amended in August 2002 by the Labour Relations Reform Act of 2002,
particularly in s.139 of the Reform Act to insert into the Act a new s.29(3) which gives the Commission the discretion to allow
for an extension of time.
How the Commission should apply s.29(3) has been addressed in Andrew v Metway Property Consultants & Auctioneers
2002 WAIRC 07023 and in Azzalini v Perth Inflight Catering 2002 WAIRC 06766. In Azzalini (ibid) Commissioner Kenner
enumerated the principles to be applied.
I respectfully adopt those and apply them here. The principles are, that the limits imposed by s.29(2) of the Act are to be
complied with, and it is for the applicant to establish the circumstances such that the discretion to extend time should be
exercised in his favour. An extension is not automatic. The discretion resides in the Commission for the purpose of enabling it
to do justice between the parties. The Applicant is required to demonstrate that strict compliance with s.29(2) would work an
injustice and be unfair in the circumstances. Whether that is unfair or not is determined by the application of the following
considerations. First of all the length of the delay. In this case it is only two days and Mr Valenti, who appeared for Boston
Technologies t/as Copier Wholesale (the Respondent), acknowledges that the delay is very short. The explanation for the delay
is another factor. In this case the Mr Attila Vanyi (the Applicant) says that he was waiting till he received a certificate of
separation because, as I understand his evidence, the reason for dismissal written on that certificate clarified in his mind the
grounds on which the employer relied to dismiss him. The thrust of his evidence is he waited till he received that certificate.
He then later spoke to various public authorities, and he eventually filed his application. Even though he was evasive about
this, it is fair to conclude from his evidence that he knew he had to file within 28 days. So his explanation for his delay is he
needed to know the reason that the employer relied upon to dismiss him.
According to the principles to be applied, the Commission should consider the steps taken, if any, by the Applicant to evidence
non-acceptance of the termination of employment and that it would be contested. I cannot see anything from the evidence
which would indicate to me that the Applicant told the employer at any time that he would contest the so-called termination.
He certainly took steps to make inquiries about his rights, and from that I think it can be inferred that if he was satisfied with
the information he gained from the certificate of separation that he might indeed contest the application.
The next question is whether on the merits there is a sufficiently arguable case in the substantive application. It is here that the
Applicant has grave difficulties in my estimation. On his own admission he has been ordered to do work and has declined to do
it because the employer refused to give him an increase in salary. He may be able to mount a case, but I have grave doubts
whether such a case is sufficiently arguable.
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Finally, there is a question of prejudice to the Respondent, although prejudice of itself is not a sufficient reason not to grant an
application for an extension of time.
10 It is relevant to note that the time limit of 28 days only applies in respect of a claim for unfair dismissal. It does not apply in
respect of claims for unpaid monies, that is, a claim made under s.29(1)(b)(ii) of the Act. Such a claim is statutorily limited to
6 years. The Applicant says that he is owed money for notice, that is the contractual entitlement, and he claims he should have
been paid an additional sum of wages because he is over 45 years of age. Mr Valenti disputes the claim, but nevertheless the
Applicant claims that he is owed such money. Therefore regardless of whether the Commission allows the application for
unfair dismissal, it will still be alive in respect of the contractual benefits.
11 As to the claim for unfair dismissal, I am of the view that the period of delay in filing is so short that of itself is a persuasive
reason why the Commission should extend the time. I have grave doubts whether there is a sufficiently arguable case, but the
Applicant must be given the benefit of the doubt in respect of that at this stage. I accept his explanation for delay, and I accept
on the basis of the inquiries which he made that he set about informing his mind as to whether there were grounds to enable
him to contest the termination of employment. I intend to grant extension for the application to be dealt with by the
Commission and in view of my comments about the unfair dismissal, it is appropriate that I refer the matter to the Chief
Commissioner for his consideration of reallocation to the Commission otherwise constituted.
_________
9

2003 WAIRC 08117
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ATTILA VANYI, APPLICANT
v.
BOSTON TECHNOLOGIES T/AS COPIER WHOLESALE, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
THURSDAY, 10 APRIL 2003
FILE NO.
APPLICATION 319 OF 2003
CITATION NO.
2003 WAIRC 08117
_________________________________________________________________________________________________________
Result
Extension granted
_________________________________________________________________________________________________________
Order
HAVING heard Mr A. Vanyi who appeared on his own behalf and Mr K. Valenti (of Counsel) on behalf of the Respondent, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the application for extension of time in which to file the application be, and is hereby granted.
(Sgd.) J. F. GREGOR,
Commissioner.

[L.S.]

SECTION 29 (1)(b)—Notation of—
Number

Commissioner

Allen RDJ

Curtin University of Technology

Parties

1181/2000

COLEMAN CC

Dismissed

Armstrong S

Piute Invest Pty Ltd (ACN
00 881 5610) T/A Dairylink
Phillips Petroleum (91-12) Pty Ltd

112/2003

BEECH SC

Discontinued

1259/2002

BEECH SC

Discontinued

239/2003

GREGOR C

Discontinued

Barbuzza A

Maria & Terry
Concept Cleaning
BGC Blokpave

275/2003

KENNER C

Discontinued

Barrie G

Ridgeside Investments Pty Ltd

155/2003

GREGOR C

Discontinued

Beckett R

I.S.S.I. Pty Ltd

1663/2002

HARRISON C

Discontinued

Bader A
Bajtala KM

Etherton

Total

Result

Bennett M

Optiman Pty Ltd

1758/2002

KENNER C

Discontinued

Bettella RJ

Camco Engineering Pty Ltd and
Camco (WA) Pty Ltd as Trustee for
The Camco Engineering Trust
Simba Pty Ltd t/a Supa Valu Victoria
Park
Hungry Jack’s Pty Ltd

182/2003

HARRISON C

Order Issued

2101/2002

SCOTT C

Discontinued

1509/2001

KENNER C

Discontinued

159/2003

BEECH SC

Discontinued

142/2003

GREGOR C

Discontinued

Bilston S
Brahma A
Casey SJ
Cooney T

Perth Inner City Housing Association
(Inc)
Bullivants
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Number

Commissioner

Kullarri Aboriginal Association In

167/2002

KENNER C

Discontinued

HARRISON C

Discontinued

Dimasi J

National Telecoms Group (Attn: Mr
Tony Hakim)
Alphapharm Pty Ltd ABN 93002739

839/2002
291/2003

KENNER C

Dismissed

Doore J

Secret Harbour Child Care Centre

76/2003

HARRISON C

Discontinued

Dalgleish R
Di Biase M

Result

GODDEN TK

Silver Chain Nursing Association Inc

174/2003

GREGOR C

Discontinued

Gonzalez DP

Purple Goat Cafe

380/2003

BEECH SC

Discontinued

Halleen JL

Anthony Cross

314/2003

WOOD C

Dismissed

Heinz RW

Conymet Duratray Pty Ltd

39/2002

SCOTT C

Helliwell D

Carey Matham Managing Director
A.C Mobility Pty Ltd
Mr Graham Hoad, Boss Business
Print Pty Ltd (CAN 009 1290 88
Automotive Parts Group/Repco

20/2003

GREGOR C

Order
(Arbitration)
Discontinued

1216/2002

COLEMAN CC

Order Issued

1834/2001

GREGOR C

Discontinued

King MJ

Nick & Alberto Auto Body Repairs

1875/2002

GREGOR C

Discontinued

Lee Hart J

Woolworths Insurance

145/2003

COLEMAN CC

Dismissed

Lewis JD

Caz Software

1378/2002

HARRISON C

Order Issued

Lockyer I

Royal Australian College of General
Practitioners
Michael Korganow

1804/2002

SCOTT C

Discontinued

45/2003

BEECH SC

Discontinued

1644/2002

KENNER C

Discontinued

149/2003

GREGOR C

Dismissed

81/2003

HARRISON C

Discontinued

Munce BJE

MW & AB Boase Cartage
Contractors
BGC Steel ,Keith Walker & Gil
Sanders
Fisal Pty Ltd (ACN 008 917 806) T/as
Dewsons Beaumaris
Henry Walker Eltin Pty Ltd

16/2003

HARRISON C

Discontinued

Orr N

Carlisle Hotel

139/2003

COLEMAN CC

Dismissed

Pacecca CA

Mr Fred Borthwick - Director - Opal
Plaza Pty Ltd
The Directors, Homeaway (Aust) Pty
Ltd (acn 009 460 229)
Perth Auto Alliance t/a Range Ford

223/2003

SCOTT C

Dismissed

1702/2002

SCOTT C

Discontinued

1740/2002

KENNER C

Discontinued

Hollingsworth B
Italiano J

Machin VJ
Mathews A
McIntyre CD
Merigan S

Pearcey L
Robinson P
Sarah Palmer J

Domenick Palumbo

26/2003

KENNER C

Dismissed

Sekulovski A

Pick-Up Bakery

1451/2002

KENNER C

Discontinued

Sheehy KJ

Container Refrigeration Pty Ltd

152/2003

COLEMAN CC

Dismissed

Sheard M

R & P Investments Pty Ltd

1784/2002

KENNER C

Discontinued

Smith J

Direct Engineering Services Pty Ltd

2024/2002

GREGOR C

Discontinued

Taylor SJ

Mr Ulli Amez of WA Steel Sales

44/2003

GREGOR C

Discontinued

Teague AP

Merlino Furniture Imports

130/2003

GREGOR C

Discontinued

Truarn MR

2088/2002

KENNER C

Discontinued

322/2003

HARRISON C

Discontinued

348/2003

HARRISON C

Discontinued

Van Hoe J

Contract
Power
Management
Australia Pty Ltd ACN 064688562
Bill and Jan Wright T/A Tree
Landscape and Watering Service
Janwill Pty Ltd T/A "Tree Landscape
and Watering"
Takas Kitchen Pty Ltd

2014/2002

WOOD C

Dismissed

Wallace JD

Illumination (1996) Pty Ltd

114/2003

GREGOR C

Discontinued

Turbett WD
Turbett W

Williams G

Good Samaritan Industries

1514/2002

HARRISON C

Discontinued

Wood L

Hepburn Beauty & Day Spa Centre

871/2002

KENNER C

Discontinued

Yeo SS

Mikasa Investments Pty Ltd acn
094 908 666

1720/2002

HARRISON C

Discontinued
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CONFERENCES—Matters referred—

2002 WAIRC 07237
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
SCHLUMBERGER OILFIELD AUSTRALIA PTY LTD ABN 26003264597, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
WEDNESDAY, 18 DECEMBER 2002
FILE NO/S.
CR 39 OF 2002
CITATION NO.
2002 WAIRC 07237
_________________________________________________________________________________________________________
Result
Application upheld in part
Representation
Applicant
Mr M Llewellyn
Respondent
Mr T Adams
_________________________________________________________________________________________________________
1.

2.
3.

4.

5.

6.

7.
8.
9.

Reasons for Decision
This matter is one referred pursuant to s 44(9) of the Industrial Relations Act (“the Act”). The memorandum of matters
for hearing and determination sets out the nature of the dispute as follows—
1.
The applicant alleges its member, Mr Jason Stanley was unfairly summarily dismissed following the tender of his
resignation by the giving of one month’s notice in writing to the respondent. The applicant seeks compensation for
loss.
2.
The applicant also alleges that Mr Stanley has a contractual entitlement to payment of overtime that arose out of
his attendance at mandatory company training. The applicant relies on that part of Mr Stanley’s conditions of
employment that provided that employees, when performing offshore work, are to be paid for all hours while away
from home, including hours waiting.
3.
Additionally, the applicant says that part of the duties allocated to Mr Stanley during that training was that of a
Designated Driver, in accordance with the respondent’s policy.
4.
The respondent objects to and opposes the applicant’s claims.”
There are two matters for determination in these proceedings. The first matter is whether the applicant’s member was
lawfully dismissed on 31 December 2001. The second matter is whether the respondent denied Mr Stanley contractual
entitlements to overtime whilst he attended an overseas training course in August 2001.
The facts of this matter are straightforward. Mr Stanley commenced employment in the position of junior field technician
on 21 March 2001. The terms and conditions of the appointment were set out in a letter dated 16 March 2001 and in
accordance with various policies and procedures, all of which were tendered as exhibit A2. Mr Stanley was designated a
“resident non-exempt employee” and was based at Karratha, Western Australia. It was common ground that as a junior
field technician, Mr Stanley was employed at the respondent’s job level 6, which entailed employment on a five day
Monday to Friday basis, as ordinary hours. Mr Stanley understood that the documents contained in exhibit A2, were his
terms and conditions of employment.
Initially, Mr Stanley was engaged in the respondent’s yard at Karratha. As a trainee, it was common ground that the
applicant as a junior field technician, was essentially in a training mode. I should note at this point, that by letter dated
18 June 2001, tendered as exhibit A3, there was a variation to Mr Stanley’s conditions of employment, to specifically
refer to his five day per week status and also, a requirement to work additional hours for which he would be compensated
in accordance with the “overtime and time-in-lieu” part of the personnel manual.
Mr Stanley testified that in June 2001 he travelled offshore for one week as a part of his duties, with Mr Nichol, his
supervisor. He testified this included weekend work for which he was paid. Furthermore, in about August 2001, shortly
prior to travelling overseas for the training course in issue, Mr Stanley spent a further period of time working offshore.
Again, Mr Stanley said in his evidence that he was paid for time worked on weekends whilst offshore. Various payroll
records in this regard were tendered as exhibits A4, A5 and A6.
In relation to the overseas training, Mr Stanley testified that his supervisor, Mr Nichol, advised him that he had been
booked into the respondent’s training school in Pau, France, to attend training in late August 2001. Mr Stanley testified
that he duly travelled overseas on 29 August 2001 and returned to Western Australia on or about 29 October 2001. Mr
Stanley testified that whilst on the training programme, which entailed Monday to Friday and at least half of each
Saturday, he worked well in excess of 40 hours per week but was making no claim for this time. His claim was for
Saturdays and Sundays, for which he said he should have been paid overtime, under the respondent’s policies, as a term
of his contract of employment.
Mr Stanley also testified that in addition to attending the training course he acted as a driver for the respondent, to
transport both himself and other attendees at the training course. His evidence was this involved him being responsible for
the management and security of the vehicle and to pay for any vehicle expenses, for which he would be duly reimbursed.
On his return to Karratha, Mr Stanley submitted his overtime record forms, to Mr Nichol. The respondent advised Mr
Stanley that it did not pay overtime whilst employees were attending training courses. This concerned Mr Stanley,
because he had previously been paid overtime and whilst travelling, when attending offshore. Hence the present claim.
As to events leading to termination of the employment, Mr Stanley testified that in December 2001, he was requested to
attend a job offshore. Mr Stanley’s wife also works offshore, and they have a small child. Mr Stanley’s evidence was he
informed Mr Nichol that because of his family responsibilities, he would not be able to travel offshore, unless
arrangements were made for their child to be transported to Perth. The respondent was not prepared to do this. This
apparently led to a verbal warning from the respondent, that it was a requirement of Mr Stanley’s position, to go offshore
from time to time as a part of his training.
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10. In light of this event, Mr Stanley decided that given his family responsibilities and the requirement to attend offshore,
which I note was disputed by him as a matter of contract, Mr Stanley resigned by letter dated 29 December 2001. Mr
Stanley gave one month’s notice effective 28 January 2002. Importantly, Mr Stanley said in the letter, that he would “be
unavailable for work away from the Dampier base during that time”. Mr Stanley testified he gave this letter to Mr Nichol
who signed and dated it at the time. Mr Stanley’s evidence was Mr Nichol was not happy with Mr Stanley’s actions in
saying he would not work away from the Dampier base during this time. Apparently, the Sunday following the date of Mr
Stanley’s letter, Mr Stanley was due to go offshore which Mr Nichol said he would still have to do. Mr Stanley’s
evidence was that he made it clear to Mr Nichol that he was not going offshore and nor would he leave his base area.
11. I pause to note that Mr Stanley although he said there was nothing in his contract about it, accepted that as a field
technician an employee had to go offshore to a well site. Additionally, Mr Stanley had gone offshore several times, prior
to his resignation on 29 December 2001. In relation to this point, Mr Stanley could not recall whether this requirement of
the position was discussed in his initial interview with a Mr Morris. However, Mr Stanley to his credit, did not deny that
this may have been mentioned.
12. In relation to this incident, it was Mr Nichol’s evidence, who was the field service manager to whom Mr Stanley reported,
that it was a clear requirement of Mr Stanley’s position that from time to time, he go offshore as a part of his training.
This was because on Mr Nichol’s evidence, well site work accounted for about 70% of a field technician’s duties.
According to Mr Nichol, Mr Stanley’s refusal to be available to go offshore in his letter of resignation, was simply
unacceptable and he had no alternative on his evidence, but to bring the employment to an end immediately which he did
by letter dated 31 December 2001. This letter, tendered as A13, characterised Mr Stanley’s conditional resignation as “a
fundamental breach of his contract of employment”, in not been available to work away from his base.
13. In relation to the training course, Mr Nichol did confirm in his evidence that Mr Stanley attended the training school in
Pau, under his direction. He also accepted that this direction was to be available on a seven day a week basis, on the same
basis as for seven day employees. Mr Nichol also testified that he would regard it as a refusal of duty, if an employee
refused to accept training.
Conclusions
14. I found the applicant to be an impressive witness. His commitment to his family responsibilities was commendable.
However, I am satisfied on the evidence and I find that attendance from time to time offshore was a part of Mr Stanley’s
duties as a junior field technician. Whilst as Mr Llewellyn for the applicant, correctly pointed out, the letter of
appointment for Mr Stanley does not specifically refer to attendances offshore there is certainly reference to requirements
to attend to work in additional hours to complete tasks. Furthermore, the evidence was that Mr Stanley did go offshore on
several occasions as a part of his duties.
15. Given that his position as junior field technician was to train as a fully qualified field technician, requiring approximately
70 per cent of an employee’s time at the well site, it would be an implied term in my opinion, of Mr Stanley’s contract of
employment, that from time to time he attend the well site offshore, as a part of his overall duties and responsibilities. In
my opinion, it is difficult to see how a junior field technician, given the progression was to an offshore field technician
position, could adequately and appropriately equip himself or herself for the role, without the necessity for attendances
offshore to the well site, from time to time.
16. That finding brings me to a consideration of Mr Stanley’s letter of resignation. That letter, it constituting a valid notice of
resignation under the contract of employment between Mr Stanley and the respondent, had the effect of bringing the
employment to an end, all other things being equal, on or about 28 January 2002. A valid notice of termination of
employment operates according to its terms and the contract of employment will come to an end on the expiration of the
notice: Hill v Parsons (1972) 1 Ch 305 at 313 - 314. Nothing further is required to be done. There is no need in law for an
“acceptance” by an employer, unless the notice is in someway defective in which event, an acceptance may be significant.
Importantly however, during a period of notice, the contract of employment remains on foot and both parties to it are
subject to the duties, obligations and rights, conferred by the contract of employment.
17. I have no doubt whatsoever, that the effect of the respondent’s letter dated 31 December 2001, was to summarily
terminate Mr Stanley’s employment with the respondent. Whilst the contract of employment remained on foot, the
respondent retained its right to summarily dismiss Mr Stanley, with sufficient grounds. The question is, whether there was
a sufficient basis for this to occur.
18. The classic statement in relation to the exercise of an employer’s remedy of summary dismissal was referred to by
Smithers and Evatt JJ in North v Television Corp Ltd (1976) 11 ALR 599 at 609 where they said—
“For purposes of the application of the common law principles to the facts of this case, the remarks of the
Master of the Rolls in Laws v London Chronicle (Indicator Newspaper) Ltd [1959] 2 All ER 285 at 287 and
289 are in point. He said—
‘…since a contract of service is but an example of contracts in general, so that the general law of
contract will be applicable, it follows that, if summary dismissal is claimed to be justifiable, the
question must be whether the conduct complained of is such as to show the servant to have
disregarded the essential conditions of the contract of service … I … think … that one act of
disobedience or misconduct can justify dismissal only if it is of a nature which goes to show (in
effect) that the servant is repudiating the contract, or one of its essential conditions; and …
therefore … the disobedience must at least have the quality that it is “wilful”; it does (in other
words) connote a deliberate flouting of the essential contractual condition.’
… Until the terms of the contract are known and identified it is impossible to say wether or not any particular
conduct is in breach thereof or is a breach of such gravity or importance as to indicate a rejection or
repudiation of the contract.
One cannot begin the enquiry without ascertaining what work … the employee was employed and had
undertaken to perform. It is also necessary to ascertain what particular obligations the parties had agreed upon
as important or even vital.”
19. In the context of the present case, this was a situation where Mr Stanley was evincing an intention to not be bound by his
contract of employment in the future. This was an anticipatory breach of contract in my opinion. The question is however,
whether the obligation to leave the base at Dampier, was fundamental or not. There was no doubt on the evidence, that
Mr Stanley’s refusal was deliberate or “wilful”.
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20. In my opinion, the requirement to attend from time to time offshore, as part of his duties as a junior field technician, was
an essential condition of Mr Stanley’s employment. I accept that the requirement was not regular and ongoing. However,
the requirement from time to time to do so does not render that requirement in my opinion, any less fundamental.
21. To put it another way, the effect of Mr Stanley’s repudiation on 29 December 2001, was to say to the respondent he was
only prepared to perform his contract of employment with the respondent in a fundamentally different way to that which
he was obliged to do. This was impermissible.
22. Whilst I have observed that Mr Stanley’s commitment to his family responsibilities was very genuine and admirable, he
also had a commitment to the respondent. I am not persuaded that Mr Stanley has made out his claim in this regard.
Travel Claim
23. The determination of this matter, involves an analysis of the contractual obligations between Mr Stanley and the
respondent. It was common ground that the terms and conditions of the employment, included reference to various
personnel procedures and policies, included in exhibit A2. Additionally, the evidence was and I find, that Mr Stanley did
attend offshore as a part of his overall training, and was paid overtime for working weekends and whilst travelling.
24. The thrust of the applicant’s submissions in relation to this part of the claim was that because Mr Stanley was directed by
the respondent to go to France for the period of training that direction must be taken to have been given, as an incident of
the contract of employment. It follows, that Mr Stanley had an obligation to comply with this direction, and it being a
requirement, Mr Stanley was entitled to be paid for all time so attending. I should note that it was common ground that
Mr Stanley was paid for ordinary hours whilst attending the training course, and his other accommodation and incidental
expenses were met.
25. The question is whether Mr Stanley should be paid for the overtime that he has claimed.
26. The respondent’s submissions, through Mr Adams, its human resources manager, were that the period Mr Stanley
attended training in France, was not work truly described. He drew a distinction between work and training, and
submitted that the respondent had never paid overtime for employees attending to such overseas training programmes. In
this regard, Mr Adams drew the Commission’s attention to the fact that “seven day a week” employees, do not accrue
ADO’s, under the policies, when attending training. It was therefore submitted that on this basis, “5 day a week
employees” should not be paid for overtime either.
27. The terms of Mr Stanley’s contract of employment, incorporating as it did, the personnel manual, makes it clear at clause
6.1.7 - Job Development that employees would be required to attend training courses, sometimes outside of the location
of their assignment, in order to improve their knowledge as they progress in their careers with the respondent. It was also
clear on the evidence of Mr Nichol, and I find, that the training in France for Mr Stanley, was a requirement and it was
not optional. This is at least in part evidenced by reason of the fact that Mr Stanley was paid his base income for ordinary
hours whilst attending the programme.
28. In my opinion, this matter is to be resolved in accordance with Mr Stanley’s contract of employment with the respondent.
In my view, the contract of employment, as contained in the personnel manual, obliged Mr Stanley to attend the training
course in France. Whilst so attending, all of the incidents of the contract of employment remained on foot, including that
aspect relating to payment of salary and entitlements.
29. I accept on the evidence that on the course Mr Stanley was required to attend the training on Saturdays for at least half to
three-quarters of each Saturday, whilst on the course. However, Mr Stanley said that the rest of this day and Sundays,
were free time. Indeed, it was Mr Nichol’s evidence that on his return, Mr Stanley informed him that on Sundays he did
“jollies”, which the Commission understood was in the form of day trips touring parts of France. This was not
contradicted by the applicant.
30. On all of the evidence and the contract documents, the Commission is satisfied that Mr Stanley was obliged to attend the
training course in France and that those attendances ought be regarded as work, in the sense that there was a contractual
obligation to attend. However, I am not persuaded that Mr Stanley should receive payment for other than half days on the
Saturday’s and for his travel time to and from the course in France. In respect of the free time, albeit whilst the contract of
employment was on foot, it would be in my view contrary to equity and good conscience, for the Commission to order the
respondent to pay Mr Stanley for undertaking “jollies”, at its expense.
31. The parties are directed to confer within 21 days as to the quantum of any order to issue. In the event that the parties are
unable to reach agreement on this matter, the Commission will re-list the application to determine quantum.
_________
2003 WAIRC 08249
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
SCHLUMBERGER OILFIELD AUSTRALIA PTY LTD ABN 26003264597, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
MONDAY, 5 MAY 2003
FILE NO/S.
CR 39 OF 2002
CITATION NO.
2003 WAIRC 08249
_________________________________________________________________________________________________________
Result
Order issued
Representation
Applicant
Mr M Llewellyn
Respondent
Mr T Adams as agent
_________________________________________________________________________________________________________
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Supplementary Reasons for Decision
In the Commission’s earlier reasons for decision in this matter the applicant’s claims were upheld in part. The parties were
directed to confer as to the quantum of any order to issue. The parties have conferred and have not been able to reach
agreement. Accordingly, the parties have requested that the Commission determine the quantum of the order to issue.
2
The matter to be determined is the quantum of overtime payments which the Commission held Mr Stanley was entitled to
when travelling to and from and attending the respondent’s training course in France.
3
In essence, the difference between the parties is this. The applicant referred to the Commission’s conclusions at para 30 of the
reasons for decision. It was submitted that the appropriate overtime payment for Saturdays whilst Mr Stanley was on the
training course, should be five hours, as in addition to attending the course for approximately four hours, the evidence was Mr
Stanley was the designated driver responsible for transporting other attendees to and from the training course venue. The
respondent’s submission was that payment ought to be made only for the actual time attending the training course for four
hours each Saturday.
4
In terms of travelling time, the applicant submitted that Mr Stanley’s travelling time as claimed in his time sheets submitted to
the respondent, which included waiting time, ought to be paid at overtime rates. On the other hand, the respondent said that
travel time should be paid in respect of the time actually travelling, less ordinary hours already paid by way of salary.
5
The thrust of the applicant’s submissions were that its propositions were consistent with the Commission’s findings that Mr
Stanley was a seven day a week employee. I merely pause to observe at this point, that the Commission made no such finding.
Conclusions
6
In relation to payment for the Saturdays Mr Stanley attended the training course, I am of the view that it would be only fair and
reasonable for Mr Stanley to be paid for the time attending the training course, which on the evidence was approximately four
hours per Saturday, and in addition, the time spent incidentally in transporting employees to and from the course location, as
the designated driver. On all of the evidence as a whole, an allowance of one hour per Saturday should be made for this duty,
and I therefore conclude that Mr Stanley should be paid five hours at time and one half for this period. On the basis that seven
Saturdays were involved, payable at time and one half for five hours per day at the agreed hourly rate of $17.0596 leads to a
total payment of $895.63.
7
In terms of travel time, in my view Mr Stanley ought to receive payment for the total time elapsed that he spent travelling to
and from the training course in France. Based upon time sheets submitted, this would comprise 24 hours at time and one half
on the out bound journey to France, and 16 hours at time and one half for Saturday travel and 24 hours at double time for
Sunday travel on 27 and 28 October 2001 respectively. This is then calculated to equate to 108 hours at ordinary time being Mr
Stanley’s hourly rate as above, leading to a total payment of $1,842.44.
8
Accordingly, the total sum to be paid to Mr Stanley is $2,738.07. The Commission orders accordingly.
1

_________
2003 WAIRC 08282
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
SCHLUMBERGER OILFIELD AUSTRALIA PTY LTD ABN 26003264597, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
THURSDAY, 8 MAY 2003
FILE NO/S.
CR 39 OF 2002
CITATION NO.
2003 WAIRC 08282
_________________________________________________________________________________________________________
Result
Order issued
Representation
Applicant
Mr M Llewellyn
Respondent
Mr T Adams as agent
_________________________________________________________________________________________________________
Order
HAVING heard Mr M Llewellyn on behalf of the applicant and Mr T Adams as agent on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
1 THAT the respondent pay to the applicant the sum of $2,738.07 as a denied contractual benefit less any amount payable
to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid within 21 days of
the date of this order.
2 THAT the applicant’s claim that Mr Stanley was harshly, oppressively or unfairly dismissed be and is hereby dismissed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

____________________
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2003 WAIRC 08110
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
BHP BILLITON IRON ORE, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
WEDNESDAY, 9 APRIL 2003
FILE NO.
CR 195 OF 2002
CITATION NO.
2003 WAIRC 08110
_________________________________________________________________________________________________________
Result
Direction issued
Representation
Applicant
Mr D Schapper of counsel
Respondent
Mr R Curry of counsel
_________________________________________________________________________________________________________
Direction
HAVING heard Mr D Schapper of counsel for the applicant and Mr R Curry of counsel for the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs—
1.
THAT further evidence in chief in this matter be adduced by way of signed witness statements which will stand as
the evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only be
adduced by leave of the Commission.
2.
THAT the applicant and respondent file and serve signed witness statements upon which they intend to rely by
14 April 2003.
3.
THAT the applicant and respondent file and serve any signed witness statements in reply upon which they intend to
rely by 17 April 2003.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

CONFERENCES—Notation of—
Parties

Commissioner

Conference
Number

Dates

Matter

Result

Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch

Cuddles
Childcare Group

SCOTT C

C273/2002

N/A

Redundancy

Concluded

Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch

OCS Quirk Pty
Ltd

WOOD C

C264/2002

19-Dec-02

Rostered hours
and alleged loss
of income

Concluded

Automotive, Food,
Metals,
Engineering,
Printing and
Kindred Industries
Union of Workers

Alcoa of
Australia Limited

BEECH SC

C3/2003

21-Jan-03
5-May-03

Dismissal

Concluded

Automotive, Food,
Metals,
Engineering,
Printing and
Kindred Industries
Union of Workers

Pasonnay Pty Ltd
t/as International
Drillquip

GREGOR C

C250/2002

6-Feb-03

Alleged
termination

Concluded
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Commissioner

Conference
Number

Dates

Matter

Result

Automotive, Food,
Metals,
Engineering,
Printing and
Kindred Industries
Union of Workers

Royal
Automobile Club
of WA (Inc)

GREGOR C

C53/2003

09-Apr-03

Alleged
termination

Concluded

Automotive, Food,
Metals,
Engineering,
Printing and
Kindred Industries
Union of Workers

Colour Press Pty
Ltd

GREGOR C

C54/2003

09-Apr-03

Introduction of
new roster

Concluded

Automotive, Food,
Metals,
Engineering,
Printing and
Kindred Industries
Union of Workers

Seagate
Structural
Engineering Pty
Ltd

GREGOR C

C267/2002

27-Dec-02

Alleged
termination

Referred

Automotive, Food,
Metals,
Engineering,
Printing and
Kindred Industries
Union of Workers

Seagate
Structural
Engineering Pty
Ltd

GREGOR C

CR267/2002

3-Apr-03

Alleged
termination

Upheld

Automotive, Food,
Metals,
Engineering,
Printing and
Kindred Industries
Union of Workers

Royal
Automobile Club
- WA (Inc)

GREGOR C

C55/2003

09-Apr-03

Alleged
termination

Concluded

Civil Service
Association of
Western Australia
Incorporated

Attorney General

BEECH SC

PSAC10/2003

25-Mar-03

Reclassification

Referred

Civil Service
Association of
Western Australia
Incorporated

Attorney
General,
Department of
Justice

SCOTT C

PSAC6/2003

N/A

Concluded

Civil Service
Association of
Western Australia
Incorporated

Director General,
Department of
Justice

BEECH SC

PSAC20/2002

17-Jun-02
20-Nov-02
17-Feb-03

Cessation of
payment of
Commuted
Shift Allowance
to Group
Workers
receiving
Workers’
Compensation
Payments
Industrial
Matters

Civil Service
Association of
Western Australia
Incorporated

The Director
General,
Department of
Justice

BEECH SC

PSAC9/2003

28-Feb-03
11-Mar-03

Reclassification

Referred

Civil Service
Association of
Western Australia
Incorporated

Director General,
Department for
Community
Development

SCOTT C

PSAC21/2003

09-May-03

Dispute over
forced
retirement

Concluded

Concluded
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Commissioner

Conference
Number

Dates

Matter

Result

Communications,
Electrical,
Electronic,
Energy,
Information,
Postal, Plumbing,
and Allied
Workers Union
Communications,
Electrical,
Electronic,
Energy,
Information,
Postal, Plumbing
and Allied
Workers Union
Construction,
Forestry, Mining
and Energy Union
of Workers

Benchmark
Recruitment
(WA) Pty Ltd

GREGOR C

C43/2003

19-Mar-03

Alleged
termination

Concluded

West Australian
Newspapers Ltd

WOOD C

C245/2002

02-Dec-02

Dispute over
proposed wage
rates

Concluded

Ahayca Holdings
Pty Ltd trading
as Bull's
Bricklaying
Services

GREGOR C

C166/2002

19-Aug-02

Alleged
termination

Referred

Construction,
Forestry, Mining
and Energy Union
of Workers

Ahayca Holdings
Pty Ltd trading
as Bull's
Bricklaying
Services

GREGOR C

CR166/2002

03-Feb-03

Alleged
termination

Discontinued

Construction,
Forestry, Mining
and Energy Union
of Workers

Southdown
Construction Co
Pty Ltd

GREGOR C

C69/2003

30-Apr-03

Alleged
reduction of
terms and
conditions

Concluded

Hospital Salaried
Officers
Association of
Western Australia
(Union of
Workers)

Gribbles Group
Limited

SCOTT C

C75/2002

N/A

Termination of
employment
and
entitlements
owed

Concluded

Shop, Distributive
and Allied
Employees’
Association of
Western Australia

Amis Holdings
Pty Ltd t/a Supa
Valu Swan View

WOOD C

C20/2003

N/A

Time and Wage
Records

Concluded

Transport
Workers' Union of
Australia,
Industrial Union of
Workers, Western
Australian Branch

Environsafe
Directional
Drilling

WOOD C

C15/2003

14-Mar-03

Alleged non
payment of
severance pay

Discontinued

Transport
Workers' Union of
Australia,
Industrial Union of
Workers, Western
Australian Branch

Repco Auto Parts

WOOD C

C13/2003

14-Mar-03

Provision of air
conditioning in
the company
vehicles

Concluded

Western
Australian Police
Union of Workers

Commissioner of
Police Police
Service of
Western
Australia

SCOTT C

PSAC41/2002

09-Jan-03

Re-engagement
into the
Western
Australia Police
Service of
J.Jowett

Concluded
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Commissioner

Conference
Number

Dates

Matter

Result

BEECH SC

C186/2002

09-Sep-02
12-Sep-02
13-Sep-02
16-Sep-02
17-Sep-02
19-Sep-02
20-Sep-02
27-Sep-02
01-Oct-02
01-Nov-02
26-Nov-02
13-Dec-02
10-Jan-03
28-Feb-03

Stoppage of
work

Concluded

PROCEDURAL DIRECTIONS AND ORDERS—
2003 WAIRC 08237
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DEBBIE LARKIN, APPLICANT
v.
BORAL RESOURCES (WA) LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 2 MAY 2003
FILE NO.
APPLICATION 290 OF 2002
CITATION NO.
2003 WAIRC 08237
_________________________________________________________________________________________________________
Result
Direction issued
Representation
Applicant
Mr M Richardson as agent
Respondent
Mr D Jones as agent
_________________________________________________________________________________________________________
Direction
HAVING heard Mr Mr M Richardson as agent on behalf of the applicant and Mr D Jones as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs—
1.
THAT leave to reopen this matter be heard and determined by way of written submissions of the parties;
2.
THAT the parties file and serve their written submissions by 4pm 16 May 2003.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08165
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JOHN DAVISON, APPLICANT
v.
ANGUS AND COOTE PTY LTD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
THURSDAY, 17 APRIL 2003
FILE NO/S.
APPLICATION 491 OF 2002
CITATION NO.
2003 WAIRC 08165
_________________________________________________________________________________________________________
Result
Order issued
_________________________________________________________________________________________________________
Order
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS on the 17th day of April 2003 the Commission convened a conference in chambers for the purpose of dealing with
interlocutory matters; and
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WHEREAS at the conclusion of that conference the Commission issued orders in respect of the matter;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders that—
1.
the above proceedings which is listed for hearing on the 22, 23 & 24 April 2003 be adjourned to the 3, 4 &
5 June 2003.
2.
the Applicant’s notice of amended application will stand as the Applicant’s application and further service be
dispensed with.
3.
by Tuesday, the 29th April 2003 the Respondent file any amended notice of answer and counterproposal.
4.
by Tuesday, the 6th May 2003 the parties provide each other with particulars of their respective application, and
answer and counterproposal.
5.
by Tuesday, the 13th May 2003 the parties discover and make available for inspection all documents which are
or have been in their respective possession, custody or power relating to any matter in question.
6.
by Tuesday, the 20th May 2003 the parties file and serve their respective outlines of submissions and lists of
authority.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
____________________

2003 WAIRC 08232
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MARION MCFADDEN, APPLICANT
v.
CAMBRIDGE INTERNATIONAL COLLEGE, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
THURSDAY, 1 MAY 2003
FILE NO.
APPLICATION 1336 OF 2002
CITATION NO.
2003 WAIRC 08232
_________________________________________________________________________________________________________
Result
Order issued
Representation
Applicant
Ms D Flint of counsel
Respondent
Mr T Petani of counsel
_________________________________________________________________________________________________________
Order
HAVING heard Ms D Flint of counsel on behalf of the applicant and Mr T Petani of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, by consent hereby orders—
THAT each party shall give an informal discovery by serving its list of documents by 6 May 2003.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________

2003 WAIRC 08274
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WENCO PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
WEDNESDAY, 7 MAY 2003
FILE NO.
APPLICATION 1856 OF 2002
CITATION NO.
2003 WAIRC 08274
_________________________________________________________________________________________________________
Result
Discontinued
_________________________________________________________________________________________________________
Order
WHEREAS on 12th November 2002, The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers - Western Australian Branch applied to the Commission for an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 13th November 2002 the Commission convened proceedings between the parties for 2nd December 2002 and later at
the request of the Applicant Union the matter was stood over until 15th February 2003; and
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WHEREAS on 20th February 2003 the Commission contacted the Applicant Union by fax requesting advice on the status of the
matter and there being no response the matter was listed For Mention on 19th March 2003;
WHEREAS on at the hearing on 19th March 2003 the Commission instructed the Applicant Union to advise the Commission within
one month or the file would be closed and there being no advice by 7th May 2003 the Commission decided to discontinue the
application.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08281
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH
AND
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANTS
v.
COROMAL CARAVANS, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
THURSDAY, 8 MAY 2003
FILE NO/S.
APPLICATION 2075 OF 2002
CITATION NO.
2003 WAIRC 08281
_________________________________________________________________________________________________________
Result
Representation
Applicants

Application for an enterprise order discontinued.

Mr D Hicks on behalf of The Automotive, Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers - Western Australian Branch
Mr T Kucera (of counsel) on behalf of The Construction, Forestry, Mining and Energy Union
Respondent
Mr J Williams (as agent) and later Mr A Drake Brockman (of counsel)
_________________________________________________________________________________________________________
Order
WHEREAS an application by The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers Western Australian Branch was lodged in the Commission pursuant to section 42(I) of the Industrial Relations Act 1979;
AND WHEREAS on 28 January 2003 the Commission issued an order joining The Construction, Forestry, Mining and Energy
Union of Workers as a party to the application;
AND WHEREAS the application was heard on 31 January 2003;
AND WHEREAS the parties to the application sought an adjournment of the hearing for private discussions to take place;
AND WHEREAS The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers, Western
Australian Branch and The Construction, Forestry, Mining and Energy Union of Workers subsequently filed Notices of
Discontinuance in the Commission;
AND HAVING HEARD Mr D Hicks and Mr T Kucera (of counsel) on behalf of the applicants and Mr A Drake-Brockman (of
counsel) on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—
THAT the application be discontinued.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________
2003 WAIRC 08213
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DIANA ELIZABETH DOWNS-STONEY, APPLICANT
v.
DERBARL YERRIGAN HEALTH SERVICE, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
WEDNESDAY, 30 APRIL 2003
FILE NO.
APPLICATION 37 OF 2003
CITATION NO.
2003 WAIRC 08213
_________________________________________________________________________________________________________
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Result
Directions issued
Representation
Applicant
Mr T Retallack of Counsel
Respondent
Mr B Jackson of Counsel
_________________________________________________________________________________________________________
Order
The Commission, having heard Mr T Retallack of counsel on behalf of the applicant and Mr B Jackson of counsel on behalf of the
respondent, and having determined that the following directions are necessary and expedient for the just hearing and determination
of the matter, it is this day, the 30th day of April 2003, ordered as follows:—
1. THAT the applicant provide to the respondent, within 28 days of this order, the following documents—
1.
All documents including but not limited to rosters, timesheets and schedules setting out the time Ms DownsStoney worked for, or provided services to the Social Security Appeals Tribunal between 7 January 2002 and
the end of November 2002.
2.
All contractual documents relating to services provided by the applicant to the Society Security Appeals
Tribunal.
3.
All documents in the applicant’s possession custody or power relating to her BankWest visa account.
4.
All documents referred to in an email to Marian Kickett dated 6 December 2002, including but not limited to
the following—
(a)
diary notes including a diary note of a conversation with Dr Quadros;
(b)
a file containing relevant information.
5. Documents relating to the applicant’s medical treatment and interaction between the applicant and the medical
practitioners of the respondent, including but not limited to the medical files, notes, diary notes, files and
prescriptions relating to the applicant.
2. THAT the respondent provide to the applicant, within 28 days of this order, the following documents—
1.
Copies of all time cards from 7 January 2003 to the last date on which Ms Downs-Stoney worked at the Derbarl
Yerrigan Health Service premises in November 2002;
2.
Copies of itineraries for travel undertaken by the applicant on behalf of Derbarl Yerrigan Health Service in the
year 2002;
3.
Copies of the calculations used to determine the higher duties rate for the applicant and the dates between
which these rates were paid;
4.
The CEO salary used to calculate the applicant’s pay during the time that she acted in the position;
5.
The calculation of superannuation throughout the whole period of the applicant’s employment;
6.
A statement of any sick leave, annual leave or TOIL taken during the applicant’s employment with Derbarl
Yerrigan Health Service;
7.
A print out of calls made by ADT to Ms Downs-Stoney and the times which these calls were made in relation to
the security of the building.
8.
A disk and hard copies of ingoing and outgoing e-mails to and from the applicant for the period of Ms DownsStoney’s employment;
9.
Any document provided to the applicant giving details of the Derbarl Yerrigan Corporate account.
10. Any board meeting minutes but limited to issues concerning the employment performance or direction of the
applicant.
3. THAT generally there be mutual discovery.
4. THAT there be liberty to apply on 48 hours notice to the Commission to the applicant and the respondent.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08288
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
KALGOORLIE CONSOLIDATED GOLD MINES PTY LTD & OTHERS, RESPONDENTS
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 9 MAY 2003
FILE NO.
APPLICATION 213 OF 2003
CITATION NO.
2003 WAIRC 08288
_________________________________________________________________________________________________________
Result
Order issued
Representation
Applicant
Mr M Llewellyn
Respondents
Ms C Kruger as agent
_________________________________________________________________________________________________________
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Order
HAVING heard Mr M Llewellyn on behalf of the applicant and Ms C Kruger as agent on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, by consent hereby orders—
THAT the herein proceedings be and are hereby divided such that the applicant’s claim in relation to public holidays
and the counterproposals of the respondents be and are hereby joined to application 899B of 2002.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08236
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, WA CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
A.C. GOODE & CO AND OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
MONDAY, 14 APRIL 2003
FILE NO/S.
APPLICATION 417 OF 2003
CITATION NO.
2003 WAIRC 08236
_________________________________________________________________________________________________________
Result
Application for substituted service granted
_________________________________________________________________________________________________________
Order
WHEREAS on 1 April 2003 the applicant filed in the Commission an application to vary the Clerks (Commercial, Social and
Professional Services) Award No. 14 of 1972 pursuant to Sections 40 and 40B of the Industrial Relations Act, 1979;
AND WHEREAS on 1 April 2003 the applicant applied to the Commission for an order for substituted service pursuant to
Regulation 90 of the Industrial Relations Commission Regulations, 1985;
AND HAVING considered the application lodged in the Commission on 1 April 2003 for substituted service ex parte;
THE COMMISSION pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders:THAT the application for substituted service be granted in accordance with the following terms—
The applicant union to serve a copy of application 417 of 2003 as follows—
1.
A copy on all parties identified in Schedule B of the application for substituted service lodged in the
Commission on 1 April 2003.
2.
A copy to the Chamber of Commerce and Industry Western Australia Incorporated, the Honourable Minister for
Labour Relations, the Australian Mines and Metals Association Incorporated and the Trades and Labor Council
of Western Australia.
AND that a public notice be placed in the The West Australian Newspaper.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
____________________

2003 WAIRC 08239
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
SWAN BREWERY COMPANY LIMITED AND OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
MONDAY, 14 APRIL 2003
FILE NO/S.
APPLICATION 449 OF 2003
CITATION NO.
2003 WAIRC 08239
_________________________________________________________________________________________________________
Result
Application for substituted service granted
_________________________________________________________________________________________________________
Order
WHEREAS on 7 April 2003 the applicant filed in the Commission an application to vary the Clerks (Wholesale and Retail
Establishments) Award No. 3 of 1947 pursuant to Sections 40 and 40B of the Industrial Relations Act, 1979;
AND WHEREAS on 7 April 2003 the applicant applied to the Commission for an order for substituted service pursuant to
Regulation 90 of the Industrial Relations Commission Regulations, 1985;
AND HAVING considered the application lodged in the Commission on 7 April 2003 for substituted service ex parte;
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THE COMMISSION pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders—
THAT the application for substituted service be granted in accordance with the following terms—
The applicant union to serve a copy of application 449 of 2003 as follows—
1.
A copy on all parties identified in Schedule B of the application for substituted service lodged in the
Commission on 7 April 2003.
2.
A copy to the Chamber of Commerce and Industry Western Australia Incorporated, the Honourable Minister for
Labour Relations, the Australian Mines and Metals Association Incorporated and the Trades and Labor Council
of Western Australia.
AND that a public notice be placed in the The West Australian Newspaper.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

____________________
2003 WAIRC 08201
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT
v.
COMMISSIONER OF POLICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
TUESDAY, 29 APRIL 2003
FILE NO/S.
C 36 OF 2003
CITATION NO.
2003 WAIRC 08201
_________________________________________________________________________________________________________
Result
Recommendation issued
_________________________________________________________________________________________________________
Recommendation
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 1st, 10th and 28th days of April 2003 the Commission convened conferences for the purpose of conciliating
between the parties; and
WHEREAS at the conference on the 28th day of April 2003 the Respondent advised the Commission that the issues against Mr
MacKenzie will be re-investigated but could not advise the Commission as to when this will take place or how long the process will
take to complete; and
WHEREAS at that conference the Applicant sought that the Respondent cease all action against Mr MacKenzie; and
WHEREAS having considered the impact of the lack of certainty and the delay in this re-investigation upon Mr MacKenzie and to
prevent the deterioration of industrial relations, the Commission made a recommendation;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
recommends that—
The Respondent advise Mr MacKenzie within 14 days whether or not he will be charged.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08200
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
STEPHEN KELLY
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANTS
v.
THE DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
TUESDAY, 29 APRIL 2003
FILE NO.
P 43 OF 2002, P 46 OF 2002
CITATION NO.
2003 WAIRC 08200
_________________________________________________________________________________________________________
Result
Order issued
_________________________________________________________________________________________________________
Order
WHEREAS these are applications before the Public Service Arbitrator (“the Arbitrator”) in respect of the Respondent’s actions
towards Mr Stephen Kelly, its employee; and
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WHEREAS the Arbitrator has convened conferences between the parties; and
WHEREAS at a conference on Monday, the 28th day of April 2003, the Arbitrator heard from the parties as to an application for
interim orders to be issued in respect of Mr Kelly’s return to work; and
WHEREAS the Arbitrator has considered the appropriate tests in respect of interim orders and has decided that it is appropriate for
the purpose of ensuring that there is no further deterioration in industrial relations between the parties, that they meet for the
purpose of discussing Mr Kelly’s return to work; and
WHEREAS the parties have been and continue to be in dispute as to the reasons for Mr Kelly not being at work; and
WHEREAS the Arbitrator is of the view that these orders will assist in the ultimate resolution of the matter;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders that—
1.
The parties shall meet to discuss Mr Kelly’s return to work.
2.
The meetings referred to in Order 1 shall be chaired by the Registrar or a Deputy Registrar in accordance with a
direction of the Arbitrator.
3.
The first such meeting shall be convened no later than 7 days from the 28th day of April 2003.
4.
Those in attendance at the meetings shall be Mr Kelly and a representative of the Union, and no more than two
representatives of the Respondent, one of whom at least shall have full details of the issues the Respondent
wishes to raise with Mr Kelly before his return to work.
5.
The first meeting between the parties shall be for the purpose of the Respondent informing Mr Kelly in detail of
any issues associated with his performance or conduct.
6.
Mr Kelly shall have an opportunity to consider the issues raised by the Respondent and prepare a response.
Therefore, a second meeting may be required should Mr Kelly not be in a position to respond to the issues
raised by the Respondent in the course of the first meeting. Such second meeting shall be convened no later than
7 days after the first meeting.
7.
Following Mr Kelly providing his response to the Respondent, the Respondent shall return Mr Kelly to his
position at Casuarina Prison unless there is good reason not to do so.
8.
The Respondent shall advise Mr Kelly within 7 days of his response as to its intentions in respect of his work
and/or provide any directions to him in that regard. In advising Mr Kelly of its intentions and/or any directions,
the Respondent shall provide reasons to Mr Kelly.
9.
Mr Kelly shall comply with any directions from the Respondent referred to in Order 8.
10.
Should Mr Kelly claim that the Respondent’s directions and/or intentions are unfair, harsh, oppressive or
unreasonable, he may apply to the Commission to amend the application to include consideration of the
Respondent’s directions and/or intentions.
11.
The Registrar or Deputy Registrar shall report to the Arbitrator as to progress of the meetings referred to within
the Orders.
12.
These Orders shall remain in operation until the hearing and determination of applications P 43 and P 46 of
2002.
13.
The parties may apply to the Arbitrator for the Orders to be amended and/or rescinded upon 48 hours notice to
the other party.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.

PUBLIC SERVICE APPEAL BOARD—
2003 WAIRC 08133
AGAINST THE DECISION TO DISMISS MADE ON 26/7/2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SUSAN MAGDALENA ALMEIDA, APPELLANT
v.
COMMISSIONER, MAIN ROADS WESTERN AUSTRALIA, RESPONDENT
CORAM
PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT – CHAIRMAN
MS D ROBERTSON – BOARD MEMBER
MR E DUTTON – BOARD MEMBER
DATE
MONDAY, 14 APRIL 2003
FILE NO.
PSAB 11 OF 2002
CITATION NO.
2003 WAIRC 08133
_________________________________________________________________________________________________________
Result
Appeal dismissed
_________________________________________________________________________________________________________
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Reasons for Decision
These are the unanimous reasons of the Public Service Appeal Board (“the Board”). This is an appeal to the Board lodged on
26 July 2002. The Form 10 – Notice of Appeal to Public Service Appeal Board filed by the appellant says that she “appeals
under s.80(l)” of the Industrial Relations Act, 1979 (“the Act”) against the decision of the Commissioner of Main Roads
Western Australia to dismiss her. She says in the Form 10 that the decision against which she appeals was made on 26 July
2002. We note, however, that the schedule attached to the Notice of Appeal sets out, under the heading of Grounds of Appeal,
that “the appellant claims that in relation to the decision to dismiss Ms Almeida from her employment as from 9th July
2002 …”.
As of 11 March 2003, the appellant had not sought to prosecute the appeal. In light of the appellant’s apparent inactivity in
respect of the appeal and concerns on the part of the Board as to the date of the decision appealed against and whether the
appeal was made within the time specified within the Act, the Board directed that a letter be sent to the appellant. Accordingly,
a letter in the following terms, formal parts omitted, was sent to the appellant on 11 March 2003—
“I am directed by the Public Service Appeal Board to write to you in respect of this matter.
Prior to these matters proceeding further, the Public Service Appeal Board hereby directs that you respond in writing to
each of the following issues—
1.
The Form 10 - Notice of Appeal which you filed indicates that the appeal is against a decision of the employer
made on 26 July 2002, yet the schedule to the Form 10 says that the decision was effective on the 9th July 2002.
In accordance with the Industrial Relations Commission Regulations 1985, Regulation 45, twenty one days
from the date of the “decision, determination or recommendation appealed against” is allowed for the filing of
such appeal. You are hereby directed to advise the Public Service Appeal Board of—
a)
the date of the employer’s decision; and
b)
as the appeal was filed in the Commission on the 26th July 2002, whether the appeal is within time.
2.
Since the appeal was filed on 26 July 2002, you appear to have taken no action to prosecute the appeal. The
Commission has noted that it is not in the public interest that a matter not be dealt with expeditiously, (see
Pietracatella v WA Italian Club Inc (FB) (81 WAIG 2532)) and that there is an obligation on appellants to
diligently pursue their applications. Further, the time limit contained within Regulation 45 of the Industrial
Relations Commission Regulations 1985, being 21 days from the date of the decision, determination or
recommendation, for the filing of an appeal, indicates that there is a onus on you as the appellant to have
pursued the appeal expeditiously and diligently. You are directed to advise the Public Service Appeal Board in
detail as to why you have not pursued the appeal with any apparent diligence since it was filed.
3.
In responding to this issue, you are referred to The Australian Workers Union, Western Australian Branch,
Industrial Union of Workers v Barminco Pty Ltd – Plutonic Project (FB) (80 WAIG 3162) which sets out the
tests to be applied in respect of the power of a court to dismiss an action for want of prosecution. Those tests
are—
(a)
Whether the length of the delay was serious;
(b)
Where in a jurisdiction such as this the emphasis is on swift remedies, the period of delay was ipso
facto, inordinate and irrecoverable;
(c)
Whether the appellant would suffer hardship if deprived of an opportunity to seek correction of the
matter appealed against by granting the application; and
(d)
Whether there would be prejudice to the parties respectively of the matter either proceeding or not
proceeding and the explanation for the delay.
You should address those tests in your response.
You are also invited to make any further submissions to the Public Service Appeal Board which you consider relevant as
to the issue of whether this matter should be allowed to proceed in light of the delay. At this point, the Public Service
Appeal Board is not concerned so much as to the merits of the appeal as such, but as to the issue of the delay in the matter
being pursued.
You are hereby directed to respond to these issues in writing by no later than 4.00pm, Tuesday 25 March 2003. You
should be aware that should you fail to adequately respond to these issue by 4.00pm, Tuesday 25 March 2003, this may
result in the Public Service Appeal Board dismissing the appeal.
Should you have any queries about this matter please telephone me on 9420 4484.
Yours faithfully”
As at 4.00pm on Tuesday, 25 March 2003, the appellant had not responded to the letter of 11 March 2003. Accordingly, the
Board needs to consider whether the appeal ought proceed or what action be taken in respect of it.
We note that under other sections of the Act, a period of 28 days is allowed for employees to challenge a decision of their
employer to dismiss them (see s.29(1)(b)(i)) and, an appeal to the Board is to be commenced within 21 days of the decision of
an employer (see Regulation 45(2) of the Industrial Relations Commission Regulations 1985). These time frames indicate at
least in part that the Commission takes the view that these matters should be dealt with expeditiously (see Pietracatella v WA
Italian Club Inc (FB) (81 WAIG 2532)) and that appellants have an obligation to diligently pursue their applications.
In this case, after a period of 8 months from the date of filing of the appeal, the appellant has not sought to prosecute the
appeal. The appellant has not responded to the Board’s questions aimed at ascertaining why she has not proceeded. There is no
indication from the appellant that she would suffer any hardship if deprived of the opportunity to pursue her appeal, and there
is no explanation as to what prejudice if any she might suffer by not being able to proceed.
In these circumstances, the Board having indicated to the appellant that should she fail to adequately respond to this and other
issues by 25 March 2003, and she not having responded at all, we conclude that it is appropriate to order that the appeal be
dismissed.

_________
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2003 WAIRC 08140
AGAINST THE DECISION TO DISMISS MADE ON 26/7/2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SUSAN MAGDALENA ALMEIDA, APPELLANT
v.
COMMISSIONER, MAIN ROADS WESTERN AUSTRALIA, RESPONDENT
CORAM
PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT – CHAIRMAN
MS D ROBERTSON – BOARD MEMBER
MR E DUTTON – BOARD MEMBER
DATE OF ORDER
MONDAY, 14 APRIL 2003
FILE NO.
PSAB 11 OF 2002
CITATION NO.
2003 WAIRC 08140
_________________________________________________________________________________________________________
Result
Appeal dismissed
_________________________________________________________________________________________________________
Order
WHEREAS this is an appeal said to be made pursuant to s.80(1) of the Industrial Relations Act 1979, filed on the 26th day of July
2002; and
WHEREAS on the 11th day of March 2003 the Public Service Appeal Board wrote to the appellant directing that she respond to
certain matters by Tuesday, the 25th day of March 2003; and
WHEREAS the Public Service Appeal Board received no reply to the letter of the 11th day of March 2003; and
WHEREAS the Public Service Appeal Board has issued Reasons for Decision;
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders—
THAT this appeal be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
On behalf of the Public Service Appeal Board
____________________
2003 WAIRC 08164
AGAINST THE DECISION TO SUSPEND MADE ON 16/7/2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
STEPHEN KELLY, APPELLANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT
CORAM
PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT – CHAIRMAN
MS D ROBERTSON – BOARD MEMBER
MS G HUSK – BOARD MEMBER
DATE
THURSDAY, 17 APRIL 2003
FILE NO.
PSAB 12 OF 2002
CITATION NO.
2003 WAIRC 08164
_________________________________________________________________________________________________________
Result
Appeal dismissed due to lack of jurisdiction
Representation
Appellant
Ms M in de Braekt (of Counsel)
Respondent
Mr R Bathurst (of Counsel)
_________________________________________________________________________________________________________
Reasons for Decision
These are the unanimous reasons of the Public Service Appeal Board (“the Board”).
Background
2
The history of this matter is lengthy but is it necessary to set out much of it for the purpose of providing the background to the
issues for consideration. It is not the intention to recite each and every step of the process undertaken such as every telephone
call between the Associate to the Board (“the Associate”) and the parties but to cover the important elements.
3
On 22 August 2002, the appellant filed an appeal, in the following terms—
“… against the respondent’s decision on 16 July 2002, to suspend Mr Kelly, without explanation, from his duties at
Casuarina Prison, and the on-going approach towards Mr Kelly by the respondent (including but not limited to the
unlawful/unfair investigation into unexplained alleged misconduct and unlawful transfer), pursuant to sections 78(1) of
the Public Sector Management Act 1994 and/or sections 80I(1)(d) and 80J of the Industrial Relations Act 1979”
1
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The schedule to the Notice of Appeal sets out 16 so called Grounds; 15 so called Particulars; a “Request for an extension of
time” on the basis that the appeal was filed more than 21 days after the date of the decision appealed against; an application for
Urgent Interim Orders and 11 Final Orders Sought. On 29 August 2002, the appellant filed a declaration of service indicating
that the Notice of Appeal had been served on the respondent on 26 August 2002.
The appellant had filed an application against the respondent on 26 July 2002, being P 43 of 2002. That application stated that
the applicant “has this day applied to the Commission, pursuant and/or in relation to section 78 of the Public Sector
Management Act 1994 and/or sections 29(b), 80E, 80F, 80I and/or 80J of the Industrial Relations Act 1979, for the actions,
inactions, any matters or things related to the respondent’s decision on 16 July 2002, to suspend Mr Kelly, without explanation,
from his duties at Casuarina Prison, to be reviewed, adjusted, modified, nullified and/or varied in the hearing and
determination of the matter.”
The Grounds, Particulars, Urgent Interim Orders Sought and the Final Orders Sought are almost identical to those in PSAB
12 of 2002.
On 29 August 2002, the Civil Service Association Inc made application to the Commission, against the respondent “for the
respondent’s approach towards Mr Stephen Kelly to be reviewed, modified, nullified and/or varied, by the Public Service
Arbitrator, upon hearing and determination of the application.” This is application P 46 of 2002, and the Grounds, Particulars,
Urgent Interim Orders Sought and Final Orders Sought are almost identical to those in PSAB 12 of 2002 and P 43 of 2002.
This background, in particular reference to the filing of application P 43 of 2002 on 26 July 2002, has relevance to the
application for an extension of time in which to file the appeal to the Board.
By facsimile transmission of 26 August 2002, addressed to the Registrar, the appellant sought that the appeal “be called on as
soon as possible despite the usual 21 days in which respondents have to file a notice of answer and counter proposal …”. No
reasons for urgency were stated. The appeal was allocated to the Board on 28 August 2002, and by 29 August 2002, the
parties’ nominees for the formation of the Board were received. On 30 August 2002, the Board directed the appellant to advise
by 2 September 2002 as to the grounds and reasons for the request that the matter be dealt with urgently, and the respondent
was to respond by 4 September 2002. The parties made their submissions on time. The respondent’s submission was in the
form of a letter, in which the respondent clearly challenged the jurisdiction of the Board to deal with the appeal. The appellant
sought time to reply to the respondent’s submission however, the Board advised the applicant’s representative not to reply at
that stage. The appellant’s representative responded that she had “been instructed to send the reply as it is not fair that we have
no reply to the issues raised by the respondent as they were able to reply to our submission. It is up to the Board whether they
consider it.” The Associate replied that the appellant was not to reply at that stage, that if the Board needed to hear from the
appellant it would ask.
On 5 September 2002, the Associate to the Board (“the Associate”) wrote to the parties noting that the respondent had advised
in its submission of 4 September 2002 that the “preliminary investigation is almost complete and an outcome is expected by
the end of the week”. As the investigation was one of the significant aspects of the appeal, on the basis of that advice, the
Board set out a process by which the matter could be dealt with including whether the advice of the respondent to the appellant
as to its decision as to the “preliminary investigation” was to be provided to the appellant by 9 September 2002 and if it had
not done so by that date, then the Board invited the parties’ submissions as to whether the matter ought await the conclusion of
the disciplinary process in light of comments made by the Industrial Appeal Court in a recent decision. The appellant was to
provide a response by the close of business on 10 September 2002 and the respondent by the close of business on
11 September 2002. The parties were advised that if the matter was to be dealt with urgently, the Board would make itself
available at short notice and would expect the parties to do so likewise.
On 9 September 2002, the respondent advised the Board and the appellant that it would not be able to advise of its position
regarding any disciplinary proceedings by close of business that day due to the need to deal with the prison officers’ strikes.
Following a reminder by the Associate, the appellant filed the submission requested by the Board on 11 September 2002, a day
later than the time specified in the letter of 5 September 2002. The Associate’s advice to the appellant’s representative that day
included a suggestion that “should the appellant wish to have the Board amend the time frames and/or the matters to be dealt
with as set out in my letter dated 5 September 2002 then the appellant ought put that to the Board rather than simply allowing
the time frames to pass without explanation.” The respondent then sought an extension of time to allow it to reply, and did so
on 12 September 2002.
The Board then decided on the basis of the parties’ submissions that the matter would be dealt with urgently, as requested by
the appellant and would not await the outcome of the respondent’s considerations. By letter dated 13 September 2003, the
Associate advised the parties that they would be contacted to arrange the hearing as soon as possible and the Board sought
confirmation of the parties’ respective positions and that the essential issues were—
“1.
The appellant claims—
(a)
that the respondent is engaged in ongoing unlawful action in that it has failed to adhere to
the disciplinary procedures in the Public Sector Management Act 1994; and
(b)
that the direction to Mr Kelly to not attend work constitutes a suspension, and that this
suspension does not comply with the requirements of the Public Sector Management Act
1994.
The other matters raised appear to be consequential upon those issues. The appellant seeks the orders set out in
the Notice of Appeal.
2.
The respondent says—
(a)
that there has been no unlawful action in that the process being undertaken is preliminary to
any disciplinary action pursuant to the Public Sector Management Act 1994, for the purpose
of the employer deciding whether it has a suspicion upon which to enter into the disciplinary
process; and
(b)
that the direction to Mr Kelly to not attend work does not constitute a suspension in
accordance with the Public Sector Management Act 1994.
The respondent also raises issues of the jurisdiction of the Public Service Appeal Board to deal with the matter
and also says that the appeal is out to time.
Due to the urgency of this matter and the nature of the issues to be dealt with the Board believes that an extended half day
would be adequate to address the issues provided that certain procedural arrangements were put in place. The Board
directs that—
1.
the parties are to prepare detailed outlines of submissions so that there would be no need to deal with
detailed submissions on the day; and
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witness statements are to be filed and are to constitute all of the evidence in chief of witnesses to be
called, if evidence is necessary.

If there is a need to have any further procedural matters dealt with the Board has authorised the Chairman to convene a
conference for that purpose.”
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On 16 September 2002 the appellant’s representative, on being contacted by the Associate with a view to listing the matter the
following Thursday or Friday, indicated that the hearing could not go ahead that week because there was an issue regarding
discovery, that she could not proceed without it and said that she would make an urgent application for discovery.
On 17 September 2002, the appellant made an application for discovery. The matter of discovery was the subject of a
conference. However, that was unable to resolve the matter. The Board convened on Thursday 19 September 2002 to hear that
application. At the conclusion of the hearing the Board announced the Order it would issue. On Friday, 20 September 2002, the
Board formally issued its order and on Monday, 23 September 2002 issued reasons for decision in respect of discovery. In
those reasons for decision the Board rejected the appellant’s claim for discovery of a report prepared by the respondent’s
Internal Investigations Unit (“the IIU report”) on the basis of public interest privilege.
On 15 October 2002, the appellant’s representative wrote to the Board indicating that the documents discovered as a result of
the Board’s order did not provide the information necessary, and, in a 4 page letter made what was in effect a submission as to
the need for discovery including of the IIU report. By letter dated 16 October 2002, the Associate replied to the appellant’s
representative’s letter of 15 October 2002, noting that the application for discovery which had been before the Board had been
dealt with on 19 September 2002 and it appeared that the letter of 15 October 2002 constituted a submission which might not
be appropriate for the Board’s consideration at that time. The Board sought clarification from the appellant as to whether or not
he was seeking that the Board consider the reopening of the hearing regarding discovery, or consider the matter afresh. In any
event, it would be appropriate for an application to be made and that could be in the form of a letter should the appellant think
it appropriate, stating briefly the grounds of such an application. The letter noted that the Board would then invite the
respondent’s views and consider how to deal with this matter but noted that the Board was not prepared to proceed with the
matter by way of a series of correspondence in the nature of the appellant’s letter. Further, the letter advised the appellant’s
representative not to provide any transcripts of the contents of documents discovered as foreshadowed in her letter of
15 October 2002.
On 28 October 2002, some 12 days after the Associate’s letter of 16 October 2002, the appellant filed a Notice of Application
for “the full discovery, production and inspection of documents.” It is noted that that application contains what might properly
be described as submissions and is approximately 7 pages of detailed argument.
The respondent filed a Notice of Answer and Counter Proposal on 6 November 2002. This clearly identified that the
respondent challenged the Board’s jurisdiction, and objected to joinder of the appeal and application before the Arbitrator.
On 6 November 2002, the Associate contacted the parties regarding listing the hearing of the second application for discovery
and it was set down for 15 November 2002.
On 8 November 2002, the appellant filed a Notice of Admit. The Notice of Admit contains some 67 questions for the
respondent to admit or deny. Around 20 of the questions related to the IIU investigation and report which had been the subject
of the first discovery application.
On 8 November 2002, the appellant filed a further Notice of Application for discovery, production and inspection of
documents. This application for discovery also related to application P 43 of 2002 and P 46 of 2002, as did the Notice to
Admit. The Notice of Application regarding discovery filed on 23 October 2002 did not relate to P 46 of 2002 although it did
relate to P 43 of 2002. The appellant confirmed that the only difference between the applications filed on 28 October 2002 and
8 November 2002 was that the latter also related to P 46 of 2002.
By correspondence dated 12 November 2002, the appellant requested that the application for interim orders also be dealt with
at the hearing on 15 November 2002, and foreshadowed seeking joinder of the applications before the Arbitrator and the
appeal before the Board.
On 13 November 2002, the Associate advised the parties that only PSAB 12 of 2002 was listed for hearing in respect of the
second application for discovery on 15 November 2002, and also advised the appellant’s representative of the Chairman’s
concerns regarding whether or not it was possible to join 2 jurisdictions i.e. of the Board and of the Arbitrator for the purpose
of any hearing of the applications and the appeal.
On 14 November 2002, the respondent wrote to the Board seeking an extension of time in which to respond to the Notice to
Admit, of 30 days. By correspondence of 18 November 2002, the appellant, in 2 pages of argument, objected to the respondent
being granted any extension of time at all. The remainder of this correspondence included some 2 pages in reply to the
respondent having merely foreshadowed that he might apply for the appeal to be dismissed in the public interest, and further
contained the reiteration of arguments dealing with joinder and interim orders under application P 46 of 2002, and the status of
P 43 of 2002. In the course of this letter the appellant’s representative said that “whilst it may not be technically possible to
join appeals to the Public Service Appeal Board with other applications before the Commission, it is possible to progress them
simultaneously and have hearings on the same day, so as to allow parties to adopt evidence and submissions from preceding
matters.”
It should be noted that, although not strictly relevant to this matter, the Arbitrator convened a conference of the parties in the
applications before the Arbitrator (i.e. P 43 and P 46 of 2002) at around this time which covered issues of joinder and interim
orders. By this time, the appellant had before the Commission, the Arbitrator and the Board the multiplicity of applications and
appeal referred to earlier, and was seeking a number of interlocutory orders for each. It should be noted also that by this time
the Arbitrator dealing with P 43 and P 46 of 2002, being the same person who is the Chairman of the Board, had dealt with the
respondent’s application for an extension of time in which to answer the Notice to Admit in the matters before the Arbitrator,
and that the Notice to Admit was identical for each of the 3 matters. The Board however, did not deal with the respondent’s
application for an extension of time. It is fair to say that by this time, the Chairman’s and Arbitrator’s reservations and
concerns regarding a lack of capacity within the Industrial Relations Act 1979 (“the Act”) for the joinder of two separate
jurisdictions, or even for a joint hearing for the purpose of considering that matter, had been made known to the parties in
conference and via the Associate.
A Notice of Hearing had been provided to the parties on 11 November 2002 as to the second application for discovery and that
was heard by the Board on 15 November 2002.
By a submission filed on 21 November 2002, the respondent dealt with the Board’s jurisdiction to grant interim orders, stating
that no such jurisdiction arose.
On 22 November 2002, the respondent replied to the Notice to Admit. Privilege was claimed in respect of 16 questions.
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By correspondence dated 22 November 2002, the appellant’s representative wrote to the Board and the Arbitrator a 2 page
letter in which, amongst other things, it was indicated that the appellant was not prepared to attend a meeting with the
respondent in respect to arrangements for his return to work. Further, the appellant expressed concern as to proceedings being
delayed while waiting for the respondent to provide details of certain matters, requested interim orders and discovery be dealt
with by the Arbitrator.
By written submission dated 26 November 2002, the appellant replied to the respondent’s submission regarding the issuing of
interim orders.
In a telephone conversation on 27 November 2002, the appellant’s representative advised the Associate that the respondent had
not replied to the Notice to Admit before the Board and requested that that matter be dealt with.
On 27 November 2002, the appellant’s representative was advised that PSAB 12 of 2002 would be listed for hearing. The
appellant’s agent advised that she would be available after 7 January 2003. The Associate discussed with the parties the
prospect of listing the matter for hearing on 28 and 29 January 2003.
On 29 November 2002 the respondent provided to the Board a reply submission on issuing interim orders under s.80I of the
Act.
By correspondence dated 9 December 2002, a 3 page document, the appellant’s representative apologised for delaying her
reply to the respondent’s reply to the Notice of Admit but said that she was currently on 3 weeks’ work related training course.
She went on to say that the respondent’s reply to the Notice of Admit was inadequate and improper, and detailed that assertion.
It is noted that the appellant at that point did not seek anything particular, but merely complained about the respondent’s failure
to respond as the appellant required. However, the appellant did “request that the Commission compel the respondent to
properly answer all of the 67 statements well in advance of the scheduled hearing date.” By letter dated 12 December 2002, the
Associate wrote to the appellant’s representative advising, once again, that unless otherwise decided in a particular case,
written submissions was not the usual manner by which matters would be dealt with by the Board. The letter noted that it was
the Board’s intention to not deal with matters by way of correspondence in the form of submissions and advised that if a party
wished to have a particular matter dealt with then that party should clearly and concisely state what is sought, such as a
conference or a hearing, and set out in brief terms the issues that that party seeks to have dealt with. The letter also advised that
the Board noted the lengthy submission from the appellant dated 9 December 2002 and other correspondence and advised that
should the appellant wish a particular issue or matter to be dealt with by the Board, then the appellant should briefly identify
the issue and what was sought i.e. a conference or a hearing. The Board also advised that “until the Board hears from you in
those circumstances, it is not the Board’s intention to deal with your correspondence of 9 December 2002.” Further the Board
noted that it had previously dealt with the issue of the discovery of the IIU Report and did not intend to consider any further
submissions regarding that matter.
On 12 December 2002, the Board issued Reasons for Decision and an order dismissing the second application for discovery.
By late December 2002, it became clear that the hearing scheduled for 28 and 29 January 2003 would be unlikely to be able to
proceed on those dates.
By facsimile transmission dated 9 January 2003, the appellant’s representative sought that the Board “specifically direct the
respondent, by the issuing of very specifically worded Orders to properly answer all of the statements contained within the
notice to admit by answering with a denial or admission, and without any other claims of irrelevance or lack of clarity”.
On 20 January 2003, the Associate contacted the parties with a view to convening a conference to deal with the Notice to
Admit. This was dealt with at a conference at 10.30 am on 4 February 2003. At that conference, a number of the questions
which the respondent had found difficulty in answering were clarified, a number were answered specifically including matters
in respect of which the respondent had formerly claimed privilege, and the respondent undertook that by midday on Thursday
of that week he would endeavour to clarify the issue of public interest privilege claimed, but foreshadowed that he may seek an
extension of time until the close of business on Friday depending on whether or not counsel was available to deal with the
issue. The respondent subsequently sought the Board’s leave to deal with those matters by close of business on the Friday and
the Board granted leave to do so.
During the conference on 4 February 2003, and following the discussion as to the Notice to Admit, the Board was advised as to
the status of the dispute between the parties. On account of that information, the Board made very particular note of advising
the parties that it had concerns as to whether changes occurring with the passage of time and events might mean that it was no
longer necessary and appropriate for the matters set out in the appeal to be dealt with by the Board. Accordingly, the Board
invited the parties’ submission in respect of that issue and set out time frames to ensure that that matter could be dealt with so
as not to delay the substantive hearing of the appeal which by then was scheduled for 31 March and 1 April 2003. Accordingly,
the Board, as it was raising this issue of its own volition and not responding to an application of one of the parties, invited both
parties to put in their submissions by the close of business on 18 February 2003, and then each would have seven days from
that date to reply to the other’s submission. This was confirmed in writing.
On 6 February 2003, the respondent filed a Reply to the Notice to Admit and a submission on public interest immunity as it
related to the Notice to Admit.
The parties’ submissions on whether the matter ought proceed in the public interest, as raised by the Board on 4 February
2003 were due by the close of business on 18 February 2003. The respondent provided his submission within that time.
Nothing had been received from the appellant by the morning of 19 February 2003, and the Associate was instructed to
telephone the appellant’s representative regarding that submission. The appellant’s representative advised that she had sent an
email apologising for not being able to meet the deadline due to other urgent issues having arisen. She was informed that no
such email had been received. At 12.33pm on 19 February 2003, the appellant’s representative faxed through to the Associate
a copy of her email of 18 February 2003 at 5.31pm referred to earlier notifying that she would not be able to deal with that
matter. She also notified that “I shall have this submission and the appellant’s answer to the respondent’s submission on the
notice to admit issues in by the close of business this Thursday the 20th February 2003. I am very sorry about this, but it
became impossible to meet those deadlines due to other developments.” The Board directed the Associate who then sent an
email to the appellant on Thursday 20 February 2003 noting her email and indicating that the Board expected that she would
provide her submission by close of business that day as she had advised. However, no submission was received from the
appellant by the time undertaken by her.
On the morning of 21 February 2003, the appellant’s representative advised the Associate that she had not been able to make
the time frame which she had previously advised of the close of business on 20 February 2003 but would do so by midday on
21 February 2003.
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By 21 February 2003, the Board became concerned to ensure that given the delay in receiving the appellant’s submission, that
submissions in reply would be filed within the specified time frame. Accordingly, that day the Associate wrote to the parties in
the following terms, formal parts omitted—
“I am directed by the Public Service Appeal Board to write to the parties in respect of the above matter and the filing of
submissions which were due to be received by the Board on the 18th February 2003, and submissions in reply.
The Board notes with concern that the appellant did not file his submissions by the time required by the Board, i.e. close
of business on the 18th February 2003. Nor did his representative seek leave to file that submission late, merely advising
that it would be filed by the close of business on the 20th February 2003. The Board also notes that the submission was not
filed by the 20th February 2003, and that the appellant’s representative advised on the 21st February 2003 that it would
then be filed by midday on the 21st February 2003, once again not seeking the Board’s leave for an extension of time in
which to file.
As noted in my letter of 4 February 2003, each party would have seven days from 18 February 2003 in which to reply to
the other party’s submission. The Board reminds the parties of the requirement to have their submissions in reply to the
Board and to each other no later than 5.00pm on 25 February 2003. Late submissions will not be accepted without the
Board’s leave. This is to ensure that both parties make their submissions within the required time, that neither is
disadvantaged by any delay on the part of the other party, and to enable the Board to deal with the matter as quickly as
possible bearing in mind that the substantive appeal is currently scheduled to be heard on Monday, 31 March and
Tuesday, 1 April 2003.
In the meantime, if you should have any queries please do not hesitate to contact me on 9420 4484.”
At 1.00pm on 21 February 2003, the appellant’s representative telephoned the Associate and advised her that her car had
broken down, she was not in the office that day and this was the reason she had been unable to file her submission by
12.00 noon that day. She apologised for the delay and said that her car should be fixed within half an hour and she would then
fax her submission to the Commission. By 3.00pm that day no such submission had been received by the Board and as directed
by the Board, the Associate unsuccessfully attempted to contact the appellant’s representative on her mobile telephone, on her
home telephone and at her office. Her mobile telephone had been disconnected, there was no answer on her home telephone,
and she was not in her office. The appellant’s supervising solicitor was also unable to contact the appellant’s representative.
On 21 February 2003 at 4.18pm, not having been able to contact the appellant’s representative since 3.00pm that day on the
telephone numbers she had provided, the Associate advised the appellant’s representative by email as follows:
“Dear Ms In de Braekt
I have unsuccessfully attempted to contact you on telephone numbers provided by you since 3pm today. The Board has
directed me to advise you of the following—
1.
as you failed to meet the deadline for submissions in this matter of(sic) close of business on the 18th February
2003;
2.
and that without seeking leave to extend the time for filing your submission you advised on the 19th February
2003 that you would make submissions by COB on the 20th February 2003;
3.
and on the morning of the 21st February 2003 that without seeking leave to extend time for filing your
submissions you advised that your submission would be made by 12 noon;
4.
that at 1pm you advised of further difficulties in getting your submission filed but that the situation should be
rectified within 1/2 hour and you would then fax your submission to the Board.
5.
by 3.30pm no submission has been received by the Board.
6.
The Board directs that unless your submission is received by 5pm tonight, the submission will not be accepted.”
At 4.30pm that day, a submission was received by facsimile transmission from the appellant’s representative. However, that
submission dealt with the public interest privilege regarding the Notice to Admit, and not the matter on which the Board sought
the parties’ submission i.e. whether the matter ought proceed in the public interest on account of possibly changed
circumstances. It is noted that in the appellant’s representative’s facsimile of her email of 18 February 2003, there was
reference to submissions on both the matter raised by the Board and the Notice to Admit being to the Board by close of
business on 20 February 2003.
On 21 February 2003, the respondent provided an Amended Reply to the Notice to Admit.
On Monday, 24 February 2003 at the Board’s direction, the Associate, by email, advised the appellant’s representative that the
submission provided by her on the previous Friday was not the one sought by the Board in its letter of 4 February 2003. At
4.00pm on 24 February 2003, the appellant filed a “Submission on Proposed Dismissal in the Public Interest”. At the direction
of the Board, the Associate sent an email to the appellant’s representative advising her that—
“Further to the Board’s letter of the 4th February 2003 and the direction of the Board on the 21st February 2003 the Board
notes that a submission on dismissing the appeal in the Public Interest was filed in the Registry at 4.30pm yesterday. No
application to file the submission late or any explanation for the late filing has been received. In the circumstances the late
submission will not be accepted.”
The Associate also spoke to the appellant’s representative that day by telephone. She advised the Associate that the submission
that she had filed on 24 February 2003 was her submission in reply. Although the Board had concerns that neither the title nor
the terms of the submission in any way indicated that it was a submission in reply, the Board decided to accept that submission
as the submission in reply. The respondent was due to have provided its submission in reply to the appellant’s submission
however, because no initial submission had been received from the appellant the respondent requested a further 7 days in
which to reply to the appellant’s submission and the appellant consented to that further time being granted.
By facsimile transmission dated 25 February 2003, the appellant’s representative wrote to the Board a document some 3 and a
half pages in length which appeared to constitute some sort of complaint about the way in which the Board was proceeding to
deal with the matter and raised the possibility of perception of bias on the part of the Board, particularly as the Board had
raised the issue of whether the matter ought to proceed in the public interest, and the respondent had not objected to any delay
on the part of the appellant in filing the submission.
At the direction of the Board the Associate wrote to the parties on 5 March 2003, formal parts omitted, as follows—
“I am directed by the Public Service Appeal Board (“the Board”) to write to the parties in this matter.
The Board notes the Appellant’s “Submission on the Proposed Dismissal in the Public Interest” filed on the 24th February
2003, and the Respondent’s request of the 26th February 2003 for a further seven days to reply to that submission.
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The Board notes the Appellant’s consent to that request and agrees to the Respondent having a further seven days to
reply.
The Board also notes Ms In de Braekt’s facsimile transmission of the 25th February 2003, in particular that the Appellant
raises the issue of perception of bias, and has requested that the Board forward the matter to the Chief Commissioner for
re-allocation. In the circumstances, the Board is of the view that it is appropriate to hear formally from the parties on that
matter before deciding whether or not to accede to the Appellant’s request. Accordingly, a hearing will be convened for
that purpose.
The Board further notes that it invited the parties to make written submissions on whether or not the matter should
proceed in the public interest on the 4th February 2003, and that the Appellant raised no objection to the matter being dealt
with by written submissions until three weeks later when the process of written submissions was due to be concluded.
However, as the Appellant has now raised that matter, the Board intends to provide an opportunity for the parties to speak
to their submissions and call any necessary evidence. Accordingly, immediately following the hearing to deal with the
issue of perceived bias, the parties will have an opportunity to speak to their submissions and call any evidence on the
issue of whether or not the matter should proceed in the public interest. The Board intends to then proceed to determine
the issue of perceived bias. If the Board determines that there is a perception of bias, it will forward the matter to the
Chief Commissioner for re-allocation, and a new Board will be convened and that newly convened Board will determine
how the matter should proceed.
However, if having heard from the parties as to perceived bias, the Board as presently constituted decides that there is no
perception of bias, and that it is appropriate to proceed to deal with the matter, it intends to then consider the submissions
and any evidence as to whether or not the matter should proceed in the public interest.
Should the Board decide not to dismiss the matter, it intends soon thereafter to move to deal with the Notice to Admit and
other interlocutory matters before proceeding to deal with the substantive Appeal.
I will contact you in the next couple of days regarding your availability for a hearing for the perceived bias matter and an
opportunity to speak to submissions and call evidence regarding whether or not the matter should proceed in the public
interest.”
Between 11 March 2003 and 27 March 2003, the appellant’s representative wrote to the Board on a number of occasions
setting out a number of concerns and complaints. Included in those was a request that the Board simply refer the matter to the
Chief Commissioner for reallocation on the grounds of alleged perception of bias. The correspondence of 11 March 2003, a
3 page facsimile transmission, also set out 8 questions asked of the Board by the appellant including—
“…
6.
When and why did the Commission decide that matters should not be assessed on the state of affairs that existed
at the time the appeal/applications were commenced?
7.
Why didn’t the Commission first deal with the outstanding interim orders and notice to admit issues, before
moving its own motion that the matter should be dismissed, in the public interest prior to hearing?
8.
Why did the Commission move its own motion to dismiss the matter in the public interest, prior to substantive
hearing, rather than leave such motions to the parties, as per the Commission’s usual approach?”
During the period immediately following 5 March 2003, the Board unsuccessfully attempted to set the matters referred to in
the letter of that date for hearing prior to 3 March 2003 so that it might be able to deal with those preliminary matters in such a
way as to preserve the 31 March and 1 April 2002 for the hearing of the appeal, should it decide the preliminary issues in such
a way as to allow it to hear that appeal. However, it was not possible to find a mutually convenient date for the members of the
Board and the parties and their representatives.
On 31 March 2003 the Board convened. The transcript of hearing notes that the Board had previously advised the parties that it
intended to deal with the matter of perception of bias and provide the parties with an opportunity to speak to their submissions
in respect of whether the matter ought proceed in public interest. It also noted that there was still, as identified by the
respondent from the outset, in its correspondence of 4 September 2002 and in its written submissions of 18 February
2003 dealing with whether the matter ought proceed in the public interest, the issue of the Board’s jurisdiction, and that there
was a need for the issue of the extension of time to be dealt with as well as other issues. Accordingly, the Board proposed to
deal with matters in the following order, subject to the comments of the parties; perception of bias; the application for an
extension of time; the issues of jurisdiction and whether it was in the public interest to proceed; and the other interlocutory
matters. The Board also noted that if it found a perception of bias it would refer the matter to the Chief Commissioner; that if
an extension of time was not granted then the matter could not proceed, and that if there was no jurisdiction then, of course,
there was no ability for the Board to deal with the matter. It also noted that if it was not in the public interest to proceed then it
would, of course, not do so.
The history of this matter demonstrates an approach on the part of the appellant’s representative which causes the Board
concern and frustration. The appellant’s representative requested that the matter be dealt with urgently. The Board moved to do
so as quickly as it could and proposed to do so. As soon as the Board had decided that it would hear the matter urgently, the
appellant filed an application for discovery and asked that that be dealt with first. That application was dealt with. The
appellant was not happy with the discovery order issued and filed a second application for discovery which was also dealt with.
In the meantime, the appellant filed the Notice to Admit and then protested at the answers given in the reply. During
conference, following the Board’s attempt to resolve issues associated with the Notice to Admit, it received information as to
the status of the matter which caused it to ask whether it is in the public interest to proceed, and the appellant’s representative
then protested about the Board’s wanting to be satisfied as to that matter.
The appellant’s representative has been advised by the Board on a number of occasions that it is not appropriate to deal with
matters by way of lengthy correspondence, which is argumentative and demanding in tone, and has been advised of the
appropriate way to deal with matters i.e. by advising in brief terms of what is sought, whether it be a hearing or a conference,
the issue to be dealt with in brief terms, such as discovery or a notice to admit, and very brief grounds as to the issue. The
appellant’s representative has consistently either failed or refused to adopt that approach and has continued to provide to the
Board lengthy correspondence much which constitutes submissions, or its purpose is not clear other than to complain or
demand. Further, the appellant’s representative has been very assertive in her complaints that the respondent’s actions have not
always been what she would seek or anticipate, and yet on a number of occasions has failed to meet time frames set by the
Board, and set time frames for herself without seeking leave of the Board for any extension of time, but simply indicating what
she would do and then failing to meet her own time frames. During the course of the hearing of this matter, she has treated the
Board with discourtesy and on one occasion, in a most unprofessional manner, advised the Board that she did not understand
the ruling given by the Board and would continue to ask questions in cross examination which the Board had already ruled
were not relevant, and advised the Board that it would simply have to raise with her questions of relevance on each occasion
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she asked a question which was not relevant. Her tone in correspondence and her approach during the process has been quite
unprofessional and lacking in courtesy. Further, if there has been any delay in the matter proceeding, it has been on account of
the appellant’s representative’s approach to undertaking this appeal. In the circumstances, we have felt, unhappily, that it is
necessary and appropriate to record our concerns and frustrations as to the progress of this matter.
Perceived Bias
57 The basis of the appellant’s raising the issue of perceived bias relates to two matters, the first being the letter from the Board’s
Associate dated 4 February 2003 to the parties which said that “given that since the appeal was filed the circumstances dealt
with in the appeal have changed with the passage of time and events, the parties’ submissions are sought as to whether the
issues set out in the appeal are now appropriate and necessary to be dealt with by the Board, and the aspect of the public
interest in this matter proceeding. The Board notes too, that matters based on the same circumstances as those which are dealt
with in the appeal are before the Public Service Arbitrator.” The second matter is that notwithstanding a number of requests by
the appellant, the Board had not dealt with applications for interim orders and not finalised the Notice to Admit. The appellant
says that these matters raise a reasonable perception of bias that indicates a predetermined mindset as to the outcome such that
a bystander may conclude that there is perceived bias or predetermination. The appellant says that the Board’s “motion” in
respect of s.27(1)(a) of the Act crossed the line between the Board being the arbitrator and a litigant. The appellant relies on a
number of documents which went to form Exhibit 2 dealing with the Notice to Admit and the interim orders.
58 We note the authorities regarding perceived bias. In Johnson v Johnson (2000) 201 CLR 488 at 492-494, Gleeson CJ,
Gaudron, McHugh, Gummow and Hayne JJ set out the governing principles in dealing with perceived bias—
“11.
… It has been established by a series of decisions of this Court that the test to be applied in Australia in
determining whether a judge is disqualified by reason of the appearance of bias (which, in the present case, was
said to take the form of prejudgment) is whether a fair-minded lay observer might reasonably apprehend that the
judge might not bring an impartial and unprejudiced mind to the resolution of the question the judge is required
to decide.
12.
That test has been adopted, in preference to a differently expressed test that has been applied in England, for the
reason that it gives due recognition to the fundamental principle that justice must both be done, and be seen to
be done. It is based upon the need for public confidence in the administration of justice. “If fair-minded people
reasonably apprehend or suspect that the tribunal has prejudged the case, they cannot have confidence in the
decision.” The hypothetical reasonable observer of the judge’s conduct is postulated in order to emphasise that
the test is objective, is founded in the need for public confidence in the judiciary, and is not based purely upon
the assessment by some judges of the capacity or performance of their colleagues. At the same time, two things
need to be remembered: the observer is taken to be reasonable; and the person being observed is “a professional
judge whose training, tradition and oath or affirmation require [the judge] to discard the irrelevant, the
immaterial and the prejudicial”.
13.
Whilst the fictional observer, by reference to whom the test is formulated, is not to be assumed to have a
detailed knowledge of the law, or of the character or ability of a particular judge, the reasonableness of any
suggested apprehension of bias is to be considered in the context of ordinary judicial practice. The rules and
conventions governing such practice are not frozen in time. They develop to take account of the exigencies of
modern litigation. At the trial level, modern judges, responding to a need for more active case management,
intervene in the conduct of cases to an extent that may surprise a person who came to court expecting a judge to
remain, until the moment of pronouncement of judgment, as inscrutable as the Sphinx. In Vakauta v Kelly
Brennan, Deane and Gaudron JJ, referring both to trial and appellate proceedings, spoke of “the dialogue
between Bench and Bar which is so helpful in the identification of real issues and real problems in a particular
case.” Judges, at trial or appellate level, who, in exchanges with counsel, express tentative views which reflect a
certain tendency of mind, are not on that account alone to be taken to indicate prejudgment. Judges are not
expected to wait until the end of a case before they start thinking about the issues, or to sit mute while evidence
is advanced and arguments are presented. On the contrary, they will often form tentative opinions on matters in
issue, and counsel are usually assisted by hearing those opinions, and being given an opportunity to deal with
them.
14.
There was argument in this Court, prompted by Anderson J’s explanation of what he intended to communicate,
about whether the effect of a statement that might indicate prejudgment can be removed by a later statement
which withdraws or qualifies it. Clearly, in some cases it can. So much has been expressly acknowledged in the
cases. No doubt some statements, or some behaviour, may produce an ineradicable apprehension of
prejudgment. On other occasions, however, a preliminary impression created by what is said or done may be
altered by a later statement. It depends upon the circumstances of the particular case. The hypothetical
observer is no more entitled to make snap judgments than the person under observation.”
59 Kirby J also dealt with the issue at p 504-505—
“46.
If a court of appeal were deciding an allegation of prejudgment for itself, according to its own knowledge and
standards, a number of considerations might be taken into account in a case such as the present:
1.
Appellate judges realise that most adjudicators strive to be independent and impartial and to make
adjustments (so far as they can) for factors of which they are aware which might impact on their
decision-making. By their training and experience, most such adjudicators are conscious of the high
expectations imposed upon them.
2.
Whatever may have been the tradition in earlier times, opinions favouring silence on the part of an
adjudicator during a hearing (which is the surest means of avoiding most allegations of prejudgment)
are now seen as carrying risks of an even greater injustice. Unless the adjudicator exposes the trend of
his or her thinking, a party may be effectively denied justice because that party does not adduce
evidence or present argument that could have settled the adjudicator’s undisclosed concerns. A frank
dialogue will commonly be conducive to the avoidance of oversight and the repair of
misapprehensions. Uninformed members of the public are doubtless sometimes surprised by the
robust exchanges which take place in court, especially between a judge and experienced lawyers. But
judges and other adjudicators and lawyers know that such dialogue can have great value.
3.
Changes that have come about in the administration of justice, including the increase in the number of
trials by single judges, have also required, to some extent, an adjustment to the rules of reticence in
judicial observations that may still be appropriate where trials, criminal or civil, are conducted before
a jury. One of the reasons for such changes has been the desire to increase the efficient management
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of the trial process. Yet it is in that context that the expressions of preliminary and tentative views
may sometimes appear to an outsider to indicate prejudgment. Although some adjudicators may be
hard to shift from tentative opinions, lawyers know that, in most judicial decision-making, the process
is a continuous one. Preliminary inclinations do change.
4.
The adversary system depends on vigorous interaction not only between the parties and their
representatives but also between the adjudicator and those persons. Where the parties are represented
by trained lawyers, the latter can be taken to be aware of (and presumed, if necessary, to have
explained to their clients) the character and purpose of tentative opinions that guide the direction of
the trial and encourage its proper focus. No rule of law should be adopted in relation to
disqualification for prejudgment which unreasonably undermines, or is fundamentally inconsistent
with, that system.”
60 The comments of the High Court in that case highlight the appropriateness of adjudicators raising issues with the parties for
their comments. They also note the active role taken by the adjudicators in the management of the process. Those comments
are most relevant to the circumstances often faced by the Commission, and, in this case, the Board.
61 As noted earlier, the Board in the conference on 4 February 2003 raised a concern as to whether or not the matter ought
proceed in the public interest on account of possibly changed circumstances since the filing of the appeal. Section 27 of the Act
sets out the powers of the Commission. Subsection (1)(a) provides a power to refrain from further hearing and determination in
particular circumstances, including that further proceedings are not necessary or desirable in the public interest. Section 80L of
the Act provides that s.27 applies to the Board.
62 The Commission, and in this case, the Board, is not obliged to act only upon the initiative of either of the parties. If the Board
has a concern that it may not be in the public interest that a matter be dealt with, or dealt with further, it is not only entitled but
obliged to raise it with the parties. Having heard from the parties, it may or may not decide that it is in the public interest to
proceed. The Board took particular care in the terminology used both during the course of the conference of 4 February
2003 and in the letter from the Associate to the parties of the same date to ensure that no suggestion ought be inferred from its
expression that it had in any way decided that it was not in the public interest to proceed. The Board merely invited the parties
to make submissions on that matter. As with issues of jurisdiction, or any other matter, where the Commission has a concern as
to the status or the standing of a matter then it has an obligation to raise it.
63 The Commission has a power to dismiss matters where it is not in the public interest to proceed. That is a special power
provided to the Commission on the basis that the Commission’s purpose is resolving disputes, not necessarily enabling parties
to continue to litigate matters where it may not be in the public interest that such matters proceed. We note that there are many
occasions in matters before the Commission where both parties would be happy for the Commission to arbitrate to resolve their
dispute, notwithstanding that the subject of the dispute may not be an industrial matter or the Commission may not have the
power to deal with the matter. The employer and the employee or the union, as the case may be, want the matter resolved and
they may not raise jurisdiction as an issue. However, where the Commission has some concern as to its authority and power to
deal with a particular matter, it has an obligation to raise that with the parties. It is the same with the powers of the
Commission under s.27(1)(a) and it is within the Commission’s purview, and that of the Board, to raise such concerns in the
public interest. That is all that has occurred in this case. If the Board’s intention was unclear to the appellant, then the Board
can only note that it has not advocated the dismissal of the matter in the public interest but merely raised a concern, and an
objective analysis of the manner in which it was raised ought confirm this.
64 In those circumstances, the Board is not satisfied that the tests applicable for perceived bias have been met in respect of this
aspect.
65 As to the issues of the Board not having dealt with the matter of interim orders and the Notice to Admit prior to 31 March and
1 April 2003, notwithstanding written submissions from the parties over a period of time and other correspondence, the Board
noted at the commencement of the hearing on 31 March 2003 and we reiterate now that until the matter of jurisdiction is heard
and determined, the Board is not in a position to consider the application for interim orders or deal with the Notice to Admit.
Without jurisdiction, the Board is unable to even contemplate issuing interim orders. In respect of the Notice to Admit, this is a
tool for the purposes of the arbitration of the matter. We have set out in the background to this matter the appellant’s attempt to
have the matter called on for hearing and yet at the same time seeking not to proceed when the Board attempted to set the
matter down for hearing on the basis that preliminary matters were not resolved. Those preliminary matters could not be
resolved until the issue of jurisdiction had been determined.
66 As set out in Johnson v Johnson (supra), and in accordance with the unique role established for the Commission by the Act, the
Board has a responsibility to manage the process of a particular case as it sees appropriate. The Board has done that. The fact
that the appellant would have preferred a different process does not meet the test of perceived bias. Accordingly, at the hearing
on 31 March 2003, the Board decided to dismiss the appellant’s allegation for perceived bias.
Extension of Time
67 The appeal in this matter was filed on 22 August 2002 and is against a decision of the respondent said to have been made on
16 July 2002. Section 80J of the Act and regulation 45 of the Industrial Relations Commission Regulations 1985 require that
such an appeal be filed within 21 days of the date of the decision appealed against. Section 27(1)(n) of the Act gives the Board
the power to extend any prescribed time or any time fixed by an order of the Commission. Section 80L of the Act enables the
Board to utilise the powers of s.27.
68 The appellant says that because the respondent has not dealt with or responded in any particular way to the issue of the
extension of time which was first raised in the Notice of Appeal filed on 22 August 2002 until a few days before the hearing of
the matter that is ought be seen to have waived its right to object to the application.
69 Until the application for extension is granted, there ought be no assumption made that the extension will be granted as a matter
of right. The question is whether the circumstances meet the tests for an extension of time. Those tests are set out in Esther
Investments Pty Ltd v Markallinga Pty Ltd (1989) 2 WAR 196; Tip Top Bakery v TWU (1994) 74 WAIG 1189; Ryan v Haselby
and Lester trading as Carnarvon Waste Disposals(1993) 73 WAIG 1752 and Robowash Pty Ltd v Michael (1997) 78 WAIG
2323. They are as follows—
(a)
Prima facie time limits imposed by the Act are to be complied with and it is for to the applicant to establish the
circumstances such that the discretion to extend time should be exercised in his or her favour;
(b)
an extension of time is not automatic and the discretion residing with the Commission to extend time is for the
purpose of enabling the Commission to do justice between the parties;
(c)
it is for an applicant to demonstrate that strict compliance with the legislation will work an injustice and be
unfair in all of the circumstances;
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considerations relevant to whether it would be unfair to not extend time include—
(i)
the length of any delay;
(ii)
the explanation for the delay;
(iii)
the steps taken if any, by the applicant to evidence non acceptance of the circumstances challenged;
(iv)
the merits of the substantive application in the sense that there is a case to be answered; and
(v)
whether there would be any prejudice to the respondent in granting the application to extend time,
although the absence of prejudice to the respondent without more, is not a sufficient basis of itself, to
grant an application for an extension of time.
70 We note with concern the appellant’s representative’s characterisation of the basis upon which the appellant decided to file an
appeal to the Board as being based on advice given by the Arbitrator in a conference convened in respect of application P 43 of
2002.
71 A party has an obligation to select the jurisdiction to which that party seeks to proceed. At the time the matter was commenced
the appellant’s representative was a registered agent. It is true that the appellant filed an application before the Arbitrator prior
to filing an appeal to the Board. That application was the subject of a conference before the Arbitrator. The application sought
to refer the matter of the appellant’s complaint to the Commission under its general jurisdiction under s.29 of the Act, to the
Arbitrator and to the Board. If there was any suggestion during the conference convened by the Arbitrator that the appellant
ought make an appeal to the Board, then it is most likely to have been on the basis that he ought select a jurisdiction and
proceed with the matter before that jurisdiction rather than take a scattergun approach to the matter and expect that the
Commission will sort out what he wants and deal with the matter accordingly.
72 The respondent opposes an extension of time and says that it is for the appellant to demonstrate adequate reasons for the
extension.
73 In this particular case, the length of delay is a matter of two weeks and one day. The appellant argues that by way of
application P 43 of 2002 filed prior to the appeal, the appellant had made clear the intention to challenge the respondent’s
decision the subject of the appeal. From a matter of days following the employer’s decision appealed against the appellant has
steadfastly made clear his objection and challenge to that decision. According to the appellant, when the matter went before the
Arbitrator in conference in that matter, the appellant was able to elicit further information from the respondent which assisted
in the clarification of the issues and the state of affairs such as to enable the appellant to proceed to file the appeal.
74 As to the merits of the appeal, those merits include serious questions as to the respondent’s decision making processes and its
fair treatment of the appellant. If those matters alleged are—
(a)
within jurisdiction;
(b)
prima facie correct;
then there may certainly be a case to be answered.
75 As to whether or not there would be prejudice to the respondent, the appellant argues that this is the appropriate jurisdiction in
which to complain about certain aspects of the respondent’s decision, that whilst there may be applications before the
Arbitrator, the Arbitrator’s jurisdiction does not cover that aspect which is within the jurisdiction of the Board. If the appeal is
not allowed to proceed on the basis of a denial of the extension of time application then the appellant will have no opportunity
to challenge those particular aspects which are within the Board’s jurisdiction.
76 Whilst we acknowledge and express concern at the prospect that there are a number of applications and an appeal all in train
dealing with the same circumstances and that the respondent may be required to defend each and every one of those and that
this may be oppressive to the respondent and an abuse of process, we note that the respondent has been made aware of the
appellant’s challenge since before the time expired for the filing of the appeal.
77 In all of the circumstances, the Board was unanimously of the view, at the date of hearing, that an extension ought be granted
to enable the filing of the appeal. Such an extension is granted.
Jurisdiction
78 The next issues to be dealt with, and as agreed between the parties were heard together, are issues of jurisdiction and whether
the matter ought proceed in the public interest.
79 The appeal is said to be “against the respondent’s decision on 16 July 2002, to suspend Mr Kelly, without explanation, from
his duties at Casuarina Prison, and the ongoing approach towards Mr Kelly by the respondent (including but not limited to the
unlawful/unfair investigation into unexplained alleged misconduct and unlawful transfer), pursuant to sections 78(1) of the
Public Sector Management Act 1994 and/or sections 80I(1)(d) and 80J of the Industrial Relations Act 1979”.
80 The appellant says that the respondent has made a decision pursuant to s.78(1)(b) of the Public Sector Management Act
1994 (“the PSM Act”) and that it had entered into a disciplinary process pursuant to s.80(1) of the PSM Act. Accordingly,
there is an appeal pursuant to s.78(1)(b). This also grounds the appeal as it relies upon s.82 of the PSM Act, as the appellant
says that the respondent’s decision to send the appellant home on 16 July 2002 constitutes a suspension. The appellant also
says that s.82 of the PSM Act deals with suspension both with and without pay. Accordingly, the respondent’s decision to
suspend the appellant falls within the jurisdiction of the Board by virtue of s.78 of the PSM Act, in particular s.78(1)(b).
81 On the other hand, the respondent says that the investigation undertaken by the respondent was a preliminary one, that it was
for the purpose of the respondent determining whether complaints against the appellant had validity for the purpose of
determining whether it could have a suspicion that he had breached discipline such as to enable it to move to the disciplinary
process under the PSM Act. It says that the process did not proceed beyond the preliminary investigation and the respondent
has decided not to instigate a disciplinary process against the appellant. The respondent also says that he has not suspended Mr
Kelly.
82 The Board has heard evidence called by the respondent by Ms Stephanie Withers and from the appellant. That evidence
demonstrates and we make the following findings. The appellant is and has been employed by the respondent as a psychologist
for some 10 years. During that time he has worked in a variety of different areas including as Project Manager for the
Naltrexone Treatment programme, Policy Director for the Special Handling Unit within Casuarina Prison, Project Manager for
the Suicide Prevention Taskforce and has co-ordinated the Forensic Case Management Team at Hakea Prison and Casuarina
Prison. He has also worked in Bandyup, Hakea, Albany, Wooroloo and Karnet Prisons. From 2 April 2002 to 16 July 2002, he
was working as a clinical psychologist in the Prison Counselling Service at Casuarina Prison. The appellant was the subject of
some complaints. Ms Withers participated in a meeting with a number of other officers employed by the respondent to discuss
what was to occur in respect of those complaints. One such officer was Mr Terry Simpson, whom Ms Withers described as the
head of prisons, who had the authority to make a decision to investigate the complaints and to send the appellant home while
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the investigation was completed. During the course of the meeting, Mr Simpson made such a decision. Mr Alan Piper, the
respondent, signed a letter advising the appellant of the decision. On 16 July 2002, Ms Withers and a number of other officers
of the respondent met with the appellant and his union representative and he was given the following letter, signed by the
respondent, which reads, formal parts omitted—
“PRELIMINARY INQUIRY INTO YOUR CONDUCT
As the result of information received from Casuarina Prison it has come to my attention that you may have acted
improperly in dealing with prisoners. It is necessary that preliminary inquiries be conducted into this information and
accordingly, the matter has been referred to the Department’s Internal Investigations Unit.
Hence, I advise that you are not required to report for duty until such time as I advise otherwise. During this period you
will continue to receive your salary in accordance with your current contract of employment.
You are not to attend any Department of Justice workplace unless you receive my express permission to do so. Your
access to the Department’s computer network will be suspended until further notice.
You are expected to co-operate with this investigation and remain contactable during your normal working hours. You
must also be in a position to return to duty should I so direct.”
(Exhibit 4)
The appellant did as he was instructed and continued to be paid his normal salary. However, after a couple of weeks he went
on sick leave, and until the day of hearing has been on a combination of sick leave, annual leave and long service leave.
84 On 2 August 2002, a further letter was sent to the appellant by the respondent which states, formal parts omitted—
“I refer to the correspondence you received from Mr Alan Piper, dated 16 July 2002, in which you were directed not to
report for duty until such time as you were advised otherwise.
The Department is continuing to conduct preliminary inquiries in regard to the information previously received and it is
expected the preliminary inquiries will be completed within the next 14 to 21 days.
Should it become known that you may have committed any suspected breaches of discipline you will be advised of that
information in accordance with the procedures contained in the Public Sector Management Act 1994.
I am aware that you have submitted a sick leave certificate for the period ending 23 August 2002. I therefore advise, that
upon the expiration of your sick leave, I require you to report to Ms Jackie Tang, Director, Operational Services and
Sentence Management at Level 12, 141 St Georges Terrace, Perth. Ms Tang will advise you of the duties you will
undertake upon your return.”
(Exhibit 5)
83

85

On 7 October 2002, the respondent again wrote to the appellant, this time in the following terms, formal parts omitted—
“Outcome of Preliminary Inquiry
I refer to the correspondence you received from the Department dated 16 July 2002, and 2 August 2002, advising that the
Department was conducting a preliminary inquiry into information that you may have acted improperly in dealing with
prisoners.
I now advise that no disciplinary action will be initiated against you as a result of the preliminary inquiry.
However, I advise that there are concerns about your performance. When you return to work from sick leave, I require
you to report to Ms Jackie Tang, Director, Operational Services and Sentence Management who will discuss these
performance issues with you and provide you with an opportunity to respond. Ms Tang will also advise you of the duties
you will undertake in future.”
(Exhibit 3)

86

Having observed Ms Withers as she gave evidence, we note the following. She said that the respondent undertook a
preliminary investigation for the purpose of determining the validity of complaints against the appellant and if those
complaints had validity then the respondent would have “charged” the appellant. Ms Withers later claimed that she used the
term “charge” loosely. She did not mean to refer to charges formally laid following the employer forming a suspicion then
entering into and conducting a disciplinary investigation, which is the first part of the process for disciplinary action pursuant
to the PSM Act. It is only at that stage that there is a “charge” against the employee. We accept Ms Withers’ evidence in that
regard and find that Ms Withers did not intend to use the term “charge” as it is used in the PSM Act but meant that the
allegations would be put to the appellant for his response with a view to commencing the disciplinary process if the
preliminary investigation resulted in a suspicion being formed that he had misconducted himself. Further, we generally accept
Ms Withers’ evidence that she was part of the decision making process and was one of the decision makers within a group with
Mr Simpson, albeit that that the letter to the appellant was signed by Mr Piper. Ms Withers’ evidence is of the reality and
practicality of the decision making process within an organisation. Such decisions are not made alone or in isolation. They tend
to be made by one person taking advice and receiving information from others, and are often made by consensus. One person
has the formal authority and takes the responsibility for the decision, but it is nonetheless a decision arrived at following
consideration by a group. In this case, I find that on the balance of probabilities the group made a decision for which Mr
Simpson and, ultimately, Mr Piper, the respondent, hold responsibility.

87

Also, Ms Withers’ evidence has been consistent that the investigation undertaken by the respondent was a preliminary one for
the purpose of determining whether any complaints against the appellant had validity for the purpose of determining whether
the respondent might hold a suspicion upon which to establish a disciplinary process. We conclude that the terminology used
in the letters, which were Exhibits 3, 4 and 5, to the appellant was not merely self serving. The letters accurately reflected the
preliminary nature of the investigation. Ultimately, the respondent decided that the complaints against the appellant were not
valid for the purpose of establishing a disciplinary process, and did not proceed to do so.

88

The appellant’s evidence is of attending the meeting on 16 July 2002, of being sent home, and of receiving the correspondence
of 16 July, 2 August and 7 October 2002. He also gave evidence which was directed to a different aspect of the matter than Ms
Withers’ evidence, and that evidence related mainly to the question of whether the matter ought proceed in the public interest
and whether the passage of time and events had meant that there was no need for the matter to proceed.

89

The jurisdiction of the Board is set out in s.80I of the Act. Although the appeal makes reference to s.80J, that section deals with
how and by whom appeals may be instituted. It is of no particular assistance in deciding this matter. The appellant relies on
s.80I(1)(d) of the Act and s.78(1) of the PSM Act.
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Section 80I(1)(d) of the Act provides—
“80I. Appeals
(1)
Subject to section 52 of the Public Sector Management Act 1994 and subsection (3) of this section, a
Board has jurisdiction to hear and determine —
(a)
…
(b)
…
(c)
…
(d)
an appeal by a Government officer, other than a person referred to in paragraph (b), under
section 78 of the Public Sector Management Act 1994 against a decision referred to in
subsection (1)(b) of that section;
(e)
…
and to adjust all such matters as are referred to in paragraphs (a), (b), (c), (d) and (e).
91 Section 52 of the PSM Act deals with Chief Executive Officers and is not relevant. Subsection (3) of s.80I of the Act provides
that there is no appeal from a decision made under particular regulations, which are not relevant for the purposes of this matter.
Therefore, this appeal is against a decision said to have been made against a decision referred to in subsection (1)(b) of s.78 of
the PSM Act.
92 Section 78(1)(b) of the PSM Act provides—
“78.
Rights of appeal and reference
(1)
Subject to subsection (3) and to section 52, an employee who —
(a)
…
(b)
is aggrieved by a decision made in the exercise of a power under section 79(3)(b) or (c) or (4), 82,
86(3)(b), (8)(a), (9)(b)(ii) or (10)(a), 87(3)(a), 88(1)(b)(ii) or 92(1),
may appeal against that decision to the Industrial Commission constituted by a Public Service Appeal Board
appointed under Division 2 of Part IIA of the Industrial Relations Act 1979, and that Public Service Appeal
Board has jurisdiction to hear and determine that appeal under and subject to that Division.”
93 Subsection (3) provides—
“(3)
Despite section 29 of the Industrial Relations Act 1979, but subject to section 52, an employee —
(a)
against whom proceedings have been taken under this Part for a suspected breach of
discipline arising out of alleged disobedience to, or disregard of, a direction which is by
virtue of section 94(4) a lawful order for the purposes of section 80(a); and
(b)
who is aggrieved by a decision made in the exercise of a power under section 82, 86(3)(a),
(8)(a), (9)(b)(i) or (10)(a), 87(3)(a) or 88(1)(b)(i),
may refer the decision referred to in paragraph (b) to the Industrial Commission as if that decision were an
industrial matter mentioned in section 29(b) of that Act, and that Act applies to and in relation to that
decision accordingly.”
90

94

The appellant says that the respondent had in reality commenced the disciplinary process.

95

The PSM Act sets out how the process is to be commenced in s.81. It commences with the employer suspecting that a breach
of discipline has been committed (s.81(1)) and concludes at s.92 after a process of investigation, findings and imposition of
penalty, charges, inquiry, findings and penalty have been dealt with. In this case, we have found that the respondent undertook
a preliminary investigation to determine whether to suspect a breach of discipline had been committed. We conclude that the
preliminary investigation was one which occurred in advance of, and is not covered by the processes which are set out in
sections 81-92. The employer had decided not to suspect the appellant of a breach of discipline following that preliminary
investigation. The process simply did not get to the point where s.81 commences. Therefore, the decision of the employer to
enter into that preliminary investigation was not a decision made in the exercise of a power under the sections of the PSM Act
referred to in s.78(1)(b) or (3).

96

Therefore, there is no right of appeal to the Board pursuant to s.80I(1)(d) of the Act or s.78 of the PSM Act in respect of the
preliminary investigation.

As to the aspect of the appeal which is based on an allegation that the decision to send the appellant home constituted a
suspension under s.82 of the PSM Act, that section provides—
“82.
Suspension without pay
(1)
If an investigation is initiated under section 81, the employing authority may at any time before
proceedings against the respondent are terminated within the meaning of subsection (2) suspend the
respondent, if still its employee, without pay.
(2)
When proceedings against a respondent for a suspected breach of discipline are terminated by —
(a)
the taking of action under section 83 or 84 that is not cancelled under section 85, or the
taking of action under section 86(3), 88(1) or 89; or
(b)
a finding that no breach of discipline was committed by the respondent,
the employing authority shall terminate any suspension of the respondent without pay under subsection (1) and,
if no breach of discipline has been found to have been committed by the respondent, restore to the respondent
the pay of which the respondent has been deprived during the period of that suspension.
(3)
An employing authority may, in relation to an employee who has been suspended without pay under
subsection (1), on its own initiative or on the application of that employee restore pay to that
employee for such period as the employing authority thinks fit.”
98 Subsection (1) clearly provides that it relates to an investigation being initiated under s.81 of the PSM Act. We have already
concluded that the investigation by the respondent was preliminary in nature, and was not pursuant to s.81 which requires that
there already be a suspicion of a breach of discipline, which there was not. The preliminary investigation was aimed at
establishing whether there was any validity to the complaints for the purpose of deciding whether to suspect a breach of
discipline.
97
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Secondly, s.82 clearly deals with suspension without pay, not suspension with pay. Stripped of its extraneous parts, it reads: “If
an investigation is initiated under section 81, the employing authority may … suspend the respondent (i.e. in this case the
employee) … without pay”. The section is headed “Suspension Without Pay”.
100 On the basis that the appellant was not suspended without pay, s.82 has no application. It is unnecessary to decide whether or
not he was suspended. All that is necessary for the purpose of this matter is to decide whether he was suspended without pay.
He was not.
101 Accordingly, we conclude that there is no right of appeal to the Board arising from any action under s.82 of the PSM Act.
102 Accordingly, there is no valid appeal before the Board, in accordance with its jurisdiction. The appeal ought be dismissed.
99

Whether in Public Interest to Proceed
103 If we are wrong in that, we note that on 1 April 2003, the Board did not require Ms in de Braekt to address in her submissions

the questions of whether or not the appeal ought proceed in the public interest on the basis that it had concluded that the
matters raised in the appeal had not been resolved by the effluxion of time and the passage of events. This is because the
appeal seeks not merely the cessation of the disciplinary process but also seeks orders that the employer not recommence the
process and that the appellant be placed back in Casuarina Prison. It is quite clear that the mere conclusion by the respondent
that it will not enter into a disciplinary process based on the outcomes of the IIU report has not resolved the appellant’s
complaint about not returning to Casuarina Prison.
104 The evidence indicates that following the investigation by the Internal Investigations Unit and the respondent deciding to take
no disciplinary action against him as a result of the enquiry, the respondent had concerns about the appellant’s performance.
Therefore, on 7 October 2002, he was directed that when he returned from sick leave he was required to report to a particular
person to discuss those performance issues with a view to decisions being taken about his future work. It is quite clear that the
appellant has refused to meet with the respondent without an undertaking from the respondent that he will return to Casuarina
Prison, as the appellant believes that it is only a return to Casuarina Prison which will enable him to be seen to have cleared his
name and be vindicated. Following the letter of 17 October 2002, and the failure of the parties to meet to discuss the
appellant’s performance, this issue has not been resolved even though the respondent has decided not to take disciplinary
action against him. It has not entirely resolved the matter the subject of the appeal. Accordingly, had the Board the jurisdiction
to deal with the matter, we would not have dismissed the appeal in the public interest as the passage of time and events had not
resolved the matter or meant that it was merely academic to proceed.
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orders—
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orders—
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SCOTT J (DEPUTY PRESIDING JUDGE): This is an appeal from the Commission in Court Session of the Western
Australian Industrial Relations Commission delivered on 17 December 2002. By that decision the Commission in Court
Session made the Burswood International Resort Casino Employees Award 2002 (“the award”) in substitution for the
Burswood International Resort Casino Employees Industrial Agreement 2001 (“the 2001 Agreement”) and the Burswood
Island Resort Employees Award of 1985.
The legal proceedings between the appellant and respondent have a long and complex history. This is the third occasion upon
which disputes between the parties have been considered by the Industrial Appeal Court.
The first of those appeals was the subject of decision in Burswood Catering and Entertainment Pty Ltd v Australian Liquor,
Hospitality and Miscellaneous Workers’ Union, Western Australian Branch [2002] WASCA 354. That decision involved a
different appellant to the present. The appellant in that case was part of the Burswood Group. That case involved a challenge to
the issue of an award to cover the employees of the appellant. The Industrial Appeal Court held that the Commission in Court
Session was not in error in making that award. It is not necessary to revisit that matter in any detail for the purposes of this
appeal.
The next appeal, which involved this appellant, concerned a challenge to the jurisdiction of the Industrial Relations
Commission to hear an application for an award to replace the 2001 Agreement. The application for that award was lodged
with the Industrial Relations Commission on 10 July 2002, 10 days after the expiry of the 2001 Agreement. That agreement
provided for its expiry on 30 June 2002. That appeal was heard by Scott J (Deputy Presiding Judge), Hasluck and Heenan JJ
and the Court decided that the Commission had jurisdiction to hear the application for the award. That decision in Burswood
Resort (Management) Ltd v Australian Liquor, Hospitality and Miscellaneous Workers’ Union, Western Australian Branch
[2002] WASCA 355 was delivered on 18 December 2002, the day after the award presently under consideration was made by
the Commission in Court Session. I would comment in passing that it was surprising that the Commission in Court Session
made the award at a time when a decision in relation to its jurisdiction to do so was being considered by the Industrial Appeal
Court. That having been said, however, as the Industrial Appeal Court unanimously determined that the Commission had
jurisdiction to consider the application for the new award, no injustice has been caused. As will become apparent in the course
of these reasons, the manner in which the 2001 agreement was replaced by the award is a matter of controversy.
The notice of appeal to this Court appeals against the whole of the decision of the Commission in Court Session below on the
ground that—
The Commission in Court Session erred in law by wrongly construing or interpreting s 41(6) of the Industrial Relations Act
1979 (“the Act”) and cl 45 of the Burswood International Resort Casino Employees Industrial Agreement 2001 AG 169 of
2001 (“the 2001 Agreement”) by—
(a)
holding that cl 45 of the 2001 agreement is, in part, repugnant to and inconsistent with s 41(6) of the
Act; and
(b)
concluding that cl 45 of the 2001 Agreement does not preclude a party from seeking a new award whilst
the 2001 Agreement continues in force.
The appellant in this appeal seeks to have the decision of the Commission in Court Session quashed and the application for the
award dismissed.
The appeal to this Court lies under s 90 of the Industrial Relations Act 1979 (“the Industrial Relations Act”) which provides—
“90.
Appeal to Court from Commission
(1)
Subject to this section, an appeal lies to the Court in the manner prescribed from any decision
of the President, the Full Bench, or the Commission in Court Session—
(a)
on the ground that the decision is in excess of jurisdiction in that the matter the subject
of the decision is not on an industrial matter;
(b)
erroneous in law in that there has been an error in the construction or interpretation of
any Act, regulation, award, industrial agreement or order in the course of making the
decision appealed against; or
(c)
on the ground that the appellant has been denied the right to be heard,
but upon no other ground.
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An appeal under this section shall be instituted within 21 days from the date of the decision against
which the appeal is brought and may be instituted—
(a)
by any party to the proceedings wherein the decision was made; or
(b)
by any other person who was an intervener in those proceedings.
On the hearing of the appeal the Court may confirm, reverse, vary, amend, rescind, set aside, or quash
the decision the subject of appeal and may remit the matter to the President, the Full Bench, or the
Commission in Court Session, as the case requires, for further hearing and determination according to
law.
If any ground of the appeal is made out but the Court is satisfied that no injustice has been suffered by
the appellant or a person who is a member of or represented by the appellant, the Court shall confirm the
decision the subject of appeal unless it considers that there is good reason not to do so.
The Court may at any time, if it considers that to do so will not prejudice any party to an appeal under
this section—
(a)
correct clerical mistakes in its judgments or orders, or errors arising in its judgments or orders
from accidental slips or omissions; and
(b)
generally correct any minor irregularities in its proceedings.”

8

Counsel for the appellant contends that this Court has jurisdiction to deal with the matter because it is said that the decision of
the Commission in Court Session was erroneous in law in that there had been an error in the construction or interpretation of
s 41(6) of the Industrial Relations Act and also cl 45 of the 2001 Agreement.

9

It should also be mentioned as part of the history of this application that on 8 March 2002 the respondent applied for a new
award during the term of the 2001 Agreement. A preliminary point was taken in the Industrial Relations Commission that the
Commission had no jurisdiction to determine the claim because of the operation of cl 45 of the 2001 Agreement which is set
out later in these reasons. The Commission in Court Session determined that whilst it had jurisdiction to hear and determine the
claim, it should not do so in the public interest whilst the 2001 Agreement was still in its term. It is not necessary to refer in
any greater detail to that decision of the Commission in Court Session: ALHMWU v Burswood (No 1) [2002] WAIRC 05952;
82 WAIG 2112.

10

As I have already indicated, shortly after the 2001 Agreement expired the respondent to this appeal lodged a second
application for a new award which resulted in the decision of the Commission in Court Session which is the subject of the
present appeal.

11

As can be seen from these reasons already, central to the appeal is the construction of s 41 of the Industrial Relations Act and,
in particular, s 41(5) s 41(6), s 41(7), s 41(8) and s 41(9). Those sections provide—
“(5)
An industrial agreement shall operate—
(a)
in the area specified therein; and
(b)
for the term specified therein.
(6)
Notwithstanding the expiry of the term of an industrial agreement, it shall, subject to this Act, continue
in force in respect of all parties thereto, except those who retire therefrom, until a new agreement or an
award in substitution for the first-mentioned agreement has been made.
(7)
At any time after, or not more than 30 days before, the expiry of an industrial agreement any party
thereto may file in the office of the Registrar a notice in the prescribed form signifying his intention to
retire therefrom at the expiration of 30 days from the date of such filing, and such party shall on the
expiration of that period cease to be a party to the agreement.
(8)
When a new industrial agreement is made and registered, or an award or enterprise order is made, in
substitution for an industrial agreement (‘the first agreement’), the first agreement is taken to be
cancelled, except to the extent that the new industrial agreement, award or order saves the provisions of
the first agreement.
(9)
To the extent that an industrial agreement is contrary to or inconsistent with an award, the industrial
agreement prevails unless the agreement expressly provides otherwise.”

12

The other matter central to the appeal is cl 45 of the 2001 Agreement which provides—
“45.

NO EXTRA CLAIMS
The company and the union agree that there will be no extra claims for the term of this agreement and
whilst it continues in force.”

13

Counsel for the appellant contends that by reason of the provisions of s 41(6) of the Industrial Relations Act the
2001 Agreement continued in force notwithstanding its expiry so that cl 45 of the 2001 Agreement prevented any extra claims
from being made until such time as a party or parties retired from it. It was submitted that, as no party had retired from the
2001 Agreement, s 41(6) continued the agreement in force. It follows, so counsel said, that the Commission had no jurisdiction
to make the award the subject of the present appeal.

14

In support of that contention, senior counsel for the appellant referred to the majority judgment of Hasluck and Heenan JJ in
Burswood Resort (Management) Ltd v ALHMWU (supra) and in particular the judgment of Hasluck J (with whom Heenan J
agreed) at [58] and [59]—
“58
I see considerable force in the submissions made by counsel for the appellant. In my view, the effect of
s 41(6) of the Act is to keep in force the 2001 Agreement until such time as a party to it retires from the
agreement in the manner provided for by s 41(7) of the Act. It follows from earlier discussion that such
a construction appears to be consistent with the scheme of the legislation.
59
When an award or an industrial agreement comes into effect both parties should be able to assume that
the relevant arrangements will continue to apply until new arrangements are made in accordance with
the prescribed procedure. In many cases, a new agreement will have been negotiated before the former
agreement expires. In such a case, upon retirement from the existing agreement, the new agreement will
come into effect immediately. If a new agreement cannot be negotiated, as in the present case, the
relationship between the parties will be controlled by an underlying award. This will protect the position

1374

15
16

17

18
19

20

21

22

23

24

25

26
27

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

of the employee if it becomes necessary to retire from the existing agreement in the manner
contemplated by s 41(7) of the Act in order to apply for a new award.”
The first thing that should be said about that passage is that it was not necessary for the decision. As I have said, each of the
Judges in that matter agreed that the Commission had jurisdiction to deal with the application for the award.
One question that falls for consideration in this appeal is whether there is any inconsistency between cl 45 of the
2001 Agreement and s 41(6) of the Industrial Relations Act. In my view, there is no inconsistency. As I said in Burswood
Resort (Management) Ltd v ALHMWU (supra)—
“In my opinion, s 41(6) of the Industrial Relations Act serves two purposes, namely—
(1)
that it extends the operation of an industrial agreement beyond its expiry date in circumstances where
the parties have not retired therefrom until a new agreement or award has been made. In other words,
the agreement does not expire on its termination, but continues until it is replaced by any one of the
methods contemplated by the section.
(2)
To act as a transitional provision governing the parties’ relationship between the expiration of the
agreement and the time when a new agreement or award is made. The section acts as a transitional
provision which is reflected in s 41(8) set out earlier in these reasons. The effect of that subsection is,
that once either the new industrial agreement, new award, or new enterprise order replaces the existing
industrial agreement, then the earlier agreement is taken to be cancelled, except to the extent that the
new agreement, award or order preserves any of the provisions of the earlier agreement.”
The way in which the argument for the appellant was advanced, there is no reason for a fixed term in the agreement. The
submission is that the agreement runs on indefinitely until one of the parties retires therefrom pursuant to s 41(6) of the
Industrial Relations Act. In my view, such a construction is untenable. It should be borne in mind that the 2001 Agreement
provided for such things as rates of remuneration and hours and conditions of work. In the context of Industrial Relations
legislation it is difficult to accept that the parties would tie themselves to an agreement on an indefinite basis. As I said in the
judgment to which I have just referred, it is consistent with the underlying philosophy of the Act that the parties enter into an
agreement only for a fixed term. The reason why s 41(6) extends the term is to avoid any gap between the expiry of the
agreement and its replacement either with a new agreement or an award. In this case the respondent pursued an award to
replace the 2001 Agreement. Upon the coming into operation of that award pursuant to s 41(8) of the Industrial Relations Act
set out earlier in these reasons, the 2001 Agreement was thereby cancelled.
Although it is not necessary to reach any concluded view as to the correct construction of cl 45 of the 2001 Agreement, it may
be possible to construe that clause by reference to the underlying intention of the parties.
One possibility is that the clause may be construed to mean that during the term of the agreement and any statutory extension
thereof, the parties agree to be bound by, and abide by, the provisions of the agreement. In that sense the clause would mean
that the parties would be unable to seek any variation of, or additions to, the agreement whilst it is in force either during its
term or during any statutory extension.
As I have already said, it is not necessary to reach any concluded view on the proper construction of the clause in these
proceedings. If the view which I have just expressed is the correct construction of the clause, then it would preclude any of the
parties from seeking a variation of or addition to the agreement during its term. It would not, however, prevent negotiations for
a new award or agreement during the term of the agreement.
In expressing these views as to the possible construction of cl 45, I accept that it involves straining the language of the clause.
However, bearing in mind that counsel have said that the agreement was drawn up by lay parties, it is at least possible that the
clause, although inelegantly worded, could ultimately be determined to have that meaning.
The effect of construing the Act and the agreement in this way is that the terms and conditions of the employees governed by
the 2001 Agreement would continue to be governed either by the 2001 Agreement or the new award. Those employees would
not be forced to return to any underlying award even if such an award continued to exist.
It is also to be noted that under s 41(5) set out earlier in these reasons the two essential matters required for every industrial
agreement are that—
1.
There is an area specified; and
2.
There is a term specified.
In my opinion, it is clear from that provision that the legislation did not contemplate that there should be an agreement of
indefinite term. It would be inconsistent with the underlying philosophy of the Industrial Relations Act that workers should be
tied to agreements without recourse to the Industrial Arbitration Commission for indefinite periods. For that reason, in my
opinion, the legislature provided that an industrial agreement could only be for a finite term. As I have also said, to avoid any
gap between the expiration of that term and the coming into operation of the new arrangement to replace the industrial
agreement, s 41(6) operates so as to continue the agreement in force, notwithstanding its expiry, until such time as it is
replaced by one of the methods referred to in that subsection.
Counsel for the appellant also contended that the word “claims” in cl 45 should be construed so as to mean a formal claim
made in the Industrial Relations Commission. It was contended that negotiations between the appellant and respondent would
not breach the clause because those negotiations would not constitute “claims” within the meaning of that clause. In support of
that contention counsel for the appellant referred to Electrical Trades Union of Australia, New South Wales Branch v
Nationwide News (1995) 92 IR 365 (“ETU”). That case involved an industrial agreement which provided for various wage
increases throughout its life and ultimately with an expiry date of 1 July 1996. The no extra claims clause in that agreement
provided—
“During the period of this agreement from 1 January 1995 to 1 July 1996 it is agreed that neither party will pursue
additional claims outside the terms of this agreement.”
It is to be noted that there is a distinction to be drawn between the clause in that case and the clause in this. In this case there is
no reference to “pursuing” additional claims, although that distinction may be of little importance.
In the ETU case the New South Wales Industrial Relations Commission held—
“The ETU argues that the no extra claims commitment contained in the various accord Mark VII agreements only
restricts claims to subject matters which are provided for, in terms, in those agreements. It is argued that the issue
of changed rosters of ETU members at Chullora is a local matter extraneous to the Accord agreements and is not
prohibited by the commitment from being pursued. In support of its argument the ETU refers to a willingness of
the employer to discuss with the unions, during the currency of the Accord agreements, various industrial matters
and to implement agreements consequently reached.
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This argument cannot be accepted, if for no other reason than that the commitment is not directed towards stifling
discussion and agreement as to industrial matters, but rather to prohibiting the pressing of unauthorised claims
against the will of the other party.
In our view, perusal of the terms of the agreements discloses the clear intention of the parties that claims as to
matters not specifically authorised by those agreements as being available for further negotiation are prohibited
from being pressed against an unwilling party either in the context of industrial action or in arbitral proceedings.”
In that case the Industrial Relations Commission held that the agreements prevented the pursuit of the claims that were then
being sought during the currency of the agreement. In my view, that decision is of no help to the appellants. The parties in this
case selected a term for the 2001 Agreement. That term, as I have already indicated, expired on 30 June 2002. I accept that it
was not possible for the respondent to have made further claims against the appellant in relation to matters covered by the
agreement until its expiry. I express no view, because it is unnecessary to do so, as to whether claims for matters falling outside
the agreement could be pursued during its term.
Importantly, in my opinion, the application for the present award was made by the respondent after the expiry of the term.
As McLure J said in the course of argument, the correct approach to this problem is to construe the Act first and then consider
the agreement. I agree with that approach.
In this case, in my opinion, s 41(6) of the Industrial Relations Act is, as I said in the previous judgment in this matter, is
designed to avoid a gap between the expiry of an agreement and the coming into existence of a new industrial agreement,
award or order to replace it. If there was no such provision, then there would be a real possibility that employees could be paid
lower rates of pay and enjoy different terms of employment during the period between the expiry of the agreement and the
coming into operation of the replacement award, order or industrial agreement. That is a possibility which, in my view, this
legislation was drafted to avoid. The mechanism by which that was achieved was to extend the operation of the industrial
agreement until such time as it was replaced in one of the three methods contemplated by s 41(6) of the Act, that is, by—
1.
The coming into operation of a new agreement;
2.
The coming into operation of a new award; or
3.
By retirement of a party from the agreement after its termination.
In my view, s 41(8) set out earlier in these reasons is consistent with that view. The effect of the coming into operation of the
award in this case was to cancel the 2001 Agreement from the date of the operation of the award. That in turn meant that the
employees governed by the new award would move from the agreement to the new award from the date of coming into
operation of that award.
Whilst, in my view, there is nothing inconsistent between cl 45 and s 41(6), in case I be wrong in that view, in my opinion,
cl 45 would have to be read down to the extent of any inconsistency: Australian Liquor, Hospitality and Miscellaneous
Workers’ Union, Western Australian Branch v Burswood Resort (Management) Ltd [2002] WAIRC 05952, at [14].
For these reasons I am of the opinion that the grounds of appeal have not been made out and that the Commission in Court
Session was not in error in making the award the subject of the appeal. The appellant’s argument, if successful, would result in
the award being quashed. If that was to happen, then the agreement would continue in force until such time as one of the
parties to the agreement replaced it in one of the ways available under s 41(6), that is, by a new agreement or award. To
negotiate such an agreement or award may take considerable time after the retirement from the agreement. In my opinion, the
legislature could not be taken to have intended such an anomaly.
For these reasons I am of the view that the appeal should be dismissed.
HASLUCK J: I have had the advantage of reading in draft the reasons for judgment of the Deputy Presiding Judge.
His Honour has set out the history of the proceedings and the terms of the relevant statutory provisions. It will therefore be
sufficient for me to refer to the facts and matters underlying the present appeal in a summary form.
It is apparent from the narrative that the parties have been involved in two previous appeals, the first of which may now be
disregarded. I accept that the observations I made (with which Heenan J agreed) in the second appeal, Burswood Resort
(Management) Ltd v Australian Liquor, Hospitality and Miscellaneous Workers’ Union, Western Australian Branch [2002]
WASCA 355 at par 58 and par 59 were obiter dicta, with the result that the issues raised in this, the third appeal are not in any
sense foreclosed by the prior ruling. For ease of reference, I will call the case I have just cited, the “second Burswood appeal”.
The 1985 Burswood Award commenced on 24 February 1987. Subsequently, between 1993 and 2001, a number of industrial
agreements were made between the parties. Clause 4 of the 2001 Burswood Agreement provided that the term of the
agreement shall be from the date of registration of the agreement to 30 June 2002. By cl 45 of the agreement “the Company
and the Union agree that there will be no extra claims for the term of this agreement and whilst it continues in force”.
It is common ground that negotiations between the parties prior to expiry of the term prescribed by cl 4 were unsuccessful. The
areas of disagreement included wage rates and journey cover. Accordingly, on 10 July 2002, shortly after the term of the
2001 Burswood Agreement expired, the Union applied to the Commission in Court Session for a new award. The appellant
company contended that the application did not raise an industrial matter and hence the Commission had no jurisdiction.
However, on 28 August 2002 the Commission ruled that it had jurisdiction. On 17 December 2002 the Commission
determined that it would make a new award largely in terms sought by the respondent Union. A day later the Industrial Appeal
Court handed down a ruling in the second Burswood appeal in which it affirmed that the Commission had jurisdiction in
respect of the application for a new award.
At the substantive hearing concerning the proposed new award the appellant had contended that the Union’s claim should be
dismissed pursuant to s 27(1)(a)(ii) of the Industrial Relations Act 1979 on the ground that making the new award was not
desirable in the public interest because the application for a new award infringed cl 45 of the 2001 Burswood Agreement
which was kept in force by s 41(6) of the Industrial Relations Act.
The Commission in Court Session ruled against the appellant. It determined that it would not exercise its discretion to dismiss
the Union’s application on two related grounds; first, cl 45 does not prevent the Union from making claims after the term of the
2001 Burswood Agreement had expired because the words “and whilst it continues in force” in cl 45 were repugnant to and
inconsistent with s 41(6) of the Act and were invalid; second, a no extra claims clause should not be interpreted to bar
proceedings for a new award when the terms of such a clause are inconsistent with s 42 of the Act.
In this, the third Burswood appeal, the appellant renews its contention that cl 45 of the 2001 Burswood Agreement precludes
the Union from applying for a new award. The appellant contends that the Commission in Court Session erred in law by
wrongly interpreting the statutory provisions bearing upon the application of cl 45 to the circumstances of the present case.
In the course of my judgment in the second Burswood appeal, I observed that the Industrial Relations Act makes provision for
the creation and enforcement of awards and industrial agreements affecting employers and employees with a view to removing
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or minimising disputes between the interested parties. The statutory provisions are designed to ensure that rights and duties are
defined with certainty and not disputed unless and until the terms of the operative instrument and the relevant statutory
procedures have been complied with.
In my view, cl 45 of the 2001 Burswood Agreement which precludes “extra claims for the term of this agreement and whilst it
continues in force” is entirely consistent with the scheme of the legislation. Both parties should be able to assume that the
arrangements made between them will continue to apply until new arrangements are made in accordance with the prescribed
procedures.
These precepts are reflected in s 41 of the Industrial Relations Act which deals with industrial agreements. By s 41(5) an
industrial agreement shall operate for the term specified therein. However, by s 41(6) provision is made for an agreement to
continue in force in certain circumstances notwithstanding expiry of the term. This suggests that in circumstances where the
agreement is working smoothly it is open to the parties to do nothing in which case the agreement will simply run on. The
words “continue in force” strongly suggest that in a typical case all the provisions of the agreement will remain operative
including a provision such as cl 45 whereby the parties agree that no extra claims shall be made.
I pause to say that, in my view, the term “claims” in this context refers to a formal claim for relief presented to a court or
tribunal such as the Commission with jurisdiction to resolve any dispute underlying the claim: Electrical Trades Union of
Australia, New South Wales Branch v Nationwide News (1995) 92 IR 365 (the “ETU case”). The term therefore covers an
application to the Commission to arbitrate a new award. However, the clause does not preclude the parties from entering into
negotiations with a view to resolving some difference of opinion or with a view to reaching agreement as to what arrangements
are to be made by way of a new agreement or an award when the existing agreement comes to an end. A clause of this kind
should generally be construed in a manner which is consistent with the scheme of the related legislation and, in this case, the
relevant statutory provisions including s 41 and s 42 clearly contemplate that the parties will be at liberty to initiate bargaining
for a new agreement towards the end or after the term of the current agreement subject to certain procedural constraints.
The terms of s 41(6) suggest also that if the parties are not prepared to let the agreement run on because they are in dispute then
certain proactive or positive steps must be taken by one or both parties to signify that the existing arrangements are no longer
satisfactory and are not to continue in force. The relevant procedure is designed to ensure, presumably, that the parties are not
left in a state of doubt or ambiguity as to whether the existing agreement is to remain in force.
This view of the matter is inherent in the nature of an agreement based upon consensus, for it would be inimical to the spirit of
such an agreement that it could be kept in place after expiry of the term contrary to the wishes of one party. It is inherent also
in the structure of s 41 of the Act, for s 41(7) prescribes the positive step which is to be taken in order to bring the existing
agreement to an end. In effect, it provides that at any time after, or not more than 30 days before, the expiry of an industrial
agreement, any party may file a notice signifying his intention to retire from the agreement at the expiration of 30 days and
“such party shall on the expiration of that period cease to be a party to the agreement”. In other words, within a framework of
statutory provisions which allow for the agreement to run on after the term has expired, s 41(7) requires that a specific step be
taken, namely, the giving of notice of intention to retire, in order to bring the agreement to an end.
I have already observed that there is nothing in these and related provisions to prevent one or both parties commencing
negotiations for a new agreement prior to the expiry of the prescribed term of the existing agreement. If the parties have
negotiated a new agreement shortly before the term expires, then, absent a no extra claims clause, the new agreement can take
effect immediately after the current term expires. Section 41(6) envisages that where an existing agreement is kept in force
after expiry of the term it will be brought to an end either by the making of a new agreement or by the giving of notice of
intention to retire. Section 41(8) provides that when a new agreement is made the prior agreement is cancelled. On the other
hand, if the negotiations have not been brought to a conclusion within the current term, s 41(6) will keep the existing
agreement in force, without any hiatus, until the negotiations are completed.
Put shortly, the scheme of the legislation appears to be that in a case where consensus can be achieved, the former regime will
be brought to a clear and decisive end by the making of the new agreement. To that extent, I agree with Scott J that s 41(6) can
be regarded as a transitional provision which is designed to avert the unwanted consequence of there being a hiatus between
one regime and another simply because negotiations were not completed prior to expiry of the term. I agree also with the view
that there are essentially three ways in which an agreement will be brought to an end, being either the making of a new
agreement (when consensus can be achieved) or the giving of notice of intention to retire (when consensus cannot be achieved)
or the making of an award (provided the prior agreement did not contain a no extra claims clause which has been kept in force
by s 41(6) of the Act).
This brings me to the situation in which consensus cannot be achieved. If, as the end of the term approaches, the parties are in
dispute and there is obviously no prospect of any fresh agreement or award being negotiated it is quite clear from the statutory
provisions that either party is at liberty to file notice of intention to retire and thus to ensure that the agreement does not
continue in force after the term has expired in the manner allowed for by s 41(6) of the Act. In that event, the dispute will
probably be brought before the Commission by one party or the other as an industrial matter. It is immediately obvious, on this
scenario, that there may indeed be a period of hiatus between the existing agreement and the taking effect of new arrangements
either as an award approved by the Commission in the course of resolving the industrial matter or as a new agreement arrived
at after a fresh round of negotiations.
To my mind, it should not be thought surprising that a hiatus may occur between the ending of one set of arrangements and the
commencement of new arrangements. An industrial agreement, like any agreement, depends upon consensus. If consensus
cannot be achieved when the term expires then the parties are inevitably at risk that a period of hiatus will occur.
To a certain extent, the statutory provisions seek to ameliorate the possibility of hiatus. Thus, as I have noted, s 41(6) provides
for the existing agreement to continue in force unless a positive step is taken to bring it to an end by way of notice of intention
to retire. Further, in circumstances where one or both parties conclude as the end of the term approaches that no consensus can
be achieved, s 41(7) allows for notice of intention to retire to be given 30 days prior to expiry of the term, so that the party
principally at risk will have at least 30 days within which to take remedial action to safeguard its position. It will also often be
the case that the practical consequences of any hiatus will be ameliorated by the presence of an underlying award.
Nonetheless, as an industrial agreement ultimately depends upon consensus there must inevitably be a risk of hiatus. If the
legislature had been absolutely determined that no hiatus should (or could) occur then it would not have made provision in
s 41(7) for a party to bring an existing agreement to an end by the giving of notice of intention to retire.
In my view, it follows from these observations that the need to avoid a hiatus should not be adopted as an overriding principle
governing the way in which s 41 of the Act is to be interpreted. It is at this point, with respect, that I part company with the
learned Deputy Presiding Judge. To my mind, the prospect that a hiatus could occur, which might, in turn, lead to applications
for relief or legal proceedings, is likely to create an incentive for the parties to negotiate constructively with a view to bringing
new arrangements into existence. I am not persuaded that the interpretation contended for by the appellant raises the
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disconcerting spectre of the parties being committed to an agreement for an indefinite term because, after the prescribed term
expires, it is always open to a disaffected party to bring the agreement to an end by giving notice of intention to retire.
These general observations are reinforced by a consideration of the various provisions comprising s 42 of the Industrial
Relations Act. These provisions deal with the initiation of bargaining for industrial agreements. They presume that the rights
and duties defined by an existing agreement will be observed until positive steps are taken to introduce new arrangements in
accordance with a prescribed procedure. Thus, s 42(5) provides that if there is an applicable industrial agreement in force,
bargaining must not be initiated for an industrial agreement in the manner contemplated by s 42(1) earlier than 90 days before
the nominal expiry date of the existing agreement.
Again, cl 45 of the 2001 Burswood Agreement appears to be entirely compatible with the credo reflected in these provisions.
In both cases, the objective is to ensure that the parties will not be caught up in an endless round of negotiations throughout the
term of the agreement. The expectation is that once an agreement is made it will be complied with until the expiry of the term
approaches.
Against the background of these general observations, let me now return to the circumstances of the present case. It will be
useful at this stage to look at s 41(6) and (7) in detail. These provisions read as follows—
“(6)
Notwithstanding the expiry of the term of an industrial agreement, it shall, subject to this Act, continue
in force in respect of all parties thereto, except those who retire therefrom, until a new agreement or an
award in substitution for the first-mentioned agreement has been made.
(7)
At any time after, or not more than 30 days before, the expiry of an industrial agreement any party
thereto may file in the office of the Registrar a notice in the prescribed form signifying his intention to
retire therefrom at the expiration of 30 days from the date of such filing, and such party shall on the
expiration of that period cease to be a party to the agreement.”
It was common ground at the hearing of the present appeal that the term of the 2001 Burswood Agreement expired on 30 June
2002. Consensus could not be achieved, but neither party gave notice of intention to retire either shortly before or after the
expiry of the term in the manner allowed for by s 41(7). This inevitably meant, in order to give proper effect to the relevant
provisions, that the agreement continued in force, notwithstanding expiry of the term.
It follows from my general observations that even if notice of intention to retire had been given by one or other of the parties
after expiry of the term, the hiatus that would then have occurred could not be regarded as an arbitrary outcome because it is
specifically allowed for by the scheme of the legislation. On that scenario, in circumstances where consensus could not be
achieved, it would have been open to the respondent Union to apply for relief by way of a new award, as it has in fact done. If
the underlying award, namely the 1987 Award, was thought to be not sufficient to safeguard the position of the employees
represented by the Union, then presumably orders for interim relief or expedition would be sought. I note in passing that it was
always open to the respondent to have ameliorated the risk of any unwanted consequences arising from a hiatus by giving
notice of intention to retire 30 days prior to expiry of the term in the manner expressly allowed for by s 41(7) of the Act.
However, as it turns out, no notice of intention to retire was given by either side with the result that, on any view of the matter,
as a consequence of s 41(6), the existing agreement continued in force.
In the case of an agreement which did not contain a clause such as cl 45, it would have been open to the respondent Union, in
circumstances of acute disputation, to commence proceedings for a new award without delay. The effect of s 41(6) is that in
the absence of any notice of intention to retire the existing agreements continue in force until it is replaced by a new agreement
or an award.
In the present case, however, the presence of cl 45 gives rise to a complication. The conclusion that the 2001 Burswood
Agreement continued in force after expiry of the term under and by virtue of s 41(6) of the Act leads inevitably to the further
conclusion that cl 45 (precluding extra claims) continued in force also, and was in force as at 10 July 2002 when the
respondent Union commenced proceedings for a new award. This, in turn, leads to a conclusion that the respondent Union was
acting in breach of the agreement in applying to the Commission in court session for a new award.
The respondent sought to dispose of this bar to relief by contending that cl 45 upon its proper interpretation does not operate
after the expiry of the term and, in any event, to the extent that it does operate beyond expiry of the term, it should be
characterised as invalid on the grounds that it is inconsistent with and repugnant to the relevant statutory provisions, especially
s 42.
It follows from my earlier general observations that, prima facie, a clause precluding extra claims while an agreement is in
force is not inconsistent with or repugnant to the scheme of the legislation. It is inherent in the statutory provisions that the
parties will comply with the terms of the agreement they have made until the agreement is brought to an end or replaced in
accordance with a prescribed procedure which cannot be activated until the end of the term approaches. However, my
provisional conclusion that the Commission erred in concluding that cl 45 is inconsistent with or repugnant to the statutory
provisions has to be examined in more detail in the light of certain submissions made by counsel for the respondent Union as
to the proper interpretation of cl 45.
Counsel for the respondent Union contended that on the proper construction of the no extra claims clause the word “and” is
used cumulatively. That is, no extra claims can be made while the agreement is both in term and in force. If, as in the present
case, the first of the two constituents of the clause is no longer present (in that the term has expired) then the clause precluding
extra claims is no longer operative. On that view of the matter, it is not necessary to address any issue of inconsistency or
repugnancy because cl 45 simply ceased to apply after 30 June 2002, and was therefore not a bar to the commencement of
proceedings as at 10 July 2002.
I am not persuaded by this line of argument. To my mind, the word “and” in the sentence “that there will be no extra claims for
the term of this agreement and whilst it continues in force” is a word connecting two discrete constituents of time. The term of
the agreement defines a first limit of time, namely, the term of the agreement, and to that is added a further or outer boundary,
namely, that the clause will operate while the agreement continues in force. Hence, as at 10 July 2002, when the respondent
Union advanced a claim for a new award the prohibition reflected in the clause remained effective because the agreement as a
whole was kept in force under and by virtue of s 41(6) of the Act.
The respondent Union went on to submit that upon a literal interpretation of cl 45 it would not be open to the parties to
negotiate any future arrangements. On this reading, the term “claim” is said to be wide enough to embrace demands or
discussion points of any kind in the context of negotiations for a new agreement as the end of the term approaches. Viewed in
this light, cl 45 was said to be inconsistent with and repugnant to the scheme of the statutory provisions (as held by the
Commission in court session) in that the statutory provisions clearly contemplate that the parties will be at liberty, subject to
certain constraints, to initiate bargaining for industrial agreements.
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The short answer to this contention, as I indicated in earlier discussion, is that the term “claims” in this context is not
concerned with the stifling of discussion or negotiations. It should be construed harmoniously with the related statutory
provisions. As the Court indicated in the ETU case (supra), the cl 45 prohibition is of a more limited kind than that contended
for by the respondent in the present case. Clause 45 restricts only the pressing of unauthorised claims against the will of the
other party with a view to obtaining relief in legal proceedings. Thus, if a formal claim for relief is presented to the
Commission (such as the respondent Union’s claim for a new award) whilst the no extra claims provision remains in force, the
appellant is entitled to rely upon cl 45 as a basis upon which relief should be refused.
When I draw these various observations together I find no reason to depart from the views I expressed in the second Burswood
appeal. I acknowledged in earlier discussion that these views were not necessary for the resolution of that appeal. Nonetheless,
they are consistent with the conclusion I have arrived at in the circumstances of the present case in which consensus could not
be achieved and the agreement contained a no extra claims clause. I refer in particular to the following observations at
par 58 and par 59 of my reasons for decision in the second Burswood appeal—
“58.
I see considerable force in the submissions made by counsel for the appellant. In my view, the effect of
s 41(6) of the Act is to keep in force the 2001 Agreement until such time as a party to it retires from the
agreement in the manner provided for by s 41(7) of the Act. It follows from earlier discussion that such
a construction appears to be consistent with the scheme of the legislation.
59.
When an award or an industrial agreement comes into effect both parties should be able to assume that
the relevant arrangements will continue to apply until new arrangements are made in accordance with
the prescribed procedure. In many cases, a new agreement will have been negotiated before the former
agreement expires. In such a case, upon retirement from the existing agreement, the new agreement will
come into effect immediately. If a new agreement cannot be negotiated, as in the present case, the
relationship between the parties will be controlled by an underlying award. This will protect the position
of the employee if it becomes necessary to retire from the existing agreement in the manner
contemplated by s 41(7) of the Act in order to apply for a new award.”
It follows from these and my earlier observations that, in my view, in the absence of any notice of intention to retire on either
side in the manner allowed for by s 41(7) or the making of any new agreement, the 2001 Burswood Agreement continued in
force after expiry of the term on 30 June 2002. This meant that cl 45 continued in force and was in force when the respondent
Union presented and pursued a claim for a new award. Upon its proper interpretation, cl 45 precluded the bringing of a formal
claim for relief whilst the agreement continued in force, notwithstanding expiry of the term. For the reasons I have given, a no
extra claims clause of this kind cannot be regarded as inconsistent with or repugnant to the scheme of the legislation in the
circumstances of the present case.
Thus, in my view, the Commission in Court Session erred in holding that cl 45 was invalid. Further, it erred in failing to take
account of and give proper weight to the fact that the respondent Union as the applicant for a new award was apparently acting
in a manner that infringed cl 45 of the existing agreement, being an agreement that was kept in force in the circumstances of
the present case by the combined effect of s 41(6) and (7) of the Act. For present purposes, there is no need for me to go
further and to make a determination as to how the Commission should have proceeded if it had taken proper account of and
given weight to cl 45.
I consider that the appeal should be allowed and that orders should be made providing for the matter to be referred back to the
Commission to resolve the application for a new award having regard to the reasons of the Industrial Appeal Court in this
appeal. I am conscious that, by s 90(3a) of the Act, if any ground of appeal is made out but the Court is satisfied that no
injustice has been suffered by the appellant, the Court shall confirm the decision the subject of the appeal unless it considers
that there is good reason not to do so. However, in the circumstances of the present case, I consider that the appellant has
succeeded on appeal in respect of a significant issue and this constitutes a good reason why the decision below should not be
confirmed.

MCLURE J:
Introduction
74 This is an appeal under s 90(1)(b) of the Industrial Relations Act 1979 (WA) (“Act”) from the decision of the Commission in
Court Session to make a new award entitled the Burswood International Resort Casino Employees Award 2002 (“the
2002 Award”). The 2002 Award was made, on the application of the respondent, in substitution for the Burswood International
Resort Casino Employees Industrial Agreement 2001 (“the 2001 Agreement”).
75 The 2001 Agreement was registered and its term expired on 30 June 2002 (the nominal expiry date). Clause 45 of the
2001 Agreement provides—
“The Company and the Union agree that there will be no extra claims for the term of this agreement and whilst it
continues in force.”
76 The Commission in Court Session rejected the appellant’s submission that the claim before the Commission should be
dismissed under s 27(1)(a)(ii) of the Act on the ground that making a new award was not desirable in the public interest
because the application was in breach of cl 45 of the 2001 Agreement.
77 The Commission determined that it would not exercise its discretion to dismiss the application for a new award on the grounds
that—
(a)
clause 45 did not prevent the union from making claims after the term of the 2001 Agreement had
expired because the words “and whilst it continues in force” are repugnant to and inconsistent
with s 41(6) of the Act and are invalid; and
(b)
a no extra claims clause should not be interpreted to bar proceedings for a new award when its
terms are inconsistent with s 42(1), (5) – (8) of the Act.
78 The appellant appeals to this Court against the whole of the decision of the Commission on the ground that—
The Commission in Court Session erred in law by wrongly construing or interpreting s 41(6) of the Act and cl 45 of the
2001 Agreement by—
(a)
holding that cl 45 of the 2001 Agreement is, in part, repugnant to and inconsistent with s 41(6) of
the Act; and
(b)
concluding that cl 45 of the 2001 Agreement does not preclude a party from seeking a new award
whilst the 2001 Agreement continues in force.
79 The appellant seeks to have the decision of the Commission quashed and the application for the award dismissed.
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The resolution of this appeal depends upon the proper construction of the provisions of the Act concerning industrial
agreements and of cl 45 of the 2001 Agreement.
History of Applications
81 Following unsuccessful negotiations between the appellant and the respondent, the respondent filed an application for a new
award on 8 March 2002, more than three months before the expiration of the term of the 2001 Agreement (first award
application). It was proposed that the term of the new award commence on and from the first pay period after 1 July 2002, that
is, after the nominal expiry date of the 2001 Agreement.
82 The Commission determined that it had jurisdiction to hear the application but dismissed it on the ground that in bringing the
claim for an award and seeking arbitration, the union was in breach of cl 45 of the 2001 Agreement. The Commission
construed cl 45 as prohibiting an application for any award before the expiry of the term of the 2001 Agreement but not after it
had expired.
83 On 10 July 2002, shortly after the expiry of the term of the 2001 Agreement, the respondent filed a second application for a
new award. The appellant’s submissions on jurisdiction were heard by the Commission as a preliminary matter. The
Commission ruled that it had jurisdiction. The appellant appealed that ruling to this Court which dismissed the appeal:
Burswood Resort (Management) Ltd v Australian Liquor, Hospitality and Miscellaneous Workers’ Union, Western
Australian Branch [2002] WASCA 355. It is accepted that the observations made by Hasluck J in that appeal at par 58 and
59 (with which Heenan J agreed) were obiter dicta and thus not binding on this Court.
Scheme of the Act
84 The 2001 Agreement was executed on 16 August 2001 and registered by the Commission on 24 August 2001. Shortly after the
respondent made its second (and successful) application for a new award, the Act was amended by the Labour Relations
Reform Act 2002 (WA) (“Reform Act”). The Reform Act amended s 41 (by, inter alia, the addition of subsections (8) and (9))
and inserted s 41A (which prohibits registration of an agreement for a term longer than three years) and s 42 (referred to by the
Commission in its reasons). These amendments came into effect on 1 August 2002.
85 Under the Act, an industrial agreement shall operate for the term specified therein: s 41(5). Subsections (6), (7) and (8) of
s 41 provide—
“(6)
Notwithstanding the expiry of the term of an industrial agreement, it shall, subject to this Act, continue
in force in respect of all parties thereto, except those who retire therefrom, until a new agreement or an
award in substitution for the first-mentioned agreement has been made.
(7)
At any time after, or not more than 30 days before, the expiry of an industrial agreement any party
thereto may file in the office of the Registrar a notice in the prescribed form signifying his intention to
retire therefrom at the expiration of 30 days from the date of such filing, and such party shall on the
expiration of that period cease to be a party to the agreement.
(8)
When a new industrial agreement is made and registered, or an award or enterprise order is made, in
substitution for an industrial agreement (‘the first agreement’), the first agreement is taken to be
cancelled, except to the extent that the new industrial agreement, award or order saves the provisions of
the first agreement.”
86 Section 42 deals with the initiation of bargaining for an industrial agreement. Bargaining for an industrial agreement may be
initiated by an organisation or association of employees or an employer or an organisation or association of employers giving
an intended party to the agreement a written notice containing specified matters: s 42(1). However, if there is an applicable
industrial agreement in force, bargaining must not be initiated earlier than 90 days before the nominal expiry date (being the
expiry date specified in the agreement): s 42(5).
87 Section 41(6) of the Act provides for the statutory extension of the term of an industrial agreement and three ways to bring the
statutory extension to an end. Firstly, by the parties entering into a new agreement. Secondly, by the Commission making an
award in substitution for the agreement. Thirdly, a party can retire from the agreement which then ceases to apply to that party.
88 Further, the purpose and effect of subsections (6), (7) and (8) of s 41 of the Act is to avoid any interregnum after the nominal
expiry date of an agreement. That is achieved by—
(a)
the statutory continuation in force of the expired agreement until such time as a new industrial
agreement is registered or an award (or enterprise order) is made in substitution for the expired
agreement;
(b)
alternatively, requiring any party who wishes to retire from the agreement after the nominal expiry
date to give 30 days notice of an intention to retire. The retirement only takes effect at the end of
the notice period, thereby giving the other parties to the statutorily extended agreement an
opportunity to take steps to cover the gap that would or may arise as a result of the retirement.
89 It is clear from the scheme of the Act that the legislative intention is to permit fixed term agreements and to avoid a vacuum or
alternatively an unacceptable fallback position, such as the reactivation of an outdated award in any transitional period,
pending replacement of the agreement after its nominal expiry date.
90 Although s 41(6) in effect allows the agreement to continue to regulate the industrial relationship beyond the agreed term
without limitation, that outcome can only be achieved with the consent and co-operation of the parties and does not alter the
characterisation of the statutory purpose.
91 Further, before the Reform Act amendment, the Act did not prevent claims for a new agreement or award being made before the
nominal expiry date of an agreement. After s 42 of the Act was inserted by the Reform Act, bargaining for a new agreement
cannot be initiated earlier than 90 days before the nominal expiry date.
The 2001 Agreement
92 I turn now to the proper construction of cl 45 of the 2001 Agreement, starting with the word “claims”. The broader its scope
the greater the apparent inconsistencies with the purpose and effect of the Act. The respondent’s case is that it includes all
claims whether made in the course of negotiations between the parties or by way of formal application to the Commission. The
appellant’s position is that claims are confined to demands that are being pressed, whether by application to the Commission or
by industrial action. It was conceded by the appellant that a notice under s 42(1) of the Act would be a prohibited claim under
cl 45 of the 2001 Agreement.
93 However, it is unnecessary to determine the scope of the term. It was common cause that the respondent’s application for a
new award under the Act was a claim for the purposes of cl 45 of the 2001 Agreement. The appellant says that on its proper
construction, cl 45 narrows the statutory avenues for bringing the statutory extension of the 2001 Agreement to an end from
80
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three to two. That is, the respondent had by agreement confined itself to two theoretical options, being either to retire from the
2001 Agreement or enter into a new agreement with the appellant. As negotiations for a new agreement had failed, the
respondent was left with only one option if it wished to apply for a new award and that was to retire from the 2001 Agreement.
94 Thus, a consequence of the appellant’s construction of cl 45 is that the 2001 Agreement cannot be terminated by a substitute
award. A further consequence of the appellant’s construction of cl 45 is that the respondent could not make any application to
the Commission for a new award until after its retirement from the 2001 Agreement took effect. These outcomes are
inconsistent with the policy, purpose and effect of the Act.
95 My preliminary view was, and my considered view remains that on its proper construction cl 45 does not prohibit a claim for
the substitution of the 2001 Agreement by a new agreement or an award to take effect after the nominal expiry date of the
2001 Agreement and that is so whether the claim is made before or after the nominal expiry date of the 2001 Agreement.
96 The reference in cl 45 to “extra” claims connotes a claim for entitlements that are in addition to that provided for by, and
during the currency of, the 2001 Agreement. Thus, cl 45 only prohibits claims for extra (that is, additional) entitlements
beyond those provided for in the 2001 Agreement which “extras” are intended to be operative whilst that agreement remains in
force, either because the term has not expired or because the term has been statutorily extended. That construction gives effect
to the language of the clause, is consistent with commonsense and is in harmony with the purpose and effect of the Act.
Clause 45 is not intended to prohibit claims for a new agreement or new award to replace the 2001 Agreement after its nominal
expiry date, an outcome which is expressly contemplated in s 41(6) of the Act.
Whether cl 45 Void
97 However, as the narrow construction of cl 45 is inconsistent with what the Commission held in the first award application and
was not advanced by any party to this appeal, I will consider the matter on the basis that cl 45 prohibits the respondent from
making an application for a substitute award before and after the nominal expiry date of the 2001 Agreement.
98 It is made clear in s 41(6) and (8) of the Act that the Commission has the power to make a new award in substitution of and
which terminates the 2001 Agreement. It is also the case that the Commission will not make such a substitute award of its own
motion but only on the application of a relevant party. It follows that the respondent has a statutory right under the Act to make
an application for an award in substitution of the 2001 Agreement at any time before the agreement ceases to be in force. The
central issue is whether the respondent can lawfully fetter that right by agreement and thus expose itself to a penalty for breach
of the agreement under s 83 of the Act. That depends upon whether cl 45 or any aspect of it is illegal or otherwise void for
public policy. A contract may be illegal if it is expressly or impliedly prohibited by statute. Further, a court may refuse to
enforce a contract because it offends against a public policy: A v Hayden (1984) 156 CLR 532 at 571.
99 Ouster of jurisdiction is an example of a type of contract clause which can offend public policy and be void. One type of ouster
clause still regarded as contrary to public policy is that which seeks to prevent the enforcement of a statutory right: Bond v
Larobi Pty Ltd (1992) 6 WAR 489 at 497.
100 When a right is given by statute, the question of whether the person to whom the right is given may by contract forego it
depends upon the interpretation of the legislation in question: Felton v Mulligan (1971) 124 CLR 367; Lieberman v Morris
(1944) 69 CLR 69.
101 Section 114 of the Act would appear not to apply in this case. There being no express prohibition in the Act against contracting
out of the relevant provisions, the matter must be determined by reference to the scope and policy of the Act: Lieberman v
Morris (supra) at pp 78, 84, 86 and 88, 90.
102 In construing the Act it is proper to have regard to the legislation as it stands as at the date of enforcement of the contract not at
its entry date: Gerraty v McGavin (1914) 18 CLR 152. In my view, the Act impliedly prohibits a party from contracting out of
s 41 and s 42. The Act regulates industrial agreements and in doing so evinces an intention for the legislative scheme to prevail
so that the parties to an agreement are not free to contract out of its provisions. In particular, the Act requires that industrial
agreements be for a specific term. The consensual and mutually binding contractual relationship ceases at the nominal expiry
date. Thereafter, the relationship between the parties and the options available to them are regulated by statute. The statute
extends the agreement to facilitate a smooth transition to its replacement at any time from the nominal expiry date of the
agreement. It is not intended that an industrial agreement be used as a vehicle for altering the statutory scheme for facilitating
the replacement of an industrial agreement after its nominal expiry date.
103 Further, there is nothing in the language of s 41 of the Act as it stood when the 2001 Agreement was entered into or now to
suggest that there is any appropriate statutory ground to distinguish between steps towards a substitute award taken before or
after the nominal expiry date of the relevant agreement. Insofar as cl 45 prohibits the respondent from taking steps for a
substitute award as contemplated in s 41 of the Act it is to that extent void.
104 For these reasons, I would dismiss the appeal.
_________
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THE PRESIDENT—
1

2
3

INTRODUCTION
This is an appeal by the above-named appellant, Peter John Caffrey (hereinafter “Mr Caffrey”), against the decision of the
Commissioner at first instance, constituted by a single Commissioner, and contained in an order made on 9 December
2002 whereby a claim for compensation was dismissed. That is the only part of the decision appealed against.
The appeal is brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).
The appeal is on the following grounds, as amended by leave at the hearing of the appeal (see pages 5-7 of the appeal book
(hereinafter referred to as “AB”)):“1.
The learned Commissioner erred in law when having found that—
1.1
The appellant was unfairly dismissed;
1.2
That re-instatement was impracticable;
he was not entitled to the payment of compensation, and his claim for compensation was dismissed.
PARTICULARS
(a)
Section 23A (ba) of the Industrial Relations Act empowered the learned Commissioner to order the
respondent to pay compensation to the appellant for loss or injury caused by the dismissal.
(b)
A sound discretionary judgment by the learned Commission ought to have resulted in an order that
the appellant be paid compensation for his period of unemployment subsequent to the dismissal.
(c)
The failure by the learned Commissioner to award any compensation to the appellant resulted in a
failure by her to properly exercise the discretionary power contained in the said Section 23A(ba),
and she therefore fell into error.
2.
The learned Commissioner erred in law in her finding that the redundancy payment and the payment in lieu
of notice made by the respondent to the appellant at dismissal offset any payments of compensation to
which the appellant may be entitled.

1382

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

PARTICULARS
The appellant was at dismissal pursuant to the express or implied terms of his contract of
employment paid a redundancy payment of 26 weeks salary for his 4960 days of service with the
respondent and 5 weeks salary in lieu of notice.
(b)
Section 29 of the Industrial Relations Act empowered the appellant to refer his dismissal by the
respondent on the 8th February 2002 to the Commission which he did on the 6th March 2002, and he
thereupon invoked the jurisdiction of the Commission under Sections 23A, 26 and 29 of the said
Act.
(c)
The application of the said Sections stated in paragraph (b) above, gives rise to a statutory regime of
relief for the appellant against a dismissal which is harsh, oppressive or unfair (as this dismissal
was).
(d)
The learned Commissioner fell into error in failing to assess the appellants loss from the harsh,
oppressive and unfair dismissal, separately from the payments stated in paragraph (a) above as those
payments did not arise from the nature or character of the dismissal, but by the terms of his contract,
and would have been payable by the respondent even if the dismissal had been found to not offend
Section 29 of the said Act.
(e)
In failing to therefore exercise her discretion properly in accordance with the statutory regime of
relief to which the appellant was entitled, the learned Commissioner fell into error, and the appellant
was thereby deprived of the proper relief under the said Act.
3.
The learned Commissioner erred in law in her assessment of the compensation at the equivalent of 5 weeks
wages.
PARTICULARS
(a)
The learned Commission, although not ordering compensation found in effect that the appellant
had suffered a loss equivalent of 5 weeks wages.
(b)
The learned Commissioner when she proceeded to assess the appellants loss failed to have regard
to the evidence, which she accepted, that the appellant (save for one week’s work when he earnt
$1,250) had been unemployed between the dismissal and the date of hearing, and it was the lost
earning for that period which ought to have attracted an order under Section 23A.
(c)
The learned Commissioner failed to apply the general principles of law in assessing loss and
therefore fell in error in reaching a discretionary judgment.
ORDERS SOUGHT ON APPEAL
4.
That there be a payment of compensation by the respondent to the appellant assessed for the loss that he
suffered from the date of dismissal to the date of hearing.”
BACKGROUND AND FINDINGS
An application was made by Mr Caffrey pursuant to s.29(1)(b)(i) of the Act, whereby he, an employee, alleged that he was
unfairly dismissed by the above-named respondent employer, when his position was made redundant, and he was retrenched
((ie) dismissed) on 8 February 2002.
On 8 February 2002, he was advised by the respondent, by letter of that date, that his position was being terminated, effective
8 February 2002 for redundancy. Attached to this letter (exhibit A2, page 31 (AB)) was a statement of details of the payments
to be made to him (exhibit A3) consisting of payments in lieu of notice and other entitlements.
In the letter, he was advised that “Chubb Training Services has sub contract training work in security available” for him. In the
letter he was also advised that “Chubb is also very happy to finance any skills upgrade that you will require in this position”.
Exhibit A3 (page 32 (AB)) records that the total “Termination Payments” were $41,776.56. After the tax was deducted the net
amount to be paid was, as recorded, $36,034.56. This consisted of the following:(a)
For annual leave with loading and before tax $9,281.09
(b)
For long service leave before tax $8,947.39
(c)
Payment in lieu of notice being an amount equal to five weeks salary $3,798.08
(d)
“Separation” – 26 weeks salary - $19,750.00
These two figures combined, that is the latter two figures (see paragraphs 7(c) and (d) hereof), are described as “Redundancy
Pay Total” in exhibit A3.
It was common ground that, at the time of termination, Mr Caffrey’s salary was $39,500.00 gross per annum.
On 1 November 2001, as the Commissioner at first instance found, he had been informed by the respondent’s state manager for
training that he should look at the possibility of being transferred to another section. He undertook to look at alternative
employment options, and it was Ms Meg O’Brien, the training manager’s evidence, that since she had made him, on
1 November 2001, aware that his employment was in jeopardy, and that he had, thereby, been given a degree of notice.
On 24 January 2002, as it was found, Ms O’Brien had another meeting with Mr Caffrey, and the possibility of his
redeployment to the position of supervisor of security at Perth Airport was canvassed with him. The Commissioner at first
instance found that this position was never seriously offered to him. However, the Commissioner also found that it was not
unreasonable that he had refused the offer of sub-contract work in the respondent’s training division. Further, he refused an
offer from the respondent of redeployment as a security guard, which was a lower paid and lower status position, and the
Commissioner found it not unreasonable for him to refuse that position on that basis. The Commissioner also found that
Mr Caffrey was “terminated” due to a “redundancy situation”, which Mr Caffrey had accepted was the case.
It was common ground, too, that, on termination, Mr Caffrey was paid the amounts set out in exhibit A3, a total of $36,034.56.
The Commissioner also found that, since the dismissal, the appellant had sought work and earned $1250.00 only for one
week’s work.
The Commissioner’s finding that Mr Caffrey was unfairly dismissed, which finding is not challenged upon this appeal, was on
the following basis:a)
He was given insufficient notice of his termination and this affected his ability to seek out alternative employment and
redeployment options.
(a)
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If he had been given greater notice of his impending termination he may have had sufficient time to canvass
alternative work options both within the respondent’s operations and externally.
c)
He was treated unfairly and was not given sufficient notice and not given time to attend job interviews and the
requirements of Part 5 of the Minimum Conditions of Employment Act 1993 (hereinafter referred to as “the MCE Act”)
were not complied with. Accordingly, the termination was unfair.
It was common ground that the appellant had been employed by the respondent between 11 July 1998 and 8 February 2002,
firstly as a security guard, then as operations supervisor, and for some time before, and at the time of his termination, as a
senior training instructor. Upon the termination of his employment, he was paid a “redundancy package” equivalent to
26 weeks salary in the sum of $19,750.00.
Also, upon the termination of his employment, he was paid an amount equal to five weeks salary in lieu of notice. At the time
of termination, he was in receipt of an annual gross salary of $39,500.00 as senior instructor.
The Commissioner at first instance found that the appellant was unfairly dismissed because he was not given sufficient notice
of his termination in order to seek alternative employment and because there had been a breach of Part 5 of the MCE Act.
The Commissioner determined that the appellant’s loss in this case was represented by a period of time which would constitute
sufficient notice over and above what was given to him, to enable possible job interviews to take place and alternative
positions to be canvassed, which was assessed at an amount equal to five weeks salary.
The Commissioner then went on to hold that, given that the appellant was paid a redundancy payment of 26 weeks pay and
five weeks pay in lieu of notice, the latter sum amounted to five weeks pay as compensation to be offset against reasonable
notice of five weeks, and thus no monies were due to be paid to the appellant because no loss had been suffered.
It should be added that there was no question that this was a genuine retrenchment for redundancy. However, as this
Commission has found from time to time, where the circumstances warranted it, a dismissal constituted by a retrenchment for a
genuine redundancy may be unfair for a number of reasons (see WA Access Pty Ltd v Vaughan (2001) 81 WAIG 373 (FB) as
an example). The termination of contract, which is a retrenchment for redundancy (and thus a dismissal), has been upheld by
this Commission in cases over quite some years, to be unfair where the process was unfair or where there are or were other
elements of unfairness, notwithstanding that the redundancy is or was a genuine one (see WA Access Pty Ltd v Vaughan (FB)
(op cit)). It would seem that this was not understood or made clear by agent or counsel in Garbett v Midland Brick Co Pty Ltd
(2003) 83 WAIG 893 (IAC), on a fair reading of the reasons for decision.
ISSUES AND CONCLUSIONS
The decision appealed against is a discretionary decision as that term is defined in Norbis v Norbis [1986] 161 CLR 513 (see
also Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194).
It is trite to observe that the appellant must establish that the exercise of the discretion at first instance miscarried according to
the principles laid down in House v The King [1936] 55 CLR 499 (see also Gromark Packaging v FMWU (1993) 73 WAIG
220 (IAC)), before the Full Bench has any warrant to interfere with the exercise of that discretion.
The complaint in the appeal was that the Commissioner at first instance, having found that the appellant was harshly,
oppressively or unfairly dismissed, failed to find that there was a loss caused by that act of statutory tort. The duty cast upon
the Commissioner by the statute where, as was the case here, the Commissioner has found that the reinstatement is
impracticable, is clear. This matter was a relatively simple matter.
There have been clear authorities in the Commission for some years enunciating the principles required to be applied in
making findings as to loss or injury and assessment of compensation in claims for unfair dismissal in this Commission (see
Bogunovich v Bayside Western Australia Pty Ltd (1999) 79 WAIG 8 (FB), Gilmore and Another v Cecil Bros and Others
(1998) 78 WAIG 1099 at 1103 (IAC), Gilmore and Another v Cecil Bros and Others (1996) 76 WAIG 4434 (FB), and see also
Swan Yacht Club (Inc) v Bramwell (1998) 78 WAIG 579 (FB), Manning v Huntingdale Veterinary Clinic (1998) 78 WAIG
1107 at 1108 (FB) and Capewell v Cadbury Schweppes Australia Ltd (1998) 78 WAIG 299 (FB)).
The principles laid down in these cases by the Full Bench were assisted in their development by the principles developed in
unfair dismissal cases in the Australian Industrial Court (see the cases cited in the above-mentioned authorities, and, in
particular, but not solely, May v Lilyvale Hotel Pty Ltd (1995) 68 IR 112 at 118 and Nicolson v Heaven and Earth Gallery Pty
Ltd 126 ALR 233 per Wilcox CJ).
There are clear and simple steps required to be taken pursuant to s.23A of the Act when it comes to determining questions of
loss, injury and compensation. I do not propose to reproduce here all of the principles referred to and the steps set out for
dealing with these cases which are set out in detail in Bogunovich v Bayside Western Australia Pty Ltd (FB) (op cit) at pages 810, for example.
However, I should observe somewhat tritely, I think, as follows. The Commissioner at first instance makes a determination as
to whether the dismissal alleged to have occurred, if it were a dismissal, was harsh, oppressive or unfair. If it is determined to
have been unfair, it matters not whether it was substantively unfair or procedurally unfair or both. Indeed, all the
Commissioner is required to determine is whether, according to the well known principles laid down in Miles and Others t/a
Undercliffe Nursing Home v FMWU (1985) 65 WAIG 385 (IAC) (“the Undercliffe Case”), the dismissal was an unfair
dismissal. That requires a consideration of all of the circumstances of the dismissal (see RRIA v CMEWU (1989) 69 WAIG
1027 (FB) (“Parker’s Case”)).
The principles to be applied in determining whether the dismissal was unfair or not have been variously expressed but all
amount to the same in reality. They are as follows:a)
“Has there been a fair go all round?”
b)
“Whether the legal right of the employer has been exercised so harshly or oppressively against the employer as to
amount to an abuse of that right?”
c)
“Has there or has there not been oppression, injustice or unfair dealing on the part of the employer towards the
employee?” (see per Brinsden J in the Undercliffe Case (op cit) at page 386).
d)
“The principal task of the Commission was to assess the industrial fairness of the decision taken by the employer,
based upon the nature and quality of the conduct involved” (see per Kennedy J in the Undercliffe Case (op cit) at
page 388).
e)
“The “test” to be applied by the Commission both at first instance and on appeal is the test of what is just and
equitable upon the substantial merits of the particular case” (see per Olney J in the Undercliffe Case (op cit) at
page 389).

1384
29

30
31

32

33

34

35

36
37

38

39
40

41

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

If the Commission decides that question in favour of the employee, the Commission then determines that the employee has
established that he/she was unfairly dismissed. Having so determined, the Commission must then decide, if the employee is not
to be reinstated, whether the appellant has established that he/she has incurred loss or suffered injury caused by that dismissal.
What the loss is is not determined by the nature of the unfairness, and, for those purposes, substantive or procedural unfairness
is irrelevant. To submit, as Mr Brits did, that the difference is at all relevant to determining whether there has been a loss, the
extent of the loss, and the compensation to be ordered to be paid for that loss, is wrong and seeks to impose an artificial and
irrelevant distinction. Put another way, it matters not at all why the dismissal was unfair if it is or was unfair. It is then, as I
have said, necessary to determine whether there was a loss and assess the compensation payable for that loss. The only time
that the question of whether a dismissal was substantive or procedural might arise as an evidentiary question or a question of
proof is when the employee seeks to establish his/her loss. Thus, for example, if an employee’s dismissal was unfair only
because of procedural unfairness, and it was clear, on the evidence, or the evidence did not exclude, on the balance of
probabilities, the likelihood that the employee might have been fairly dismissed three months later, for example, in any event,
then his loss would probably be limited to no more than three months salary, subject to matters of mitigation, etc. I do not
understand Dellys v Elderslie Finance Corporation Ltd (2003) 82 WAIG 1193 (IAC) to be authority for any other proposition.
(I would add that that case seems to have involved some inaccurate submissions as to the authorities relied on and principles
developed by and applied in the Commission).
If it is determined that loss and/or injury has been established to have been incurred or suffered by the appellant employee,
caused by the dismissal, then the quantum of compensation is assessed and ordered to be paid.
(There has been some confusion in the submissions to us about the process of finding the loss to be established and that of
assessing compensation. One does not assess the loss. One assesses the compensation which is ordered to be paid for the loss
which has been established, or the injury as the case may be).
Once the loss is determined, and determined independent of the statutory cap on compensation, the Commission determines the
correct compensation for the loss. The loss established does not depend on whether the statutory cap has been exceeded in
quantum of loss or not (see Bogunovich v Bayside Western Australia Pty Ltd (FB) (op cit) at pages 8-9 and the cases cited
therein, as well as other cases cited (supra)).
Having determined the amount of compensation which should be ordered to be paid, but not before that, the Commission then
reduces the amount of compensation to be ordered to be paid so that it does not exceed the statutory cap on compensation, if to
do so is necessary.
There is another matter about which I wish to make some observations. Both at first instance and in submissions to the Full
Bench there seems to be adopted an approach that one credits against the compensation to be ordered any amount already paid
which might properly be credited to reduce it. It is, I think, expressed and certainly implicit and has been the approach of this
Commission, that the amount of the loss found can only be that amount which has been established. That is, if an amount has
been paid in relation to a head of loss, then that clearly reduces the amount of the loss which can be established as having been
incurred. Alternatively, depending on the amount involved, it might mean that no loss can be established at all. If an amount
has been paid, it has obviously not been lost. Compensation, it is trite to say, may only be ordered to be paid for the loss or
injury caused by the dismissal and established to have been incurred or suffered (see Bogunovich v Bayside Western Australia
Pty Ltd (FB) (op cit)). (It is necessary to mention this because it does not seem to have emerged clearly from the submissions
of any agent or counsel made thereon in Dellys v Elderslie Finance Corporation Ltd (op cit)).
The question is firstly, what was the loss which it was open to find was established by the appellant, on the evidence, at first
instance? The Commissioner at first instance found that appellant’s loss was a period of notice which would constitute
sufficient notice over and above what was given to enable job interviews to take place and alternative “issues” such as
redeployment, etc, to be canvassed.
That period was determined to be five weeks. The appellant was paid a redundancy or severance payment equal to 26 weeks
salary, which was the agreed amount, and five weeks pay in lieu of notice in addition, as I have already observed.
The Commissioner at first instance found that the appellant suffered no loss and was therefore not entitled to an order for
compensation because that was the sole extent of the established compensable loss. At least that is how I read paragraph 59 of
the reasons for decision at first instance (see page 25 (AB)). I think that that is clear, notwithstanding that the reasons are
somewhat brief.
The substance of the properly expressed grounds of appeal, as I apprehend them, was as follows:a)
There was a loss incurred which was greater than that found by the Commissioner at first instance to have been
established.
b)
Accordingly, the decision to dismiss the claim for compensation was in error because the amount of the loss was not
compensated for.
c)
There was no finding of loss.
d)
The compensation of an amount equal to five weeks wages for notice was inadequate.
e)
The true loss established which should have been compensated for was as follows:i)
From the date of the dismissal to the date of hearing, save for one week’s work when he earned $1250.00, the
appellant had not worked, as a matter fact, and had therefore lost an amount equal to a little over 30 weeks
salary for the period 8 February 2002 to 10 September 2002, less $1250.00.
ii)
That the amount of the redundancy payment and the payment in lieu of notice did not offset any payments to
which the appellant was entitled.
iii)
That the payments actually made were due and payable under the contract, in any event, and should not have
been taken into account in making a finding as to the loss established or by way of reduction of compensation.
The quantum of the redundancy payment is not challenged either as an inappropriate amount, or because it was inadequate and
its inadequacy rendered the dismissal unfair. There was no such submission at first instance.
There was a submission to the Full Bench, however, that the appellant should have been given notice of the redundancy when
it was decided that he would be retrenched, his position having been accounted as one which would be made redundant, and it
was submitted that this occurred on 1 November 2001. Of course, he was not informed that day, although discussions did occur
afterwards based on such a possibility occurring.
If he were given three months notice, so the submission went, that would have constituted a reasonable period of notice to
enable compliance with the MCE Act. I do not understand that submission. I would note that the appellant was only required
under the MCE Act to be paid up to eight hours for the purpose of being interviewed for further employment. Further, it was
not established that the appellant required, given the other jobs offered him and the discussions about the situation, that more
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than five weeks be given him. In my opinion, given his years of service, his age, his position and his commitment to the
respondent, as well as his work record, he should have been given notice of no less than five weeks, given that he was paid an
adequate redundancy or severance payment which was agreed and accepted as an amount equal to six months pay.
42 There are elements of duplication between a redundancy payment and payment in lieu of notice, even though the two are
entirely different entitlements. However, I am not persuaded that his loss, occasioned by insufficient notice having been given,
is more than five weeks. I say that, in particular, given the substantial amount of severance pay equal to six months wages
which he received. Any claim for any more would be a clear duplication.
43 Next, it follows that if he was retrenched because his job become redundant, as in fact he was, it would be necessary for him to
establish that it was more probable than not that he would not be unfairly retrenched in the near future. Of course, he did not
seek to, and he could not establish that he might not have been, on the balance of probabilities, properly and fairly retrenched
after notice within a period of five weeks to the date of his unfair termination, provided that he was paid the 26 weeks
redundancy and severance pay and was given a minimum of five weeks notice. I am not persuaded otherwise. Therefore, his
loss, since he received a fair redundancy payment and an amount equal to wages for reasonable notice, was not an amount
equal to 30 weeks wages, and the Commissioner at first instance made no error in finding as she did. He suffered no loss
because of the amount which he was paid, and no loss could or should be found to have been established. Alternatively, as it
was expressed by Anderson J in Dellys v Elderslie Finance Corporation Ltd (op cit), at least as I understood what His Honour
said, the payments made can be credited against the amount otherwise to be ordered for compensation, and, in this case, they
cancel each other out.
44 There was no error established in the exercise of the discretion and no ground of appeal has been made out. I would, for those
reasons, dismiss the appeal.
CHIEF COMMISSIONER W S COLEMAN—
45 I have had the advantage of reading the draft reasons for decision of the Honourable President. I agree that the appeal should
be dismissed.
46 The thrust of the appeal is that the Commissioner at first instance erred in dismissing the appellant’s claim for compensation
after finding that the termination of employment was unfair. In this respect it is submitted that the Commission failed to
properly assess the appellant’s loss arising from the harsh, oppressive and unfair dismissal and fell into error in taking into
account entitlements paid by the respondent in the termination of employment arising from the appellant’s redundancy.
47 The Commission found that the appellant’s loss was equivalent to five weeks wages being the “period of time which would
constitute sufficient notice over and above that which was given to enable possible job interviews to take place and alternative
positions to be canvassed…”. This was offset against the payment of five weeks wages paid in lieu of notice when the
redundancy became effective.
48 Once the threshold issue of unfairness of a dismissal has been determined the Commission is required to make a finding as to
the loss and/or injury which the employee suffered by reason of the dismissal. The finding as to loss is a finding of a fact and
sometimes a matter of fact and law. Amongst the range of issues to be addressed in making the finding it is of fundamental
importance that there be a causal link between the loss and/or injury claimed and the termination of employment (Bogunovich
v Bayside Western Australia Pty Ltd (1999) 79 WAIG 8 (FB)). A termination of employment albeit unfair, does not
automatically render the resultant period of unemployment a future loss. Indeed in the circumstances of this appeal the
redundancy which was found to be for genuine reasons did not render the appellant’s subsequent period of unemployment the
loss which was causally linked to the act of being made redundant. Just as a finding of fact will sometimes on the balance of
probabilities involve a determination as to how long the claimant might have remained in current employment but for the act of
being unfairly dismissed, so too will the inadequacy of notice be the loss causally linked to the unfair dismissal. A finding of
fact as to loss based on this is not itself an exercise involving an assessment of compensation; but nor is it a vehicle to reduce
an award of compensation (see Bogunovich’s Case (op cit) at 8 and WA Access Pty Ltd v Vaughn (2001) 81 WAIG 373 (FB)).
49 The dichotomy of “substantial” and “procedural” unfairness has been used to distinguish between types of dismissal which are
unfair on the basis that although there was justification for the employment relationship being brought to an end and those
where there should not have been a dismissal at all. The distinction has been regarded as relevant to the quantification of
compensation under section 23A of the Industrial Relations Act, 1979. (Dellys v Elderslie Finance Corporation Ltd (2003)
82 WAIG 1193 (IAC)). However with respect I suspect that while this approach may provide a convenient framework in
which to apply section 23 of the Act there is a risk that the fundamental step of making findings as to loss or injury arising
from the unfair termination may be omitted. Compensation is not conditioned by the nature of the unfairness, but determined
by the extent of the loss.
50 Although summarily expressed the finding of fact as to the loss arising from the unfairness of the termination made in the
matter under appeal was open to the Commissioner in the first instance.
51 In this respect the Commissioner did not err in the exercise of discretionary power pursuant to section 23A of the Act. Having
made the finding of loss it was incumbent upon the Commission to then have regard to the amount based on the common law
requirement to take into account the amount that would have been earned during the period of reasonable notice before the
employment was terminated. In this respect it matters not whether the payment in lieu of notice arose out of the contractual
entitlement or not. The fact of that payment was relevant to the quantification of compensation (Dellys’ Case (op cit)). The
assessment of the loss of the period of notice arising from the unfair dismissal and the quantification of compensation arising
from that loss as being equivalent to the payment already made to the appellant was open to the Commissioner.
52 On the basis of this there is nothing in the grounds of appeal to justify overturning the decision of the Commission or the order
which issued. The appeal should be dismissed.
SENIOR COMMISSIONER A R BEECH—
53 I can shortly state my reasons for dismissing the appeal. The facts of the matter are set out in the Reasons for Decision of his
Honour the President. Mr Caffrey, in ground 1 of the appeal, submits that a sound discretionary judgment by the learned
Commissioner ought to have resulted in an order that Mr Caffrey be paid compensation for his period of unemployment
subsequent to the dismissal.
54 As Mr Mullally properly conceded, however, in the case of a redundancy, as is the case here, considerations arise whether the
employment contract would have continued had the dismissal not occurred. There is nothing in the evidence of this matter
which could lead to the conclusion that the Commission erred in its findings of the reasons for dismissal. The employment
contract would not have continued past the point at which the position was made redundant. The unfairness found by the
Commission at first instance derived principally from the failure of the respondent to discuss matters with Mr Caffrey. It
cannot be said in those circumstances that Mr Caffrey’s loss is the loss of the wages he would have earned had he not been
dismissed. To the contrary, once the position held by an employee becomes redundant, it is difficult to see how the employee’s
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loss can be assessed on the basis of future loss of earnings unless the redundancy is shown to have been false and the dismissal
unfair for that reason. In such a circumstance the employee should not have been dismissed and would, had the dismissal not
occurred, have remained in employment. The loss caused by the dismissal is based upon the wages he would have earned had
he not been dismissed. That is not the case here. I find that ground 1 is not made out.
55 By the second ground of appeal Mr Caffrey states that the Commission fell into error in failing to assess his loss from the
harsh, oppressive and unfair dismissal separately from the payments made to Mr Caffrey at the time of dismissal. Those
payments included, relevantly, five weeks’ salary in lieu of notice and 26 weeks’ salary by way of a redundancy payment. Mr
Caffrey argues that those payments did not arise from the nature or character of the dismissal but from the terms of the contract
(either express or implied) and would have been payable by the respondent even if the dismissal had been found not to be
unfair.
56 To the extent that the submission is made that any entitlements due to Mr Caffrey were paid to him independently of whether
the dismissal was fair or unfair, the submission must be accepted. The entitlements due to Mr Caffrey upon his dismissal are
the entitlements due under his contract of employment. Those entitlements may be express or implied. Once those entitlements
are paid, they do not, and cannot, contribute to any finding of unfairness in the dismissal which occurred.
57 The power given to the Commission in s.23A to order the payment of compensation for the loss or injury caused by the
dismissal necessarily involves a finding by the Commission of the loss or injury caused by the dismissal. This the Commission
did as follows—
“Compensation
I now turn to the issue of compensation in lieu of reinstatement. I consider the applicant’s loss in this case is represented
by a period of time which would constitute sufficient notice over and above what was given to enable possible job
interviews to take place and alternative positions to be canvassed which I find in this case to be five weeks. However,
given that the applicant was paid a redundancy payment of 26 weeks’ pay and five weeks’ pay in lieu of notice this
amount of five weeks’ pay as compensation is to be offset against these payments (Dellys v Elderslie Finance
Corporation Ltd) 82 WAIG 1193. Thus, no monies are due to be paid to the applicant.”
(Reasons for Decision at [59])
58 The Commission at first instance thus concluded on grounds reasonably open to her that Mr Caffrey’s loss caused by the
dismissal was a period of time which would constitute sufficient notice over and above what was given. That was assessed as
being five weeks.
59 The Commission then took into account the payments made to Mr Caffrey upon his dismissal. It must be said that the
Commission was not only perfectly entitled to do so, the Commission had a duty to do so: FDR Pty Ltd v. Gilmore (1998)
78 WAIG 1099 per Anderson J at 1102. His Honour there stated—
“I am not persuaded that there has been any error of law. Commissioner Beech and the Full Bench expressly adverted to
the payment made by the employer and expressly acknowledged that it was a circumstance to be taken into account in the
exercise of discretion whether to make an order for compensation under the subsection.”
60 In that matter, Mr Gilmore, the dismissed employee was paid six months’ wages in lieu of notice plus a further payment
equivalent to approximately three weeks’ wages for each year of service (see J Gilmore v. Cecil Bros and Others (1996)
76 WAIG 1184 at 1189). However, on the facts of that matter, and in particular the reasons for the dismissal being found to be
unfair, it could not be said that there was any duplication of the payments made at point of dismissal with the compensation
ordered for the unfairness of that dismissal. Much therefore will depend upon the facts of the particular case. In this case, it is
difficult for Mr Caffrey to say there is no duplication between the payments made and the loss caused by the dismissal as
found by the Commission.
61 I remain of the view that an employer is not able to overcome any deficiencies in fairly dismissing an employee such that the
dismissal is harsh, oppressive or unfair merely by paying at termination a sum of money, whether that sum of money is equal
to or greater than any entitlements due to the employee (ibid. at 1187). Where, as here, the loss established by the Commission
at first instance is a loss of a period of time, and where payments by nature of a redundancy payment were made, then without
more, it cannot be said that the Commission erred in taking those payments into account. Indeed, in some circumstances, the
failure to give insufficient notice may not of itself lead to any loss compensable by the powers given to the Commission under
s.23A of the Act (Garbett v. Midland Brick [2003] WASCA 36 at [85]). That does not mean that the dismissal was not still an
unfair dismissal. It means only that the dismissed employee has not shown that she, or he, has suffered any loss or injury
caused by that unfairness.
62 For those reasons, appeal ground 2 is not made out.
63 Appeal ground 3 goes to an allegation that the Commission ought to have ordered compensation to be paid for the period of
time Mr Caffrey had been unemployed to the date of hearing. In my view, that ground is not made out for the reasons I have
already given.
64 For those reasons, I agree with the order to issue.
THE PRESIDENT—
65 For those reasons the Full Bench dismissed the appeal.
Order accordingly
_________
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Order
This matter having come on for hearing before the Full Bench on the 12th day of March 2003, and having heard Mr P E Mullally, as
agent, on behalf of the appellant, and Mr J H Brits (of Counsel), by leave, on behalf of the respondent, and the Full Bench having
reserved its decision on the matter, and reasons for decision being delivered on the 1st day of May 2003 wherein it was found that
the appeal should be dismissed, it is this day, the 1st day of May 2003, ordered that appeal No. FBA 54 of 2002 be and is hereby
dismissed.
By the Full Bench,
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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Reasons for Decision
THE PRESIDENT—
1

2

3

INTRODUCTION
This is an appeal by the above-named appellant, Robert Ashley James (hereinafter referred to as “Mr James”), against the
above-named respondent, Australian Integration Management Services Corporation Pty Ltd (hereinafter referred to as
“AIMS”), against the decision of the Commission at first instance, constituted by a single Commissioner. The appeal is
brought under s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).
The decision appealed against is the decision of the Commissioner on 9 December 2002 in matter No 2119 of 2001. The
decision appealed against is a decision dismissing an application made by Mr James pursuant to s.29(1)(b)(i) and (ii) of the
Act.
GROUNDS OF APPEAL
The grounds of the appeal are as follows (see page 2 of the appeal book (hereinafter referred to as “AB”)):“1.
The learned Commissioner erred in fact and in law in finding that the Appellant “misconducted himself by
not fulfilling the requirements of the job for which he claimed he had the skills to undertake and for which
he was employed” in that—
a)
The Appellant’s failure to perform particular tasks to the standard required by the Respondent does
not amount to incompetence or neglect constituting misconduct justifying summary termination;
b)
There was no evidence or no reliable evidence that the Appellant had misrepresented his skills and
qualifications to the Respondent or failed or neglected to exercise such skills;
c)
The Respondent, in making the decision to recruit the Appellant, did not rely upon any
representations by the Appellant about possessing particular skills and abilities or in the alternative,
recruited him knowing that the Appellant did not possess all the attributes that the Respondent
required;
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The Respondent waived its right to summarily terminate the Appellant’s for performance reasons
when it became apparent that the Appellant was not performing to the standard required by the
Respondent but nonetheless elected to maintain the contract.
2.
The learned Commissioner erred in fact and in law in finding that the Appellant’s contract of employment
provided for a salary of $60,000 per annum, to be paid pro-rata for the period of the nine month contract, in
that—
a)
there was no evidence or no reliable evidence that the $60,000 was to be an annual figure to be paid
pro-rata; and
b)
the finding is contrary to the express terms of the written agreement.
ORDERS SOUGHT
1.
The appeal be upheld.
2.
The order of the Commission be set aside and in lieu thereof it be ordered—
a)
That the Respondent pay to the Appellant a sum equivalent to the value of the balance of the fixed
term of the Appellant’s contract of employment; and
b)
That the Respondent pay to the Appellant the difference between the salary actually paid during the
period of employment and the salary that should have been paid calculated on the basis that the
salary was $60,000 for the nine month term of the contract.”
APPLICATION TO AMEND
Application was made on behalf of Mr James to amend the grounds of appeal by inserting a new ground, 1A, in the following
terms:“1A. The learned Commissioner erred in law in making findings as to the misconduct of the Appellant when the
issue of misconduct was not raised or argued by the Respondent, did not form any part of the Respondent or
Appellant’s cases and the Appellant and the Respondent were not given any opportunity to make
submissions as to whether or not misconduct was an issue or there was any or any adequate evidence to
sustain such a finding.”
This ground was effectively covered by ground 1, and for that reason the Full Bench dismissed the application to amend.
BACKGROUND
The appellant, Mr James, alleged by an application filed in the Commission pursuant to s.29(1)(b)(i) and (ii) of the Act, that he
was unfairly dismissed by his employer, AIMS, the respondent, on 9 November 2001. He also claimed monies owing to him,
he alleged, under a fixed term contract of employment between the parties.
AIMS opposed the application on the basis that there was no unfair dismissal and that Mr James was not owed any monies
pursuant to his contract of employment with it.
Mr James gave evidence on his own behalf and Mr Stephen James MacPherson, AIMS general manager court security and
custodial services, gave evidence on behalf of AIMS. There was also documentary evidence.
It is to be noted that the Commissioner at first instance found, having heard and seen the witnesses, that she preferred the
evidence of Mr MacPherson to that of Mr James. The findings made for that reason have not been attacked on this appeal.
Accordingly, the following narrative of fact is based on those findings of the Commissioner, as well as the evidence of
Mr James when there is no conflict between his evidence and the evidence for AIMS.
AIMS, at the material times, was a party to a contract with the Ministry of Justice (hereinafter referred to as “MOJ”) whereby
AIMS provided services related to custody at courts of prisoners, court security and transportation of prisoners, throughout
Western Australia. Needless to say, such transporting of prisoners occurs in prison vans or security vehicles. The service
provided was described as AIMS Court Security and Custodial Services.
Mr James commenced employment with AIMS on 2 July 2001 pursuant to a fixed term contract of employment of nine
months duration. He was, however, dismissed on 9 November 2001, after a little over four months employment by AIMS. He
was employed by AIMS as a logistics manager, having obtained this position through a recruitment firm called Dunhill
Management Services Group (hereinafter referred to as “Dunhills”), and, in particular, Mr Adrian Sommerville, its manager.
Mr Sommerville had his resume and thought that he would be suitable for the position. Mr Sommerville then sent him to
Mr MacPherson. Mr MacPherson had offered the position to two candidates ahead of Mr James and neither took up the
position of logistics manager.
In June 2001, Mr James had a meeting with the general manager of AIMS, Mr MacPherson, and there was a discussion about
the nature of the job, but Mr James could not recall any discussion about salary. He said that he had previously been informed
about the salary by Mr Sommerville of Dunhills. It was, however, Mr James’ understanding that he was to be employed on a
nine month fixed term contract with a salary of $60,000.00. Further, he was to be provided with a car for business and private
use, as well as superannuation payments which would be made on his behalf, and he was to be paid a bonus at the end of the
nine month contract if he performed well.
In the first interview with Mr MacPherson, Mr James was told the nature of the respondent company, the range of tasks and
responsibilities which the position would have, and the nature of the person who would fill the position. Mr MacPherson also
emphasised to Mr James the need for someone to fill the position who would be a person on whom Mr MacPherson could rely
to take responsibility for the delivery of “outcomes”.
Mr James was told that he would be given a fair degree of autonomy to implement reforms, checking back with
Mr MacPherson on his direction, but not under any direct day to day supervision. What he did in fact do when he was engaged
was, until October 2001, to manage AIMS’ transport and operations, oversee material acquisitions, manage and develop
organisational systems in relation to purchasing practices and undertook a senior role in relation to the performance of AIMS’
obligations under its contract with MOJ. That that was the case was not at all contested and was obvious from the evidence.
In the course of discussions, during the second interview, there was discussed the fact that whilst Mr James did not
immediately strike Mr MacPherson as meeting all of the requirements, they, in discussion “investigated the extent to which he
would meet those needs”. It was not denied that Mr James assured Mr MacPherson during that interview that he had had
considerable success in is previous ventures. In fact, Mr James informed Mr MacPherson that he had reformed and improved a
previous organisation to such an extent that it became very profitable. Further, according to Mr James, it became so profitable
that the owner sold it, which is why Mr James left the company. (He did not advise Mr MacPherson that this had been his own
business).
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During the second interview, considerable time was spent going through the terms and conditions which would apply to
Mr James’ employment. On Mr MacPherson’s evidence, which the Commissioner at first instance accepted, those conditions
were as follows (and see also exhibits A1, R2 and A5):a)
That he would be paid nine twelfths of an annual salary of $60,000.00 by monthly amounts.
b)
That he would be employed for a fixed and finite period of nine months.
c)
That he would be provided with a car for work and for private use which would be fully maintained by AIMS.
d)
That he would be afforded the use of a telephone.
e)
That, at the end of the contract, he would be paid a bonus if his performance merited it.
Mr James asserted that his salary was $60,000.00 for the whole of his nine month fixed term contract.
Mr MacPherson explained to Mr James in the course of these discussions why the term of the contract was fixed at nine
months and why the annual salary would therefore be paid on a pro-rata basis. There was no doubt, and it was not disputed,
that it was made clear in the evidence by Mr MacPherson that the contract was for nine months only. Further, as
Mr MacPherson said “there was no room for ambiguity” because there had been “specific and clear discussions on that
matter”. Again, as I have said, the Commissioner at first instance accepted Mr MacPherson’s evidence, and, on a careful
reading of the transcript, it is quite clear that the reason she gave for so doing was correct.
Mr James was provided with a Holden Commodore and paid the monthly portion of nine twelfths of $60,000.00 on or about
the 15th day of each month. Mr MacPherson received a copy of an unsigned letter from Dunhills to Mr James dated 28 June
2001 (exhibit R2, page 50 (AB)) in which, inter alia, the amount of $60,000.00 was prescribed as the annual salary and was
said to be payable on a pro-rata basis for the period of the contract. There was no evidence that Mr James, at any time before
the termination of his contract of employment, complained that he was not being paid what was agreed between the parties.
At no time in evidence did Mr James admit or assert that he was incapable of doing the job.
Mr MacPherson’s evidence, which was not denied, was, in cross-examination even, that Mr James represented himself as
being an expert logistics manager to Mr MacPherson (see page 171 of the transcript at first instance).
After the interview, Mr James was offered employment commencing on 2 July 2001, but his letter of appointment was dated
11 September 2001 (exhibit A1). He was unaware, he said, why it took so long to have his employment with AIMS confirmed
in writing. He signed that letter of appointment himself on 14 September 2001.
On Mr MacPherson’s evidence, which was accepted, the following were the flaws in Mr James’ performance, and the
following were the warnings to him or counselling of him by Mr MacPherson:a)
At management meetings, Mr James was not comfortable and his performance was poor from the start.
b)
Mr James admitted that Mr MacPherson told him that it was his job to achieve the outcomes required, every second
day. That accords with Mr MacPherson’s evidence that he counselled Mr James about his expectations in relation to
specific matters being discussed, and in terms of his general performance.
c)
Mr MacPherson complained that Mr James was inarticulate and inattentive to detail, and the tasks which were allocated
to him he very frequently did not perform. Mr MacPherson himself had to follow them up. That, it is fair to say, is
entirely borne out by evidence of particular incidents to which I refer hereinafter.
d)
In particular, there were a number of instances of incompetence which were referred to in Mr MacPherson’s evidence:i)
Mr James was asked to complete an assets register which he did not do even though some information about
assets was in Queensland, and there was clearly no valid reason offered why he did not pursue and obtain that
information and complete the register.
ii)
Mr James’ communication skills were very poor and of primary school standard. He had to be regularly
reprimanded about this or his communications corrected (see page 137 of the transcript at first instance).
iii)
A serious matter arose because the inspector of prisons, Professor Richard Harding, criticised in a report the
malfunctioning or poor standard of air conditioning in the security vans used for transporting prisoners. This
was a serious criticism, particularly because of the transportation of prisoners in the hot areas of this State. It
was also a serious matter because the criticism was made by the inspector of prisons. (One ventures to say that it
is important in relation to all areas of the State in summer). Such a criticism required an urgent remedy because
of the effect such a report might have on the contract with MOJ.
iv)
The evidence was quite clear that Mr James accepted an assertion by the air conditioning contractor, when he
queried this matter with that contractor, that drivers were not using the air conditioning mechanism correctly.
For that reason, he did not seek to remedy the situation. He certainly did not do so with any urgency. The
problem was not remedied until Mr MacPherson directed him to make an appointment for the contractor with
Mr MacPherson. That occurred with Mr James present and taking very little part. Mr MacPherson’s intervention
was what solved the problem. Mr MacPherson was, naturally enough, not at all pleased and counselled
Mr James about this (see exhibit R5, page 51 (AB)).
v)
On 21 September 2001, Mr MacPherson had a meeting with Mr James because it was clear to him that
Mr James was having difficulty fulfilling the requirements of his position, as a senior manager. A number of
matters were raised, and Mr James was warned that he would be dismissed unless there was an immediate and
dramatic improvement in his work (see exhibit R6, and pages 21-22 (AB), which is the note of this discussion
made by Mr MacPherson). On Mr MacPherson’s evidence, there was no real denial of any of the matters of
complaint by Mr James. Indeed, Mr James acknowledged the criticisms and said that he was capable of
improving as he was being required to do.
vi)
Some time after that, Mr MacPherson counselled Mr James about a serious matter. In August 2001, Mr
MacPherson asked Mr James to procure a Mercedes security van to replace one which had been stolen and
destroyed by thieves. This was a matter of some urgency, as was expressed to Mr James, because the fleet of
security vans was one down in numbers. Mr MacPherson instructed Mr James to ensure that the vehicle was
procured with the right configuration and in accordance with the correct specifications. Mr James went to the
dealer from whom other vehicles had been obtained in the past and raised an order, but, there was no evidence
that he gave the correct and accurate specifications for the vehicle which was required. Further, there is no
evidence that the order which he raised contained the correct specification, and, indeed, the order was not
adduced in evidence to establish such a fact. The vehicle, which had to be procured from Queensland, did not
arrive until about 8 October 2001, which was certainly not an urgent answer to the instruction given by
Mr MacPherson. However, more seriously, the vehicle was unsuitable and could not be used for the purposes
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for which it was required, because it had only one door at the side, instead of the two required for vehicles
carrying prisoners. Because of the necessity for alteration, which, of course, cost more, the vehicle was not
available for use until early 2002, well after the termination of Mr James’ employment.
e)
In early October 2001 (see exhibit R8, page 52 (AB)), because of his poor performance, Mr James was transferred, with
his agreement, to a lower level of managerial job, namely transport co-ordinator at Hakea Prison, Perth. This was first
of all on a temporary basis, pending his appointment to the role, and was clearly a demotion. It was a more limited and
less senior role and was confined to the management of the AIMS transport operation working out of the Hakea Prison.
f)
There, he was required to reduce the expenditure on overtime, but failed to do so, that expenditure, in fact, increasing
whilst he was there.
g)
He was also directed by Mr MacPherson to personally ensure that all drivers of the security vehicles had their permits to
drive renewed prior to 31 October 2001. It was clearly a condition of their employment that they could not drive the
security vehicles without a permit to do so from the MOJ. It was common ground that he did not do this, and that he
delegated the task to another employee. As a result, one driver did not obtain the renewal of his permit, and had to be
removed from a vehicle which he was driving without the requisite permit, causing cost and inconvenience and
embarrassment to AIMS. This was clearly a serious matter because what occurred was contrary to a strict condition
imposed on AIMS by MOJ. Again, Mr James was counselled about this matter, too (see exhibit R9, page 53 (AB)).
h)
Mr James had the responsibility of drafting and implementing new rosters for AIMS employees at Hakea Prison. He
discussed these with the representatives of the relevant organisation of employees.
i)
It was a strict condition of the AIMS/MOJ contract that the vans leave Hakea Prison each day to take prisoners to the
courts very punctually. This was so that the courts would not be delayed. Failure to comply with this condition could, it
was the evidence, have serious consequences, under the contract, for AIMS.
j)
On 8 November 2001, Mr James was late for work because he had to take his daughter to school, his wife being ill.
There was a stop work meeting of employees that morning, and the vans did not leave at the required time. Indeed, they
did not commence to leave until about 9.00am, and only after a supervisor had reported the delay, and the stop work
meeting of employees which caused it, to Mr MacPherson. Mr MacPherson then intervened and remedied the situation.
That there was a stop work meeting occurring was unknown to Mr James, he said, and he had not approved of it. As a
result of this serious problem, Mr MacPherson asked Mr James to hand over the position at Hakea Prison to another
person, and he did so. Later that morning, the same day, on 8 November 2001, Mr James and Mr MacPherson met in
Mr MacPherson’s office. Mr MacPherson had decided, because of this occurrence and all of the incidents which had
occurred, and because, too, of Mr James’ inability to perform his work competently, to ask Mr James why his services
should not be terminated. At the meeting, Mr MacPherson asked Mr James for an explanation about the failure of the
vans to leave on time. Mr James said that he did not know that the stop work meeting was going to occur. Mr James
offered no real explanation about the matter, serious as it was. Mr MacPherson informed him about the seriousness of
the matter and explained that Mr James had received warnings about his performance and that his contract should be
terminated (see pages 111-113 (AB)). Mr MacPherson suggested that it would be better for Mr James if he resigned
rather than be dismissed, but, if he did not resign Mr MacPherson said, he would be dismissed. Mr James said that he
was shell shocked and therefore said nothing. (Mr MacPherson made a written note after the meeting (exhibit R12,
page 54 (AB)).
k)
On 9 November 2001, the next day, there was a discussion between them in the course of which Mr James asked
Mr MacPherson to reconsider the termination of the contract, but Mr MacPherson declined to do so. There was,
however, an agreement reached between them, in any event, that AIMS would pay Mr James four weeks salary in lieu
of notice, and that, as it transpired, was done.
l)
With the consent of Mr MacPherson, Mr James went away to consider whether he would resign. Later, he advised
Mr MacPherson that he would not resign and refused to sign a deed of release forwarded to him by AIMS.
m)
On 21 November 2001, he was given written notice of the termination of his employment and paid an amount equal to
four weeks salary in lieu of notice. There was, as I have observed, no evidence that Mr James complained during the
currency of his contract of employment that he was not being paid the correct amount of his salary. (See exhibit A8).
FINDINGS AT FIRST INSTANCE
24 The Commissioner at first instance found as follows:a)
That wherever there was a conflict in the evidence she accepted Mr MacPherson’s evidence in preference to that
given by Mr James, because Mr MacPherson gave his evidence thoroughly and in a clear, considered and forthright
manner. He had a detailed and clear recollection of relevant events which was corroborated by a number of exhibits,
and she had no reason to doubt his evidence. That, thus, where the evidence was in conflict she preferred the evidence
of Mr MacPherson to that given by Mr James.
b)
That she did not have the same confidence in the evidence given by Mr James because he reluctantly conceded that
his curriculum vitae was inaccurate and he had to be pressed in cross-examination to admit that significant
performance issues were raised with him by Mr MacPherson.
c)
That she formed the view that Mr James could have been more forthcoming than he was on a number of significant
issues, and formed the view further that he deliberately did not recall events as they had actually occurred.
e)
That Mr James was employed by AIMS on a full-time basis from 2 July 2001 to 9 November 2001.
f)
That he was employed on a fixed term contract of nine months on an annual salary of $60,000.00, together with
superannuation contributions and a possible bonus at the end of nine months, depending on performance and that his
remuneration also included access to a car and telephone for both business and private use.
g)
That Mr James was employed in a senior position as AIMS’ logistics manager, and that in this position, which carried
a substantial remuneration package of approximately $85,000.00, Mr James was expected to act with initiative and a
large degree of autonomy.
h)
That Mr James managed AIMS’ transport and logistics operations and he oversaw material acquisitions, and that he
also managed and developed organisational systems in relation to AIMS’ purchasing practises.
i)
That he undertook a senior role within the context of AIMS having a contract with the MOJ, which could be
terminated if specific targets and expectations were not met.
j)
That in September 2001, it became clear to Mr MacPherson that Mr James was having difficulties fulfilling the
requirements of the senior management position for which he was employed.
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That a meeting was held between Mr James and Mr MacPherson on 21 September 2001 whereby Mr MacPherson
raised a number of performance issues with Mr James, and that the meeting went on for some time and a range of
issues were canvassed.
l)
That she accepted Mr MacPherson’s summary of the meeting (exhibit R6), namely that Mr MacPherson gave
Mr James a very serious warning about his performance, and that dismissal would be the consequence of a failure on
his part to immediately and dramatically improve his performance.
m)
That in that discussion he gave examples of Mr James’ non-performance, including the very poor result from his work
on vehicle air conditioning systems, delays in outcomes including the asset register, and poor written communication.
n)
That his evidence was also that Mr James acknowledged all of these points, did not argue any of them, and assured
Mr MacPherson that he was capable of the improvement needed. That note is dated 21 September 2001.
o)
That Mr James acknowledged that problems and mistakes had been made and gave a commitment to Mr MacPherson
that he would improve his performance.
p)
That Mr James was told that unless there was substantial and immediate improvement in relation to his performance
then his contract of employment would be reviewed.
q)
That in relation to obtaining a replacement transport vehicle Mr MacPherson told Mr James of the importance of the
vehicle configuration and that Mr James was counselled about this serious omission.
(r)
That matters came to a head when AIMS temporarily transferred Mr James to the lower level position of transport coordinator at Hakea Prison in early October 2001. He was so transferred pending a permanent appointment to that role.
s)
That Mr James was instructed by Mr MacPherson to personally ensure the drivers’ permits were renewed by
31 October 2001, and it was common ground that Mr James did not do this.
t)
That Mr James delegated this task to others even though he was specifically told to personally deal with this matter.
u)
That this matter was a serious issue and there were strict conditions binding AIMS under the terms of the AIMS/MOJ
contract in relation to this matter.
(v)
That an incident occurred which contributed to the employer forming the view that Mr James was unable to fulfil the
terms of his contract of employment and that incident was a stop work meeting of transport drivers which took place
on 8 November 2001.
(w)
That despite attempts by Mr James to negotiate a new roster with the drivers at Hakea Prison those discussions were
unsuccessful and this led to a stop work meeting to consider Mr James’ proposed roster changes.
(x)
That she accepted the evidence of Mr MacPherson that it was most unusual for a stop work meeting to occur, and
industrial action had not occurred previously which had any impact on the ability of AIMS to undertake its operations.
(y)
That the stop work meeting was a serious matter for AIMS given that part of its contract with the MOJ was to ensure
that prisoners were transported to the courts on time.
(z)
That Mr James had to take some responsibility for the stop work meeting occurring as ultimately he was responsible
for designing and implementing a new roster.
(aa)
That the Commissioner accepted Mr MacPherson’s evidence that Mr James did not assist with any resolution of this
matter and it was up to Mr MacPherson to resolve the issue.
(bb) That once Mr MacPherson intervened in the dispute the transport drivers went back to work.
(cc)
That at a meeting between Mr James and Mr MacPherson later that afternoon, namely 8 November 2001, it was put to
Mr James that given the ongoing difficulties with his performance he should justify why he should not be terminated.
(dd) That Mr James was unable to demonstrate that his employment as a senior manager should be ongoing.
(ee)
That given Mr James was experiencing major difficulties in fulfilling his obligations as a senior manager subsequent
to this meeting, it was appropriate for AIMS to form the view that Mr James’ contract of employment should be
terminated.
(ff)
That Mr James was unable to perform the duties required of him as a senior manager and he did not have the
necessary competence to fulfil this role.
(gg) That he had represented himself as an experienced senior manager, but was unable to demonstrate the requirements of
a position of this nature throughout most of his employment with AIMS.
(hh) That there were sufficient reasons for the termination of Mr James’ contract of employment since he effectively
misconducted himself by not fulfilling the requirements of the job for which he claimed he had the skills to undertake
and for which he was employed.
(ii)
That AIMS had legitimate and ongoing concerns in relation to a number of areas where Mr James was unable to
complete his duties effectively and efficiently in the manner normally expected of a senior manager.
(jj)
That the evidence was clear that Mr James was incapable of even meeting the demands of the lower level position of
transportation co-ordinator at Hakea Prison.
(kk) That Mr James was afforded procedural fairness in relation to his termination and was kept informed by Mr
MacPherson about his performance problems on an ongoing basis, also being given reasonable opportunities to
improve his performance.
(ll)
That several disciplinary discussions were held between Mr James and Mr MacPherson (see exhibits R6, R8 and R9).
(mm) That before the meeting of 8 November 2001, AIMS gave Mr James sufficient warning that his job was in jeopardy
and that AIMS had serious concerns with Mr James’ performance and his ability to undertake the job for which he
was employed.
(nn) That Mr James tried hard in order to fulfil his role with AIMS, as acknowledged by Mr MacPherson in his discussions
with Mr James on 8 November 2001 when Mr James was given the opportunity to resign.
(oo) That given Mr James’ inability to adequately fulfil the requirements of his position, and given that Mr James decided
not to resign, it was not unreasonable for Mr MacPherson to terminate the contract of employment.
(pp) That given the way in which the MOJ contract operated and that penalties applied when breaches of the contract
occurred, it was not unreasonable for AIMS to be concerned that this contract would be threatened by having
Mr James remain in its employment.
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That even though Mr James was terminated without notice, he was, subsequent to termination, paid four weeks pay in
lieu of notice.
(rr)
That Mr James was not unfairly terminated either procedurally or substantively.
(ss)
That Mr James was not owed the balance of his nine month contract. This was because he misconducted himself by
not fulfilling the requirements of the senior manager position for which he was employed, and which he had held
himself out as having the required skills to properly perform.
(tt)
That it was thus appropriate for AIMS to terminate Mr James’ contract of employment when AIMS did even though
his contract of employment was for a fixed term. This was because by his inability to perform, he repudiated the
contract of employment and AIMS was entitled to terminate it.
ISSUES AND CONCLUSIONS
25 The decision in this matter was a discretionary decision as that term is defined in Norbis v Norbis (1986) 161 CLR 513 (see
also Coal and Allied Operations Pty Ltd v AIRC and Others (2000) 203 CLR 194).
26 Accordingly, there is no warrant in the Full Bench to interfere with the decision of the Commission at first instance unless the
appellant establishes that the exercise of the discretion miscarried according to the principles laid down in House v The King
[1936] 55 CLR 499 (see also Gromark Packaging v FMWU (1993) 73 WAIG 220 (IAC)).
27 In particular, the Full Bench has no warrant, unless it is established that there was a miscarriage of the discretion at first
instance, to substitute its own exercise of discretion for that of the Commissioner at first instance.
28 Significantly, the grounds of appeal make no attack on the finding that the dismissal of Mr James was not unfair.
29 Next, I also observe that the grounds of appeal do not attack the findings of fact in the matter which were made by the
Commissioner after her acceptance of Mr MacPherson’s evidence in preference to that of Mr James’, as I have previously
observed. It follows that all of those findings stand.
Ground 1
30 Ground 1 alleges that the Commissioner at first instance erred in fact and in law in finding that Mr James “misconducted
himself by not fulfilling the requirements of the job for which he claimed he had the skills to undertake and for which he was
employed” (sic).
31 The attack is on the alleged summary dismissal of Mr James. It is not an attack on the finding that there was no unfair
dismissal or that an unfair dismissal had not been established. I would find ground 1 not made out for that reason alone.
32 However, were it to be said that, implicit in that ground was an attack on the finding that there was no unfair dismissal, then I
would express myself as I do hereinafter.
33 I would also observe now, since the ground does not accurately express the Commissioner’s finding, that the Commissioner at
first instance found (see paragraph 120, page 23 (AB)) not that he “misconducted himself”, as is expressed in ground 1, but as
follows:“I find there were sufficient reasons for the termination of the applicant’s contract of employment as the applicant
effectively misconducted himself by not fulfilling the requirements of the job for which he claimed he had the skills
to undertake and for which he was employed.”
34 Ground 1 first alleges that the summary dismissal was not justified because Mr James’ failure to perform tasks to the standards
required by AIMS, did not amount to incompetence or neglect constituting misconduct justifying summary dismissal; and that
there was no evidence, or reliable evidence that he misrepresented his skills and qualifications, or failed or neglected to
exercise such skills; and that in making the decision to recruit Mr James, AIMS did not rely on any representations by
Mr James that he possessed skills or abilities, or in the alternative, recruited him knowing that Mr James did not possess all of
the attributes which AIMS required.
35 Mr James refused to resign and was then dismissed as he was warned would occur. It was not an issue on the grounds of appeal
that the dismissal was a purported summary dismissal. The complaint was that it was not justified on the facts or the law.
36 Once the Commissioner at first instance accepted Mr MacPherson’s evidence, as she did, and as, on a fair reading of the
transcript she was clearly entitled to do, the Commissioner was entitled to make and should have made the following findings:a)
That the nature of the position of logistics manager, its duties and the requirements by AIMS of the occupant were
clearly made clear to Mr James by Mr MacPherson.
b)
That, as was the evidence of both witnesses, the position which was offered and accepted, was a senior management
position within the West Australian organisation of AIMS.
c)
That, although not mentioning that it was his own company, Mr James represented himself as being so competent in
management of a company, as to have made that company so successful that it was sold at a profit, thus resulting in his
becoming unemployed, but due to his building it up.
d)
That Mr James represented himself as an expert logistics manager to Mr MacPherson.
e)
That Mr James accepted the senior management position of logistics manager knowing the duties and what was
expected of him.
f)
That Mr James was told every second day that he was required as a senior manager to deliver outcomes in matters.
(That was his own admission).
g)
That he did not achieve the objectives laid out for him and did not attend to a number of important matters which he
was required to attend to and that he was told so on 8 September 2001 by Mr MacPherson.
h)
That Mr James was warned and counselled in September 2001 about his failure to perform competently and also
warned on that occasion that his employment was in jeopardy if his performance of his work did not improve.
i)
That in October 2001, he was demoted, without any protest on his part, and sent as a transport co-ordinator to deal with
transport at Hakea Prison.
j)
(i)
That he was informed at the beginning by Mr MacPherson, in the interviews before he took up the employment,
that the salary which he would be paid was the pro-rata amount equal to nine months salary based on an annual
salary of $60,000.00, paid monthly.
(ii)
That that was what he was paid and he made no protest about that until after he was dismissed, or there is
certainly no evidence that he made any such protest.
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That Mr James was incompetent and did not exercise the skill and care required of a senior manager or the lower level
of skill and care of a manager, when he was demoted, in that:i)
His ability to communicate in writing was below standard and was indeed “primary school standard”.
ii)
That he was unable to attend to the matters which he was asked to attend to and matters were not attended to.
iii)
(a) That he failed to comply with an instruction to acquire a vehicle to replace a vehicle which had been
destroyed by thieves, which was unfit for the use required in that it only had one door when it required
two doors.
(b) That he failed to ensure that it had this right specification and that that specification was given and
complied with by the supplier of it, notwithstanding that he was instructed to do precisely that.
(c) That, as a result, AIMS was deprived of such a vehicle for some weeks when it was urgent that it be
replaced.
(iv)
That Mr James failed to ensure that fire blankets required for the safety of persons were properly labelled and
distributed with promptness.
(v)
That he failed to attend to and solve the problem raised by the inspector of prisons, Professor Richard Harding,
about defective air conditioning operations in the security vehicle.
(vi)
That as a result of his failure to deal with the matter properly it had to be resolved by Mr MacPherson.
(vii) That he failed to improve operations at Hakea Prison in a subordinate position, in particular, by reducing the
amount of overtime work, or at all.
(viii) That he failed to prevent or notify Mr MacPherson of the likely stop work meeting preventing vehicles leaving
Hakea with prisoners for the courts at the prescribed time. Indeed, the delay was such as to constitute a breach
of the strict conditions of the contract of AIMS with MOJ.
(ix)
That he failed to improve his performance after being counselled and warned in September 2001, and, indeed,
on other occasions.
(x)
That he failed to complete the assets register by obtaining all of the available registration when it was available
to him to do so and that he failed to report that he had not done so and/or was not able to do so.
(xi)
That he had failed to ensure by personal attention to the matter that all drivers had the required ministry permit
to drive the security vehicles, thereby causing disruption and loss to AIMS’ operation, when a driver without a
permit had to be brought back from the Geraldton-Carnarvon run.
(xii) That he did not perform his duties competently as a senior manager or, very significantly, as a less senior
manager after demotion.
(xiii) That he failed to improve in his performance, even after warnings, counselling and demotion.
I now turn to questions of law relating to the competence of employees and right to summarily dismiss for incompetence.
Of course, it is trite to observe that summary dismissal will only be justified if there is a sufficiently serious breach of contract
or the misconduct is such as to indicate that the employee no longer intends to be bound by the contract of employment.
Incompetence of an employee may certainly be sufficient justification for the exercise of the right of summary dismissal (see
WA Rewind Company v Skennerton (1991) 71 WAIG 2045 (FB)).
The failure to afford the requisite skill which had been expressly or impliedly promised by an employee is a breach of legal
duty and therefore misconduct (see Harmer v Cornelius [1843-60] All ER 624). It should be observed, that such a requirement
does not apply only to the restricted classes referred to in Harmer v Cornelius (op cit).
The basis upon which the employer is entitled to summarily dismiss an employee for incompetence is twofold:a)
There must be an express or implied representation.
b)
There must be actual incompetence ((ie) if an employee possessing a particular skill fails to exercise it or if an
employee holds himself out as possessing a particular skill which he does not himself possess) (see Printing Employees
Union of Australia v Jackson and O’Sullivan Pty Ltd (1957) 1 FLR 175 (CIC)).
The following principles which amplify what I have just said also apply:(a) A representation of the requisite skills by an employee may be implied from the fact that an employee applies for
employment in answer to an advertisement setting out the required skills.
(b) An employee has the onus of ascertaining the skills required for the job for which the application is made.
(c) Acceptance of employment will, unless there is evidence to the contrary, amount to an implied representation that the
employee has the necessary skill.
(d) There will be no representation where the employer knows that the employee does not possess the requisite skills (see
Printing Employees Union of Australia v Jackson (op cit)) (see, generally, Macken, O’Grady, Sappideen and Warburton
“The Law of Employment” (5th Edition), pages 201-204).
In this case, the evidence was quite clear and it was open to find that there was an express representation once the duties and
role of the position had been explained to Mr James, as they were, that Mr James expressly represented that he was competent
to do the job. Further, and alternatively, within those principles, he represented himself impliedly by accepting the position, the
duties and responsibilities of which had been explained to him, as being sufficiently competent to do the job, perform the
duties and to carry out the functions and requirements which had been explained to him by Mr MacPherson and by
Mr Sommerville. Further, there was uncontroverted evidence that he had expressly represented himself as a skilled logistics
manager to Mr MacPherson.
Moreover, even if he did have the requisite skill or competence, Mr James failed or neglected to use or demonstrate those
skills. Thus, despite warnings and counsellings, he did not demonstrate any or any sufficient competence to perform the job of
logistics manager, or, indeed, the lesser job of transport co-ordinator. Indeed, Mr James demonstrated, for the reasons which I
have expressed above, and on the basis of the findings which it was open to be made, and which I have set out above, that he
was actually and patently incompetent and/or that he neglected to exercise the required skills, if he did possess them.
Put another way, the Commissioner at first instance was entitled to find as she did:a)
That Mr James was unable to fulfil his obligations as the senior manager which he represented himself to be.
b)
He was actually incompetent and/or neglected to display any or any sufficient competence as a senior manager and as a
more junior manager when he was demoted.
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That he effectively actually misconducted himself by not fulfilling the requirements of two jobs which expressly and/or
impliedly he represented himself as competent to undertake.
46 The Commissioner was entitled to find, as she did and was correct in finding on those facts, that Mr James had committed
misconduct sufficient to justify summary dismissal, and that he was summarily dismissed. In any event, if there were no
summary dismissal then for the same reasons, a fortiori, it was open to find that the termination was entirely fair, because of
the major and protracted incompetence displayed by Mr James in two positions, at the very least. Alternatively, the dismissal
was not established to be unfair, for all of the above reasons.
Condonation
47 It was also alleged by ground 1 that even if there were misconduct it was condoned. In this case (see Rankin v Marine Power
International Pty Ltd [2001] VSC 150 (unreported) per Gillard J (delivered 21 May 2001)) (see also Byrne and Another v
Twaddle t/a Mount Hospital Pharmacy and Another (2003) 83 WAIG 5 at 15 (FB), Federal Supply and Cold Storage Co of
South Africa v Angehrn (1910) 103 LT 150 and McCasker v Darling Downs Co-Op Bacon Association (1988) 25 IR 107),
whilst the employer had full knowledge of the employee’s misconduct and retained him in his service, AIMS did not abandon,
deliberately or otherwise, the right to summarily dismiss the employee. Indeed, in September 2001, when Mr MacPherson
counselled and warned Mr James, he expressly reserved the employer’s right to dismiss and to dismiss summarily. There was
no condonation and that ground has no merit.
Ground 2
48 The second ground contains the allegation that Mr James was not paid what he was entitled to under the contract of
employment, namely an amount calculated on the basis that the salary was $60,000.00 for a nine month contract, not nine
twelfths of that sum, which would take into account that the contract was for nine months only. First, let me observe that on the
evidence of the witnesses and by examination of exhibit A1 (pages 31-32 (AB)), it is quite clear that the letter of 11 September
2001 from AIMS to Mr James does not contain the whole of the contract of employment; and the evidence of Mr James was an
admission that that was the case. That being so, the oral evidence of the contract and what it meant was admissible (see Knight
v Alinta Gas Ltd (2002) 82 WAIG 2392 at 2397 (FB)).
49 Exhibit R2, the letter of 28 June 2001, from Dunhills, which is unsigned, to Mr James, which he says that he did not receive,
nonetheless corroborates what Mr MacPherson said that he told Mr James and his evidence was accepted by the Commissioner
at first instance.
50 Even if that were wrong, there is an ambiguity in the written evidence of the contract requiring explanation, and
Mr MacPherson’s evidence, correctly accepted by the Commissioner, explains unequivocally what salary was agreed on.
Further, if those views be wrong, it is, on the face of it, an absurdity to allege that a salary expressed in annual terms would
apply as a whole to a lesser period than 12 months. Further, it is arguable that the contract of employment entered into initially
was terminated consensually and replaced by a new contract of employment when Mr James became transport co-ordinator at
Hakea Prison and that was an obstacle to his claim for payment of the contractual entitlements which he claimed. Further, his
claim could only be for a salary to the date of termination of his contract for misconduct, in any event, it being correctly
conceded by Mr McCorry, and not being asserted on appeal otherwise, that there was a right to terminate for misconduct.
51 It was open to find accordingly that Mr James was to be paid an annual salary of $60,000.00 expressed on a pro-rata basis to
cover a nine month contract; and that is what Mr MacPherson unambiguously told him on his accepted evidence. That is,
Mr MacPherson told Mr James what he was entitled to and he was therefore entitled, subject to the termination of the contract
as it occurred, to be paid nine twelfths of $60,000.00 for salary for the period of nine months. That evidence was clear and
accepted and it was open to be accepted. Further, there was evidence that there was no protest by Mr James about the amount
being paid, until after Mr James was dismissed. Insofar, also, as that constitutes admissible evidence of the performance of the
contract, as it clearly does, then it corroborates Mr MacPherson’s evidence of what the agreement was. It was not established at
all, for those reasons, that there was any benefit under the contract to which Mr James was entitled which he was not paid.
Finally
52 The Commissioner at first instance was correct to find as she did. The Commissioner was correct to dismiss the application.
53 For those reasons, I am satisfied that there was no error at first instance, discretionary or otherwise established by Mr James on
this appeal. No ground of appeal was made out. For those reasons, I would dismiss the appeal.
CHIEF COMMISSIONER W S COLEMAN—
54 I have read the reasons for decision of His Honour, the President. I agree with those reasons and have nothing to add.
COMMISSIONER J F GREGOR—
55 I have had the benefit of reading the Reasons for Decision of His Honour the President in draft. I respectfully adopt those
Reasons to which I add the following comments.
56 The Commissioner at first instance made a detailed series of findings on the evidence presented to her. She found that where
there was conflict between the evidence given by Mr James, the Appellant herein, and Mr McPherson, who gave the leading
evidence for the Respondent herein, that she preferred the evidence of Mr McPherson. The Commissioner expressed the
reasons why she reached that conclusion. Suffice to say her Reasons for Decision record findings which are indicative of a
failure by Mr James to perform the duties for which he was engaged. The Commissioner eventually concluded that Mr James
had not been unfairly terminated.
57 The Appeal does not take issue with the findings of fact made by the Commission and the findings therefore stand. In fact there
is no attack upon the finding that there was no unfair dismissal or that unfair dismissal was not established. It appears that the
Appeal is directed to the finding that Mr James had not fulfilled requirements of the job and had therefore misconducted
himself. In my view this approach is misconceived and the Appeal does not attack the fundamental findings of the
Commissioner at first instance. There can be no warrant in those circumstances for the Full Bench to interfere with the
Decision because the Appellant has not established that the exercise of discretion has miscarried (House v The King (1936)
55 CLR 499).
58 As His Honour the President has found the Decision was a discretionary one. The Full Bench has no warrant to interfere with it
unless it is established there was a miscarriage of that discretion. The Appellant has not even attempted to argue that there was
such a miscarriage and I respectfully agree with the President that Ground 1 is not made out. As for Ground 2 the clear finding
of the Commission was that the annual salary of $60,000.00 was to be expressed on a pro rata basis to cover the nine months
contract. In the face of such a finding based as it was upon the Commissioner’s determination of the credit of witnesses there is
no warrant to interfere with it. The evidence was clear and it was accepted there was no protest about the amount of money
which was paid to Mr James until after he was dismissed. This is consistent with Mr McPherson’s evidence of what the
agreement was. For those reasons I would dismiss Ground 2.
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59 The Appeal fails on both grounds and should be dismissed.
THE PRESIDENT
60 For those reasons the Full Bench dismissed the appeal.
Order accordingly
_________
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Decision
Appeal dismissed
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Order
This matter having come on for hearing before the Full Bench on the 1st day of May 2003, and having heard Mr G McCorry, as
agent, on behalf of the appellant, and Ms M G Saraceni (of Counsel), by leave, on behalf of the respondent, and the Full Bench
having reserved its decision on the matter, and reasons for decision being delivered on the 23rd day of May 2003 wherein it was
found that the appeal should be dismissed, it is this day, the 23rd day of May 2003, ordered that appeal No. FBA 55 of 2002 be and
is hereby dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
____________________
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THE PRESIDENT—
1

INTRODUCTION
This is an appeal by the above-named appellant employee against the decision of the Commissioner at first instance, made and
perfected on 27 March 2003 in application No 255 of 2003, whereby the Commissioner dismissed an application by the
appellant brought pursuant to s.29(3) of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).

1396
2
3

4

5

6
7

8

9
10

11
12

13

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

The appeal is brought pursuant to s.49 of the Act. It is not clear whether it is an appeal against a finding.
On the day fixed for the hearing of the appeal Mr P Mullally, Industrial Agent, appeared for the appellant. There was no
appearance by or on behalf of the respondent.
GROUNDS OF APPEAL
The appellant now appeals against the dismissal of the application, on the following grounds (see pages 2-5 of the appeal book
(hereinafter referred to as “AB”)):“1.
The learned Senior Commissioner erred in law when having listed the appellant’s application for hearing he
dismissed the appellant’s application, without hearing or taking any evidence on oath—
PARTICULARS
1.1
The appellant’s application was filed out of time and in his application the appellant sought to
obtain the benefit of Section 29(3) of the Industrial Relations Act.
1.2
When the application was called on for hearing on the 27th March 2003 the appellant’s Agent
opened the case on the question of Section 29(3) and indicated his intention to call the applicant to
give evidence in support of his application;
1.3
The learned Senior Commissioner at the conclusion of the appellant’s opening then invited
submissions from the Respondent;
1.4
At the conclusion of the submissions the learned Senior Commissioner then adjourned shortly;
1.5
Upon resumption, the learned Senior Commissioner then announced that he did not need to hear
evidence and proceeded to deliver oral reasons for decision at the conclusion of which he dismissed
the application;
1.6
The appellant was thereby denied his fundamental right to be heard.”
Ground 2 goes to the merits of the decision. As Mr Mullally correctly conceded, it would be unnecessary to decide ground
2 of the grounds of appeal if the Full Bench found for the appellant on ground 1.
“ORDERS SOUGHT ON APPEAL
(AS AMENDED)
3
That the Appeal be upheld.
4
That the decision of the Commission made 27 March 2003 in application number 255 of 2003 be suspended
and the matter be referred back to a single Senior Commissioner for hearing and determination according to
law and according to the reasons for decision of the Full Bench.”
S.27(1)(d)
The appellant appeared by an industrial agent. There was no appearance by or on behalf of the respondent. The Full Bench was
satisfied that the respondent had been duly served with notice of the hearing of the appeal (ie) notice of proceedings, and
proceeded to hear and determine the matter in the absence of the respondent, pursuant to the power conferred by s.27(1)(d).
BACKGROUND
The above-named appellant, Jose Rodriguez, (hereinafter called Mr Rodriguez) alleged that he was an employee who was
dismissed from his employment by the above-named respondent employer on 18 December 2002.
On 28 February 2003, Mr Rodriguez filed an application to the Commission, pursuant to s.29(1)(b)(i) of the Act, by which he
claimed that he was harshly, oppressively or unfairly dismissed and claiming an order for compensation. He made no claim for
reinstatement. That application was opposed.
S.29(2) of the Act requires that a referral by an employee under s.29(1)(b)(i) must be made not later than 28 days after the day
on which the employee’s employment is terminated, but subject to s.29(3). The date of termination of employment was alleged
to be 18 December 2002.
S.29(3) provides that the Commission may accept a referral by an employee under s.29(1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so.
The application, as originally made, seems also to be an application seeking an extension of time within which to make the
claim (see page 16 (AB)). The grounds of that application are as follows:“1.
The applicant is not familiar with his rights and English is not his first language.
2.
At the date of dismissal his boss told the applicant that he should accept the situation.
3.
A (sic) the date of dismissal he was required to sign a document agreeing to keep everything confidential.
4.
The applicant therefore felt constrained to not seek any advice.
5.
After being unemployed for 8 weeks he decided to seek advice and has now appointed Workclaims
Australia to act for him. He signed his Form 27 on the 18th February 2003.”
An answer and counterproposal was filed on behalf of the respondent on 6 March 2003, which does not comply with the
Industrial Relations Commission Regulations 1985 (as amended) but nonetheless opposes the application.
The matter came on for hearing by the Commission, on its own motion, on 27 March 2003, for the Commission to hear and
determine why it would be unfair not to accept the application out of time. Mr Mullally, industrial agent, appeared for
Mr Rodriguez and Mr Parks, the managing director, represented the respondent. Submissions were made on behalf of the
appellant, at first instance, by Mr Mullally. Submissions were made by Mr Parks who advised that much of what was being
said was not in issue. The Commissioner at first instance therefore went on to dismiss the application.
BACKGROUND
On 28 February 2003, the above-named appellant, by his agent, filed an application in the Commission alleging that he had
been unfairly dismissed from his employment by the respondent, on 18 December 2002. The basis of the claim was that he had
suffered an injury to his elbow at work. He was a machinist by occupation. Further, it was said that the evidence would be that
he was medically assessed as fit to do light duties only instead of his normal machinist duties. He alleged that he was
dismissed, (not retrenched for redundancy), because he was unfit to perform those duties although he had apparently recovered
for the most part. It should be said that the answer (see AB 17-21), which has with it, contrary to the rules, a copy of a letter,
dated 5 March 2003, seems to say that the application was opposed because the applicant had agreed to a “voluntary
redundancy”, on terms set out in that letter.
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The application under s.29(1)(b)(i) claiming unfair dismissal, was filed some 44 days after the date of the alleged dismissal.
The basis of the application appears above and appears in the appeal book at (AB 16).
THE HEARING
At the hearing at first instance to determine the question of extension of time within which the Commission might accept the
refusal of the claim, if it deemed it fair to do so, Mr Mullally representing the appellant, referred to Mr Rodriguez’ case, that
was that he was injured on 18 September 2002; and that because of the appellant’s condition, even though he was improving,
he was dismissed from employment by his supervisor, Mr Tony Baxter. The case was, too, that his dismissal was as Mr Baxter
told him, to be described as a redundancy. Further, he was told by Mr Baxter, and this would be his evidence it was said, that
he would have to sign a document to that effect. In fact he did sign the document and received monies pursuant to it.
At (AB 24-26), Mr Mullally outlined the evidence which his client would give to the Commission. The reasons for the delay in
filing the application were that canvassed by Mr Mullally (AB 26-27).
Mr Mullally then also informed the Commission that he proposed to call the applicant. Then in reply the Senior Commissioner
said that he had not anticipated that Mr Rodriguez would be called. Mr Mullally said:MR MULLALLY: “Well, I’m in your hands, sir. I - - ultimately you have to make a judgment and perhaps it could
be done by submissions. I’m happy for it to be done on that basis but I —
BEECH SC: Yes, I see. All right.
MR MULLALLY: Perhaps it may be a case where having heard from the respondent we then decide what -—
BEECH SC: Yes, all right. Thank you, Mr Mullally. Mr Parks, it would seem to me that if Parks Industries Pty Ltd
is going to disagree with- - - is going to disagree with what Mr Mullally has said, that in fairness I ought to allow
Mr Rodriguez to give evidence so that I can at least give him the opportunity to say it in his own words and give
you an opportunity to cross-examine him. So if I do that I’ll ask him to give evidence and you will have the
opportunity to give your evidence in reply. Does that cause you any difficulty if I do it that way?
MR PARKS: Well, what if I agree with what he says?
BEECH SC: Then there’s no need because what Mr Rodriguez would say is not in dispute. I had assumed it was in
dispute because of the answer that’s been filed.”
Mr Parks then said quite clearly that he, Mr Parks, had the voluntary redundancy agreement and Mr Rodriguez signed it “so
I’ve got nothing else to add”.
It is to be noted that Mr Mullally’s submission was that, if Mr Rodriguez’ evidence was taken as “a prima facie case”, he did
make out a very clear case of unfair dismissal. Also, on the face of it given that his first language is not English he has and had
a handicap in the matter.
Mr Mullally also canvassed the evidence at (AB 26) which would be given to explain the delay in the filing of the application..
The Commissioner at (AB 28) advised the parties that he was not certain that the matter could be dealt with without calling
evidence.
Mr Mullally went on to submit that it would be demonstrated that the agreement was neither “ voluntary or a redundancy”.
That, of course, was in direct conflict with what Mr Park’s case was. Mr Mullally’s submissions related to the evidence which
would be given including evidence relating to the reason for the application being filed 44 days late. Mr Parks submitted that
the prejudice to the respondent if the claim were “to go forward”, was that “I’ve done everything legally and within my rights
and waited too long for a response”. Mr Parks also submitted that to grant an extension of time would “open the floodgates to
everyone employed for the last 15 years to come forth”. For the applicant it was submitted that no prejudice would be suffered
by the respondent company. The Senior Commissioner then said that he would stand the matter down for five or ten minutes
and go through the notes which he had made.
The Senior Commissioner then said:“It would seem to me that the issue is this: If I am able to decide the matter on the basis of Mr Mullally’s
submissions, then there may be no need for Mr Rodriguez to give evidence this morning in support of those
submissions. If, however, I reach the conclusion that some of the issues that Mr Mullally raises are matters that I
ought hear from Mr Rodriguez on before deciding the matter, then I will ask Mr Rodriguez to give evidence briefly
and allow him to be cross-examined.”
Having stood the matter down, the Senior Commissioner returned and dismissed the matter.
The Commission decided the matter on the basis that, if Mr Rodriguez had given evidence, the evidence would have been as
Mr Mullally had outlined it to the Commission.
The reasons for the decision to dismiss the application, summarised, are as follows:(1)
That whilst the appellant found the termination of his employment disturbing and even frightening, and
further, was concerned that he did not get a copy of the voluntary redundancy agreement which he had
signed and which he had been persuaded not to discuss with anyone, he was unable to accept that
Mr Rodriguez was as disturbed as he suggested. (It is difficult to understand how such a finding could be
made without hearing Mr Rodriguez).
(2)
(a)
That the Commission was persuaded that Mr Rodriguez decided to pursue the claim of unfair
dismissal more because he had been unemployed for eight weeks than because of the merit of the
claim.
(b) In that regard the Commissioner placed weight on the fact that the appellant sought only
compensation and not reinstatement.
(c) That the Commission was not satisfied that there was an acceptable explanation for the delay.
(3)
As to the merit of the application,
(a) Mr Rodriguez returned to work in October 2002 after his injury of 18 September 2002.
(b) It was not apparent from those dates that Mr Rodriguez was not able to do his job properly.
(c) The statement by Mr Parks that there was a need to reduce the workforce in the quiet period leading up
to Christmas was quite plausible.
(d) Mr Rodriguez’ suggestion that he was dismissed because of his injury was equally matched by the
evidence of the company that there was a need to reduce the size of the workforce. (This finding of
course, demonstrates part of the conflicting evidence between the parties).
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(e) On its face, the voluntary redundancy agreement was one that he could have refused to sign and
Mr Rodriguez faced the task of having to persuade the Commission that the document was incorrect or
that there was some other reason why he put it to one side.
(f) The first that the respondent knew of the appellant contesting the dismissal was when the application
was lodged and served, namely, two and a half months after the dismissal.
(g) There was a prejudice to the respondent in having to defend a claim where, even accepting the
evidence that Mr Rodriguez would give, the merit was not substantial.
Generally speaking, in this Commission, as has many times been stated, the Commission is entitled to act upon the assertions
of advocates from the bar table even though such assertions are not made on oath, or even if the advocate might not have been
competent as a witness according to the ordinary rules of evidence, to make them. If the correctness of these assertions is
challenged however, it would at least be imprudent on the part of a Commissioner not to further examine the matter so as to
satisfy her/himself of the actual facts, if need be, by evidence formally given. (See The Queen v The Commonwealth
Conciliation and Arbitration Commission and Others; Ex parte The Melbourne and Metropolitan Tramways Board [1965]
113 CLR 228 at 243 per Barwick C J.) Further, as Menzies J said in the same case at page 252:“An arbitrator would, no doubt, usually refuse to act merely upon the representations of parties made before him if
there were a genuine dispute about the relevant facts, but it is a far cry from such a rule of fairness and prudence to
an insistence that there cannot be arbitration within the meaning of s.51(xxxv) of the Constitution unless the
arbitrator hears and decides upon sufficient evidentiary material submitted to him by the parties.”
As Kirby J said, too, in Coal and Allied Operations v Australian Industrial Relations Commission (2000) 74 ALJR 1348 at
1360:“It seems clear from the passage which I have cited that Giudice J’s conception of the “supervisory” role of the Full
Bench was such that he felt that it authorised him to consider whether or not as a member of the Full Bench he was
“satisfied” of the conclusions to which Boulton J had come on the basis of the same evidentiary material. I say
evidentiary material because, as is the case in many tribunals (and as has long been the case in the Commission and
its predecessors), decisions are made on materials that could not be described as “evidence” strictly so called. The
entitlement of the Commission to act in reliance on such materials, at least in given circumstances, has been
acknowledged by this court.”
His Honour cited, inter alias, the Tramways Case (op cit) and The Queen v Williams; ex parte Australian Building
Construction Employees’ and Builders Labourers Federation (1982) 153 CLR 402 at 411.
NATURAL JUSTICE OR PROCEDURAL FAIRNESS DENIED?
This Commission is bound by the rules of natural justice or procedural fairness. (See Hocks v Ken and Faye Davies t/a
Kembla Built-In Furniture (1987) 67 WAIG 1527 (FB), RRIA v AMWSU and Others (1986) 66 WAIG 1553 (IAC),
RRIA v AMWSU and Others (1990) 70 WAIG 2083 (IAC); DeVos and Minit Australia Pty Ltd (2003) 83 WAIG 219 at 222-4).
As a manifestation of the duty to afford procedural fairness or natural justice, the following are some of the relevant principles
which apply. (See DeVos and Minit Australia Pty Ltd (op cit) and the cases cited therein as well as the cases referred to
hereunder):(1) The Commission is required to afford parties a reasonable opportunity to present their cases.
(2) There is no obligation on the Commission to ensure that the parties take advantage of that opportunity or to
make the case for a party.
(3) A tribunal should not proceed while relying on the parties to assert their rights where to do so would deny the
parties the opportunity to be heard.
(4) (a) However, whilst this Commission normally proceeds by way of oral hearings, in contested matters, it
does not and does not need to do so where there is no question of credibility, or no contested issues of
fact or where facts are agreed or admitted, or where such a course is agreed by the parties, or where the
Commission in the proper exercise of its discretion under s.27, directs otherwise. (S.26(1)(a) is not
present for mere effect).
(b) For example, in this Commission, assertions from the bar table are often and can be accepted as
evidence within the principles which I have set out above.
(5) An oral hearing is necessary in my opinion, in this Commission:(a) Wherever there is a conflict of evidence. (See Heatley v Tasmanian Racing and Gaming Commission
(1977) 137 CLR 487 at 516 per Aickin J. See also, The Queen v The Commonwealth Conciliation and
Arbitration Commission and Others; Ex parte The Melbourne and Metropolitan Tramways Board (op
cit)).
(b) Where persons are unable to express themselves in writing and may not have access to assistance to
enable that to occur. (See Chen Zhen Zi v Minister for Immigration and Ethnic Affairs and Others
(1994) 121 ALR 83 (FCFC) and see also Jeffs v New Zealand Dairy Production and Marketing Board
[1966] 3 ALL ER 863 (PC).
(c) Where personal characteristics are at issue. (See for example Exell v Harris (1983) 51 ALR 137 per
Neaves J (a promotion appeal)).
(d) Where the allegations are grave. (See Finch v Goldstein (1981) 36 ALR 287 per Ellicott J at 304 and
Ansell v Wells (1982) 43 ALR 41 per Davies J at page 52.
(6) What I have said does affect the use of documents, concessions, admissions, affidavits and written evidence of
all types in the Commission. I am referring to the use of oral evidence and the right to be heard orally as an
element of the affording of procedural fairness. In other words, the hearing of oral evidence in the context of
what I have said in these reasons, is not always an essential element of the proper affording of procedural
fairness.
CONCLUSIONS
In this case there were direct and fundamental conflicts of evidence foreshadowed and a direct collision between the parties
concerning the fundamental issue of whether there was a voluntary redundancy or a dismissal of the employee by the
employer. This issue itself could not be resolved as the Commission did by making findings of credibility without seeing the
witnesses under examination or cross-examination, on oral submissions on behalf of the parties from the bar table. Indeed, to
do so was contrary to the authority which I have cited above. In this case, there was a genuine dispute about the relevant facts

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1399

which could only be properly resolved by the parties being given the opportunity to adduce oral evidence in the case after the
applicant, as his agent foreshadowed, gave his evidence. No positive finding could be made on the evidence before the
Commission merely as it was foreshadowed from the bar table. Given the significance of the strength or otherwise of the
appellant’s case and of the explanation for the delay and the divergence between the cases of the two parties, the conflict could
only be resolved on the authorities which I have cited above, by giving the parties the opportunity to call oral evidence. Thus,
having heard and seen the witnesses, the Commission could make whatever findings the Commission decided that it should
make. As it was, findings were made which assessed matters based on the mere plausibility of assertions of fact from the bar
table instead of evidence on oath or affirmation subject to cross-examination. Those findings, which required oral evidence to
be properly made, were those outlined by me above in paragraph 25 (1), (2) and (3). Such findings could not be made without
hearing the witnesses, seeing the witnesses and assessing their credibility and in the light of that advantage.
32 Inferences from conflicting facts, not the subject of oral evidence, could not correctly be made in this case and could not be
made in a procedurally fair manner, in the circumstances of the case.
33 This was a clear case where the denial of the right to call oral evidence as it was intended to do so, occasioned clear procedural
unfairness to Mr Rodriguez.
34 On a fair reading of the transcript of proceedings too, there was no agreement by Mr Mullally to any other course.
35 I find for those reasons that the appellant was not afforded procedural fairness or natural justice.
The principle in Stead v SGIC (1986) 161 CLR 141
36 Of course, the matter does not end there. The appellant is not entitled to relief unless he establishes that by the denial of natural
justice or procedural fairness he has been deprived of the possibility of a successful outcome. To negate that possibility, it
would be necessary for the Full Bench to find that a properly conducted trial could not possibly have produced a different
result. Such a finding was not open to be made. In this case, it was abundantly clear that a hearing on the oral evidence was
necessary to resolve questions of credibility and conflict in evidence and might have produced a different result had such a
hearing taken place, with the Commission seeing and hearing the witnesses. It is not certain but there was some indication that
there might have been more witnesses called for the appellant than Mr Rodriguez himself. For those reasons I was of the
opinion and would find that, within the meaning of the principle in Stead v SGIC (op cit), this Full Bench would not be able to
find that a properly conducted hearing could not possibly, on the oral evidence, have produced a different result than the result
which was achieved at first instance.
FINALLY
37 I would add that in deciding the question of extension of time, the Commission at first instance might derive some assistance
from the discussion of extension of time in relation to other limitation periods such as are reported in cases like Brisbane South
Regional Health Authority v Taylor (1996-1997) 186 CLR 541 and Girando and another v Girando (1997) 18 WAR 450 (FC).
See also, Baker v Shire of Albany (1994) 14 WAR 46 (FC) and Clayton v Aust (1993) 9 WAR 364 (FC).
38 Finally, for those reasons, I concluded that the appellant was not afforded procedural fairness. Therefore, I joined my
colleagues in upholding the appeal and making the orders which the Full Bench made in this matter.
COMMISSIONER S J KENNER—
39 I have had the benefit of reading in draft form, the reasons for decision of the President. I am in general agreement with those
reasons and add the following brief observations of my own.
40 It would seem that there would only be limited circumstances arising where the Commission would determine whether to
exercise its discretion pursuant to s 29(3) of the Industrial Relations Act 1979 (“the Act”), to extend time for the referral to the
Commission of an application alleging harsh, oppressive or unfair dismissal, without the need to hear evidence on matters in
issue.
41 A first circumstance could be where there are admissions by an applicant, on all relevant issues to be determined. A second
circumstance would seem to be where there is common ground between the parties on the relevant factors to consider, by way
for example, of an agreed statement of facts with the Commission being requested to determine the application, based on those
agreed facts.
42 In the case at first instance, the Commissioner, in effectively precluding the appellant from giving oral evidence, which, from a
fair reading of the transcript, he clearly wished to do, denied the appellant natural justice in the circumstances of the case given
the conflict on the facts. In my opinion, this denial did deprive the appellant of the possibility of a successful outcome: Stead v
SGIC (1986) 161 CLR 141.
43 It was for these reasons that I considered that the appeal should be upheld and the matter remitted to the Commission at first
instance, for further hearing and determination.
COMMISSIONER S WOOD—
44 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
THE PRESIDENT—
45 For those reasons, the Full Bench upheld the appeal. The operation of the decision at first instance is suspended and the matter
remitted to the Commission at first instance to be heard and determined according to law and the reasons of the Full Bench
herein.
_________
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_________________________________________________________________________________________________________
Decision
Appeal upheld, order at first instance suspended and matter remitted to the Commission
Appearances
Appellant
Mr P E Mullally, as agent
Respondent
No appearance
_________________________________________________________________________________________________________
Order
This matter having come on for hearing before the Full Bench on the 23rd day of May 2003, and having heard Mr P E Mullally, as
agent, on behalf of the appellant, and there being no appearance by or on behalf of the respondent, and the Full Bench having
determined that the appeal should be upheld, and that reasons for decision will issue at a future date, and the applicant herein
having waived its rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 23rd day of May 2003,
ordered as follows:(1) THAT appeal No. FBA 6 of 2003 be and is hereby upheld.
(2) THAT the decision of the Commission made at first instance in matter No. 255 of 2003 given on the 28th
day of March 2003 be and is hereby suspended and the matter be and is hereby remitted to the
Commission at first instance to be heard and determined according to law and the reasons of the Full
Bench herein.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

FULL BENCH—Unions—Application for Alteration of Rules—
2003 WAIRC 08430
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
IN THE MATTER OF AN APPLICATION BY THE UNITED FIREFIGHTERS UNION OF
WESTERN AUSTRALIA PURSUANT TO S.62(2) OF THE INDUSTRIAL RELATIONS ACT
1979, APPLICANT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER P E SCOTT
COMMISSIONER J L HARRISON
DELIVERED
TUESDAY, 3 JUNE 2003
FILE NO/S.
FBM 1 OF 2003
CITATION NO.
2003 WAIRC 08430
_________________________________________________________________________________________________________
Decision
Appearances
Applicant

Application dismissed

Mr R J Walker, Industrial Officer, and with him Mr A E Drewett, Secretary of the United Firefighters
Union of Western Australia
_________________________________________________________________________________________________________
THE PRESIDENT—
1
2
3

4
5

Reasons for Decision

INTRODUCTION
This is an application by the United Firefighters Union of Western Australia for the alteration of its rules pursuant to s.62(2) of
the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).
That body is an “organisation” as that term is defined in s.7 of the Act, which means that it is registered as an organisation
under the Act.
The application is an application to alter the rules of the above-mentioned organisation and is made pursuant to s.62(2) of the
Act, which gives jurisdiction to the Full Bench to authorise the Registrar to register any alteration of the rules of an
organisation which relates to its name, the qualification of persons for membership or a matter referred to in s.71(2) or (5) of
the Act. Otherwise, the Registrar is prohibited from registering such an alteration to the rules.
The application herein was filed on 27 March 2003 and bears the common seal of the applicant organisation and the signature
of its secretary.
The application seeks the amendment of rule 5 – Eligibility, and, in particular, rule 5(e)(14)(b) so that it will read as follows:“(14)
Any person employed:(a)
By the Western Australian Bush Fires Board; or
(b)
As storeman, store officer, general assistant and technical officer by the Western Australian Fire Brigades
Board.”
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That means that the existing exclusion from membership of communications officers, trainee communications officers and
communications supervisors (I will refer to all three occupations hereinafter as communications officers) presently expressed in
rule 5(e)(14)(b) will not exist and those officers will, if this application is granted, be eligible for membership of the applicant
organisation.
6
Particulars of the amendments appear also in the notice of the application dated 1 April 2003 contained in the Western
Australian Industrial Gazette ((2003) 83 WAIG 1072) published on 23 April 2003.
7
Regulations 98(1) and (3) of the Industrial Relations Commission Regulations 1985 have been complied with.
8
Rule 40 is the alteration of rules rule of the applicant organisation, and that reads as follows:“(1)
No amendment, repeal or alteration of the Rules of the Union shall be made unless the amendment, repeal
or alteration has been passed and approved by a vote of the majority of Members of the Union present in
person at a general meeting of the Union specially called for that purpose, of which fourteen (14) days
previous notice specifying the time, place and objects of the meeting has been given by publishing a copy of
a notice thereof in a newspaper circulating generally in the district in which the office of the Union is
situated, by posting a copy of the notice in a conspicuous place outside that office and by posting a copy of
the notice at all places of work.
(2)
The Secretary shall publicise any Rule change adopted by a general meeting of the Union, the reasons
therefore and that the Members or any of them can object to the proposed alteration by forwarding a written
objection to the Registrar within 14 days after the date of resolution by written notices thereof being
displayed and made available to the Members at the registered office of the Union and at all places of work
and in other ways likely to come to the attention of Members.
(3)
Notwithstanding anything contained in this Rule where the Branch is required by law to amend its Rules
such amendment when endorsed by a simple majority of the Committee of Management shall be deemed to
have been made in compliance with the procedural requirements of this Rule.”
9
By virtue of s.62(4) of the Act, s.55, 56 and 58(3) apply with such modifications as are necessary to and in relation to an
application by an organisation for alteration of a rule of a kind referred to in s.62(2) and referred to by me above.
BACKGROUND, ISSUES AND CONCLUSIONS
10 Following the requirement of s.55(1) & (2) of the Act, namely that a notice of the application and a copy of the rules of the
organisation as they relate to the qualification of persons for membership, etc, and a notice that persons may object within the
time and in the manner prescribed, was published in the Western Australian Industrial Gazette on 23 April 2003, more than
30 days before the hearing of this matter which took place on 26 May 2003.
11 The Full Bench is required to refuse an application such as this, unless it is satisfied as to a number of matters (see s.55 of the
Act). That requirement is a mandatory requirement (see s.56 of the Interpretation Act 1984 (as amended)).
12 First of all, it is necessary to look at the evidence:(a) There is a statutory declaration of the secretary of the applicant, Mr Anthony Edward Drewett, filed herein and
declared on 27 March 2003.
(b) The alteration to the rules sought in this matter has been approved in relation to its rules by the related federal
organisation, the United Firefighters Union of Australia.
13 The proposed alteration to the rules, the subject of this application, was to be dealt with by a meeting of the applicant in
August 2002, but that meeting was unable to take place because there was a lack of the quorum prescribed by the rules.
14 At a meeting which was quorate according to the rules of the organisation ((ie) an annual general meeting held on 26 February
2003), the meeting resolved to approve the alteration and authorised an application to this Commission for the alterations to be
registered. The minutes of the meeting are annexed to Mr Drewett’s declaration.
15 I am satisfied from Mr Walker’s evidence from the bar table that the resolution approving the proposed alteration was carried
by the majority of the financial members present and voting as the rules require.
S.55, s.56 and s.62(4) Requirements
16 Further, the following actions were taken by Mr Drewett according to his evidence to have the proposed variation to the rules
dealt with in accordance with the rules of the applicant and in accordance with s.62 of the Act:(a) A notice was published in “The West Australian” newspaper on 24 January 2003, advertising the time and date
of the annual general meeting. Included in the advertisement is notice of the proposed rule change and the
purpose for the rule change.
(b) In accordance with rule 14, general meetings and special general meetings, a notice giving at least 14 days
notice stating the date, time, place and the business to be transacted at the annual general meeting (including the
proposed rule change) was faxed to each workplace on 10 February 2003 (see attachment 12 to Mr Drewett’s
declaration).
(c) Mr Drewett’s evidence is that the practice of the union is for all union faxes to be placed on workplace notice
boards. All notices are also posted on the notice board at the front of the union office.
(d) On 13 February 2003, a notice advising a change of venue for the annual general meeting was faxed to all
workplaces (see attachment 13).
(e) A reminder notice of the annual general meeting was faxed to all workplaces on 19 February 2003.
(f) The annual general meeting held on 26 February 2003 resolved to endorse the proposed amendments and did
so.
(g) Minutes of the meeting were posted to each workplace and subsequently placed on each workplace union notice
board.
(h) In accordance with rule 40, the acting secretary, Mr John Walker, faxed a notice to each workplace publicising
the rule change adopted by the annual general meeting, the reason for the change, and also advising that
members could object to the proposed alteration by forwarding a written objection to the Registrar at the
Western Australian Industrial Relations Commission within 14 days. That document, which is attachment 16, is
dated 4 March 2003 and is marked “faxed” and contains what it is said to contain.
(i) The applicant’s committee of management meeting on 13 March 2003 noted the mail out of the annual general
meeting minutes and resolved that the secretary be authorised to “progress” the proposed rule change in the
Commission.
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It was Mr Drewett’s evidence that the applicant has a process of faxing notices and circulars to all workplaces.
To ensure all financial members at that workplace have access to the union’s notices and information, the long
established practice is for the first person receiving a union fax to place the material on the union’s notice
board. Copies of the faxed notices/circulars are also posted out to each workplace with the minutes of the
previous committee of management meeting. The process has worked well over a long time and ensures that all
financial members are kept informed of union information. Each shift coming onto duty checks the notice board
for updated or new information from the union.
17 I accept that evidence.
18 There were no objections to the alterations filed in the Commission, or otherwise notified.
19 The rules provide for the alteration of the rules by reasonable notice, insofar as it is necessary to so find.
20 The rules of the organisation relating to elections for office provide for election by secret ballot in conformity with s.56(1) of
the Act, again insofar as it is necessary to so find.
21 Reasonable steps have been taken to adequately inform the members of the intention of the organisation to apply for
registration of the proposed alterations to the rules of the organisation and that the members or any of them may object to the
making of the application or to those rules or any of them by forwarding a written objection to the Registrar on Mr Drewett’s
above evidence, which I accept.
22 Having regard to the structure of the organisation and any other relevant circumstance, the members have been afforded a
reasonable opportunity to make such an objection.
23 Because none have objected, less than 5% have certainly objected. No-one has objected to this application.
24 It is also a fact, on the undisputed evidence, that both the applicant and the Civil Service Association of Western Australia
(Incorporated) (hereinafter referred to as “the CSA”), another organisation of employees, registered under the Act, that an
agreement has been reached as to coverage by the applicant of communications officers.
25 There is correspondence forming part of exhibit 1 herein which is evidence of the fact that the occupation of communications
officers as described in rule 5(e)(14)(b) currently, now sought to be a grounds of eligibility for membership of the applicant
rather than being excluded from coverage by the applicant organisation, was formerly an occupation which made employees
eligible for membership of the applicant. That is before more recently persons were excluded from membership of the
applicant and were eligible for membership of the CSA only. According to the correspondence, as I find, the applicant should
have coverage of communications officers who wear uniforms and are part of the firefighting teams, and that is now agreed
between the CSA and the applicant.
26 As I understand it, the assertion from the bar table, which I accept, is that all communications officers have now joined the
applicant. I would point out that they are not, of course, currently eligible to do so, because they are excluded. Any
membership, therefore, is invalid.
27 Communications officers will, even if this application is granted, remain eligible to join the CSA, and the Full Bench asked
about that matter in the context of any overlapping of coverage. It is fair to observe, however, that, given the history of former
membership and the nature of the role of communications officers, as well as the agreement between the two organisations,
namely the CSA and the applicant, I was satisfied that pursuant to s.55 of the Act, notwithstanding the overlap in membership
coverage, there is good reason consistent with the objects prescribed in s.6 of the Act, to permit registration of the alteration
sought; indeed to authorise it.
28 Next, the object of s.6(g) is advanced by such an order being made because the rule is being altered to bring it in line with the
rules of a federal organisation, the United Firefighters Union of Australia.
29 Such coverage would also enable the applicant to apply for a state award (there being none presently), to cover
communications officers.
30 I am satisfied, on the evidence, and for all of those reasons, therefore, that all of the relevant requirements of s.55 and s.56 of
the Act, modified because this is an application for alteration of rules and not for registration of an organisation, have been met,
save and except for s.55(4)(a).
S.55(4)(a) of the Act
31 The question arises then within the meaning of s.55(4)(a) whether rule 40 has been complied with. Rule 40 is a mandatory rule.
I am satisfied that it has been complied with in every respect except one.
32 Inter alia, rule 40 requires that an alteration to rules must be passed and approved by a majority of members present in person
“at a general meeting of the Union specially called for that purpose” (my emphasis), and of which the requisite previous notice
prescribed by the rule has been given.
33 Rule 13(2) provides for general meetings and special general meetings, two separate and distinct categories of meeting. (See
also Rule 14).
34 In this case, notice was given of a special general meeting to be held in August 2002, which could not be validly held, because
no quorum was achievable.
35 Notice was given then of the annual general meeting of 26 February 2003. The notice included notice being published in “The
West Australian” newspaper of 24 January 2003 that the proposed rule changes would be considered at that meeting. In that
notice, and in the other notice forwarded to notice boards and placed on notice boards, the meeting called an annual general
meeting. At the meeting, too, business other than the business of the alteration of the rules was considered. However, the notice
given was notice of an annual general meeting. The business to be dealt with was the business of an annual general meeting. I
am not satisfied that the meeting which approved the alterations was a meeting called especially for the purpose of considering
the proposed alterations within the meaning of rule 40 of the rules of the applicant.
36 Thus, I am unable to find that the alteration which was authorised by an annual general meeting, was authorised in accordance
with the rules of the applicant. Thus, too, not being satisfied that s.55(4)(a) of the Act has been complied with, I am required to
refuse the application and dismiss it.
37 In all other respects, I would have been satisfied that the application should have been granted, having regard to s.55, s.56,
s.62(2) and (4), s.26(1)(a), s.26(1)(c) and s.6(e), (f) and (g) of the Act.
38 I would add that I have some sympathy with the officers of the applicant, because it is clear that it is difficult to obtain a
quorum for meetings which are not general meetings. However, as the Full Bench suggested, part of any new process of
application for the authorisation of these alterations might be the holding of a special general meeting called in accordance
with rule 40, and complying with rule 40 by proper notice, etc, but held on the same day as an annual general meeting to
attempt to obtain a quorum for the former. However, that is a matter for the applicant. In any event, I note that such a meeting
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can be held on 14 days notice only (see rule 40), and that might be an option which the applicant’s officers would wish to
consider. But that after all is a matter for the applicant and not for the Full Bench.
39 For those reasons, I somewhat reluctantly agreed to dismiss this application.
COMMISSIONER P E SCOTT—
40 I have had the benefit of reading the Reasons for Decision of His Honour, the President. I agree with those Reasons and wish
to note, in particular, that I too reluctantly agreed to dismiss the application on the basis that s.55(4)(a) of the Industrial
Relations Act 1979 has not been satisfied. This is because the meeting at which the members resolved to alter the rules was not
a meeting called especially for the purpose of considering the proposed alterations.
COMMISSIONER J L HARRISON—
41 I have had the benefit of reading the reasons for decision of His Honour, the President. I agree with those reasons and have
nothing to add.
THE PRESIDENT—
42 For those reasons, the application was dismissed.
_________
2003 WAIRC 08382
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
IN THE MATTER OF AN APPLICATION BY THE UNITED FIREFIGHTERS UNION OF
WESTERN AUSTRALIA PURSUANT TO S62(2) OF THE INDUSTRIAL RELATIONS ACT
1979, APPLICANT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER P E SCOTT
COMMISSIONER J L HARRISON
DELIVERED
MONDAY, 26 MAY 2003
FILE NO/S.
FBM 1 OF 2003
CITATION NO.
2003 WAIRC 08382
_________________________________________________________________________________________________________
Decision
Appearances
Applicant

Application dismissed

Mr R J Walker, Industrial Officer, and with him Mr A E Drewett, Secretary of the United Firefighters
Union of Western Australia
_________________________________________________________________________________________________________
Order
This matter having come on for hearing before the Full Bench on the 26th day of May 2003, and having heard Mr R J Walker,
Industrial Officer, and with him Mr A E Drewett, Secretary of the United Firefighters Union of Western Australia, on behalf of the
applicant organisation, and the Full Bench having determined that the application herein should be dismissed, and that reasons for
decision will issue at a future date, it is this day, the 26th day of May 2003, ordered that application No. FBM 1 of 2003 be and is
hereby dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

FULL BENCH—Unions—Declarations made under
Section 71—

CORAM

DELIVERED
FILE NO/S.
CITATION NO.

2003 WAIRC 08378
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
IN THE MATTER OF AN APPLICATION BY THE CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA (INCORPORATED), APPLICANT
NEVILLE JOHN JONES AND DIANE MARGARET ROBERTSON, INTERVENERS
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
FRIDAY, 23 MAY 2003
FBM 4 OF 2003
2003 WAIRC 08378
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_________________________________________________________________________________________________________
Decision
Declaration granted
Appearances
Applicant
Mr D H Schapper (of Counsel), by leave and with him Mr J Dasey, Senior Industrial Officer
Interveners
Dr J J Hockley (of Counsel), by leave, and with him Mr B R Jackson (of Counsel), by leave
_________________________________________________________________________________________________________
Reasons for Decision
THE PRESIDENT AND COMMISSIONER P E SCOTT—
INTRODUCTION
1
These are the reasons of the President and Commissioner P E Scott.
2
This is an application by the Civil Service Association of Western Australia (Incorporated) (hereinafter referred to as “the
CSA”), and made pursuant to s.71 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”). By
the application, which, by virtue of s.71, is an ex parte application, the CSA has applied for a declaration by the Full Bench
pursuant to s.71(2) of the Act that the Community and Public Sector Union, SPSF Group, Western Australian Branch
(hereinafter referred to as “the CPSU”) is the counterpart federal body of the CSA, a state organisation as defined in s.71(1) of
the Act.
3
The grounds of the application are that the requirements for issuing the declaration as prescribed in s.71(3) and (4) of the Act
have been satisfied.
4
The application was filed on 15 April 2003. It bears the seal of the CSA and the signature of its senior industrial officer,
Mr John Dasey. At all material times, the CSA was (and remains) an “organisation” as that term is defined in s.7 of the Act. At
all material times, therefore, it was a “state organisation” as defined in s.71(1) of the Act. The application was heard on 12 May
2003 by the Full Bench.
5
The “CPSU, the Community and Public Sector Union, Western Australian Branch” (see exhibit 1, the branch rules, rule 2 –
Name) is the Western Australian branch of an organisation of employees registered under the Workplace Relations Act
1996 (hereinafter referred to as “the Commonwealth Act”), namely the CPSU (see the CPSU rules, exhibit 1, rule 1 – Name).
The Commonwealth Act is defined in s.7 of the Act as “the Workplace Relations Act 1996”.
6
“Branch” is defined as in s.71(1) of the Act to mean “the Western Australian Branch of an organisation of employees registered
under the Commonwealth Act”.
7
“Counterpart Federal Body” is defined in s.71(1) of the Act as follows:“in relation to a State organisation, means a Branch the rules of which –
(a)
relating to the qualifications of persons for membership; and
(b)
prescribing the offices which shall exist within the Branch,
are, or, in accordance with this section, are deemed to be, the same as the rules of the State organisation relating to
the corresponding subject matter; and”
8
“State organisation” means an organisation of employees that is registered under Division 4 of Part II.
NOTICE OF INTERVENTION
9
Two members of the CSA, one a former president, Ms Diane Margaret Robertson, and another member, Mr Neville John
Jones, gave through a person named as their agent, Ms Megan in de Braekt, notice of intention to seek leave to intervene in the
proceedings pursuant to s.27(1)(k) of the Act. Indeed, Ms Robertson had authorised another agent, Mr Graham McCorry, to act
with Ms in de Braekt for her. We will return to those questions later in these reasons.
REPRESENTATION AND RIGHT OF AUDIENCE
10 At the commencement of proceedings the Full Bench inquired of Ms in de Braekt, who purported to appear on behalf of
Ms Robertson and Mr Jones by way of warrant, as agent, in what capacity she purported, in fact, to appear. There was a
general warrant in the Commission authorising her to act as agent for Mr Jones in various matters and a warrant authorising her
to act as agent for Ms Robertson, along with Mr McCorry, dated 7 May 2003 and filed herein on 8 May 2003.
11 However, Ms in de Braekt informed the Full Bench that she has been admitted as a legal practitioner in this state by the
Supreme Court of Western Australia, and that she held, at the time of hearing, a restricted practising certificate issued to her
pursuant to s.16A(1) of the Legal Practitioners Act 1893 (as amended) (hereinafter referred to as “the LP Act”).
12 S.16A(1) reads as follows:“A practitioner admitted under s.15 (2)(a) or 15 (2)(b) shall not—
(a)
be entitled to practise;
or
(b) practise,
on his or her own account until completing a term of 12 months as an employed practitioner in the office of a
practitioner authorised by this Act to take, have and retain an articled clerk.”
13 In other words, a legal practitioner cannot practise on his or her own account without completing 12 months of practice as an
employed practitioner on a certificate restricted in that manner.
14 Ms in de Braekt advised the Full Bench that she was awaiting “employment” in Francis Burt Chambers. (What “employment”
is at the Bar is not clear to me). In the meantime, she said, she was carrying on business as an “industrial agent” in which
capacity she was purporting to appear in this matter.
15 It was her submission that, because she could not appear as counsel contrary to the LP Act and to the practising certificate,
because she was not employed in compliance with s.16A(1), then she could nonetheless appear as an industrial agent, which
one assumes she is registered to do.
16 There is no definition of “industrial agent’ in the Act, save and except as we refer to it hereinafter. Further, a legal practitioner
cannot unilaterally revoke or surrender one’s practising certificate once it has been issued, although he/she can renounce the
right to carry on practice (see John Holland Constructions v TWU and Another (1987) 67 WAIG 2233 (FB)). Ms in de Braekt
did not renounce the right to carry on practice.
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A “practitioner” is defined in s.3 of the LP Act as follows:“A person admitted and entitled to practise as a barrister and solicitor of the Supreme Court of Western Australia,
for the purposes of Part IV includes a person who is entitled by virtue of a law of the Commonwealth to perform in
Western Australia the functions of a Barrister or Solicitor, for the purposes of Part V includes a firm of practitioners
of which the person is a member and for the purposes of Part IV and Part VA includes a person who has been a
practitioner.”
In the Act a “legal practitioner” is defined in s.7 to mean “a person who is, or is deemed to be, a certificated practitioner under
and for the purposes of the Legal Practitioners Act 1893”. We are satisfied and find that Ms in de Braekt is a legal practitioner
and a certificated legal practitioner who is not permitted to practise as such, other than as an employee, for a period
of 12 months, which period of 12 months has not yet been completed. We find that she is not employed, is not practising, does
intend to practise as an employee and is not entitled to practise otherwise.
The question is whether being a certificated practitioner she is entitled to practise as an agent whilst holding such a certificate.
As we have said, there is no definition as such of industrial agent in s.112A of the Act, save and except that there is a reference
to what an industrial agent can and/or is permitted to do. That is, an industrial agent is a person carrying on business who does
either or both of the following:“(a)
appears as an agent under section 31, 81E or 91;
(b)
provides advice or other services in relation to industrial matters.”
A person registered under the section or employed by a person registered as an agent under the section is authorised to appear
or give advice in accordance with s.112A(1)(a) and (b).
It is noteworthy that, unless a person is a registered industrial agent or a legal practitioner, then a person cannot carry on
business as an industrial agent and commits an offence by doing so.
The significance of s.112A is that it designates two separate classes of persons entitled to advise in relation to industrial
matters and to appear in the Commission, in the Industrial Magistrate’s Court pursuant to s.81E, and in the Industrial Appeal
Court pursuant to s.91, namely agents, including registered industrial agents and legal practitioners, as defined.
In the Commission a person, as well as being able to appear personally, may appear by an agent, or in the case of an
organisation, by an officer or agent (see s.31 of the Act).
However, legal practitioners, in order to be able to appear under s.31 in the Commission, can only do so by the express consent
by all the parties in the proceeding before the Commission (see s.31(1)(c)(iv)), or pursuant to s.31(4), where the Commission
allows a legal practitioner to appear.
It is therefore quite clear that legal practitioners are a special class, who unlike agents or officers of organisations as referred to
in s.31, require leave to appear in the Commission. That agents and legal practitioners are separate classes is recognised, also,
by reference to them separately otherwise in s.31(3). For example, too, under s.31(5) the Commission may make regulations
prescribing the manner in which authorisation is to be given by their principals to agents. This is a special provision relating to
agents alone (see s.31(5)). It is trite to observe that the Commission has no power to regulate legal practitioners who are
officers of the Supreme Court.
Finally, of course, legal practitioners are officers of the Supreme Court admitted as such after they have satisfied standards of
qualification and of character. No such prescriptions apply to agents.
Significantly, too, by s.31(6) of the Act a legal practitioner within the meaning of the Act ((ie) a certificated practitioner), as
Ms in de Braekt is, but who engages in the practice of law in a place outside the state, is forbidden from appearing as an agent
in proceedings before the Commission.
Implicit in that sort of provision is that it is a clear recognition, in our opinion, that a certificated practitioner appearing in this
state, who practises in this state by virtue of her certificate, has audience because and precisely because of that fact and it is not
contemplated that a practitioner could practise as an agent. The legislation does not, on a fair reading, enable certificated legal
practitioners, a special class who do not appear except by leave of the Commission, to evade deliberately or not that
requirement by purporting to practise as agents.
If Parliament had intended that they should do so it would have said so and it has not. In this case, the statute does not permit
Ms in de Braekt, as a certificated legal practitioner, to purport to practise as a principal under the cloak of registered agency,
for those reasons. In our opinion, a different argument, but one to the same effect, might be mounted in relation to articled
clerks who purport to appear in this jurisdiction as if they were practitioners when they are not permitted to practise or to have
audience in open court. The two designations and rights of practice are separate and mutually exclusive. We would also add
that we are not to be taken in any of these findings or observations as saying that any agent has unrestricted right of audience in
this Commission. In our opinion, there may be reasons, having to do with for example, but not restricted to questions of
character, competence or the proper conduct of the Commission’s affairs or the welfare of her/his principal, why an agent
might be denied a right of audience in the Commission.
That, however, is a matter which can await determination another day.
However, for those reasons, we were of the opinion that Ms in de Braekt had no lawful right to appear in the matter and joined
with our colleague Beech S C in granting leave to her to withdraw, when she sought it.
Ms in de Braekt purported some days after the Full Bench had reserved its decision, to communicate with the Full Bench about
the matter, in writing, when she had no standing to do so. The document was not placed before the Full Bench and was, on the
direction of the Full Bench, returned to her.
INTERVENTION
We have referred to the notice of intention to seek leave to intervene above. It was conceded on behalf of the applicant that, in
this case, there was a sufficient interest in Ms Robertson and Mr Jones to give them leave to intervene pursuant to s.27(1)(k) of
the Act. In any event, there was, in our opinion, in a matter where the validity of holding office was at stake, clearly sufficient
interest in Ms Robertson and Mr Jones. The well known authorities of The Queen v Ludeke and Others; Ex parte Custom
Officers’ Association of Australia, Fourth Division [1985] 155 CLR 513 and Gairns and Dempsey v RANF (1989) 69 WAIG
2343 (per Sharkey P) apply. In any event, as we have said, that they had sufficient interest was conceded by counsel, on behalf
of the applicant.
However, a number of grounds of intervention were struck out and the leave to intervene confined to those grounds which
remained.
What are/were relevant grounds depend/depended upon the nature of a s.71 application.
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A s.71 application is an ex parte application by a state registered organisation (in this case the CSA) for a declaration that the
Western Australian branch of a federally registered organisation of employees is the “counterpart federal body” in relation to
that applicant state organisation (see s.71(1) and (2) of the Act).
Significantly, too, there is no requirement under the Act to advertise such an application so that prospective objectors or other
persons or other interested persons can be advised of the making of the application. (This differs entirely in that respect, of
course, from s.54, s.62(2), s.72 and s.72A applications).
There are only two matters which have to be established by the applicant. The first is that the rules of the branch as defined are
able to be deemed by the Full Bench or are the same as the rules of the state organisation relating to the corresponding subject
matter, in that:(a) The rules prescribing qualifications of persons for membership are or are deemed to be the same, and
(b) The rules prescribing the offices which shall exist within the branch are the same as the rules prescribing offices
in the CSA.
(That finding is made in accordance with the Act (see s.71(2), (3) and (4)).
Those are the only relevant questions. They are very narrow.
Further, whether an organisation has acted in accordance with its rules in making an application under s.71 is relevant, because
s.61 of the Act always applies. An organisation has no authority to act outside its rules.
S.61 reads as follows:“Upon and after registration, the organisation and its members for the time being shall be subject to the jurisdiction
of the Court and the Commission and to this Act; and, subject to this Act, all its members shall be bound by the
rules of the organisation during the continuance of their membership.”
Grounds directed to merit, matters of discretion and matters relating to the processes of the organisation and the question of
fairness and how the organisation should have conducted itself, divorced from the strict letter of the rules on which the
application is based, are irrelevant.
For those reasons, paragraphs 3, 6 and 7 of Mr Jones’ notice was ruled to be relevant and the remainder were ruled irrelevant,
and struck out. For the same reasons, paragraphs 4, 7 and 8 of Ms Robertson’s notice were ruled to be relevant and the
remainder struck out as irrelevant.
ADJOURNMENTS
After Ms in de Braekt was denied right of audience after argument, at about 11.00am, she sought and was granted leave to
withdraw from the proceedings.
The matter was adjourned to 2.15pm, on the day of the hearing, by the Commission to enable Ms Robertson and Mr Jones to
be informed of what had occurred, the proposed interveners not being in court during the proceedings in the morning. The Full
Bench caused the proposed interveners to be so informed. At 2.15pm, Dr Hockley, of counsel, appeared, announcing himself
as having been instructed by solicitors to appear with Mr Brian Jackson for the applicant, and sought an adjournment of the
proceedings several times in the course of those proceedings on that afternoon. Ms in de Braekt was in court with the solicitors
for the interveners.
This was a matter of some consequence to the CSA. The matter had been adjourned when the representative of the proposed
intervener sought to appear on a very tenuous basis. Further, the matter was, as it turned out when submissions were made, a
narrow one. The lack of comparative detriment to the interveners was borne out by the fact that they were given leave to
intervene on the concession of the applicant. However, counsel for the interveners did not seek to cross-examine Ms Gaines,
the sole witness who had filed declarations in the matter. However, counsel was able to make oral submissions on behalf of the
interveners and to put before the Full Bench, in addition, an already prepared and full set of written submissions in relation to
the interveners’ case. Some of the written submissions were irrelevant to the notice of intervention even before it was amended
by the Full Bench, and certainly some were irrelevant to it after that notice was amended by the Full Bench. However, the
remainder were considered. No evidence was adduced on behalf of the interveners; nor did they seek to cross-examine
Ms Joanne Margaret Gaines, on her declaration. The detriment to the applicant in not being able to proceed with its
application, the result of which whatever it might be, might have the potential to affect the CSA and its members in important
matters, would be substantial if the application did not proceed in the Full Bench on the day on which it was listed to be heard.
The detriment to the interveners was not so great given that they would have a chance to put their case for the reasons which
we have stated, and did put their case in some detail. To grant or refuse the adjournment because counsel was briefed late in
this case would not and did not result in a serious injustice to the interveners, in this case, and, if it did, it would not outweigh
the serious injustice to the applicant and its members and office holders in the granting of the adjournment. Applying Myers v
Myers [1969] WAR 19, this was a matter having regard to the likely injustice to either side which required that it proceed. For
those reasons, the applications for adjournment were dismissed.
FACTS
The relevant facts were, on the relevant documents and uncontested facts, as follows (see also the uncontroverted evidence of
Ms Joanne Margaret Gaines in two statutory declarations, exhibits 1 and 2, filed herein). As a matter of record of the
Commission, the President decided in Jones v CSA (PRES 3 of 2003) (unreported) delivered 10 April 2003 (2003 WAIRC
08115) that the CSA had no counterpart federal body and had not had one since 1994. The reasons for decision and orders of
the President in that case and in Ellis and Others v CSA (PRES 5 of 2003) (unreported) delivered 16 April 2003 (2003 WAIRC
08180) referred to hereinafter contain a history of these matters. Its previous counterpart federal body was the State Public
Services Federation (hereinafter referred to as “the SPSF”) which amalgamated with the Community Services Union to
become the CPSU, and, by such act, the then current certificate under s.71 was extinguished because the SPSF, a counterpart
federal body to the CSA, ceased to exist. The President therefore held that the officers of the CSA did not hold valid office and
had not held valid office at least since 28 November 2001.
Current office holders in the CSA hold office, as Ms Gaines declared, by virtue of orders made by the President which, inter
alia, enable them to hold office until a certificate issues under s.71 of the Act in relation to the CPSU and CSA, or an election
takes place within the CSA or further order or until a prescribed date. In Ellis and Others v CSA (PRES 5 of 2003) (op cit) the
President made interim orders to the same effect in relation to all other offices and “final” orders on 5 May 2003.
The President made “final” orders in relation to the offices of secretary and assistant secretary to that effect on 16 April
2003 in Pres 3 (op cit) and in relation to all councillors and officers in Ellis and Others v CSA (PRES 5 of 2003) (2003 WAIRC
08277 and 2003 WAIRC 08324).
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At a meeting of the council of the CSA on 30 April 2003, holding office pursuant to the President’s orders, and which was
quorate, the council passed three motions:1.
“That the council of the Civil Service Association of Western Australia (Incorporated) endorses and
authorises the action of the general secretary in commencing an application in the Western Australian
Industrial Relations Commission to secure a declaration that the Western Australian Branch of the
Community and Public Sector Union SPSF Group is the counterpart federal body to the CSA. Council notes
that such a declaration is a precondition for an application for the issuance of a new certificate under s.71(5)
of the Industrial Relations Act 1979”.
2.
“That council authorises and directs the general secretary to make application to the Registrar of the Western
Australian Industrial Relations Commission, for a certificate to be issued under s.71(5) of the Industrial
Relations Act 1979”.
3.
“That the council of the Civil Service Association of Western Australia (Incorporated) noting rule 22(s) of the
Association’s rules determines that each office in the Association will, from the date on which the Registrar
issues a certificate under s.71(5) be held by the person who, in accordance with the rules of the Western
Australian Branch of the Community and Public Sector Union, SPSF Group, holds the corresponding office in
the branch”.
51 We will turn to the effect of the relevant resolution(s) later in these reasons.
ISSUES AND CONCLUSIONS
52 There are two fundamental questions in this matter. The first is whether the offices in the applicant organisation and the alleged
counterpart federal body are the same, or pursuant to s.71 of the Act can be deemed to be the same. The second is whether the
rules of the alleged counterpart federal body and the applicant organisation are the same or, pursuant to s.71, can be deemed to
be the same (see s.71(1), and the definition of “counterpart federal body”).
53 The rules of the state organisation and its counterpart federal body relating to the qualifications of persons for membership are
deemed to be the same if, in the opinion of the Full Bench, they are substantially the same. The Full Bench may form the
opinion that the rules are substantially the same, notwithstanding that a person who is eligible to be a member of the state
organisation is, by reason of his/her being a member of a particular class of persons, ineligible to be a member of a particular
class of persons and therefore a member of that state organisation’s counterpart federal body; or is on the other hand eligible to
be a member of the counterpart federal body but ineligible to be a member of the state organisation.
54 It is perhaps trite but nonetheless necessary to observe that the relevant rules to be considered pursuant to s.71 of the Act are
the qualification rules and the office holder rules of the organisation (the CSA), and those of the state branch of the CPSU, as
the CPSU rules apply to that branch in Western Australia.
55 Rule 5 of the CPSU branch rules prescribes those persons who shall be members of the branch. We also add that rule 5 of the
CPSU branch rules provides that:“The members of the Branch shall be those persons admitted to membership of the SPSF Group in accordance with
the federal rules whose employer is located in Western Australia and such other members who have been allocated
to the Branch by Federal Council.”
56 Generally speaking, the federal rules apply only to employees whose employers are located in this state. There was no
evidence before us that any other members have been allocated to the branch by federal council in terms of rule 5 of the CPSU
branch rules.
57 (We should observe that there seems to be some confusion about the name of the state branch, that the name prescribed by the
branch rules (rule 2) is as we have expressed it above para 5 supra).
58 The financial membership of the CSA and the CPSU as at 9 May 2003 was respectively 12,350 and 12,445. Ninety six
members of the CPSU employed at Acacia Prison are not eligible for membership of the CSA. Forty two members of the CSA
who are CSA employees are eligible for membership of the CPSU by virtue of s.202 of the Industrial Relations Act 1988 and
an agreement thereunder.
59 There are nine members of the CSA who are eligible to become members but are not members of the CPSU. No independent
contractors or superannuation funds employees who are eligible under the rules of the CPSU to be its members are members of
the CSA (see Ms Gaines’ statutory declaration, exhibit 1, paragraphs 12-18).
Eligibility for Membership – CSA and CPSU Branch Western Australia
60 Both organisations provide for membership of officers employed under the Public Service Act 1978-1980 (as amended). A fair
reading would enable it to cover the Public Sector Management Act 1991 (see R v Aird; ex parte the Australian Workers Union
[1973] 129 CLR 654 and the liberal interpretation required to be given).
61 Both organisations provide, too, for persons employed by boards or commissions constituted to administer any act and also in
any established branches of the public service including state trading commissions, undertakings and government institutions
controlled by boards, eligibility for membership.
62 Further, persons employed by the state of Western Australia, by the Crown or a Minister of the Crown in right of this state, are
eligible for membership. So too are persons employed by any statutory body representing the state or by any instrumentality or
authority whether corporate or unincorporated existing under the control of or acting on behalf of the state (see rule 6 generally
and rule 6(a)(1) to (7) of the CSA rules).
63 Rule 6(a)(9) of the CSA rules is wide ranging, too, and reads as follows:“employed by any company or corporation in which issued shares are held by or for or on behalf of or in the interest
of the State of Western Australia, or, if there are no issued shares, in which the Governing body by whatever name
called includes nominees appointed by or on behalf of or in the interest of the State of Western Australia.”
64 As to coverage of university staff, the CSA has that pursuant to rule 6(a)(12)(c), as has the CPSU pursuant to its rules.
65 The CPSU has almost identical coverage under rule 2, Part II, Section 1(H)(III)(A) (see pages 32-36 and pages 42-48 of its
rules) in relation to state instrumentalities, statutory bodies and the like in this state.
66 The CSA does cover the following persons who are not eligible to be members of the CPSU. These are:(a)
Persons employed at Graylands, Selby-Lemnos and Special Care Health Services.
(b)
Persons employed by the Parliament.
(c)
Some foremen tradesmen not covered by the CPSU.
(d)
Its own employees.
50
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The CSA does not cover the following persons covered by the CPSU:(a)
Independent contractors.
(b)
Some superannuation employees.
(c)
Acacia Private Prison employees.
(d)
Persons under the age of 14.
68 We were also referred to an agreement entered into by virtue of s.202 of the Industrial Relations Act 1988 which continues
under the Commonwealth Act and which provides for all members of the CSA to be eligible for membership of the CPSU. The
agreement remains in force to the present day pursuant to s.253TA of the Commonwealth Act (see the reasons for decision in
Jones v CSA (PRES 3 of 2003) (op cit) at paragraphs 47 to 58) (2003 WAIRC 08115). Thus, all CSA members are, in any
event, eligible to be members of the state branch of the CPSU.
69 For all of those reasons, we were satisfied that the difference between the scope of the eligibility rules prescribing
qualifications for membership in each organisation were so minor that they were substantially the same and therefore ought to
be deemed to be the same pursuant to s.71 of the Act. In particular, the major coverage which is coincidental between the two
organisations of employees in the public sector, under the Public Sector Management Act 1991 in statutory bodies,
instrumentalities, corporations in which the state has an interest, boards and other statutory bodies and in universities is
widespread and coincidental.
Offices
70 The rules of the branch prescribing the offices of the state branch of the federal organisation are deemed to be the same as
those of the state organisation prescribing the offices which shall exist in the state organisation if, for every office in the state
organisation, there is a corresponding office in the branch.
71 The offices are, in fact, identical (see rule 8 of the CPSU rules and rules 12(a) and 13 of the CSA rules). We are therefore
satisfied and find, for those reasons, that the branch is the counterpart federal body in relation to the state organisation, the
CSA because:(a)
It is a branch, the rules of which relating to the qualifications of persons for membership, and
(b)
Prescribing the offices which shall exist within the branch are, or in accordance with this section, are
deemed to be, the same as the rules of the state organisation relating to the corresponding subject matter.
The Rules
72 The interveners allege that the application was not filed in accordance with the rules and is therefore invalid.
73 The substance of the first allegation is that no officer of the CSA validly occupied office on 15 April 2003, the day when the
application was filed in this Commission. Accordingly, the application could not and was not validly authorised or instituted.
Thus, the application was not before the Commission, not having been validly authorised. Next, it was submitted that the
resolutions passed by the council of the CSA on 30 April 2003 which purported to retrospectively regularise or validate after
the event, the filing of the application which was done unlawfully, was an act outside power.
74 This was so, it was submitted, because the council was given no power under its rules to take such action.
75 Next, it was submitted that the senior industrial officer, Mr John Dasey, in signing and lodging the application, had acted
contrary to the rules and to his authority.
76 It was the applicant’s case that the ratification of the application after the event by a properly constituted council validated it.
There was cited to us, by way of authority, Bayer Pharma Pty Ltd v Farbenfabriken Bayer Aktiengesellschaft [1965] 120 CLR
285 (per Kitto J).
77 Another authority in similar vein is Presentaciones Musicales SA v Secunda and Another [1994] 2 All ER 737 (CA).
78 The latter is authority for the proposition that, where a solicitor (as agent) commences proceedings in the name of the plaintiff,
whether a company or an individual, without authority, then the plaintiff can ratify the act of the solicitor or adopt the
proceedings and cure the original defect. Bayer Pharma Pty Ltd v Farbenfabriken Bayer Aktiengesellschaft (op cit) is authority
for the proposition that the act of an agent whose appointment as such was void for a legality did not prevent later ratification
of that act by the principal since a ratification is a confirmation of the purported grant of authority rather than an adoption by
the principal of the unauthorised act. We also quote from the dicta of Kitto J in Bayer Pharma Pty Ltd v Farbenfabriken Bayer
Aktiengesellschaft (op cit) at pages 290-291 where His Honour said:“I am not sure that I understand the argument, but it seems to me to lose sight of the fact that if Mr Caves
appointment as agent was void for illegality the only consequence upon the notices of opposition was that their
lodgement was unauthorized. Why their lodgement should be on that account any less susceptible of ratification
than any other act done in the name of a purported principal without antecedent authority, I do not see. The
argument seemed to be based upon a notion that, in the case of an act done under a purported but ineffectual grant
of authority, a ratification is confirmation by the principal of the purported grant of authority, rather than an
adoption by him of the unauthorised act. But the argument must be rejected for another reason also.”
Ratification is the approval of an act initially done without authority. No authority was cited for the proposition that the CSA
could not ratify retrospectively the act of filing the application. In my opinion, under the law of agency and the powers in the
CSA as a principal, no rule authorising ratification after the event was required.
79 In this case, the act done by Mr Dasey was plainly within the scope of his authority as employee and agent, given that he is the
agent of the CSA, not of the council or executive. At all times, of course, the CSA whose employee he was, remained in
existence. If it were not, then his employer, the CSA, through the council, once the council was reconstituted and acted in
accordance with the rules, could ratify the act of filing the application, and, in fact, did so validly on the above authorities. The
application was therefore, as we would hold, validly made and pursued. We would add that the application was clearly
validated by its pursuit in this jurisdiction by the CSA. Indeed, rule 19(j) of the CSA rules recognises the role of Mr Dasey, as
an employee, representing the CSA in the Commission. “Representing”, in our opinion, in that context, would of necessity
include the filing and drafting of relevant documents in relation to any case.
Rule 7(h) of the CSA Rules
80 Rule 7(h) reads as follows:“Notwithstanding the provisions of any other rule to the contrary, no member shall be nominated for, elected to or
hold office in the Association if she or he is or becomes an officer of any other registered organisation of employees
other than the State Public Service Federation.”
67
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It was submitted that no member could be elected to hold office in the Association if she or he holds any office in or becomes
an officer of any other registered organisation than the SPSF. Of course, the CPSU is, under the Commonwealth Act, the
successor to the SPSF when it and the CPSU amalgamated (see Jones v CSA (PRES 3 of 2003) (unreported) delivered 10 April
2003 (2003 WAIRC 08115) and Jones v CSA (PRES 3 of 2003) (unreported) delivered 16 April 2003 (2003 WAIRC 08153)).
Accordingly, that rule does not have any effect. In any event, it is irrelevant and has no effect on this application, because it
does not forbid membership but merely prevents a person holding office. We do not see how such a rule could stand in the way
of an application succeeding under s.71(1) and preventing the issue of a certificate under s.71(5).
82 We would add that it is, in our opinion, not permissible for the Registrar to issue a s.71(5) certificate until an application to
alter its rules in accordance with s.71(5)(a) is made and granted.
Finally
83 Finally, for those reasons, we would grant the application and make the s.71 declaration sought, there being no valid obstacle
to it being granted, and we being satisfied that, having regard to the provisions of s.71, the branch is the counterpart federal
body to the applicant, we would declare accordingly.
SENIOR COMMISSIONER A R BEECH—
84 I have had the advantage of reading in draft form the Reasons for Decision of his Honour the President. I respectfully adopt the
reasons he has given in relation to the representation and right of audience, and for not granting the adjournments sought.
85 I also agree that the application should be granted and desire merely to add the following. It is common to the grounds of
intervention of both Mr Jones and Ms Robertson that the application is opposed on the basis that it was said not to have been
made by valid CSA office holders. It is also submitted that it was not lawfully possible for the CSA Council to retrospectively
“authorise” this application, nearly three weeks after it was made. In the written submissions, not prepared by Dr Hockley,
which were tendered at the conclusion of the proceedings, it was submitted that the CSA Council did not have the power to
“regularise” or “validate” ex post that which was done unlawfully because “those powers” (sic) require specific statutory
provisions.
86 The submission made is without authority and, indeed, is contrary to authority. In ALHMWU v. Gay-dor Plastics Pty Ltd
(1994) 74 WAIG 960 at 962 Fielding C (as he then was) dealt with a submission from the respondent in that matter that the
application had not been made in accordance with that union’s rules. Relevantly, that union’s state council had passed a
ratifying resolution in relation to assistant secretaries and research officers signing applications and other documents to
industrial tribunals.
87 Fielding C stated that the decided authorities suggest that it is open to a corporation to ratify proceedings commenced without
authority (citing Alexander Ward & Company Limited v. Samyang Navigation Company Limited [1975] 2 All ER 424; Danish
Mercantile Co Limited v. Beaumont [1951] 1 All ER 925) and the Commission should not take any stricter view than that
taken by the traditional courts in respect of unauthorised proceedings instituted by or on behalf of corporations. With respect,
we wholeheartedly agree with my learned colleague’s observations. It is quite relevant to recall in this context that the
Commission is considering proceedings instituted by or on behalf of a registered organisation which is by virtue of s.60 of the
Act, a body corporate.
88 As to the balance of the written submissions, it is apparent that whether or not Ms Walkington or Ms Gaines validly held their
respective offices at the time the application was made is immaterial. The application was made by and in the name of the
organisation which has continued and remains to be a registered organisation.
THE PRESIDENT—
89 For those reasons the Full Bench granted the application, making the declaration as sought.
Order accordingly
_________
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HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 23 MAY 2003
FILE NO/S.
FBM 4 OF 2003
CITATION NO.
2003 WAIRC 08436
_________________________________________________________________________________________________________
Decision
Declaration granted
Appearances
Applicant
Mr D H Schapper (of Counsel), by leave and with him Mr J Dasey, Senior Industrial Officer
Interveners
Dr J J Hockley (of Counsel), by leave, and with him Mr B R Jackson (of Counsel), by leave
_________________________________________________________________________________________________________
Declaration
This matter having come on for hearing before the Full Bench on the 12th day of May 2003, and having heard Mr D H Schapper (of
Counsel), by leave, and with him Mr J Dasey, Senior Industrial Officer, on behalf of the applicant, and Dr J J Hockley (of Counsel),
by leave, and with him Mr B R Jackson (of Counsel), by leave, on behalf of the interveners, and the Full Bench having reserved its
decision, and thereafter being of the opinion upon the evidence that the rules of the State organisation, the applicant herein, and the
Counterpart Federal Body relating to the qualifications of persons for membership of each such body are substantially the same,
and the Full Bench also being of the opinion that the rules of the Counterpart Federal Body prescribing the offices which exist in

1410

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

the Branch are the same in this respect as the rules which exist in the State organisation, the applicant herein, and reasons for
decision being delivered on the 23rd day of May 2003, it is this day, the 23rd day of May 2003, ordered and declared a follows:(1) THAT the rules of the applicant, the Civil Service Association of Western Australia Incorporated and its
Counterpart Federal Body, the CPSU, the Community and Public Sector Union, Western Australian Branch,
relating to the qualifications of persons for membership be and are deemed to be the same, in accordance with
s71(2) of the Industrial Relations Act 1979 (as amended) (“the Act”).
(2) THAT the rules of the said Counterpart Federal Body prescribing the offices which shall exist in the Branch be
and are hereby deemed to be the same as the rules of the said applicant herein, prescribing the offices which
exist in the said applicant, in accordance with s71(4) of the Act.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

FULL BENCH—Procedural Directions and Orders—
2003 WAIRC 07964
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KARYN GRANT, APPELLANT
- and BOOMERANG ENVIROMENTAL INDUSTRIES PTY LTD, A.C.N. 008-821-350, T/F THE
MICHAILIDIS TRUST, T/A BOOMERANG PEST CONTROL, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 20 MARCH 2003
FILE NO/S.
FBA 1 OF 2003
CITATION NO.
2003 WAIRC 07964
_________________________________________________________________________________________________________
Decision
Appeal adjourned to a date to be fixed
Appearances
Appellant
Ms K Grant, on her own behalf
Respondent
Mr O C Moon, as agent
_________________________________________________________________________________________________________
Order
This appeal having come for hearing before the Full Bench on the 20th day of March 2003, and having heard Ms K Grant, on her
own behalf as appellant, and Mr O C Moon, as agent, on behalf of the respondent, and the appellant having made an oral
application to adjourn the appeal, and the Full Bench having decided to grant the application and reasons for decision will issue at a
future date, and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is
this day, the 20th day of March 2003, ordered as follows:(1)
THAT the hearing and determination of appeal no. FBA 1 of 2003 be and is hereby adjourned to a date to be
fixed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________

PARTIES

CORAM

DELIVERED
FILE NO/S.
CITATION NO.

2003 WAIRC 08412
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
KARYN GRANT, APPELLANT
- and BOOMERANG ENVIROMENTAL INDUSTRIES PTY LTD, A.C.N. 008-821-350, T/F THE
MICHAILIDIS TRUST, T/A BOOMERANG PEST CONTROL, RESPONDENT
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J F GREGOR
WEDNESDAY, 28 MAY 2003
FBA 1 OF 2003
2003 WAIRC 08412
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_________________________________________________________________________________________________________
Decision
Appeal discontinued
Appearances
Appellant
Mr K Trainer, as agent
Respondent
Mr O Moon, as agent
_________________________________________________________________________________________________________
Order
This matter having come on for hearing before the Full Bench on the 28th day of May 2003, and having heard Mr K Trainer, as
agent, on behalf of the appellant, and Mr O Moon, as agent, on behalf of the respondent, and the parties herein having consented to
the discontinuance of the appeal, and the Full Bench having determined that the appeal should be discontinued, and the parties
herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 28th day of
May 2003, ordered as follows:(1)
THAT there be leave granted and leave is hereby granted for appeal No. FBA 1 of 2003 to be
discontinued.
(2)
THAT the Full Bench refrain and do hereby refrain from hearing the said appeal further.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

PRESIDENT—Matters dealt with—
2003 WAIRC 08346
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
INTERCORP SERVICES PTY LTD OF TW CASH & ASSOCIATES, APPLICANT
- and THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
FRIDAY, 16 MAY 2003
FILE NO/S.
PRES 6 OF 2003, PRES 7 OF 2003, PRES 8 OF 2003, PRES 9 OF 2003
CITATION NO.
2003 WAIRC 08346
_________________________________________________________________________________________________________
Decision
Applications withdrawn
Appearances
Applicant
Mr W Vogt (of Counsel), by leave
Respondent
Mr T Dixon (of Counsel), by leave
_________________________________________________________________________________________________________
Order
These matters having come on for hearing before me on the 16th day of May 2003, and having heard Mr W Vogt (of Counsel), by
leave, on behalf of the applicant, and Mr T Dixon (of Counsel), by leave, on behalf of the respondent, and the applicant having
made an oral application to withdraw the applications herein, and the respondent having consented to the withdrawal of the said
applications by the applicant, and I having determined that the application to withdraw the applications should be granted, and the
parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 16th
day of May 2003, ordered as follows:(1)
THAT there be leave granted and leave is hereby granted for applications PRES 6 of 2003, PRES 7 of
2003, PRES 8 of 2003 and PRES 9 of 2003 to be withdrawn.
(2)
THAT I refrain and do hereby refrain from hearing the said applications further.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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PRESIDENT—Unions—Matters dealt with under
Section 66—
2003 WAIRC 08324
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRIAN ELLIS AND OTHERS, APPLICANTS
- and CIVIL SERVICE ASSOCIATION OF WA (INC), RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
WEDNESDAY, 14 MAY 2003
FILE NO/S.
PRES 5 OF 2003
CITATION NO.
2003 WAIRC 08324
_________________________________________________________________________________________________________
Decision
Order and Declaration
Appearances
Applicant
Mr D H Schapper (of Counsel), by leave
Respondent
Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________
Reasons for Decision
This application came before the Commission, constituted by me as the President, on 5 May 2003. It is an application made
pursuant to s.66 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”). Orders were sought
which were not objected to by the respondent organisation, the Civil Service Association of WA (Inc) (hereinafter referred to
as “the CSA”). I should observe that Mr Brian Ellis, the applicant, was, at all material times, a member of the CSA, as were the
other applicants, and all were members of the council of the Community and Public Sector Union/State Public Services
Federation Group, Western Australian Branch, (hereinafter referred to as “the CPSU”), a state branch of the Community and
Public Sector Union, a federal organisation. I should also say that all are currently members of the council of the CSA by
virtue of interim orders made by me in this matter on 16 April 2003. The facts generally in this matter were not in dispute.
2
The background to this matter is expressed in the orders made and reasons for decision delivered by me in Jones v CSA (Pres
3 of 2003) (unreported) delivered on 10 April 2003 and 16 April 2003. (See 2003 WAIRC 08177; 2003 WAIRC 08115 and
2003 WAIRC 08153).
3
By those orders, I, inter alia, declared that since 28 November 2001 the CSA had had no counterpart federal body pursuant to
s.71 of the Act. As a result, the effect of that was that no person had validly occupied office or occupied office at all in the CSA
since that date. Thus, those offices were vacant at all material times, particularly since 28 November 2001.
4
The state branch of a federal organisation, the CPSU, held its elections for the offices of branch secretary, assistant branch
secretary and branch president in 2003 and the result of the poll was declared on 1 May 2003 by Mr E M Panegyres of the
Australian Electoral Commission who was the returning officer for that election. That, of course, was an election held under
the rules of the federal CPSU. The state branch of the CPSU had, of course, been considered within the CSA to be its
counterpart federal body and the affairs of both organisations had been conducted as if that were the case.
5
The persons elected to office in that election were Ms Toni Beverley Walkington as branch secretary, Ms Joanne Margaret
Gaines as assistant branch secretary, and Mr Brendan Harley Hewson as branch president.
6
The other members of the council remained in office.
7
I had made interim orders in this matter which it is not necessary to reproduce here but which ensured, with the orders made in
Jones v CSA (Pres 3 of 2003) (2003 WAIRC 08177) (op cit), that all of the office holders of the CPSU held office in the CSA
as they had purported to do for some time, until, inter alia, the completion of the CPSU election (see also Jones v CSA (Pres
3 of 2003) (op cit)).
8
It is, of course, quite clear and I find, as I did in Jones v CSA (Pres 3 of 2003) (op cit), that, and for the same reasons there also
being expressed in the affidavit of the applicant, exhibit 2, which I accept, the CSA has had no counterpart federal body since
28 November 2001. Thus, on the evidence, and for the same reasons, as I also am satisfied and find in this case, that all of the
offices as defined in s.7 of the Act, in the CSA, have been invalidly filled or occupied and have therefore been vacant since that
date. That is, of course, subject to the interim orders which I made in this matter and the orders which I made in Jones v CSA
(Pres 3 of 2003) (op cit). I adopt those latter reasons for convenience and paraphrase the relevant parts, modifying them for the
purposes of this order.
9
The CSA has applied under s.71 of the Act to this Commission by application dated 15 April 2003 (exhibit 3) for a declaration
pursuant to s.71(2) of the Act that the CPSU is the counterpart federal body of the CSA. That matter has been listed for hearing
by a Full Bench of this Commission on 12 May 2003, which is only a week after the hearing of this matter. The effect of any
order made under s.71 might remedy the current difficulty with offices in the CSA.
10 As was said in Jones v CSA (Pres 3 of 2003) (op cit), to bring about certainty, the government of the CSA, which has been in
place by virtue of the elections in the CPSU, which elections were accepted as elections to the CSA and thought to be valid in
accordance with the Act, should continue to govern without uncertainty until the s.71 application referred to herein is heard and
determined. That, for the time being, would advance s.6(f), an object of the Act. Such an approach is consistent, too, with the
final orders made in relation to officers in Jones v CSA (Pres 3 of 2003) (op cit), namely the purported general secretary and
assistant general secretary. Next, any potential for disruption should be avoided and can be avoided if some certainty is given
to the affairs of the council temporarily.
11 To make such an order obviously serves the interests of the CSA, its members and the office holders who are the applicants
concerned. That is because, for the time being, government, not subject to uncertainty, being the government which has held
office for some time, remains to govern the CSA. The detriment to all of the uncertainty and disruption, which might occur for
obvious reasons if this order is not made until the matter of the s.71 application is determined or an election in the CSA is held,
is obvious.
1
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For those reasons, the equity, good conscience and substantial merits of the case and the relevant considerations laid down in
Jones v CSA (Pres 3 of 2003) (op cit) which I adopt, lead me to the view that I should make an order in similar terms, in
substance, to the order made in Jones v CSA (Pres 3 of 2003) (op cit). That is an order as sought and not opposed to maintain
the former de facto holders of office, with Mr Hewson, the CPSU branch president, as officers of the CSA until, put broadly,
the s.71 application is heard and determined or until there is an election or other order or the time fixed generally in my order
expires. (See also Jones v CSA (Pres 3 of 2003)).
13 For those reasons, I made the orders which I made in this matter.
12

_________
2003 WAIRC 08277
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRIAN ELLIS AND OTHERS, APPLICANTS
- and CIVIL SERVICE ASSOCIATION OF WA (INC), RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DEIVERED
MONDAY, 5 MAY 2003
FILE NO/S.
PRES 5 OF 2003
CITATION NO.
2003 WAIRC 08277
_________________________________________________________________________________________________________
Decision
Order and Declaration
Appearances
Applicants
Mr D H Schapper (of Counsel), by leave
Respondent
Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________
Order
This matter having come on for hearing before me on the 5th day of May 2003 and having heard Mr D H Schapper (of Counsel), by
leave, on behalf of the applicants, and Mr J Dasey, Senior Industrial Officer, on behalf of the respondent, and having determined
that my reasons for decision will issue at a future date, it is this day, the 5th day of May 2003, ordered and declared as follows:(1)
THAT all persons holding office in the Community and Public Sector Union/State Public Services
Federation Group, Western Australian Branch, on the date hereof shall hold or continue to hold
offices in the Civil Service Association of Western Australia Incorporated for the purposes of its rules
until application No. FBM 4 of 2003 is heard and determined or until further order.
(2)
THAT no person, save and except by the operation of this or any other existing order of the
Commission, currently holds or will hold office validly in the Civil Service Association of Western
Australia Incorporated, such offices having been vacant since the 28th day of November 2001.
(3)
THAT subject to the terms of order (1) hereof, this order will expire and cease to operate on the 17th
day of July 2003 unless the Commission renews it.
(4)
THAT the operation of this order may be extended upon application made by a party in writing before
its expiry.
(5)
THAT the matter may be listed by the Commission, at any time, of its own motion, by notice of
hearing to the parties.
(6)
THAT the respondent do place a copy of this order in all the Civil Service Association of Western
Australia Incorporated workplaces, on noticeboards and/or in other prominent positions, and upon its
website, and by communicating the same to all workplace delegates by email, within 30 days of the
date hereof.
(7)
THAT a statutory declaration stating that order (6) hereof was complied with and how it was
complied with shall be filed and served within 60 days of the date hereof.
(8)
THAT in the event that orders (6) and (7) hereof have not been complied with then this order shall
lapse immediately, and be of no further effect.
(9)
THAT there otherwise be liberty to apply.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

2003 WAIRC 08437
PARTIES

CORAM
DELIVERED
FILE NO/S.
CITATION NO.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
BRIAN ELLIS AND OTHERS, APPLICANTS
- and CIVIL SERVICE ASSOCIATION OF WA (INC), RESPONDENT
HIS HONOUR THE PRESIDENT P J SHARKEY
WEDNESDAY, 4 JUNE 2003
PRES 5 OF 2003
2003 WAIRC 08437
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_________________________________________________________________________________________________________
Decision
Application granted
Appearances
Applicant
Mr B C Smith (of Counsel), by leave
Respondent
Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________
Order
This matter having come on for hearing before me on the 4th day of June 2003, and having heard Mr B C Smith (of Counsel), on
behalf of the applicant, and Mr J Dasey, Senior Industrial Officer, on behalf of the respondent, and the respondent having applied
for an order to extend the time within which to comply with the order herein dated the 5th day of May 2003, and the applicant
having consented to the application by the respondent, and I having determined that the application should be granted, and the
parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 4th
day of June 2003, ordered as follows:(1)
THAT order (6) of the order made in PRES 5 of 2003 dated the 5th day of May 2003 be and is hereby
varied by extending the time in which to comply with the order by a period of seven days from the
date of this order.
(Sgd.) P J SHARKEY,
[L.S.]
The President.
____________________

2003 WAIRC 08422
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NEVILLE JONES, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WA INC, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
TUESDAY, 3 JUNE 2003
FILE NO/S.
PRES 3 OF 2003
CITATION NO.
2003 WAIRC 08422
_________________________________________________________________________________________________________
Decision
Order and declaration
Appearances
Applicant
Mr G McCorry, as agent
Respondent
Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________
Order and Declaration
This matter having come on for hearing before me on the 3rd day of June 2003 and having heard Mr G McCorry, as agent, on behalf
of the applicant, and Mr J Dasey, Senior Industrial Officer, on behalf of the respondent, and I having determined that I should
refrain from the hearing the matter further, and the parties herein having consented to the order hereinafter appearing, and the
parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 3rd
day of June 2003, ordered and declared as follows:(1)
THAT I refrain and I do hereby refrain from hearing the matter identified in the Notice of Hearing
issued in the matter by the Commission of its own motion on the 13th day of May 2003 further.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________
2003 WAIRC 08356
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NEVILLE JONES, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WA INC, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
TUESDAY, 20 MAY 2003
FILE NO/S.
PRES 3 OF 2003
CITATION NO.
2003 WAIRC 08356
_________________________________________________________________________________________________________
Decision
Order in PRES 3 of 2003 dated 16 April 2003 varied and matter adjourned
Appearances
Applicant
Mr G McCorry, as agent
Respondent
Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________
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Order
This matter having come on for hearing before me upon the motion of the Commission constituted by the President on the 20th day
of May 2003, and having heard Mr G McCorry, as agent, on behalf of the applicant, and Mr J Dasey, Senior Industrial Officer, on
behalf of the respondent, and the respondent having made an application to adjourn the matter, and I having determined that the
application should be granted and that various orders and directions should be made as necessary or expedient for the expeditious
and just hearing and determination of this matter, and having determined that reasons for this decision will issue at a future date,
and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day,
the 20th day of May 2003, ordered and directed as follows:(1)
THAT the order in PRES 3 of 2003 dated the 16th day of April 2003 be varied and is hereby varied by
ordering and directing as follows :(a) THAT the statutory declaration of Joanne Margaret Gaines declared on the 6th day of May
2003 and filed herein, be served on the agent for the applicant forthwith.
(b) THAT a statutory declaration of service on the applicant of the statutory declaration of
Joanne Margaret Gaines declared on the 6th day of May 2003 and filed herein, be filed
before 4.00pm on the 20th day of May 2003.
(2)
THAT application No PRES 3 of 2003 be and is hereby adjourned to 10.00am on Tuesday, the 3rd day
of June 2003 for further hearing and determination.
(3)
THAT Mr Peter Lalor Healy be available in this Commission for cross-examination on the 3rd day of
June 2003, aforesaid.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
____________________

2003 WAIRC 08381
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DIANE MARGARET ROBERTSON, APPLICANT
- and CIVIL SERVICE ASSOCIATION (CSA), RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
MONDAY, 26 MAY 2003
FILE NO/S.
PRES 10 OF 2003
CITATION NO.
2003 WAIRC 08381
_________________________________________________________________________________________________________
Decision
Orders and Directions
Appearances
Applicant
Mr G McCorry, as agent
Respondent
Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________
Orders and Directions
This matter having come on for a directions hearing before me on the 26th day of May 2003 and having heard Mr G McCorry, as
agent, on behalf of the applicant, and Mr J Dasey, Senior Industrial Officer, on behalf of the respondent, and the applicant having
made an oral application to adjourn the matter, and I having determined that the application to adjourn should be granted, and
having made such orders and given such directions as are necessary or expedient for the expeditious and just hearing and
determination of the matter, and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act
1979 (as amended), it is this day, the 26th day of May 2003, ordered and directed as follows:(1)
THAT this directions hearing be and is hereby adjourned to 9.00am on the 3rd day of June 2003.
(2)
THAT the respondent do have leave to file and serve an application to strike out the application
herein by 4.00pm on the 28th day of May 2003.
(3)
THAT the said application to strike out be listed for hearing and determination at 9.00am on the 3rd
day of June 2003.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________

PARTIES

CORAM
DELIVERED
FILE NO/S.
CITATION NO.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
DIANE MARGARET ROBERTSON, APPLICANT
- and CIVIL SERVICE ASSOCIATION (CSA), RESPONDENT
HIS HONOUR THE PRESIDENT P J SHARKEY
TUESDAY, 3 JUNE 2003
PRES 10 OF 2003
2003 WAIRC 08420

2003 WAIRC 08420
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_________________________________________________________________________________________________________
Decision
Application discontinued
Appearances
Applicant
Mr G Mccorry, as Agent
Respondent
Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________
Order
This matter having come on for hearing before me on the 3rd day of June 2003 and having heard Mr G McCorry, as agent, on behalf
of the applicant, and Mr J Dasey, Senior Industrial Officer, on behalf of the respondent, and the applicant having sought leave to
discontinue the application, and the respondent having consented to the discontinuance of the application by the applicant, and I
having determined that the application should be discontinued, and the parties herein having waived their rights pursuant to s.35 of
the Industrial Relations Act 1979 (as amended), it is this day, the 3rd day of June 2003, ordered as follows:(1)
THAT there be leave granted and leave is hereby granted for application No. PRES 10 of 2003 to be
discontinued.
(2)
THAT I refrain and I do hereby refrain from hearing the said application further.
(3)
THAT the application by the respondent to strike out the grounds and particulars of the applicant’s
application herein be and is hereby dismissed.
(4)
THAT there be and is no order made as to costs.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

AWARDS/AGREEMENTS—Application for—
2003 WAIRC 08390
AEROSPACE ENGINEERING SERVICES PTY LTD INTERIM AWARD 2003.
No. A6 of 2002.
AN INTERIM AWARD PURSUANT TO SECTION 36A OF THE ACT
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH & ANOTHER,
APPLICANTS
v.
AEROSPACE ENGINEERING SERVICES PTY LTD, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
MONDAY, 12 MAY 2003
FILE NO.
A 6 OF 2002
CITATION NO.
2003 WAIRC 08390
_________________________________________________________________________________________________________
Result
Representation
Applicants

Interim Award made.

Mr D Hicks on behalf of The Automotive, Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers - Western Australian Branch and Mr J Fiala on behalf of Communication,
Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia
(WA Branch)
Respondent
Mr D Cronin of counsel and Mr G Blick on behalf of the Respondent
_________________________________________________________________________________________________________
Order
Having heard Mr D Hicks on behalf of The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers - Western Australian Branch and Mr J Fiala on behalf of Communication, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Services Union of Australia (WA Branch) and Mr D Cronin of counsel and Mr G Blick on behalf of
the Respondent and by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT the Aerospace Engineering Services Pty Ltd Interim Award 2003 be made in accordance with the following
schedule and that the Interim Award shall have effect from the beginning of the first pay period commencing on or after
Monday, 5 May 2003 pending the making of the new award.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
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SCHEDULE
1. – TITLE
This Award shall be known as the Aerospace Engineering Services Pty Ltd Interim Award 2003.
2. - ARRANGEMENT
1.
Title
2.
Arrangement
3.
Term
4.
Area and Scope
5.
Parties Bound
6.
Contract of Service
7.
Probation and Training
8.
Hours of Work
9.
Part-time hours
10.
Shift Work
11.
Overtime
12.
Classifications
13.
Remuneration
14.
Sick Leave
15.
Carer’s Leave
16.
Annual Leave
17.
Bereavement Leave
18.
Parental Leave
19.
Mobility of Employment
20.
Changes with a Significant Effect
21.
Confidentiality
22.
No End of Contract Payments
23.
Dispute Resolution Procedure
24.
Minimum Adult Award Wage
3. - TERM
(1)
This Award shall be for a term of 6 months from the date the Commission issues an order making the Award.
(2)
The Parties will consult with each other toward the making of a Final Award to apply to the Company. Upon the issuing
of a Final Award by the Commission, this Award will automatically cancel.
4. - AREA AND SCOPE
This Award applies to the operations of Aerospace Engineering Services Pty Ltd and to employees of the Company covered in
classifications set out in clause 12 of this Award and engaged to perform work in Western Australia who are not party to an
Australian Workplace Agreement.
5. - PARTIES BOUND
(1)
Aerospace Engineering Services Pty Ltd (ACN 069 272 340) (the Company)
(2)
Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers, Western Australia Branch
(3)
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch
6. - CONTRACT OF SERVICE
(1)
(a)
Employees are required to work as directed by the Company from time to time including performing those
duties specified in their respective classification.
(b)
Employees are required to comply with the Company policies and operational procedures.
(2)
Term of Employment
(a)
At any time during the term of the employment, the employee or the Company may terminate the employment
by giving 4 weeks’ written notice to the other party, or payment (or forfeiture) of a sum equal to the employee’s
applicable wages up to the date of his/her last day of service in lieu of such notice. An additional week’s notice
will be required where an employee is aged 45 years or over and has at least two years continuous service.
(b)
Nothing in this clause will affect the right of the Company to dismiss an employee immediately without notice
or payment in lieu thereof for misconduct for serious breach of the employment contract.
7. - PROBATION AND TRAINING
(1)
Technical Employees
(a)
All new technical employees will be employed on probation for a period of 6 months from the commencement
of employment, during which period the employee must be security cleared by the Company. If an employee is
not security cleared the Company may terminate the employee’s employment immediately without notice.
(b)
During the probationary period, the employee must undertake training and pass appropriate tests as required by
the Company. Further training and testing may also be required following the completion of the probationary
period.
(c)
Prior to the completion of the probationary period, technical employees must obtain an approval stamp for
signing off aircraft work. A failure to obtain an approval stamp within the 6 month probation period will result
in an extension of the probationary period for a further 2 months. If a technical employee fails to obtain the
approval stamp within the extended period of probationary service (without a valid reason), the employment
will be terminated without the need for any further notice from the Company.
(d)
During the probationary period, technical employees will be paid an annual salary of $31,000. Upon successful
completion of the probationary period employees will receive an annual salary of $32,000 per annum. The
annual salary is inclusive of the basic wage and all other allowances (excluding shift allowance and overtime
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rates which are paid in accordance with Clause 10 and Clause 11, respectively). This does not apply to
technicians performing sheet metal and ground support equipment technician duties who will be paid
$32,000 per annum from commencement.
(e)
During the probationary period either an employee or the Company may terminate the employment by giving
1 week’s notice to the other party, or payment (or forfeiture) of the equivalent wages in lieu of such notice. This
shall not affect the right of the Company to dismiss an employee immediately without notice for misconduct or
serious breach of the employment contract.
(f)
Following successful completion of the probationary period, including the required training and testing, an
employee’s employment with the Company will be confirmed in writing.
(g)
All employees are subject to a performance review conducted annually.
(2)
Non Technical Employees
(a)
All new non technical employees will be employed on probation for a period of 3 months from the
commencement of employment, during which period the employee must be security cleared by the Company. If
an employee is not security cleared the Company may terminate the employee’s employment immediately
without notice.
(b)
During the probationary period, the employee must undertake training and pass appropriate tests as required by
the Company. Further training and testing may also be required following the completion of the probationary
period.
(c)
During the probationary period, employees will be paid in accordance with their classification set out in the
remuneration clause of this Award. The annual salary is inclusive of the basic wage and all other allowances.
(d)
During the probationary period either an employee or the Company may terminate the employment by giving
1 week’s notice to the other party, or payment (or forfeiture) of the equivalent wages in lieu of such notice. This
shall not affect the right of the Company to dismiss an employee immediately without notice for misconduct or
serious breach of the employment contract.
(e)
Following successful completion of the probationary period, including the required training and testing, an
employee’s employment with the Company will be confirmed in writing.
(f)
All employees are subject to a performance review conducted annually.
8. - HOURS OF WORK
(1)
The ordinary hours of work will be 42 hours per week exclusive of meal and tea breaks, generally at times falling
between the hours of 0530 and 1830 hours worked from Monday to Friday, but subject to the Company’s operational
requirements. Ordinary working hours shall not exceed 12 hours in any one day.
(2)
Employees who at the commencement of this Award were contracted to work only 38 hours per week will continue to
work 38 hours per week.
9. – PART-TIME HOURS
If the Employee is engaged on a part-time basis, the Employee will be notified of the ordinary hours of work from time to time, and
the Employee will be entitled to receive payment for wages and be entitled to leave on a pro-rata basis in the same proportion as the
number of hours regularly worked each week bears to 42 hours.
10. – SHIFTWORK
(1)
Employees may be required to work shifts outside the normal work hours of 0530 to 1830 hours on any day from Monday
to Friday to suit the operational requirement and flying programmes of the Company.
(2)
Payment for Shift Work
(a)
Where the ordinary hours of a rostered shift commence before 0530 hours or finish after 1830 hours on any day
of the week, the rate to be paid shall be the Standard Hourly Rate plus 15%.
(b)
Where work is performed on a Saturday, Sunday or public holiday, the rates to be paid shall be as follows—
Saturday
the Standard Hourly Rate multiplied by a factor of 2.0
Sunday
the Standard Hourly Rate multiplied by a factor of 2.0
Public Holiday
the Standard Hourly Rate multiplied by a factor of 2.5
(c)

(1)
(2)

(1)

All overtime worked by shift workers will be paid at 2 times the Standard Hourly Rate except for overtime
worked by shift workers on public holidays, which shall be paid at 2.5 times the Standard Hourly Rate.
11. – OVERTIME
The Company will require an employee to work reasonable overtime, over and above ordinary hours having regard to the
operational requirements of the Company.
Overtime Rates
(a)
Overtime worked, for employees working 42 hours per week, will be paid at 2 times the Standard Hourly Rate.
(b)
Subject to subclause (c), overtime worked for employees contracted to work 38 hours per week will be paid at
1.5 times the Standard Hourly Rate for the first two hours and 2 times the Standard Hourly Rate thereafter.
(c)
If the employee is contracted to work 38 hours and is performing shift work, all overtime will be paid at 2 times
the Standard Hourly Rate.
(d)
Overtime worked on public holidays shall be paid at 2.5 times the Standard Hourly Rate.
12. – CLASSIFICATIONS
Administration
(a)
Administration Assistant 1
(i)
Has necessary keyboard and computer literacy skills to perform required tasks.
(ii)
Has a minimum of 2 years in similar work.
(iii)
Carries out clerical, administrative and / or other departmental duties and tasks as required.
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Stores
(a)
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Administration Assistant 2
(i)
Achieved and can perform all the necessary skills and duties of an Administration Assistant 1.
(ii)
Has worked as an Administration Assistant 1 with the Company for at least 2 years.
(iii)
As required, performs more difficult clerical, administrative and / or other departmental duties and
tasks than the Administration Assistant 1.
(iv)
Able to guide and train Administration Assistant 1 employees in on the job training.
(v)
Must possess an overall knowledge of the various administration and other departmental functions in
his / her area and expertise and be proficient in them.
(vi)
Must possess good computer operator skills across the full range of applicable software packages.
Administration Officer
(i)
Achieved and can perform all the necessary skills and duties of an Administration Assistant 2.
(ii)
Able to train and supervise Administration Assistants in on the job training.
(iii)
Lead, supervise and manage a group of Administration Assistants in various departmental functions in
at least one sub-section.
(iv)
Able to carry out administrative staff functions such as compilation of reports and data.
(v)
Interprets departmental administrative operations and quality systems. Execute administrative quality
procedures.
(vi)
For accounts clerks, must possess relevant TAFE qualifications.
(vii)
Undertakes performance appraisals of staff under their supervision.

Storeperson Level 1
(i)
The storeperson holds a trade certificate or equivalent airforce training certificate and has completed
and passed stores training or has a minimum of 2 years experience in similar work.
(ii)
Carry out various warehousing duties and/or material handling functions as instructed.
(iii)
Able to operate warehousing equipment and/or have appropriate keyboard operating skills.
(b)
Storeperson Level 2
(i)
Achieved and can perform all the necessary skills and duties of a Storeperson 1.
(ii)
Has worked for at least 2 years as a Storeperson 1 for the Company.
(iii)
Perform more complex material handling functions and tasks.
(iv)
Able to guide and train storepersons in on the job training and Storepersons 1.
(v)
Must possess an overall knowledge of the various material functions in his area of expertise.
(c)
Stores Officer
(i)
Achieved and can perform all the necessary skills and duties of a Storeperson 2.
(ii)
Has worked for at least 2 years as a Storeperson 2 for the Company.
(iii)
Able to train and supervise storepersons in on the job training and Storepersons 1 and 2.
(iv)
Lead, supervise and manage a group of storepersons in material management functions in at least one
sub-section.
(v)
Interprets material handling and material quality systems. Executes material quality procedures.
(vi)
Able to carry out material staff functions such as stock reconciliation and compilation of material
reports.
(vii)
Undertakes performance appraisals of staff under their supervision.
Technician Roles
(a)
Technician
(i)
Holds trade certificate or equivalent Airforce training certificate.
(ii)
Has a minimum of 2 years aircraft working experience and has completed and passed the S211 aircraft
type training.
(iii)
Performs daily routine repair, servicing and component removal and installation under supervision.
(b)
Senior Technician 1
(i)
Holds trade certificate or equivalent Airforce training certificate and has completed and passed the
S211 aircraft type training.
(ii)
Has a minimum of 4 years aircraft working experience.
(iii)
Performs various technical duties and other associated aircraft and/or equipment duties and functions.
(iv)
Performs and signs off servicing, inspection, maintenance, modification, repair and basic system fault
diagnosis.
(v)
Interprets quality systems and executes quality procedures.
(vi)
The following approvals must been obtained—
• Crew Chief Authorisation
• Full Stamp Approval
(vii)
Guide, supervise and train technicians in on the job training.
(viii)
Assist with performance appraisals of staff under their supervision.
(c)
Senior Technician 2
(i)
Achieved and can perform all the necessary skills and duties of a Senior Technician 1.
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(ii)
(iii)
(iv)
(v)
(vi)

Has worked for at least 18 months as a Senior Technician 1 for the Company.
Interprets quality systems and executes quality procedures.
Performs complex aircraft fault diagnosis and trouble shooting.
Guide, supervise and train technicians or lower grade senior technicians in on the job training.
For Airframe / Engine; Egress / Armament; Radar / Electrical / Instrument / Communications /
Navigation; and Safety Equipment technicians, have been qualified and appointed either as an
independent checker or authorised to release aircraft for flight.
(vii)
Manage staff under their supervision which includes conducting quarterly and annual performance
appraisals.
(d)
Senior Technician 3
(i)
Achieved and can perform all the necessary skills and duties of a Senior Technician 2.
(ii)
Has worked for at least 12 months as a Senior Technician 2 for the Company.
(iii)
Perform in process and final inspections.
(iv)
Able to manage and supervise technicians or lower grade senior technicians in on the job training.
(v)
Perform work area audits and surveillance to ensure compliance to standard operating procedures and
customer requirements.
(vi)
Perform accident / incident investigations.
(vii)
Review standard operating procedures.
(viii)
Lead, supervise, train and manage a team of technicians in aircraft / equipment fault diagnosis and
trouble shooting in production work.
(ix)
Conduct quarterly and annual performance appraisals of staff under their supervision.
(4)
Service Engineers
(a)
Service Engineer 1
(i)
Achieved and performs all the necessary skills of a Senior Technician 3.
(ii)
Has worked for at least 12 months as Senior Technician 3 in the Company.
(iii)
Performs production, planning, scheduling, organising, coordination, staffing, directing and
controlling.
(iv)
Leads, supervises and manages a team of technicians in complex aircraft fault diagnosis and trouble
shooting, and in production work.
(v)
Manage all tasks and activities in Log Cell / Counter / Ops Brief / SOAP / Tools Crib / POL / PCEMIS / GSE / IMTE / Publications, flight launching, receiving, rectification, depot and workshop.
(vi)
Plan, lead, distribute, co-ordinate and manage day-to-day work to completion and on time.
(vii)
Provide guidance, training, direction and on the job training to staff under their care for all
aircraft/equipment maintenance work, aircraft/equipment fault troubleshooting and complex
aircraft/equipment fault diagnosis and troubleshooting.
(viii)
Observe and practice engineering standards and tools/ loose article control with quality and safety.
(ix)
Conduct spares provisioning.
(x)
Plan and ensure serviceable equipment, POL, GSE, IMTE, tools are available for work to be carried
out.
(xi)
Update Work Cards/Sheets, other documentation, PC EMIS and F1400.
(xii)
Lead, control, guide, train and discipline staff under their supervision.
(xiii)
Conduct quarterly and annual performance appraisal of staff under their supervision.
(b)
Service Engineer 2
(i)
Achieved and can perform all the necessary skills and duties of a Service Engineer 1.
(ii)
Has worked for at least 24 months as a Service Engineer 1 for the Company.
(iii)
Leads, supervises and manages a large team of technicians in complex aircraft fault diagnosis and
trouble shooting, and in production work.
(c)
Senior Service Engineer
(i)
Achieved and can perform all the necessary skills and duties of a Service Engineer 2.
(ii)
Leads, supervises and manages the work operation of a sub-section or section.
13. – REMUNERATION
The Employee will receive a consolidated base annual salary in accordance with their classification in the following tables. The
annual salary is inclusive of all other allowances (such as leave loading; meal allowances when working overtime and for working
on weekends and public holidays; remote site allowance; additional meal money for remote sites; laundry allowance and previous
work experience allowance), other than those allowances specifically provided for such as overtime and shiftwork which are set out
in this Award.
Classification
Administrative Assistant 1
Administrative Assistant 2
Administrative Officer
Storesperson 1

38 Hour Week Remuneration
Annualised Salary (AS)
Base
Weekly
(BWP)
$23,426 – $27,426
AS/52 weeks
$25,426 - $28,426
AS/52 weeks
$27,426 - $30,426
AS/52 weeks
$22,852 - $25,852
AS/52 weeks

Payment

Standard Hourly Rate
BWP/38 hours
BWP/38 hours
BWP/38 hours
BWP/38 hours
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Classification
Storesperson 2
Stores Officer
Snr Technician 1
Snr Technician 2
Snr Technician 3
Service Engineer 1
Service Engineer 2
Senior Service Engineer

Classification
Administrative Assistant 1
Administrative Assistant 2
Administrative Officer
Storesperson 1
Storesperson 2
Stores Officer
Snr Technician 1
Snr Technician 2
Snr Technician 3
Service Engineer 1
Service Engineer 2
Senior Service Engineer
(1)
(2)
(3)

(1)

(2)

(3)

(1)
(2)
(3)
(1)
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38 Hour Week Remuneration
Annualised Salary (AS)
Base
Weekly
(BWP)
$23,852 - $26,852
AS/52 weeks
$25,852 - $28,852
AS/52 weeks
$27,265 – $30,472
AS/52 weeks
$28,868 – $32,075
AS/52 weeks
$30,473 - $33,680
AS/52 weeks
$31,542 - $34,749
AS/52 weeks
$32,611 - $35,818
AS/52 weeks
$34,215 – $37,422
AS/52 weeks
42 Hour Week Remuneration
Annualised Salary (AS)
Base
Weekly
(BWP)
$27,495 – $32,190
AS/52 weeks
$29,843 - $33,364
AS/52 weeks
$32,190 - $35,711
AS/52 weeks
$26,822 - $30,343
AS/52 weeks
$27,995 - $31,516
AS/52 weeks
$30,343 - $33,864
AS/52 weeks
$32,000 - $35,765
AS/52 weeks
$33,883 - $37,648
AS/52 weeks
$35,765 - $39,530
AS/52 weeks
$37,020 - $40,785
AS/52 weeks
$38,276 - $42,039
AS/52 weeks
$40,157 - $43,922
AS/52 weeks

Payment
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Standard Hourly Rate
BWP/38 hours
BWP/38 hours
BWP/38 hours
BWP/38 hours
BWP/38 hours
BWP/38 hours
BWP/38 hours
BWP/38 hours

Payment

Standard Hourly Rate
BWP/42 hours
BWP/42 hours
BWP/42 hours
BWP/42 hours
BWP/42 hours
BWP/42 hours
BWP/42 hours
BWP/42 hours
BWP/42 hours
BWP/42 hours
BWP/42 hours
BWP/42 hours

14. - SICK LEAVE
Subject to subclause (b) and (c), employees are entitled to 10 days paid sick leave per annum credited at 1 January each
year.
Sick leave will continue to accrue weekly on a pro rata basis. If an employee leaves the Company and has taken sick leave
in excess of sick leave that has accrued, the difference between sick leave taken and sick leave accrued will be deducted
from the employee’s final payment.
Employees must advise the Company of any inability to attend work due to sickness as soon as possible on the day
concerned, and provide a doctor’s certificate stating that an employee is unfit for work as proof of sickness or injury on
each such occasion.
15. - CARER’S LEAVE
Employees are entitled to use up to 5 days sick leave each year to care for members of an employee’s immediate family or
household who are sick and require care and support. This entitlement is subject to an employee being responsible for the
care and support of the person concerned. In normal circumstances an employee is not entitled to take carer’s leave where
another person has taken leave to care for the same person.
Before taking carer’s leave, an employee must give at least 1 days’ notice before their next rostered starting time, unless
the employee has a good reason for not doing so. The notice must include—
(a)
the name of the person requiring care and support and their relationship to an employee;
(b)
the reason for taking such leave;
(c)
the estimated length of absence.
Employees must establish by production of a medical certificate or statutory declaration, the illness of the person
concerned and that the illness is such as to require care by another.
16. - ANNUAL LEAVE
Employees are entitled to 20 days annual leave per annum, accruing weekly. Such leave shall be taken at times agreed
between the Company and the employee, subject to the operational requirements of the Company. Only accrued leave
will be approved.
Employees may be required to take annual leave, or such period of unpaid leave as may be necessary, should the
Company wish to observe a close-down period.
The preceding year’s leave entitlement (20 days) must be taken within twelve months of falling due.
17. - BEREAVEMENT LEAVE
Employees may take up to 3 days paid bereavement leave upon the death of the employee’s:(a)
spouse or de facto spouse;
(b)
child or step-child;
(c)
parent or step-parent; or
(d)
any other person who, immediately before that person’s death, lived with the employee as a member of the
employee’s family.
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The 3 days of leave need not be consecutive. Bereavement Leave is not to be taken during a period of any other kind of
leave.
18. - PARENTAL LEAVE
The Employee is entitled to parental leave in accordance with the Minimum Conditions of Employment Act of 1993 (WA).
19. - MOBILITY OF EMPLOYMENT
(1)
The Company may require an employee to work in any location or area in accordance with its operational requirements.
(2)
Operational requirements may lead to an employee being redeployed (either temporarily or permanently) to a distant
location. The Company will bear all reasonable costs in terms of transport and accommodation for any such redeployment.
20. - CHANGES WITH A SIGNIFICANT EFFECT
(1)
The Company will inform an employee as soon as is reasonably practicable after a definite decision has been made to
implement changes which will have a significant effect on an employee including—
(a)
the restructuring of an employee’s job,
(b)
change of work location and/or ordinary hours of work;
(c)
the need for retraining; and
(d)
a major change in the composition, operational size and skills required by the Company.
21. – CONFIDENTIALITY
(1)
Employees must keep confidential information relating to the Company’s affairs. Employees cannot disclose to third
parties during their employment, or thereafter, any information relating to the Company’s affairs which may come to the
employee’s knowledge in the course of the employee’s employment, unless the information enters the public domain
otherwise than as a result of a breach of this clause.
(2)
Upon termination employees must return all documents, files, books, manuals, records or other information whether in
written, electronic, magnetic or other form relating to the Company’s affairs whether created or brought into existence by
the employee or otherwise.
(3)
Upon termination or request of the Company, employees must return all property and equipment of the Company which is
in the employee’s possession.
22. – NO END OF CONTRACT PAYMENTS
Employees are not entitled to end of contract payments or other payments not set out in this Award upon the expiry of the
employee’s contract of employment.
23. – DISPUTE RESOLUTION PROCEDURE
(1)
The objective of this procedure is to ensure an effective and amicable resolution of disputes in the workplace. This will be
done via consultation, co-operation and discussions. The Company aims to ensure that no industrial disputes will lead to
any loss in production and wages.
(2)
The following steps should be followed in resolving any industrial dispute or grievances—
(a)
The first step will involve discussion between the employee(s) concerned and their immediate supervisor;
(b)
The second step will involve discussions between the employee(s) concerned, their immediate supervisor, the
Programme Manager and the Human Resources & Administration Manager;
(c)
The third step will involve discussions between the parties mentioned in the second step together with Director
of Operations. The employee(s) concerned may also nominate another AES employee to act as their witness to
the discussions;
(d)
The last step will be for the dispute to be referred by either party to the Western Australian Industrial Relations
Commission (WAIRC).
(3)
There shall be a commitment by both the Company and its employees to adhere to the above procedures. This should be
facilitated by the earliest possible advice by one party to the other on any issue or problem which may give rise to a
grievance or dispute.
(4)
Throughout all stages of the above procedure, all relevant facts will be identified, duly recorded and signed by all parties
involved.
(5)
Emphasis shall be placed on a negotiated settlement. If, however, the negotiation process is exhausted without the dispute
being resolved, the parties shall jointly or individually refer the matter to the WAIRC for assistance in resolving the
dispute.
(6)
In order to allow for the peaceful resolution of grievances, the parties shall be committed to avoid work stoppages,
lockouts, bans or limitations on the performance of work while the process of negotiation and conciliation is being
pursued.
24. - MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $431.40 per week payable from the first pay period on
or after 1 August 2002.
(3)
The Minimum Adult Award Wage of $431.40 per week is deemed to include all arbitrated safety net adjustments from
State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees
who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult
Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision
to the Minimum Adult Award Wage of $431.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill
placements or employed under the Commonwealth Government Supported Wage System or to other categories
of employees who by prescription are paid less than the minimum award rate.
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(b)

(6)

(7)

Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in
relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of
paid leave and for all purposes of this award.
Minimum Adult Award Wage
(a)
The rates of pay in this award include the minimum weekly wage for adult employees payable under the
2002 State Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be
offset against any equivalent amount in rates of pay received by employees whose wages and conditions of
employment are regulated by this award which are above the wage rates prescribed in the award. Such above
award payments include wages payable pursuant to enterprise agreements, consent awards or award variations
to give effect to enterprise agreements and over award arrangements. Absorption which is contrary to the terms
of an agreement is not required.
(b)
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—
Variation of—
2003 WAIRC 07799
PORT HEDLAND PORT AUTHORITY PORT CONTROL OFFICERS AWARD 1982
No. A1 of 1982
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN MARITIME OFFICERS UNION - WESTERN AREA UNION OF
EMPLOYEES, APPLICANT
v.
PORT HEDLAND PORT AUTHORITY, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
WEDNESDAY, 26 FEBRUARY 2003
FILE NO.
APPLICATION 1558 OF 2002
CITATION NO.
2003 WAIRC 07799
_________________________________________________________________________________________________________
Result
Award varied.
Representation
Applicant
Mr B. George
Respondent
No appearance
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr B. George on behalf of the applicant and there being no appearance on behalf of the respondent, and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by consent, hereby
orders—
THAT the Port Hedland Port Authority Port Control Officers Award 1982 be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after
26 February 2003.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
_________
SCHEDULE
Clause 23. - Avoidance of Disputes Procedure: Delete this clause and insert in lieu thereof the following—
CLAUSE 23. - AVOIDANCE OF DISPUTES PROCEDURE
It is the intention of the parties to endeavour to provide a mechanism by which any or all grievances/disputes shall be promptly
resolved by conciliation—
(1)
Any grievance of a Port Control Officer shall be submitted to the Harbour Master through the Marine Supervisor as soon
as practical.
(2)
The Harbour Master and the Port Control Officer shall discuss the matter in full.
(3)
In the event of there being no settlement of the grievance at this level, the matter shall be referred to the General Manager
or their representative.
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If the matter remains unresolved, the Authority and a representative of The Australian Maritime Officers Union - Western
Area Union of Employees shall confer in an endeavour to reach a satisfactory settlement.
Once all the above procedures have been complied with and there is still no resolution, either party may refer the matter to
the State Industrial Relations Commission.
Without prejudice to either party, it is the intention of all parties that work shall continue, pending determination of any
grievance or dispute, in accordance with the above procedures except where changed work practices, which are the
subject of disputation, directly threaten the personal safety of employees.
Provided that nothing contained above shall prevent either party referring the matter to the State Industrial Relations
Commission at any time.
In the event of a pending industrial dispute, the Harbour Master shall be provided with details of such industrial action by
an official of the Australian Maritime Officers Union Western Area Union of Employees. All endeavours shall be made to
resolve the dispute prior to the commencement of such industrial action.
It is agreed that during periods of industrial disputation, exemptions shall include the following vessels—
(a)
any vessel in an emergency circumstance;
(b)
naval vessels.

AWARDS/AGREEMENTS—Variation of—
2003 WAIRC 08328
BURSWOOD INTERNATIONAL RESORT CASINO EMPLOYEES’ AWARD 2002
No. A4 of 2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LTD, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
WEDNESDAY, 14 MAY 2003
FILE NO/S.
APPLICATION 38 OF 2003
CITATION NO.
2003 WAIRC 08328
_________________________________________________________________________________________________________
Result
Award Varied
_________________________________________________________________________________________________________
Order
WHEREAS this is an application to vary the Burswood Island Resort Employees Award 2002; and
WHEREAS on 12 February 2003 the parties requested that the matter be dealt with under Principle 10 of the State Wage Principles;
and
WHEREAS the matter was referred to the Chief Commissioner for his consideration and the matter was then allocated to the
Commission as constituted to hear the matter; and
WHEREAS on 21 March 2003 the Commission convened a conference for the purpose of conciliation between the parties and no
agreement was reached; and
WHEREAS the application was set down for hearing and determination on the 14 May 2003; and
WHEREAS at the hearing on 14 May 2003 the parties advised the Commission that they had reached agreement on the variation
being sought; and
HAVING heard Mr J Winters and with him Mr D Kelly on behalf of the applicant and Mr G Blyth as agent and with him Mr K Bui
on behalf of the respondent and by consent, the Commission, pursuant to the powers conferred under the Industrial Relations Act,
1979, hereby orders—
THAT the Burswood International Resort Casino Employees’ Award 2002 (No. A4 of 2002) be varied in accordance
with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 14th day of May 2003.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________
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SCHEDULE
1. Clause 8. – Junior Employees: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2)
The minimum fortnightly rates of wages for work in ordinary time to be paid to junior employees shall be as follows—
Percentage of the Lowest Adult
Male or Female Total Rate
%
70
80
Full Adult Wages

Under 18 years of age
Between 18 and 19 years of age
At 19 years of age

2.

3.
(3)

Provided that any junior employee employed in the classifications of Bar Attendant, Cellarperson or Casino Operations
employees shall be paid full adult rates.
Clause 13. – Additional Rates For Ordinary Hours: Delete subclause (2)(b) of this clause and insert the following in
lieu thereof—
(b)
All ordinary hours worked between midnight Saturday and midnight Sunday shall be paid at the rate of time and
three-quarters, provided that those employees employed in the classifications of Bar Attendant, Head Bar
Attendant and Casino Operations employees shall be paid at the rate of double time.
Clause 15. – Casual Employees: Delete subclause (3)(a) of this clause and insert the following in lieu thereof—
(a)
Casual employees shall be paid at the rate of time and one half for all hours worked, provided that this rate shall
increase to double time for employees employed in the classifications of Bar Attendant, Head Bar Attendant and
Casino Operations employees and time and three-quarters for all other employees for all work performed on a
Sunday, and to double time and one half for all work performed on the holidays referred to in paragraph (a) of
sub-clause (1) of Clause 21. – Public Holidays of this Award.

____________________
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Representation
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Respondent 1
Dr I Fraser
Respondent 2
Mr P Andrew
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Reasons for Decision
Applications were filed by the Independent Schools Salaried Officers’ Association of Western Australia, Industrial Union of
Workers (“the Union”) to vary the following awards—
Independent Schools Administrative and Technical Officers Award 1993 (No. A 15 of 1991) filed on 30 May
•
2002.
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Independent Schools Psychologists and Social Workers Award (No. 3 of 1996) filed on 7 June 2002.
Independent Schools (Boarding House) Supervisory Staff Award (No. A 9 of 1990) filed on 7 June 2002.
Independent Schools’ Teachers’ Award 1976 (No. R27 of 1976) filed on 7 June 2002.
Each application is seeking substantially the same amendments. Some of the variations sought by the Union incorporate terms
and conditions applying in the non-government schools’ sector which have already been achieved through enterprise
bargaining. Other variations update the awards to bring them into line with the provisions of the Workplace Relation Act
1996 covering termination of employment, and to incorporate requirements included in the Minimum Conditions of
Employment Act 1993, the Superannuation Guarantee (Administration) Act 1992, and the recently amended Industrial
Relations Act 1979 (“the Act”). Increases to allowances pursuant to Principle 5 of the Statement of Principles of the 2002 State
Wage Case (82 WAIG 1369) (“the Principles”) are also included in the variations.
The variations relating to redundancy and long service leave entitlements include terms and conditions above the existing
award safety net. As these variations are required to be progressed under Principle 10 of the Principles the Chief Commissioner
allocated these applications to the Commission as presently constituted to be dealt with under this Principle.
After the applications were lodged the parties engaged in substantial negotiations. Subsequent to these discussions taking place
the Union filed amended schedules for each application on 7 April 2003. The amended schedules incorporated variations
agreed to by each of the parties to the awards, except for one issue which remained in dispute, the payment of relief teachers as
detailed in the Union’s proposed new Clause 14 (5) of the Independent Schools’ Teachers’ Award 1976 (No. R 27 of 1976)
(application 1047 of 2002). Given that this issue remained in dispute the Commission decided to split application 1047 of
2002 and progress this issue as a separate matter under a new application, being 1047A of 2002.
The Union submitted that the terms of the variations relating to redundancy and long service leave, which are consented to by
the respondents, incorporate conditions currently applying to the majority of employees covered by these awards. The union
confirmed that these enhanced terms and conditions have been gained through enterprise bargaining. The Union argued that
employees not covered by enterprise agreements should not be excluded from the terms of these provisions. The union also
argued that the cost impact of these variations on the awards’ respondents would be minimal as the majority of employers in
the industry currently pay the additional rates incorporated in the variations, and few employees would be affected by the
variations.
I am satisfied that the variations relating to redundancy and long service leave, brought under Principle 10 of the 2002 State
Wage Case, should be incorporated into the awards as the applicant has demonstrated that the variations as proposed should be
granted. It is clear that the cost impact of the variations is minimal, and that these variations could not be progressed under
s.41 agreements as that process has been exhausted. Further, I accept the Union’s argument that these variations could not be
pursued under any other Principle.
In relation to the other proposed variations, having heard each party’s submissions and given that these variations are by
consent, it is my view that it is appropriate to amend the awards as detailed in the amended schedules lodged by the Union on
7 April 2003 as I am satisfied that they meet the requirements of the Principles and that they should be incorporated in the
awards.
Operative date
The Union argues that all variations except those relating to redundancy and long service leave should have an operative date
of date of hearing.
The Union submits that the variations outlined in the amended schedules in relation to redundancy should be operative from
15 November 2003 as this is the date that substantive agreement was reached between the parties on most issues. In relation to
the variation to long service leave entitlements for employees covered by the Independent Schools (Boarding House)
Supervisory Staff Award (No A 9 of 1990) the Union argues that the operative date should be 1 January 2003 as this is the
beginning of the school year and that the entitlement accruing under this clause would not be effective until 1 January
2004 when employees have completed 12 months’ service. Given that most of the respondents to this award already provide
entitlements equal to or better than the proposed amendment, the Union argues that the cost impact of a retrospective date of
operation for this clause is minimal.
The respondents argue that the operative date for all variations except those relating to redundancy and the payment of relief
psychologists, social workers, and relief boarding house supervisors and houseparents should be the date of hearing. The
respondents maintain that in relation to the payment of redundancy entitlements and the wages due to relief psychologists,
social workers, and relief boarding house supervisors and houseparents, these should have a prospective operative date of
1 January 2004 as the variations involve budgetary issues for some of the respondents, given the way in which schools are
funded and operated. However, the respondents’ representatives did not put forward any details of the nature and extent of any
hardship which the respondents would suffer if the operative date was the date of hearing.
Having considered the arguments put forward by the parties I have formed the view that all variations except those relating to
long service leave entitlements under the Independent Schools (Boarding House) Supervisory Staff Award (No A 9 of 1990)
shall have an operative date of date of hearing.
I refuse to grant a retrospective date for the operation of the variations relating to redundancy as I have insufficient evidence
before me as to when an agreement was reached in relation to this issue.
It is clear that the respondents have had substantial notice of the nature of all of the proposed variations and given that there
has been no details about any hardship that will be suffered if the operative date was to be date of hearing, it is my view that
the operative date of the award changes, except for the operative date for long service leave entitlements of the Independent
Schools (Boarding House) Supervisory Staff Award (No A 9 of 1990) should be the date of hearing, that being 14 April 2003.
In relation to the operative date for long service leave entitlements under the Independent Schools (Boarding House)
Supervisory Staff Award (No A 9 of 1990) I accept the applicant’s argument that an operative date of 1 January 2003 is
appropriate for this variation. I accept that the school year operates on a calendar year basis starting in January. I also accept
the applicant’s argument that the cost impost on respondents to the award is minimal by this variation having an operative date
of 1 January 2003 instead of 14 April 2003. On this basis it is my view that there are special circumstances sufficient to
warrant an operative date of 1 January 2003, in respect to the variation to long service leave entitlements relating to the
Independent Schools (Boarding House) Supervisory Staff Award (No A 9 of 1990).
An Order will now issue in accordance with these Reasons for Decision.
_________
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_________________________________________________________________________________________________________
Order
HAVING heard Mr N Briggs on behalf of the applicant and Dr I Fraser and Mr P Andrew as agents on behalf of the respondents,
and by consent, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Independent Schools Administrative and Technical Officers Award 1993 (No A15 of 1991) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 14th day of April 2003.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________
SCHEDULE
Clause 2. – Arrangement: Delete this clause and insert the following in lieu thereof—
Title
Minimum Adult Award Wage
Arrangement
Area
Scope
Definitions
Contract of Service
Hours of Duty
Special Leave
Sick Leave
Leave Without Pay
Annual Leave
Long Service Leave
Carer’s Leave
Classifications
Salaries
Bereavement Leave
Parental Leave
Travelling Allowances
Salary Record
Inspection of Records
Right of Entry
Location Allowance
Higher Duties
Public Holidays
Superannuation
Consultative Provisions
Supported Wage
Redundancy Provisions
Appendix - Resolution of Disputes Requirement
Schedule A. - Salaries (ASNA)
Schedule B. – Parties
2.
Clause 4. – Scope: Delete this clause and insert the following in lieu thereof—
This Award applies to administrative and technical officers as defined, who are employed by an independent school in the
classifications mentioned in Clause 14. - Classifications of this Award and not being principals, deputy principals, bursars (as
defined in Clause 5. - Definitions of this Award), teachers’ aides or child care workers as defined in the Teachers’ Aides’
(Independent Schools) Award 1988.
3.
Clause 5. – Definitions: Delete this clause and insert the following in lieu thereof—
(1)
“Officer” shall mean any person employed on the administrative or technical staff of an independent school with the
exception of those classifications mentioned in Clause 4. - Scope.
1.
1.
1B.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
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(4)
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“Full Time Officer” shall mean any person employed regularly on the administrative or technical staff of an independent
school and whose total ordinary hours are 37.5 hours per week for a minimum of 40 weeks per year.
“Part-Time Officer” shall mean any person employed regularly on the administrative or technical staff of an independent
school and whose total ordinary hours and/or weeks worked in the school, are less than those prescribed for full-time
officers.
“Temporary Officer” shall mean an officer engaged full-time or part-time as a replacement officer or for such purpose as
may be required to fulfil the obligations of the school, provided that the period of engagement of a temporary officer shall
be not less than twenty consecutive working days and not normally more than a period of twelve months.
“Relief Officer” shall mean any person employed full-time or part-time on a daily rate for a period not exceeding nineteen
consecutive days at the same school.
“Bursar” shall mean any person employed in a senior management position who has managerial responsibilities including
the delegated authority to act for the employer from time to time in the recruitment and termination of staff.
“Independent School” shall mean a school which is an efficient school within the meaning of the School Education Act,
1999 and which is not administered by or on behalf of the government of Western Australia.
“Experience” for the purpose of this Award shall mean the full-time equivalent years of any relevant experience acquired
by an officer, at his/her classification level determined in accordance with Clause 14. - Classifications of this Award.
“Continuous Service” shall include full-time, part-time and temporary service, paid leave, any stand down period and
unpaid leave of less than two (2) consecutive weeks, with the same employer.
Clause 6. – Contract of Service: Delete this clause and insert the following in lieu thereof—
(a)
Each officer shall, upon engagement, be given a letter of appointment wherein the general conditions of
appointment are stated.
(b)
This shall include statements of the classification and the salary step relevant to the appointment and the
number of weeks of work per year, excluding annual leave, for which the officer has been engaged.
The letter of appointment shall not contain any provision which is inconsistent with or contrary to any provision of this
Award.
During the school vacation periods or any part thereof during which an officer cannot be usefully employed, the employer
shall be relieved of the obligation to provide work and the officer shall not be entitled to the payment of salary in respect
of any such period during which no work is performed other than any period during which the officer is on annual leave
or a public holiday where the public holiday falls on a day on which the officer would normally be employed to work.
Provided that the maximum period covered by this subclause shall be eight (8) weeks in any one year. Such leave shall be
termed ‘stand down’.
Except in the case of a relief officer, the termination of service of any officer shall require a minimum period of notice as
set out below—
(a)
Employer’s period of notice
Officer’s period of continuous service

Employer’s period of Notice

Up to 3 years

at least 2 weeks

More than 3 years but less then 5 years

at least 3 weeks

More than 5 years

at least 4 weeks

If the officer is over 45 years of age and has served at least two (2) years of continuous service this notice is to
be increased by one (1) week.
(b)
Officer’s period of notice.
Termination of service by an officer shall require a minimum of two (2) weeks’ notice.
(c)
Failure to give the required notice shall make that party liable to forfeiture of payment to the other party of an
amount equivalent to that period of notice not given or served.
(d)
The requirements of this subclause may be waived in part or whole by mutual agreement between the officer
and the employer.
The contract of service of a temporary officer shall be terminable at any time by either party giving not less than one
week’s notice, except in the case of continuous service exceeding one year, notice shall be as prescribed in subclause (4)
of this clause.
The engagement of a relief officer shall be by the day and where the period of employment exceeds five days the notice
of termination of service shall be one day. Where the employment is for five days or less the engagement shall be
considered to be a specific period and notice shall not be required.
A part-time officer shall receive payment for sick leave, long service leave and annual leave in the proportion of which
his/her hours and/or weeks worked bear to the hours and/or weeks worked of a full-time officer.
Upon termination a statement of service and a separate reference when requested by the officer shall be provided to the
officer by the employer.
Nothing within this clause detracts from the employer’s right to dismiss summarily any officer for serious misconduct, in
which case salary shall be paid up to the time of dismissal only.
Clause 7. – Hours of Duty: Delete subclause (4) of this clause and insert the following in lieu thereof—
All time worked at the direction of the employer before the usual starting time or after the usual finishing time, or beyond
7.5 hours in any one day, or outside the spread of hours as prescribed under subclause (1) or (2) of this clause, shall be
deemed overtime and shall, at the discretion of the officer, be paid for at the officer’s ordinary rate of pay or be paid time
off equivalent to the time worked. The paid time off taken in accordance with this subclause shall be at such time as is
agreed between the officer and the employer.
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Clause 8. – Special Leave. Delete this clause and insert the following in lieu thereof—
An officer shall, on sufficient cause being shown, be granted special leave with pay.
“Sufficient cause” is defined as a matter or situation for which—
(a)
no other paid leave is available,
(b)
no other arrangements can reasonably be made,
(c)
the absence from duty is required due to pressing necessity.
The period determined at the discretion of the employer having regard to all the circumstances would not normally exceed
three (3) days in any one instance.
Such discretion is not to be harshly or unfairly exercised.
Clause 9. – Sick Leave: Delete this clause and insert the following in lieu thereof—
An officer who is unable to attend or remain at the place of employment during the normal hours of duty by reason of
personal ill health or injury shall be entitled to payment during such absence in accordance with the following
provision—
(a)
Entitlement to payment shall accrue at the rate of one-twenty sixth of a week, for each completed week of
service with the employer.
(b)
An officer who claims an entitlement under this clause shall provide to the employer evidence that would satisfy
a reasonable person of the entitlement.
(c)
If in the first or successive years of service with the employer, an officer is absent on the grounds of personal ill
health or injury for a period longer than his/her entitlement to paid sick leave, payment may be adjusted at the
end of that year of service or at the time the officer’s services terminate if such termination occurs before the
end of that year of service, to the extent that the officer had become entitled to further paid sick leave during
that year of service.
A temporary officer shall retain the benefit of accumulated sick leave credits upon appointment as a permanent officer
provided that the service is continuous. For the purpose of this paragraph school vacations shall not be deemed to break
the continuity of service.
The unused portions of entitlements to paid sick leave in any one year shall accumulate from year to year subject to this
subclause and may be claimed by the officer if the absence by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during that year at the time of the absence. An officer shall not be entitled to claim
payment for any period exceeding ten weeks in any one year of service.
An officer on unpaid leave, except stand down, shall not accrue an entitlement to payment under this clause.
The provisions of this subclause with respect to payment do not apply to an officer who is entitled to payment under the
Workers’ Compensation and Rehabilitation Act 1981 nor to an officer whose injury or illness is the result of the officer’s
own misconduct.
This clause shall not apply to a relief officer.
Clause 10. –Leave Without Pay: Delete subclause (2) of this clause and insert the following in lieu thereof—
An officer applying for leave under this clause must state the period of such leave and the reason for which the leave is
being sought.
Clause 11. – Annual Leave: Delete this clause and insert the following in lieu thereof—
An entitlement to payment of annual leave will accrue at the rate of one – thirteenth of a week for each completed week
of service. An officer who has been employed for all term weeks in a calendar year shall be entitled to 20 days’ paid
annual leave.
All time for which the school is closed due to vacation leave shall count for the purpose of determining an officer’s right
to payment under this clause.
Leave may be taken at a time agreed to between the employer and the officer.
If after one week’s continuous service in any qualifying period an officer lawfully leaves his/her employment or his/her
employment is terminated by the employer through no fault of the officer, the officer shall be paid salary instead of
annual leave proportionate to his/her length of service calculated to the nearest completed week of service.
A leave loading equivalent to 17.5 per cent of four weeks’ salary shall be paid to an officer who has become entitled to
annual leave in accordance with this clause.
If an officer’s commencement is after 1 January, then, by agreement between the employer and the officer, the officer
may be granted proportionate annual leave to the end of the calendar year. Subsequent years of employment can
commence on 1 January.
If any award holiday falls within an officer’s period of annual leave and is observed on a day which in the case of that
officer would have been an ordinary working day, there shall be added to that period one day, being an ordinary working
day, for each such holiday observed as aforesaid.
Clause 12. – Long Service Leave: Delete this clause and insert the following in lieu thereof—
Subject to subclause (3) of this clause:
(a)
An officer who has completed ten years’ continuous service with an employer shall be entitled to ten weeks’
paid long service leave.
(b)
For each subsequent period of ten years’ service an officer shall be entitled to an additional ten weeks’ paid long
service leave.
(c)
On termination of the officer’s employment—
(i)
by the officer’s death;
(ii)
in any circumstances otherwise than for serious misconduct;
an officer shall be entitled to a proportionate amount, on the basis of ten (10) weeks’ paid leave for ten (10)
years’ continuous service for the number of year’s continuous service with the employer completed since the
officer last became entitled to an amount of long service leave.
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In calculating an officer’s entitlement under this clause continuous service with the employer prior to 1 January
1993 shall be taken into account in the following manner—
(a)
In the case of an officer who has already accrued an entitlement to long service leave with the employer prior to
1 January 1993, the officer shall continue to accrue subsequent entitlements to long service leave in accordance
with the provisions on subclause (1) of this clause.
(b)
In the case of an officer who, at 1 January 1993, had not accrued an entitlement to long service leave, the
officer’s entitlement shall be calculated on the following basis—
For any period of continuous employment prior to 1 January 1993, an amount calculated on the basis of
13 weeks’ long service leave on full pay for each 15 years of continuous service.
The expression “continuous service” does not include—
(a)
Any period exceeding two weeks during which the officer is absent on leave without pay. In the case of leave
without pay which exceeds eight weeks in a continuous period, the entire period of that leave is excised in full;
(b)
Any service of an officer who resigns or is dismissed, other than service prior to such resignation or prior to the
date of any offence in respect of which the officer was dismissed by the employer, when that prior service has
actually entitled the officer to long service leave under this clause.
Any entitlement to annual leave that falls due during the period of long service leave shall be recognised as extra leave
and not included in the long service leave.
Any public holiday which occurs during the period an officer is on long service leave shall be treated as part of the long
service leave and extra days instead thereof shall not be granted.
Where an officer has become entitled to a period of long service leave in accordance with this clause, the officer shall
commence such leave as soon as possible after the accrual date in a manner mutually agreed between the employer.
Payment for long service leave shall be made in full before the officer goes on leave or by agreement between the officer
and the employer, at the same time as the officer’s salary would have been paid if the officer had remained at work in
which case the payment shall be made by arrangement between the officer and the employer.
Where an officer has completed at least seven (7) years’ service but less than ten (10) years’ service and employment is
terminated—
(a)
by the officer’s death; or
(b)
in any circumstances, other than serious misconduct;
the amount of leave shall be such proportion of 10 weeks’ leave as the number of completed years of such service bears
to 10 years.
In the case to which subclause (8) of this clause applies and in any case in which the employment of the officer who has
become entitled to leave hereunder is terminated before such leave is taken or fully taken the employer shall, upon
termination of employment otherwise than by death, pay to the officer and upon termination of employment by death, pay
to the personal representative of the officer upon request by the personal representative, a sum equivalent to the amount
which would have been payable in respect of the period of leave to which the officer is entitled or deemed to have been
entitled and which would have been taken but for such termination. Such payment shall be deemed to have satisfied the
obligation of the employer in respect of leave hereunder.
Where the continuous service of an officer during the accrual period contains any period where the officer’s hours were
less than those of a full-time officer the officer’s entitlement shall be calculated as follows—
(a)
the number of weeks accrued shall be in accordance with subclause (1) above, and
(b)
payment for the leave taken shall be the average that the officer’s hours bears to that of a full-time officer over
the accrual period.
Notwithstanding the provisions of subclause (1) of this clause, the provisions for long service leave which apply at an
individual school may be set by written agreement between the employer and the Union; provided that such agreement
shall not set provisions less favourable than those prescribed for under subclause (1) hereof.
Any agreement reached in accordance with this subclause shall be registered in the Western Australian Industrial
Relations Commission in accordance with Section 41 of the Industrial Relations Act, 1979.
Clause 12. – Long Service Leave: After this clause insert new number, title and clause as follows—
13. – CARER’S LEAVE
Use of Sick Leave—
(a)
An officer with responsibilities in relation to either members of his/her immediate family or members of his/her
household who need care and support shall be entitled to use, in accordance with this subclause, any sick leave
entitlement for absences to provide care and support for such persons when they are ill. Such leave shall not
exceed five (5) days in any calendar year and is not cumulative.
(b)
The officer shall, if required, provide a written statement as to the fact of illness of the person for whom the care
and support is required.
(c)
The entitlement to use sick leave is subject to—
(i)
the officer being responsible for the care of the person concerned; and
(ii)
the person concerned being either a member of the officer’s immediate family or a member of the
officer’s household.
(iii)
the term “immediate family” includes:
(aa)
a spouse (including a former spouse), of the officer; and
(bb)
child or an adult child (including an adopted child, a step child or an ex nuptial child),
parent, grandparent, grandchild or sibling of the officer.
(d)
The officer shall, wherever practicable, give the employer notice prior to the absence of the intention to take
leave, the name of the person requiring care and his/her relationship to the officer, the reasons for taking such
leave and the estimated length of absence. If it is not practicable for the officer to give prior notice of absence,
the officer shall notify the employer by telephone of such absence at the first opportunity on the day of absence.
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Use of Unpaid Leave
An officer may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a family
member who is ill.
Nothing contained in this clause shall prevent an officer from making application for leave as prescribed in Clause 8. –
Special Leave of the Award.
Clause 13. – Classifications: Delete this number and title and insert the following in lieu thereof—
14. – CLASSIFICATIONS
Clause 14. – Salaries: Delete this number, title and clause and insert the following in lieu thereof—
15. - SALARIES
(a)
The minimum annual salary, according to classification and experience, payable to an officer shall be—

(b)
(c)

(d)
(e)

(f)
(g)
(h)

Total Salary
$ per Annum

Level

Step

LEVEL 1

Step 1
2
3
4
5
6

24028
24278
24528
24778
25028
25278

LEVEL 2

Step 1
2
3
4
5
6

26028
26528
27028
27633
28133
28633

LEVEL 3

Step 1
2
3
4
5
6

29633
30129
30729
31329
31929
32425

LEVEL 4

Step 1
2
3
4
5
6

31029
32029
33029
34029
35029
36029

On appointment an officer shall be placed at the appropriate salary level according to full-time experience and
the classifications as prescribed in Clause 14. - Classifications.
On application by the officer and by agreement with the employer, salary may be deemed to include an amount
which is paid on behalf of the officer into an approved superannuation fund nominated in accordance with the
provisions of Clause 25. - Superannuation of the Award, and not being an employer contribution to
superannuation paid in accordance with the Superannuation Guarantee (Administration) Act 1992, Federal
legislation or an employer’s contributory superannuation fund.
An officer appointed to a salary rate shall proceed by annual increments to the maximum of that classification
level.
If during progression through the salary steps, and within an appropriate time frame prior to the officer’s next
annual increment, the employer considers such increment to be inappropriate due to work performance and as
such does not recommend or authorise further progression, then the employer shall state the reasons in writing
to the officer concerned.
Such reasons should indicate the areas where the employer considers improvement is required.
If the improvement required is achieved, then the officer shall then proceed to his/her appropriate salary level.
An officer shall only progress from one level to another in accordance with the provisions as prescribed in
Clause 14. - Classifications.
The years of experience are indicated by the equivalent number of steps from the entry level.
For the purposes of determining weekly or fortnightly salary, the annual salaries as prescribed in subclause (1)
of this clause, shall be divided by 52.16 or 26.08 respectively.
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(i)

(2)

(3)

Where the conditions of employment of any officer are subject to the provisions of subclause (3) of Clause 6. Contract of Service of this Award, then by agreement between the officer and the employer salary may be
averaged over the period of a full year.
Junior Classification
An officer under the age of 20 years shall receive the following percentages of the rate appropriate to Level 1.
Under 17 years of age

60%

17 years of age

70%

18 years of age

80%

19 years of age

90%

A relief officer shall be paid a loading of twenty-five per cent in addition to the salaries prescribed in subclause (1) of this
clause.
14.
Clause 15. – Bereavement Leave: Delete this number, title and clause and insert the following in lieu thereof—
16. - BEREAVEMENT LEAVE
Entitlement to Bereavement Leave
(1)
Subject to subclause (4) of this clause, on the death of—
(a)
the spouse or defacto spouse of an officer;
(b)
the child or step-child of an officer;
(c)
the parent, step-parent or parent-in-law of an officer;
(d)
brother or sister of an officer; or
(e)
any person who, immediately before that person’s death, lived with the officer as a member of the officer’s
family,
the officer is entitled to paid bereavement leave of up to two days.
(2)
The two days need not be consecutive.
(3)
Bereavement Leave is not to be taken during a period of any other leave.
(4)
An officer who claims to be entitled to paid leave under this section is to provide to the employer, if so requested by the
employer, evidence that would satisfy a reasonable person as to—
(a)
the death that is the subject of the leave sought; and
(b)
the relationship of the officer to the deceased person.
15.
Clause 16. – Maternity Leave: Delete this number, title and clause and insert the following in lieu thereof—
17. - PARENTAL LEAVE
(1)
Eligibility for Parental Leave
An officer shall become entitled to take up to 52 consecutive weeks of unpaid leave in respect of—
(a)
the birth of a child to the officer or the officer’s spouse; or
(b)
the placement of a child with the officer with a view to the adoption of the child by the officer.
(2)
An officer is entitled to take parental leave if he or she—
(a)
has had at least 12 months’ continuous service with that employer immediately preceding the date upon which
the officer proceeds upon such leave; and
(b)
has given the employer at least ten (10) weeks’ written notice of his/her intention to take such leave, and the
start and finish dates of such leave.
(c)
An officer is not entitled to take parental leave at the same time as the officer’s spouse but this subclause does
not apply to one week’s parental leave—
(i)
taken by the male parent immediately after the birth of the child; or
(ii)
taken by the officer and the officer’s spouse immediately after a child has been placed with them with
a view to their adoption of the child.
(d)
An officer shall not be in breach of this order as a consequence of failure to give the stipulated period of notice
in accordance with this subclause, if such failure is occasioned by the confinement occurring earlier than the
presumed date.
(3)
Parental Leave to start 6 weeks before the birth
Subject to subclauses (4), (5) and (7) of this clause, the period of parental leave for a female employee shall be for an
unbroken period of up to 52 weeks and shall include up to six weeks’ leave to be taken immediately before the presumed
date of confinement, unless in respect of any period closer to the expected date of birth a medical practitioner has certified
that the employee is fit to work.
(4)
Transfer to a Safe Job
Where in the opinion of a duly qualified medical practitioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the officer make it inadvisable for the officer to continue at her present work, the
officer shall, if the employer deems it practicable, be transferred to a safe job at the rate and on the conditions attaching to
that job until the commencement of parental leave. If the transfer to a safe job is not practicable, the officer may, or the
employer may require the officer to, take leave for such period as is certified necessary by a duly qualified medical
practitioner. Such leave shall be treated as parental leave for the purposes of subclauses (8), (9), (10) and (11) of this
clause.
(5)
Variation of Period of Parental Leave
(a)
The period of parental leave may be lengthened by agreement between the officer and the employer in
accordance with the provisions of Clause 10. - Leave Without Pay of this Award.
(b)
The period of parental leave may be shortened by agreement between the officer and the employer.
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Cancellation of Parental Leave
(a)
Parental leave, applied for but not commenced, shall be cancelled when the pregnancy of an officer terminates
other than by the birth of a living child.
(b)
Subject to paragraph (c) of this subclause, where the pregnancy of an officer then on parental leave terminates
other than by the birth of a living child, it shall be the right of the officer or officer’s spouse to resume work at a
time nominated by the employer which shall not exceed four weeks from the date of notice in writing by the
officer to the employer that he or she desires to resume work.
(c)
An officer’s right to resume work within the period specified in paragraph (b) of this subclause shall be subject
to the practicality of enabling the officer to resume within that period, but in any case that limitation shall not be
invoked to extend the period of leave beyond the date originally agreed to.
Where the officer’s resumption is delayed, he or she may undertake temporary employment with another
employer without affecting his or her contract of service with the school from which he or she took parental
leave.
Special Parental Leave and Sick Leave
(a)
Where the pregnancy of an officer or an officer’s spouse not then on parental leave terminates after twentyeight weeks other than by the birth of a living child then—
(i)
the officer shall be entitled to such period of unpaid leave (to be known as special parental leave) as
a duly qualified medical practitioner certifies as necessary before the officer’s return to work, or
(ii)
for illness other than the normal consequences of confinement the officer shall be entitled, either
instead of or in addition to special parental leave, to such paid sick leave as to which the officer is
then entitled and which a duly qualified medical practitioner certifies as necessary before the officer
returns to work.
(b)
Where an officer not then on parental leave suffers illness related to the officer’s pregnancy, the officer may
take such paid sick leave as to which the officer is then entitled and such further unpaid leave (to be known as
special parental leave) as a duly qualified medical practitioner certifies as necessary before the officer returns to
work.
(c)
For the purposes of subclauses (9), (10) and (11) of this clause, parental leave shall include special parental
leave.
(d)
An officer returning to work after the completion of a period of leave taken pursuant to this subclause shall be
entitled to the position which the officer held immediately before proceeding on such leave or, in the case of an
officer who was transferred to a safe job pursuant to subclause (4) of this clause, to the position the officer held
immediately before such transfer.
Where such position no longer exists but there are other positions available, for which the officer is qualified
and the duties of which the officer is capable of performing, the officer shall be entitled to a position as nearly
comparable in status and salary or wage to that of the officer’s former position.
Parental Leave and Other Leave Entitlements
(a)
An officer may take, in conjunction with or in addition to parental leave, any annual leave or long service leave
or any part thereof to which the officer is then entitled.
(b)
Paid sick leave or other paid authorised award absences (excluding annual leave or long service leave), shall not
be available to an officer during the officer’s absence on parental leave.
Effect of Parental Leave on Employment
Notwithstanding any award, or other provision to the contrary, absence on parental leave shall not break the continuity of
service of an officer but shall not be taken into account in calculating the period of service for any purpose of the Award.
Termination of Employment
(a)
An officer on parental leave may terminate his or her employment at any time during the period of leave by
notice given in accordance with this Award.
(b)
An employer shall not terminate the employment of an officer on the ground of the officer’s pregnancy or of the
officer’s absence on parental leave, but otherwise the rights of an employer in relation to termination of
employment are not hereby affected.
Return to Work After Parental Leave
(a)
An officer shall be entitled to the position which the officer held immediately before proceeding on parental
leave or, in the case of an officer who was transferred to a safe job pursuant to subclause (4) of this clause, to
the position which the officer held immediately before such transfer. Where such position no longer exists but
there are other positions available for which the officer is qualified and the duties of which the officer is capable
of performing, the officer shall be entitled to a position as nearly comparable in status and salary or wage to that
of the officer’s former position.
(b)
The officer will notify the employer in writing not less than six (6) weeks prior to the presumed date of return,
when the officer requests to return to work under different arrangements from those which the officer held
immediately prior to the commencement of parental leave.
Replacement Officers
(a)
A replacement officer is an officer specifically engaged as a result of an officer proceeding on parental leave.
(b)
Before an employer engages a replacement officer under this subclause, the employer shall inform that person
of the temporary nature of the employment and of the rights of the officer who is being replaced.
(c)
Before an employer engages a person to replace an officer temporarily promoted or transferred in order to
replace an officer exercising his or her rights under this clause, the employer shall inform that person of the
temporary nature of the promotion or transfer and of the rights of the officer who is being replaced.
(d)
Provided that nothing in this subclause shall be construed as requiring the employer to engage a replacement
officer.
(e)
A replacement officer shall not be entitled to any of the rights conferred by this clause except where his/her
employment continues beyond 12 months’ qualifying period.
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Clause 17. – Travelling Allowances: Delete this number, title and clause and insert the following in lieu thereof—
18. - TRAVELLING ALLOWANCES
Where an officer is required by the employer to work away from the officer’s usual place of employment the employer
shall pay the officer any reasonable travelling expenses incurred except where an allowance is paid in accordance with
subclause (2) hereof.
Where an officer is required and authorised to use his/her own motor vehicle in the course of duty, the officer shall be
paid an allowance of not less than that prescribed for taxation purposes by the Australian Taxation Office.
Clause 18. – Salary Record: Delete this number, title and clause and insert the following in lieu thereof—
19. – SALARY RECORD
The employer/principal shall keep or cause to be kept, records containing the following particulars—
(a)
Full name and residential address of each officer.
(b)
The start and finish times, the hours worked each day and each week, and the number of weeks worked per
year, exclusive of annual leave.
(c)
The salary paid each pay period.
(d)
The employer shall provide a salary advice slip showing gross salary and any deductions made for such pay
period.
Salaries shall be paid at least monthly.
Clause 19. – Salary Record: After this clause insert new number, title and clause as follows—
20. – INSPECTION OF RECORDS
An authorised representative of the Union may enter, during work hours, any premises where relevant employees work,
for the purpose of investigating any suspected breach of the Industrial Relations Act 1979, the Long Service Leave Act
1958, the Minimum Conditions of Employment Act 1993, the Occupational Safety and Health Act 1984 or an award,
order, industrial agreement or employer-employee agreement that applies to any such employee.
For the purpose of investigating any such suspected breach, the authorised representative may—
(a)
subject to the provisions of the relevant Act, award, order, industrial agreement or employer-employee
agreement require the employer to produce for the representative’s inspection, during working hours at the
employer’s premises or at any mutually convenient time and place, any employment records or other
documents kept by the employer that are related to the suspected breach;
(b)
make copies of the entries in the employment records or documents related to the suspected breach; and
(c)
during working hours, inspect or view any work, material, machinery, or appliance, that is relevant to the
suspected breach.
The authorised representative will provide written notice of at least
(a)
24 hours if the records and documents are kept on the employer’s premises, or
(b)
48 hours if the records are kept elsewhere.
Clause 20. – Inspection of Records: After this clause insert new number, title and clause as follows—
21. – RIGHT OF ENTRY
An authorised representative of the Union may enter, during working hours, any premises where relevant officers work,
for the purposes of holding discussions at the premises with those officers.
The authorised representative will provide the employer/principal with prior notification of entry.
The meeting will not disrupt the officer’s performance of his/her duties.
Where such a meeting is of an urgent nature and upon a request being made to the employer/principal, the
employer/principal may approve paid time off to meet with the authorised union representative. Such approval will not be
unreasonably withheld.
Clause 19. – Location Allowances: Delete this number, title and clause and insert the following in lieu thereof—
22. - LOCATION ALLOWANCES
Subject to the provisions of this clause, in addition to the rates prescribed in the wages clause of this Award, an officer
shall be paid the following weekly allowances when employed in the towns prescribed hereunder. Provided that where the
wages are prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly allowances.
TOWN

PER WEEK

Agnew

$16.60

Argyle

$43.50

Balladonia

$16.60

Barrow Island

$28.30

Boulder

$6.90

Broome

$26.50

Bullfinch

$7.80

Carnarvon

$13.50

Cockatoo Island

$29.10

Coolgardie
Cue

$6.90
$16.90
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PER WEEK

Dampier

$23.00

Denham

$13.50

Derby

$27.50

Esperance

$5.00

Eucla

$18.50

Exmouth

$23.90

Fitzroy Crossing

$33.30

Goldsworthy

$14.80

Halls Creek

$38.10

Kalbarri

$5.70

Kalgoorlie

$6.90

Kambalda

$6.90

Karratha

$27.30

Koolan Island

$29.10

Koolyanobbing

$7.80

Kununurra

$43.50

Laverton

$16.80

Learmonth

$23.90

Leinster

$16.60

Leonora

$16.80

Madura

$17.60

Marble Bar

$41.70

Meekatharra

$14.60

Mount Magnet

$18.10

Mundrabilla

$18.10

Newman

$15.90

Norseman

$14.20

Nullagine

$41.60

Onslow

$28.30

Pannawonica

$21.50

Paraburdoo

$21.30

Port Hedland

$22.80

Ravensthorpe

$8.80

Roebourne

$31.40

Sandstone

$16.60

Shark Bay

$13.50

Shay Gap

$14.80

Southern Cross

(2)
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$7.80

Telfer

$38.60

Teutonic Bore

$16.60

Tom Price

$21.30

Whim Creek

$27.10

Wickham

$26.30

Wiluna

$16.80

Wittenoom

$36.90

Wyndham

$41.00

Except as provided in subclause (3) of this clause, an officer who has—
(a)
a dependent shall be paid double the allowance prescribed in subclause (1) of this clause;
(b)
a partial dependent shall be paid the allowance prescribed in subclause (1) of this clause plus the difference
between that rate and the amount such partial dependent is receiving by way of a district or location allowance.
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Where an officer—
(a)
is provided with board and lodging by his/her employer, free of charge; or
(b)
is provided with an allowance instead of board and lodging by virtue of the award or an order or agreement
made pursuant to the Act;
such officer shall be paid 66.66 per cent of the allowances prescribed in subclause (1) of this clause.
(4)
Subject to subclause (2) of this clause, junior officers, casual officers, part time officers, apprentices receiving less than
adult rate and officers employed for less than a full week shall receive that proportion of the location allowance as equates
with the proportion that their wage for ordinary hours that week is to the adult rate for the work performed.
(5)
Where an officer is on annual leave or receives payment instead of annual leave he/she shall be paid for the period of such
leave the location allowance to which he/she would ordinarily be entitled.
(6)
Where an officer is on long service leave or other approved leave with pay (other than annual leave) he/she shall only be
paid location allowance for the period of such leave he/she remains in the location in which he/she is employed.
(7)
For the purposes of this clause—
(a)
“Dependant” shall mean—
(i)
a spouse or defacto spouse; or
(ii)
a child where there is no spouse or defacto spouse;
who does not receive a location allowance or who, if in receipt of a salary or wage package, receives no
consideration for which the location allowance is payable pursuant to the provisions of this clause.
(b)
“Partial Dependant” shall mean a “dependent” as prescribed in paragraph (a) of this subclause who receives a
location allowance which is less than the location allowance prescribed in subclause (1) of this clause or who, if
in receipt of a salary or wage package, receives less than a full consideration for which the location allowance is
payable pursuant to the provisions of this clause.
(8)
Where an officer is employed in a town or location not specified in this clause the allowance payable for the purpose of
subclause (1) of this clause shall be such amount as may be agreed between Australian Mines and Metals Association, the
Chamber of Commerce and Industry of Western Australia and Unions WA or, failing such agreement, as may be
determined by the Commission.
(9)
Subject to the making of a General Order pursuant to s.50 of the Act, that part of each location allowance representing
prices shall be varied from the beginning of the first pay period commencing on or after the 1st day in July of each year in
accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents.
21.
Clause 20. – No Reductions: Delete this number, title and clause.
22.
Clause 21. – Higher Duties: Delete this number and title and insert the following in lieu thereof—
23. - HIGHER DUTIES
23.
Clause 22. – Public Holidays: Delete this number, title and clause and insert the following in lieu thereof—
24. - PUBLIC HOLIDAYS
(1)
(a)
The following day or days observed instead shall, subject to this subclause be allowed as holidays without
deduction of pay, namely, New Year’s Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour
Day, Foundation Day, Sovereign’s Birthday, Christmas Day and Boxing Day. Provided that another day may be
taken as a holiday by arrangement between the parties in lieu of any days named in this subclause.
(b)
When any of the days mentioned in paragraph (a) hereof falls on a Saturday or a Sunday the holiday shall be
observed the next succeeding Monday.
(c)
Where a holiday or substituted holiday prescribed in paragraphs (a) or (b) hereof falls on a day not usually
observed by the school as a holiday, and upon which the officer is required to work, the officer shall have one
(1) day added to Annual Leave.
(d)
Where a holiday or substituted holiday prescribed in paragraphs (a) or (b) falls during term or Christmas
vacation, in a period where the officer is stood down without pay because he/she is not required to work and is
not being paid annual leave or other leave, such officers shall be entitled to payment for such holidays.
24.
Clause 23. – Superannuation: Delete this number, title and clause and insert the following in lieu thereof—
25. - SUPERANNUATION
The superannuation provisions contained herein operate subject to the requirements of the hereinafter prescribed provision titled Compliance, Nomination and Transition.
(1)
Employer Contributions
(a)
An employer shall contribute to superannuation for each eligible officer in accordance with the Superannuation
Guarantee (Administration) Act 1992 to one of the following approved superannuation funds—
(i)
CONCEPT ONE - superannuation plan which was established and is governed by a trust deed and
rules dated 23 September 1986, as amended; and
(ii)
an exempted fund allowed by subclause (3) of this clause.
(b)
Employer contributions shall be paid at least monthly for each week of service that the eligible officer
completes with the employer.
(c)
“Ordinary Time Earnings” means the salary or other remuneration periodically received by the officer in respect
to the time worked in ordinary hours and/or any other rate paid for all purposes of the award to which the officer
is entitled for ordinary hours of work.
(2)
Fund Membership
(a)
“Eligible Officer” shall mean an officer employed under the terms of this Award.
(b)
An officer shall not be eligible to join the fund until he/she has completed one month’s satisfactory service. On
completion of this period the officer shall be entitled to the appropriate employer contribution, from the date of
the officer’s commencement.
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Exemption
Exemptions from the requirements of this clause shall apply to an employer who at the date of this Award—
(a)
was contributing to a superannuation fund, in accordance with an order of an Industrial Tribunal; or
(b)
was contributing to a superannuation fund in accordance with an order or award of an Industrial Tribunal, for a
majority of officers and makes payment for officers covered by this Award in accordance with that order or
award; or
(c)
subject to notification to the Union, was contributing to a superannuation fund for officers covered by this
Award where such payments are not made pursuant to an order of an Industrial Tribunal.
(d)
was not contributing to a superannuation fund for officers covered by this Award; and
(i)
written notice of the proposed alternative superannuation fund is given to the Union; and
(ii)
contributions and benefits of the proposed alternative superannuation fund are no less than those
provided by this clause; and
(iii)
within one month of the notice prescribed in paragraph (i) being given, the Union has not challenged
the suitability of the proposed fund by notifying the Western Australian Industrial Relations
Commission of a dispute.
The employer shall provide such facilities as is appropriate to ensure that all officers are adequately informed of the
provisions of the superannuation funds available.
Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which requires that contribution be made to a superannuation fund
or scheme in respect of an officer, on and from 30 June 1998—
(a)
Any such fund or scheme shall no longer be a complying superannuation fund or scheme for the purposes of
this clause unless—
(i)
the fund or scheme is a complying fund or scheme within the meaning of the Superannuation
Guarantee (Administration) Act 1992 of the Commonwealth; and
(ii)
under the governing rules of the fund or scheme, contributions may be made by or in respect of the
officer permitted to nominate a fund or scheme;
(b)
The officer shall be entitled to nominate the complying superannuation fund or scheme to which contributions
are to be made by or in respect of the officer;
(c)
The employer shall notify the officer of the entitlement to nominate a complying superannuation fund or scheme
as soon as practicable;
(d)
A nomination or notification of the type referred to in paragraphs (b) and (c) of this subclause shall, subject to
the requirements of regulations made pursuant to the Industrial Relations Legislation Amendment and Repeal
Act 1995, be given in writing to the employer or the officer to whom such is directed;
(e)
The officer and employer shall be bound by the nomination of the officer unless the officer and employer agree
to change the complying superannuation fund or scheme to which contributions are to be made;
(f)
The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme
requested by an officer;
Provided that on and from 30 June 1998, and until an officer thereafter nominates a complying superannuation fund or
scheme—
(g)
if one or more complying superannuation funds or schemes to which contributions may be made be specified
herein, the employer is required to make contributions to that fund or scheme, or one of those funds or schemes
nominated by the employer;
or
(h)
if no complying superannuation fund or scheme to which contributions may be made be specified herein, the
employer is required to make contributions to a complying fund or scheme nominated by the employer.
Clause 24. – Consultative Provisions: Delete this number and title and insert the following in lieu thereof—
26. - CONSULTATIVE PROVISIONS
Clause 25. – Supported Wage: Delete this number and title and insert the following in lieu thereof—
27. - SUPPORTED WAGE
Clause 27. – Supported Wage: After this clause insert new number, title and clause as follows—
28. – REDUNDANCY PROVISIONS
Discussions Before Termination
(a)
Where an employer has made a definite decision that the employer no longer wishes the job the officer has been
doing done by anyone and this is not due to the ordinary and customary turnover of labour and that decision
may lead to termination of employment, the employer shall hold discussions with the officers directly affected
and with his/her union, where applicable.
(b)
The discussion shall take place as soon as is practicable after the employer has made a definite decision which
will invoke the provisions of paragraph (a) of this subclause and shall cover among other things, any reasons for
the proposed terminations, measures to avoid or minimise the terminations and measures to minimise any
adverse affect of any terminations on the officers concerned. The employer will confirm the content of these
discussions in writing.
Notice Period of Termination on Redundancy
(a)
If the services of an officer are to be terminated due to redundancy, the officer shall be entitled to notice of
termination as prescribed in Clause 6. – Contract of Service, of this Award, provided that officers to whom
notification of termination of service is to be given because of the introduction of automation or other like
technology changes shall be given not less than three (3) months’ notice of termination.
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(b)
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(4)

(5)

Should the employer fail to give notice of termination as required in subclause 2(a) the employer shall pay to
the officer an amount calculated in accordance with the ordinary rate of pay for a period being the difference
between the notice given and that required to be given.
(c)
Payment of Notice Treated as Service – If an employer makes payment for all or any of the period of notice
prescribed, then the period for which such payment is made shall be treated as service for the purposes of
calculating any service related entitlements of the officer arising pursuant to this Award and shall be deemed to
be service with the employer for the purposes of Long Service Leave.
Officer Leaving During Notice
An officer whose employment is to be terminated for reasons set out in this clause may terminate employment during the
period of notice and, if so, shall be entitled to the same benefits and payments under this clause had the officer remained
with the employer until the expiry of such notice. This is with the provision that in such circumstances the officer shall
not be entitled to payment instead of notice.
Time Off During Notice Period
(a)
During the period of notice of termination of employment given by an employer, an officer whose employment
is to be terminated for reasons set out in this clause shall be entitled for the purpose of seeking other
employment, to be absent from work for eight ordinary hours without deduction of pay.
(b)
An officer who claims to be entitled to paid leave under this clause is to provide to the employer evidence that
would satisfy a reasonable person of the entitlement.
Severance Pay
(a)
In addition to the period of notice prescribed in Clause 6. – Contract of Service, of this Award, for ordinary
termination, an officer whose employment is terminated for reasons set out this clause shall be entitled to the
following amount of severance pay in respect of a continuous period of service.
PERIOD OF CONTINUOUS SERVICE

SEVERANCE PAY

Less than 1 year
1 year but less than 2 years
2 years but less than 3 years
3 years but less than 4 years
4 years and over

Nil
4 weeks
6 weeks
7 weeks
8 weeks

“Weeks Pay” means the ordinary weekly rate of wage for the officer concerned.
Alternative Employment
An employer, in a particular redundancy case, may make application to the Western Australian Industrial Relations
Commission to have the general severance pay prescription varied if the employer obtains acceptable alternative
employment for an officer.
(7)
Officers Exempted
This clause shall not apply to relief or temporary officers or where employment is terminated as a consequence of conduct
that justifies instant dismissal.
28.
Appendix – Resolution of Disputes Requirement: After this appendix insert new title and schedule as follows—
SCHEDULE A. – SALARIES (ASNA)
The following schedule provides a history of Clause 15. – Salaries of the Award including all Arbitrated Safety Net Adjustments
(ASNA) as at 1 August 2002.
(1)
(a)
The minimum annual salary, according to classification and experience, payable to an officer shall be—
Level
Step
Minimum Salary
ASNA
Total Salary
$ per Annum
$ per Annum
(6)

LEVEL 1

Step 1
2
3
4
5
6

18,500
18,750
19,000
19,250
19,500
19,750

5528
5528
5528
5528
5528
5528

24028
24278
24528
24778
25028
25278

LEVEL 2

Step 1
2
3
4
5
6

20,500
21,000
21,500
22,000
22,500
23,000

5528
5528
5528
5633
5633
5633

26028
26528
27028
27633
28133
28633

LEVEL 3

Step 1
2
3
4

24,000
24,600
25,200
25,800

5633
5529
5529
5529

29633
30129
30729
31329
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LEVEL 3—continued

LEVEL 4

Step

5
6
Step 1
2
3
4
5
6
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Minimum Salary
$ per Annum

ASNA

Total Salary
$ per Annum

26,400
27,000

5529
5425

31929
32425

25,500
26,500
27,500
28,500
29,500
30,500

5529
5529
5529
5529
5529
5529

31029
32029
33029
34029
35029
36029

The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under the Arbitrated Safety
Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees since
1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an industrial
agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
29.
Schedule A. – Parties: Delete this title and schedule and insert the following in lieu thereof—
SCHEDULE B. – PARTIES
NAME
EMPLOYER PARTIES
The Anglican Schools Commission (Inc.)

ADDRESS
PO Box 2520
MT CLAREMONT WA 6010

Aquinas College

Locked Bag 11,
Bentley Delivery Centre
WA 6983

Association of Independent Schools
Of Western Australia (Inc.)

3/41 Walters Drive
Herdsman Business Park
OSBORNE PARK WA 6017

Bible Baptist Christian Academy

Lot 374 Chidlow Street
MT HELENA WA 6555

Catholic Education Commission of WA

PO Box 198
LEEDERVILLE WA 6903

Community School

160 High Street
FREMANTLE WA 6160

Forrestfield Christian School

336 Hawtin Road
FORRESTFIELD WA 6058

Guildford Grammar School

Locked Bag 5
GUILDFORD WA 6935

Hale School

Hale Road
WEMBLEY DOWNS WA 6019

Korsunski-Carmel School

Cresswell Road
DIANELLA WA 6062

Kulkarriya Community School

PO Box 3
FITZROY CROSSING WA 6765

Methodist Ladies College

PO Box 222
CLAREMONT WA 6010
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NAME
EMPLOYER PARTIES

ADDRESS

Montessori School

PO Box 194
KINGSLEY WA 6026

Penrhos College

PO Box 690
COMO WA 6952

Presbyterian Ladies College (Inc.)

14 McNeil Street
PEPPERMINT GROVE WA 6011

The Roman Catholic Archbishop
of Perth (Inc.)

Victoria Square
PERTH WA 6000

Scotch College (Inc.)

PO Box 223
CLAREMONT WA 6010

Seventh Day Adventist School

Cnr Ninth and Wungong Roads
ARMADALE WA 6112

Speech and Hearing Centre for
Children (WA) Inc.

PO Box 186
WEMBLEY WA 6913

St Hilda’s Anglican School
For Girls (Inc.)

PO Box 34
MOSMAN PARK WA 6912

St. Mary’s Anglican Girls
School (Inc.)

PO Box 105
KARRINYUP WA 6923

Trinity College

Trinity Drive
EAST PERTH WA 6004

Wesley College

PO Box 149
SOUTH PERTH WA 6951
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UNION PARTY
The Independent Schools Salaried Officers’
Association of Western Australia,
Industrial Union of Workers
30.

PO Box 8444, Perth Business Centre,
PERTH WA 6849

Appendix – S.49B – Inspection of Records Requirements: Delete this title and appendix.
_________
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PARTIES
THE INDEPENDENT SCHOOLS SALARIED OFFICERS’ ASSOCIATION OF WESTERN
AUSTRALIA, INDUSTRIAL UNION OF WORKERS, APPLICANT
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Order
HAVING heard Mr N Briggs on behalf of the applicant and Dr I Fraser and Mr P Andrew as agents on behalf of the respondents,
and by consent, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Independent Schools Psychologists and Social Workers Award (No 3 of 1996) be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 14th day of April 2003.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________
SCHEDULE
Clause 2. – Minimum Adult Award Wage: Delete this number and title and insert the following in lieu thereof—
1B. – MINIMUM ADULT AWARD WAGE
2.
Clause 3. – Arrangement: Delete this number, title and clause and insert the following in lieu thereof—
2. – ARRANGEMENT
1.
Title
1B.
Minimum Adult Award Wage
2.
Arrangement
3.
Area
4.
Scope
5.
Definitions
6.
Term
7.
Contract of Service
8.
Special Leave
9.
Sick Leave
10.
Leave Without Pay
11.
Holiday and Vacation Leave
12.
Long Service Leave
13.
Parental Leave
14.
Carer’s Leave
15.
Bereavement Leave
16.
Salaries
17.
No Reduction
18.
Right of Entry
19.
Salary Record
20.
Inspection of Records
21.
Location Allowances
22.
Travelling Allowances
23.
Superannuation
24.
Dispute Settling Procedure
25.
Redundancy Provisions
Schedule A. - Salaries (ASNA)
Schedule B. - Parties
3.
Clause 4. – Area: Delete this number and title and insert the following in lieu thereof—
3. - AREA
4.
Clause 5. – Scope: Delete this number, title and clause and insert the following in lieu thereof—
4. – SCOPE
This Award applies to Psychologists and Social Workers (as defined) employed by an Independent School and shall not apply to
Principals, Deputy Principals, or a person who is in Holy Orders or who is a member of a religious teaching order unless it is so
stated in a written contract of employment between that person and the school. This Award shall not apply to the Non Government
Schools Psychology Service.
5.
Clause 6. – Definitions: Delete this number, title and clause and insert the following in lieu thereof—
5. - DEFINITIONS
(1)
“Psychologist” shall mean an employee who is employed as a psychologist and who is registered as a psychologist with
the Psychologists’ Board of Western Australia.
(2)
“Provisional Registered Psychologist” shall mean an employee employed as a psychologist and who is provisionally
registered as a psychologist with the Psychologists’ Board of Western Australia.
(3)
“Social Worker” shall mean an employee employed as a social worker and who by qualification is eligible for
membership of the Australian Association of Social Workers.
(4)
“Part-time Psychologist or Social Worker” shall mean a psychologist or social worker employed regularly on the staff of
an independent school who works less than the normal hours which a full-time psychologist or social worker is required
to work.
(5)
“Temporary Psychologist or Social Worker” shall mean a psychologist or social worker engaged as a full-time or parttime psychologist or social worker on a temporary basis, at the same school.
(6)
“Relief Psychologist or Social Worker” shall mean a psychologist or social worker engaged as full-time or part-time on a
daily or half daily basis for a period not exceeding nineteen consecutive working days.
1.
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“Independent School” shall mean a school which is an efficient school within the meaning of the School Education Act
1999 and which is not administered by or on behalf of the Government of Western Australia.
“Union” shall mean the Independent Schools Salaried Officers’ Association of Western Australia, Industrial Union of
Workers.
“Continuous Service” shall include full-time, part-time and temporary service, paid leave, leave without pay, school
vacation periods and any stand down period, with the same employer.
Clause 7. – Term: Delete the number and title and insert the following in lieu thereof—
6. - TERM
Clause 8. – Contract of Service: Delete this number, title and clause and insert the following in lieu thereof—
7. - CONTRACT OF SERVICE
(a)
A psychologist or social worker shall, upon engagement, be given a letter of appointment in which the general
conditions and the special conditions (if any) of his/her appointment are stated. A copy of that letter shall be
retained by the school and signed by the psychologist or social worker within one week of commencing work.
This subclause shall not apply to a relief psychologist or social worker.
(b)
The conditions stated in the letter of appointment shall, while the employment continues, be observed by the
parties and shall not be subject to any alteration of significance without the consent of the psychologist or social
worker.
When a psychologist or social worker accepts an appointment within an Independent School in Western Australia for the
first time, the appointment is probationary and as such the psychologist or social worker is subject to professional
appraisal in the second year of employment so as to determine suitability for ongoing employment.
(a)
Except in the case of a relief or temporary psychologist or social worker, the termination of the service of a
psychologist or social worker shall require a minimum of six weeks’ notice by either party to take effect from
the close of school business at the end of the school term.
(b)
Subject to the provisions of this subclause, failure to give the required notice shall make either party liable to
pay or forfeit to the other party an amount equivalent to the period of notice not given.
(c)
The requirements of this subclause may be waived in part or in whole by mutual agreement between the
psychologist or social worker and the employer. Any request to waive such notice shall not be unreasonably
withheld by the employer, where it is deemed that the psychologist or social worker has not been able to give
the required notice through no fault of his/her own.
During the school vacation periods or any part thereof during which a psychologist or social worker cannot be usefully
employed, the employer shall be relieved of the obligation to provide work and the psychologist or social worker shall not
be entitled to payment of salary in respect of any such period during which no work is performed, other than a period
during which the psychologist or social worker is on annual leave or a public holiday falls on a day on which the
psychologist or social worker would normally be employed to work. Provided that the maximum period covered by this
subclause shall be no more than five (5) weeks in any one year. Such period shall be termed “stand down”.
The contract of service of a temporary psychologist or social worker shall be terminable at any time by either party giving
not less than one week’s notice, except in the case of continuous service exceeding one (1) year, notice shall be as
prescribed in subclause (3) of this clause.
The engagement of a relief psychologist or social worker shall be by the day and where the period exceeds five
consecutive days the notice shall be one day. Where the employment is for five days or less the engagement shall be
considered to be a specific period and notice shall not be required.
A part-time psychologist or social worker shall receive payment of sick leave, long service leave and vacation leave on a
proportional basis to a full-time psychologist or social worker.
Upon termination of service a statement of service when requested by the psychologist or social worker shall be provided
to the psychologist or social worker by the employer.
Nothing within this clause detracts from the employer’s right to dismiss summarily any psychologist or social worker for
serious misconduct in which case salary shall be paid up to the time of dismissal only.
Clause 7. – Contract of Service: After this clause insert new number, title and clause as follows—
8. – SPECIAL LEAVE
A psychologist or social worker shall, on sufficient cause being shown, be granted special leave with pay.
“Sufficient cause” is defined as a matter or situation for which—
(a)
no other paid leave is available;
(b)
no other arrangements can reasonably be made;
(c)
the absence from duty is required due to pressing necessity.
The period determined at the discretion of the employer having regard to all the circumstances would not normally
exceed three (3) days in any one instance.
Such discretion is not to be harshly or unfairly exercised.
Clause 8. – Special Leave: After this clause insert new number, title and clause as follows—
9. – SICK LEAVE
(a)
A psychologist or social worker shall be entitled to payment for non attendance on the ground of personal ill
health or injury, at the rate of twelve and one half (12.5) days per year accruing on a weekly basis from the
beginning of each year. Notwithstanding that a psychologist or social worker may be stood down for up to
5 weeks each year in accordance with his/her contract of service, his/her sick leave shall be treated as accruing
over the full year.
(b)
The unused portion of the entitlement prescribed in paragraph (a) of this subclause in any accruing year shall
accumulate and may be availed of in any succeeding year.
(c)
A psychologist or social worker who claims an entitlement under this clause shall provide to the employer
evidence that would satisfy a reasonable person of the entitlement.
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Where a psychologist or social worker has utilised sick leave in excess of his or her entitlement the employer
may deduct the excess portion from the final payment of wages to the psychologist or social worker.
(e)
A psychologist or social worker shall upon request to the employer be advised of the unused portion of sick
leave. Where a psychologist or social worker has utilised sick leave in excess of their entitlement, he/she shall
be advised of the provisions of paragraph (c) of this subclause.
This clause shall not apply where the psychologist or social worker is entitled to compensation under the Worker’s
Compensation and Rehabilitation Act 1981.
Clause 9. – Sick Leave: After this clause insert new number, title and clause as follows—
10. – LEAVE WITHOUT PAY
While a psychologist or social worker has the right to apply for leave without pay the granting of such leave is at the
discretion of the employer.
(a)
A psychologist or social worker applying for leave under this clause must state the period of such application
and the reason for which the application is being sought.
(b)
Leave without pay does not involve loss of continuity of service for salary, sick leave and long service leave
purposes. Any period exceeding two weeks during which the psychologist or social worker is absent on leave
without pay shall not be taken into account in calculating the period of service for any purposes of this Award.
In the case of leave without pay, which exceeds eight weeks in a continuous period, the entire period of that
leave is excised in full.
(c)
If a psychologist or social worker is granted leave without pay the question of the psychologist’s or social
worker’s specific duties on return to work should be considered before the granting of such leave and any
arrangements made documented. If no prior arrangement is made a psychologist or social worker upon return to
service shall be entitled to a position commensurate with the position held immediately prior to the commencement of such leave.
(d)
The maximum period for which leave is granted under this clause shall be one year.
Clause 9. – Leave: Delete this number, title and clause.
Clause 10. – Holidays and Vacation: Delete this number, title and clause and insert the following in lieu thereof—
11. – HOLIDAY AND VACATION LEAVE
Except as hereinafter provided, a psychologist or social worker shall be entitled to seven (7) weeks per year vacation
leave, without deduction of pay. Such leave shall be taken during term and Christmas vacations unless otherwise agreed
between the employer and the psychologist or social worker.
If after one week’s continuous service in any calendar year a psychologist or social worker lawfully terminates his/her
employment or his/her employment is terminated by the employer through no fault of the psychologist or social worker,
the psychologist or social worker shall be granted salary instead of vacation leave proportionate to his/her length of
service.
(a)
Where a psychologist or social worker has been paid for vacation leave which at the time of termination has not
been fully accrued, the employer may deduct from any monies owed that portion to which the psychologist or
social worker is not entitled.
(b)
Where the employment of a psychologist or social worker is terminated by the employer prior to the attainment
of the accrued vacation leave, then the provisions of this sub-clause shall not apply.
A psychologist or social worker shall accrue an entitlement to payment under this clause whilst on paid leave or stand
down.
(a)
A leave loading equivalent to 17.5 per cent of four weeks’ salary shall be paid to a psychologist or social
worker, including a part-time or temporary psychologist or social worker, who has completed twelve months’
continuous service with the employer or who has been employed for all four terms in a calendar year.
(b)
The loading shall be paid in the final pay in December of that year.
(c)
If the services of a psychologist or social worker commences after the beginning of first term in a calendar year
then by agreement between the employer and the psychologist or social worker, the leave loading may be paid,
proportionate to the length of service in that year, in December of that year.
Clause 11. – Long Service Leave: Delete this number, title and clause and insert the following in lieu thereof—
12. - LONG SERVICE LEAVE
Subject to subclause (2)
(a)
A psychologist or social worker who has completed ten (10) years’ continuous service with an employer shall
be entitled to thirteen (13) weeks’ paid long service leave.
(b)
For each subsequent period of ten (10) years’ service a psychologist or social worker shall be entitled to an
additional thirteen (13) weeks’ paid long service leave.
(c)
On termination of the psychologist’s or social worker’s employment in any circumstances otherwise than for
serious misconduct the psychologist or social worker shall be entitled to payment of long service leave in
respect of the number of years’ service with the employer completed since the psychologist or social worker last
became entitled to an amount of long service leave of a proportionate amount on the basis of thirteen (13)
weeks’ for ten (10) years’ service.
The expression “continuous service” does not include—
(a)
Any period exceeding two weeks during which the psychologist or social worker is absent on leave without pay.
In the case of leave without pay which exceeds eight (8) weeks in a continuous period, the entire period of leave
is excised in full.
(b)
Any service of a psychologist or social worker who resigns or is dismissed, other than service prior to such
resignation or prior to the date of any offence in respect of which he/she is dismissed by the employer, when
that prior service has actually entitled the person to long service leave under this clause.
Provided that continuous service includes any period during which the psychologist or social worker is stood down for up
to five (5) weeks each year in accordance with his/her contract of service.
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Any public holiday which occurs during the period a psychologist or social worker is on long service leave shall be
treated as part of the long service leave and extra days shall not be granted.
Where a psychologist or social worker has become entitled to a period of long service leave in accordance with this
clause, the psychologist or social worker shall commence such leave as soon as possible after the accrual date in a manner
and at a time mutually agreed between the employer and the psychologist or social worker.
Payment for long service leave shall be made in full before the psychologist or social worker goes on leave or by
agreement between the psychologist or social worker and the employer, at the same time as the psychologist’s or social
worker’s salary would have been paid if the psychologist or social worker had remained at work in which case the
payment shall be made by arrangement between the psychologist or social worker and the employer.
Where a psychologist or social worker has completed at least seven (7) years’ service but less than ten (10) years’ service
and employment is terminated—
(a)
by the psychologist’s or social worker’s death; or
(b)
in any circumstances, otherwise than serious misconduct;
the amount of leave shall be such proportion of 13 weeks’ leave as the number of completed years of such
service bears to ten (10) years.
In the case to which subclause (6) of this clause applies, and in any case in which the employment of the psychologist or
social worker who has become entitled to leave hereunder is terminated before such leave is taken or fully taken the
employer shall—
(a)
upon termination of employment otherwise than by death, pay to the psychologist or social worker a sum
equivalent to the amount which would have been payable in respect of the period of leave to which he/she is
entitled or deemed to have been entitled and which would have been taken but for such termination;
(b)
upon termination of employment by death, pay to the executor of the psychologist’s or social worker’s estate, a
sum equivalent to the amount which would have been payable in respect of the period of leave to which he/she
is entitled or deemed to have been entitled and which would have been taken but for such termination.
Such payment shall be deemed to have satisfied the obligation of the employer in respect of leave hereunder.
Where the continuous service of a psychologist or social worker during the accrual period contains any period where the
psychologist’s or social worker’s hours were less than those of a full time psychologist or social worker, the
psychologist’s or social worker’s entitlement shall be calculated as follows—
(a)
the number of weeks accrued shall be in accordance with subclause (1) above; and
(b)
payment for the leave taken shall be the average that the psychologist’s or social worker’s hours bears to that of
a full time psychologist or social worker over the accrual period.
Clause 12. – Parental Leave: Delete this number, title and clause and insert the following in lieu thereof—
13. – PARENTAL LEAVE
Eligibility for Parental Leave
A psychologist or social worker shall become entitled to take up to 52 consecutive weeks of unpaid leave in respect of (a)
the birth of a child to the psychologist or social worker or the psychologist or social worker’s spouse; or
(b)
the placement of a child with the psychologist or social worker with a view to the adoption of the child by the
psychologist or social worker.
A psychologist or social worker is entitled to take parental leave if he or she—
(a)
has had at least 12 months’ continuous service with that employer immediately preceding the date upon which
the psychologist or social worker proceeds upon such leave, and
(b)
has given the employer at least ten (10) weeks’ written notice of his/her intention to take such leave, and the
start and finish dates of such leave.
(c)
A psychologist or social worker is not entitled to take parental leave at the same time as the psychologist’s or
social worker’s spouse but this subclause does not apply to one week’s parental leave—
(i)
taken by the male parent immediately after the birth of the child; or
(ii)
taken by the psychologist or social worker and the psychologist’s or social worker’s spouse
immediately after a child has been placed with them with a view to their adoption of the child.
(d)
A psychologist or social worker shall not be in breach of this order as a consequence of failure to give the
stipulated period of notice in accordance with this subclause, if such failure is occasioned by the confinement
occurring earlier than the presumed date.
Parental Leave to start 6 weeks before the birth
Subject to sub-clauses (4), (5) and (7) of this clause, the period of parental leave for a female psychologist or social
worker shall be for an unbroken period of up to 52 weeks and shall include up to six weeks’ leave to be taken
immediately before the presumed date of confinement, unless in respect of any period closer to the expected date of birth
a medical practitioner has certified that the psychologist or social worker is fit to work.
Transfer to a Safe Job
Where in the opinion of a duly qualified medical practitioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the psychologist or social worker make it inadvisable for the psychologist or social
worker to continue at her present work, the psychologist or social worker shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions attaching to that job until the commencement of parental leave. If
the transfer to a safe job is not practicable, the psychologist or social worker may, or the employer may require the
psychologist or social worker to, take leave for such period as is certified necessary by a duly qualified medical
practitioner. Such leave shall be treated as parental leave for the purposes of subclauses (8), (9), (10) and (11) of this
clause.
Variation of Period of Parental Leave
(a)
The period of parental leave may be lengthened by agreement between the psychologist or social worker and
the employer in accordance with the provisions of Clause 10. - Leave Without Pay of this Award.
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The period of parental leave may be shortened by agreement between the psychologist or social worker and the
employer.
Cancellation of Parental Leave
(a)
Parental leave, applied for but not commenced, shall be cancelled when the pregnancy of a psychologist or
social worker terminates other than by the birth of a living child.
(b)
Subject to paragraph (c) of this subclause, where the pregnancy of a psychologist or social worker then on
parental leave terminates other than by the birth of a living child, it shall be the right of the psychologist or
social worker or the psychologist or social worker’s spouse to resume work at a time nominated by the
employer which shall not exceed four weeks from the date of notice in writing by the psychologist or social
worker to the employer that he or she desires to resume work.
(c)
A psychologist’s or social worker’s right to resume work within the period specified in paragraph (b) of this
sub-clause shall be subject to the practicality of enabling the psychologist or social worker to resume within that
period, but in any case that limitation shall not be invoked to extend the period of leave beyond the date
originally agreed to.
Where the psychologist’s or social worker’s resumption is delayed, he or she may undertake temporary
employment with another employer without affecting his or her contract of service with the school from which
he or she took parental leave.
Special Parental Leave and Sick Leave
(a)
Where the pregnancy of a psychologist or social worker or a psychologist’s or social worker’s spouse not then
on parental leave terminates after twenty-eight weeks other than by the birth of a living child then—
(i)
the psychologist or social worker shall be entitled to such period of unpaid leave (to be known as
special parental leave) as a duly qualified medical practitioner certifies as necessary before the
psychologist or social worker returns to work, or
(ii)
for illness other than the normal consequences of confinement the psychologist or social worker shall
be entitled, either instead of or in addition to special parental leave, to such paid sick leave as to which
the psychologist or social worker is then entitled and which a duly qualified medical practitioner
certifies as necessary before the psychologist or social worker returns to work.
(b)
Where a psychologist or social worker not then on parental leave suffers illness related to the psychologist or
social worker’s pregnancy, the psychologist or social worker may take such paid sick leave as to which the
psychologist or social worker is then entitled and such further unpaid leave (to be known as special parental
leave) as a duly qualified medical practitioner certifies as necessary before the psychologist or social worker
returns to work.
(c)
For the purposes of sub-clauses (9), (10) and (11) of this clause, parental leave shall include special parental
leave.
(d)
A psychologist or social worker returning to work after the completion of a period of leave taken pursuant to
this subclause shall be entitled to the position which the psychologist or social worker held immediately before
proceeding on such leave or, in the case of a psychologist or social worker who was transferred to a safe job
pursuant to subclause (4) of this clause, to the position the psychologist or social worker held immediately
before such transfer.
Where such position no longer exists but there are other positions available, for which the psychologist or social
worker is qualified and the duties of which the psychologist or social worker is capable of performing, the
psychologist or social worker shall be entitled to a position as nearly comparable in status and salary or wage to
that of the psychologist’s or social worker’s former position.
Parental Leave and Other Leave Entitlements
(a)
A psychologist or social worker may take, in conjunction with or in addition to parental leave, any annual leave
or long service leave or any part thereof to which the psychologist or social worker is then entitled.
(b)
Paid sick leave or other paid authorised Award absences (excluding annual leave or long service leave), shall
not be available to a psychologist or social worker during the psychologist’s or social worker’s absence on
parental leave.
Effect of Parental Leave on Employment
Notwithstanding any Award, or other provision to the contrary, absence on parental leave shall not break the continuity of
service of a psychologist or social worker but shall not be taken into account in calculating the period of service for any
purpose of the Award.
Termination of Employment
(a)
A psychologist or social worker on parental leave may terminate his or her employment at any time during the
period of leave by notice given in accordance with this Award.
(b)
An employer shall not terminate the employment of a psychologist or social worker on the ground of the
psychologist’s or social worker’s pregnancy or of the psychologist’s or social worker’s absence on parental
leave, but otherwise the rights of an employer in relation to termination of employment are not hereby affected.
Return to Work After Parental Leave
(a)
A psychologist or social worker shall be entitled to the position which the psychologist or social worker held
immediately before proceeding on parental leave or, in the case of a psychologist or social worker who was
transferred to a safe job pursuant to subclause (4) of this clause, to the position which the psychologist or social
worker held immediately before such transfer. Where such position no longer exists but there are other positions
available for which the psychologist or social worker is qualified and the duties of which the psychologist or
social worker is capable of performing, the psychologist or social worker shall be entitled to a position as nearly
comparable in status and salary or wage to that of the psychologist’s or social worker’s former position.
(b)
The psychologist or social worker will notify the employer in writing not less than 6 weeks prior to the
presumed date of return, when the psychologist or social worker requests to return to work under different
arrangements from those which the psychologist or social worker held immediately prior to the commencement
of parental leave.
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Replacement psychologist or social workers
(a)

A replacement psychologist or social worker is a psychologist or social worker specifically engaged as a result
of a psychologist or social worker proceeding on parental leave.

(b)

Before an employer engages a replacement psychologist or social worker under this subclause, the employer
shall inform that person of the temporary nature of the employment and of the rights of the psychologist or
social worker who is being replaced.

(c)

Before an employer engages a person to replace a psychologist or social worker temporarily promoted or
transferred in order to replace a psychologist or social worker exercising his or her rights under this clause, the
employer shall inform that person of the temporary nature of the promotion or transfer and of the rights of the
psychologist or social worker who is being replaced.

(d)

Nothing in this subclause shall be construed as requiring the employer to engage a replacement psychologist or
social worker.

(e)

A replacement psychologist or social worker shall not be entitled to any of the rights conferred by this clause
except where his/her employment continues beyond the twelve months’ qualifying period.

15.

Clause 13. – Family Leave: Delete this number, title and clause and insert the following in lieu thereof—
14. – CARER’S LEAVE

(1)

Use of Sick Leave
(a)

A psychologist or social worker with responsibilities in relation to either members of his/her immediate family
or members of his/her household who need care and support shall be entitled to use, in accordance with this
subclause, any sick leave entitlement for absences to provide care and support for such persons when they are
ill. Such leave shall not exceed five (5) days in any calendar year and is not cumulative.

(b)

The psychologist or social worker shall, if required, provide a written statement as to the fact of illness of the
person for whom the care and support is required.
The entitlement to use sick leave is subject to—

(c)

(i)

the psychologist or social worker being responsible for the care of the person concerned; and

(ii)

the person concerned being either a member of the psychologist’s or social worker’s immediate family
or a member of the psychologist’s or social worker’s household.

(iii)

the term “immediate family” includes—
(aa)
a spouse (including a former spouse), of the psychologist or social worker; and
(bb)

(d)

(2)

a child or an adult child (including an adopted child, a step child or an ex nuptial child),
parent, grandparent, grandchild or sibling of the psychologist or social worker.

The psychologist or social worker shall, wherever practicable, give the employer notice prior to the absence of
the intention to take leave, the name of the person requiring care and their relationship to the psychologist or
social worker, the reasons for taking such leave and the estimated length of absence. If it is not practicable for
the psychologist or social worker to give prior notice of absence, the psychologist or social worker shall notify
the employer by telephone of such absence at the first opportunity on the day of absence.

Use of Unpaid Leave
A psychologist or social worker may elect, with the consent of the employer, to take unpaid leave for the purpose of
providing care to a family member who is ill.

(3)
16.

Nothing contained in this clause shall prevent a psychologist or social worker from making application for leave as
prescribed in Clause 8. - Special Leave of the Award.
Clause 14. – Carer’s Leave: After this clause insert new number, title and clause as follows—

(1)

Entitlement to Bereavement Leave

15. - BEREAVEMENT LEAVE
Subject to subclause (4) of this clause, on the death of—
(a)
the spouse or defacto spouse of a psychologist or social worker;
(b)
(c)

the child or step child of a psychologist or social worker;
the parent, step-parent or parent in-law of a psychologist or social worker;

(d)

the brother or sister of a psychologist or social worker; or

(e)

any person who, immediately before that person’s death, lived with the psychologist or social worker as a
member of the psychologist’s or social worker’s family,

(2)

the psychologist or social worker is entitled to paid bereavement leave of up to two (2) days.
The two (2) days need not be consecutive.

(3)

Bereavement Leave is not to be taken during a period of any other leave.

(4)

A psychologist or social worker who claims to be entitled to paid leave under this section is to provide to the employer, if
so requested by the employer, evidence that would satisfy a reasonable person as to—
(a)

the death that is the subject of the leave sought; and

(b)

the relationship of the psychologist or social worker to the deceased person.
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Clause 14. – Salaries: Delete this number, title and clause and insert the following in lieu thereof—
16. – SALARIES
(a)
The minimum annual salary payable to a psychologist or social worker engaged in the undermentioned
classifications shall be—
SALARY
ANNUAL
LEVEL
SALARY
$
Step 1
34874
Step 2
36533
Step 3
38371
Step 4
40667
Step 5
44228
Step 6
46550
Step 7
48671
Step 8
50886
(b)

(2)

(3)

On appointment, a psychologist or social worker shall be placed at the appropriate salary level according to the
provisions of subclause (2) of this clause. Recognition of qualifications and experience other than that outlined
in this Award shall be determined by agreement between the employer and the psychologist or social worker. In
the event that the parties cannot agree on the level of qualifications and/or experience that should apply then the
matter may be referred to the Western Australian Industrial Relations Commission.
(c)
On application by the psychologist or social worker and by agreement with the employer, salary may be deemed
to include an amount which is paid on behalf of the psychologist or social worker into an Approved
Superannuation fund nominated in accordance with the provisions of Clause 23. - Superannuation of the Award,
and not being an employer contribution to superannuation paid in accordance with the Superannuation
Guarantee (Administration) Act 1992, Federal legislation or an employer’s contributory superannuation fund.
(d)
A copy of any agreement reached in accordance with paragraph (c) of this subclause shall be attached to the
salary record of the psychologist or social worker concerned.
(e)
For the purposes of determining weekly or fortnightly salary, the annual salaries as prescribed in this subclause,
shall be divided by 52.16 or 26.08 respectively.
Psychologists and Social Workers appointed to the under mentioned classifications shall be paid in accordance with the
following—
(a)
A social worker as defined shall commence at Step 1 and proceed by annual increments to and including Step 6.
(b)
A provisional psychologist shall commence at Step 1 and proceed by annual increments to and including Step 2.
(c)
A psychologist who attains full registration status with the Psychologists Board of Western Australia shall
commence at Step 4 and proceed by annual increments to and including Step 8.
(d)
The years of experience is indicated by the number of steps from the commencement level of each
classification.
Part-time psychologists or social workers shall be paid in accordance to the following formula—
Hours worked
37.5

(4)

(a)

(b)

x

Full time weekly
rate of pay

A relief social worker shall be paid according to the following formula—
(i)

Half day

=

0.1

x

Weekly rate for Step 5

(ii)

Full day

=

0.2

x

Weekly rate for Step 5

A relief psychologist shall be paid according to the following formula—
(i)

Half day

=

0.1

x

Weekly rate for Step 6

(ii)

Full day

=

0.2

x

Weekly rate for Step 6

Note: a half day is up to 3.75 hours and a full day is up to 7.5 hours.
(5)
Where the conditions of employment of a psychologist or social worker are subject to the provisions of subclause (4) of
Clause 7. – Contract of Service of this Award, then, by agreement in writing between the employer and the psychologist
or social worker, salary may be averaged over the full year.
18.
Clause 15. – Right of Entry: Delete this number, title and clause and insert the following in lieu thereof—
17. - NO REDUCTION
This Award shall not in itself operate to reduce the salary or conditions of any psychologist or social worker below that actually
received by him/her or worsen any conditions pertaining to him/her at the date hereof.
19.
Clause 16. – No Reduction: Delete this number, title and clause and insert the following in lieu thereof—
18. – RIGHT OF ENTRY
(1)
An authorised representative of the Union may enter, during working hours, any premises where relevant psychologists or
social workers work, for the purposes of holding discussions at the premises with those psychologists or social workers.
(2)
The authorised representative will provide the employer/principal with prior notification of entry.
(3)
The meeting will not disrupt the psychologist’s or social worker’s performance of his/her duties.
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Where such a meeting is of an urgent nature and upon a request being made to the employer/principal, the
employer/principal may approve paid time off to meet with the authorised union representative. Such approval will not be
unreasonably withheld.
Clause 18. – Right of Entry: After this clause insert new number, title and clause as follows—
19. - SALARY RECORD
The employer/principal shall keep or cause to be kept, records containing the following particulars—
(a)
Full name and residential address of each psychologist or social worker.
(b)
The start and finish times, the hours worked each day and each week, and the number of weeks worked per
year, exclusive of holiday and vacation leave.
(c)
The salary paid each pay period, and the deductions.
(d)
The employer/principal shall provide a salary advice slip showing gross salary and any deductions made for
such pay period.
Salaries shall be paid at least monthly, except in the case of a relief psychologist or social worker who shall be paid as
soon as possible on completion of the engagement.
Clause 19. – Salary Record: After this clause insert new number, title and clause as follows—
20. – INSPECTION OF RECORDS
An authorised representative of the Union may enter, during work hours, any premises where relevant psychologists or
social workers work, for the purpose of investigating any suspected breach of the Industrial Relations Act 1979, the Long
Service Leave Act 1958, the Minimum Conditions of Employment Act 1993, the Occupational Safety and Health Act
1984 or an Award, Order, Industrial Agreement or Employer-Employee Agreement that applies to any such psychologist
or social worker.
For the purpose of investigating any such suspected breach, the authorised representative may
(a)
subject to the provisions of the relevant Act, Award, Order, Industrial Agreement or Employer-Employee
Agreement require the employer to produce for the representative’s inspection, during working hours at the
employer’s premises or at any mutually convenient time and place, any employment records or other documents
kept by the employer that are related to the suspected breach;
(b)
make copies of the entries in the employment records or documents related to the suspected breach; and
(c)
during working hours, inspect or view any work, material, machinery, or appliance, that is relevant to the
suspected breach.
The authorised representative will provide written notice of at least:
(a)
24 hours if the records and documents are kept on the employer’s premises, or
(b)
48 hours if the records are kept elsewhere.
Clause 17. – Location Allowances: Delete this number, title and clause and insert the following in lieu thereof—
21. - LOCATION ALLOWANCES
Subject to the provisions of this clause, in addition to the rates prescribed in the wages clause of this award, a
psychologist or social worker shall be paid the following weekly allowances when employed in the towns prescribed
hereunder. Provided that where the wages are prescribed as fortnightly rates of pay, these allowances shall be shown as
fortnightly allowances.
TOWN
Agnew
Argyle
Balladonia
Barrow Island
Boulder
Broome
Bullfinch
Carnarvon
Cockatoo Island
Coolgardie
Cue
Dampier
Denham
Derby
Esperance
Eucla
Exmouth
Fitzroy Crossing
Goldsworthy
Halls Creek
Kalbarri

PER WEEK
$16.60
$43.50
$16.60
$28.30
$6.90
$26.50
$7.80
$13.50
$29.10
$6.90
$16.90
$23.00
$13.50
$27.50
$5.00
$18.50
$23.90
$33.30
$14.80
$38.10
$5.70
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TOWN
Kalgoorlie
Kambalda
Karratha
Koolan Island
Koolyanobbing
Kununurra
Laverton
Learmonth
Leinster
Leonora
Madura
Marble Bar
Meekatharra
Mount Magnet
Mundrabilla
Newman
Norseman
Nullagine
Onslow
Pannawonica
Paraburdoo
Port Hedland
Ravensthorpe
Roebourne
Sandstone
Shark Bay
Shay Gap
Southern Cross
Telfer
Teutonic Bore
Tom Price
Whim Creek
Wickham
Wiluna
Wittenoom
Wyndham

(2)

(3)

(4)

(5)
(6)
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PER WEEK
$6.90
$6.90
$27.30
$29.10
$7.80
$43.50
$16.80
$23.90
$16.60
$16.80
$17.60
$41.70
$14.60
$18.10
$18.10
$15.90
$14.20
$41.60
$28.30
$21.50
$21.30
$22.80
$8.80
$31.40
$16.60
$13.50
$14.80
$7.80
$38.60
$16.60
$21.30
$27.10
$26.30
$16.80
$36.90
$41.00

Except as provided in subclause (3) of this clause, a psychologist or social worker who has—
(a)
a dependent shall be paid double the allowance prescribed in subclause (1) of this clause;
(b)
a partial dependent shall be paid the allowance prescribed in subclause (1) of this clause plus the difference
between that rate and the amount such partial dependent is receiving by way of a district or location allowance.
Where a psychologist or social worker—
(a)
is provided with board and lodging by his/her employer, free of charge; or
(b)
is provided with an allowance instead of board and lodging by virtue of the award or an order or agreement
made pursuant to the Act;
such psychologist or social worker shall be paid 66.66 per cent of the allowances prescribed in subclause (1) of this
clause.
The provisions of paragraph (b) of this subclause shall have effect on and from the 24th day of July, 1990.
Subject to subclause (2) of this clause, junior employees, casual employees, part time employees, apprentices receiving
less than adult rate and employees employed for less than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for ordinary hours that week is to the adult rate for the work
performed.
Where a psychologist or social worker is on annual leave or receives payment instead of annual leave he/she shall be paid
for the period of such leave the location allowance to which he/she would ordinarily be entitled.
Where a psychologist or social worker is on long service leave or other approved leave with pay (other than annual leave)
he/she shall only be paid location allowance for the period of such leave he/she remains in the location in which he/she is
employed.
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For the purposes of this clause—
(a)
“Dependant” shall mean—
(i)
a spouse or defacto spouse; or
(ii)
a child where there is no spouse or defacto spouse;
who does not receive a location allowance or who, if in receipt of a salary or wage package, receives no
consideration for which the location allowance is payable pursuant to the provisions of this clause.
(b)
“Partial Dependant” shall mean a “dependent” as prescribed in paragraph (a) of this subclause who receives a
location allowance which is less than the location allowance prescribed in subclause (1) of this clause or who, if
in receipt of a salary or wage package, receives less than a full consideration for which the location allowance is
payable pursuant to the provisions of this clause.
(8)
Where a psychologist or social worker is employed in a town or location not specified in this clause the allowance
payable for the purpose of subclause (1) of this clause shall be such amount as may be agreed between Australian Mines
and Metals Association, the Chamber of Commerce and Industry of Western Australia and Unions WA or, failing such
agreement, as may be determined by the Commission.
(9)
Subject to the making of a General Order pursuant to s.50 of the Act, that part of each location allowance representing
prices shall be varied from the beginning of the first pay period commencing on or after the 1st day in July of each year in
accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents.
23.
Clause 21. – Location Allowances: After this clause insert new number, title and clause as follows—
22. - TRAVELLING ALLOWANCES
(1)
Where a psychologist or social worker is required by the employer to work away from the psychologist’s or social
worker’s usual place of employment the employer shall pay the psychologist or social worker any reasonable travelling
expenses incurred except where an allowance is paid in accordance with subclause (2) hereof.
(2)
Where a psychologist or social worker is required and authorised to use his/her own motor vehicle in the course of duty,
the psychologist or social worker shall be paid an allowance of not less than that provided for taxation purposes by the
Australian Taxation Office
24.
Clause 18. – Superannuation: Delete this number, title and clause and insert the following in lieu thereof—
23. – SUPERANNUATION
The superannuation provisions contained herein operate subject to the requirements of the hereinafter prescribed provision titled –
Compliance, Nomination and Transition.
(1)
Employer Contributions
(a)
An employer shall contribute to superannuation for each eligible psychologist or social worker in accordance
with the Superannuation Guarantee (Administration) Act 1992 to one of the following approved superannuation
funds—
(i)
CONCEPT ONE - superannuation plan which was established and is governed by a trust deed and
rules dated 23 September 1986, as amended; and
(ii)
an exempted fund allowed by sub-clause (3) of this clause.
(b)
Employer contributions shall be paid at least monthly for each week of service that the eligible psychologist or
social worker completes with the employer.
(c)
“Ordinary Time Earnings” means the salary or other remuneration periodically received by the psychologist or
social worker in respect to the time worked in ordinary hours and/or any other rate paid for all purposes of the
Award to which the psychologist or social worker is entitled for ordinary hours of work.
(2)
Fund Membership
(a)
“Eligible psychologist or social worker” shall mean a psychologist or social worker employed under the terms
of this Award.
(b)
A psychologist or social worker shall not be eligible to join the fund until he/she has completed one month’s
satisfactory service. On completion of this period the psychologist or social worker shall be entitled to the
appropriate employer contribution, from the date of the psychologist or social worker’s commencement.
(3)
Exemption
Exemptions from the requirements of this clause shall apply to an employer who at the date of this Award—
(a)
was contributing to a superannuation fund, in accordance with an Order of an Industrial Tribunal; or
(b)
was contributing to a superannuation fund in accordance with an Order or Award of an Industrial Tribunal, for a
majority of psychologists or social workers and makes payment for a psychologist or social worker covered by
this Award in accordance with that Order or Award; or
(c)
subject to notification to the Union, was contributing to a superannuation fund for a psychologist or social
worker covered by this Award where such payments are not made pursuant to an Order of an Industrial
Tribunal.
(d)
was not contributing to a superannuation fund for a psychologist or social workers covered by this Award; and
(i)
written notice of the proposed alternative superannuation fund is given to the Union; and
(ii)
contributions and benefits of the proposed alternative superannuation fund are no less than those
provided by this clause; and
(iii)
within one month of the notice prescribed in paragraph (i) being given, the Union has not challenged
the suitability of the proposed fund by notifying the Western Australian Industrial Relations
Commission of a dispute.
(4)
The employer shall provide such facilities as is appropriate to ensure that all psychologists or social workers are
adequately informed of the provisions of the superannuation funds available.
Compliance, Nomination and Transition
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Notwithstanding anything contained elsewhere herein which requires that contribution be made to a superannuation fund
or scheme in respect of a psychologist or social worker, on and from 30 June 1998—
(a)

Any such fund or scheme shall no longer be a complying superannuation fund or scheme for the purposes of
this clause unless—
(i)

the fund or scheme is a complying fund or scheme within the meaning of the Superannuation
Guarantee (Administration) Act 1992 of the Commonwealth; and

(ii)

under the governing rules of the fund or scheme, contributions may be made by or in respect of the
psychologist or social worker permitted to nominate a fund or scheme;

(b)

The psychologist or social worker shall be entitled to nominate the complying superannuation fund or scheme to
which contributions are to be made by or in respect of the psychologist or social worker;

(c)

The employer shall notify the psychologist or social worker of the entitlement to nominate a complying
superannuation fund or scheme as soon as practicable;

(d)

A nomination or notification of the type referred to in paragraphs (b) and (c) of this subclause shall, subject to
the requirement of regulations made pursuant to the Industrial Relations Legislation Amendment and Repeal
Act 1995, be given in writing to the employer or the psychologist or social worker to whom such is directed;

(e)

The psychologist or social worker and employer shall be bound by the nomination of the psychologist or social
worker unless the psychologist or social worker and employer agree to change the complying superannuation
fund or scheme to which contributions are to be made;

(f)

The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme
required by a psychologist or social worker;

Provided that on and from 30 June 1998, and until a psychologist or social worker thereafter nominates a complying
superannuation fund or scheme—
(g)

if one or more complying superannuation funds or schemes to which contributions may be made be specified
herein, the employer is required to make contributions to that fund or scheme, or one of those funds or schemes
nominated by the employer; or

(h)

if no complying superannuation fund or scheme to which contributions may be made be specified herein, the
employer is required to make contributions to a complying fund or scheme nominated by the employer.

25.

Clause 19. – Dispute Settling Procedures: Delete this number and title and insert the following in lieu thereof—
24. – DISPUTE SETTLING PROCEDURE

26.

Clause 24. – Dispute Settling Procedures: After this clause insert new number, title and clause as follows—
25. - REDUNDANCY PROVISIONS

(1)

Discussions Before Termination
(a)

Where an employer has made a definite decision that the employer no longer wishes the job the psychologist or
social worker has been doing done by anyone and this is not due to the ordinary and customary turnover of
labour and that decision may lead to termination of employment, the employer shall hold discussions with the
psychologist or social worker directly affected and with his/her Union, where applicable.

(b)

(2)

The discussion shall take place as soon as is practicable after the employer has made a definite decision which
will invoke the provisions of paragraph (a) of this sub clause and shall cover among other things, any reasons
for the proposed terminations, measures to avoid or minimise the terminations and measures to minimise any
adverse affect of any terminations on the psychologist or social workers concerned. The employer will confirm
the content of these discussions in writing.
Notice Period of Termination on Redundancy
(a)

If the services of a psychologist or social worker are to be terminated due to redundancy, the psychologist or
social worker shall be entitled to notice of termination as prescribed in Clause 6. – Contract of Service, of this
Award, provided that psychologist or social workers to whom notification of termination of service is to be
given because of the introduction of automation or other like technology changes shall be given not less than
three (3) months’ notice of termination.

(b)

Should the employer fail to give notice of termination as required in subclause 2(a) the employer shall pay to
the psychologist or social worker an amount calculated in accordance with the ordinary rate of pay for a period
being the difference between the notice given and that required to be given.

(c)

(3)

Payment of Notice Treated as Service – If an employer makes payment for all or any of the period of notice
prescribed, then the period for which such payment is made shall be treated as service for the purposes of
calculating any service related entitlements of the psychologist or social worker arising pursuant to this award
and shall be deemed to be service with the employer for the purposes of Long Service Leave.
Psychologist or Social Workers Leaving During Notice

(4)

A psychologist or social worker whose employment is to be terminated for reasons set out in this clause may terminate
employment during the period of notice and, if so, shall be entitled to the same benefits and payments under this clause
had the psychologist or social worker remained with the employer until the expiry of such notice. This is with the
provision that in such circumstances the psychologist or social worker shall not be entitled to payment instead of notice.
Time Off During Notice Period
(a)

During the period of notice of termination of employment given by an employer, a psychologist or social
worker whose employment is to be terminated for reasons set out in this clause shall be entitled for the purpose
of seeking other employment, to be absent from work for eight ordinary hours without deduction of pay.

(b)

A psychologist or social worker who claims to be entitled to paid leave under this clause is to provide to the
employer evidence that would satisfy a reasonable person of the entitlement.
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Severance Pay
In addition to the period of notice prescribed in Clause 7 – Contract of Service, of this Award, for ordinary termination, a
psychologist or social worker whose employment is terminated for reasons set out in this clause shall be entitled to the
following amount of severance pay in respect of a continuous period of service—
PERIOD OF CONTINUOUS SERVICE

SEVERANCE PAY

Less than 1 year
1 year but less than 2 years
2 years but less than 3 years
3 years but less than 4 years
4 years and over

Nil
4 weeks
6 weeks
7 weeks
8 weeks

“Weeks Pay” means the ordinary weekly rate of wage for the psychologist or social worker concerned.
Alternative Employment
An employer, in a particular redundancy case, may make application to the Western Australian Industrial Relations
Commission to have the general severance pay prescription varied if the employer obtains acceptable alternative
employment for a psychologist or social worker.
(7)
Psychologists or Social Workers Exempted
This clause shall not apply to relief or temporary psychologists or social workers or where employment is terminated as a
consequence of conduct that justifies instant dismissal
27.
Clause 25. – Redundancy Provisions: After this clause insert new title and schedule as follows—
SCHEDULE A – SALARIES (ASNA)
The following schedule provides a history of Clause 16. – Salaries of the Award including all Arbitrated Safety Net Adjustments
(ASNA) as at 1 August 2002
The minimum annual salary payable to a psychologist or social worker engaged in the under mentioned classifications shall be—
Column A shall apply from the beginning of the first pay period commencing on or after the date of the Award.
Column B shall apply from the beginning of the first pay period commencing on or after 1 August 2001.
SALARY
ANNUAL
ASNA
TOTAL
SALARY
LEVEL
$
Column A
Column B
Step 1
32265
33048
1826
34874
Step 2
33924
34707
1826
36533
Step 3
35762
36545
1826
38371
Step 4
38058
38841
1826
40667
Step 5
41619
42402
1826
44228
Step 6
43941
44724
1826
46550
Step 7
46062
46845
1826
48671
Step 8
48277
49060
1826
50886
(6)

The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under the Arbitrated Safety
Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees since
1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an industrial
agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
28
Schedule A. – Employer Parties: Delete this title and schedule and insert the following in lieu thereof—
SCHEDULE B – PARTIES
NAME

ADDRESS

The Anglican Schools Commission (Inc.)

PO Box 2520, MT CLAREMONT WA 6010

Aquinas College

Locked Bag 11, Bentley Delivery Centre WA 6983

Association of Independent Schools of Western Australia
(Inc.)

3/41 Walters Drive, Herdsman Business Park, OSBORNE
PARK WA 6017

Bible Baptist Christian Academy

Lot 374 Chidlow Street, MT HELENA WA 6555

Catholic Education Commission of Western Australia

PO Box 198, LEEDERVILLE WA 6903

Forrestfield Christian School

336 Hawtin Road, FORRESTFIELD WA 6058

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

NAME

ADDRESS

Guildford Grammar School

Locked Bag 5, GUILDFORD WA 6935

Hale School

Hale Road, WEMBLEY DOWNS WA 6019

Korsunski-Carmel School

Cresswell Road, DIANELLA WA 6062

Kulkarriya Community School

PO Box 3, FITZROY CROSSING WA 6765

Methodist Ladies College

PO Box 222, CLAREMONT WA 6010

Montessori School

PO Box 194, KINGSLEY WA 6026

Perth College

PO Box 25, MT LAWLEY WA 6929

Penrhos College

PO Box 690, COMO WA 6952

Presbyterian Ladies College (Inc.)

14 McNeil Street, PEPPERMINT GROVE WA 6011

The Roman Catholic Archbishop of Perth (Inc.)

Victoria Square, PERTH WA 6000

Scotch College (Inc.)

PO Box 223, CLAREMONT WA 6010

Seventh Day Adventist School

Cnr Ninth and Wungong Roads, ARMADALE WA
6112

Speech and Hearing Centre for Children (W.A.) Inc.

PO Box 186, WEMBLEY WA 6913

St Hilda’s Anglican School for Girls (Inc)

PO Box 34, MOSMAN PARK WA 6912

St Mary’s Anglican Girls School (Inc.)

PO Box 105, KARRINYUP WA 6923

Trinity College

Trinity Avenue, EAST PERTH WA 6004

Wesley College

PO Box 149, SOUTH PERTH WA 6951
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UNION PARTY
The Independent Schools Salaried Officers’ Association
of Western Australia, Industrial Union of Workers

PO Box 8444, Perth Business Centre PERTH WA 6849
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Order
HAVING heard Mr N Briggs on behalf of the applicant and Dr I Fraser and Mr P Andrew as agents on behalf of the respondents,
the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Independent Schools (Boarding House) Supervisory Staff Award (No A9 of 1990) be varied in accordance
with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 14th day of April 2003 except for Clause 13. – Long Service Leave which shall operate from
1 January 2003.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________
SCHEDULE
Clause 2. – Arrangement: Delete this clause and insert the following in lieu thereof—
Title
Minimum Adult Award Wage
Arrangement
Area
Scope
Definitions
Contract of Service
Hours of Duty
Rosters
Part-Time Supervisors
Meals
Salaries
Holiday and Vacation Leave
Long Service Leave
Sick Leave
Bereavement Leave
Parental Leave
Leave Without Pay
Carer’s Leave
Special Leave
Travelling Allowances
Lodging Conditions
Location Allowances
General Conditions
Salary Record
Inspection of Records
Right of Entry
Protective Clothing
Higher Duties
Superannuation
Consultative Provisions
Redundancy Provisions
Appendix - Resolution of Disputes Requirement
Schedule A. - Salaries (ASNA)
Schedule B. – Parties
3.
Clause 4. – Scope: Delete this clause and insert the following in lieu thereof—
This Award applies to Independent Schools with boarding houses and their employees who directly supervise or who are
responsible for the supervision of, the educational, recreational and personal general welfare of students in or about a boarding
house and shall include those supervisory duties outside a boarding house that are from time to time directed by the employer, but
shall not include those persons employed as cleaners, caretakers, kitchen and canteen staff, laundry staff, nursing staff, grounds
staff, and those employees primarily employed as teachers or to a member of a religious order unless it is so stated in a written
contract of employment between that person and the employer.
This Award shall not apply to volunteer tutors and volunteer resident assistants, whose role it is to provide management support and
to oversee students whilst under supervision, in return for which free board and lodging is provided.
3.
Clause 5. – Definitions: Delete this clause and insert the following in lieu thereof—
(1)
“Houseparent” - shall mean any supervisor who works under the direct supervision of a resident teacher or supervisor, is
a non-resident at the school and who is required for duty either prior to and/or during and/or immediately following each
school day Monday to Friday. Unless explicitly stated to the contrary, conditions for houseparents are the same as for a
supervisor.
(2)
“Part-Time Supervisor” - shall mean an employee who works less hours than those usually worked by a full time
supervisor at that boarding house.
(3)
“Relief Supervisor” - shall mean an employee employed as per the boarding house roster for a period not exceeding four
consecutive weeks, at the same school.
(4)
“Senior Supervisor” - shall mean any employee who is responsible for the overall supervision of the boarding school.
1.
1.
1B.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
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“Shift” - shall mean the defined hours of duty (including broken periods) allocated to an employee in accordance with the
work roster, for any 24 hour period.
“Supervisor” - shall mean an employee who is employed to supervise in accordance with Clause 4. - Scope, of this award.
“Union” - shall mean The Independent Schools Salaried Officers’ Association of Western Australia, Industrial Union of
Workers.
“Temporary Supervisor” shall mean any person engaged as a full-time or part-time replacement supervisor, provided that
the period of engagement of a temporary supervisor shall be not less than twenty consecutive working days and not more
than a period of twelve months except where the substantive supervisor on unpaid leave is granted an extension the
temporary supervisor’s engagement may be extended for the period of the extension.
“Continuous Service” shall include full-time, part-time and temporary service, paid leave and unpaid leave of less than
two (2) consecutive weeks, with the same employer.
Clause 6. – Contract of Service: Delete subclause (3) of this clause and insert the following in lieu thereof—
Except in the case of a relief supervisor, the termination of the service of any supervisor shall require a minimum period
of notice as set out below—
(a)
Employer’s period of notice
Supervisor’s period of continuous service
Up to 3 years
More than 3 years but less than 5 years
More than 5 years

5.
(1)

6.
(1)

Employer’s period of Notice
at least 2 weeks
at least 3 weeks
at least 4 weeks

If the supervisor is over 45 years of age and has served at least two (2) years of continuous service this notice is
to be increased by one (1) week.
(b)
Supervisor’s period of notice
Termination of service by a supervisor shall require a minimum of two (2) weeks’ notice.
(c)
Failure to give the required notice shall make that party liable to forfeiture of payment to the other party of an
amount equivalent to that period of notice not given or served.
(d)
The requirements of this subclause may be waived in part or whole by mutual agreement between the supervisor
and the employer.
Clause 11. – Salaries: Delete this clause and insert the following in lieu thereof—
The minimum annual salary, according to classification and experience, payable to a supervisor shall be—
(a)
Supervisor—
Total Salary
$ per Annum
1st year of experience
24234
2nd year of experience
25003
3rd year of experience
26028
4th year of experience
27053
5th year of experience
28183
6th year of experience
29208
(b)

(2)
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Senior Supervisor
1st year of experience
30642
Thereafter
32179
(c)
Relief Supervisor
(i)
A relief supervisor shall be paid per rostered shift at a rate calculated at step 6 of paragraph (a) of this
subclause, divided by 200.
(ii)
A relief houseparent shall be paid per rostered shift at a rate calculated at step 5 of paragraph (a) of
this subclause, divided by 200.
(d)
Houseparent—
Notwithstanding the provision of paragraph (a) of this subclause, the maximum salary level for this
classification shall be that determined as the fifth year of experience.
(e)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
On appointment as a supervisor at a boarding school, the employer shall, on production of satisfactory evidence by the
employee of previous full-time equivalent experience in a similar school position, place that employee on a salary point
commensurate with such previous experience.
Clause 12. – Holiday and Vacation Leave: Delete this clause and insert the following in lieu thereof—
Except as hereinafter provided, a supervisor shall be allowed the holidays granted by the school in which he/she is
employed, including term and Christmas vacations, without deduction of pay. A supervisor may be required for duty prior
to the beginning of each term and following the end of each term for the purposes of preparing for the opening and/or
closure of the boarding house.
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If after one week’s continuous service in any calendar year a supervisor lawfully terminates his/her employment or
his/her employment is terminated by the employer through no fault of the supervisor, the supervisor shall be granted
salary instead of vacation leave proportionate to his/her length of service. Provided that a supervisor who was actually
engaged for all four terms in that calendar year shall be entitled to be paid for the whole of the vacation period of that
year.
(a)
Where a supervisor has been paid for leave which at the time of termination has not been fully accrued, the
employer may deduct from any monies owed that portion to which the supervisor is not entitled.
(b)
Where the employment of a supervisor is terminated by the employer prior to the attainment of the accrued
vacation leave, then the provisions of this subclause shall not apply.
A supervisor on paid leave shall accrue an entitlement to payment under this clause.
(a)
A leave loading equivalent to 17.5 per cent of four weeks’ salary shall be paid to a supervisor, including a parttime or temporary supervisor, who has completed twelve months’ continuous service with the employer or who
has been employed for all four terms in a calendar year.
(b)
The loading shall be paid in the final pay in December of that year.
(c)
If the service of a supervisor commences after the beginning of first term in a calendar year then by agreement
between the employer and the supervisor, the leave loading may be paid, proportionate to the length of service
in that year, in December of that year.
(a)
Provided that and subject to (b) of this subclause, instead of the provisions of subclause (1) of this clause, a
Houseparent shall be entitled to a minimum of four weeks’ paid vacation leave for each period of 12 months’
service.
(b)
Any supervisor who as at 31 May 1994 was being paid throughout school vacation periods shall not have that
benefit reduced.
Clause 13. – Long Service Leave: Delete this clause and insert the following in lieu thereof—
Subject to subclause (3)—
(a)
A supervisor who has completed ten (10) years’ continuous service with an employer shall be entitled to ten
(10) weeks’ paid long service leave.
(b)
For each subsequent period of ten (10) years’ service a supervisor shall be entitled to an additional ten (10)
weeks’ paid long service leave.
(c)
On termination of the supervisor’s employment in any circumstances otherwise than for gross misconduct the
supervisor shall be entitled to payment of long service leave in respect of the number of years’ service with the
employer completed since the supervisor last became entitled to an amount of long service leave of a
proportionate amount on the basis of ten (10) weeks’ for ten (10) years’ service.
For any period of continuous employment prior to 1 January 2003, a supervisor shall accrue an entitlement to long service
leave calculated on the basis of 13 weeks’ long service leave on full pay for each 15 years of continuous service.
The expression “continuous service” does not include—
(a)
Any period exceeding two weeks during which the supervisor is absent on leave without pay. In the case of
leave without pay which exceeds eight weeks in a continuous period, the entire period of that leave is excised in
full;
(b)
Any service of a supervisor who resigns or is dismissed, other than service prior to such resignation or prior to
the date of any offence in respect of which he/she is dismissed by the employer, when that prior service has
actually entitled the person to long service leave under this clause.
Subject to subclause (6) of this clause, term and Christmas holidays observed by the school shall be recognised as extra
leave and not included in the long service leave.
Any public holiday which occurs during the period a supervisor is on long service leave shall be treated as part of the long
service leave and extra days shall not be granted.
Where a supervisor has become entitled to a period of long service leave in accordance with this clause, the supervisor
shall commence such leave as soon as possible after the accrual date in a manner mutually agreed between the employer
and the supervisor.
Payment for long service leave shall be made in full before the supervisor goes on leave or by agreement between the
supervisor and the employer, at the same time as the supervisor’s salary would have been paid if the supervisor had
remained at work in which case the payment shall be made by arrangement between the supervisor and the employer.
Where a supervisor has completed at least seven (7) years’ service but less than ten (10) years’ service and employment is
terminated—
(a)
by the supervisor’s death; or
(b)
in any circumstances, otherwise than serious misconduct;
the amount of leave shall be such proportion of ten (10) weeks’ leave as the number of completed years of such service
bears to ten (10) years.
In the case to which subclause (8) of this clause applies and in any case in which the employment of the supervisor who
has become entitled to leave hereunder is terminated before such leave is taken or fully taken the employer shall, upon
termination of employment otherwise than by death, pay to the supervisor and upon termination of employment by death,
pay to the personal representative of the supervisor upon request by the personal representative, a sum equivalent to the
amount which would have been payable in respect of the period of leave to which he/she is entitled or deemed to have
been entitled and which would have been taken but for such termination.
Such payment shall be deemed to have satisfied the obligation of the employer in respect of leave hereunder.
Where the continuous service of a supervisor during the accrual period contains any period where the supervisor’s hours
were less than those of a full-time supervisor the supervisor’s entitlement shall be calculated as follows—
(a)
the number of weeks accrued shall be in accordance with subclause (1) above, and
(b)
payment for the leave taken shall be the average that the supervisor’s hours bears to those of a full-time
supervisor over the accrual period.
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Clause 14. – Sick Leave: Delete this clause and insert the following in lieu thereof—
(a)
A supervisor who is unable to attend or remain at the place of employment during the normal hours of duty by
reason of personal ill health or injury shall be entitled to payment during such absence in accordance with the
following provisions.
(b)
Entitlement to payment shall be ten (10) days’ pay for each completed year of service. Such leave will accrue on
a weekly basis.
(c)
A supervisor who claims an entitlement under this clause shall provide to the employer evidence that would
satisfy a reasonable person of the entitlement.
(d)
If in the first of successive years of service with the employer a supervisor is absent on the ground of personal
ill health or injury for a period longer than his/her entitlement to paid sick leave, payment may be adjusted at the
end of that year of service, or at the time the supervisor’s services terminate, if before the end of that year of
service, to the extent that the supervisor has become entitled to further paid sick leave during that year of
service.
A temporary supervisor shall retain the benefit of accumulated sick leave on appointment as a permanent supervisor
provided that the service is continuous. For the purpose of this paragraph school vacations shall not be deemed to break
the continuity of service.
The unused portions of the entitlement to paid sick leave in any one year shall accumulate from year to year and subject
to this subclause may be claimed by the supervisor if the absence by reason of personal ill health or injury exceeds the
period for which entitlement has accrued during that year at the time of the absence. Provided that a supervisor shall not
be entitled to claim payment for any period exceeding ten (10) weeks in any one year of service.
A supervisor on paid leave shall accrue an entitlement to payment under this clause.
The provisions of this subclause with respect to payment do not apply to supervisors who are entitled to payment under
the Workers’ Compensation and Rehabilitation Act 1981 nor to supervisors whose injury or illness is the result of a
supervisor’s own misconduct.
Clause 15. – Bereavement Leave: Delete this clause and insert the following in lieu thereof—
Entitlement to Bereavement Leave
Subject to subclause (4) of this clause, on the death of—
(a)
the spouse or defacto spouse of a supervisor;
(b)
the child or step-child of a supervisor;
(c)
the parent, step-parent or parent-in-law of a supervisor;
(d)
the brother or sister of a supervisor; or
(e)
any person who, immediately before that person’s death, lived with the supervisor as a member of the
supervisor’s family,
the supervisor is entitled to paid bereavement leave of up to two (2) days.
The two (2) days need not be consecutive.
Bereavement Leave is not to be taken during a period of any other leave.
A supervisor who claims to be entitled to paid leave under this section is to provide to the employer, if so requested by the
employer, evidence that would satisfy a reasonable person as to:
(a)
the death that is the subject of the leave sought; and
(b)
the relationship of the supervisor to the deceased person.
Clause 16. – Maternity Leave: Delete this title and clause and insert the following in lieu thereof—
16. – PARENTAL LEAVE
Eligibility for Parental Leave
A supervisor shall become entitled to take up to 52 consecutive weeks of unpaid leave in respect of—
(a)
the birth of a child to the supervisor or the supervisor’s spouse; or
(b)
the placement of a child with the supervisor with a view to the adoption of the child by the supervisor.
A supervisor is entitled to take parental leave if he or she—
(a)
has had at least 12 months’ continuous service with that employer immediately preceding the date upon which
the supervisor proceeds upon such leave; and
(b)
has given the employer at least ten (10) weeks’ written notice of his/her intention to take such leave, and the
start and finish dates of such leave.
(c)
A supervisor is not entitled to take parental leave at the same time as the supervisor’s spouse but this subclause
does not apply to one week’s parental leave—
(i)
taken by the male parent immediately after the birth of the child; or
(ii)
taken by the supervisor and the supervisor’s spouse immediately after a child has been placed with
them with a view to their adoption of the child.
(d)
A supervisor shall not be in breach of this order as a consequence of failure to give the stipulated period of
notice in accordance with this subclause, if such failure is occasioned by the confinement occurring earlier than
the presumed date.
Parental Leave to start six (6) weeks before the birth
Subject to subclauses (4), (5) and (7) of this clause, the period of parental leave for a female supervisor shall be for an
unbroken period of up to 52 weeks and shall include up to six (6) weeks’ leave to be taken immediately before the
presumed date of confinement, unless in respect of any period closer to the expected date of birth a medical practitioner
has certified that the supervisor is fit to work.
Transfer to a Safe Job
Where in the opinion of a duly qualified medical practitioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the supervisor make it inadvisable for the supervisor to continue at her present work,
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the supervisor shall, if the employer deems it practicable, be transferred to a safe job at the rate and on the conditions
attaching to that job until the commencement of parental leave. If the transfer to a safe job is not practicable, the
supervisor may, or the employer may require the supervisor to, take leave for such period as is certified necessary by a
duly qualified medical practitioner. Such leave shall be treated as parental leave for the purposes of subclauses (8), (9),
(10) and (11) of this clause.
Variation of Period of Parental Leave
(a)
The period of parental leave may be lengthened by agreement between the supervisor and the employer in
accordance with the provisions of Clause 17. - Leave Without Pay of this award.
(b)
The period of parental leave may be shortened by agreement between the supervisor and the employer.
Cancellation of Parental Leave
(a)
Parental leave, applied for but not commenced, shall be cancelled when the pregnancy of a supervisor
terminates other than by the birth of a living child.
(b)
Subject to paragraph (c) of this subclause, where the pregnancy of a supervisor then on parental leave
terminates other than by the birth of a living child, it shall be the right of the supervisor or supervisor’s spouse
to resume work at a time nominated by the employer which shall not exceed four weeks from the date of notice
in writing by the supervisor to the employer that he or she desires to resume work.
(c)
A supervisor’s right to resume work within the period specified in paragraph (b) of this subclause shall be
subject to the practicality of enabling the supervisor to resume within that period, but in any case that limitation
shall not be invoked to extend the period of leave beyond the date originally agreed to.
Where the supervisor’s resumption is delayed, he or she may undertake temporary employment with another employer
without affecting his or her contract of service with the school from which he or she took parental leave.
Special Parental Leave and Sick Leave
(a)
Where the pregnancy of a supervisor or a supervisor’s spouse not then on parental leave terminates after
twenty-eight weeks other than by the birth of a living child then—
(i)
the supervisor shall be entitled to such period of unpaid leave (to be known as special parental
leave) as a duly qualified medical practitioner certifies as necessary before the supervisor’s return to
work; or
(ii)
for illness other than the normal consequences of confinement the supervisor shall be entitled, either
instead of or in addition to special parental leave, to such paid sick leave as to which the supervisor
is then entitled and which a duly qualified medical practitioner certifies as necessary before the
supervisor returns to work.
(b)
Where a supervisor not then on parental leave suffers illness related to the supervisor’s pregnancy, the
supervisor may take such paid sick leave as to which the supervisor is then entitled and such further unpaid
leave (to be known as special parental leave) as a duly qualified medical practitioner certifies as necessary
before the supervisor returns to work.
(c)
For the purposes of subclauses (9), (10) and (11) of this clause, parental leave shall include special parental
leave.
(d)
A supervisor returning to work after the completion of a period of leave taken pursuant to this subclause shall
be entitled to the position which the supervisor held immediately before proceeding on such leave or, in the
case of a supervisor who was transferred to a safe job pursuant to subclause (4) of this clause, to the position the
supervisor held immediately before such transfer.
Where such position no longer exists but there are other positions available, for which the supervisor is
qualified and the duties of which the supervisor is capable of performing, the supervisor shall be entitled to a
position as nearly comparable in status and salary or wage to that of the supervisor’s former position.
Parental Leave and Other Leave Entitlements
(a)
A supervisor may take, in conjunction with or in addition to parental leave, any annual leave or long service
leave or any part thereof to which the supervisor is then entitled.
(b)
Paid sick leave or other paid authorised award absences (excluding annual leave or long service leave), shall not
be available to a supervisor during the supervisor’s absence on parental leave.
Effect of Parental Leave on Employment
Notwithstanding any award, or other provision to the contrary, absence on parental leave shall not break the continuity of
service of a supervisor but shall not be taken into account in calculating the period of service for any purpose of the
Award.
Termination of Employment
(a)
A supervisor on parental leave may terminate his or her employment at any time during the period of leave by
notice given in accordance with this Award.
(b)
An employer shall not terminate the employment of a supervisor on the ground of the supervisor’s pregnancy or
of the supervisor’s absence on parental leave, but otherwise the rights of an employer in relation to termination
of employment are not hereby affected.
Return to Work after Parental Leave
(a)
A supervisor shall be entitled to the position which the supervisor held immediately before proceeding on
parental leave or, in the case of a supervisor who was transferred to a safe job pursuant to subclause (4) of this
clause, to the position which the supervisor held immediately before such transfer. Where such position no
longer exists but there are other positions available for which the supervisor is qualified and the duties of which
the supervisor is capable of performing, the supervisor shall be entitled to a position as nearly comparable in
status and salary or wage to that of the supervisor’s former position.
(b)
The supervisor will notify the employer in writing not less than six (6) weeks prior to the presumed date of
return, when the supervisor requests to return to work under different arrangements from those which the
supervisor held immediately prior to the commencement of parental leave.
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Replacement Supervisors
(a)
A replacement supervisor is a supervisor specifically engaged as a result of a supervisor proceeding on parental
leave.
(b)
Before an employer engages a replacement supervisor under this subclause, the employer shall inform that
person of the temporary nature of the employment and of the rights of the supervisor who is being replaced.
(c)
Before an employer engages a person to replace a supervisor temporarily promoted or transferred in order to
replace a supervisor exercising his or her rights under this clause, the employer shall inform that person of the
temporary nature of the promotion or transfer and of the rights of the supervisor who is being replaced.
(d)
Nothing is this subclause shall be construed as requiring the employer to engage a replacement supervisor.
(e)
A replacement supervisor shall not be entitled to any of the rights conferred by this clause except where his/her
employment continues beyond the twelve months’ qualifying period.
Clause 16. – Parental Leave: After this clause insert new number, title and clause as follows—
17. – LEAVE WITHOUT PAY
While a supervisor has the right to apply for leave without pay the granting of such leave is at the discretion of the
employer.
A supervisor applying for leave under this clause must state the period of such leave and the reason for which the leave is
being sought.
Leave without pay does not involve loss of continuity of service, for salary, sick leave and long service leave purposes.
Any period exceeding two weeks during which the supervisor is absent on leave without pay shall not be taken into
account in calculating the period of service for any purposes of this Award. In the case of leave without pay which
exceeds eight weeks in a continuous period, the entire period of that leave is excised in full.
If a supervisor is granted leave without pay the question of the supervisor’s specific duties on return to work should be
considered before the granting of such leave and any arrangements made documented. If no prior arrangement is made a
supervisor upon return to service shall be entitled to a position commensurate with the position held immediately prior to
the commencement of such leave.
The maximum period for which leave is granted under this clause shall be one year.
Clause 17. – Leave Without Pay: After this clause insert new number, title and clause as follows—
18. CARER’S LEAVE
Use of Sick Leave
(a)
A supervisor with responsibilities in relation to either members of his/her immediate family or members of
his/her household who need care and support shall be entitled to use, in accordance with this subclause, any sick
leave entitlement for absences to provide care and support for such persons when they are ill. Such leave shall
not exceed five (5) days in any calendar year and is not cumulative.
(b)
The supervisor shall, if required, provide a written statement as to the fact of illness of the person for whom the
care and support is required.
(c)
The entitlement to use sick leave is subject to—
(i)
the supervisor being responsible for the care of the person concerned; and
(ii)
the person concerned being either a member of the supervisor’s immediate family or a member of the
supervisor’s household.
(iii)
the term “immediate family” includes—
(aa)
a spouse (including a former spouse), of the supervisor; and
(bb)
child or an adult child (including an adopted child, a step child or an ex nuptial child),
parent, grandparent, grandchild or sibling of the supervisor.
(d)
The supervisor shall, wherever practicable, give the employer notice prior to the absence of the intention to take
leave, the name of the person requiring care and their relationship to the supervisor, the reasons for taking such
leave and the estimated length of absence. If it is not practicable for the supervisor to give prior notice of
absence, the supervisor shall notify the employer by telephone of such absence at the first opportunity on the
day of absence.
Use of Unpaid Leave
A supervisor may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a
family member who is ill.
Clause 18. – Carer’s Leave: After this clause insert new number, title and clause as follows—
19 . – SPECIAL LEAVE
A supervisor shall, on sufficient cause being shown, be granted special leave with pay.
“Sufficient cause” is defined as a matter or situation for which—
(a)
no other paid leave is available;
(b)
no other arrangements can reasonably be made;
(c)
the absence from duty is required due to pressing necessity.
The period determined at the discretion of the employer having regard to the circumstances would not normally exceed
three (3) days in any one instance.
Such discretion is not to be harshly or unfairly exercised.
Clause 17. – Travelling Allowances: Delete this number, title and clause and insert the following in lieu thereof—
20. - TRAVELLING ALLOWANCES
Where a supervisor is required by the employer to work away from the supervisor’s usual place of employment the
employer shall pay the supervisor any reasonable travelling expenses incurred except where an allowance is paid in
accordance with subclause (2) hereof.
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Where a supervisor is required and authorised to use his/her own motor vehicle in the course of duty, the supervisor shall
be paid an allowance of not less than that provided for by the Australian Taxation Office, as amended from time to time.
Clause 18. – Lodging Conditions: Delete this number and title and insert the following in lieu thereof—
21. - LODGING CONDITIONS
Clause 21. – Lodging Conditions: After this clause insert new number, title and clause as follows—
22. – LOCATION ALLOWANCES
Subject to the provisions of this clause, in addition to the rates prescribed in the wages clause of this award, a supervisor
shall be paid the following weekly allowances when employed in the towns prescribed hereunder. Provided that where the
wages are prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly allowances.
TOWN

PER WEEK

Agnew
Argyle
Balladonia
Barrow Island
Boulder
Broome
Bullfinch
Carnarvon
Cockatoo Island
Coolgardie
Cue
Dampier
Denham
Derby
Esperance
Eucla
Exmouth
Fitzroy Crossing
Goldsworthy
Halls Creek
Kalbarri
Kalgoorlie
Kambalda
Karratha
Koolan Island
Koolyanobbing
Kununurra
Laverton
Learmonth
Leinster
Leonora
Madura
Marble Bar
Meekatharra
Mount Magnet
Mundrabilla
Newman
Norseman
Nullagine
Onslow
Pannawonica
Paraburdoo
Port Hedland
Ravensthorpe
Roebourne
Sandstone
Shark Bay
Shay Gap
Southern Cross
Telfer
Teutonic Bore
Tom Price
Whim Creek
Wickham
Wiluna
Wittenoom
Wyndham

$16.60
$43.50
$16.60
$28.30
$6.90
$26.50
$7.80
$13.50
$29.10
$6.90
$16.90
$23.00
$13.50
$27.50
$5.00
$18.50
$23.90
$33.30
$14.80
$38.10
$5.70
$6.90
$6.90
$27.30
$29.10
$7.80
$43.50
$16.80
$23.90
$16.60
$16.80
$17.60
$41.70
$14.60
$18.10
$18.10
$15.90
$14.20
$41.60
$28.30
$21.50
$21.30
$22.80
$8.80
$31.40
$16.60
$13.50
$14.80
$7.80
$38.60
$16.60
$21.30
$27.10
$26.30
$16.80
$36.90
$41.00

Except as provided in subclause (3) of this clause, a supervisor who has—
(a)
a dependent shall be paid double the allowance prescribed in subclause (1) of this clause;
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a partial dependent shall be paid the allowance prescribed in subclause (1) of this clause plus the difference
between that rate and the amount such partial dependent is receiving by way of a district or location allowance.
(3)
Where a supervisor—
(a)
is provided with board and lodging by his/her employer, free of charge; or
(b)
is provided with an allowance instead of board and lodging by virtue of the award or an order or agreement
made pursuant to the Act;
such supervisor shall be paid 66.66 per cent of the allowances prescribed in subclause (1) of this clause.
(4)
Subject to subclause (2) of this clause, relief supervisors, part-time supervisors, and supervisors employed for less than a
full week shall receive that proportion of the location allowance as equates with the proportion that their wage for
ordinary hours that week is to the adult rate for the work performed.
(5)
Where a supervisor is on annual leave or receives payment instead of annual leave he/she shall be paid for the period of
such leave the location allowance to which he/she would ordinarily be entitled.
(6)
Where a supervisor is on long service leave or other approved leave with pay (other than annual leave) he/she shall only
be paid location allowance for the period of such leave he/she remains in the location in which he/she is employed.
(7)
For the purposes of this clause—
(a)
“Dependant” shall mean—
(i)
a spouse or defacto spouse; or
(ii)
a child where there is no spouse or defacto spouse;
who does not receive a location allowance or who, if in receipt of a salary or wage package, receives no
consideration for which the location allowance is payable pursuant to the provisions of this clause.
(b)
“Partial Dependant” shall mean a “dependent” as prescribed in paragraph (a) of this subclause who receives a
location allowance which is less than the location allowance prescribed in subclause (1) of this clause or who, if
in receipt of a salary or wage package, receives less than a full consideration for which the location allowance is
payable pursuant to the provisions of this clause.
(8)
Where a supervisor is employed in a town or location not specified in this clause the allowance payable for the purpose of
subclause (1) of this clause shall be such amount as may be agreed between Australian Mines and Metals Association, the
Chamber of Commerce and Industry of Western Australia and Unions WA or, failing such agreement, as may be
determined by the Commission.
(9)
Subject to the making of a General Order pursuant to s.50 of the Act, that part of each location allowance representing
prices shall be varied from the beginning of the first pay period commencing on or after the 1st day in July of each year in
accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents.
17.
Clause 19. – General Conditions: Delete this number, title and clause and insert the following in lieu thereof—
23. – GENERAL CONDITIONS
The employer shall make provision for the following—
(1)
A boarding house supervisor is to be on duty at all times that boarders require supervision except where such supervision
is conducted by a teacher or in sick bay where the supervision is carried out by the school nurse.
(2)
Access by supervisors to telephone facilities for emergency use.
(3)
Access by authorised supervisors to proper records or information concerning boarders taking medication or who are
subject to allergies.
(4)
Access by authorised supervisors to information regarding procedures for obtaining medical assistance.
(5)
Written authority for supervisors responsible for the distribution of any medication required to be taken by a student in the
boarding house.
18.
Clause 20. – Salary Record: Delete this number, title and clause and insert the following in lieu thereof:
24. - SALARY RECORD
(1)
The employer/principal shall keep or cause to be kept, records containing the following particulars—
(a)
Full name and residential address of each supervisor.
(b)
The start and finish times, the hours worked each day and each week, and the number of weeks worked per
year, exclusive of annual leave.
(c)
The salary paid each pay period.
(d)
The employer shall provide a salary advice slip showing gross salary and any deductions made for such pay
period.
(2)
Salaries shall be paid at least monthly.
19.
Clause 24. – Salary Record: After this clause insert new number, title and clause as follows—
25. – INSPECTION OF RECORDS
(1)
An authorised representative of the Union may enter, during work hours, any premises where relevant supervisors work,
for the purpose of investigating any suspected breach of the Industrial Relations Act 1979, the Long Service Leave Act
1958, the Minimum Conditions of Employment Act 1993, the Occupational Safety and Health Act 1984 or an Award,
Order, Industrial Agreement or Employer-Employee Agreement that applies to any such supervisor.
(2)
For the purpose of investigating any such suspected breach, the authorised representative may—
(a)
subject to the provisions of the relevant Act, Award, Order, Industrial Agreement or Employer-Employee
Agreement require the employer to produce for the representative’s inspection, during working hours at the
employer’s premises or at any mutually convenient time and place, any employment records or other documents
kept by the employer that are related to the suspected breach;
(b)
make copies of the entries in the employment records or documents related to the suspected breach; and
(c)
during working hours, inspect or view any work, material, machinery, or appliance, that is relevant to the
suspected breach.
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The authorised representative will provide written notice of at least—
(a)
24 hours if the records and documents are kept on the employer’s premises, or
(b)
48 hours if the records are kept elsewhere.
20.
Clause 25. – Inspection of Records: After this clause, insert new number, title and clause as follows—
26. - RIGHT OF ENTRY
(1)
An authorised representative of the Union may enter, during working hours, any premises where relevant supervisors
work, for the purposes of holding discussions at the premises with those supervisors.
(2)
The authorised representative will provide the employer/principal with prior notification of entry.
(3)
The meeting will not disrupt the supervisor’s performance of his/her duties.
(4)
Where such a meeting is of an urgent nature and upon a request being made to the Principal, the Principal may approve
paid time off to meet with the authorised union representative. Such approval will not be unreasonably withheld.
21.
Clause 26. – Right of Entry: After this clause, insert new number, title and clause as follows—
27. - PROTECTIVE CLOTHING
Where a school requires that a supervisor wear protective clothing in the course of his or her duties, other than with respect to
sporting activity, such clothing shall be supplied by the school.
Protective clothing so issued shall remain the property of the school and be maintained in good order and condition by the
supervisor, fair wear and tear excepted.
22.
Clause 21. – No Reduction: Delete this number, title and clause.
23.
Clause 22. – Location Allowance: Delete this number, title and clause.
24.
Clause 23. – Higher Duties: Delete this number and title and inserting the following in lieu thereof—
28. - HIGHER DUTIES
25.
Clause 24. – Superannuation: Delete this number, title and clause and insert the following in lieu thereof—
29. - SUPERANNUATION
The superannuation provisions contained herein operate subject to the requirements of the hereinafter prescribed provision titled –
Compliance, Nomination and Transition.
(1)
Employer Contributions
(a)
An employer shall contribute to superannuation for each eligible supervisor in accordance with the
Superannuation Guarantee (Administration) Act 1992 to one of the following approved superannuation funds—
(i)
CONCEPT ONE - superannuation plan which was established and is governed by a trust deed and
rules dated 23 September 1986, as amended; or
(ii)
an exempted fund allowed by subclause (3) of this clause.
(b)
Employer contributions shall be paid at least monthly for each week of service that the eligible supervisor
completes with the employer.
(c)
“Ordinary Time Earnings” means the salary or other remuneration regularly received by the supervisor in
respect to the time worked in ordinary hours and shall include payments which are made for the purpose of
Location Allowances or any other rate paid for all purposes of the Award to which the supervisor is entitled for
ordinary hours of work. Provided that “ordinary time earnings” shall not include any payment which is for
vehicle allowances, fares or travelling time allowances (including payments made for travelling related to
distant work), commission or bonus.
(2)
Fund Membership
(a)
“Eligible Supervisor” shall mean a supervisor employed under the terms of this Award.
(b)
A supervisor shall not be eligible to join the fund until he/she has completed one month’s satisfactory service.
On completion of this period the supervisor shall be entitled to the appropriate employer contribution, from the
date of the supervisors’ commencement.
(3)
Exemption
Exemptions from the requirements of this clause shall apply to an employer who at the date of this Award—
(a)
was contributing to a superannuation fund, in accordance with an Order of an Industrial Tribunal; or
(b)
was contributing to a superannuation fund in accordance with an Order or Award of an Industrial Tribunal, for a
majority of supervisors and makes payment for supervisors covered by this Award in accordance with that
Order or Award; or
(c)
subject to notification to the Union, was contributing to a superannuation fund for supervisors covered by this
Award where such payments are not made pursuant to an Order of an Industrial Tribunal.
(d)
was not contributing to a superannuation fund for supervisors covered by this Award; and
(i)
written notice of the proposed alternative superannuation fund is given to the Union; and
(ii)
contributions and benefits of the proposed alternative superannuation fund are no less than those
provided by this clause; and
(iii)
within one month of the notice prescribed in paragraph (i) being given, the Union has not challenged
the suitability of the proposed fund by notifying the Western Australian Industrial Relations
Commission of a dispute.
(4)
The employer shall provide such facilities as is appropriate to ensure that all supervisors are adequately informed of the
provisions of the superannuation funds available.
Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which requires that contribution be made to a superannuation fund
or scheme in respect of an supervisor, on and from 30 June 1998—
(a)
Any such fund or scheme shall no longer be a complying superannuation fund or scheme for the purposes of
this clause unless—
(i)
the fund or scheme is a complying fund or scheme within the meaning of the Superannuation
Guarantee (Administration) Act 1992 of the Commonwealth; and
(ii)
under the governing rules of the fund or scheme, contributions may be made by or in respect of the
supervisor permitted to nominate a fund or scheme.
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The supervisor shall be entitled to nominate the complying superannuation fund or scheme to which
contributions are to be made by or in respect of the supervisor;
(c)
The employer shall notify the supervisor of the entitlement to nominate a complying superannuation fund or
scheme as soon as practicable;
(d)
A nomination or notification of the type referred to in paragraphs (b) and (c) of this subclause shall, subject to
the requirement of regulations made pursuant to the Industrial Relations Legislation Amendment and Repeal
Act 1995, be given in writing to the employer or the supervisor to whom such is directed;
(e)
The supervisor and employer shall be bound by the nomination of the supervisor unless the supervisor and
employer agree to change the complying superannuation fund or scheme to which contributions are to be made;
(f)
The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme
required by a supervisor;
Provided that on and from 30 June 1998, and until an employee thereafter nominates a complying superannuation fund or
scheme—
(g)
if one or more complying superannuation funds or schemes to which contributions may be made be specified
herein, the employer is required to make contributions to that fund or scheme, or one of those funds or schemes
nominated by the employer; or
(h)
if no complying superannuation fund or scheme to which contributions may be made be specified herein, the
employer is required to make contributions to a complying fund or scheme nominated by the employer.
Clause 25. – Consultative Provisions: Delete this number and title and insert the following in lieu thereof—
30. - CONSULTATIVE PROVISIONS
Clause 30 – Consultative Provisions: After this clause insert new number, title and clause as follows—
31. – REDUNDANCY PROVISIONS
Discussions Before Termination
(a)
Where an employer has made a definite decision that the employer no longer wishes the job the supervisor has
been doing done by anyone and this is not due to the ordinary and customary turnover of labour and that
decision may lead to termination of employment, the employer shall hold discussions with the supervisors
directly affected and with their Union, where applicable.
(b)
The discussion shall take place as soon as is practicable after the employer has made a definite decision which
will invoke the provisions of paragraph (a) of this subclause and shall cover among other things, any reasons for
the proposed terminations, measures to avoid or minimise the terminations and measures to minimise any
adverse affect of any terminations on the supervisors concerned. The employer will confirm the content of these
discussions in writing.
Notice Period of Termination on Redundancy
(a)
If the services of a supervisor are to be terminated due to redundancy, the supervisor shall be entitled to notice
of termination as prescribed in Clause 6. – Contract of Service, of this Award, provided that supervisors to
whom notification of termination of service is to be given because of the introduction of automation or other
like technology changes shall be given not less than three (3) months’ notice of termination.
(b)
Should the employer fail to give notice of termination as required in subclause 2(a) the employer shall pay to
the supervisor an amount calculated in accordance with the ordinary rate of pay for a period being the difference
between the notice given and that required to be given.
(c)
Payment of Notice Treated as Service – If an employer makes payment for all or any of the period of notice
prescribed, then the period for which such payment is made shall be treated as service for the purposes of
calculating any service related entitlements of the supervisor arising pursuant to this Award and shall be deemed
to be service with the employer for the purposes of Long Service Leave.
Supervisor Leaving During Notice
A supervisor whose employment is to be terminated for reasons set out in this clause may terminate employment during
the period of notice and, if so, shall be entitled to the same benefits and payments under this clause had the supervisor
remained with the employer until the expiry of such notice. This is with the provision that in such circumstances the
supervisor shall not be entitled to payment instead of notice.
Time Off During Notice Period
(a)
During the period of notice of termination of employment given by an employer, a supervisor whose
employment is to be terminated for reasons set out in this clause shall be entitled for the purpose of seeking
other employment, to be absent from work for eight ordinary hours without deduction of pay.
(b)
A supervisor who claims to be entitled to paid leave under this clause is to provide to the employer evidence
that would satisfy a reasonable person of the entitlement.
Severance Pay
(a)
In addition to the period of notice prescribed in Clause 6. – Contract of Service, of this Award, for ordinary
termination, a supervisor whose employment is terminated for reasons set out in this clause shall be entitled to
the following amount of severance pay in respect of a continuous period of service.
PERIOD OF CONTINUOUS SERVICE
SEVERANCE PAY
Less than 1 year
1 year but less than 2 years
2 years but less than 3 years
3 years but less than 4 years
4 years and over

Nil
4 weeks
6 weeks
7 weeks
8 weeks

“Weeks Pay” means the ordinary weekly rate of wage for the supervisor concerned.
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(6)

Alternative Employment
An employer, in a particular redundancy case, may make application to the Western Australian Industrial Relations
Commission to have the general severance pay prescription varied if the employer obtains acceptable alternative
employment for a supervisor.
(7)
Supervisors Exempted
This clause shall not apply to relief or temporary supervisors or where employment is terminated as a consequence of
conduct that justifies instant dismissal.
28.
Appendix – Resolution of Disputes Requirement: After this appendix insert new title and schedule as follows—
SCHEDULE A – SALARIES (ASNA)
The following schedule provides a history of Clause 11. – Salaries of the Award including all Arbitrated Safety Net Adjustments
(ASNA) as at 1 August 2002.
(1)
The minimum annual rate of salary payable to supervisors engaged in the undermentioned classifications shall be—
(a)
Supervisor—
Minimum
ASNA
Total Salary
Salary
$ per Annum
$ per Annum
1st year of experience
2nd year of experience
3rd year of experience
4th year of experience
5th year of experience
6th year of experience
(b)

18706
19475
20500
21525
22550
23575

5528
5528
5528
5528
5633
5633

24234
25003
26028
27053
28183
29208

Senior Supervisor—

ASNA
Total Salary
Minimum
$ per Annum
Salary
$ per Annum
1st year of experience
25113
5529
30642
Thereafter
26650
5529
32179
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated Safety
Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees since
1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an industrial
agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
29.

Schedule A – Parties: Delete title and schedule and insert the following in lieu thereof—
SCHEDULE B – PARTIES
NAME
ADDRESS
EMPLOYER PARTIES
Aquinas College
Locked Bag 11,
Bentley Delivery Centre
WA 6983
Association of Independent Schools of Western
3/41 Walters Drive
Australia, Union of Employers (Inc.)
Herdsman Business Park
OSBORNE PARK WA 6017
Catholic Education Commission of WA
PO Box 198
LEEDERVILLE WA 6903
Christ Church Grammar School
Queenslea Drive
CLAREMONT WA 6010
Guildford Grammar School
Locked Bag 5
GUILDFORD WA 6935
Hale School
Hale Road
WEMBLEY DOWNS WA 6019
Iona Presentation College
33 Palmerston Street
MOSMAN PARK WA 6012
Keaney College
BINDOON WA 6502
Mazenod College
Methodist Ladies College

Gladys Road
LESMURDIE WA 6076
PO Box 222
CLAREMONT WA 6010
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NAME

ADDRESS

Perth College

PO Box 25
MOUNT LAWLEY WA 6929
PO Box 690
COMO WA 6952
14 McNeil Street
PEPPERMINT GROVE WA 6011
Moreing Road
ATTADALE WA 6156
PO Box 223
SWANBOURNE WA 6010
200 Lesmurdie Road
LESMURDIE WA 6076
PO Box 34
MOSMAN PARK WA 6912
PO Box 105
KARRINYUP WA 6923
Victoria Square
PERTH WA 6000
PO Box 149
SOUTH PERTH WA 6951

Penrhos College
Presbyterian Ladies College (Inc.)
Santa Maria College
Scotch College (Inc.)
St Brigid’s College
St Hilda’s Anglican School For Girls (Inc)
St Mary’s Anglican Girls School (Inc)
The Roman Catholic Archbishop of Perth (Inc.)
Wesley College

UNION PARTY
The Independent Schools Salaried Officers’
Association of Western Australia,
Industrial Union of Workers
30.
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PO Box 8444
Perth Business Centre
WA 6849

Appendix - S.49B - Inspection of Records Requirements: Delete this title and appendix.

_________

2003 WAIRC 08434
INDEPENDENT SCHOOLS’ TEACHERS’ AWARD 1976.
No R27 of 1976.
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE INDEPENDENT SCHOOLS SALARIED OFFICERS’ ASSOCIATION OF WESTERN
AUSTRALIA, INDUSTRIAL UNION OF WORKERS, APPLICANT
v.
THE ANGLICAN SCHOOLS COMMISSION (INC.) AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
WEDNESDAY 4 JUNE 2003
FILE NO.
APPLICATION 1047 OF 2002
CITATION NO.
2003 WAIRC 08434
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr N Briggs on behalf of the applicant and Dr I Fraser and Mr P Andrew as agents on behalf of the respondents,
and by consent, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Independent Schools’ Teacher Award 1976 (No. R 27 of 1976) be varied in accordance with the following
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 14th
day of April 2003.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________

1466

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

SCHEDULE
Clause 2. – Arrangement: Delete this clause and insert the following in lieu thereof—
Title
Minimum Adult Award Wage
Arrangement
State Wage Principles – June 1991
Area
Scope
Definitions
Contract of Service
Special Leave
Sick Leave
Leave Without Pay
Holiday and Vacation Leave
Long Service Leave
Carer’s Leave
Bereavement Leave
Salaries
Right of Entry
Protective Clothing
Parental Leave
Location Allowances
Travelling Allowances
Salary Records
Inspection of Records
Superannuation
Consultative Provisions
Redundancy Provisions
Appendix – Resolution of Disputes Requirement
Appendix 1—
1 – Teacher Appraisal
2 – Induction
3 – Progression to a Higher Classification
Schedule A – Salaries (ASNA)
Schedule B – Parties
2.
Clause 4. – Scope: Delete this clause and insert the following in lieu thereof—
This Award applies to teachers (as defined) employed in the classifications mentioned in Clause 14. - Salaries of this Award, but it
does not apply to a person who is in Holy Orders or who is a member of a religious teaching order unless it is so stated in a written
contract of employment between that person and the school in which he/she is engaged in teaching duties.
3.
Clause 5. – Definitions: Delete this clause and insert the following in lieu thereof—
(1)
“Teacher” shall mean any person employed on the teaching staff of an independent school but does not include the
Deputy Principal or the Principal.
(2)
“Part-time Teacher” shall mean a teacher employed regularly on the staff of an independent school and who works less
than the normal hours that a full-time teacher is required to work.
(3)
“Temporary Teacher” shall mean a teacher engaged as full-time or part-time as a replacement teacher or such other
purpose as may be required to fulfil the teaching obligations of the school, provided that the period of engagement of a
temporary teacher shall be not less than twenty consecutive working days and not more than a period of twelve months,
except where the substantive teacher on unpaid leave is granted an extension the temporary teacher’s engagement may be
extended for the period of this extension.
(4)
“Relief Teacher” shall mean a teacher employed part-time or full-time on a daily or half daily basis for a period not
exceeding nineteen consecutive days in the same school.
(5)
“Independent School” shall mean a school which is an efficient school within the meaning of the School Education Act
1999 and which is not administered by or on behalf of the Government of Western Australia.
(6)
“Promotional Position” shall mean a position which involves—
(a)
the supervision of other members of staff
and/or
(b)
administrative duties in excess of those usually required of a teacher in an Independent School
and/or
(c)
pastoral care duties or any other Promotional Position responsibilities in excess of those usually required of a
teacher in an Independent School.
(7)
“Senior Teacher” shall mean a teacher, appointed as such in accordance with the provisions of this award, who has
demonstrated high level skills and practice in teaching and who participates as a team member in the development of the
school.
(8)
“Continuous Service” shall include full-time, part-time and temporary service, paid leave and unpaid leave of less than
two (2) consecutive weeks, with the same employer.
4.
Clause 6. – Term: Delete the number, title and clause.
1.
1.
1B.
2.
2A.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
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(7)
6.
7.
(1)
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(3)

(4)
(5)
9.
(1)
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Clause 7. – Contract of Service: Delete the number, title and clause and insert new number, title and clause in lieu
thereof:
6. - CONTRACT OF SERVICE
(a)
A teacher shall, upon engagement, be given a letter of appointment in which the general conditions and the
special conditions (if any) of his/her appointment are stated. A copy of that letter shall be retained by the school
and signed by the teacher within one week of commencing work. This subclause shall not apply to a relief
teacher.
(b)
The conditions stated in the letter of appointment shall, while the employment continues, be observed by the
parties and shall not be subject to any alteration of significance without the consent of the teacher.
(c)
Paragraph (a) of this subclause does not authorise the inclusion in a letter of appointment of any provision
which is inconsistent with or contrary to any provision of this Award.
Except in the case of relief or temporary teachers, the termination of the service of a teacher shall require a minimum of
six weeks’ notice by either party to take effect from the close of school business at the end of school term. Failure to give
the required notice shall make that party liable to forfeiture of or payment to the other party of an amount equivalent to
six weeks’ pay or an amount equivalent to that period of notice not given or served.
Provided that the requirements of this subclause may be waived in part or whole by mutual agreement between the
teacher and the employer.
The contract of service of a temporary teacher shall be terminable at any time by either party giving not less than one (1)
week’s notice, save that in the case of continuous service exceeding one (1) year, notice shall be as prescribed in
subclause (2) of this clause.
The engagement of a relief teacher shall be by the day or half day and where the period exceeds five consecutive days the
notice shall be one day. Where the employment is for five consecutive days or less the engagement shall be considered to
be a specific period and notice shall not be required.
A part-time teacher shall receive payment for sick leave, long service leave and vacation leave on a pro-rata basis in the
proportion that his/her hours of work bear to the hours of a full-time teacher.
Upon termination a statement of service and a separate reference when requested by the teacher shall be provided to the
teacher by the employer.
Nothing within this clause detracts from the employer’s right to dismiss summarily any teacher for serious misconduct in
which case salary shall be paid up to the time of dismissal only.
Clause 8. – Leave: Delete this number, title and clause.
Clause 6. – Contract of Service: After this clause insert new number, title and clause as follows—
7. – SPECIAL LEAVE
A teacher shall, on sufficient cause being shown, be granted special leave with pay.
“Sufficient cause” is defined as a matter or situation for which—
(a)
no other paid leave is available,
(b)
no other arrangements can reasonably be made,
(c)
the absence from duty is required due to pressing necessity.
The period determined at the discretion of the employer having regard to all the circumstances would not normally exceed
three (3) days in any one instance.
Such discretion is not to be harshly or unfairly exercised.
Clause 7. – Special Leave: After this clause insert new number, title and clause as follows—
8. – SICK LEAVE
(a)
A teacher who is unable to attend or remain at the place of employment during the normal hours of duty by
reason of personal ill health or injury shall be entitled to payment during such absence in accordance with the
following provisions.
(b)
Entitlement to payment shall be twelve and one half day’s pay for each completed year of service. Such leave
will accrue on a weekly basis. A teacher who was actually engaged for all four terms in a calendar year shall be
entitled to a year’s entitlement.
(c)
A teacher who claims an entitlement under this clause shall provide to the employer evidence that would satisfy
a reasonable person of the entitlement.
(d)
If in the first of successive years of service with the employer, a teacher is absent on the ground of personal ill
health or injury for a period longer than his/her entitlement to paid sick leave, payment may be adjusted at the
end of that year of service, or at the time the teacher’s services terminate, if before the end of that year of
service, to the extent that the teacher has become entitled to further paid sick leave during that year of service.
A temporary teacher shall retain the benefit of accumulated sick leave on appointment as a permanent teacher provided
that the service is continuous. For the purpose of this paragraph school vacations shall not be deemed to break the
continuity of service.
The unused portions of the entitlement to paid sick leave in any one year shall accumulate from year to year and subject
to this subclause may be claimed by the teacher if the absence by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during that year at the time of the absence. Provided that a teacher shall not be entitled
to claim payment for any period exceeding thirteen weeks in any one year of service.
A teacher on paid leave shall accrue an entitlement to payment under this clause.
The provisions of this subclause with respect to payment do not apply to teachers who are entitled to payment under the
Workers’ Compensation and Rehabilitation Act 1981 nor to teachers whose injury or illness is the result of the teacher’s
own misconduct.
Clause 8. – Sick Leave: After this clause insert new number, title and clause as follows—
9. – LEAVE WITHOUT PAY
While a teacher has the right to apply for leave without pay the granting of such leave is at the discretion of the employer.

1468
(2)
(3)

(4)

(5)
10.

(1)
(2)

(3)

(4)
(5)
(6)

11.
(1)

(2)

(3)

(4)
(5)
(6)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

A teacher applying for leave under this clause must state the period of such leave and the reason for which the leave is
being sought.
Leave without pay does not involve loss of continuity of service for salary, sick leave and long service leave purposes.
Any period exceeding two weeks during which the teacher is absent on leave without pay shall not be taken into account
in calculating the period of service for any purposes of this Award. In the case of leave without pay, which exceeds eight
weeks in a continuous period, the entire period of that leave is exercised in full.
If a teacher is granted leave without pay the question of the teacher’s specific duties on return to work should be
considered before the granting of such leave and any arrangements made documented. If no prior arrangement is made a
teacher upon return to service shall be entitled to a position commensurate with the position held immediately prior to the
commencement of such leave.
The maximum period for which leave is granted under this clause shall be one year.
Clause 9. – Holidays and Vacations: Delete the number, title and clause and insert new number, title and clause as
follows—
10. - HOLIDAY AND VACATION LEAVE
Except as hereinafter provided, a teacher shall be allowed the holidays granted by the school in which he/she is employed,
including term and Christmas vacations, without deduction of pay.
If after one week’s continuous service in any calendar year a teacher lawfully terminates his/her employment or his/her
employment is terminated by the employer through no fault of the teacher, the teacher shall be granted salary instead of
vacation leave proportionate to his/her length of service. Provided that a teacher who was actually engaged for all four
terms in that calendar year shall be entitled to be paid for the whole of the vacation period of that year.
(a)
Where a teacher has been paid for leave, which at the time of termination has not been fully accrued, the
employer may deduct from any monies owed that portion to which the teacher is not entitled.
(b)
Where the employment of a teacher is terminated by the employer prior to the attainment of the accrued
vacation leave, then the provisions of this subclause shall not apply.
A teacher on approved paid leave, shall accrue an entitlement to payment under this clause.
A teacher who is justifiably dismissed for serious misconduct shall not be entitled to the benefits of the provisions of this
clause.
(a)
A leave loading equivalent to 17.5 per cent of four weeks’ salary shall be paid to a teacher, including a parttime and temporary teacher, who has completed twelve months’ continuous service with the employer or who
has been employed for all four terms in a calendar year.
(b)
The loading shall be paid in the final pay in December of that year.
(c)
If the service of a teacher commences after the beginning of first term in a calendar year then by agreement
between the employer and the teacher, the leave loading may be paid, proportionate to the length of service in
that year, in December of that year.
Clause 10. – Long Service Leave: Delete the number, title and clause and insert new number, title and clause as
follows—
11. - LONG SERVICE LEAVE
Subject to subclause (3)—
(a)
A teacher who has completed ten (10) years’ continuous service with an employer shall be entitled to 13 weeks’
paid long service leave.
(b)
For each subsequent period of ten (10) years’ service a teacher shall be entitled to an additional 13 weeks’ paid
long service leave.
(c)
On termination of the teacher’s employment in any circumstances otherwise than for serious misconduct the
teacher shall be entitled to payment of long service leave in respect of the number of years’ service with the
employer completed since the teacher last became entitled to an amount of long service leave of a proportionate
amount on the basis of 13 weeks’ for ten (10) years’ service.
In calculating a teacher’s entitlement under this clause continuous service with the employer prior to the 1st day of
January 1984 shall be taken into account in the following manner—
(a)
In the case of a teacher who has already accrued an entitlement to long service leave with the employer prior to
the 1st day of January 1984, the teacher shall continue to accrue subsequent entitlements to long service leave
in accordance with the provisions of subclause (1) of this clause.
(b)
In the case of a teacher who, at the 1st day of January 1984, had not accrued an entitlement to long service
leave, the teacher’s entitlement shall be calculated on the following basis—
For any period of continuous employment prior to the 1st day of January, 1984, an amount calculated on the
basis of 13 weeks’ paid long service leave for each 15 years of continuous service.
The expression “continuous service” does not include—
(a)
Any period exceeding two weeks during which the teacher is absent on leave without pay. In the case of leave
without pay which exceeds eight weeks in a continuous period, the entire period of that leave is exercised in
full;
(b)
any service of a teacher who resigns or is dismissed, other than service prior to such resignation or prior to the
date of any offence in respect of which he/she is dismissed by the employer, when that prior service has
actually entitled the person to long service leave under this clause.
Subject to subclause (6) of this clause, term and Christmas holidays observed by the school shall be recognised as extra
leave and not included in the long service leave.
Any public holiday which occurs during the period a teacher is on long service leave shall be treated as part of the long
service leave and extra days shall not be granted.
Where a teacher has become entitled to a period of long service leave in accordance with this clause, the teacher shall
commence such leave as soon as possible after the accrual date in a manner mutually agreed between the employer and
the teacher by one of the following options—
(a)
as a semester, with approved leave without pay for that portion which exceeds the long service leave period;
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as a term, with any excess entitlement being taken with future long service leave or paid out on termination,
resignation or retirement. The excess cannot be used to reduce a future accrual period;
(c)
as a term, with the excess entitlement falling during the Christmas vacation period being paid for in addition to
the ordinary payment for such vacation. The excess leave may be taken during the vacation period prior to or
following the term’s long service leave.
(7)
Payment for long service leave shall be made in full before the teacher goes on leave or by agreement between the teacher
and the employer, at the same time as the teacher’s salary would have been paid if the teacher had remained at work in
which case the payment shall be made by arrangement between the teacher and the employer.
(8)
Where a teacher has completed at least 7 years’ service but less than 10 years’ service and employment is terminated—
(a)
by the teacher’s death; or
(b)
in any circumstances, otherwise than serious misconduct;
the amount of leave shall be such proportion of 13 weeks’ leave as the number of completed years of such service bears
to 10 years.
(9)
In the case to which subclause (8) of this clause, applies and in any case in which the employment of the teacher who has
become entitled to leave hereunder is terminated before such leave is taken or fully taken the employer shall, upon
termination of employment otherwise than by death, pay to the teacher and upon termination of employment by death,
pay to the personal representative of the teacher upon request by the personal representative, a sum equivalent to the
amount which would have been payable in respect of the period of leave to which he/she is entitled or deemed to have
been entitled and which would have been taken but for such termination. Such payment shall be deemed to have satisfied
the obligation of the employer in respect of leave hereunder.
(10)
Where the continuous service of a teacher during the accrual period contains any period where the teacher worked on a
part time basis the teacher’s entitlement shall be calculated as follows—
(a)
the number of weeks accrued shall be in accordance with subclause (1) above; and
(b)
payment for the leave taken shall be the average that the teacher’s part time service bears to that of a full time
teacher over the accrual period.
12.
Clause 11. – Long Service Leave: After this clause insert new number, title and clause as follows—
12. – CARER’S LEAVE
(1)
Use of Sick Leave
(a)
A teacher with responsibilities in relation to either members of his/her immediate family or members of his/her
household who need care and support shall be entitled to use, in accordance with this subclause, any sick leave
entitlement for absences to provide care and support for such persons when they are ill. Such leave shall not
exceed five (5) days in any calendar year and is not cumulative.
(b)
The teacher shall, if required, provide a written statement as to the fact of illness of the person for whom the
care and support is required.
(c)
The entitlement to use sick leave is subject to—
(i)
the teacher being responsible for the care of the person concerned; and
(ii)
the person concerned being either a member of the teacher’s immediate family or a member of the
teacher’s household.
(iii)
the term “immediate family” includes—
(aa)
a spouse (including a former spouse), of the teacher; and
(bb)
child or an adult child (including an adopted child, a step child or an ex nuptial child),
parent, grandparent, grandchild or sibling of the teacher.
(d)
The teacher shall, wherever practicable, give the employer notice prior to the absence of the intention to take
leave, the name of the person requiring care and his/her relationship to the teacher, the reasons for taking such
leave and the estimated length of absence. If it is not practicable for the teacher to give prior notice of absence,
the teacher shall notify the employer by telephone of such absence at the first opportunity on the day of absence.
(2)
Use of Unpaid Leave
A teacher may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a family
member who is ill.
(3)
Nothing contained in this clause shall prevent a teacher from making application for leave as prescribed in Clause 7. Special Leave of the Award.
13.
Clause 12. – Carer’s Leave: After this clause insert new number, title and clause as follows—
13. - BEREAVEMENT LEAVE
Entitlement to Bereavement Leave
(1)
Subject to subclause (4) of this clause, on the death of—
(a)
the spouse or defacto spouse of a teacher;
(b)
the child or step-child of a teacher;
(c)
the parent, step-parent or parent-in-law of a teacher;
(d)
brother or sister of a teacher; or
(e)
any person who, immediately before that person’s death, lived with the teacher as a member of the teacher’s
family,
the teacher is entitled to paid bereavement leave of up to two days.
(2)
The two (2) days need not be consecutive.
(3)
Bereavement Leave is not to be taken during a period of any other leave.
(4)
A teacher who claims to be entitled to paid leave under this section is to provide to the employer, if so requested by the
employer, evidence that would satisfy a reasonable person as to—
(a)
the death that is the subject of the leave sought; and
(b)
the relationship of the teacher to the deceased person.
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Clause 11. – Salaries: Delete the number, title and clause and insert the following in lieu thereof—
14. – SALARIES
(a)
The minimum annual salary payable to teachers engaged in the undermentioned classifications shall be—
Total Salary
Per Annum
$
Step 1
27568
Step 2
28901
Step 3
30129
Step 4
31667
Step 5
33102
Step 6
34332
Step 7
35562
Step 8
37099
Step 9
38790
Step 10
40174
Step 11
41300
Step 12
42838
Step 13
44375
(b)

(2)

(3)
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On appointment, a teacher shall be placed at the appropriate salary level according to qualifications and fulltime teaching experience in Australia. Recognition of qualifications and experience other than that outlined in
this clause shall be determined by agreement between the employer and the teacher. In the event that the parties
cannot agree on the level of qualifications and/or experience that should apply then the matter may be referred
to the Independent Schools Industrial Affairs Consultative Committee.
(c)
On application by the teacher and by agreement with the employer, salary may be deemed to include an amount
which is paid on behalf of the teacher into an Approved Superannuation fund nominated in accordance with the
provision of Clause 22. - Superannuation of the Award, and not being an employer contribution to
superannuation paid in accordance with Superannuation Guarantee (Administration) Act 1992, Federal
legislation or an employer’s contributory superannuation fund.
(d)
A copy of any agreement reached in accordance with paragraph (c) of this subclause shall be attached to the
salary record of the teacher concerned.
(e)
For the purposes of determining weekly or fortnightly salary, the annual salaries as prescribed in this subclause,
shall be divided by 52.16 or 26.08 respectively.
In determining the appropriate minimum salary level the following will apply—
(a)
Teachers not elsewhere provided for shall commence at Step 1 and proceed by annual increments to and
including Step 9.
(b)
Two-year or three-year trained teacher holding a Teacher’s Certificate or a teacher holding a University Degree
(other than Bachelor of Education) but not a Teacher’s Certificate shall commence at Step 3 and proceed by
annual increments to and including Step 9.
(c)
Teacher holding—
University Degree and Diploma of Education; or
University Degree and Teacher’s Certificate; or
Bachelor of Education Degree;
shall commence at Step 5 and proceed by annual increments to and including Step 13.
(d)
Teacher holding the qualifications as outlined in paragraph (c) of this subclause plus a second or higher degree
as outlined in paragraph (h) of this clause shall commence at Step 6 and proceed by annual increments to and
including Step 13.
(e)
The term Degree or Diploma will be deemed to include equivalent qualifications. In the event of a dispute the
matter may be referred to the Independent Schools Industrial Affairs Consultative Committee.
(f)
A teacher who obtains an additional qualification which is recognised as the equivalent to an additional year of
training, shall be credited with the extra year for salary purposes.
(g)
The qualifications referred to in paragraph (f) above, shall be determined by agreement through the Independent
Schools Industrial Affairs Consultative Committee and shall be reviewed each year and shall be listed to apply
from the beginning of each calendar year.
(h)
A teacher who obtains a second, or higher degree shall be credited with one extra year’s experience for salary
purposes. For the purpose of this subclause, a second or higher degree shall mean to include a graduate diploma
or a degree at honours level.
(i)
The years of experience is indicated by the equivalent number of steps from the entry level.
SENIOR TEACHER—
(a)
Subject to the provisions for implementing the classification set out in the Appendix to this Award, an
appointee to a Senior Teacher classification shall be entitled to the following annual allowance—
Level One - 3.2% of the maximum total salary per annum as prescribed in subclause (1) of this clause.
Level Two - 6.9% of the maximum total salary per annum as prescribed in subclause (1) of this clause.
(b)
A teacher in a promotional position who achieves a Senior Teacher Level 1 classification shall be entitled to the
minimum allowance applicable to the promotion position or the Senior Teacher Level 1 classification
whichever is the greater.
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Part-time and part-time temporary teachers shall be paid in accordance with this Award for duties performed in
proportion to the time those duties bear to an ordinary full-time teaching week.
(a)
Relief Teachers employed for five consecutive working days or less shall be paid a daily rate calculated as
follows—
(i)
Less than four year trained, a rate calculated at step 3 of subclause (1) of this clause, divided by 200.
(ii)
Four year trained, a rate calculated at step 5 of subclause (1) of this clause, divided by 200.
(b)
Relief teachers employed for more than five (5) consecutive working days shall be paid for the period at the rate
of salary appropriate to their qualifications and experience on a weekly basis of annual salary divided by forty
(40) or a daily basis of annual salary divided by two hundred (200).
SECONDARY SCHOOLS
(a)
A teacher appointed to a promotional position in a secondary school shall be placed within one of the following
promotion levels in accordance with the duties as prescribed.
Promotional Level 1
The management of a major department, for example, secondary English, or an equivalent responsibility, for
example, in the pastoral care of students.
Promotional Levels 2, 3 and 4
The levels assigned will recognise the gradation of responsibilities which apply within a school among various
promotional positions.
For example, for promotional Level 2: the management of a small department or an equivalent level of
responsibility.
For example, for promotional Level 3: second in charge of a major department, or an equivalent level of
responsibility.
For example, for promotional Level 4: co-ordinator of a subject, i.e., subject teachers with minimal supervision
of other staff, or an equivalent level of responsibility.
(b)
All allowances relating to promotional positions are minima.
(c)
The scale of promotional allowances paid shall be based on the promotional level as determined in paragraph
(a) of this subclause and the school category as defined in paragraph (d) of this subclause.
(d)
The category of the school shall be determined as follows—
(i)
Category A:
School above 600 full-time equivalent students.
(ii)
Category B:
School between 300 and 600 full-time equivalent students.
(iii)
Category C:
School below 300 full-time equivalent students.
(e)
The minimum allowance payable for a promotional position shall be as follows—
(i)
Promotional Level 1 Category A: 12.5 per cent of the maximum salary level as prescribed in
subclause (1) of Clause 14. - Salaries.
(ii)
Promotional Level 1 Category B: 10.5 per cent of the maximum salary level as prescribed in
subclause (1) of Clause 14. - Salaries.
(iii)
Promotional Level 1 Category C: 8.5 per cent of the maximum salary level as prescribed in subclause
(1) of Clause 14. - Salaries.
(iv)
Promotional Levels 2, 3 and 4 shall be paid 70 per cent, 50 per cent and 30 per cent respectively of
Promotion Level 1 of the appropriate school category.
PRIMARY SCHOOLS
(a)
Allowances for promotional positions in primary schools, where appointed under this Award, shall be at the
Assistant Principal (Administration), Assistant Principal (Religious Education) level or similar designation
relevant to the school.
(b)
Where a primary school has in excess of 700 full-time equivalent students, an additional promotional position
may be appointed at the discretion of the employer.
(c)
The allowance payable to Assistant Principals shall be as follows—
(i)
Schools with 300 to 700 full-time equivalent students - $6000.00 per annum.
(ii)
Schools with 100 to 300 full-time equivalent students - $3000.00 per annum.
Notwithstanding the provision of subclauses (7) and (8) of this clause, where an agreement is reached between the
employer and the teacher on any allowance or benefit for promotional positions, expressed in terms other than those
prescribed under this clause, then, subject to notification to the Union of such agreement, such conditions shall apply for
the purposes of this Award.
Clause 12. – Right of Entry: Delete the number, title and clause and insert the following in lieu thereof—
15. - RIGHT OF ENTRY
An authorised representative of the Union may enter, during working hours, any premises where teachers work, for the
purposes of holding discussions at the premises with those teachers.
The authorised representative will provide the employer/principal with prior notification of entry.
The meeting will not disrupt the teacher’s performance of his/her duties.
Where such a meeting is of an urgent nature and upon a request being made to the principal, the principal may approve
paid time off to meet with the authorised Union representative. Such approval will not be unreasonably withheld.
Clause 13. – No Reduction: Delete this number, title and clause—
Clause 14. – Protective Clothing: Delete this number and title and insert the following in lieu thereof—
16. - PROTECTIVE CLOTHING
Clause 15. – Maternity Leave: Delete the number, title and clause and insert the following in lieu thereof—
17. - PARENTAL LEAVE
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Eligibility for Parental Leave
A teacher shall become entitled to take up to 52 consecutive weeks of unpaid leave in respect of—
(a)
the birth of a child to the teacher or the teacher’s spouse; or
(b)
the placement of a child with the teacher with a view to the adoption of the child by the teacher.
A teacher is entitled to take parental leave if he or she—
(a)
has had at least 12 months’ continuous service with that employer immediately preceding the date upon which
the teacher proceeds upon such leave; and
(b)
has given the employer at least 10 weeks’ written notice of his/her intention to take such leave, and the start and
finish dates of such leave.
(c)
a teacher is not entitled to take parental leave at the same time as the teacher’s spouse but this subclause does
not apply to one week’s parental leave—
(i)
taken by the male parent immediately after the birth of the child; or
(ii)
taken by the teacher and the teacher’s spouse immediately after a child has been placed with them
with a view to their adoption of the child.
(d)
a teacher shall not be in breach of this order as a consequence of failure to give the stipulated period of notice in
accordance with this subclause, if such failure is occasioned by the confinement occurring earlier than the
presumed date.
Parental Leave to start 6 weeks before the birth
Subject to subclauses (4), (5) and (7) of this clause, the period of parental leave for a female teacher shall be for an
unbroken period of up to 52 weeks and shall include up to six weeks’ leave to be taken immediately before the presumed
date of confinement, unless in respect of any period closer to the expected date of birth a medical practitioner has certified
that the teacher is fit to work.
Transfer to a Safe Job
Where in the opinion of a duly qualified medical practitioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the teacher make it inadvisable for the teacher to continue at her present work, the
teacher shall, if the employer deems it practicable, be transferred to a safe job at the rate and on the conditions attached to
that job until the commencement of parental leave. If the transfer to a safe job is not practicable, the teacher may, or the
employer may require the teacher to, take leave for such period as is certified necessary by a duly qualified medical
practitioner. Such leave shall be treated as parental leave for the purposes of subclauses (8), (9), (10) and (11) of this
clause.
Variation of Period of Parental Leave
(a)
The period of parental leave may be lengthened by agreement between the teacher and the employer in
accordance with the provisions of Clause 9. - Leave Without Pay of this Award.
(b)
The period of parental leave may be shortened by agreement between the teacher and the employer.
Cancellation of Parental Leave
(a)
Parental leave, applied for but not commenced, shall be cancelled when the pregnancy of a teacher terminates
other than by the birth of a living child.
(b)
Subject to paragraph (c) of this subclause, where the pregnancy of a teacher then on parental leave terminates
other than by the birth of a living child, it shall be the right of the teacher or teacher’s spouse to resume work at
a time nominated by the employer which shall not exceed four weeks from the date of notice in writing by the
teacher to the employer that he or she desires to resume work.
(c)
A teacher’s right to resume work within the period specified in paragraph (b) of this subclause shall be subject
to the practicality of enabling the teacher to resume within that period, but in any case that limitation shall not
be invoked to extend the period of leave beyond the date originally agreed to.
Where the teacher’s resumption is delayed, he or she may undertake temporary employment with another employer
without affecting his or her contract of service with the school from which he or she took parental leave.
Special Parental Leave and Sick Leave
(a)
Where the pregnancy of a teacher or a teacher’s spouse not then on parental leave terminates after twenty-eight
weeks other than by the birth of a living child then—
(i)
the teacher shall be entitled to such period of unpaid leave (to be known as special parental leave) as
a duly qualified medical practitioner certifies as necessary before the teacher’s return to work; or
(ii)
for illness other than the normal consequences of confinement the teacher shall be entitled, either
instead of or in addition to special parental leave, to such paid sick leave as to which the teacher is
then entitled and which a duly qualified medical practitioner certifies as necessary before the
teacher returns to work.
(b)
Where a teacher not then on parental leave suffers illness related to the teacher’s pregnancy, the teacher may
take such paid sick leave as to which the teacher is then entitled and such further unpaid leave (to be known as
special parental leave) as a duly qualified medical practitioner certifies as necessary before the teacher returns
to work.
(c)
For the purposes of subclauses (9), (10) and (11) of this clause, parental leave shall include special parental
leave.
(d)
A teacher returning to work after the completion of a period of leave taken pursuant to this subclause shall be
entitled to the position which the teacher held immediately before proceeding on such leave or, in the case of a
teacher who was transferred to a safe job pursuant to subclause (4) of this clause, to the position the teacher
held immediately before such transfer.
Where such position no longer exists but there are other positions available, for which the teacher is qualified
and the duties of which the teacher is capable of performing, the teacher shall be entitled to a position as nearly
comparable in status and salary or wage to that of the teacher’s former position.
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Parental Leave and Other Leave Entitlements
(a)
A teacher may take, in conjunction with or in addition to parental leave, any annual leave or long service leave
or any part thereof to which the teacher is then entitled.
(b)
Paid sick leave or other paid authorised award absences (excluding annual leave or long service leave), shall not
be available to a teacher during the teacher’s absence on parental leave.
Effect of Parental Leave on Employment
Notwithstanding any award, or other provision to the contrary, absence on parental leave shall not break the continuity of
service of a teacher but shall not be taken into account in calculating the period of service for any purpose of the Award.
Termination of Employment
(a)
A teacher on parental leave may terminate his or her employment at any time during the period of leave by
notice given in accordance with this Award.
(b)
An employer shall not terminate the employment of a teacher on the ground of the teacher’s pregnancy or of the
teacher’s absence on parental leave, but otherwise the rights of an employer in relation to termination of
employment are not hereby affected.
Return to Work After Parental Leave
(a)
A teacher shall be entitled to the position which the teacher held immediately before proceeding on parental
leave or, in the case of a teacher who was transferred to a safe job pursuant to subclause (4) of this clause, to the
position which the teacher held immediately before such transfer. Where such position no longer exists but
there are other positions available for which the teacher is qualified and the duties of which the teacher is
capable of performing, the teacher shall be entitled to a position as nearly comparable in status and salary or
wage to that of the teacher’s former position.
(b)
The teacher will notify the employer in writing not less than six (6) weeks prior to the presumed dated of return,
when the teacher requests to return to work under different arrangements from those which the teacher held
immediately prior to the commencement of Parental leave.
Replacement Teachers
(a)
A replacement teacher is a teacher specifically engaged as a result of a teacher proceeding on parental leave.
(b)
Before an employer engages a replacement teacher under this subclause, the employer shall inform that person
of the temporary nature of the employment and of the rights of the teacher who is being replaced.
(c)
Before an employer engages a person to replace an teacher temporarily promoted or transferred in order to
replace an teacher exercising his or her rights under this clause, the employer shall inform that person of the
temporary nature of the promotion or transfer and of the rights of the teacher who is being replaced.
(d)
Nothing in this subclause shall be construed as requiring the employer to engage a replacement teacher.
(e)
A replacement teacher shall not be entitled to any of the rights conferred by this clause except where his/her
employment continues beyond the twelve months’ qualifying period.
Clause 16. – Relief Teachers: Delete this number, title and clause—
Clause 17. – Location Allowances: Delete the number, title and clause and insert the following in lieu thereof—
18. - LOCATION ALLOWANCES
Subject to the provisions of this clause, in addition to the rates prescribed in the wages clause of this Award, a teacher
shall be paid the following weekly allowances when employed in the towns prescribed hereunder. Provided that where the
wages are prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly allowances.
TOWN
PER WEEK
Agnew
Argyle
Balladonia
Barrow Island
Boulder
Broome
Bullfinch
Carnarvon
Cockatoo Island
Coolgardie
Cue
Dampier
Denham
Derby
Esperance
Eucla
Exmouth
Fitzroy Crossing
Goldsworthy
Halls Creek
Kalbarri
Kalgoorlie
Kambalda
Karratha
Koolan Island

$16.60
$43.50
$16.60
$28.30
$6.90
$26.50
$7.80
$13.50
$29.10
$6.90
$16.90
$23.00
$13.50
$27.50
$5.00
$18.50
$23.90
$33.30
$14.80
$38.10
$5.70
$6.90
$6.90
$27.30
$29.10
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Koolyanobbing
$7.80
Kununurra
$43.50
Laverton
$16.80
Learmonth
$23.90
Leinster
$16.60
Leonora
$16.80
Madura
$17.60
Marble Bar
$41.70
Meekatharra
$14.60
Mount Magnet
$18.10
Mundrabilla
$18.10
Newman
$15.90
Norseman
$14.20
Nullagine
$41.60
Onslow
$28.30
Pannawonica
$21.50
Paraburdoo
$21.30
Port Hedland
$22.80
Ravensthorpe
$8.80
Roebourne
$31.40
Sandstone
$16.60
Shark Bay
$13.50
Shay Gap
$14.80
Southern Cross
$7.80
Telfer
$38.60
Teutonic Bore
$16.60
Tom Price
$21.30
Whim Creek
$27.10
Wickham
$26.30
Wiluna
$16.80
Wittenoom
$36.90
Wyndham
$41.00
Except as provided in subclause (3) of this clause, a teacher who has—
(a)
a dependent shall be paid double the allowance prescribed in subclause (1) of this clause;
(b)
a partial dependant shall be paid the allowance prescribed in subclause (1) of this clause plus the difference
between that rate and the amount such partial dependant is receiving by way of a district or location allowance.
Where a teacher—
(a)
is provided with board and lodging by his/her employer, free of charge; or
(b)
is provided with an allowance instead of board and lodging by virtue of the award or an order or agreement
made pursuant to the Act;
such teacher shall be paid 66.66 per cent of the allowances prescribed in subclause (1) of this clause.
Subject to subclause (2) of this clause, relief teachers, part-time teachers, and teachers employed for less than a full week
shall receive that proportion of the location allowance as equates with the proportion that their wage for ordinary hours
that week is to the adult rate for the work performed.
Where a teacher is on annual leave or receives payment instead of annual leave he/she shall be paid for the period of such
leave the location allowance to which he/she would ordinarily be entitled.
Where a teacher is on long service leave or other approved leave with pay (other than annual leave) he/she shall only be
paid location allowance for the period of such leave he/she remains in the location in which he/she is employed.
For the purposes of this clause—
(a)
“Dependant” shall mean—
(i)
a spouse or defacto spouse; or
(ii)
a child where there is no spouse or defacto spouse;
who does not receive a location allowance or who, if in receipt of a salary or wage package, receives no
consideration for which the location allowance is payable pursuant to the provisions of this clause.
(b)
“Partial Dependant” shall mean a “dependant” as prescribed in paragraph (a) of this subclause who receives a
location allowance which is less than the location allowance prescribed in subclause (1) of this clause or who, if
in receipt of a salary or wage package, receives less than a full consideration for which the location allowance is
payable pursuant to the provisions of this clause.
Where a teacher is employed in a town or location not specified in this clause the allowance payable for the purpose of
subclause (1) of this clause shall be such amount as may be agreed between Australian Mines and Metals Association, the
Chamber of Commerce and Industry of Western Australia and Unions WA or, failing such agreement, as may be
determined by the Commission.
Subject to the making of a General Order pursuant to s.50 of the Act, that part of each location allowance representing
prices shall be varied from the beginning of the first pay period commencing on or after the 1st day in July of each year in
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accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents.
21.
Clause 18. – Location Allowances: After this clause insert new number, title and clause as follows—
19. - TRAVELLING ALLOWANCES
(1)
Where an teacher is required by the employer to work away from the teacher’s usual place of employment the employer
shall pay the teacher any reasonable travelling expenses incurred except where an allowance is paid in accordance with
subclause (2) hereof.
(2)
Where a teacher is required and authorised to use his/her own motor vehicle in the course of duty, the teacher shall be
paid an allowance of not less than that provided for taxation purposes by the Australian Taxation Office, unless otherwise
agreed by the teacher.
22.
Clause 19. – Travelling Allowances: After this clause insert new number, title and clause as follows—
20. – SALARY RECORDS
(1)
The employer shall keep or cause to be kept, records containing the following particulars—
(a)
Full name and residential address of each teacher.
(b)
The full time or part time percentage, and the number of weeks worked per year, exclusive of Holiday and
Vacation leave.
(c)
The salary paid each pay period, and their deductions.
(d)
The employer shall provide a salary advice slip showing gross salary and any deductions made for such pay
period.
(2)
Salaries shall be paid at least monthly, except in the case of a relief teacher who shall be paid as soon as possible on
completion of the engagement.
23.
Clause 20. – Salary Records: After this clause insert new number, title and clause as follows—
21. – INSPECTION OF RECORDS
(1)
An authorised representative of the Union may enter, during work hours, any premises where relevant teachers work, for
the purpose of investigating any suspected breach of the Industrial Relations Act 1979, the Long Service Leave Act 1958,
the Minimum Conditions of Employment Act 1993, the Occupational Safety and Health Act 1984 or an award, order,
industrial agreement or employer-employee agreement that applies to any such teacher.
(2)
For the purpose of investigating any such suspected breach, the authorised representative may—
(a)
subject to the provisions of the relevant Act, Award, Order, Industrial Agreement or Employer-Employee
Agreement require the employer to produce for the representative’s inspection, during working hours at the
employer’s premises or at any mutually convenient time and place, any employment records or other
documents kept by the employer that are related to the suspected breach;
(b)
make copies of the entries in the employment records or documents related to the suspected breach; and
(c)
during working hours, inspect or view any work, material, machinery, or appliance, that is relevant to the
suspected breach.
(3)
The authorised representative will provide written notice of at least—
(a)
24 hours if the records and documents are kept on the employer’s premises; or
(b)
48 hours if the records are kept elsewhere.
24.
Clause 18. – Superannuation: Delete the number, title and clause and insert new number and title and clause as
following in lieu thereof—
22. - SUPERANNUATION
The superannuation provisions contained herein operate subject to the requirements of the hereinafter prescribed provision titled Compliance, Nomination and Transition.
(1)
Employer Contributions
(a)
An employer shall contribute to superannuation for each eligible teacher in accordance with the Superannuation
Guarantee (Administration) Act 1992 to one of the following approved superannuation funds—
(i)
CONCEPT ONE - superannuation plan which was established and is governed by a trust deed and
rules dated 23 September 1986, as amended; and
(ii)
an exempted fund allowed by subclause (3) of this clause.
(b)
Employer contributions shall be paid at least monthly for each week of service that the eligible teacher
completes with the employer.
(c)
“Ordinary Time Earnings” means the salary or other remuneration periodically received by the teacher in
respect to the time worked in ordinary hours and/or any other rate paid for all purposes of the Award to which
the teacher is entitled for ordinary hours of work.
(2)
Fund Membership
(a)
“Eligible Teacher” shall mean a teacher employed under the terms of this Award.
(b)
A teacher shall not be eligible to join the fund until he/she has completed one month’s satisfactory service. On
completion of this period the teacher shall be entitled to the appropriate employer contribution, from the date of
the teacher’s commencement.
(3)
Exemption
Exemptions from the requirements of this clause shall apply to an employer who at the date of this Award—
(a)
was contributing to a superannuation fund, in accordance with an order of an industrial tribunal; or
(b)
was contributing to a superannuation fund in accordance with an Order or Award of an industrial tribunal, for a
majority of teachers and makes payment for teachers covered by this Award in accordance with that order or
award; or
(c)
subject to notification to the Union, was contributing to a superannuation fund for teachers covered by this
Award where such payments are not made pursuant to an order of an industrial tribunal.
(d)
was not contributing to a superannuation fund for teachers covered by this Award; and
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(i)
(ii)

(4)

written notice of the proposed alternative superannuation fund is given to the Union; and
contributions and benefits of the proposed alternative superannuation fund are no less than those
provided by this clause; and
(iii)
within one month of the notice prescribed in paragraph (i) being given, the Union has not challenged
the suitability of the proposed fund by notifying the Western Australian Industrial Relations
Commission of a dispute.
The employer shall provide such facilities as is appropriate to ensure that all teachers are adequately informed of the
provisions of the superannuation funds available.
Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which requires that contribution be made to a superannuation fund
or scheme in respect of a teacher, on and from 30 June 1998—
(a)
Any such fund or scheme shall no longer be a complying superannuation fund or scheme for the purposes of
this clause unless—
(i)
the fund or scheme is a complying fund or scheme within the meaning of the Superannuation
Guarantee (Administration) Act 1992 of the Commonwealth; and
(ii)
under the governing rules of the fund or scheme, contributions may be made by or in respect of the
teacher permitted to nominate a fund or scheme;
(b)
The teacher shall be entitled to nominate the complying superannuation fund or scheme to which contributions
are to be made by or in respect of the teacher;
(c)
The employer shall notify the teacher of the entitlement to nominate a complying superannuation fund or
scheme as soon as practicable;
(d)
A nomination or notification of the type referred to in paragraphs (b) and (c) of this subclause shall, subject to
the requirement of regulations made pursuant to the Industrial Relations Legislation Amendment and Repeal
Act 1995, be given in writing to the employer or the teacher to whom such is directed;
(e)
The teacher and employer shall be bound by the nomination of the teacher unless the teacher and employer
agree to change the complying superannuation fund or scheme to which contributions are to be made;
(f)
The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme
required by a teacher;
Provided that on and from 30 June 1998, and until a teacher thereafter nominates a complying superannuation
fund or scheme—
(i)
if one or more complying superannuation funds or schemes to which contributions may be made be
specified herein, the employer is required to make contributions to that fund or scheme, or one of
those funds or schemes nominated by the employer;
or
(ii)
if no complying superannuation fund or scheme to which contributions may be made be specified
herein, the employer is required to make contributions to a complying fund or scheme nominated by
the employer.

25.

Clause 19. – Consultative Provisions: Delete the number and title and insert new number and title as following in
lieu thereof—
23. - CONSULTATIVE PROVISIONS

26.

Clause 23. – Consultative Provisions: After this clause insert new number, title and clause as follows—
24. – REDUNDANCY PROVISIONS
Discussions Before Termination
(a)
Where an employer has made a definite decision that the employer no longer wishes the job the teacher has
been doing done by anyone and this is not due to the ordinary and customary turnover of labour and that
decision may lead to termination of employment, the employer shall hold discussions with the teachers directly
affected and with their Union, where applicable.
(b)
The discussion shall take place as soon as is practicable after the employer has made a definite decision which
will invoke the provisions of paragraph (a) of this subclause and shall cover among other things, any reasons for
the proposed terminations, measures to avoid or minimise the terminations and measures to minimise any
adverse affect of any terminations on the teachers concerned. The employer will confirm the content of these
discussions in writing.
Notice Period of Termination on Redundancy

(1)

(2)

(a)

(b)
(c)

If the services of a teacher are to be terminated due to redundancy, the teacher shall be entitled to notice of
termination as prescribed in Clause 6. – Contract of Service, of this Award, provided that teachers to whom
notification of termination of service is to be given because of the introduction of automation or other like
technology changes shall be given not less than three (3) months’ notice of termination.
Should the employer fail to give notice of termination as required in subclause 2(a) the employer shall pay to
the teacher an amount calculated in accordance with the ordinary rate of pay for a period being the difference
between the notice given and that required to be given.
Payment of Notice Treated as Service
If an employer makes payment for all or any of the period of notice prescribed, then the period for which such
payment is made shall be treated as service for the purposes of calculating any service related entitlements of
the teacher arising pursuant to this Award and shall be deemed to be service with the employer for the purposes
of Long Service Leave.
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Teacher Leaving During Notice
A teacher whose employment is to be terminated for reasons set out in this clause may terminate employment during the
period of notice and, if so, shall be entitled to the same benefits and payment under this clause had the teacher remained
with the employer until the expiry of such notice. Provided that in such circumstances the teacher shall not be entitled to
payment instead of notice.
Time Off During Notice Period
(a)
During the period of notice of termination of employment given by an employer, a teacher whose employment
is to be terminated for reasons set out in this clause shall be entitled for the purpose of seeking other
employment, to be absent from work for eight ordinary hours without deduction of pay.
(b)
A teacher who claims to be entitled to paid leave under this clause is to provide to the employer evidence that
would satisfy a reasonable person of the entitlement.
Severance Pay
In addition to the period of notice prescribed in Clause 6. – Contract of Service, of this Award, for ordinary termination, a
teacher whose employment is terminated for reasons set out this clause shall be entitled to the following amount of
severance pay in respect of a continuous period of service.
PERIOD OF CONTINUOUS SERVICE
SEVERANCE PAY
Less than 1 year
1 year but less than 2 years
2 years but less than 3 years
3 years but less than 4 years
4 years and over

Nil
4 weeks
6 weeks
7 weeks
8 weeks

“Weeks Pay” means the ordinary weekly rate of wage for the teacher concerned.
Alternative Employment
An employer, in a particular redundancy case, may make application to the Western Australian Industrial Relations
Commission to have the general severance pay prescription varied if the employer obtains acceptable alternative
employment for a teacher.
(7)
Teachers Exempted
This clause shall not apply to relief or temporary teachers or where employment is terminated as a consequence of
conduct that justifies instant dismissal.
27.
Appendix 1: After this appendix insert new Schedule as follows—
SCHEDULE A. – SALARIES (ASNA)
The following schedule provides a history of Clause 14. – Salaries of the Award including all Arbitrated Safety Net Adjustments
(ASNA) as at 1 August 2002.
The minimum annual salary payable to teachers engaged in the undermentioned classifications shall be—
ASNA
Minimum Salary
Total Salary
$ per Annum
$ per Annum
(6)

Step 1
Step 2
Step 3
Step 4
Step 5
Step 6
Step 7
Step 8
Step 9
Step 10
Step 11
Step 12
Step 13

21935
23268
24600
26138
27573
28803
30033
31570
33261
34645
35875
37413
38950

5633
5633
5529
5529
5529
5529
5529
5529
5529
5529
5425
5425
5425

27568
28901
30129
31667
33102
34332
35562
37099
38790
40174
41300
42838
44375

The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under the Arbitrated Safety
Net Adjustment Principle.
These arbitrated safety net adjustment may be offset against any equivalent amount in the rate of pay received by employees since
1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an industrial
agreement.
In the rates pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise agreements, are not
to be used to offset arbitrated safety net adjustments.
28.
Schedule A. - Parties: Delete this title and schedule and insert new title and schedule as follows—
SCHEDULE B - PARTIES
EMPLOYER PARTIES
NAME
ADDRESS
The Anglican Schools Commission (Inc.)

PO Box 2520
MT CLAREMONT WA 6010
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ADDRESS

Aquinas College

Locked Bag 11,
Bentley Delivery Centre WA 6983
3/41 Walters Drive
Herdsman Business Park
OSBORNE PARK WA 6017
Lot 374 Chidlow
MT HELENA WA 6555
PO Box 198
LEEDERVILLE WA 6903
336 Hawtin Road
FORRESTFIELD WA 6058
Locked Bag 5
GUILDFORD WA 6935
Hale Road
WEMBLEY DOWNS WA 6019
Cresswell Road
DIANELLA WA 6062
PO Box 3
FITZROY CROSSING WA 6765
PO Box 222
CLAREMONT WA 6010
PO Box 194
KINGSLEY WA 6026
PO Box 25
MOUNT LAWLEY WA 6929
PO Box 690
COMO WA 6952
14 McNeil Street
PEPPERMINT GROVE WA 6011
Victoria Square
PERTH WA 6000
PO Box 223
CLAREMONT WA 6010
Cnr Ninth and Wungong Roads
ARMADALE WA 6112
PO Box 186
WEMBLEY WA 6913
PO Box 34
MOSMAN PARK WA 6912
PO Box 105
KARRINYUP WA 6923
Trinity Avenue
EAST PERTH WA 6004
PO Box 149
SOUTH PERTH WA 6951

Association of Independent Schools
Of Western Australia (Inc.)
Bible Baptist Christian Academy
Street
Catholic Education Commission of W.A.
Forrestfield Christian School
Guildford Grammar School
Hale School
Korsunski-Carmel School
Kulkarriya Community School
Methodist Ladies College
Montessori School
Perth College
Penrhos College
Presbyterian Ladies College (Inc.)
The Roman Catholic Archbishop of Perth (Inc.)
Scotch College
Seventh Day Adventist School
Speech and Hearing Centre for
Children (W.A.) Inc.
St. Hilda’s Anglican School
For Girls (Inc.)
St. Mary’s Anglican Girls
School (Inc.)
Trinity College
Wesley College

UNION PARTY
PO Box 8444, Perth Business Centre
PERTH WA 6849

The Independent Schools Salaried Officers’
Association of Western Australia,
Industrial Union of Workers

____________________
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2003 WAIRC 08335
RANGERS (NATIONAL PARKS) CONSOLIDATED AWARD 2000
No. A17 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
DEPARTMENT OF CONSERVATION AND LAND MANAGEMENT, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
WEDNESDAY, 19 MARCH 2003
FILE NO/S.
APPLB 976 OF 2002
CITATION NO.
2003 WAIRC 08335
_________________________________________________________________________________________________________
Result
Award varied
Representation
Applicant
Mr J Welch
Respondent
Mr A Harper
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Welch on behalf of the applicant and Mr A Harper on behalf of the respondent and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Rangers (National Parks) Consolidated Award 2000 be varied in accordance with the following schedule
and that such variation shall have effect from the first pay period commencing on or after the 28th day of January
2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________

1.
(3)

SCHEDULE
Clause 14. – Conditions and Allowances: Delete subclause (3) of this clause and insert the following in lieu
thereof—
Mobile Rangers shall, in addition to their normal rate of pay, be paid an allowance of $95.50 per week to offset the costs
associated with living in and maintaining a caravan.
This allowance is to be moved year to year to reflect the change in CPI for Perth.

AWARDS/AGREEMENTS—Application for variation of—
No variation resulting—
2003 WAIRC 08357
AWU UXO UNIT AWARD 1996
No. A4 of 1996
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN WORKERS UNION, WESTERN AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
CHIEF EXECUTIVE OFFICER, FIRE AND EMERGENCY SERVICES AUTHORITY,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
TUESDAY, 20 MAY 2003
FILE NO/S.
APPLICATION 1431 OF 2002
CITATION NO.
2003 WAIRC 08357
_________________________________________________________________________________________________________
Result
Order issued
_________________________________________________________________________________________________________
Order
WHEREAS this is an application pursuant to Section 40 of the Industrial Relations Act 1979; and
WHEREAS on the 20th day of March 2003 the Applicant advised the Commission that the matter would be discontinued; and
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WHEREAS on the 13th day of May 2003 the Applicant filed a Notice of Discontinuance in relation to the application; and
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

NOTICES—Award/Agreement matters—
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. AG 148 of 2003
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “MANDURAH FORUM
TAKEAWAY AND SDA AGREEMENT 2003”
NOTICE is given that an application has been made to the Commission by The Shop, Distributive and Allied Employees’
Association of Western Australia under the Industrial Relations Act 1979 for registration of the above Agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.
3. AREA AND SCOPE
This Agreement shall be binding upon Lamb Family Trust ("the employer") trading as Mandurah Forum Takeaway
and the Shop, Distributive and Allied Employees' Association of Western Australia ("the Union") in respect of all
employees who are eligible to join the Union employed in the classifications defined in Clause 6 - Definitions by
the employer throughout the State of Western Australia.
6. DEFINITIONS
(1) "Retail Employee Grade I” shall mean a service assistant engaged in a retail or wholesale establishment who is
in the first six months of employment and who is gaining the skills required of an Retail Employee Grade II,
provided that no employee aged under 16 years may be employed in this classification.
(2) "Retail Employee Grade II" shall mean an employee performing one or more of the following functions in a
retail or wholesale establishment:
a)
the receipt of and preparation for sale and/or display of goods in or about any shop,
b)
the packaging or packing, weighing, assembling, pricing or preparing of goods or provisions or
produce for sale,
c)
the display, shelf filling, replenishing or any other method of exposure or presentation for sale of
goods,
d)
the sale of goods by any means,
e)
the receiving, arranging, or making payment by any means,
f)
the recording by any means of a sale or sales,
g)
the wrapping or packing of goods for dispatch.
h)
the receiving, handling, storing, assembling, recording, preparing, packing, weighing and/or wrapping,
branding, sorting, stacking or unpacking, checking, distributing, or dispatching goods in a shop, store
or warehouse or the delivering of goods from a shop, store or warehouse including the proper
checking of branding and marking of goods and the keeping of necessary records. Such functions
may include the use of computerised or mechanical equipment.
i)
the collection or requisitioning of goods in or from places other than the employer's establishment.
j)
the collection of monies in or from places other than the employer's establishment.
k)
the arranging, creating, labelling or presentation of merchandise, fixtures and the surrounding areas.
Such functions may include the use of tools, paint or other equipment associated with the visual
display and presentation of merchandise.
l)
the production of tickets and/or show cards.
The functions set out in this sub clause include the work of soda fountain and/or milk bar assistants,
messengers, checkout operators, persons employed on information desks or booths, refund assistants,
persons employed on service desks, persons employed as bag checkers in or about the entrance to stores,
persons employed on customer service or as door greeters, persons employed as lay buy attendants, persons
employed in hiring out activities in a shop, persons engaged in the cooking and/or preparation of provisions
for sale in a shop, persons engaged to collect trolleys by any means, persons engaged as spruikers in shops,
persons engaged in operating photographic processing machinery, store persons, dispatch hands, packers,
canvasses, collectors, window dressers, visual merchandisers and ticket writers.
(3)
Retail Employee Grade III shall mean an employee engaged in retail service functions including office and
or/cashier duties or maintaining the pricing file, in store ticketing or office technology functions and who
may also perform the duties of a Retail Employee Grade II on a needs basis.
A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth.
J A SPURLING
REGISTRAR
9 June 2003
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PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2003 WAIRC 08325
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
THE DIRECTOR GENERAL, DEPARTMENT OF JUSTICE AND HON ATTORNEY GENERAL,
RESPONDENTS
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
THURSDAY, 15 MAY 2003
FILE NO/S.
PSACR 9 & PSACR 10 OF 2003
CITATION NO.
2003 WAIRC 08325
_________________________________________________________________________________________________________
Result
Applications dismissed.
Representation
Applicant
Mr M. Amati
Respondents
Mr E. Rea (as agent)
_________________________________________________________________________________________________________
1

2

3

4
5
6
7

8

9

10
11
12
13

14

Reasons for Decision
These are two applications by the Civil Service Association of Western Australia Incorporated against the Director General,
Department of Justice and the Hon Attorney General, as the Minister for Justice, in relation to eight employees of the Hon
Attorney General employed as Group-Workers at the Killara Youth Support Centre.
The Facts
It is agreed between the parties that the employees are all government officers pursuant to s.80C of the Industrial Relations Act
1979. The employees are permanent employees and have been working at the Killara Centre for between 7 and 12 years with
the formal title of “Killara Group-Workers”, Level 2. As a precondition for them being deployed at Killara, the employees
have passed an internal merit based selection process based on the duties and responsibilities allocated to them. Although each
employee is substantively a Group-Worker, since June 2002 these employees have been working as, and being paid as,
Juvenile Justice Officers by completing higher duties allowance forms at the request of their employer.
I also find from the evidence of Ms Annette Wells, the Director of Community Justice Services for the Department of Justice,
that a decision was taken to create new positions of Juvenile Justice Officers. Ms Wells’ evidence of the reason for that
decision is that presently the Group-Workers are located at Killara pursuant to a two year transfer option. In this regard, the
Killara Centre is able to access staff who work at the detention centres. However, experience has shown that the detention
centres’ needs come first and the Killara Centre has had difficulty selecting the staff it requires. An advantage of creating and
advertising new positions to create a permanent classification at the Killara Centre is that this problem will be overcome.
Further, Ms Wells’ evidence was that the Group-Workers did not want to go through the selection process every two years.
This issue also will be overcome.
I find as a fact that up to 12 positions of Juvenile Justice Officer Level 3/4 based at Killara have been created and advertised.
Correspondingly, a decision has been taken that any Group-Worker who is unsuccessful in being selected for one of the
Juvenile Justice Officer positions will remain as a Group-Worker but is likely to return to a detention centre.
Ms Wells’ evidence was that the duties of Group-Workers working in a detention centre and Group-Workers working at the
Killara Centre are distinctly different. That evidence is similar to the evidence of Mr Michael Davies who is presently the
acting manager at the Killara Centre but who is substantively a Group-Worker. Mr Davies’ evidence is viewed by me as being
representative of the Group-Workers at the Killara Centre generally.
Mr Davies’ evidence was that he first worked at the Killara Centre in 1994. He last applied for one of the positions there in
1996. His evidence was that in reality the Group-Workers were not applying for positions every two years but rather “going
through the motions” every two years.
Mr Davies’ evidence was that on 21 June 2001 there was a change from being employed by the Ministry of Justice to working
in a public service position. The Group-Workers were put on higher duties. Mr Davies regards himself now as being paid
pursuant to the Public Service Award 1992. In Mr Davies’ view, he still performs the same work, works with the same people
and has the same supervisors and whether Group-Workers are employed by one employer and Juvenile Justice Officers are
employed by a different employer makes no difference.
I have referred to Mr Davies’ and Ms Wells’ evidence for these two particular and critical, conclusions:
1. As a matter of fact, up to 12 new positions of Juvenile Justice Officer Level 3/4 have been created and advertised.
2. They are positions subject to the Public Sector Management Act 1994.
The Claim
With those facts established, I now turn to consider the union’s claim. The claim of the union is as follows—
“The Civil Service Association of Western Australia Incorporated seeks an order in the following terms—
The Arbitrator hereby orders that the permanent officers working at the Killara Youth Centre, whose positions
have been transformed from the Killara Group-Worker positions Level 2 to Juvenile Justice Officer positions,
Level 3/4, be reclassified with the positions.
The Hon Attorney General objects to and opposes the claim.”
As will be seen from the structure of the claim, the union argues that the Group-Worker positions have been “transformed” into
Juvenile Justice Officer positions. There is good reason in merit for the union to use that word. All of the evidence before the
Commission shows that the Group-Workers at the Killara Centre have been performing that work for at least 7 to 12 years.
There is not only no criticism at all of any of the Group-Workers, there is evidence that they are each highly regarded. The
work they performed as Group-Workers and the work they perform presently acting in the positions of Juvenile Justice Officer
are almost identical other than for an after hours crisis function, a function which I assess from the evidence as not being
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significant for the purposes of the proceedings before the Commission. Further, and significantly as to merit, the evidence of
Ms Wells clearly shows that the “employer” for the purposes of the Group-Workers and the “employer” for the purposes of the
Juvenile Justice Officer positions, and indeed the decision maker for the purposes of the creation of the Juvenile Justice Officer
positions, are effectively one and the same: the Department of Justice.
It is the legality of the situation where the union runs into some difficulty. It is unarguable that the Hon Attorney General is the
employer of the Group-Workers and that the Director General of the Department of Justice will be the employer of the
Juvenile Justice Officers. Detention Centres are created by s.13 of the Young Offenders Act 1994. Officers and employees are
appointed by the Minister: s.11. The terms and conditions of employment of Group-Workers are governed by the Institution
Officers Allowances and Conditions Award 1977. The award identifies the parties to the award as the Hon Minister for
Community Development and the Hon Attorney General on the one part and the union on the other (following the variation at
(1994) 74 WAIG 900). The “employer” defined in the Group Workers General Agreement 2002 is the Minister for Justice
(PSA AG 45 of 2002). The evidence before me is that the positions of Juvenile Justice Officer are created pursuant to s.64 of
the Public Sector Management Act 1994. Their employing authority is, by s.5(1)(c)(i) of that Act, the Chief Executive Officer
of the Department of Justice. The Hon Attorney General and the Director General are thus two different and separate
employers.
Further, although the union claims that the Group-Worker positions have been “transformed” that word has no legal status. It is
not a word that is used in the Public Sector Management Act 1994 nor for that matter the Youth Offenders Act 1994 or any
subsidiary employment legislation. There has not been a transformation at law. There has been the creation of 12 new Juvenile
Justice Officer positions.
The claim of the union is that the Arbitrator should order that the employees employed as Group-Workers (and who are acting
in the Juvenile Justice Officer positions) should be reclassified as Juvenile Justice Officers Level 3/4. However, the claim can
only be considered if the Arbitrator has the power to make the order sought. I turn to consider the Arbitrator’s powers.
The powers given to a Public Service Arbitrator are as follows—
“80E. Jurisdiction of Arbitrator
(1)
Subject to Division 3 of Part II and subsections (6) and (7), an Arbitrator has exclusive jurisdiction to enquire into and
deal with any industrial matter relating to a Government officer, a group of Government officers or Government
officers generally.
(2)
Without limiting the generality of subsection (1) the jurisdiction conferred by that subsection includes jurisdiction to deal
with —
(a)
a claim in respect of the salary, range of salary or title allocated to the office occupied by a Government
officer and, where a range of salary was allocated to the office occupied by him, in respect of the particular
salary within that range of salary allocated to him; and
(b)
a claim in respect of a decision of an employer to downgrade any office that is vacant.
…
(5)
Nothing in subsection (1) or (2) shall affect or interfere with the exercise by an employer in relation to any Government
officer, or office under his administration, of any power in relation to any matter within the jurisdiction of an
Arbitrator, but any act, matter or thing done by an employer in relation to any such matter is liable to be reviewed,
nullified, modified or varied by an Arbitrator in the course of the exercise by him of his jurisdiction in respect of that
matter under this Division.
…
(7)
Notwithstanding subsections (1) and (6), an Arbitrator does not have jurisdiction to enquire into or deal with, or refer to
the Commission in Court Session or the Full Bench, any matter in respect of which a procedure referred to in
section 97(1)(a) of the Public Sector Management Act 1994 is, or may be, prescribed under that Act.”
As to the jurisdiction in s.80E(1) I have no difficulty agreeing with Mr Amati’s very able submission that the union’s claim is
an “industrial matter” as that is referred to in s.80E(1). Indeed, the respondents in these proceedings do not argue otherwise.
However, by subsection (5) the powers given to the Arbitrator do not affect or interfere with the respondents’ exercise of the
powers in relation to the union’s claim, but any act, matter or thing done by the respondents in relation to the industrial matter
is liable to be reviewed, nullified, modified or varied by the Arbitrator in the course of the exercise of the jurisdiction.
I suspect, for example, that the creation by the Director General of the Juvenile Justice Officer positions is an act, matter or
thing that is liable to be reviewed, nullified, modified or varied by an Arbitrator in the course of the exercise of the Arbitrator’s
jurisdiction. However, the union does not ask the Arbitrator to interfere with the creation of the Juvenile Justice Officer
positions. Rather, the union’s claim accepts that the positions are created. The union’s claim is for an order that the employees
employed as Group-Workers be reclassified with those positions.
Although the Public Service Arbitrator has the jurisdiction in s.80E that I have outlined above, it is the case that an Arbitrator
exercising that jurisdiction does not have the power to make an order directing a public service employer to act contrary to his
or her obligations under the Public Sector Management Act 1994. Indeed, it cannot be in accordance with equity, good
conscience and the substantial merits of the case to do so: The Ministry for Education and the Director General of the
Education Department of Western Australia v. The Civil Service Association of WA (1977) 2185 at 2187. In that case, the
Arbitrator made an order that the Hon Minister for Education grant permanency to temporary Level 1 ministerial employees
who had been employed in schools continuously for at least two years and grant permanent status to all Level 1 contract and
temporary public servants with two years’ continuous service. However, the ability of the Hon Minister for Education to grant
permanency was governed by s.64 of the Public Sector Management Act 1994 and it was held that the Arbitrator’s order would
have required the Hon Minister to act contrary to the Public Sector Management Act 1994. Accordingly, the Arbitrator’s orders
were quashed on appeal.
Therefore, it is necessary to examine whether the order sought would require either of the respondents to this matter to act
contrary to the Public Sector Management Act 1994.
I turn to consider the relevant provisions of the Public Sector Management 1994. Those relevant provisions include the power
to reclassify (as the union seeks by way of an order in these proceedings) and also the circumstances which arise from the fact
that the Juvenile Justice Officer positions which have been created are new permanent positions in the public service.
A Chief Executive Officer of a Department or organisation has the function of classifying and determining the remuneration of
employees in that Department or organisation and their offices, posts or positions: s.29(1)(h). The power is to be exercised by
the Chief Executive Officer in relation to employees in the Department. In the present circumstances, the power to reclassify
Group-Workers lies with their employer the Hon Attorney General. The power to reclassify Juvenile Justice Officers lies with
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their employer the Director General of the Department of Justice. There is no power in s.29 for the Director General of the
Department of Justice to reclassify Group-Workers employed by the Hon Attorney General because the Director General of the
Department of Justice is not the employer of the Group-Workers. In any event, as Mr Rea submitted on the part of the
respondents, the positions of Group-Worker have not been reclassified.
In fact, what has occurred is that new permanent public service positions have been created. By s.64(1) of the Public Sector
Management Act 1994 the appointments to those positions must be in accordance with approved procedures and the relevant
vacancies have first to have been advertised in a daily newspaper. I find that for the Arbitrator to order the reclassification of
Group-Workers so that they become permanent public service officers would be to require the Chief Executive Officer of the
Department of Justice to act contrary to the Public Sector Management Act 1994. That is something that is beyond the powers
given to a Public Service Arbitrator.
Effectively, to grant the union’s claim would be to require the Chief Executive Officer to appoint Group-Workers to the vacant
public service positions without following the approved procedures which he is required to follow by the Public Sector
Management Act 1994.
Mr Amati, appearing for the union and on behalf of the Group-Workers, has argued passionately to the contrary. Mr Amati
maintains that the Group-Worker positions have been reclassified. However, the facts are against this submission. The GroupWorker positions remain Group-Worker positions. They have not been reclassified.
He relies strongly upon “Approved Procedure 1 - Approved Classification System and Procedures”, a Public Sector
Management document (exhibit DOJ 2, tab 2). The last paragraph of that procedure is as follows—
“Reclassification of the substantive holder of a reclassified job
CEO’s (or other relevant employing authorities) may approve the reclassification of the substantive occupant of a job,
subject to compliance with Clause 8(1)(b) and (c) of the PSM Act, and provided that the officer has been in the position
and undertaking the higher level duties that warranted reclassification of the position, for a continuous period of
12 months.”
As its title indicates, that provision applies to the reclassification of the substantive holder of a reclassified job. On the facts of
this matter, firstly, there is not a reclassified job. The job of Group-Worker has not been reclassified. It remains. Further, the
position of Juvenile Justice Officer Level 3/4 is not a reclassification. It is a new and separate position. Secondly, the
“substantive occupants” are Group-Workers. As Mr Davies’ evidence acknowledges, his substantive position is GroupWorker, although the acting positions are, generally, the Juvenile Justice Officer positions. Therefore, the approved procedure
relied on by the union relates to the reclassification of a Group-Worker within a Group-Worker position which has been
reclassified. That has simply not happened on the facts in this case. Accordingly, Approved Procedure 1 does not provide a
means whereby the Public Service Arbitrator can require the Director General of the Department of Justice to reclassify
Group-Workers employed by the Hon Attorney General to Juvenile Justice Officers employed by the Director General.
It was next submitted that the Group-Workers meet the test in s.64(1) because they have already passed a merit based selection
process. The requirement in s.64 requires the relevant vacancy to be first advertised in a daily newspaper circulating
throughout the state. The evidence is that the vacant Group-Worker positions were not so advertised. Further, the appointment
must follow the approved procedures. The order sought by the union would cut across those approved procedures.
The union submitted that s.37 of the Public Sector Management Act 1994 provides for the absorption of government officers
into the public service by a means other than s.64. Section 37 in fact provides a right of appeal in respect of an appointment as
a public service officer of a person who was employed in an organisation immediately before the organisation became a part of
the public service and the relevant employing authority determines that the remuneration payable to the public service officer
shall be at a rate less than was payable to him or her as an employee of the organisation immediately prior to it becoming part
of the public service. I am unable to agree with the submission that s.37 provides a means for the absorption of Group-Workers
into the public service by a means other than s.64.
It was also submitted that when the 16% Commuted Overtime Allowance is added to the Group-Workers’ salary, GroupWorkers have salary parity with Juvenile Justice Officers at Level 3/4. However, I am not persuaded this is so. The only true
comparison is to be made by comparing the salaries, without adding allowances. That compares a salary of $39,946 for a
Group-Worker with the Level 3/4 salary in the Public Service General Agreement of $44,972. There is not salary parity. In
fact, the respondents’ position that the appointment to Juvenile Justice Officer Level 3/4 is in effect a promotion for GroupWorkers is made out.
The final submission with which I need to deal concerns the evidence of the appointment of Mr Flavell. Mr Flavell’s
circumstances were used as an example of how an employee of the Hon Attorney General was reclassified as a public service
officer. The example of Mr Flavell was therefore heavily relied upon as providing the precedent to justify the granting of the
orders sought in this matter. The evidence before me is the evidence of Mr Flavell himself, the evidence of Ms Mitchell (who
had some limited knowledge of Mr Flavell’s position) and the letter to Mr Flavell confirming the arrangements (exhibit DOJ
1). From all of that evidence, it is apparent that what in fact occurred was not a reclassification as the union now seeks for
Group-Workers. The facts show that Mr Flavell became a re-deployee who was transferred into an equivalent salary position.
Therefore, Mr Flavell’s circumstances do not amount to a precedent which can be followed by the Public Service Arbitrator in
this matter. The facts are not the same.
I have therefore reached the conclusion that the union’s claim is not able to be granted by virtue of the legislative requirements
for the appointment to public service positions. In reaching this conclusion I wish to record that I do so with some regret. The
evidence overall shows the merit overwhelmingly in the union’s favour. The creation of the Juvenile Justice Officer positions
by effectively, although not legally, the same employer is for the purpose of ensuring some permanency for the workforce. As
a result, as the evidence of Mr Davies illustrates, the Group-Workers are now obliged not just to apply for positions in which
they have been acting satisfactorily for some years, they are obliged to undergo an interview process which for some, at least,
is of itself a distressing experience. I fully understand and appreciate the evidence of Mr Davies that he is distressed at having
to compete on his ability to apply for a job rather than his ability to do the job. It also seems to him farcical that if he is not
successful he is to return to a detention centre doing the job he was last doing 12 years ago and for which he would require
retraining. For him to be a manager at the Killara Centre one day and to not be able to get a job there the next day is
inexplicable.
Whether that happens in the case of Mr Davies, or any of the others on whose behalf he so eloquently spoke, remains to be
seen and is not a matter for these proceedings. I add that had the evidence before me about the reason for creating the Juvenile
Justice Officer positions not been as plausible as it is, the union would have been entirely justified in criticising the creation of
the Juvenile Justice Officer positions in principle. That criticism has not occurred and would not be valid if it had.
For all of the above reasons the order which can issue from these proceedings will dismiss the union’s applications.
_________
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2003 WAIRC 08326
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
THE DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
THURSDAY, 15 MAY 2003
FILE NO.
PSACR 9 OF 2003
CITATION NO.
2003 WAIRC 08326
_________________________________________________________________________________________________________
Result
Application dismissed.
Representation
Applicant
Mr M. Amati
Respondent
Mr E. Rea (as agent)
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr M. Amati on behalf of the applicant and Mr E. Rea (as agent) on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby order—
THAT the application be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
_________
2003 WAIRC 08327
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
HON ATTORNEY GENERAL, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
THURSDAY, 15 MAY 2003
FILE NO.
PSACR 10 OF 2003
CITATION NO.
2003 WAIRC 08327
_________________________________________________________________________________________________________
Result
Application dismissed.
Representation
Applicant
Mr M. Amati
Respondent
Mr E. Rea (as agent)
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr M. Amati on behalf of the applicant and Mr E. Rea (as agent) on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby order—
THAT the application be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
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Result
Referral out of time not accepted
Representation
Applicant
Mr RS Brown
Respondent
Ms L Gibbs of Counsel
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Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)
On 25 February 2003 the applicant, Mr Russell Shaun Brown, made application to the Commission pursuant to section
29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) alleging that he had been harshly, oppressively and unfairly
dismissed by the respondent, RCR Tomlinson Ltd. He also claimed certain contractual entitlements; they being, as per
paragraph 24 on the notice of application—
“$6500 – Redundancy this would have had to be paid under RCR’s new workplace agreement.
$3200 – For Accrued Sick Leave which was wiped out.
$4800 – For Long Service Leave which soon would have been on a pro rata.
$10000 – For financial hardship due to my new job paying much lesser for the same work. It will take a long time and
cost me a lot more than $10000 to get back that has been taken from me.”
Section 29(3) of the Industrial Relations Act 1979, is a provision inserted to provide for a discretionary decision by the
Commission to accept an application beyond the 28 days time limit where, in the Commission’s view, it would be unfair not to
do so.
Section 29 of the Act, in part, reads as follows—
“(2)
Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day on
which the employee’s employment is terminated.
(3)
The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so”.
Prima facie, however, by virtue of the time limit, a matter is required to be within time unless of course there is good reason for
it not to be so, and in that sense all applications are to be treated expeditiously.
The considerations relevant to whether it might be considered unfair not to accept the application are covered in the decision of
the Senior Commissioner in Anthony William Andrew v Metway Property Consultants and Auctioneers 82 WAIG 3260, and
the decisions therein referred to, being Clark v. Natures Cargo (1999) 95 IR 201 and Clark v. Ringwood Private Hospital
(1997) 74 IR 413. The factors to be taken into account, which are the factors that I consider relevant, are whether there is an
acceptable explanation for the delay, the merits of the substantive application, whether the applicant took steps to make it clear
to the respondent that he or she contested the termination, and the prejudice to the respondent. They are factors that are well
covered in those decisions, and should be applied in this instance.
I have no issue with the credibility of the witnesses. On the evidence before me I find that the application is 74 days out of
time; the dismissal having occurred on 15 November 2002 and the application having been received and stamped by the
Commission on 25 February 2003.
The decision in Anthony William Andrew v Metway Property Consultants and Auctioneers 82 WAIG 3260 was referred by the
Commission to the parties in advance of hearing for them to consider. Let me first go to the question of length of delay. Given
a 28 day limit applies, the delay in this case is excessive. The applicant, in his evidence, says that he took steps to put the
application in on time being 13 December 2002. I do not doubt that. As I say, his evidence is credible. His signature on the
bottom of the application was originally dated 11 December 2002. He says that on advice he did not put the application into the
Western Australian Industrial Relations Commission (WAIRC) and instead lodged an application with the Australian
Industrial Relations Commission. I accept that evidence, and albeit he received wrong advice, he took timely steps to pursue
the application.
The applicant’s evidence is also, however, that once advised prior to Christmas that the application was challenged by the
respondent, and part of the challenge being on jurisdictional grounds, he then rang the Commission. At that stage prior to
Christmas he knew there was a jurisdictional challenge to his application and took no further steps at that point in time to
clarify his application, or to make this application.
Likewise, what is also relevant, is that he missed the hearing on 4 February 2003 in the Federal Commission. I do not know
why the applicant did not attend the Federal Commission other than he says that he was not aware of it. Having missed that
hearing there is then a delay of 21 days from 4 February 2003 up until 25 February 2003 before the applicant took steps to
correct the application.
Now, all of that, in my view, is not an adequate approach to pursuing the application, given the 28 day time limit. There is
good reason for the limit and that is that applications before the Commission should be treated with some expedition,
especially as the remedy of reinstatement is the prime remedy. What is relevant in the issue of delay is that pre-Christmas the
applicant knew that there was a jurisdictional challenge and approximately 10 weeks after he lodged the application. That is
the query I have in respect of whether the delay is acceptable and I do not find it to be so. Likewise, I do not find the steps
taken to be adequate.
The prejudice to the respondent is that they have to face an application which is well and truly out of time. The evidence of the
applicant and of the respondent is that there was a downturn at the time of dismissal and the applicant was made redundant.
The respondent says, and Mr Ramshak’s evidence in cross-examination by the Commission is quite plain, that Mr Brown was
a good worker and good on the machines; but Mr Brown was chosen because he was displaced from night shift and hence was
not on a particular machine. There were also other people made redundant at that time.
Now, for the application to succeed the applicant would have to show that another employee should have been made redundant
(Amalgamated Metal Workers and Shipwrights Union of Western Australia & the Operative Painters and Decorators Union of
Australia, West Australian Branch and Australian Shipbuilding Industries (WA) Pty Ltd 67 WAIG 733). I find that this
termination was a true redundancy. I very much doubt on the evidence before me that Mr Brown could show that it should
have been another employee. That is not in any sense to say he was not a good employee. The evidence of the respondent is
that he was.
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In terms of the requirements under the Minimum Conditions of Employment Act 1993, it is clear on the evidence of the
respondent that Mr Brown was advised of his redundancy shortly after the decision was taken; Mr Brown being on leave and
then on jury duty, and advised at the first available opportunity when he returned to work. Quite clearly the term implied into
the contract for the employer to ensure a discussion take place about the alternatives available to Mr Brown was not complied
with. It may be that the dismissal then could be deemed to be unlawful, but in all the circumstances I would very much doubt
that it could be considered to be an unfair dismissal and I would find that the dismissal was not unfair. The merits of the
application weigh against the application being received out of time.
15 Even if the merits of the application were stronger, there is the question of loss. Mr Brown on his own evidence received
employment on the Monday following. He does not seek reinstatement in his application. He received employment at
approximately the same hourly rate. He was receiving an hourly rate in his application of $21.528. He now receives an hourly
rate of $21.50. The loss, if there is any, is minimal. He received 4 weeks notice in payment which would have to be taken into
account. The evidence is that there was a downturn in work and so regular overtime is not something that I would necessarily
take into account in assessing loss.
16 For all of those reasons I consider that it would not be unfair for Mr Brown’s application not to be accepted out of time and a
declaration will issue to that effect.
17 The applicant has claimed contractual benefits. I very much doubt that the last two points of the claim being for long service
leave and for financial hardship can be claimed. What I would intend to do is to convene in conference to deal with the other
two matters in respect of redundancy and sick leave which are claimed as contractual benefits.
14
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DATE OF ORDER
TUESDAY, 3 JUNE 2003
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APPLICATION 231 OF 2003
CITATION NO.
2003 WAIRC 08428
_________________________________________________________________________________________________________
Result
Referral out of time not accepted
Representation
Applicant
Mr RS Brown
Respondent
Ms L Gibbs of Counsel
_________________________________________________________________________________________________________
Order
HAVING heard Mr RS Brown on his own behalf and Ms L Gibbs of counsel on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby declares—
THAT it would not be unfair not to accept Mr Brown’s referral under s.29(1)(b)(i).
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

____________________
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v.
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CORAM
COMMISSIONER J F GREGOR
DATE
WEDNESDAY, 7 MAY 2003
FILE NO.
APPLICATION 1816 OF 2002, APPLICATION 1927 OF 2002
CITATION NO.
2003 WAIRC 08258
_________________________________________________________________________________________________________
Result
Reinstatement. Compensation awarded.
Representation
Applicant
Mr D. Armstrong (of Counsel) appeared on behalf of the Applicant
Respondent
Mr E. Rea appeared on behalf of the Respondents
_________________________________________________________________________________________________________

1

Reasons for Decision
(Ex tempore as edited by the Commissioner)
The Commission is dealing with two applications by Ida Mary Curtois (the Applicant). On 1st November 2002 she applied for
orders pursuant to s.23A of the Industrial Relations Act 1979, (the Act), on the grounds that she had been unfairly dismissed

83 W.A.I.G.

2

3

4

5
6

7

8

9
10

11

12

13

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1487

from employment with Wonthella House Incorporated (Wonthella House). The Applicant says that the grounds on which she
makes the application is that the dismissal was harsh, oppressive or unfair. On 25th November 2002 she filed another
application, this time against Geraldton Sexual Assault Resource Centre Incorporated (SARC). In that application, again, she
seeks orders from the Commission for remedy under s.23A of the Act on the grounds that she was dismissed from employment
with SARC in a harsh, oppressive or unfair manner.
First, some chronology: The Applicant commenced work with Wonthella House on or about the 16th of December 1999. She
was employed as an Advocate Educator. The principal duties are contained in the duty statement before the Commission but
they are advocacy, which includes preparation of affidavits for support in court cases for clients of Wonthella House and for
clients of the advocacy service in connection with applications for restraining orders under the Restraining Orders Act. In
addition, the position provides support relocating clients of the advocacy service who are in a domestic violence situation and
liaising with relevant agencies to achieve those ends.
I will discuss the duties later. The Applicant had been employed since December 1999 and early in 2002, in April, she was
engaged by SARC as a Crisis Line Counsellor. That employment complemented the work that she did with Wonthella House.
Because of her personal circumstances, she worked part-time 3 days a week for Wonthella House; she had commitments which
necessitated her being available to look after a potentially disabled foster child on other days, but she was able to operate the
SARC crisis line the other 2 days of the week that she was not working for Wonthella House.
The Applicant provided her background to the Commission: It is relevant to this case. The Applicant has an extremely long
history in the care industry, I hope that is not an offensive way to describe it. From 1980 she was president of the Foster Care
Association that involved her in support and advocacy for children and families; liaison with government, production of
handbooks, liaising with Ministers of the Crown, public speaking, generating public awareness of foster care. She also
managed the Foster Care Association. In the years from 1986 to 1990 she had various placements with the-then Department of
Community Development (DCD) with Ngala Mothercraft Centre as a social work student on a 14 week placement; other
placements she had through DCD were part of her studies for a degree in social work which she achieved in 1990, when she
graduated with Bachelor of Social Work (Curtin). She also worked as a social worker for DCD; she acted as a senior social
worker in charge of child placement; she has worked as a local area coordinator with the Disability Services Commission and
through until 1996 it appears as though she worked in the Geraldton area as a social worker with the Aboriginal Legal Services
and also with the Geraldton City Council.
Here is a person who, with a strong background in social work focussed on work in disability services, fostering and family
and children’s services.
There is nothing in the history of the employment relationship with either Wonthella House or SARC adverse to the
continuation of the relationship until 11th September 2002. Prior to that, on the contrary, the Applicant had at least three
performance appraisals which were positive in her favour. But there were events preceding 11th September 2002 which caused
Wonthella House on 11th September 2002 to suspend her on full pay for alleged breaches of her contract of employment. These
were set out in a letter from Wonthella House of 11th September 2002 (Exhibit A10), which required that she answer the letter
by 13th September 2002. The Applicant though had already written to the Respondent by that time (Exhibit A9) about the
events which were the subject of complaint.
On 13th September 2002 (Exhibit A11) the Applicant sent a letter in detail denying any misconduct as had been alleged against
her. For reasons that I will touch upon later, it took until 8th October 2002 (Exhibit A13) for the Respondent to get back to the
Applicant and inform her that she had until 14th October 2002 to show cause why her contract of employment should not be
terminated.
According to the Applicant’s Counsel, Mr Duncan Armstrong, and I interpolate here on legal advice, she did not add further to
the response that she had been given earlier to the Wonthella House because that response was on her view, and on the view of
her advisers, adequate. In the event she did not respond further. Whether that was prudent or not I will discuss in due course.
On 14th October 2002 (Exhibit A14) there was another letter sent to the Applicant. She was asked to return her keys and she
later received a pay-out of salary and annual leave, some time in the next week, probably on 22nd October 2002.
The allegations which were made by Wonthella House against the Applicant and answered by her in her various
correspondence were such that Wonthella House decided to terminate her employment. As I understand it, the dismissal was
predicated upon the dealings that the Applicant had with a family that had been known to her for a long time in her function as
an advocate, both with Wonthella House and with previous employers. It was a family which resided trust in the Applicant and
had sought her help. The Applicant in relocating this family, on the allegation of Wonthella House, put herself and employees
of Wonthella House at risk and thereby was in breach of a number of rules which are detailed in the letter sent to the Applicant
by Wonthella House on 8th October 2002 (Exhibit A13).
Suffice to say, the Applicant has denied, and continues to deny, that she committed any misconduct and on the contrary that
she acted in accordance with her professional judgment at all times and with as much consultation as she was able to arrange
with her employer during a period of crisis in dealing with a family over this weekend of 7th and 8th September 2002.
Insofar as her employment with SARC is concerned, that was brought to an end upon the presumptions which were used in the
Wonthella House dismissal to the extent that the Applicant is alleged to have breached a rule not to allow anything else she
does to interfere with her ability to take calls on the SARC Crisis Line. The Crisis Line Counsellor carries a mobile telephone
and is paid a small hourly payment to do so. The counsellor is not restricted in the location other than from having to remain
within the mobile service area. It should be said at this stage that it was not the usual practice for the Applicant to answer the
Crisis Line calls over the weekend, but due to circumstances she had been asked by whoever supervised her duties at SARC to
carry the phone over the weekend. And it seems that it would not be unknown to Wonthella House that the Applicant had a
relationship with SARC as an employee answering the phone, if I can put it that way, because as it turns out SARC has been
merged with or taken over by Wonthella House so that it’s operations have now been absorbed into the Wonthella House
operations. For all intents and purposes Geraldton’s SARC has ceased to exist.
I had the opportunity to hear evidence from the Applicant; the evidence was extensive. There was a detailed examination inchief by her Counsel and a thorough cross examination by Mr Rae who appeared for Wonthella House. What I gather from the
evidence she gave is this: She had known the family in question for a long time. The family, and particularly the seven
children, reposed a considerable amount of trust in her. The partner of the mother who is the father of the youngest five of the
children was from time to time in prison for drug use and on other offences including breach of restraining orders. His
treatment of the children’s mother was extremely violent. It was not said though that he was violent towards the children. But
his conduct was such that over the time that when he was last incarcerated the Applicant obtained violence restraining orders
against him on behalf of some, if not all, of the children. It may not be all, but at least some of the children. From time to time
over the last 10 years the Applicant had assisted this family when they were in crisis in various ways, such as repairs to the
house when it had been damaged; replacement of chattels which had been wrecked by the mother’s partner and that kind of
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thing. It is the Applicant’s contention that apart from one other care worker in the town, a person by the name of Chris Hall
from Westview, she was the only person in whom the mother reposed trust and significantly she was the only person that the
children trusted.
In the first week of September 2002, while the Applicant was at work, there had been contact from the mother. The father was
to be released from gaol. There were arrangements in place for her to be informed. The mother thought that the police would
tell her that he was to be released, however they did not and he was released. The mother became aware through an attempt
made to force entry into her house and made contact with the Applicant for help.
This request for help was processed in what I understand to be the normal way; there were discussions about it at Wonthella
House and on the Wednesday and Thursday preceding the weekend of 6th September 2002, about what could be done to assist
the family. Ms Quinn the Manager of Wonthella House was involved in those discussions, so was Ms Dymock the case
manager. On the Friday preceding the weekend in which the events took place, Ms Quinn was concerned that the Applicant
had too much involvement in the affair and for her own good she should go home and ordered her, I suppose, is the better way
to describe it, to do so. Before the Applicant did she was authorised to make a couple of phone calls to see if a placement could
be arranged for the family the Eastern States (see Exhibit A8 which sets out the telephone numbers).
The Applicant had commenced her weekend break. She had the SARC mobile phone because she was on call; she received no
calls on the Saturday on the crisis line. She had every intention on the Sunday of enjoying lunch at a beach in Geraldton with
her family - her extended family, actually. On the Sunday morning she received a phone call from Chris West to tell her that
the children’s mother (‘A’) had been in contact looking for the Applicant. ‘A’ had done so because she knew that Chris would
have a way of contacting the Applicant. The message was that the kids needed to be removed from the house to a safe place
immediately. ‘A’ told Chris West that she knew that would mean involving the police and that for her own safety, ‘A’ was then
going to the refuge operated by Wonthella House. The Applicant then rang the refuge and spoke to Helen Dominco. Ms
Dominco is a refuge worker who was not on duty at the time but was at the refuge doing some follow up on an event which
had happened the night before. When the Applicant reached the refuge; there was a discussion between her and Helen.
The Applicant says that Helen had checked to see if there is room available at the refuge and there was. The Applicant made
various other phone calls to Chris West and other agencies to investigate their capacity to help for the children. The Applicant
had her own motor vehicle with her and she says that when she said that was not big enough, Helen offered her the keys of the
Wonthella House vehicle which was of a suitable size to go and pick the children up from their home.
The Applicant says that she left the refuge and went around to the police station to arrange a police escort. She says that she
spoke to Constable Balfour who said that an escort would be provided and that she should go to the vicinity of the house where
the children were and wait for the police. This she did. In the meantime she dropped ‘A’ off at a place the location of which
was not given in evidence. She dropped ‘A’ off somewhere. I am also not sure what the mother intended to do. The evidence
of the Applicant is that ‘A’ thought the children would be safer if she was absent while they were picked up. The Applicant
went to the house but she did not attempt to approach it; she waited for the police. She parked around the corner from the
house out of sight. From this location she made a number of phone calls to the police to see where they were because they did
not attend when they said they would. After she had been there some time, she saw two of the children out on the street. One of
them recognised her car and came to her; she spoke with the child and from that conversation she gleaned that no one had been
at the house since the mother had left. She had been waiting for some time so she made a judgment that she would go to the
house and pick the children up. She rang the police and advised her intention. The police officer agreed on the basis that the
Applicant would call when she had collected the children and the police escort would then stand down. All of these telephone
calls were made on the SARC mobile and would be verifiable from the telephone account.
The Applicant picked the children up but she did not take them straight back to the refuge at Wonthella House because she was
of the belief that ‘A’ would need to be present for their admission. Whether she is right about that, I do not know, but that is
her explanation. The children were taken to her family function for the purpose of feeding them. It was past their lunchtime
and they needed to be fed. The Applicant took them to a place where she thought that they could be fed in safety and they
were.
She also and clearly says that she collected the children from their home because she did not think they would go with anyone
else. This was predicated upon her understanding of the trust that they reposed in her.
The Applicant eventually phoned Wonthella House. She was told that Ms Quinn and Ms Dymock were then on site and she
then passed the message that she would return forthwith. And this is what happened. She left the children at the refuge and
then went about her business. The Applicant says that Ms Quinn was not at all happy with the events on the Sunday and told
her so. Ms Quinn told her that there were safety issues involved and that she could expect a warning for her conduct because
what had happened was, on the face of it outside, a number of the policy rules of Wonthella House. The Applicant thought
about what Ms Quinn had said and decided to pre-empt the warning by writing a letter to Ms Quinn and she did so. The letter
was sent forthwith. Later, on 11th September 2002, she received a letter to which I referred earlier which specified the
allegations that Wonthella House made against her. Those allegations are set out in Exhibit A10 and they are wide-ranging.
There was a complaint that the Applicant did not clarify to other agencies that she was acting in her own capacity and not for
Wonthella House; that she inappropriately used a government vehicle; that she attended a house without a police escort and
entered into premises. This was said to be high risk activity and was in contradiction of Wonthella House policy and
procedures. That without the mother present, the children were taken by the Applicant to a personal function in the Wonthella
House van; that the workers at the refuge were placed at risk because of an allegation that people armed with guns were
watching the house; that the Applicant was, in any event, not employed by Wonthella House as a refuge worker and she could
have placed the Board in jeopardy of legal actions by her conduct and that she was not contactable during the duration of her
actions on Sunday 8th September 2002.
The preceding is a sufficient resume of the factual matrix of the events. I will now deal first with the Applicant’s dismissal
from SARC.
The Applicant was dismissed because of something that did not occur. She was dismissed because if she had not been able to
answer a phone call that came, she would have been in breach of SARC policy. She never received a phone call but she had the
SARC mobile in her possession over the whole of time the events transpired. The whole basis of her dismissal is
misconceived. How it can be said that she has misconducted herself when there was never any demand for her services,
because after all she was only on call and was not called, is a mystery to me. It seems when put together with the rest of this
story that it was decided, “Well, if you’re going from Wonthella House, you’re going from SARC as well” and that is what
happened. That dismissal is clearly on any application of the test of a fair go all round, misconceived and therefore unfair. I
will come back to SARC later.
I will deal now with Wonthella House. I have had the opportunity of listening to a number of witnesses in this case. I must
make findings about their credibility. I have no hesitation in finding that the Applicant is a truthful witness and so is Ms Quinn.
They might have different views, but they told me the truth as they see it. I am not so happy about the evidence of Ms
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Dymock. Ms Dymock was evasive. She eventually reached a conclusion where I think she thought she could frankly answer
questions put to her by Mr Armstrong but I am concerned about the quality of her evidence in general. The evidence of Helen
Dominco was truthful and corroborated by the Applicant’s version of events at the refuge when Ms Dominco was present.
There is not a lot of difference about the facts of what occurred in terms of picking the children up and taking them, eventually,
to the refuge. It is interpretation upon the conduct of the Applicant by Wonthella House which has led to this proceeding.
I think this case has to be viewed on the following basis: Here is a person, the Applicant, who has got over 25 years experience
in dealing with children at risk, domestic violence and people who are dysfunctional. Not only has she had the experience with
a wide group of employers, she is highly professionally qualified as well. She acts within a professional code of ethics and
clearly is a person who has dedicated her life to this vocation, if I can call it that, because I think that is what it is to her.
This vocation is a difficult one to follow. It is trying and emotionally draining and it needs strong people who will make
decisions to do it well.
The Applicant had formed a professional relationship with this family, because that is all it was, over a long period. I think her
relationship with them and the context in which she could place that relationship, given her experience, placed her in a position
where she could make sound, reasonable judgments about what she needed to do to help them. One thing is clear about the
social work professional, is that people in crisis do not necessarily have problems between 8.00am and 5.00pm. People’s
problems visit them at any time of the day or night, and even on weekends. When people need help that is when the help needs
to be delivered. That is not to say that an employee is at large to do whatever they feel like but in this industry, one needs to
view it in a different light to how one would deal for instance with psychologist in a hospital on day work or in many other of
the paramedical professions.
The Applicant had been told by the mother of the children that she was in distress because she knew that her partner, the father
of some of the children, was out of prison and she thought he had tried to break into the family home. This was likely because
he had threatened her with violence and worse because he believed he had been incarcerated because she had cooperated in the
issue of Restraining Orders against him. She was frightened and she needed help. The Applicant then commenced, properly
through Wonthella House, to help her and everyone involved was working to that end. This need for help became a crisis on
the weekend when somehow or other the mother thought that, although her partner was in Kalgoorlie, he had arranged for
other people to watch her, that these people may be armed with firearms, that they were people who one could expect might be
armed because of their background and she was terrified by this. She tried to contact the Applicant for help and eventually did.
According to the Applicant, whose evidence I believe about this, ‘A’ was extremely distressed and worried and the Applicant,
even though she was on her Sunday off with her family, decided she had to respond to the plea for help. She did so by going to
the refuge and meeting with ‘A’. This meeting occurred in the presence of refuge worker Helen Dominco who, while
technically not on duty, I suppose was on duty because she was at the refuge doing a follow-up work from the night before. It
is open to find and I do that Ms Dominco suggested that the Applicant use the Wonthella House vehicle because it was capable
of carrying 7 children. I do not think by any stretch of the imagination one could say, as is alleged against her, that she illegally
used a government vehicle or ‘incorrectly obtained the use’ is how it is described. There is no way that that contention can be
sustained. The vehicle was taken with consent of a servant of Wonthella House to deal with the situation as it arose. The
Applicant knew that she had to contact the case manager Ms Dymock and when she was able, she did.
The Applicant went to pick up the children. She did not immediately approach or enter in the house, as the allegation appears
to be against her. She went first to the police and sought assistance and back-up. It is notorious that police, not only in
Geraldton but in many places in this State, just cannot attend every incident at the time that it is notified. In this area there is
probably one policeman for every 25,000 people. They cannot immediately respond to every call. The Applicant, an
experienced person, knew this and went and waited for the police to arrive. She kept in contact with them. I accept her
evidence that she did and that was evidence which could have easily been checked by looking at the SARC telephone records.
There is no evidence this was done. It was a reasonable thing to expect to be done by Wonthella House if the result of
disbelieving the Applicant is that she would be sacked.
The Applicant did not immediately enter the house. She waited nearly 2 hours before she did and then only having reasonably
informed herself by talking to one of the kids that it was safe to do so. She did not blunder into the house. She was aware, and I
accept her evidence that she was aware, that this was a potentially dangerous activity and that she took no more risks than it
was necessary that she take in order to protect these children. She did not then enter the house without making sure that if
anything happened to her, the police would know where she had been and would be able to locate her and she did that by
ringing Constable Bazzard, a female constable, telling her that she was going to enter the house and the constable said, “Okay,
you do that and - - “ in other words, those who were to provide the escort agreed with her that she should extract the children.
The children were picked up from the house, the Applicant took them to her family to feed them. She may have been
misguided in this. It may well be that if she had taken them to Wonthella House they could have been fed there, but she was
honouring an agreement that she had with the mother that she would wait for the mother to come back so the mother could be
with them for their admission. It is upon the honouring of such agreements that the trust between the Applicant and the family
had blossomed.
All these were decisions she made as part of dealing with the problem that confronted her, the nature of which she had 25 years
experience and training to deal with. The children were eventually admitted, if that is the right word, to Wonthella House
refuge. There was much made by Wonthella House about security, men with guns. What concerns me about Wonthella
House’s complaint about the Applicant’s conduct over the Sunday, and that she was doing things without authority is that if it
was so dangerous, it is very difficult for me to understand why they did not communicate this apprehension of danger to the
police and make more efforts than they did to find her. In reality they sat around waiting for her to turn up. The allegation
about the need for additional security was continued when the children were in the refuge but the evidence of Ms Dymock is
that the reason that an extra care worker was on, because ‘A’ was giving them trouble. There was nothing done about security
on the basis that there were men with guns. One would have thought if there were men with guns and the children were then
located in the refuge, that the police would have been told that “There are men with guns” and they could have mounted
whatever operational action that they thought appropriate, but they did not do that because it was never told about it. The
inaction of the Applicant’s Wonthella House superiors is completely at odds with their assessments of the danger. Assessments
on the basis of which they have sacked her.
The case resolves down to, was the conduct of the Applicant justifiable in the circumstances and were appropriate
investigations undertaken or made by the Respondent? It is clear that an employer has to satisfy themselves that what an
employee has done was not reasonably open. It is also clear that an employer is not a policeman or a lawyer, they do not have
to satisfy themselves to the standards that this Commission does or a lawyer might, as to the truth or not of a particular set of
circumstances which have arisen in the workplace. What they have to do is satisfy themselves that there was a reasonable
apprehension that a course of events might happen (see Bi-Lo Pty Ltd v Hooper (1992) 59 SAIR 342 @ 352-3). That does not
diminish the responsibility on them to ensure that there is a proper investigation as to whether the employee’s conduct was
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reasonable. In this case they should have taken into account that the Applicant was a very experienced, highly qualified person;
that she had been dealing with this family for 10 years and she had been called on her day off to deal with a crisis situation and
that she took all reasonable precautions for her safety and the safety of the children by going to the police. Whether or not the
police could respond is not really the issue. The fact of the matter is that the Applicant still did not act until she was reasonably
sure that she could safety extract the children from their house. She made all these decisions in a crisis situation calling on her
professional qualifications and over 20 years experience. Qualifications and experience that with respect, far exceed those of
her manager and the case manager.
There should have been at least an attempt made to check the veracity of her contentions for instance, it would have been easy
to check if she had made all the various telephone calls to agencies and the police. Or the police could have been asked to
verify their involvement. All of these checks would constitute actions that an employer should take to see if the conduct of an
employee was reasonable. However I look at this dismissal, I cannot see that it can be said that the conduct goes to the root of
the contract of service such to justify summary termination. Because this was a summary termination it must be unfair because
it lacks the necessary ingredient of a fair go all round.
If I am wrong and if the termination was not summary and was a termination on notice, on the above findings there are still
insufficient reasons for the employer to justify the termination and because of that, on application of the principle in
Undercliffe Nursing Home v Federated Miscellaneous Workers Union (1985) 65 WAIG 385, the termination also lacks the
necessary ingredient of being a fair go all round and therefore was unfair. And I so find.
The question of remedy arises. The primary remedy established under the Act is reinstatement. The Commission is only, on a
finding of unfair dismissal, able to consider compensation if it, on its own investigation, finds that reinstatement would be
unavailing (s.23A). The best evidence I have about whether that might be the case or not is from Ms Dymock. It is clear from
her evidence that she would not have any problems working with the Applicant. On the other hand Ms Quinn does not want
her back but in my view, the amount of contact that Ms Quinn needs to have with her is considerably less than the case
manager. I intend to order the primary remedy of reinstatement and I expect that Ms Quinn as a professional person will work
to make the relationship happy and fruitful for both parties.
I need to say this though, that an employer can have a reasonable expectation that its policies are adhered to and that it would
be in everyone’s interests that upon resumption of work that the Applicant undergo training and exposure to those policies. I
intend to order that in the order that I will issue for her reinstatement. I intend to order that the Applicant be reinstated within a
period of 14 days from this date. I will issue interim orders to that effect. I intend to make in those orders that the employment
contact deemed to be continuous for the purposes of the assessment of sick leave, annual leave and the like. I do not intend to
make an order for compensation in the form of money in respect to Wonthella House.
When these Reasons were delivered viva voce I reserved the right to comment on other issues. The question of remedy
concerning SARC is one. I have recorded earlier in these Reasons that for all intents and purposes SARC has been absorbed
within Wonthella House its operations have ceased. This means that reinstatement is unavailable.
Mr Armstrong submitted that although SARC has ceased to operate as an entity its estate, if I can describe it that way, is now
contained within the funds of Wonthella House. There is no reason why, as I understand the argument that an award of
compensation should not be made against SARC. The Applicant is entitled to a remedy on the finding of unfair dismissal and
as reinstatement is unavailable the Commission is empowered to and should make an order for compensation against SARC.
I have considered the argument and have concluded that the Applicant is entitled to remedy. Reinstatement is not available and
in accordance with the powers contained in s.23A I will award compensation. The Applicant’s lost is set out in Exhibit A17. I
accept the calculations in that exhibit and the Applicant’s attempts to mitigate her lost. She will be awarded 26 weeks at
$110.57 or $2,874.82. In making this award I apply the principle that an employee who is unfairly dismissed and who is not
reinstated is to be returned to the same position by award of compensation to that which they would have enjoyed but for the
dismissal (Boganovich v Bayside Western Australia Pty Ltd (1999) (79 WAIG 8).
_________

2003 WAIRC 08298
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
IDA MARY CURTOIS, APPLICANT
v.
WONTHELLA HOUSE INC, GERALDTON SEXUAL ASSAULT RESOURCE CENTRE INC,
RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 12 MAY 2003
FILE NO.
APPLICATION 1816 OF 2002, APPLICATION 1927 OF 2002
CITATION NO.
2003 WAIRC 08298
_________________________________________________________________________________________________________
Result
Reinstatement. Compensation Awarded
_________________________________________________________________________________________________________
Order
HAVING heard Mr D. Armstrong (of Counsel) who appeared on behalf of the Applicant and Mr E. Rea who appeared on behalf of
the Respondent, the Commission pursuant to the powers vested in it by s.23A of the Industrial Relations Act, 1979, hereby orders:
1.
2.
3.

THAT Ida Mary Curtois was unfairly dismissed from employment by Wonthella House Inc, on or about 14th October
2002 and with Geraldton Sexual Assault Resource Centre Inc, on or about 30th October 2002;
THAT Ida Mary Curtois be reinstated in employment with Wonthella House Inc within fourteen days of the date hereof;
THAT pursuant to the powers vested in it the Commission has decided in addition to making an Order under s.23A(3)
that Ida Mary Curtois be reinstated, that it make an Order under s.23A(5)(a) to maintain the continuity of the employee’s
employment;
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5.
6.
[L.S.]
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ON resumption of work the parties are to meet for the purpose of the Respondent Wonthella House Inc publishing to Ida
Mary Curtois those policies and procedures it expects her to apply in the discharge of her functions.
THAT reinstatement to Geraldton Sexual Assault Resource Centre Incorporated is unavailing.
THAT Geraldton Sexual Assault Resource Centre Incorporated pay the Applicant $2,874.82 compensation.
(Sgd.) J. F. GREGOR,
Commissioner.
____________________
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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CORAM
SENIOR COMMISSIONER A R BEECH
DATE
WEDNESDAY, 28 MAY 2003
FILE NO.
APPLICATION 2102 OF 2002
CITATION NO.
2003 WAIRC 08406
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal dismissed.
Representation
Applicant
Mr D. Schapper (of counsel)
Respondent
Mr M. Jensen (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
The applicant in this matter, Mr Davies, was employed by the respondent from July 1991 until his dismissal on 17 December
2002. He was employed initially as the warehouse manager and then as the operations manager, a position which he held until
his dismissal. In his capacity as operations manager for the respondent, his evidence is that he operated principally behind the
scenes organising the operations side of floor covering purchase. He claims his dismissal was harsh, oppressive and unfair.
I find the relevant facts to be as follows. The respondent’s complaints procedure prior to December 2002 had been in place for
approximately 10 or 11 years. That procedure was as follows. Complaints by customers would be logged by Mr Davies. A
copy of the complaint was forwarded to a consultant. The consultant would investigate the complaint and report back to Mr
Davies. On the basis of the information provided, the respondent would determine whether the complaint was a matter going to
the warranty of the manufacturer, whether it was a problem caused by the contract layers, whether the problem was of the type
which would pass when the carpet had settled down or whether some other action should be taken. The consultant charged a
fee to the respondent for each call-out plus one hour on site.
In December 2002 the WA General Manager decided that the system needed to change. The general manager is Mr Beyerman.
On his evidence, in December 2002 he noticed on the monthly accounts report an entry of “internal erosion” of approximately
$11,000 per month. He queried the entry with Mr Davies, who in turn referred him to the company accountant Mr Cox. Mr
Beyerman discovered that the account entry covered, in part, the warranties unrecoverable relating to the fees paid to the
consultant. He examined the consultant’s file for a six month period, and rounded it off to an annual cost of $70,000 per
annum.
He spoke to Mr Davies about the cost. It is reasonably agreed between Mr Davies and Mr Beyerman that Mr Davies indicated
to Mr Beyerman that the figure seemed high given that the respondent recovered what could be recovered.
Mr Beyerman spoke to the Queensland and Melbourne operations of the respondent regarding their complaints procedure. His
conversation with the operations manager in Melbourne was overheard by the owner of the respondent who is based in
Melbourne. The owner is Mr Smith. Mr Smith then rang Mr Beyerman to ask what had been the purpose of his call.
Mr Beyerman’s evidence is that Mr Smith was amazed that the complaints procedure in WA operated so that the WA
operation did not itself look at any of the installations nor manage the operations of the consultant. Mr Beyerman proposed a
change based upon the manner in which complaints were dealt with in Queensland and Melbourne. He raised the matter at the
management meeting on 12 December 2002.
The management meeting was attended by Mr Davies, Mr Beyerman, Mr Cox, Mr Johnston, Mr Ellis (the assistant to the
accountant) and Mr Grigg (the contract sales manager). I have considered the evidence of that meeting. As a result of the
evidence of Mr Beyerman, which is largely corroborated by the evidence of Mr Cox, Mr Ellis and Mr Grigg, I find that
Mr Beyerman’s proposal was as follows. Mr Beyerman stated to the meeting that there was no management of the complaint
by the respondent before it was given to the consultant. Mr Beyerman stated that the amount of $70,000 paid to the consultant
was unacceptable and would have to change. Even the respondent’s contract layers had no opportunity to check the complaint
before the consultant gave them a back-charge.
Mr Beyerman proposed that the complaints would first be given to Mr Davies. Mr Davies would look at them and determine
from the basis of each complaint whether the cause was something that should go to the manufacturer or to the layers to be
attended to. For those complaints where the cause was not clear, Mr Davies would contact the customer. This was estimated as
requiring about four or five telephone calls per day. If there were to be any site visits necessary, Mr Davies would be requested
to do two or three visits on a Thursday afternoon. The visits would be in the area where Mr Davies lived such that at the
conclusion of the last visit he would merely go straight home. Mr Davies would be using the company vehicle which was part
of his employment conditions. Those complaints that Mr Davies was not able to attend to would then be referred to the
consultant.
Mr Davies’ evidence of what was proposed at the meeting is significantly different with respect to the following. Mr Davies’
evidence is that Mr Beyerman stated that the consultant would be terminated effective immediately (because it was to be prior
to Mr Beyerman going on holidays) and Mr Davies was to take over the complaints. Further, Mr Davies denies that there was
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any suggestion that any visits to be done by him would be those which could be in the vicinity of his home or to be done on the
way home. Mr Davies is in no doubt whatsoever that the consultant was to be terminated and he was to take over the workload.
I have considered the oral evidence before me regarding what Mr Beyerman proposed at the meeting of 12 December 2002. I
consider that all persons who gave evidence did so honestly to the best of their recollection. Nevertheless, I have not found Mr
Davies’ evidence more compelling than the evidence of Mr Beyerman, Mr Cox, Mr Grigg and Mr Ellis. I find on the balance
of probabilities that the proposal brought to the meeting by Mr Beyerman is as Mr Beyerman’s evidence would have it.
I return to the balance of the meeting. It is common ground that Mr Davies refused the proposition put by Mr Beyerman. He
believed it was fallacious, that his workload was higher than either of his other State counterparts and that he was too busy to
pick up the additional work. Mr Beyerman indicated that with this procedure, possibly half the complaints might not require
Mr Davies to do anything at all. Further, if it was the Thursday afternoon which was a difficulty, it could be changed to any
particular afternoon. Mr Beyerman indicated that he would sit in Mr Davies’ chair for that afternoon to deal with most of the
things that Mr Davies would otherwise have dealt with.
Mr Davies tendered to the meeting a document he had himself prepared in anticipation of the agenda item following Mr
Beyerman’s initial comments to him prior to the meeting regarding the monthly account figures. Mr Davies’ calculations
showed that far from the consultant costing the respondent $70,000, after the respondent recovered the amounts from warranty
or layer rectification, the true cost of the consultant was in the order of $28,000.
For his part, Mr Beyerman concedes that his costing was not accurate. In cross-examination, Mr Beyerman agreed that the
consultant’s actual cost may be some $25,000 to $30,000 per annum. In his estimate of $70,000, Mr Beyerman agreed he had
not conducted an historical analysis. He realised that some of the payments to the consultant would be recoverable. His
evidence is that it was the procedure that was weak and that his suggestions would introduce a more efficient practice of the
respondent taking ownership of the complaints procedure. Therefore, Mr Beyerman would not have changed his proposal even
if he had previously known the figures which Mr Davies produced. The process of handling the complaints needed to change
from a “best practice” perspective.
Mr Davies’ evidence is that he still refused. I am satisfied both from the evidence of Mr Beyerman, and the evidence of Mr
Davies himself, that Mr Beyerman suggested that the proposal be trialled for “a couple of months to see how it goes”. Mr
Beyerman suggested that Mr Davies contact Mr Smith directly. However, Mr Davies did not do so, considering that as Mr
Beyerman had “started it” he was driving the issue and he should finish it.
Mr Beyerman’s evidence is that Mr Davies said that he would resign. I accept Mr Beyerman’s evidence because of the
evidence of Mr Cox that at the meeting of 12 December 2002, Mr Davies had been “pretty blunt” and that Mr Davies simply
refused to negotiate. Mr Ellis’ evidence is that Mr Davies was quite negative to the new proposal and felt that there was no
need for any change because things were going well. Mr Grigg’s evidence is that Mr Davies did not want any part of the
proposal and said that he would not co-operate with it. Mr Grigg recalled Mr Davies saying that as Mr Beyerman was driving
the matter, Mr Beyerman should deal with it. I therefore conclude that Mr Davies’ rejection of the proposal was more blunt and
absolute than his own evidence reveals. I also accept Mr Beyerman’s evidence that at the end of the discussion on that topic,
Mr Davies did say that he would resign.
Mr Beyerman thought that Mr Davies was too emotional and that it would be better to allow a period of time for Mr Davies to
calm down and the proposal could be discussed the next day. In particular, I do not accept that Mr Beyerman was inflexible in
his proposition. Whilst I accept that Mr Beyerman considered that the system needed to change, he was open to discussion.
That is consistent with Mr Ellis’ evidence that the decision had not been made by Mr Beyerman. Indeed, on the evidence, I
find that in light of Mr Davies’ refusal to accept the concept of the change proposed, even for a trial period, no decision was
made regarding the proposal at that meeting.
Mr Davies acknowledges that the next morning he and Mr Beyerman discussed the matter again. Mr Beyerman’s evidence of
that discussion is that he discussed the detail of the proposal again and how it was to be done. Mr Davies still rejected the
proposition. I accept that Mr Beyerman said to Mr Davies that Mr Davies’ attitude was backing Mr Beyerman into a corner.
There was too much that was “black and white” and Mr Davies was giving Mr Beyerman nothing to work with. Mr Davies
said to Mr Beyerman that if he was requested to implement the change in writing he would still refuse; he could be given a
warning and he would still refuse; a further warning and he could be dismissed and he would take the respondent for unfair
dismissal. Mr Davies acknowledges that he did say these things.
Mr Beyerman considered he did not have too many options and he left shortly thereafter by prior arrangement to go to
Melbourne. Whilst in Melbourne he spoke to Mr Smith. He states that Mr Smith stated to him that the proposal from Mr
Beyerman was “fair and reasonable” from Mr Smith’s point of view.
In the meantime, Mr Cox found an opportunity in the days after the meeting of 12 December 2002 to have a discussion with
Mr Davies. This happened on the following Monday. He stated to Mr Davies that Mr Davies needed to sensibly look at the
proposition and work with the respondent to find a way of handling it and substantially complying with it. Mr Davies said
words to the effect “if it is not broken don’t fix it”. Mr Davies handed Mr Cox a document he had prepared over the weekend.
During this period Mr Grigg also appealed to Mr Davies to accept the trial period in order to test the proposition and see
whether it was viable. The respondent had tried a number of things over the years on this basis. Mr Davies stated to him that he
would not do so and that if the respondent dismissed him, then it would dismiss him. Mr Davies also gave him a copy of the
document he had drawn up on the Sunday.
Mr Davies’ evidence is that he drew up a document on the Sunday to support his position. He wanted to point out that there
had been no complaints regarding the existing system, in fact, there had been letters received from customers praising the
response of the respondent when complaints had been made. Mr Davies believed therefore that the change being proposed by
Mr Beyerman was based upon a false premise. As to Mr Davies picking up the additional workload, he pointed out in his
evidence that this was a fortnight before Christmas and is one of the respondent’s busiest times. The respondent’s staff had not
increased over time yet Mr Davies had picked up other work such as timber flooring and some work previously done by
Trevor. Mr Davies’ evidence is that his own workload had increased “enormously” and he worked at home on weekends in
order to stay ahead at work. He would not be able to pick up another 20 complaint calls and possibly 7 or 8 visits.
The document prepared by Mr Davies (exhibit 6) commenced with the words—
“If we all take a deep breath and look at the issue I think the following could be adopted.”
Mr Davies’ proposal was that Mr Beyerman would go through the sheets attached to his proposal with the sales staff so that
sales staff would have an understanding of the initial problems that clients see in a newly installed product. Sales staff should
be addressed on how to minimise the expectation of the client to have a service call for every issue raised. Mr Beyerman
should receive the service sheets (the complaints) from the stores and sign them off as genuine calls that need responding to.
The consultant would continue taking the calls. The accounts would go to Mr Cox who would set up a true accounting
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structure which showed the true costs and recovered costs. Finally, his proposal would be revisited after three months to see if
the volume of calls had reduced. He concluded—
“When we have established this we can truly make the correct decisions.”
Mr Davies attached to the front sheet of his proposal a number of pages. Those pages contained a number of general
observations regarding issues to do with good management by the respondent. He attached a summary of the awards to carpet
layers and a letter from a satisfied client. He included an appraisal of the role of the consultant, including the loyalty of the
consultant himself. He wrote of the role of Mr Johnston, of the layers, the manufacturers and of his own position.
Mr Beyerman returned from Melbourne after the weekend. He had not seen Mr Davies’ document whilst in Melbourne. Mr
Grigg had told him about it and read it to him over the telephone. He obtained a copy of it and rang Mr Smith in Melbourne to
ask him about it. Mr Beyerman states that Mr Smith had seen the document but Mr Smith’s view was that Mr Davies’ proposal
did not actually change where the respondent was presently heading by asking the operations manager, Mr Davies to review
complaints before the consultant did so.
On 17 December 2002, Mr Beyerman called Mr Davies into see him. The meeting involved Mr Beyerman, Mr Davies and Mr
Cox. Mr Beyerman handed Mr Davies a memo of that date signed by Mr Beyerman. The memo is as follows—
“Roy
This memo is to clarify recent discussions in regard to our handling of customer complaints. After much discussion with
Jim Smith, Barry Cook, Peter Rudd and Steve Harry below sets out a directive to you of how these matters are to be
handled.
1.
You are to take responsibility for all customer service issues. You are to communicate via a telephone call with
every customer when a service sheet is generated. Many of these issues can be handled through that conversation
rather than a visit by a consultant.
2.
You are to make service calls. You have a company car to conduct company business on site.
We have made this decision over much discussion based on the following—
1.
Cost to the company.
2.
The need to innovate to follow company procedure nationally.
3.
The positives in the Operations Manager inspecting the quality of our installations.
The above is a reasonable and lawful instruction and I seek written confirmation of your commitment to implement the
above in the best interests of the organisation.
Regards
Peter Beyerman
General Manager”
(Exhibit 7)
Mr Davies read the memo and stated that he was sorry but he could not give written confirmation as requested. Mr Beyerman
again went through the proposal. Mr Davies’ response was that he could not do it and would not do it. It was a time factor. Mr
Beyerman stated that Mr Davies was giving Mr Beyerman no option by refusing and not trying to work through the proposal.
Mr Davies confirmed that he was refusing.
Mr Cox contributed to the discussion, trying to find a compromise so that the respondent could work with it.
Mr Beyerman states that he asked Mr Davies three times and was refused each time. Mr Beyerman said that he had no other
option and he therefore dismissed Mr Davies. Mr Beyerman’s evidence is that he had not intended for the matter to end that
way.
Mr Davies’ evidence about that meeting is not significantly different in my estimation. Mr Davies said that if he did accept the
direction he would be letting the respondent down. Mr Davies said he asked about his suggestions however, Mr Beyerman did
not comment. Mr Davies said that Mr Beyerman had “lit the match” and that he would not be able to do the increased
workload. There were other ways of dealing with the issue and Mr Beyerman’s suggestion was not based upon a correct
analysis.
At the end of the meeting Mr Davies suggested that if he was to be dismissed that it should be done with dignity. If the
dismissal could be agreed he would assist in a number of matters. The agreement would involve payment of a certain sum of
money for each week of service. Mr Beyerman left the meeting and spoke to Mr Smith in Melbourne. As a result of that
conversation Mr Beyerman declined Mr Davies’ suggestion. Mr Davies was dismissed with the payment of all entitlements,
plus three months’ salary in lieu of notice and he was allowed to keep the company supplied motor vehicle over the Christmas
period.
Consideration
The respondent submits strongly that the direction to Mr Davies by Mr Beyerman on 17 December 2002 was both a lawful and
a reasonable direction. In my view, that is a correct submission. As the Industrial Appeal Court recently stated, in relation to
operational matters a direction to an employee must be both lawful and reasonable (Nydegger v. Tredways Shoestore South
Hedland (1997) 77 WAIG 1381 per Scott J at 1384; 72 IR 455).
On the facts of this case, I find that Mr Davies’ position as operations manager, and the duties performed by Mr Davies were
broad enough to encompass the duties he was being directed to perform in relation to customer complaints. Indeed, Mr Davies
does not argue otherwise. It is not submitted on Mr Davies’ behalf that it was not part of his role to deal with such complaints.
The evidence is that Mr Davies believed he did not have the time to do it, not that it was not part of his role. I therefore find
that the direction given to Mr Davies was indeed lawful.
The direction must also be reasonable. Mr Davies submits that it was not reasonable due to his workload. However, I find
against Mr Davies for two principal reasons. The first of those reasons is that the respondent was prepared to subject the
proposal to a trial period consistent with the manner changes had been trialled by the respondent on earlier occasions. Mr
Davies’ repeated refusal to accept the change is a matter of record. I am quite satisfied in my mind that if, at the end of the trial
period, the workload had proved too much for Mr Davies and the balance of his work was not being completed, then Mr
Davies’ refusal would be recognised as having being justified.
The second of the reasons is that Mr Beyerman was prepared to sit at Mr Davies’ desk during the afternoon when Mr Davies
was absent in order to assist Mr Davies in his workload. In this regard, Mr Beyerman, and through him the respondent, was
prepared to accommodate some of Mr Davies’ reservations. For those two reasons I find that the direction to Mr Davies was
both lawful and reasonable.
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It was submitted on behalf of Mr Davies that the mere failure to follow a lawful and reasonable direction does not mean that
the dismissal may not also have been harsh, oppressive or unfair. That submission is demonstrably correct. An employee’s
failure to follow a lawful and reasonable direction will provide grounds for lawful dismissal. However, the claim before this
Commission is not that the respondent dismissed Mr Davies unlawfully. The claim is that the respondent dismissed Mr Davies
unfairly. To put it another way, the issue before the Commission is to decide whether the respondent’s lawful right to dismiss
Mr Davies was exercised so harshly against Mr Davies as to an amount to an abuse of that right (Undercliffe Nursing Home v.
FMWU (1985) 65 WAIG 385).
It was submitted on behalf of Mr Davies that the dismissal was unfair because Mr Davies had more than 10 years’ service with
the respondent. Mr Davies was nearly 56 years of age. Further, he had been complimented about his work during that time. On
3 July 2001, Mr Smith had written to Mr Davies congratulating him on his support and integrity over those 10 years (exhibit
No. 1). Mr Davies had received a memorandum from Mr Cook on 26 February 2002 commenting that Mr Davies had done a
commendable job in reducing overall stock levels under difficult circumstances (exhibit 2). He was a good employee.
Further, notwithstanding Mr Davies’ length of service, the timeframe between Mr Beyerman making the suggestion to the
management meeting of 12 December 2002 and Mr Beyerman’s dismissal of Mr Davies five days later on 17 December
2002 was a very short timeframe indeed to dismiss someone with such long service. Even though Mr Davies had rejected the
proposition at the management meeting of 12 December 2002, by the following Sunday he had drawn back from his blank
refusal and had gone to considerable trouble to draw up a proposal of compromise. It was submitted that this proposal was
hardly considered at all by the respondent. What the respondent ought to have done was looked at the proposal to train the
sales staff and trialled Mr Davies’ proposal to see whether complaints were reduced. It was submitted that reducing the number
of complaints made was the most effective way of dealing with the issue.
Mr Beyerman acknowledged, according to the submission, that Mr Davies’ document was a substantial document and yet Mr
Beyerman hardly gave it any consideration before handing the written requirement to Mr Davies, followed by Mr Davies’
dismissal. Furthermore, it was submitted that although three months’ pay in lieu of notice was given to Mr Davies, this
represented the minimum for an employee with 10 years’ service. To dismiss Mr Davies by giving him the minimum
requirement should be seen as harsh in all of the circumstances given his age, his position and his length of service.
I have given earnest consideration to the submissions made before me. I have taken the opportunity to carefully read Mr
Davies’ proposal. Ultimately, I have reached the following conclusion. The proposal put by Mr Beyerman for a change in the
way customer complaints were dealt with was lawful and reasonable. It was also the respondent’s prerogative to consider how
it would deal with customer complaints. If the proposal had been demonstrably not in the respondent’s interest, Mr Davies as a
management employee may have had grounds for resisting the change such that to dismiss him for it would be unfair.
However, Mr Beyerman’s proposal was demonstrably in the respondent’s interest. It was quite reasonable for the respondent to
wish to have management control over complaints rather than referring them directly them to a consultant. In principle,
therefore, I can see no reasonable basis for Mr Davies’ repeated rejection of the proposal. Further, I agree with Mr Beyerman
when he said that an examination of Mr Davies’ proposal shows that he still nevertheless rejected the changes being proposed.
Rather, Mr Davies’s proposal was an alternative. It was not, for example, a means of Mr Davies accepting Mr Beyerman’s
proposal with changes that would be acceptable to Mr Davies. Mr Davies’ proposal still carried with it the complete rejection
of Mr Beyerman’s proposal. Indeed, in my estimation, Mr Davies maintained his fundamental position that no change was
warranted to the manner of dealing with customer complaints. In the words he is alleged to have used, Mr Davies’ view was
that if there was not a problem there was no need to fix it. Mr Davies’ proposal was merely to see whether or not there was a
problem.
For that reason I have concluded that Mr Davies’ complete and resolute refusal to countenance the proposal from the
respondent placed the respondent in a position where it had little alternative.
The timeframe between 12 December 2002 and the dismissal on 17 December 2002 is indeed a tight timeframe. In some
circumstances, to have dismissed Mr Davies within less than one week of the proposal being introduced would be unfair.
However, on the facts, Mr Davies was resolute in his opposition to the change. His resolution remained firm notwithstanding
he was aware that he could, and may well likely be, dismissed for his opposition. He acknowledged as much. I have found
nothing in Mr Davies’ firm position which suggests that with more time on the respondent’s part, Mr Davies would alter his
position. Accordingly, I see no basis for upholding a submission that the tight timeframe is a ground of unfairness.
Similarly, it is also the case that his dismissal occurred in the lead-up to Christmas. Dismissing an employee just before
Christmas may be a contributing factor to a finding of unfairness. This factor is to be balanced against the payment in lieu of
notice to him of three months’ pay, allowing him the continued use of the respondent’s motor vehicle and the subsequent
payment of a vehicle allowance for the duration of the period in lieu of notice. Given Mr Davies’ position, his age, his salary,
his experience and his length of service, those termination arrangements were not unreasonable (Tarozzi v WA Italian Club
(Inc) (1991) 71 WAIG 2499).
Mr Davies’ long experience with the respondent, indeed the preparedness on his part to work on Sunday mornings in a way
that was of advantage to the respondent and even the particular care he took to clean and polish the respondent’s motor vehicle
before he returned it at the due date, all speak most highly of Mr Davies’ character and integrity. Mr Davies had been, on the
evidence before me, a very good operations manager for the respondent. The issue, however, is that he was a manager and on
an operational matter he opposed, and maintained his opposition to, his employer’s proposed change. In the circumstances of
this matter, and notwithstanding his character and integrity, Mr Davies’ resolute opposition to how his employer wished to
change the complaints procedure made his position untenable.
For all of those reasons, I have not been persuaded that his dismissal was harsh, oppressive or unfair and his claim is hereby
dismissed.
_________
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Application alleging unfair dismissal dismissed.
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Applicant
Mr D. Schapper (of counsel)
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Order
HAVING HEARD Mr D. Schapper (of counsel) on behalf of the applicant and Mr M. Jensen (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
THAT the application be hereby dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
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Ms K Marshall of counsel
_________________________________________________________________________________________________________

1.

2.

3.
4.

Reasons for Decision
(Ex tempore)
The Commission has before it application 291 of 2003 by Julie Dimasi against Alphapharm Pty Ltd. The application is
made pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”), by which it is said that the respondent
unfairly dismissed the applicant on or about 21 August 2002. The applicant by this claim seeks reinstatement and
compensation. The respondent opposes the applicant’s claim and sets out the particulars of its defence by notice of
answer dated 26 March 2003.
The Commission called these proceedings on of its own motion by reason of the fact that the notice of application was
filed outside of the 28 day time limit as required pursuant to the terms of s 29(2) of the Act. It is the case, however, that
by reason of ss 29(2) and (3) of the Act, although there is a requirement for claims of this nature to be referred to the
Commission within 28 days of the date of termination of employment, there is a power in s 29(3) of the Act for the
Commission to accept a referral by an employer under s 29(1)(b)(i) alleging unfair dismissal out of time if the
Commission considers that it would be unfair not to do so.
That is the circumstance which the Commission presently has before it, given that the application was filed some six
months or thereabouts out of time as required by the Act.
The Commission as presently constituted considered this type of application in the matter of Azzalini v Perth Inflight
Catering Services (2002) 82 WAIG 2992. In that case the Commission set out what it considered to be relevant principles
in relation to applications of this kind, and in particular at para 28 of the judgment set out a number of factors which the
Commission should take into account in considering whether an extension of time should be granted or not. Those factors
include the following—
(a)
Prima facie, time limits imposed by the Act are to be complied with and it is for an applicant to establish the
circumstances such that the discretion to extend time should be exercised in his or her favour;
(b)
An extension of time is not automatic and the discretion residing with the Commission to extend time is for
the purpose of enabling the Commission to do justice between the parties;
(c)
It is for an applicant to demonstrate that strict compliance with s 29(2) of the Act will work an injustice and
be unfair in all of the circumstances;
(d)
Considerations relevant to whether it would be unfair to not extend time include—
(i)
the length of any delay;
(ii)
the explanation for the delay;

1496

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

(iii)

steps taken if any, by the applicant to evidence non-acceptance of the termination of employment and
that it would be contested;
(iv) the merits of the substantive application in the sense that there is a sufficiently arguable case; and
(e)
Whether there would be any prejudice to the respondent in granting the application to extend time although
the absence of prejudice to the respondent, without more, is not a sufficient basis of itself, to grant an
application for an extension of time.
5. I adopt and apply those principles for the purposes of this matter.
6. On the applicant’s own case, whilst I have sympathy for the circumstances in which the applicant found herself in, the
Commission must firstly consider the length of the delay. That may well have justified some delay from August
2002 perhaps at the latest to the end of last year in December 2002. But from January 2003 it is quite apparent on the
applicant’s own admissions in evidence that she was taking advice. Most critically, even despite all of that, in early
February 2003 she took advice from a registered industrial agent in this jurisdiction, Mr Fayle, as evidenced by a letter
from him of 4 February 2003 to the respondent.
7. On the basis that the applicant accepts in her evidence that she was advised of her application being well out of time and
yet nothing further was done until 7 March 2003 I simply have to conclude that the delay, whilst inordinate, has been
compounded, clearly, in my view, by the applicant’s failure, it seems, to take heed of advice and to commence
proceedings, I would have thought, forthwith after at least 4 February 2003, if not before.
8. On the question of whether there is an arguable case, on the applicant’s case and the respondent’s affidavits there might
be some suggestion of an element of procedural unfairness and I put it no higher than that. But, however, in my view the
overwhelming factors against the applicant are the inordinate delay on the one hand, and secondly, in the face of that
delay the failure to act upon advice which has always been open to her. In my view it would be quite unjust to the
respondent in these circumstances, for the Commission to exercise its discretion to extend time pursuant to s 29(3) of the
Act.
9. While I have some sympathy for the circumstances in which the applicant found herself in shortly after the termination of
her employment, I am simply not persuaded on what is before the Commission that I should exercise my discretion to
extend time.
10. Therefore the application to extend time will be refused and the substantive application will be dismissed for want of
jurisdiction by order.
_________
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Ms K Marshall of counsel
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Order
HAVING heard Mr B Stokes as agent on behalf of the applicant and Ms K Marshall of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________
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Reasons for Decision
The applications as amended, which were heard together, are claims for outstanding contractual entitlements. In each case
payments are sought for two weeks salary arising out of the termination of employment with the respondent company.
Messers Farrell and D’Souza were employed as joint managers of the then media division of Q Multimedium Limited. Their
promotions to these positions took place several months before their employment came to an end in July 2001.
On 14th June they attended a meeting with Mr Kennedy the Managing Director of the company. He told them that the division
was to close. In the course of that discussion the applicants sought confirmation that the period of notice under their contracts
of service would be four weeks. It is claimed that Mr Kennedy confirmed those terms and thereby reaffirmed the oral
amendment to their written contracts which provided for one weeks notice or payment in lieu thereof. With the impending
closure of the division some staff were to finish up forthwith. The applicants together with those employees selected by them
to wind up existing contracts were to continue to work until the closure of the division had been effected. That, on various
accounts, would be merely a matter of weeks.
It is the applicants’ assertion that in the discussion on 14th June not only was the period of notice confirmed but that they were
advised that they would receive their salary up to the closure of business and on termination would be paid four weeks in lieu
of notice. An initiative put forward by the Managing Director to pay the amount in lieu of notice as two weeks pay for
redundancy and two weeks pay as notice was noted by the applicants. That arrangement had been promoted to minimise tax.
What was important to the applicants at that time was that their contractual entitlement to four weeks notice had been
confirmed and that on the undertaking of the Managing Director it would be paid as an amount equivalent to four weeks salary
when the division was closed and their services no longer required.
The final payments each included only two weeks notice and two weeks redundancy payment. That later payment was in line
with payments made to all other staff. From these final payments the claims are made for an additional two weeks wages as
payment in lieu of notice in accordance with what the applicants believe their contractual arrangements entitled them to.
For the respondent the claim is denied. It is argued that the contractual entitlements agreed to on 14th June have been
discharged in full. The payments made on termination were in line with arrangements entered into between the parties and
expressed in terms of notice and redundancy pursuant to an undertaking given to them by the Managing Director Mr Kennedy
on 14th June.
It was Mr Farrell’s evidence in chief that on the 14th June there was a meeting attended by himself, Mr D’Souza and Mr
Kennedy the Managing Director of Q Multimedium.
As Mr Farrell expressed it, he had been aware that Mr Kennedy had been in discussion with other parties concerning the future
of the division. On 14th June Mr Kennedy told him and Mr D’Souza that the division would be closing. Mr Farrell stated that
he sought to confirm with Mr Kennedy that the respondent would honour the four week notice period previously agreed to.
This was confirmed by Mr Kennedy at that meeting. It was also Mr Farrell’s evidence that Mr Kennedy suggested a tax
minimising method of dealing with the notice payment. To this Mr Farrell stated that “you can call it whatever you like…so
long as I get four weeks notice”. It was Mr Farrell’s evidence that at that meeting there was no discussion as to a firm date of
closure, indeed Mr Kennedy asked how long it would take to “close things down”. To this Mr Farrell stated he and Mr
D’Souza undertook to see what needed to be done and to use their best endeavours to finish up everything as soon as they
could. They undertook to give Mr Kennedy a closing date as soon as they could. But no date was given to Mr Kennedy at that
meeting.
It also appears from Mr Farrell’s evidence in chief that he and Mr D’Souza were requested by Mr Kennedy to determine which
employees would be leaving the firm on the announcement of the closure. That announcement was to be made on 18th June
(the following Monday).
By conclusion of that meeting Mr Farrell’s evidence was that—
(1) he had confirmed his entitlement to four weeks notice;
(2) he knew that the division was to close and that closure was to be effected as soon as possible;
(3) he and Mr D’Souza were required to work out which staff were to leave immediately on the announcement of
the closure and which staff were to be retained; and
(4) he and Mr D’Souza were to work out a closing date as soon as they could.
Following advice from Mr Kennedy that he and the other staff within the division were being terminated, Mr Farrell busied
himself with finding out what needed to be done in respect of himself and other members of staff. He did some research on
redundancy. Next day Mr Farrell informed the Board on what he thought was a fair and equitable way to deal with the
redundancies. Present at that meeting were Mr Kennedy, Mr Canfield, director, Mr Robinson, company secretary and Mr
D’Souza.
From Mr Farrell’s viewpoint the discussion at that meeting centred on how the announcement of the closure was to be made to
staff, the importance of staff receiving their entitlements to accrued leave, an appropriate notice period and the relevance of
legislation to the circumstances of the closure. He stated that he also raised with those at the meeting the issue of redundancy
and how it should be handled in the absence of any arrangements or policy. He stated that he put to the directors that they
should consider making payments of two weeks pay for each year or part year of completed service.
At this point from his evidence it appeared that Mr Farrell had been speaking about staff generally including himself. He did
not leave that meeting with a decision from the Board as to any arrangements for redundancy.
Later that day he and Mr D’Souza met with Mr Kennedy. The previous day they (Mr Farrell and Mr D’Souza) had been
requested to determine who would be leaving the firm on the announcement of the closure of the division. Names were
supplied to Mr Kennedy and he was also given an indication of how long work was likely to continue. Mr Farrell stated that
even at that time he and Mr D’Souza did not have a fixed date as to closure. He stated that they were working on the idea that
there would be three or four week’s additional work remaining. Importantly at that meeting Mr Farrell stated that he also
sought to confirm how Mr Kennedy would handle the fact that some people would be leaving on Monday and receiving certain
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entitlements and other people would be required to stay on. In other words some would be paid wages in lieu of notice and
others would be required to work out their notice.
It was Mr Farrell’s evidence that he had raised this at the previous meeting with the directors earlier that day and then sought
confirmation from Mr Kennedy. Mr Farrell stated that Mr Kennedy informed him that the people who stayed on working
would continue to be paid a normal salary and that their notice period would be paid out at the end of their work.
It was Mr Farrell’s evidence that there had been no discussion with Mr Kennedy on 14th June as to when notice would
commence nor had this matter been discussed on 15th June.
On 18th June Mr Kennedy was in Singapore to make an announcement to staff working at that location about the closure. The
people in Perth were addressed by Mr Canfield on the afternoon of 18th June. He informed employees that the division was
closing, that named employees would be finishing up and that other employees would continue until the outstanding work was
completed.
Those members of staff finishing up that day were to meet with Mr Robinson to receive their final payments. Mr Farrell stated
that it was announced by Mr Canfield that those employees who were required to continue to work would continue to be paid
and would receive their final package on the last day of work. This advice was consistent with what Mr Farrell said he had
been told by Mr Kennedy on 15th June. Mr Farrell told staff who sought clarification from him as to their entitlement that it
was the respondent’s intention that those who were required to remain would be paid their normal wage and would be paid out
their notice at the end of their employment. This is how he understood it from Mr Kennedy.
As to his own position, Mr Farrell stated that he was unsure as to his redundancy entitlement. Mr Farrell stated that he was
however sure as to his entitlement to payment of four weeks wages in lieu of notice when he finished up. There had been no
decision made on redundancy while he was in attendance with the directors at the meeting with them on 15th June.
He only discovered the payment by talking to people whose services had been terminated on 18th June. Mr Farrell stated that
he discovered at that stage that they had received two weeks pay for each year of service and for those who had not completed
a year’s service payment of two weeks wages was made as redundancy. According to Mr Farrell these people became aware of
this payment not by way of documentation provided to them but from the briefing that had been given by the company
secretary when they finished up on 18th June.
It was Mr Farrell’s evidence that throughout the week commencing 18th June he sought to confirm his own entitlement to
redundancy. With Mr Kennedy’s absence from Perth, he spoke with Mr Robinson. The company secretary referred him back to
Mr Kennedy. The discussion with Mr Robinson took place on or about 20th June.
Mr Farrell stated that he spoke with Mr Kennedy as soon as possible after Mr Kennedy’s return from Singapore. This he
believed to be on or about 26th June. It was at that meeting also attended by Mr D’Souza that it became clear to him that Mr
Kennedy had a different view as to what their final entitlements would be. Mr Kennedy informed the applicants that they were
entitled to four weeks pay only. Mr Farrell stated to him that their entitlement extended beyond the four weeks payment in lieu
of notice to also include two weeks salary as a redundancy payment. This he stated was based on what had transpired “with
other staff and as far as dealing with us fairly”. The position remained in dispute at the conclusion of the conversation.
It was also Mr Farrell’s evidence that the date for closing the division was communicated by him to Mr Kennedy at that
meeting on 26th June. Up until then it had not been fixed.
It was Mr Farrell’s evidence that it was never clear in his mind as to what was Mr Kennedy’s view on redundancy. However
only upon receipt of his final pay slip was it revealed that he was paid two weeks in lieu of notice and two weeks redundancy.
As set out above his claim is that the payment should have been for four weeks pay in lieu of notice, there now being no issue
with the payment of two weeks redundancy payment.
Mr Farrell’s services were terminated on 6th July.
Under cross examination Mr Farrell rejected the suggestion that he was aware of the closure of the division on or about 30th
May. He acknowledged that at the meeting on 14th June with Mr Kennedy an estimation of three to four weeks for winding up
operations was discussed but he was emphatic that there had been no commitment to a final date of 6th July. Equally as
emphatically he rejected the proposition that on 14th June Mr Kennedy told him that he would be finished up on that date and
that this advice had prompted his enquiry about whether the respondent would honour the commitment of four weeks notice.
Mr Farrell did acknowledge that Mr Kennedy may have pointed out to him in that discussion that he didn’t think that Mr
Farrell had any entitlement to redundancy because his service had been less than one year. When the issue of redundancy was
raised at the Board meeting the next day it was Mr Farrell’s belief that no distinction had been made between the staff
generally and him and Mr D’Souza.
It was put to Mr Farrell that at the Board meeting on 15th June that he was present when the recommendation which he had put
forward for employees with less than twelve months service to be paid two weeks salary as a redundancy was agreed to. Mr
Farrell’s evidence was that he was only aware of the Boards decision when people who left on 18th June got their final
payment.
Mr D’Souza’s evidence in chief traversed the same events as those of his former colleague Mr Farrell. On 14th June he
attended the meeting with Mr Kennedy and Mr Farrell at which the closure of the division was discussed. Following on from
that there was confirmation that the verbal amendment to the contracts of service to provide four weeks notice would be
honoured. Mr D’Souza also testified that Mr Kennedy put forward the proposition that for taxation purposes it would be better
to pay the notice as two weeks redundancy and two weeks notice. Mr Kennedy prevailed on him and Mr Farrell to review their
project timelines and to determine which employees would be required and for how long.
Next day he and Mr Farrell attended a Board meeting to discuss the closure of the division and how terminations of
employment would be effected. At first Mr D’Souza did not recall any other meetings that day but remembered that he had met
with Mr Kennedy again before 18th June. On reflection he remembered that arrangements had been discussed for finalising
projects and those employees whose services were needed would be paid their notice at the completion of the project and that
those whose services were to be terminated on Monday 18th June would be paid “notice and leave”. He recalled that the point
of the discussion was that it would be unfair to have some people work out their notice and not others. Mr D’Souza
acknowledged that his own situation was not specifically discussed at that meeting but he believed that as part of the project
team those arrangements applied equally to him. However following the meeting on 18th June at which staff were notified of
the closure of the division Mr D’Souza acknowledged there was uncertainty concerning his own entitlement to redundancy.
Along with Mr Farrell he approached Mr Robinson. Both of them were referred to Mr Kennedy.
It was then Mr D’Souza’s evidence that they approached the Managing Director on 26th June and asked whether they would be
receiving “the same arrangements as everyone else”. Mr Kennedy confirmed that they would receive four weeks payment.
However they pressed him for the same consideration for a redundancy payment as had been extended to other staff. Mr
Kennedy reaffirmed that the arrangement confirmed at their meeting on 14th June was all that they were getting. Mr D’Souza
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stated in evidence that they hadn’t covered their arrangements on 14th June as that discussion had been restricted to the terms of
payment for notice. On Mr D’Souza’s evidence no further discussion on the topic was possible because “it just got too heated”.
As far as he was concerned the matter remained unresolved.
Mr D’Souza’s final payment on 6th July included two weeks pay in lieu of notice and two weeks pay as redundancy.
It was at the meeting on 26th June that the termination date of 6th July was agreed. That date was arrived at on 26th June when
arrangements were completed for the respondent to extricate itself from a particular contract. These negotiations were
completed on 25th June.
Under cross examination Mr D’Souza gave evidence that he was aware of initiative to sell the division several weeks before
the meeting with Mr Kennedy on 14th June. At that time he was aware that the respondent was definitely closing down the
division.
Although at times confused by the number of meetings on a particular day he acknowledged that on 14th June he was made
aware by Mr Kennedy that the division was closing down. At that meeting the estimate that it would take three to four weeks
to wind things up had been proffered by him and Mr Farrell. He was under no misunderstanding that his position with the
company was coming to an end and in this context the enquiry was raised by Mr Farrell as to whether the four weeks notice
would be honoured. It was not the case, on Mr D’Souza’s evidence that Mr Kennedy had said that he would be paid an
additional four weeks pay and that was to include any redundancy pay that might be due but rather that the four weeks would
be paid as redundancy and notice because of tax implications. Furthermore he recalled Mr Farrell’s statement along the lines
that he didn’t care how it was split up as long as he got his four weeks notice.
As to when the date of 6th July as the finishing date was notified to him and Mr Farrell, Mr D’Souza was unsure. He
acknowledged that at the meeting with the Directors on 15th June time was spent talking about who would be required to get
the projects completed by 6th July. At that meeting on 15th June redundancy payments were discussed but it had been
recognised that it was hard to “define a general payout for everyone”. As far as Mr D’Souza was concerned he understood he
was included in the application of any policy on redundancy. However the first time the issue of a redundancy payment
specifically for him and Mr Farrell had been raised was when they met with Mr Kennedy on 26th June. While Mr Kennedy
insisted that the arrangement on 14th June was inclusive of redundancy, they had insisted that all that had been agreed upon
was the period of notice.
Mr Kennedy for the respondent gave evidence that in May the applicants were made aware that the multimedia division on the
company was falling on hard times. Indeed the two managers compiled the sales budget that Mr Kennedy presented to a
strategy meeting on 30th May. It was apparent from this that the divisions operations in both Perth and Singapore were not
viable. The decision was conveyed to the applicants directly after the strategy meeting. The only thing that could delay the
closure was an expression of interest from a Melbourne based buyer. According to Mr Kennedy, Mr Farrell and Mr D’Souza
were continuously informed on developments. However by 14th June the buyer had not come forward and on that day Mr
Kennedy stated that he informed the applicants that the business was closing. He acknowledged that he did not state a date but
asked for an assessment of when the operation could close given the extent of outstanding work. He stated that on 14th June he
was advised that it was approximately three weeks away given that no more contracts were entered into. On that assessment,
the 6th July was the target date for closure. Mr Farrell had sought confirmation that the respondent would honour the
commitment to four weeks notice. It was Mr Kennedy’s evidence that at the meeting on 14th June he advised Mr Farrell and Mr
D’Souza that “from 6th July onwards there would be an additional payment of four weeks pay…and that this would include any
redundancies or anything else that you might be entitled to but we have in all our advice that you have not worked a year and
you would not be eligible for redundancies”. He added that he undertook to see if there was any tax benefit on how the final
payment was configured. To this Mr Farrell answered that he didn’t care how it was done as long as he got his four weeks pay.
Mr Kennedy gave evidence that the three met again that afternoon to confirm how much work was left and for Mr Farrell and
Mr D’Souza to work out staff levels to finish off outstanding contracts.
As to events on 15th June, Mr Kennedy recalled that there had only been one meeting that day. The purpose had been to discuss
the terminations of staff and to clarify who was needed to meet the target date of 6th July. At the meeting Mr Farrell had raised
redundancies. He felt that if the company did not pay redundancies to staff who had not worked for less than one year there
would be a problem. This was notwithstanding Mr Kennedy’s advice that such employees did not have any entitlement. As far
as Mr Kennedy was concerned the discussion about redundancy benefits did not include any reference to Mr Farrell or Mr
D’Souza. As far as he was concerned their arrangements had been confirmed at 14th June discussions.
Mr Kennedy departed for Singapore but returned to Perth on 19th June. He claimed he was available to the applicants from that
date until his departure on leave on 27th June. When he met with Mr Farrell and Mr D’Souza on 26th June they pressed him for
two weeks redundancy payment. It was Mr Kennedy’s evidence that he told them that this had already been addressed on 14th
June when he agreed to the payment of four weeks pay from 6th July and this payment included any entitlement to redundancy
although he believed that they were not due for any redundancy having worked less than twelve months. He told them that they
“had got a good payout” in that they received seven weeks pay in all.
Under cross examination Mr Kennedy emphasised that the target date of 6th July for the division to cease operations had been
set in discussion with Mr Farrell and Mr D’Souza on 14th June. While he had estimated that a three week period was necessary
to close the division, it was Mr Farrell and Mr D’Souza who confirmed the viability of that date. In the context of the
discussion on the closure Mr Farrell had raised the issue of the four week period of notice. Mr Kennedy confirmed that to have
been the case. However while the period of notice had been the issue raised it was has evidence that his commitment went to
the payment of four weeks additional wages. His reference to Mr Farrell’s request for confirmation as to the period of four
weeks notice was that the respondent undertook to give Mr Farrell and Mr D’Souza an additional four weeks pay from 6th July,
the target date for closure. This payment it was stated by Mr Kennedy included any redundancy albeit that he claims to have
told the applicants that his advice was that there was no entitlement to such payment given the length of their service.
The target date was fixed on the premise of existing work being completed by that date and if a project could not be finalised
by then, the joint manager (in this case Mr D’Souza) was to try and get out of the contract. The joint managers were directed to
hold on to staff that would give the division the greatest opportunity to get work finished by 6th July.
Mr Kennedy acknowledged that at the meeting on 14th June he did not explicitly say that “your period of notice commences
today”. What he claimed to have said was that “everyone’s jobs… are being closed down and that on 6th July your work is
complete; you will be leaving the company”. From this he stated the conclusion understood by Mr Farrell and Mr D’Souza was
that they were on notice from 14th June to 6th July and that is why the four weeks pay was an additional payment.
From Mr Kennedy’s evidence it is not an issue that on 15th June other arrangements were put in place for the payment of
redundancies for employees with less than twelve months service. The applicants were members of management. Their
arrangement was finalised on 14th June and that had no relationship with that of production employees discussed and
implemented by policy on 15th June.
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In a further attempt to clarify the issue surrounding notice and payment of four weeks notice Mr Kennedy stated that when Mr
Farrell sought to confirm the period of four weeks notice, he (Mr Kennedy) had made it clear that the jobs would be terminated
on 6th July and then he would give them an additional four weeks pay which would include any redundancies but to which he
believed there were no entitlements.
Mr Kennedy denied that he said that he would give the applicants payment for four weeks notice at the time their services
terminated. What he claimed to have made clear was that their positions would be terminated on 6th July and so they were
getting three weeks notice but in addition to this they would receive another four weeks pay broken up to minimise tax. Great
emphasis was placed on the 6th July as the final date not withstanding some uncertainty as to whether contractual obligations
could be cancelled. One contract was projected to go beyond 6th July but the division was able to get out of that contract.
Further evidence was presented by Mr Canfield a director of the respondent company. He reiterated that the decision to close
the multimedia division down had been taken by the company on 30th May and that the management team, including Mr
Farrell and Mr D’Souza were continually informed on developments since that time. He went on to outline his memory of the
meeting held in the respondent’s Boardroom on 15th June with Mr Kennedy, Mr Farrell, Mr D’Souza and himself present. At
that time they had discussed the work to be completed, and that this would be achieved by 6th July. It was decided at that
meeting that Mr Kennedy would go to Singapore to close that operation. Mr Canfield would address staff in Perth on the
closure at 3:00pm on 18th June. He recalled that the issue was raised by Mr Farrell of the potential problem of getting people
with less than twelve months service with no entitlement to redundancy to complete the work. They might walk out or not
work efficiently. On Mr Canfield’s evidence this discussion referred to production staff and did not included Mr Farrell or Mr
D’Souza as they were members of the management team.
It was then Mr Canfield’s evidence that on 18th June he addressed the Perth staff on the closure. He informed them that some
staff was required to complete the projects but that 6th July was the last day for those that were required to stay. These people
were identified by him to the meeting. The others were thanked and Mr Canfield asked them to see Mr Robinson the company
secretary to receive their termination pays which he noted to them were “above the requirements”.
Under cross examination Mr Canfield stated that the list of people to stay was communicated verbally to the meeting on 15th
June by Mr Farrell and Mr D’Souza. The names had been discussed at that time and the discussion confirmed after the
applicants had left the meeting. He acknowledged that principles had been agreed to at that meeting. As far as Mr Canfield was
concerned it appears that those who left the respondents employment on 18th June were to be paid notice and redundancy but
those who were required to stay to complete projects were given notice and were to receive only a redundancy payment on
termination. The discussion about the application of redundancy to people who were not really entitled to it because of the
length of their service covered only production staff. It did not on Mr Canfield’s recollection include Mr Farrell and Mr
D’Souza as positions on management had been put in place prior to that meeting. From his discussions with Mr Kennedy it
was Mr Canfield’s understanding that the applicants’ terms had been amended some time earlier to provide for two weeks
notice and two weeks redundancy. It was put to him that what had been agreed to previously was four weeks notice. Mr
Canfield rejected this. He had no knowledge of discussions that took place between Mr Farrell, Mr D’Souza and Mr Kennedy
on 14th June.
From the respondents point of view the discussions that took place on 14th June are critical to the determination of the claims.
It was submitted that by that day the applicants knew that the business was going to close. On 14th June the final date of 6th
July was specified. This was established on their own assessments of the time necessary to finish the work. Importantly with
this established the issue of four weeks notice was addressed. It was not that they would receive four weeks notice but that at
Mr Kennedy’s initiative they would be paid four weeks termination payment on 6th July. According to the respondent this
meant that they were in effect being ‘given’ three weeks notice (i.e. the period form 14th June to 6th July) together with a
payout of four weeks wages. There was no entitlement to redundancy but that the amount was configured to accommodate a
tax benefit by including a redundancy component.
The terms of their termination payment were finalised on that day and subsequent discussion with Mr Kennedy and Mr
Canfield on 15th June about redundancy was particular to production staff. Indeed that is according to the respondent clear in
that there was no issue that this affected Mr Farrell and Mr D’Souza. They never pursued the matter until 20th June and then
not again until 26th June, Mr Kennedy’s last day at work before going on leave. That approach was strenuously rebuffed.
Anyway, it is submitted, the redundancy payment to production staff was an ex gratia payment.
In the respondents view the contractual obligation which stemmed from an entitlement to four weeks notice was discharged in
a most beneficial manner to the applicants. Not only did they secure the payment of four weeks wages at termination but they
received it in a tax effective manner in line with the Managing Directors undertaking to them and they were given several
weeks notice of the closure of the business and their termination.
From the applicants’ point of view the matter can be disposed of summarily by reference to the payment for redundancy. It is
submitted that the company chose to provide Mr Farrell and Mr D’Souza with two weeks payment as they had done with other
staff. The question of redundancy is simply not a live issue. It is only relevant to the extent that an amount was paid to be four
weeks at the time of termination. It is not open to the respondent to concede that the payment was made in accordance with the
company policy (as per Mr Kennedy’s evidence under cross examination at p. 81) and then try to include it into the termination
payment of four weeks. The payment of redundancy can’t be used to offset the contractual commitment to four weeks payment
in lieu of notice.
It is submitted that from the discussions that took place on 14th June it should be found that commitment was entered into to
pay the four weeks payment in lieu of notice on termination i.e. when the business ceased to operate. In accepting this, the
proposition put by Mr Kennedy that he had in effect given seven weeks notice should be rejected. That argument is built on the
foundation that the 6th July was confirmed as the date of closure on 14th June. This is on the applicant’s assessment of the
evidence including that of Mr Canfield not the case. At best it was a proposed date and the date of closure was not confirmed
to the applicants until the 26th June. In other words there was no unequivocal communication as to when the period of notice
was to commence.
A further attack on the credibility of the respondents Managing Director was based on his evidence concerning the
development and notification of the names of those employees to be retained to finish off outstanding projects.
On the evidence it is submitted that there was no period of notice communicated to the applicants in the terms claimed by the
respondent. What was agreed was that they would receive four weeks pay in lieu of notice on termination. In fact they only
received two weeks and the balance remains outstanding.
In the first instance it is worthwhile seeing if matters can be disposed of on the basis submitted by the applicants that the case
turns around one issue alone i.e. the redundancy payment. In this respect it is necessary to ascertain whether payments made on
termination and identified in the common exhibits of copies of the termination payment slips and calculation sheets reflect the
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proper intent of the respondent. The payments to the respective applicants clearly identify that amounts were calculated on the
basis of payment of ten days salary for redundancy. The transcript to which the applicant’s refer states—
“MR TRAINER:…Did the board discuss the policy to be applied in redundancies with Mr D’Souza and Mr Farrell
present? …..No. (Mr Kennedy)
Did the board discuss what entitlements to redundancy Mr Farrell or Mr D’Souza might have?......Well they didn’t
have any. It had all been agreed.
Well, the board, as I understand it, took a policy decision to pay those people who had less than twelve months
service, two weeks redundancy pay?.....That’s after we already agreed Bradley (Farrell) and Kirk’s (D’Souza)
termination. They’re different issues. They were managers. These were staff.
Well that’s,...the board struck the policy of two weeks for those who had less than twelve months service?.....That’s
right.
And that policy was struck after the discussion with Farrell and D’Souza?.....That’s right.
After the discussion with Farrell and D’Souza, which focused and was directed towards entitlements to
notice?.....Again, we were advised that we would have problems if we didn’t pay redundancies. All our informations
were that we legally did not have to do that
All right?.....So I wonder where the direction was coming from.
And yet when you terminated them you did pay redundancy, did you not?..... We did.
You paid two weeks each…..Yep.
As you have paid each other of those staff with less than twelve months service?.....That’s right.
And in fact you applied the Company policy adopted at the board on the 15th?..... To pay…..
To pay two weeks for those with less than two years service?..... That’s right.”
(Transcript pp. 80 – 81)
Within the full context of these passages of cross examination I am not satisfied that the concession being claimed that the
redundancy payments to the applicants were in line with the company policy with respect to production staff. The answers with
respect to the actual payments to the applicants are statements of fact but as to the operation of the policy with respect to them
I think has to be conditioned by the opening answers quoted above, i.e. that the Board didn’t discuss the policy to be applied to
Mr Farrell and Mr D’Souza. Indeed as far as Mr Kennedy made clear they were members of management and the application
of policy to production staff was a different issue.
Furthermore I accept the evidence of all of the witnesses that participated in the discussion on 14th June i.e. Mr Farrell, Mr
D’Souza and Mr Kennedy, that when the four weeks notice was confirmed and Mr Kennedy stated that it would be paid on
termination that it was accepted that a tax minimisation arrangement would be implemented whereby the payment would be
calculated on the basis of two weeks notice and two weeks redundancy. It does not behove the applicants to claim the
respondents intention to pay them a bona fide redundancy payment when on 26th June their request for that consideration was
strenuously rejected by Mr Kennedy in circumstances which indicated that the conversation was somewhat heated.
The identification in the termination payment of a redundancy component provided a windfall opportunity to argue that there is
a contractual entitlement to additional notice. However in my view it is no more than that. There is no substance to argument
that the claims can be disposed of on this basis. I am satisfied that the entitlements extended to production staff were ex gratia
payments prompted by concern put to the Board by Mr Farrell there could be difficulties in getting people to stay and remain
productive in the light of the multimedia divisions closure. It was not that Mr Farrell or Mr D’Souza had threatened to leave.
They acted professionally and on all accounts in their employers best interests in affecting the closure of the division. But they
had on their own evidence secured their own position before taking up the issue of redundancy and the necessity to have that
arrangement for production staff in place to overcome any problems. Furthermore on the issue of redundancy I accept Mr
Kennedy’s evidence that in discussing the confirmation of the amendment to the applicants written contract to thereby provide
for four weeks notice, he had pointed out to them that he believed that they did not have any entitlement to the payment given
their lengths of service. In any event the arrangements for the payment of four weeks wages on termination in lieu of a period
of notice was stated by Mr Kennedy to include any claim to redundancy, albeit that he did not think such an entitlement
existed. I accept this was part of the discussion which secured the commitment to the payment on termination.
As the argument about redundancy does not dispose of the claims it is necessary to see if the payments that were made to the
applicants satisfy the respondent’s contractual obligations.
It is common ground that the written contract that specified one weeks notice was amended verbally to provide for four weeks
notice. In its terms the respondent had discretion to make a payment in lieu of notice or with part notice and part payment in
lieu thereof (see Exhibit J1 Clause 11.2). It is not in issue that these terms were invoked.
I am satisfied that the requirements for four weeks notice was reaffirmed when Mr Kennedy, Mr D’Souza and Mr Farrell met
on 14th June. Although there is some confusion as to whether there were one or two meetings on that day or the next I find that
there was at that time uncertainty about the company’s future and that it was known to the applicants that the division was to
close. There was the possibility of a sale to a Melbourne buyer but by 14th June the shut down date of 6th July was established
as a target date to which the joint managers of the division were committed to implement. While I consider that it remained a
target date for some time, and that was likely to have been until the date on which the company was able to extricate itself from
a particular contract, i.e. 25th June, I reject the evidence that at no time up to 26th June was notification of the termination date
communicated to the applicants. Mr D’Souza conceded that the 6th July was a target date. The strategy of closing down the
division, finishing of existing projects, getting out of other contracts, retaining a number of staff and terminating the services of
others was not done without a target date firmly in mind. In this regard Mr Kennedy’s evidence has a cogency which in my
view reflects the decision making processes that enabled notification to be given to staff on 18th June.
As joint managers charged with the responsibility to close down the unviable operation it is unrealistic to think that they did
not have a precise understanding of the timetable being implemented. It is not in my view that as joint managers they were
required to be given an unambiguous statement as to when their services would be terminated; it was sufficient that having
developed the time lines for shutting down the operation and knowing that the division was to close that they were aware that
6th July was the target date from 14th June.
I am satisfied that the issue of confirmation of the amendment to the notice period under the applicants’ contracts of
employment came up in the context of the realisation that the division was to close. And that a further amendment was
accepted by the applicants to the four weeks notice. It was modified to be four weeks pay on termination. That was accepted by
Mr Farrell and Mr D’Souza as evidenced by the formers retort when the undertaking for tax minimisation was given that he
didn’t care how he got it as long as he was paid the four weeks.
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The reference to obtaining seven weeks by way of notice and payment in lieu of notice is an elaboration by Mr Kennedy that
developed in the confrontation over redundancy on 26th June. It has no foundation in terms of a contractual entitlement and in
my view is a rationalisation of a position to highlight how much better off the applicants were than just receiving their
contractual entitlement to four weeks notice.
67 From these findings I have accepted the evidence of Mr Kennedy over that of Mr Farrell and Mr D’Souza on issues relevant to
the determination of the contractual entitlement and the context in which it was established and paid. I have disregarded the
evidence of Mr Canfield as being unhelpful. His understanding of the application of the redundancy policy was contrary to all
other witnesses.
68 I am satisfied that there was established a contractual entitlement to four weeks pay on termination and that this was paid on
the basis of two weeks notice and two weeks redundancy in line with the commitment given to the applicants on 14th June. The
claims for additional two weeks pay for each of the applicants are rejected.
69 The applications are dismissed.
_________
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2003 WAIRC 08339
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRADLEY KIM FARRELL & KIRK D’SOUZA, APPLICANTS
v.
Q MULTIMEDIUM LIMITED, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
WEDNESDAY, 14 MAY 2003
FILE NO/S.
APPLICATION 1335 OF 2001 & APPLICATION 1336 of 2001
CITATION NO.
2003 WAIRC 08339
_________________________________________________________________________________________________________
Result
Application for outstanding contractual entitlement dismissed
Representation
Applicant
Mr K Trainer, agent on behalf of the applicants
Respondent
Mr D Jones, agent on behalf of the respondent
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr K Trainer on behalf of the applicants and Mr D Jones on behalf of the respondent, the Commission, by the
powers conferred on it by the Industrial Relations Act, 1979 hereby orders—
THAT the applications be and are hereby dismissed.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
____________________
2003 WAIRC 08359
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KELLY JANE FRANCIS, APPLICANT
v.
PILBEAM FAMILY TRUST T/A STAMP-IT RUBBER STAMP CO (WA), RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
MONDAY, 24 MARCH 2003
FILE NO/S.
APPLICATION 27 OF 2003
CITATION NO.
2003 WAIRC 08359
_________________________________________________________________________________________________________
Catchwords

Harsh, oppressive and unfair dismissal – Extension of time for application to be referred to
Commission – Application referred outside of 28 day time limit – Relevant principles to be applied –
Commission satisfied applying principles that discretion should not be exercised – Extension of time
to accept referral not granted – Industrial Relations Act 1979 ss 29(1)(b)(i),(2)&(3)
Application dismissed

Result
Representation
Applicant
Ms K Francis on her own behalf
Respondent
Mr R Pilbeam
_________________________________________________________________________________________________________

1.

Reasons for Decision
(Ex tempore)
The Commission has before it application 27 of 2003 by Kelly Jane Francis against the Pilbeam Family Trust trading as
Stamp-it Rubber Stamp Company (Western Australia). The application is made pursuant to s 29(1)(b)(i) of the Industrial
Relations Act 1979 (“the Act”), by which it is said that the respondent unfairly dismissed the applicant on or about
4 December 2002. The applicant by this claim does not seek reinstatement but rather seeks compensation. Additionally,
the applicant seeks compensation in the sum, as particularised, of some $13,750. The respondent opposes the applicant’s
claim and sets out the particulars of its defence by notice of answer dated 29 January 2003.
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2.

The Commission called these proceedings on of its own motion by reason of the fact that the notice of application was
filed outside of the 28 day time limit as required pursuant to the terms of s 29(2) of the Act. It is the case, however, that
by reason of ss 29(2) and (3) of the Act, although there is a requirement for claims of this nature to be referred to the
Commission within 28 days of the date of termination of employment, there is a power in s 29(3) of the Act for the
Commission to accept a referral by an employer under s 29(1)(b)(i) alleging unfair dismissal out of time if the
Commission considers that it would be unfair not to do so.
3. That is the circumstance which the Commission presently has before it, given that the application was filed some week or
thereabouts out of time as required by the statute.
4. The Commission as presently constituted considered this type of application in the matter of Azzalini v Perth Inflight
Catering Services (2002) 82 WAIG 2992. In that case the Commission as presently constituted set out what it considered
to be relevant principles in relation to applications of this kind, and in particular at para 28 of the judgment set out a
number of factors which the Commission should take into account in considering whether an extension of time should be
granted or not. Those factors include the following:
(a)
Prima facie, time limits imposed by the Act are to be complied with and it is for an applicant to establish the
circumstances such that the discretion to extend time should be exercised in his or her favour;
(b)
An extension of time is not automatic and the discretion residing with the Commission to extend time is for
the purpose of enabling the Commission to do justice between the parties;
(c)
It is for an applicant to demonstrate that strict compliance with s 29(2) of the Act will work an injustice and
be unfair in all of the circumstances;
(d)
Considerations relevant to whether it would be unfair to not extend time include—
(i)
the length of any delay;
(ii)
the explanation for the delay;
(iii) steps taken if any, by the applicant to evidence non-acceptance of the termination of employment and
that it would be contested;
(iv) the merits of the substantive application in the sense that there is a sufficiently arguable case; and
(e)
Whether there would be any prejudice to the respondent in granting the application to extend time although
the absence of prejudice to the respondent, without more, is not a sufficient basis of itself, to grant an
application for an extension of time.”
5. I adopt and apply those principles for the purposes of this matter.
6. The applicant informs the Commission, and as set out briefly in the particulars of claim, that the reason that her
application was not referred to the Commission within 28 days after termination of employment was that she was advised
to seek legal advice and that the firm of solicitors which she endeavoured to do so was apparently on leave until 6 January
2003. It appears that the applicant contacted that firm of solicitors on or about 8 January 2003 and because of costs
associated with retaining solicitors, decided to commence these proceedings without representation. In my view whilst
that is an issue, the fact that the applicant made the decision to commence proceedings without representation and did so
of her own volition on 8 January 2003 is a relevant consideration.
7. Additionally, the applicant, to her considerable credit, I might say, admits to the Commission that very shortly after her
dismissal she sought information from a government department responsible for labour relations matters, which
information she duly received, which information included relevant legislation, a notice of application, that is, form 1 as
required by the regulations to commence these proceedings, and also was advised, and information was available to her,
that these proceedings needed to be commenced within 28 days of termination of her employment.
8. Again I say to her credit the applicant conceded that she was aware of the requirement for such claims to be filed within
the 28 day time limit, but informed the Commission that she did not do so as she wished to first discuss the matter with
solicitors as to whether she should proceed with her claim.
9. The respondent opposes the application and says that at all times it treated the applicant fairly and there was no indication
to it that the claim would be filed against it, until such time as the notice of application was received by service.
10. Having regard to the relevant factors set out in Azzalini and in particular the requirement that, prima facie, time limits as
required by the Act must be met, and the applicant’s very creditable concession that she was aware of such time limits, I
am not persuaded in the circumstances that the Commission ought extend time. In my view, if time limits are to mean
anything in this jurisdiction then, prima facie, they should be met. A significant factor in this case is the admission by the
applicant, again I say to her credit, that shortly after she was dismissed she sought and obtained information and advice
from a relevant government department as to the necessity to bring these proceedings within 28 days.
11. This is not a case in its circumstances where the applicant was entirely ignorant of the obligations imposed on her by the
law. Despite this, again to her credit, she freely admits that she took no steps until 8 January 2003 to commence these
proceedings.
12. Whilst there may be an arguable case on the merits, given the circumstances of the applicant’s state of knowledge and the
requirements imposed by the Act, and the onus being on the applicant to make diligent and proper inquiries and to
comply with the requirements of the statute, I am of the view that the application to extend time ought be refused.
_________
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_________________________________________________________________________________________________________
Result
Application dismissed for want of jurisdiction
Representation
Applicant
Ms K Francis on her own behalf
Respondent
Mr R Pilbeam
_________________________________________________________________________________________________________
Order
HAVING heard Ms K Francis on her own behalf and Mr R Pilbeam on behalf of the respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

____________________

2003 WAIRC 08271
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NICOLE NATALIE GAMLIN, APPLICANT
v.
CAPEBAY HOLDINGS, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
WEDNESDAY, 17 APRIL 2003
FILE NO.
APPLICATION 1688 OF 2002
CITATION NO.
2003 WAIRC 08271
_________________________________________________________________________________________________________
Result
Contractual benefit awarded
Representation
Applicant
Ms N N Gamlin
Respondent
Mr K Foo
_________________________________________________________________________________________________________
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Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)
This is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”). The applicant, Ms
Nicole Natalie Gamlin, states in her application that she was employed full-time by the respondent, Capebay Holdings, from
23 May 2002 until 6 August 2002 as an accounts clerk/administrator. The claim is for the payment of notice of one week, the
applicant alleges is due under her contract of employment.
On the evidence it is clear as follows. The applicant sought leave from the respondent in early July 2002. The applicant’s leave
form was incorrect and she was asked by Mr Foo to submit another form, and that form was submitted. I accept the applicant’s
evidence that leave was approved at that stage verbally and she then sought to make plans to book her holiday. I accept that the
respondent knew that her holiday had been booked and knew that she was intending to take leave when she did.
All of this is in conflict between the parties but is not relevant to the issue to be decided. The point that I am to decide is
whether the notice claimed is a contractual benefit and whether it is due. There is no contest that it has not been paid. It is clear
on the evidence of Mr Foo and Ms Gamlin that Ms Gamlin was terminated late on 6 August 2002, and in doing so the contract
was terminated at the hands of the respondent which Mr Foo says was for performance reasons.
It is apparent from the contract, and I do not seek to read the details of the contract into the record, that Ms Gamlin at that stage
was under probation and that being the case was due one week’s notice if her services were terminated. That is not in dispute.
It is also apparent from the contract that one week’s notice was payable unless the employee was found guilty of malingering,
neglect of duty or misconduct. None of those features of the contract appear to be relevant in these circumstances. Ms
Gamlin’s action in seeking to take leave that was approved, and when she had made travel plans, could hardly be construed as
neglect of duty and worthy of summary dismissal.
The fact that the employment was terminated at the employer’s hands means that one week’s notice was payable as well as the
other contractual benefits; in this case being the annual leave. There was no dispute between the parties as to annual leave, and
I have to assume that the correct amount of annual leave was paid. It is apparent that under the contract one week’s notice must
be paid, and one week’s notice is what will issue as the order from this Commission.
The applicant was paid $17.00 per hour and was part-time according to the contract, with initial hours of 25 hours per week.
The applicant seeks to calculate the hours for the week owed by averaging the weekly hours she worked. She calculates that
she worked a total of 399.25 hours over 10 weeks and hence claims 39.925 hours X $17; ie $678.72. The averaging of hours is
an appropriate method to adopt in these circumstances. The applicant has provided each of her payslips, which are part of the
record, and I have checked those payslips and agree with her calculations. I would therefore issue an order that $678.72 gross
less taxation be paid by the respondent to Ms Gamlin within 7 days of the order.
_________

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1505

2003 WAIRC 08334
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NICOLE NATALIE GAMLIN, APPLICANT
v.
CAPEBAY HOLDINGS, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
THURSDAY, 15 MAY 2003
FILE NO.
APPLICATION 1688 OF 2002
CITATION NO.
2003 WAIRC 08334
_________________________________________________________________________________________________________
Result
Contractual benefit awarded
Representation
Applicant
Ms N N Gamlin
Respondent
Mr K Foo
_________________________________________________________________________________________________________
Order
HAVING heard Ms NN Gamlin on her own behalf and Mr K Foo on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby ordersTHAT the respondent, do hereby pay, as and by way of a denied contractual entitlement, the amount of $678.72 gross
less taxation to Natalie Gamlin within 7 days of the date of this order.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

____________________
2003 WAIRC 08414
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JUDITHE ELLEN GIBSON, APPLICANT
v.
THE SISTERS OF MERCY PERTH (AMALGAMATED) INC TRADING AS SANTA MARIA
COLLEGE, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
THURSDAY, 29 MAY 2003
FILE NO/S.
APPLICATION 644 OF 2002
CITATION NO.
2003 WAIRC 08414
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal and denied contractual benefits dismissed.
Representation
Applicant
Mr D Greaves (as agent)
Respondent
Ms K Wroughton (of counsel)
_________________________________________________________________________________________________________
1

2

3

4

5

Reasons for Decision
This is an application by Judithe Ellen Gibson (“the applicant”) pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relation Act
1979 (“the Act”). The applicant alleges she was unfairly dismissed from her employment as a housemother with the Sisters of
Mercy Perth (Amalgamated) Inc trading as Santa Maria College (“the respondent”) on 20 March 2002. The applicant also
maintains she is due benefits under her contract of employment. The respondent argues that it was appropriate to summarily
terminate the applicant on 20 March 2002 and that there are no benefits due to the applicant under her contract of employment.
Background
The applicant was employed as a housemother at Santa Maria College (“the College”) on 2 February 1987 until she was
summarily terminated on 20 March 2002. At termination the applicant was employed full-time, earning $589.48 per week. The
applicant’s contract of employment was governed by the terms and conditions of the Roman Catholic Archbishop of Perth Inc
Non-Teaching Staff Enterprise Bargaining Agreement 2000 (No. AG 143 of 2001) which is to be read in conjunction with the
Independent Schools (Boarding House) Supervisory Staff Award (No. A 9 of 1990) (“the Award”).
Respondent’s evidence
Therese Marie Rustand is the respondent’s full-time nurse. She has been a registered nurse since 1979. Ms Rustand initially
commenced employment on a part-time basis and began working full-time in January 2002. Ms Rustand was responsible for
the care of both day students and boarders. She was on call 24 hours a day for any emergency or health problems which arose.
Ms Rustand conducted professional development sessions relating to the College’s policies and procedures for the College’s
housemothers on an ongoing basis. She also conducted tutorials on specific medical and health issues as necessary. At the
beginning of each school year Ms Rustand would discuss medical issues relating to specific students with housemothers.
Information relating to a student’s specific medical conditions was stored in manuals that were kept in each boarding house.
Ms Rustand gave evidence that at the beginning of the 2002 school year she compiled a medical manual titled the Santa Maria
College Housemothers’ Health Manual 2002 (“the Medical Manual”) (Exhibit R1). The Medical Manual, which outlines the
respondent’s medical procedures and processes, was for housemothers to refer to when dealing with boarders’ health issues.
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Ms Rustand maintained that the Medical Manual was distributed to all housemothers, including the applicant, at a professional
development session which she conducted in the College’s boardroom on 30 January 2002. The minutes of this meeting
(Exhibit R2) confirm that the applicant was in attendance when the Medical Manual was circulated to housemothers. Ms
Rustand confirmed that page two of the Medical Manual refers to procedures that housemothers should adopt when giving
medication to students. Ms Rustand confirmed that the respondent had additional procedures in place for the distribution of
medication to boarders. These procedures are outlined in Exhibit R3. Ms Rustand confirmed that these guidelines were in place
and operational since February 2000.
Ms Rustand gave evidence about four incidents involving the applicant. In August 2000 it came to Ms Rustand’s attention that
the applicant had given one of her own Panadeine Forte tablets to a boarder. As this prescription tablet was not prescribed for
this student the applicant had breached the respondent’s medication procedures. Ms Rustand was concerned about the
applicant’s actions in respect to this matter, so she made a written report of the incident (Exhibit R4). Ms Rustand made it clear
to the applicant at the time of the incident that her actions were dangerous and illegal.
In October 2001 Ms Rustand became concerned about an incident involving the applicant and a student who displayed suicidal
tendencies. It was her understanding that the applicant advised the student’s father not to take the student away from the
College even though the applicant was aware that the student was distressed and suicidal. When this issue was raised by the
applicant with Ms Rustand the following day, Ms Rustand spoke to the student and after liaising with her father the student
was taken to a medical practitioner and later that day left the school and did not return.
Ms Rustand stated that the respondent had procedures in place for dealing with students at high risk. This was confirmed in the
Santa Maria Boarding Community, Current Practise Regarding Student Welfare Communication (Exhibit R6). Ms Rustand
was concerned that the applicant did not follow the procedures for dealing with the student at risk of self-harm as detailed in
Exhibit R6. Ms Rustand thus made a report in the student’s medical file of what took place in relation to this incident (Exhibit
R5).
In March 2002 Ms Rustand became aware of another incident involving the applicant. On 9 March 2002 Ms Rustand received
a call from one of the respondent’s housemothers, Sr Margaret Lipsett, who was concerned about the health of an asthmatic
student who was a boarder in the applicant’s house. Sr Lipsett was looking after this student that evening because the applicant
was on an excursion with some of the boarders from her house. Subsequent to Sr Lipsett telephoning Ms Rustand about the
student’s deteriorating health Ms Rustand went to the College and took the student to hospital. She asked the student about
what medication she had taken during that day as there was no entry on the student’s medical record apart from a record of two
lots of medication which were given to the student prior to the applicant commencing duty that morning. The student recalled
the medication which she had been given by the applicant, however this differed from the medication detailed by the applicant
in the Bertrand House changeover book. Ms Rustand stated that it was necessary for her to know the specific medication and
dosage students are given so as to adequately assess the student’s condition and to determine if further medical treatment is
required. Ms Rustand was concerned that the applicant had not filled out the student’s medical record detailing the medication
she had given the student that day. Ms Rustand’s stated that the applicant breached the respondent’s procedures as she did not
fill out the student’s medical record sheet indicating when the medication was given to the student. Ms Rustand also claimed
that the applicant did not follow the instructions on the student’s personal medical file requiring that a nebuliser be used to
assist the asthmatic student if she was unwell. In Ms Rustand’s view it should have been clear to the applicant that the student
was very ill and required urgent attention. Ms Rustand confirmed that housemothers had been given professional development
to deal with asthmatic students and that the applicant was well aware of how to deal appropriately with this student. It was Ms
Rustand’s view that the number of cold and flu tablets that she understood were given to the student by the applicant on
9 March 2002 was excessive and could have masked the student’s symptoms. The student was a known asthmatic and Ms
Rustand was concerned about possible heart problems the student could suffer as a result of the medication given to her by the
applicant. In the event the student was admitted to hospital late on the evening of 9 March 2002 with severe asthma and a
collapsed lung.
In early March 2002 Ms Rustand became concerned about the applicant’s behaviour in relation to the distribution of
dexamphetamine tablets to a student. It was brought to Ms Rustand’s attention that there was a discrepancy on the College’s
Register of Drugs of Addiction Used and Received (“Drug Register”). This Drug Register was kept by the College for any
Schedule 8 drugs (dangerous drugs of addiction) administered by the College. Under College policy housemothers were
required to record the date on which a tablet was distributed, to whom the tablet was given, the amount of tablets received, the
amount of tablets taken and then count and record the balance of tablets that were left. The person who effected each
transaction was to sign the Drug Register confirming what had been distributed and how many tablets were left. In early March
2002 a discrepancy was raised with Ms Rustand about the number of dexamphetamine tablets that were recorded in the balance
column of the Drug Register and the number actually remaining. Ms Rustand checked the Drug Register kept by the College
(Exhibit R11) and as the incident related to tablets dispensed by the applicant, Ms Rustand raised this matter with the
applicant. The applicant confirmed to Ms Rustand that she did not normally count the tablets before entering the number of
tablets remaining in the Drug Register in the balance column. Ms Rustand discovered that the Drug Register had been altered
subsequent to her discussion with the applicant as the numbers in the balance column were changed. Ms Rustand was unaware
of who effected these changes. Ms Rustand was concerned about the applicant’s failure to follow the required procedures when
filling out the Drug Register given that Ms Rustand had explained to housemothers how the Drug Register should be
completed. In Ms Rustand’s view the applicant took no responsibility for this discrepancy when the issue was raised with her
as the applicant stated to Ms Rustand that it was her policy not count the tablets. Ms Rustand completed a report of this
incident and handed it to Ms Pitos (Exhibit R12).
Under cross examination Ms Rustand was asked who prepared the minutes of the professional development meeting on
30 January 2002 (Exhibit R2). Ms Rustand stated that she was unaware of who prepared the minutes but in her view the
minutes were a true and accurate record of what took place at the meeting.
In relation to the Drug Register (Exhibit R11) Ms Rustand conceded that there was an anomaly in the document in relation to
the total number of tablets distributed on 25 February 2002 and that the applicant was not involved with this anomaly.
Ms Rustand stated that it was her understanding that housemothers were aware that there was a nebuliser kept in Bertrand
House and the Medical Centre. Ms Rustand confirmed that the Medical Centre would have been locked when the applicant
went there to look for a nebuliser. Ms Rustand explained that as the lock had recently been changed housemothers could not
access the Medical Centre at this time.
Ms Rustand confirmed that she had complained to the applicant in the past about the applicant ringing her after hours in
relation to frivolous matters.
Anne Marie Pitos is the Principal of Santa Maria College and has held this position since 1 July 2000. Ms Pitos was aware that
in August 2000 the applicant was involved in an incident which involved the applicant giving an unprescribed drug to a
student. She spoke to Ms Bahen, the head of boarding, and Ms Rustand about the incident and asked them to provide her with
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reports about the incident. Ms Pitos was shocked by the applicant’s lack of judgement in relation to this incident and the
applicant’s disregard for College procedures relating to giving students unprescribed drugs.
In October 2001 it was brought to Ms Pitos’ attention that the applicant was dealing with a student who had suicidal
tendencies. Ms Pitos asked for reports to be prepared in relation to the incident. As a result of reading reports from Ms Bahen
and Ms Rustand about the incident (Exhibit R13), Ms Pitos decided that the student had been at risk and in dealing with the
student the applicant had not followed the respondent’s procedures. On this basis, she arranged to meet with the applicant the
following Saturday. At this meeting Ms Pitos asked the applicant why she did not follow the respondent’s procedures in
relation to this issue. The applicant stated that it was her view that the student was not at risk. Ms Pitos stood the applicant
down on full pay to consider the matter further and to make it clear to the applicant that the applicant’s behaviour in relation to
this matter was serious.
On 29 October 2001, Ms Pitos sent a letter to the applicant about this incident (Exhibit R14). This letter advised the applicant
that she had not dealt with the student appropriately and the applicant’s actions had severely compromised the well being of
the student involved. Further, Ms Pitos believed that the applicant’s actions in dealing with this student constituted serious
misconduct. The applicant was asked to formally respond to these concerns and Ms Pitos stated that she would review the
applicant’s contract of employment after receiving this response (Exhibit R14). The Independent Schools Salaried Officers’
Association of Western Australia, Industrial Union of Workers (“the Union”) responded on behalf of the applicant on
30 October 2001 (Exhibit R15). After receiving this letter the respondent convened a meeting between the parties which was
held on 5 November 2001. Attached to the Union’s letter was a report written by the applicant stating her views about the
incident.
At the meeting held on 5 November 2001, Ms Pitos pointed out to the applicant the importance of following set procedures and
the applicant was counselled in relation to the incident. Ms Pitos told the applicant that failure to follow procedures in future
could lead to the applicant’s contract of employment being terminated. On 9 November 2001 Ms Pitos wrote to the applicant
stating that at this stage Ms Pitos had chosen not to terminate the applicant’s contract of employment however, failure to
provide an appropriate standard of care to students in the future would lead to a review of the applicant’s contract of
employment. The applicant was also given a written warning concerning this incident (Exhibit R16). The applicant was
reinstated to normal duties as at 1 November 2001.
In March 2002, Ms Bahen and Ms Rustand raised two further issues with Ms Pitos relating to the applicant. The first issue
related to the applicant failing to deal appropriately with a chronic asthmatic student, who had been in the applicant’s care on
9 March 2002. Ms Pitos was given a report from Sr Lipsett relating to the applicant not recording the medication given to the
chronic asthmatic student on 9 March 2002, which was contrary to the respondent’s procedures. (Exhibit R17). The applicant
had also failed to appropriately document Schedule 8 medication that she had distributed to a student. Ms Pitos confirmed that
the respondent was required to keep a record of the distribution of these drugs and number of tablets held by the College. As a
result of the applicant’s actions there was a discrepancy in the number of dexamphetamine tablets held by the respondent.
Further, records relating to the February/March 2002 distribution of drugs had been altered without any confirmation of who
had made the alteration.
As a result of receiving this information Ms Pitos convened a meeting with the applicant on 13 March 2002. At this meeting
Ms Pitos discussed the seriousness of these incidents with the applicant. Ms Pitos highlighted that the applicant had not
followed the respondent’s procedures as detailed in the Boarding Community Staff Handbook (“the Handbook”) (Exhibit A5)
and the Medical Manual which were kept at each house. Ms Pitos stated that at this meeting the applicant acknowledged that
she did not count how many Schedule 8 tablets were left after distributing the tablets and that it was not her intention to do so
in the future. Further, the applicant confirmed that she altered the records of the number of drugs that remained. The applicant
also agreed that on 9 March 2002 she did not note the medication she had given the asthmatic student on the student’s medical
record sheet (Exhibit R9). As a result of this discussion, Ms Pitos stood the applicant down. In her view the applicant’s
behaviour was serious as the applicant had again not followed the respondent’s procedures thus compromising the
respondent’s duty of care towards its students. She told the applicant that she wanted an adequate response about why proper
procedures were not followed in relation to the asthmatic student and why the Drug Register was altered without any one being
advised. Ms Pitos confirmed the respondent’s position to the applicant by letter dated 15 March 2002 (Exhibit R18). This letter
asked for the applicant to respond to the events surrounding these two incidents and the applicant was asked to justify why, by
no later than 4.00pm Tuesday 19 March 2002, she should remain employed at the College. The applicant was informed that
once a response was received by Ms Pitos a decision would be made about the applicant’s ongoing employment.
Ms Pitos received a letter from the applicant on or about 20 March 2002 (Exhibit R19), however, in Ms Pitos’ view the
applicant’s response was inadequate. It did not refer to the issues to which the applicant was asked to respond and no
explanation was given by the applicant for not following the respondent’s procedures. The applicant attended a meeting with
Ms Pitos on 20 March 2002 where she was advised that her response was inadequate. Ms Pitos discussed previous concerns
relating to the applicant’s employment and told the applicant that she no longer trusted her as a housemother given that the
applicant was not following the respondent’s established and well known procedures. The applicant did not respond to Ms
Pitos and no additional information was provided to Ms Pitos by the applicant at the meeting. Ms Pitos advised the applicant
that given the applicant’s serious misconduct her contract of employment was terminated immediately. Ms Pitos made a file
note of this meeting (Exhibit R20), and confirmed her decision to terminate the applicant’s contract of employment in a letter
to the applicant dated 20 March 2002 (Exhibit R21).
Under cross examination Ms Pitos was asked if she advised the applicant about the nature of the meeting she convened with
the applicant on 13 March 2002, and whether the applicant was given the opportunity for a support person to attend. Ms Pitos
stated that she could not recall if she had told the applicant what the meeting was about and whether or not she could have
someone in attendance.
It was put to Ms Pitos that the Bertrand House change over book had different details of the medication given to the student
than those details provided to her by Ms Rustand and Sr Lipsett. Ms Pitos stated that it was her view that the applicant had not
followed the proper procedures in contemporaneously detailing the medication given to the student and that was the main issue
that the respondent had with the applicant in relation to this issue. Ms Pitos confirmed she stated that she had the applicant’s
termination letter prepared prior to meeting with the applicant on 20 March 2002.
The Applicant’s Evidence
The applicant worked for 17 years with the respondent, the first two years on a casual and part-time basis. Until recently there
had been no issues with her performance. She stated that in November 2001 Ms Bahen told her not to bother her after hours
unless the situation was an emergency, and to use her own judgement. The applicant stated that subsequent to the incident in
October 2001 involving the student at risk of self harm she took stress leave due to the way in which she was treated by the
respondent. The applicant stated that she did not receive a copy of the Medical Manual (Exhibit R1) at the professional
development meeting held in January 2002.
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In relation to the issue in October 2001 relating to the student threatening self harm, the applicant maintains that the student did
not raise any issue with her about her wish to harm herself. At 10.00pm on the evening that the student was unwell the
applicant encouraged the student to speak to her father on the telephone. After the student spoke to her father, the student’s
father rang and spoke to the applicant, at the applicant’s instigation. After this conversation the student’s father decided that as
his daughter appeared to be settled and was to be picked up by him after school the next day, he would not collect the student
that evening.
In relation to the March 2002 incident concerning the administration of Schedule 8 tablets, the applicant stated that Ms
Rustand rang her at home and queried an error in the number of tablets remaining on one of the Drug Register forms. The
applicant told Ms Rustand that she did not normally count the remaining Schedule 8 tablets. As Ms Rustand told the applicant
to check the Drug Register, the applicant later altered the records, and as she made this alteration at the end of her shift she was
unable to advise Ms Rustand that she had made this alteration.
The applicant was asked about the incident concerning the asthmatic student. The applicant stated that on 9 March 2002 she
was diligent in checking the health of this student as she checked the student every half hour, she gave the student senega
because the student was feeling sick and she ensured that the student ate lunch. At no stage during the day did the student
exhibit any sign of asthma. At 4.30pm the applicant asked the student if her condition was asthma related and the student
replied that it was not. At 4.30pm she gave the student one cold tablet. The student then ate dinner and it was only then that the
applicant was advised by the student that she could be having an asthmatic attack. The applicant looked for a nebuliser but she
could not locate one in Bertrand House, nor could she access the one in the Medical Centre as it was locked. The applicant then
escorted the student to the care of Sr Lipsett at Catherine House as the applicant was required to attend a social with other
boarders. The applicant then went to the social. The applicant stated that it was her intention to fill out the student’s medical
record sheet on her return from the social. However, when she returned the student’s medical record sheet was missing. Even
though the student’s medical record sheet was filled out by the housemother on duty prior to the applicant coming on duty, the
applicant was unaware that the student had been given other tablets that day because the student’s record sheet had not been
“flagged” by the previous housemother. The applicant stated that she put the details of the student’s medical condition and the
medication given to her in the change over book instead of on the student’s medical record because this book was easily
available to the applicant. Further, the applicant intended to put the required details on the student’s medical record sheet later
that evening or the next day. She stated that she had written student medical information in the change over book previously
and later transferred this information to the student’s medical record sheet.
The applicant stated that she thought the process used to effect her termination was unfair. When she met with Ms Pitos on
13 and 20 March 2002 she believed that Ms Pitos did not give her side of the story the weight that it was due. At the meeting
with Ms Pitos on 13 March 2002 the applicant discussed Sr Lipsett’s understanding of what took place in regard to the
asthmatic student. The applicant told Ms Pitos that Sr Lipsett’s recollection of events was not true. She stated that she had not
received a copy of the reports given to Ms Pitos by Ms Bahen and Ms Rustand about the incidents.
The applicant tabled a number of cards and letters from parents and students which she had kept over the years. The applicant
stated that these cards and letters were testament to the high regard in which she was held by the boarders whom she had
successfully looked after for many years.
Since termination the applicant has had financial difficulties. Given her age she has been unable to find alternative employment
and she had to sell her house because she could not continue to make the mortgage payments.
Under cross examination, the applicant agreed that there was an issue in March 2000 where there was a conflict between her
and Ms Rustand, and that she received counselling subsequent to this incident.
The applicant was asked if she was aware of the Santa Maria College Boarding School Medication Guidelines (Exhibit R3).
She stated that she had not seen these guidelines however, she was aware of the procedures outlined in the guidelines. She
confirmed that if the respondent asked her to follow a procedure, given to her either verbally or in writing, then she was
expected to adhere to the requirements of this procedure.
The applicant was asked about the incident which took place on 9 March 2002 concerning the asthmatic student. The applicant
stated that she gave the student one tablet at approximately 4.30pm and that this and other medication given to the student was
recorded in the change over book at various times throughout 9 March 2002.
The applicant conceded that the incident in August 2000 was a serious issue. She stated that she gave the student a Panadeine
Forte tablet as no other medication was available at the time and the student was in pain. The applicant stated that since this
incident she had not given students unprescribed tablets. In relation to the incident in October 2001 concerning the student who
was suicidal the applicant confirmed that the student’s father told the applicant that the student may slash her wrists. The
applicant stated however, that even given this threat, it was her view that the student was not at risk. The applicant reported the
incident to the nurse the next day as she did not think it necessary to advise Ms Bahen of the issue that evening. The applicant
confirmed that the respondent gave her a warning in relation to this incident.
The applicant confirmed that she was aware that her contract of employment could be in jeopardy given the accusations put to
her at the meeting of 13 March 2002 but she felt that there would be no use in responding in detail to Ms Pitos’ request for a
written response to the allegations levelled against her. She stated that as she had only received the letter on the Monday prior
to the day on which she was supposed to respond it was difficult for her to put together a comprehensive response. The
applicant stated that she had ongoing personality issues with Ms Bahen and Ms Rustand and she had previously raised this
matter with Ms Pitos. The applicant maintained that the respondent had only trained her in first aid and that she was given no
training relating to altering legal documents, such as the Drug Register.
Tracey Bahen was summonsed by the applicant to give evidence. She was the respondent’s Head of Boarding for
approximately seven years. Ms Bahen stated that she prepared the Handbook in early 2002 (Exhibit A5). She stated that this
was distributed to housemothers on 30 January 2002 and was formally discussed at a staff meeting, where the applicant was in
attendance, on 13 February 2002. At this meeting the Handbook was discussed in detail and housemothers were asked to
ensure that they understood all aspects of the document and were given the opportunity to clarify any uncertainties. Ms Bahen
understood that the applicant was aware of all of the procedures detailed in the Handbook. She confirmed that the Handbook
incorporated a number of policies and procedures that had been in place at the College for some years and was to be read in
conjunction with the Medical Manual.
Ms Bahen was asked about the incident which took place on 9 March 2002, relating to the student with asthma. After Ms
Rustand contacted Ms Bahen about this incident, Ms Bahen asked Sr Lipsett to prepare a report on what had transpired. After
receiving this report Ms Bahen spoke to the applicant. She discussed the reasons for the applicant not following appropriate
procedures given that the student was a known asthmatic. Ms Bahen stated that she was particularly concerned about the
applicant’s behaviour as the applicant should have kept a contemporaneous record of the medication she gave to the student
and that it was not appropriate for the applicant to record medication given to students in the changeover book. Ms Bahen
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stated that she lost confidence in the applicant’s ability to follow proper procedures. As a result of the applicant’s actions in
relation to this matter Ms Bahen documented the background to this incident and gave this report to Ms Pitos.
Under cross examination Ms Bahen confirmed that she had over 30 years experience in education, teaching and youth
counselling. As part of her role as Head of Boarding she dealt with team development and appropriate care of the boarders. It
was her duty to develop and maintain policies and procedures in relation to this duty of care. She confirmed that she was the
applicant’s supervisor.
Ms Bahen was asked about three incidents concerning the applicant. Ms Bahen stated that the applicant was reprimanded for
giving a student an unprescribed Panadeine Forte tablet. Ms Bahen was concerned about the applicant’s response when she
was reprimanded as it appeared to Ms Bahen that the applicant did not accept responsibility for the incident, even though it
was clear to Mr Bahen that in relation to this matter the applicant had not followed the respondent’s procedures.
Ms Bahen was asked about the October 2001 incident relating to the boarder who had suicidal tendencies. Ms Bahen stated
that given the seriousness of the student’s state of health the applicant should have either called herself, the Principal or the
College nurse all of whom were available twenty four hours a day to deal with emergencies of this nature. Ms Bahen stated
that the respondent had clear procedures in place at the time for dealing with issues of this nature as confirmed in the
respondent’s document dealing with student welfare (Exhibit R6). Ms Bahen was particularly concerned about the applicant’s
behaviour because the applicant did not mention the student during the normal handover session and she only found out about
the incident from Ms Rustand. The issue was very serious and the student did not return subsequent to leaving the College for
treatment. When she spoke to the applicant about her inappropriate behaviour in relation to this incident it was Ms Bahen’s
opinion that the applicant was dismissive in her response. She stated that the issue was sensitive as four boarders required
counselling over the incident. Ms Bahen also stated that it was inappropriate for the applicant to allow the student to remain on
her own at any stage during this incident. She confirmed that she prepared a report about this incident for Ms Pitos.
Ms Bahen stated that the Medical Manual which updated existing policies (Exhibit R1) was given to all staff at the meeting
held on 30 January 2002. She confirmed that the manual contained no significant changes to the respondent’s existing
procedures. She confirmed that at this meeting Ms Rustand discussed the manual page by page. The Handbook was then
distributed to housemothers to be discussed at the meeting held on 13 February 2002.
Ms Bahen was asked about the incident on 9 March 2002 relating to the asthmatic student. She stated that Ms Rustand
contacted her on the evening of 9 March 2002 advising her that she was taking the student to hospital and that there were no
records of the medication given to the student that afternoon as apart from an entry about medication given that morning, the
record sheet was blank. Ms Bahen stated that she was very concerned about this as any medication given to a student should be
recorded when the medication is given. She stated that the changeover book which was usually completed at the end of the day
was not the appropriate place to detail medication given to a student. Subsequent to this incident occurring, Ms Bahen met with
Ms Pitos on 11 March 2002, and on 13 March 2002 she gave Ms Pitos a copy of a report relating to this incident. Ms Bahen
stated that it was her view that the applicant was aware of the respondent’s policies for filling out student medication records
and that the applicant had adequate opportunity to clarify any misunderstandings relating to this policy. She also confirmed
that tutorials had been conducted by the respondent concerning procedures contained in the Medical Manual.
Under re-examination Ms Bahen confirmed that in August 2000, when the applicant was reprimanded for giving a student a
Panadeine Forte tablet, the applicant volunteered that she had given the student the tablet in the first instance. She was asked
where the respondent expected medication to be noted once given to a student. Ms Bahen referred to page 2 of the Medical
Manual which states that when medication is given to a student the name of the student is to be entered into the student’s
medical record file together with the time of administration of the medication and the dosage. The housemother should then
initial the time slot once the medication has been administered and taken in front of the housemother.
Submissions
The applicant submitted that even though the applicant had not fully complied with the respondent’s procedures the applicant
did not repeat the misdemeanours for which she was reprimanded, therefore it was inappropriate to terminate the applicant’s
contract of employment. In relation to the October 2001 incident the applicant submits that as the applicant reported the
incident in the changeover book and told the nurse about the student this was sufficient in the circumstances. In relation to the
incident on the 9 March 2002 the applicant was unable to fill out the student’s medical record sheet it had been removed and
taken away from Bertrand House when the student was taken to hospital. The applicant submitted that perhaps she was guilty
of too much care to the students and not enough attention to documentation. Even though there were discrepancies in the Drug
Register in relation to tablets given by the applicant to students and the number of tablets retained the applicant maintained that
she was not appropriately trained in order to undertake these duties or to undertake other procedures required of her by the
College. Further, there were options open to the respondent apart from terminating the applicant’s contract of employment
given the applicant’s exemplary work history.
The respondent stated it was appropriate to summarily terminate the applicant’s contract of employment as she had repudiated
her contract of employment by behaving in the way she did. The applicant was charged with a duty of care to boarders at the
College and the applicant failed to demonstrate that she was able to fulfil this requirement as by the time the applicant was
terminated she was unable to provide adequate care and supervision in accordance with the respondent’s procedures. At least
two of these issues, which involved breaches of well established procedures, involved life threatening situations. The
respondent maintained that the applicant consistently flouted the respondent’s procedures. The respondent’s procedures were
reasonable and appropriate and the applicant was well aware of them. As a result of the applicant continually flouting
procedures and putting boarders’ lives at risk the respondent no longer had trust in the applicant to undertake her job to the
appropriate standard of care that was required of her. On this basis it was untenable for the respondent to continue employing
the applicant.
The respondent maintained that the applicant was afforded procedural fairness in relation to disciplinary processes that were
undertaken at the beginning of 2002. Further, the applicant was warned in October 2001 that any further incident relating to
not following procedures could result in her contract of employment being terminated.
The respondent argued that the applicant was not due any benefits under her contract of employment with the respondent as no
evidence was given during the proceedings about this claim.
Findings and Conclusions
Credibility
In my view all witnesses gave their evidence honestly and to the best of their recollection. Most of the evidence given in these
proceedings was not in dispute. One issue in contention, however, was whether the applicant was given a copy of the Medical
Manual in January 2002 (Exhibit R1). The applicant denied that she was given a copy of this manual at the staff development
meeting held in January 2002 but she confirmed that she was aware of the procedures outlined in the manual. Given that the
applicant conceded that she was aware of the procedures as detailed in the Medical Manual I do not see this dispute as being
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critical to the outcome of this matter. There was also an issue about the medication given by the applicant to the asthmatic
student on 9 March 2002. Again, even though there is conflict in the evidence on this matter I do not believe that this issue is
critical to the determination of this matter.
Authorities
The applicant’s dismissal was summary in nature. The onus is on the applicant to demonstrate that the dismissal was unfair on
the balance of probabilities. However, there is an evidential onus upon the employer to prove that summary dismissal is
justified. (see: Newmont Australia Ltd v The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers
(1988) 68 WAIG 677 at 679)
The question of whether a person is guilty of misconduct justifying summary dismissal is essentially a question of fact and
degree. (see: Robe River Iron Associates v Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union of
Australia – Western Australian Branch & Ors (1995) 75 WAIG 813 at 819). In most cases the employee should be given an
opportunity to defend allegations made against them. In Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224 at page 229 the Full Bench
of the South Australian Commission observed—
“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the
employee’s work record, such misconduct justified dismissal. A failure to satisfactorily establish any of those matters will
probably render the dismissal harsh, unjust or unreasonable.”
On the facts as I find them I am satisfied, at least on balance that the respondent has demonstrated that the applicant was guilty
of gross misconduct justifying summary dismissal. Further, I am satisfied that the applicant was treated fairly. She was given
an opportunity to defend herself against the allegations relied upon to effect the termination. She was afforded “a fair go all
round” (see Undercliffe Nursing Home v Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and
Miscellaneous, WA Branch (1985) 65 WAIG 385).
Based on the evidence I make the following findings.
I find that throughout the applicant’s lengthy employment with the respondent as a housemother there were no serious issues
concerning the applicant’s conduct until August 2000.
In August 2000 the applicant was involved in an incident which caused concern to the respondent as the applicant breached the
respondent’s procedures relating to giving medication to one of its students. The applicant gave a student a Panadeine Forte
tablet. This was a prescription tablet which was not prescribed for this student. As the respondent had a policy that students
were not to be administered prescription drugs not prescribed for them it was inappropriate for the applicant to administer this
tablet to the student. The applicant was aware of the respondent’s policy in relation to this matter and she understood that this
incident was serious. When reprimanded, the applicant acknowledged that she had breached the respondent’s procedures in
giving the student the tablet. In her defence, the applicant stated that she gave the student the tablet as there was nothing else
available at the time and the student was in pain and that once reprimanded she had not repeated this breach again. Further, it
was the applicant who told the College nurse about administering the tablet the day after giving the tablet to the student.
Notwithstanding the applicant’s concession I accept that in relation to this issue the applicant’s behaviour constituted a breach
of the respondent’s procedures.
In October 2001 the applicant was involved in another breach of the respondent’s procedures. It related to an incident
concerning a boarder who had suicidal tendencies. When this incident was raised with Ms Pitos she requested reports from Ms
Bahen and Ms Rustand and then arranged to meet with the applicant. The respondent’s procedures required that either Ms
Bahen, Ms Rustand or Ms Pitos should be notified immediately when it was apparent to a housemother that a student was at
risk. The reports requested by Ms Pitos confirmed that the applicant had breached the respondent’s procedures by not raising
the issue of the student indicating that she was suicidal sooner than she did. Even though the applicant believed the student was
not at risk at the time, as the student had mentioned she wanted to inflict self-harm, I accept that this issue was very serious. In
my view the applicant should have contacted senior staff as soon as she was aware of the student’s possible intentions as it is
clear that the applicant was well aware that this was required of her in a situation of this nature. The evidence is clear that after
this incident Ms Pitos gave the applicant an opportunity to explain why proper procedures were not followed in relation to this
matter and Ms Pitos and the applicant discussed her concerns about the applicant’s actions. The applicant was given an
opportunity to respond verbally and in writing, which the Union later did on the applicant’s behalf. Subsequent to meeting with
the applicant and after receiving the applicant’s written response Ms Pitos held another meeting with the applicant whereby Ms
Pitos highlighted the importance of the applicant following the respondent’s procedures in a matter of this nature and the
applicant was counselled about her behaviour. The applicant was warned that any future incidents involving the applicant’s
failure to follow set procedures could lead to the applicant’s contract of employment being terminated. This warning was
confirmed in a letter to the applicant from Ms Pitos, dated 9 November 2001 (Exhibit R16) and a copy of this letter was placed
on the applicant’s personal file.
In March 2002 the applicant was involved in two further incidents involving the failure to follow the respondent’s procedures.
The first incident related to a student who was a known asthmatic. I accept that the applicant made every effort to deal with
this student as best she could when the applicant became aware that the student was unwell, however, contrary to the
respondent’s clear and accepted policy, on 9 March 2002 the applicant neglected to record the medication given to the student
on the student’s medical record sheet at the time the medication was given to the student. The applicant was aware that there
was a requirement that all medication administered to a student had to be recorded contemporaneously in the student’s medical
record sheet. Even though the applicant recorded the medication given to the student in the handover book, this did not
conform to the respondent’s procedures. In my view the applicant’s behaviour of not contemporaneously recording medication
given to the student constituted a serious breach of the respondent’s procedures. Due to the applicant’s failure to follow these
procedures, no information about the medication given to the student on that day was readily available to Ms Rustand and
hospital staff when the student was admitted to hospital with a collapsed lung late in the evening of 9 March 2002. This
omission on the part of the applicant could have had very serious adverse consequences for this student. It later emerged that it
was unclear what medication had been administered to the student on 9 March 2002 as the student and the applicant had
different recollections of the medication given. This inconsistency highlights the necessity of following the established
procedures as outlined in the Medical Manual and the seriousness of the applicant’s actions.
Further, it is clear that the applicant breached the respondent’s procedures in not accurately accounting for the number of
Schedule 8 tablets dispensed and retained by the College. As there was a requirement on both the respondent and the applicant
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to keep records on the number of these tablets distributed and retained and to whom the tablets have been administered I
consider the applicant’s actions in relation to this matter to again amount to a serious breach of the respondent’s procedures. In
my view it was inappropriate for the applicant to refuse to count remaining tablets after dispensing this medication. I do not
accept the applicant’s contention that she was not properly trained to deal with the Drug Register. I accept Ms Rustand’s
evidence that appropriate training was given to housemothers on this and other requirements on housemothers. It is also clear
on the evidence that the applicant was aware of the necessity to account for these tablets as she entered the number of tablets
dispensed on the College’s Drug Register.
When these two matters came to Ms Pitos’ attention she arranged to meet with the applicant on 13 March 2002 to discuss the
seriousness of the incidents. Ms Pitos made it clear to the applicant at this meeting that she had not followed the respondent’s
procedures in relation to these two matters. The applicant was given an opportunity to respond in writing as to why she should
not be terminated. As the applicant did not provide an adequate response to this request in the required timeframe in my view it
was appropriate for the respondent to terminate the applicant’s contract of employment on 20 March 2002. The applicant had
committed ongoing serious breaches of the respondent’s procedures and did not adequately justify her actions in relation to
these breaches when these issues were raised with her.
Whilst I accept that the applicant was a caring housemother who was doing her job to the best of her ability I acknowledge that
there is a strong onus on the applicant and the respondent to provide appropriate care for the students for whom they have
responsibility. In order to ensure this appropriate standard of care the respondent has in place set procedures which should have
been adhered to by the applicant. It is clear on the evidence that the applicant was aware of the procedures and did not follow
them. In the circumstances it was appropriate for the respondent to terminate the applicant’s contract of employment.
I find that the respondent adequately investigated each incident involving the applicant breaching its procedures. I also find
that the respondent adopted a fair process in dealing with the applicant’s behaviour in relation to the incidents relied upon by
the respondent to effect the applicant’s termination. At each stage reports were gathered about each incident and allegations
arising out of these reports were put to the applicant and discussed with her. At all times the applicant was given the
opportunity to consider the allegations against her and to respond. Further, after the events of October 2001 the applicant was
warned that any further breach of the respondent’s procedures could result in the applicant’s contract of employment being
terminated (Exhibit R16). Even though the applicant was not afforded a lengthy amount of time in March 2002 in which to
respond to the allegations concerning the asthmatic student and the issue concerning the Drug Register I believe that given the
serious nature of these issues that it was appropriate for the respondent to deal with these matters expeditiously.
In all of the circumstances even though the applicant had a lengthy and successful period of employment until the year 2000, I
am satisfied that the respondent has demonstrated that there was sufficient reason to summarily terminate the applicant’s
contract of employment on 20 March 2002 and that the applicant was afforded procedural fairness in relation to the
termination. I am also satisfied that the respondent conducted appropriate investigations into the applicant’s conduct in relation
to these matters. Given these findings it is my view that the applicant was not unfairly terminated.
The applicant is claiming benefits due to her under her contract of employment. In an application for contractual benefits under
s.29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the claim is a benefit to which the applicant was entitled
under his or her contract of employment.
In relation to the applicant’s claim for monies due to her for payment in lieu of notice, as detailed in Form 1, given that I have
found that it was appropriate for the respondent to summarily terminate the applicant’s contract of employment, the applicant
is not due any payment for notice.
The applicant claims that she is due payment for six hours that she was required to attend work for personal development
sessions during Terms 1 and 3 of 2001. The applicant did not give any evidence in relation to these meetings, and no
information was given as to whether the applicant attended these meetings. Further, no evidence was given as to any
contractual arrangement whereby the applicant would be paid for attendance on these days. As there is an onus on the applicant
to demonstrate that there was an agreement in place to be paid for attending work on these days and as no evidence was given
in relation to this issue, the applicant has not discharged the onus on her to establish any entitlement to this claim. Accordingly
the applicant’s claim for benefits due to her under her contract of employment will be dismissed.
An Order will now issue dismissing the application.
_________

2003 WAIRC 08413
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JUDITHE ELLEN GIBSON, APPLICANT
v.
THE SISTERS OF MERCY PERTH (AMALGAMATED) INC TRADING AS SANTA MARIA
COLLEGE, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
THURSDAY 29 MAY 2003
FILE NO/S.
APPLICATION 644 OF 2002
CITATION NO.
2003 WAIRC 08413
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal and denied contractual benefits dismissed
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr D Greaves as agent on behalf of the applicant and Ms K Wroughton of counsel on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
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2003 WAIRC 08442
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JANETTE MARY GOOGE, APPLICANT
v.
RICHARD ANDREWS, LINEHAUL AUSTRALIA PTY LTD, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
THURSDAY, 5 JUNE 2003
FILE NO.
APPLICATION 520 OF 2003
CITATION NO.
2003 WAIRC 08442
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal discontinued and denied contractual entitlements adjourned.
Representation
Applicant
Ms J. Googe
Respondent
Mr R. Andrews
_________________________________________________________________________________________________________
Order
WHEREAS an application was lodged in the Commission pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was convened;
AND WHEREAS subsequent to the conference the applicant advised the Commission that she no longer wished to continue with
that part of the application which claims unfair dismissal;
AND HAVING HEARD Ms J. Googe on her own behalf as the applicant and Mr R. Andrews on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—
(1)
THAT the claim by Janette Mary Googe that she was unfairly dismissed is hereby discontinued.
(2)
THAT the claim by Janette Mary Googe that she has been denied a benefit to which she is entitled under her
contract of employment is hereby adjourned for 21 days from the date of this order.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________
2003 WAIRC 08377
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUDREY JEAN HARVEY, APPLICANT
v.
LRC PTY LTD, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 23 MAY 2003
FILE NO.
APPLICATION 1497 OF 2002
CITATION NO.
2003 WAIRC 08377
_________________________________________________________________________________________________________
Result
Applicant dismissed unfairly; compensation awarded
Representation
Applicant
Mr K Trainer as agent
Respondent
Mr G De Petra
_________________________________________________________________________________________________________
1

2

3

Reasons for Decision
The applicant Ms Audrey Harvey applied pursuant to s.29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”) for a
finding that she was dismissed unfairly by Mr De Petra of the respondent on 9 August 2002. She seeks compensation for her
alleged unfair dismissal. She worked for the respondent as a part time Office Manager from 9 January 2002 until 30 August
2002. Her hours of work were from 8am to 3pm each day, Monday to Friday.
Ms Harvey’s evidence is as follows. When she commenced work for the respondent she says there was no order to the office.
The files, the accounts and the invoices were in a dreadful mess. By the end of the second week of employment Ms Harvey
approached Mr De Petra to encourage him to introduce the MYOB system for the accounts. This was designed to improve the
organisation of the office. With Mr De Petra’s agreement the applicant arranged for Ms Monica Brown, a person experienced
with MYOB, to assist with implementing the new system. Ms Brown attended the respondent’s office on Saturday mornings
with Ms Harvey to attempt to reconcile the invoices with the bank accounts, and implement the MYOB program. About three
quarters of the way through the task Mr De Petra advised Ms Harvey that he was cancelling the MYOB program. He indicated
that it was not working. Ms Harvey was told to terminate Ms Brown’s services and not to use the MYOB program again.
Ms Harvey says that each month Mr De Petra instructed her to make certain payments. As part of this she prepared electronic
documentation each month but did not prepare one for the month of August 2002. On 9 August 2002 Mr De Petra called Ms
Harvey into his office at approximately 2:45 pm and stated as follows—
“Well, things are not going as I want them. You haven’t become an extension of my brain. I’m changing things in the
office” (Transcript pg 30).
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She queried as to what aspects he wanted changed and he suggested the computer. She suggested he try MYOB again and he
refused this suggestion. Ms Harvey recorded the conversation when she arrived home that day [Exhibit A13]. On 12 August
2002 Ms Harvey asked Mr De Petra for reasons as to why she was dismissed. He indicated that he would write her a letter to
tell her the reasons why. Again Ms Harvey wrote out a record of this conversation [Exhibit A14]. On the day of her dismissal,
that is 9 August 2002, Ms Harvey says Mr De Petra said he was reluctant to let her go as he was very confident in leaving her
to run the office. He indicated that she had a very good telephone manner and was able to deal with contractors very well. He
also indicated that all files and documents were in order. The only reason he gave for her termination was that he was changing
direction. Ms Harvey says she was never given a warning or told that her position was in jeopardy. Ms Harvey asked Mr De
Petra when he would like her to leave. It was agreed that she would leave on 30 August 2002.
4
Ms Harvey denied in her evidence and under cross-examination that she made an entry on 20 August in electronic banking for
Davco [Exhibit A 1.2]. Ms Harvey says she did not make the payment to Instant Bins at the beginning of August. When the
MYOB program was ceased at Mr De Petra’s direction the business used Banklink which was controlled by Mr De Petra’s
accountant. Ms Harvey says that she would be faxed a list of cheque numbers and she would have to indicate to who they were
to be paid.
5
Ms Harvey says that she has earned $6,991.11 since the time of her dismissal in casual employment doing market research.
She sought work through the newspapers and did a retraining course.
6
Mr De Petra in his answer and counterproposal states as follows—
“Audrey Harvey was employed by LRC Pty. Ltd for a period of 8 months from 9/1/02 till 30/8/02.
Before Audrey commenced employment, the standard of work expected and the full scope of the job were explained
clearly and in full to her, during her employment I do not disagree with her statement that “the office was clean, her
telephone manner was good, and the filing was neat and tidy”. However the manner in which her main duties which she
has clearly stated as “Bookkeeping, MYOB, Accounts and Electronic Banking”, were carried out was far from acceptable
and did not meet the standards that were discussed on commencement of her employment.
I always highlighted Audrey’s mistakes to her and gave her a chance to rectify them; I feel that as an employer I gave
more than ample time to improve her work, over the period of 8 months she was granted 3 extensions on her probation
period in the hope that she would improve. I discussed the problems with her regularly but no improvements were made.
Due to the nature of the mistakes usually involving monies owed to suppliers I lost all confidence in her and had to
constantly check her work, which meant me spending lengthy periods in the office, instead of being on site to supervise
my contractors in order to run a smooth operation.
Her manner towards myself (The owner and director of the Company) when questioned about her ongoing mistakes was
always argumentative. This eventually led to an irreconcilable breakdown in our working relationship which I was no
longer willing to tolerate.
Listed below are a few examples of her unacceptable work. Evidence is available on request.
1.
Payment to contractor entered on Banking System for Electronic Transfer, then the same bill paid again by cheque
for the sum of $7046.64
2.
Payment made to contractor on 14th August 2002. Procedure is to enter on Job Cards to enable us to bill the client,
as of 3rd September this was still not done.
3.
Requested that final account for the sum of $l0,000 be made out for client on 6th August 2002. As of 21st August
2002, nothing had been done.
4.
Simple verbal requests to fax suppliers and order certain quantities of materials not carried out correctly, this then
resulted in me phoning the suppliers and getting the materials returned which in turn created costs
5.
A checklist was needed for simple tasks when locking up the office as they were quite often forgotten for example
a:
Office lights
b.
Turn off photocopier
c.
Closing Safe
d.
Turn on Answering Machine
e
Set Alarm System”
7
Mr De Petra gave evidence that prior to employing the applicant he had a secretary for a few months, ie Monica Valli, and
prior to that he had a secretary for 11 years. He describes her as follows—
“Not that she was anything - - anything special, I don’t believe, but she did grow with the company and she was running a
pretty basic manual MYOB system.” (Transcript pg 77)
She moved to Exmouth. At that time he says he used a basic, manual MYOB system. He says that at interview he mentioned
that Ms Harvey would need to be familiar with computers and the MYOB system was also mentioned. He says that when Ms
Valli and Ms Harvey worked for him his business was sliding. He now has a secretary and is not having any problems with
her. He describes himself as a very approachable person.
8
Under cross-examination Mr De Petra says, in response to why he dismissed Ms Harvey, that he had four lengthy discussions
with her about her performance prior to her termination. He says that one of these discussions occurred in July and they
discussed the general running of the office and the problem with reconciling accounts. He says that he also discussed giving
her an extension of time. This discussion was not recorded in his diary. He says that he tried very hard to work with Ms Harvey
but they did not get along and it was not working.
9
I have no hesitation accepting the evidence of Ms Harvey over that of Mr De Petra. She was very consistent, precise and
credible in her evidence and under cross-examination. It is clear that she was left to run the office and did so and that Mr De
Petra became unhappy about the handling of accounts and about Ms Harvey. The two, as personalities, did not seem to get
along. The following exchange is enlightening; Mr De Petra queried Ms Harvey about the MYOB system and how his
previous office manager had managed the office. He then admits, referring to his previous employee, as follows:
“I didn’t know what she was doing, to be quite honest. All I knew was the office was functioning.” (Transcript pg 45)
My clear impression is that the same is true of Ms Harvey. Namely, Mr De Petra did not know what she was doing, however,
his impression was that she was difficult and the office was not functioning.
10 At various points in the cross-examination Mr De Petra in seeking to clarify issues found himself agreeing with Ms Harvey’s
evidence. In a later exchange under cross-examination, which I also consider to be indicative of the working relationship, Mr
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De Petra refers to Ms Harvey at one point as being argumentative. He also refers to her as being strong minded. She agrees that
he did remark at one stage that she was strong minded but she says:
“I just have a sense of how to do things right and how things should be done right.” (Transcript pg 49)
Yet Mr De Petra goes on to agree with Ms Harvey that he did ask her to come in and sort out the mess that the office was in. In
other words it was up to her to organise.
Mr De Petra contends that Ms Harvey was under probation at the time of dismissal. He says that she commenced on three
months probation and that this was extended. Ms Harvey says that she was never on probationary employment. As indicated, I
have much greater confidence in the evidence of Ms Harvey over that of Mr De Petra. However, more specifically I do not
consider, given the evidence of Mr De Petra, that it is credible to suggest that he had difficulties with her as early as 5 March
2002 and yet chose to extend her probation on at least one occasion. There is no record or diary note regarding probation or an
extension of probation. Exhibit A8 which is Mr De Petra’s diary note of 5 March 2002, according to his evidence, states that he
“could not stand her” and then refers to various complaints about her behaviour and work. That diary reference also suggests
that he gave her a warning at that time and states that “things were not going too good at all”. I consider that it is improbable
that Ms Harvey was ever under probation and I find that her employment was not subject to a period of probation.
I should also say that the clear impression I formed of Ms Harvey at hearing was that if such problems had arisen and she had
been spoken to about them she would have most probably corrected the problem straightaway or left her employment. Exhibit
A5 is an example of this whereby an issue to do with closing the office arose and on her evidence, which I accept, and which is
not challenged to any degree by Mr De Petra, she implemented an immediate regime to address the issue.
Finally, and more specifically, there is an exchange between Ms Harvey and Mr De Petra at Transcript pg 52. Mr DePetra
queried Ms Harvey as to whether there was a trial period when she first commenced employment. He asked her,
“Did I not say to you that if we have a personality clash or I can’t get on with you or you can’t get on with me, we have - we both have the option to go our own ways without any animosity?---Yes.
Did I say that or not?---But you never specified any trial period. Any length. So was the 8 months the trial period?
I’ll agree with that. Okay?---Thank you.”
In other words if there was a personality clash or if they could not get on then each was free to go their own way without any
animosity, but no trial period or probation was agreed.
I need to say more about the diary notes of Mr De Petra [Exhibits A8, A9 and A10]. It is clear from the text of those entries
and from Mr De Petra’s evidence (Transcript pg 79, 80-81) that they are not contemporaneous notes. Mr De Petra says that
they were made two to three weeks after the day in question but that his memory of the events is good. I have doubts that the
notation in [Exhibit A9] which states “so we would give it another 6 weeks” was made only some two to three weeks after
17 or 18 June 2002. This statement of a finite time being given to Ms Harvey, seemingly during which her performance had to
improve, was not backed by any other evidence on behalf of Mr De Petra. It is not supported by the relatively detailed letter of
12 September 2002 [Exhibit A15] in which Mr De Petra outlines the reasons for dismissal. It is also in sharp contrast to
[Exhibit A12] which is a note by Ms Harvey which she says she made on 18 June 2002. In that note she only refers to being
accused of leaving the lights and the photocopier on and to stay out of his way the next day. She says “I am beginning to feel
he doesn’t like me or want me here”. I have no doubt, having witnessed Ms Harvey give evidence, that if she had been told that
she was given six weeks more in her job then this would have been recalled and noted. As stated her recall appears both clear
and precise.
I turn to the complaint concerning the use of the MYOB program. Mr De Petra appears to attach considerable importance to
this and complains that he went down this path because of Ms Harvey and it did not work and was expensive for him. Yet a
fair reading of the evidence would suggest that Ms Harvey suggested that the program would be useful due to the poor state of
the office paperwork. Mr De Petra agreed to the implementation of the program, with the endorsement of his accountant. He
agreed to engage outside assistance to implement the program and then abandoned the program before it could be fully
implemented, and refused to allow Ms Harvey to use it again. It is hard to see how Ms Harvey should be criticised for this.
More importantly Mr De Petra directed that the program be abandoned in March 2002 and Ms Harvey was dismissed in
August 2002. She certainly should not be penalised, so far down the track for the MYOB program, on Mr De Petra’s evidence,
seemingly disrupting the smooth functioning of the office.
Mr De Petra in a letter [Exhibit A19] to Mr Trainer, agent for the applicant, refers to a number of complaints concerning Ms
Harvey’s work performance. He alleges that she either got wrong certain payments, orders or banking and did not follow up
properly on some accounts even though instructed to do so. I do not intend to go to each of these issues. In simple terms some
of the respondent’s complaints relate to a period after Ms Harvey’s termination or after her employment and I have confidence
that Ms Harvey’s evidence can be accepted on each of these points. Mr De Petra agrees that Ms Harvey was organised and
having seen both persons give evidence I consider that it is more likely that any difficulties arose from a lack of instruction by
Mr De Petra, not a lack of application by Ms Harvey. There was clearly a difficulty in communication between Mr De Petra
and Ms Harvey and I consider that the source of that difficulty was mostly Mr De Petra. Ms Harvey seemingly failed to
become an “extension of his brain” and cannot be blamed for that.
There was a clash of personalities between Mr De Petra and Ms Harvey; not in the sense of a hostile conflict but instead not
being able to get along together and understand each other in a small office environment. This was apparent to Ms Harvey at
least from 18 June 2002. Notwithstanding this I do not consider that Ms Harvey’s application to her duties was deficient in
anyway. Additionally, I do not accept that Mr De Petra warned Ms Harvey about her performance or advised her that her job
was at risk (Margio v Fremantle Arts Centre Press 70 WAIG 2559 @ 2561). Instead I consider that Ms Harvey worked
conscientiously to improve the office administration which had been left in a disorganised state prior to her commencement.
Having reached these conclusions I do not consider that Ms Harvey was afforded a fair go all round (Undercliffe Nursing
Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG
385). Her position was intended to be a long term job. She was dismissed initially without adequate reason and later received a
letter explaining the reasons, which to a very large degree had not been canvassed with her previously. The letter reinforces my
view that Mr De Petra simply could not get along with Ms Harvey. In all the circumstances I find that Ms Harvey was
dismissed unfairly.
Reinstatement is not a practical option in my view. The employment relationship has deteriorated to such an extent that it could
no longer work. Ms Harvey has sought and obtained work since her termination. Ms Harvey states at Transcript pg 40–41 that
the only employment since the time of termination has been as a casual employee undertaking market research and that she has
earned just under $7,000.00. She states that she worked also for a Mr Roopes from CSI in Hamilton Hill for 4 hours. She also
spent 2 weeks working for a timber yard setting up their MYOB accounts. Ms Harvey spent three weeks in a government
retraining course for people over 45. Ms Harvey also states that she was recently offered a job through a friend, possibly
managing a hotel in York, however this was declined as she did not wish to return to that industry. The submission of the
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applicant’s agent Mr Trainer is that she has earned a total of $6,991.11 since termination which took effect on 30 August 2002.
I accept this and infer from the payslips tendered that this is a gross figure. Her weekly salary with the respondent was
$425.00 gross per week [Exhibit A16].
I turn now to calculate the applicant’s loss and determine compensation in accordance with the principles outlined in Ramsay
Bogunovich –v- Bayside Western Australia Pty Ltd 79 WAIG 8. Some 28 weeks have elapsed from dismissal until the time of
hearing during which Ms Harvey would, but for her dismissal, have earned $11,900.00 gross. From this must be deducted the
applicant’s efforts in mitigation being $6,991.11 gross, leaving an amount of $4,908.90 gross to the nearest cent (rounded).
Mr Trainer in his closing submissions says as follows—
“We say that the evidence before you indicates that the loss will be, at least in the short term, ongoing, and we say that the
Commission is entitled therefore to make some assessment at least of how much further - and we would say that you
couldn’t conclude less than a month further - into Ms Harvey’s period beyond the job that she is not in that position.”
(Transcript pg 94)
Having regard to Mr Trainer’s submission there is insufficient evidence from the applicant as to what ongoing loss is being
suffered. Her evidence in chief is that she is currently employed as a casual market researcher, but does not disclose her current
income. The applicant has not provided to the Commission any calculations in support of her contention that there is an
ongoing loss or how this should be calculated.
Exhibit A17 is a bundle of payslips from UWA and Surveys QA Pty Ltd, ie some of Ms Harvey’s employers since the time of
her termination. Seemingly from [Exhibit A16] the applicant earned $358.00 net weekly. From [Exhibit A17] which appears to
be her most recent payslip, and is dated 23 February 2003, it appears that she has earned $310.74 net weekly. However, the
payslips provided are not complete and show considerable variation in payments. It is therefore difficult to make any
reasonable assumptions about the ongoing loss. Accordingly, I would make no finding as to ongoing loss.
Given the reasons expressed above I would find that Ms Harvey was dismissed unfairly on 9 August 2002 and should be
awarded in compensation of $4,908.90 gross less any taxation due to the Commissioner of Taxation.
_________
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Supplementary Reasons for Decision
Parties were asked by letter dated 23 May 2003 whether they sought a Speaking to the Minutes. The Minute of Proposed Order
awarded the applicant a sum in compensation of $4,908.90 less any taxation payable to the Commissioner of Taxation. The
Commission was advised on 4 June 2003 by letter from the agent for the applicant that the applicant sought a variation to the
order. The letter states in part—
“Further to our discussion yesterday, I confirm that the applicant in the matter seeks a variation to the terms of the order
by the inclusion of a time for compliance. Given that the draft Minutes have been available to the parties for some time,
the Respondent ought to be in a position to comply with an order within seven days. We therefore ask that the order of the
Commission provide seven days for compliance.”
My Associate was instructed to contact Mr De Petra by telephone on 4 June 2003 to ascertain his views as to whether he
agreed to the insertion in the order of a seven day time limit. Mr De Petra advised that he would not agree to a seven day time
frame and that the amount ordered was too much to pay in one sum. The respondent further advised that he was unwilling to
pay the money in a lump sum as the applicant may spend it all at once and that he intended to pay the amount in instalments.
Having considered the submissions of the parties I consider that it would be reasonable for the payment to be made in full to
the applicant within fourteen days of the order issuing.
_________
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_________________________________________________________________________________________________________
Result
Applicant dismissed unfairly; compensation awarded
Representation
Applicant
Mr K Trainer as agent
Respondent
Mr G De Petra
_________________________________________________________________________________________________________
Order
HAVING heard Mr K Trainer on behalf of the applicant and Mr G De Petra on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
(1) DECLARES that the applicant, Audrey Jean Harvey, was unfairly dismissed by the respondent on the 9th day of
August 2002;
(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the respondent do hereby pay within 14 days of this order, as and by way of compensation, the
amount of $4,908.90 to Audrey Jean Harvey less any taxation that may be payable to the Commissioner of Taxation.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08370
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MELINDA KOSTOVSKI, APPLICANT
v.
GULL PETROLEUM (WA) PTY LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
TUESDAY, 6 MAY 2003
FILE NO.
APPLICATION 260 OF 2003
CITATION NO.
2003 WAIRC 08370
_________________________________________________________________________________________________________
Catchwords

Harsh, oppressive and unfair dismissal – Extension of time for application to be referred to
Commission – Application referred outside of 28 day time limit – Relevant principles to be applied –
Commission not satisfied applying principles that discretion should be exercised – Extension of time
to accept referral not granted – Application dismissed for want of jurisdiction – Industrial Relations
Act 1979 ss 29(1)(b)(i),(2)&(3)
Application dismissed

Result
Representation
Applicant
Ms M Kostovski on her own behalf
Respondent
Ms J Auerbach of counsel
_________________________________________________________________________________________________________

1.

2.
3.
4.

5.

6.

7.

Reasons for Decision
(Ex tempore)
The Commission has listed this matter of its own motion for the purposes of considering whether it ought exercise its
discretion pursuant to ss 29(2) and (3) of the Industrial Relations Act 1979 (“the Act”) to extend time for the purposes of
receiving the applicant’s claim, the application having been filed on 28 February 2003. It is common ground that the
applicant’s employment came to an end on or about 16 December 2002, therefore the application as filed is some 28 days
or thereabouts, out of time.
The application itself alleges that the respondent, Gull Petroleum (WA) Pty Ltd harshly, oppressively or unfairly
dismissed her on or about 16 December 2002 from her position as a console operator at the respondent’s premises on
Great Eastern Highway in Burswood.
The applicant, it is common ground, was casually employed and was employed, it appears, on the material before the
Commission, pursuant to a state workplace agreement executed in or about June 2002.
The applicant alleges that her employment came to an end on 16 December 2002 in circumstances which are
controversial. She says in brief to the Commission that whilst serving and working in the service station on the day in
question she had what was described, I think, fairly, as an altercation with a co-employee as a consequence of which she
left the premises alleging she was in receipt of abuse and generally inappropriate conduct by the other employee.
As a consequence of that at about 2.30 pm on the day, that is, 16 December, telephone contact was made with the
manager of the site whose name has not been indicated to the Commission. It appears that following that telephone call
the matter was placed in the hands of the respondent’s area manager which ultimately, according to a document before
the Commission by way of exhibit A1 being a letter of termination of employment of 16 December 2002, the applicant’s
employment as a casual console attendant was terminated on a variety of grounds which are particularised as follows.
Reference is made to previous counselling for taking extended breaks during working time. Secondly, it was said that the
applicant refused to serve customers when requested to do so and left the work premises, most particularly on the
respondent’s case, without notification or authority during a busy period of time. The respondent says in the letter that it
had no alternative in those circumstances but to terminate the applicant’s employment.
Thereafter, it seems, the matters relevant to these proceedings then took their course. The applicant told the Commission
that because some time in later 2002 she was presented with what was described as an Australian Workplace Agreement
which appears, on what is before the Commission presently, was unexecuted and unregistered, she thought at the time
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that her employment was terminated that her employment was governed by that instrument and therefore she ought
commence proceedings challenging the termination of her employment in the Australian Industrial Relations Commission
pursuant to s 170CE(1) of the Workplace Relations Act 1996, which she in due course did.
I note, however, that it appears on what is before the Commission presently that that application was not filed with the
registry of the Australian Industrial Relations Commission until on or about the last day for filing of such claims, that is,
21 days after the date of termination of the applicant’s employment.
It is also common ground, and the applicant, to her credit, accepts that prior to the dismissal she was previously
counselled for leaving her workplace without permission although she said to the Commission that subsequently her work
was the subject of some compliment by the relevant manager.
In relation to matters such as this the principles in this jurisdiction are well settled. I simply refer to the decision of the
Commission as presently constituted in Azzalini v Perth Inflight Catering Services (2002) 82 WAIG 2992, in particular,
my observations at para 28 where the Commission set out what it considers to be the relevant principles.
I adopt and apply those principles for the purposes of determining this matter.
Those principles involve a consideration of firstly, the length of any delay; secondly, any explanation for such a delay;
thirdly, the steps taken, if any, by an applicant to evidence non-acceptance of the termination of employment and that it
would be contested; and fourthly, the merits of the substantive application in the sense that there is a sufficiently arguable
case. Finally, the Commission must consider any prejudice that might flow to a respondent as a consequence of granting
an extension of time although the absence of prejudice to a respondent without more is not a sufficient ground of itself.
The Commission has considered the submissions and material before it. In relation to the first factor, that is, length of
delay, in my opinion, the delay is a significant delay, that being some 46 days or thereabouts between the termination of
employment and the date these proceedings were commenced. The applicant explains that by saying that when she
became aware that the federal proceedings were not the appropriate jurisdiction, she immediately commenced these
proceedings on or about the same time, that being 28 February 2003.
Secondly, in relation to the explanation for the delay, as I have already mentioned in brief, the applicant says she was
confused and thought the Australian Workplace Agreement applied to her employment and therefore she ought to
commence proceedings in the Australian Industrial Relations Commission. She did so, however, I have noted that she did
not do so until on or about the last day for commencing those proceedings in that jurisdiction and there was little or no
evidence before the Commission to indicate to it any other steps that were taken prior to that time to properly ascertain in
which jurisdiction the applicant should commence these proceedings.
I note, however, that in a letter from the respondent which was dated 8 January 2003 and tendered as exhibit R1 in these
proceedings, the applicant wrote to the respondent on or about 3 January 2003 complaining about her termination and
raising concerns regarding the circumstances, it would appear.
The applicant told the Commission she did attempt to obtain legal aid, but was not able to do so apparently. As I have
mentioned no other steps appear to have been taken by her to ascertain what her position was in terms of the appropriate
forum to commence these proceedings, either by way of contacting an adviser, a solicitor, an agent or any relevant
government agency.
In my opinion there is an onus on employees who wish to commence proceedings in this jurisdiction to take all
reasonable steps to ensure that they are commencing proceedings in the appropriate jurisdiction. The commencement of
proceedings is a matter not to be taken lightly, in my view, and there is some obligation on an employee to take those
sorts of steps, in my opinion.
It is also significant to note that according to the respondent’s counsel it filed a motion for dismissal of the proceedings in
the Australian Industrial Relations Commission for want of jurisdiction at a time which would have made it apparent, in
the respondent’s submission to the applicant, that the federal jurisdiction was not the appropriate jurisdiction, and
moreover, at such a time when these proceedings could have been commenced by the applicant within time.
It is significant to note that despite that, no steps were taken by the applicant for a considerable period of time until
28 February 2003 when these proceedings were commenced.
As to the merits of the matter, necessarily in matters of this kind the materials and submissions in evidence before the
Commission are somewhat scant. Whilst I have some concerns as to the manner of the termination as it was effected by
the respondent, I am not persuaded on what is presently before the Commission, that the applicant’s case is overly strong.
The Commission must emphasise, as the Commission did in Azzalini at para 28 of the reasons for decision to which I
have referred, that prima facie, time limits imposed by the Act in this jurisdiction are to be complied with and it is for an
applicant to establish the circumstances such that the discretion to extend time should be exercised in his or her favour.
Secondly, an extension of time is not automatic and the discretion residing with the Commission to extend time is for the
purpose of enabling justice to be done between the parties. And thirdly, it is for an applicant to demonstrate that strict
compliance with s 29(2) of the Act requiring claims to be filed within 28 days will work an injustice and be unfair in all
of the circumstances.
Having considered all of the materials before the Commission and applying the principles of the Commission as presently
constituted in Azzalini, I am simply not persuaded on what is before the Commission that I ought to exercise my
discretion to grant an extension of time. For those reasons the extension of time is refused and the application is dismissed
for want of jurisdiction and the Commission so orders.
_________
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_________________________________________________________________________________________________________
Result
Application dismissed for want of jurisdiction
Representation
Applicant
Ms M Kostovski on her own behalf
Respondent
Ms J Auerbach of counsel
_________________________________________________________________________________________________________
Order
HAVING heard Ms M Kostovski on her own behalf and Ms J Auerbach of counsel on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

____________________
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Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)
On 11 March 2003 the applicant, Mrs Eileen Massandy, made application to the Commission pursuant to section 29(1)(b)(i) of
the Industrial Relations Act 1979 (“the Act”) alleging that she had been harshly, oppressively and unfairly dismissed by the
respondent, Fred Margaria Cleaning Services. The date of termination in the application is 7 February 2003 and the application
was lodged in the Commission on 11 March 2003.
Section 29(3) of the Industrial Relations Act 1979, is a provision inserted to provide for a discretionary decision by the
Commission to accept an application beyond the 28 days time limit where, in the Commission’s view, it would be unfair not to
do so.
Section 29 of the Act, in part, reads as follows—
“(2)
Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day on
which the employee’s employment is terminated.
(3)
The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so”.
Prima facie, however, by virtue of the time limit, a matter is required to be within time unless of course there is good reason for
it not to be so, and in that sense all applications are to be treated expeditiously.
The considerations relevant to whether it might be considered unfair not to accept the application are covered in the decision of
the Senior Commissioner in Anthony William Andrew v Metway Property Consultants and Auctioneers 82 WAIG 3260, and
the decisions therein referred to, being Clark v. Natures Cargo (1999) 95 IR 201 and Clark v. Ringwood Private Hospital
(1997) 74 IR 413. The factors to be taken into account, which are the factors that I consider relevant, are whether there is an
acceptable explanation for the delay, the merits of the substantive application, whether the applicant took steps to make it clear
to the respondent that he or she contested the termination, and the prejudice to the respondent. They are factors that are well
covered in those decisions, and should be applied in this instance.
I will accept the referral of the application out of time for the following reasons. I consider it would be unfair not to do so
because the applicant was dismissed without notice on 7 February 2003, and on the face of it, was dismissed without warning.
The applicant was on probationary employment at the time, which is a period of employment which forms part of the selection
process. That is the respondent is still in the process of determining whether the applicant should continue in employment.
Nevertheless, the applicant is still entitled to notice and is still entitled to be counselled about her work.
The point of conflict appears to be, on the evidence of both parties, a disagreement in respect of whether there was adequate
time to complete duties. That does not negate the requirements on the respondent to at least terminate on notice and to give
some form of warning or counselling to the applicant. So in respect of the merits of the claim, prima facie the application has
merit. The substance of that I will determine another day.
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In respect to the question as to whether the respondent had been forewarned of the application, the letter of 28 February
2003 [Exhibit A1] is clear. The respondent was warned of the applicant’s concerns and the evidence is there was no response
to that letter on behalf of the respondent. The evidence is that after that time the applicant then took steps to make the
application.
In terms of the delay, the delay is four days. Now, whilst the delay is not lengthy, applications need to be on time. The
explanation for the delay is this. The applicant’s letter was sent on Friday, 28 February 2003 and no response was received to
the letter. The following Monday, 3 March 2003 was a public holiday. The evidence of Ms Cunniffe is that she attended at the
Commission approximately a week and a half prior to the lodgement of the application. The dates stipulated in the evidence of
the applicant are not precise but it would appear to be around 4 March 2003 that she obtained the relevant forms.
The evidence of Ms Cunniffe is that she read the form and realised it needed to be within a certain time limit. She says 21 days
when in fact the time limit is 28 days. The evidence of the applicant then is that one of her children was sick during the week
the application was due. Whereby I have sympathy for that particular issue it is not of itself telling. The application was due on
Friday, 7 March 2003. The evidence is that over that weekend another of the applicant’s children was taken to hospital. She
then completed the application with her sister on the following Monday night and lodged it on Tuesday, 11 March 2003 at
approximately 2.30pm in the afternoon.
So the delay incurred is basically Monday and half of Tuesday. In the circumstances, particularly the lack of response from the
respondent, then the illness and hospitalisation of the applicant’s children, the reasons for the delay are understandable.
In respect of the prejudice to the respondent, there is no prejudice to the respondent above and beyond having to face an
application for unfair dismissal. For the reasons expressed I will issue a declaration that it would be unfair not to accept the
application pursuant to section 29(3).
_________

2003 WAIRC 08426
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
EILEEN MASSANDY, APPLICANT
v.
FRED MARGARIA CLEANING SERVICES, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
TUESDAY, 3 JUNE 2003
FILE NO.
APPLICATION 318 OF 2003
CITATION NO.
2003 WAIRC 08426
_________________________________________________________________________________________________________
Result
Application out of time accepted
Representation
Applicant
Ms M Cunniffe as agent
Respondent
Mr J Faulkner
_________________________________________________________________________________________________________
Order
HAVING heard Ms M Cunniffe on behalf of the applicant and Mr J Faulkner on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby declares—
THAT it would be unfair not to accept Mrs Massandy’s referral under s.29(1)(b)(i).
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
____________________

2003 WAIRC 08312
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SHANE JOESEPH MORETTI, APPLICANT
v.
CANNING VALE WEAVING MILLS LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
WEDNESDAY, 14 MAY 2003
FILE NO.
APPLICATION 355 OF 2003
CITATION NO.
2003 WAIRC 08312
Unfair dismissal – extension of time to file application
_________________________________________________________________________________________________________
Result
Extension of time - dismissed
Representation
Applicant
Mr S.J. Moretti appeared on his own behalf
Respondent
Ms B. Arthur appeared on behalf of the Respondent
_________________________________________________________________________________________________________
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Reasons for Decision
(Ex tempore as edited by the Commissioner)
This is an application by Shane Joseph Moretti (the Applicant) for an extension of time to file an application which seeks
orders under section 23A of the Industrial Relations Act 1979 (the Act) against Canning Vale Weaving Mills (the Respondent).
The subject of the application as filed is that the Applicant says that he was, after entering into a three months fixed time
contract with the Respondent, given no notice that the contract was going to expire or an option for renewal. By his admission
the contract came to an end by effluxion of time and he says that is unfair.
During the hearing he sought leave to strike out a claim for $2000.00 in lieu of notice. Leave was granted.
The Applicant was first employed in a fulltime position with the Respondent in 1998. That employment contract came to an
end by resignation in June 2002. The parties then made a new contract which involved part-time employment; they then made
another fresh contract, which contract is the subject of these proceedings on 1st October 2002. The details of that contract
(Exhibit M1) were transmitted to the Applicant by a letter signed by Ms Brooke Arthur, the Personnel Manager of the
Respondent. The letter was returned to the Respondent having been signed by the Applicant accepting the terms and conditions
of employment therein. The position was a payroll administrator; the commencement date of the contract was 1st October
2002, it specifies an hourly rate of $25.00. Terms of engagement relevant to the proceedings are as follows: A three months
fixed term contract which may be extended by mutual agreement; review date of this contract to be on or before 31st December
2002. There are other provisions not relevant to these proceedings concerning superannuation, hours of work, sick leave and
holidays and a confidentiality requirement.
The fixed term contract continued until 31st December 2002. The evidence of the Applicant is that prior to that date there were
no discussions between the parties which may have led to a renewal as could be said to be predicted in the ‘Terms of
Engagement’ clause of the contract. On the evidence the review date provided an option for extension that was never exercised
and this was confirmed by Ms Brooke who appeared for the Respondent. To complete the picture of the employment contract,
it is agreed by the Applicant that he was paid what he described as an ex-gratia payment of $4000.00. This payment was
offered as an incentive for him to finish off the job fully by 31st December 2002 and to provide one week handover. It is also
admitted by him that the $4000.00 was paid in two equal moieties on 31st January and 28th February 2003.
After he left the Respondent’s employ on 31st December 2002 the Applicant had a series of email communications with one
Marcello Cabrera who apparently was his supervisor. The substance of those emails goes to the amount of taxation on the exgratia payment.
The preceding recitation is sufficient summary of the facts of the matter for the purposes of these Reasons for Decision.
The Commission is asked to extend the time to file the application. The time limits imposed by the Act in s.29(2) are to be
complied with prima facie. If they are not to be complied with, an Applicant has to establish the circumstances where the
discretion to extend time, which is resides in s.29(3) of the Act should be exercised in his favour. It is not automatic, it is a
discretion that resides in the Commission the sole purpose of which is to do justice between the parties. The Applicant has to
demonstrate to the Commission that a strict compliance with s.29(2) would work an injustice against him and would be unfair
in all of the circumstances.
There are a number of considerations that have been established by the Commission in Nicole Azzalini v Perth Inflight
Catering (2002) 82 WAIRC 2992 as to whether it would be fair or not to extend time. First, the length of any delay, and in this
case it is three months. That is an extensive period given that the purpose of the time limit of 28 days is to allow matters
relating to unfair dismissal to be decided as close to the time that the dismissal occurred as is practicable. The delay in this
application is almost three times the period provided in the Act.
The explanation for the delay is also relevant. The Applicant provides no explanation for the delay other than that he was
exchanging emails with a representative of the Respondent. But those emails related to the mode of taxation of the ex gratia
payment that was made to him, they did not raise issues of the dismissal itself as the considerations in Azzalini (ibid) require.
The third limb of establishing that there would be injustice is the steps that were taken by the Applicant to inform the
Respondent that the termination would be contested. There were none.
The final issue to be considered is the merit of the substantive application in the sense of whether there is a sufficiently
arguable case. I deal with that matter now because it is important. The contract between the parties is only the contract they
made between 1st October and 31st December 2002. The other relationships, and they had two different types of employment
contract as far as I can ascertain, are not relevant to the extant application. What is before the Commission is a three month
fixed term contract with an option for renewal. That option was not exercised by either party. The contract of employment
came to an end by effluxion of time on 31st December 2002. It is fair to say from the Applicant’s evidence that he understood
that; he knew that it would come to an end on 31st December 2002. It is clearly the law that there can be no dismissal in such a
circumstance (see Sir Charles Gairdner Hospital v ALHMWU (1994) 74 WAIG 2319). The employee has a right to bring an
application to the Commission under s.29 of the Act if, in the case of an employee, that he has been harshly, oppressively,
unfairly dismissed for from his employment. There are two conditions precedent for that right to be exercised first, that the
applicant was an employee, and this Applicant clearly meets that test, that is admitted. But in this case, he was not dismissed so
the jurisdiction which resides in the Commission to hear the industrial matter referred under s.29 of the Act does not arise and
this application is without jurisdiction in any event.
Even if that is wrong, there can be no unfairness when a contract comes to an end by effluxion of time, for the reasons I have
set out before. A key to whether an extension of time ought to be granted is whether there is a sufficiently arguable case. There
is no case at all in this instance to be argued. It would be wrong, in those circumstances, to grant an extension of time and I
decline to do so and the application must therefore be dismissed.
An order of dismissal will issue accordingly. I make the following comment. It appears to me that the Applicant’s concerns
relate to taxation. These are not matters that can be determined by this Commission. Tax, if any, to be paid arising from an
employment contract is determined by the Commissioner of Taxation exercising powers under the Taxation Assessment Act
1936. If the Applicant has any issues relating to taxation, of the amount of taxation on moneys paid to him by the Respondent,
he has to take that up with the appropriate authority enforcing the Taxation Assessment Act.
_________
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2003 WAIRC 08313
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SHANE JOESEPH MORETTI, APPLICANT
v.
CANNING VALE WEAVING MILLS LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
WEDNESDAY, 14 MAY 2003
FILE NO.
APPLICATION 355 OF 2003
CITATION NO.
2003 WAIRC 08313
_________________________________________________________________________________________________________
Result
Dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Mr S.J. Moretti on his own behalf and Ms B. Arthur who appeared on behalf of the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the application for extension of time be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,
Commissioner.

[L.S.]
____________________

2003 WAIRC 08260
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NATHAN JAMES ROBERTS, APPLICANT
v.
JOHN RYAN OWNER OF METRO SECURITY SERVICES, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
THURSDAY, 1 MAY 2003
FILE NO.
APPLICATION 242 OF 2003
CITATION NO.
2003 WAIRC 08260
_________________________________________________________________________________________________________
Result
Application lodged out of time dismissed.
Representation
Applicant
Mr N. Roberts
Respondent
Mr S. Blyth (of counsel)
_________________________________________________________________________________________________________

1
2

3

4

5

6

7

Reasons for Decision
(Extemporaneous)
The applicant in this matter, Mr Nathan Roberts was employed as a security guard between 15 January 2003 and 28 January
2003. The correct identity of his employer is in dispute but that is not a critical issue at this stage.
Mr Roberts was dismissed on 28 January 2003. On 26 February 2003 he referred to the Commission a claim of unfair
dismissal. By s.29(2) of the Industrial Relations Act 1979 the claim should have been referred to the Commission within
28 days of the day his employment terminated. Accordingly, his referral is one day out of time.
By s.29(3) of the Act, the Commission may accept a referral that is out of time if the Commission considers it would be unfair
not to do so. I propose to decide the matter by considering the reason for the delay, the merits of the claim of unfair dismissal,
whether the respondent knew that Mr Roberts would be challenging his dismissal and what prejudice there will be to the
respondent if the referral is accepted (Andrew v. Metway Property Consultants (2002) 82 WAIG 3260).
Firstly, in relation to the reason for the delay. I have some sympathy for Mr Roberts’ position when he says he did not have the
money for the filing fee. I accept that generally an employee who is dismissed might find it difficult to find money in his or her
particular circumstances. Certainly Mr Roberts has indicated that he had other debts that, for whatever reason, he had to put
first.
However, I confess that I was not entirely persuaded as to the reason for not having money for this claim given Mr Roberts’
strong denial of the allegation that led to his dismissal. That is, I accept that the allegation that led to the decision to dismiss Mr
Roberts is a serious allegation and I would have thought that that would have meant he would give a greater priority to
ensuring that the money he had went towards an unfair dismissal claim.
In relation to the second matter, the merit of the application, I find against Mr Roberts for this reason. I find that he was
dismissed for two reasons as he himself has stated in his application. I accept that the separation certificate gives only one
reason. However, I also accept that if this matter went to a hearing it is likely, or more likely than not, that Mr McInerney’s
evidence would be that there were two reasons for the dismissal.
This has to be seen in context. Mr Roberts was on probation and he was only in the first 10 days of his employment. It is clear
that a probationary period is an extension of the hiring process and that during a period of probation both the employer and
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employee can bring the probationary period to an end in a far easier way in the sense of the process to be followed than in the
case of an employee who is not on probation (East Kimberley Aboriginal Medical Service v. Australian Nursing Federation
(2000) 80 WAIG 3155).
Within his 10 days’ employment Mr Roberts had already received one written warning that, I understand from his statement,
he agrees was validly given. He apologised for that but nevertheless he already received one written warning. The evidence
will be that he also had received two verbal warnings. He states that he did not. However, his claim, if it went to a hearing,
would be on the basis that evidence would be called that he also received two verbal warnings. All of this occurring within the
first 10 days of probationary employment.
That of itself is a matter of some seriousness from the Commission’s point of view because the Industrial Relations Act
1979 in s.23A(2) requires the Commission to take into account whether an employee was subject to a written period of
probation and had been employed for less than three months. That makes Mr Roberts’ task of showing the merit in his
application somewhat more difficult. If one then introduces into it the serious allegation that has been referred to in these
proceedings and which led to the decision to dismiss, then the evidence that is to be brought against Mr Roberts would make
his task, so far as the merit is concerned, quite formidable.
I approach the matter this way. If this application was to go a hearing, the Commission is not to decide whether or not Mr
Roberts did or did not do the matters alleged in the allegation. This is not a court for such a purpose. What the Commission
will have to decide is whether the employer in following an enquiry into the allegation was able to conclude on reasonable
grounds, on the information available to the employer at that time, that the employee was guilty of the misconduct alleged and
that taking into account any mitigating circumstances either associated with the misconduct or the employee’s work record that
such misconduct justified dismissal (Bi-Lo v. Hooper (1992) 53 IR 224 at 229).
On the information as I understand it that the employer had available to him at the time the decision to dismiss was made, I
suspect it is more likely than not, that that test would be met. For that reason I find if this matter went to a hearing, even though
I accept that Mr Roberts denies the allegation, he would find it difficult to persuade the Commission that on basis of the
allegation before the employer, which has now been confirmed in writing, the employer did not in the context of a
probationary employee who in the first 10 days had already received one written and possibly a further two oral warnings have
reasonable grounds for bringing Mr Roberts’ probationary employment to an end.
In relation to the third matter, the respondent was not aware that the dismissal was to be challenged until the papers were
served.
As to the fourth matter, the fact is that the period of delay is only one day. If the sole reason for the Commission’s decision in
this matter related to that one day then Mr Roberts would be bound to succeed. That is because, as has been properly conceded,
the employer has suffered no prejudice by the additional one day.
However, the fact remains that even though the Commission has the power to accept a referral after the period of 28 days, that
does not mean the 28 days loses significance. It is there to bring finality to the period within which a claim may be lodged. It is
there in order to bring to an end the period that the employer has to wait to see whether or not an unfair dismissal claim is
lodged. Even though it is only one day, in the context of Mr Roberts’ probationary employment, and that within the 10 days of
his employment he has already received a written warning, possibly two oral warnings, and an allegation has been made
against him, I have not been persuaded that it would be unfair not to accept his claim.
The application is hereby dismissed.
_________

2003 WAIRC 08261
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NATHAN JAMES ROBERTS, APPLICANT
v.
JOHN RYAN OWNER OF METRO SECURITY SERVICES, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
TUESDAY, 6 MAY 2003
FILE NO.
APPLICATION 242 OF 2003
CITATION NO.
2003 WAIRC 08261
_________________________________________________________________________________________________________
Result
Application lodged out of time dismissed.
Representation
Applicant
Mr N. Roberts
Respondent
Mr S. Blyth (of counsel)
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr N. Roberts on his own behalf as the applicant and Mr S. Blyth (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
THAT the application is hereby dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.

____________________
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2003 WAIRC 08241
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GRAHAM SPARNON, APPLICANT
v.
AIR BP, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE
MONDAY 5 MAY 2003
FILE NO/S.
APPLICATION 722 OF 2002
CITATION NO.
2003 WAIRC 08241
_________________________________________________________________________________________________________
Result
Application for contractual benefits dismissed
Representation
Applicant
Mr P Mullally (as agent)
Respondent
Ms C Kruger (as agent)
_________________________________________________________________________________________________________
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Reasons for Decision
This is an application by Graeme Sparnon (“the applicant”) pursuant to s.29(1)(b)(ii) of the Industrial Relations Act 1979 (“the
Act”). The applicant claims that he is owed three months’ wages under his contract of employment with his former employer
Air BP (“the respondent”). The respondent denies that the applicant is owed any outstanding wages.
Background
The applicant was employed by the respondent as a refueller at Perth Airport between the 17 April 1998 and 20 March 2002.
In 2001 the respondent made a decision to contract out its refuelling operations at Perth Airport. The applicant was one of
17 employees at Perth Airport who was chosen to be made redundant. On 28 November 2001 the respondent wrote to the
applicant advising him of his entitlements under the proposed retrenchment arrangement, which was expected to become
effective on 29 March 2002.
Exhibit A1 is a letter dated 11 January 2002 whereby the applicant confirmed that he accepted being made redundant by the
respondent. Reproduced below is a copy of this letter, formal parts omitted.
“…..
Re: Retrenchment Option
As a result of the discussions held with refuellers on the 20th and 21st November at Perth Airport the company would like
to know your view about accepting the retrenchment option as discussed.
If you would like to choose the retrenchment option would you please tick the box below, sign and date the letter and
return to the Airport Manager on or before the 7th December 2001.
Yours sincerely
Airport Manager
 I would like to accept the Company’s retrenchment option as outlined at the above meetings.
Signature:
(Signed)
Name:
GRAEME SPARNON
(print)
Date:
14/1/2002
“
On 3 March 2002 the applicant was sent a letter by the respondent confirming that his last day of employment would be
20 March 2002 (Exhibit A2). This letter included information on the termination payment that the applicant was to receive,
superannuation information and information on where to obtain assistance with financial planning. The applicant was also
given the opportunity to participate in an outplacement program. A certificate of service was enclosed with the letter, and there
was reference to an exit check list and procedures.
In 2002 the respondent contracted out its refuelling work to Australian Airsupport Services (“Airsupport”). On obtaining the
contract Airsupport advertised for refuellers at a lower rate of remuneration than that paid to the respondent’s refuellers. As
expressions of interest for these positions came from inexperienced people Airsupport entered into a contract with OzJobs, a
division of Employment National, to supply trainers to assist with the training of the new refuellers to be employed by
Airsupport.
On or about 14 March 2002 it became clear to Airsupport and the respondent that Airsupport had not recruited the required
number of trainers through OzJobs. Thus, the respondent made a decision to retain four existing refuellers after 20 March
2002 for a short period to assist in the training of new refuellers. These four refuellers were chosen by the respondent on the
basis of their skills, experience and performance, and they agreed to have their redundancy payments deferred for three
months.
The respondent made it clear to its remaining employees that there would be no other positions available after 20 March
2002 apart from these four positions. This was confirmed in an email to the respondent’s refuellers from the respondent’s Perth
Airport Manager, Mr Chris Taylor on 14 March 2002 (Exhibit A4).
Applicant’s Evidence
The applicant claims that his acceptance of the respondent’s retrenchment package on 20 March 2002 was contingent on the
respondent arranging for him to be guaranteed three months’ employment as a trainer with OzJobs. The applicant stated that he
had a discussion with Mr Taylor in early March 2002 whereby Mr Taylor asked the applicant if he would be interested in a
training job with OzJobs. In early March 2002 the applicant received a copy of an offer of a temporary training position with
OzJobs (Exhibit A3). This offer was as follows, formal parts omitted:
“Dear
We are pleased to offer you a temporary position with OzJobs.
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You will be engaged as a Trainer, working at Perth Airport. The expected period of your engagement will be
approximately 3 months from 20/3/02. The period of the engagement may change. If it does, OzJobs will notify you.
The conditions of your assignment are based on conditions contained in the Transport Workers (Mixed Industries) Award
1984 (hereafter, the “Award”), with the following conditions affecting or replacing some parts of the Award—
1.
You will be employed on a Casual basis for this assignment.
2.
You will be paid a flat rate of $24.00 per hour, with a bonus payment of $500.00 on the completion of
2 consecutive weeks being worked.
3.
If you decide to leave this assignment before it is completed, you are required to give one week’s
notice to OzJobs.
If you have any queries regarding these arrangements, please contact OzJobs as soon as possible.
While you are on assignment at the Perth Airport, you will receive direction regarding duties and hours of work from the
management of our client, Australian Airsupport Services.
If you agree to these arrangements, please indicate this by signing this letter in the presence of a witness, where indicated
below.
Thank you for being a part of the OzJobs team; we look forward to a successful working relationship with you.”
The applicant stated that he was unhappy with the offer and negotiated with OzJobs to be paid at the end of the three month
contract instead of being paid weekly. He stated that on 11 March 2002 Ms Gila Da Cunha on behalf of OzJobs, agreed to this
and a revised contract was drawn up for him to sign. The applicant understood that he would start as a trainer with OzJobs on
21 March 2002.
The applicant stated that he had a meeting with Mr Taylor on 14 March 2002. Mr Taylor informed him that as insufficient
trainers had applied for positions with OzJobs the respondent had made a decision to retain four refuellers as direct employees.
The applicant was unhappy about this and told Mr Taylor that he would take some action over this decision. The applicant
stated that a job as a trainer with OzJobs did not eventuate because the respondent made the decision on 14 March 2002 to
retain four refuellers as direct employees to train the new refuellers. The applicant stated that when he found out about these
four positions he rang Ms Da Cunha at OzJobs and he stated that Ms Da Cunha was surprised when he informed her that
OzJobs had lost the contract to employ trainers. Further Ms Da Cunha was surprised at the respondent’s decision to keep on
four refuellers.
In cross examination the applicant confirmed that he was offered a position as a trainer by OzJobs. It was put to the applicant
that he had until 18 March 2002 to advise OzJobs whether or not he would be interested in a training position with OzJobs.
The applicant could not recall this deadline being put to him. The applicant confirmed that acceptance of the respondent’s
redundancy offer was not a precondition to the applicant obtaining contract training work with OzJobs. The applicant agreed
that he was upset on 14 March 2002 when he found out that four employees were to be retained by the respondent to train new
refuellers in preference to the applicant being chosen. It was put to the applicant that he contacted Ms Da Cunha at OzJobs on
20 March 2002 about taking up a training position. The applicant stated that he did not contact Ms Da Cunha on this date. He
confirmed that Mr Taylor encouraged him to take up a training position with OzJobs.
Respondent’s Evidence
Ms Da Cunha is the Senior Recruitment Manager with OzJobs and held that position in 2002. She confirmed that there was a
contract between Airsupport and OzJobs to recruit approximately eight short term contract trainers to assist in the training of
new refuellers employed by Airsupport. OzJobs agreed with Airsupport on the conditions of employment for these trainers,
taking into account the terms and conditions of the relevant Award. She stated that on or about 11 March 2002 she discussed
the conditions of the training position with the applicant and negotiated with the applicant to defer payment of his wages until
the end of the contract. She stated that when she asked the applicant if he was interested in a training position the applicant
informed her that he would “get back to her”. Ms Da Cunha informed him that he would need to advise her by 18 March
2002 if he was interested in this position. Ms Da Cunha stated that OzJobs had difficulty filling the training positions and she
was aware that the respondent had decided to retain four refuellers as direct employees to undertake the training role. She
stated that when the applicant rang her on 20 March 2002 about taking up a training position with OzJobs, she advised the
applicant that he was too late to take up this role, as he only had until 18 March 2002 to accept the offer made to him by
OzJobs. Ms Da Cunha understood that the applicant was unhappy about not being offered one of the four training positions
with the respondent.
Ms Da Cunha confirmed that she had diary notes of her discussions with the applicant (Exhibit R1). Her diary notes are
reproduced below, formal parts omitted—
“On Thursday 7th March, I offered Graeme Sparnon a position as a staff trainer for approximately 3 months. He was to
decide by Monday 18 March and the position was to start on Thursday 21 March.
On the morning of Friday 8th March, Graeme rang me on my mobile and said “I am not interested”.
On the afternoon of the Friday 8th March Graeme rang me and said “If we could strike up a deal where I don’t get paid
until the end of the assignment, I might consider doing the trainer’s position”.
On Monday 11th March, I rang Graeme to say “Yes, we could do it” and he said he would get back to me.
On Wednesday 20th March, Graeme rang me and said he was upset with BP for not considering him to be one of the guys
to continue on the package they were offering and he wanted to know if he could still have the trainer’s position. I said
“No, you are too late”.”
Ms Da Cunha stated that she was advised by Airsupport on or about 7 March 2002 that they had decided to only fill six
training positions as the response from the existing workforce for refuelling positions had not been positive. Ms De Cunha
stated that Airsupport supplied her with eight to ten names of refuellers to contact for training positions. Ms Da Cunha
confirmed that the applicant asked for a copy of the contract with OzJobs. Ms Da Cunha could not recall the applicant
contacting her on 14 March 2002. When it was put to Ms Da Cunha that her office had faxed a copy of a contract of
employment to the applicant on 15 March 2002, she stated that it must have been someone else from her office who faxed the
document. In the end three trainers were employed on a contract basis through OzJobs to work with the four refuellers kept on
by the respondent.
Ms Da Cunha stated that she recalled that she had a number of discussions between 7 and 18 March 2002 on general employee
issues and the recruitment of trainers with Mr Taylor. Mr Taylor supplied the telephone numbers of the employees who she
approached. She could not recall the exact date when Airsupport advised OzJobs that four employees were to be kept on by the
respondent however, she stated that she was advised of this prior to 18 March 2002. Ms Da Cunha was asked if the applicant

83 W.A.I.G.

16

17

18

19

20

21
22

23
24

25

26

27

28

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1525

had contacted her by the due date of 18 March 2002, would he have been offered a position as a trainer. She stated that it was
possible that he may have been.
Mr Taylor was the respondent’s Perth Airport Manager during 2002. He stated that given that the respondent had contracted
out the refuelling contract to Airsupport all existing refuellers undertaking this work, including the applicant, were to be made
redundant in early 2002. Mr Taylor confirmed that the respondent’s redundancy offer was accepted by the applicant on
14 January 2002.
One of Mr Taylor’s roles was to facilitate interviews with potential trainers or refuellers with both Airsupport and OzJobs. Mr
Taylor confirmed that Airsupport was contracted to supply trainers and refuellers under its contract with the respondent.
Airsupport in turn contracted to OzJobs to fill the temporary training positions required given the lack of experience of the
refuellers who had applied for positions with Airsupport. Mr Taylor recalled that he had a number of discussions with the
applicant and he encouraged him as well as other refuellers to apply for the training positions with OzJobs. He stated that he
told the applicant that he would like him to apply for this position as he respected the applicant’s ability and experience. He
stated that he was aware of the conditions of employment being offered to the trainers by OzJobs however, he had no input into
the letter that OzJobs sent out to potential trainers (Exhibit A3).
Mr Taylor stated that it was clear by about 13 March 2002 that insufficient trainers had applied for work through OzJobs, thus
the respondent decided to retain four direct employees as trainers to ensure that Airsupport was able to honour its contract with
the respondent. The four employees who were chosen were selected on experience and appraisals which had been recently
undertaken. The respondent asked these four employees to defer their redundancy date for approximately three months.
Mr Taylor stated that on 14 March 2002 he distributed an email to the respondent’s refuellers (Exhibit A4). A copy of this
email is reproduced below, formal parts omitted.
“…
Subject: latest situation.
Guys,
Just a quick note to update you all on recent developments.
As Airsupport were unable to recruit a suitable number of trainers with local knowledge to assist with training, we have
reached agreement with four existing BP people to stay on for an additional 4 months employed on agreed terms by BP.
These are Mike Bassett, Graham Morris, Colin Chadwick & Frank Gill. Their function will be to assist with training of
new operators and supporting the transition. The four were chosen after input from several people, and were picked due to
their overall skills, excellent track record and experience.
I must make it clear there will be no other positions available on BP payroll after 20th March.
There is some likelihood that positions relating to temporary training roles may still be avail (sic) with Airsupport. Any
queries on these positions must be directed to Airsupport or via Ozjobs. They will not be available indefinitely so I urge
you to seek out these opportunities should you so wish.”
Mr Taylor stated that subsequent to distributing this email to refuellers the applicant approached Mr Taylor. The applicant
stated that he was unhappy about four employees being kept on as refuellers and he told Mr Taylor that he would take the
matter further.
Mr Taylor stated that at no time did he offer the applicant ongoing employment with the respondent to be undertaken
subsequent to 20 March 2002.
Under cross examination Mr Taylor stated that he could not remember meeting the applicant on 14 March 2002 prior to issuing
the email on that date (Exhibit A4). However, he recalled telling the applicant later on that day when he met with him that
because OzJobs was having difficulty in filling the training positions, four refuellers were to remain employed by the
respondent.
Mr Taylor confirmed that there was no contractual relationship between the respondent and OzJobs. His understanding was
that OzJobs had a contract with Airsupport to supply trainers to train the new refuellers.
Mr Taylor stated that he encouraged all interested employees, including the applicant, to apply for work with Airsupport and
OzJobs. He stated that the position was always going to be fluid because the number of trainers required depended on how
many experienced employees applied for the refueller positions. Even though Airsupport were initially looking for eight
trainers that figure could have been reduced at any time depending on the skills and experience of the trainers who were finally
employed. Mr Taylor stated that it was his view that the applicant had the skills to adequately undertake the training job. When
Mr Taylor distributed his email to refuellers on 14 March 2002 (Exhibit A4) he was operating on the understanding that four
positions were still available to be filled through OzJobs but he was unaware of the exact number of positions Airsupport
would finally require.
Submissions
The applicant submitted that there was an understanding that the respondent had guaranteed him three months’ work as a
trainer subsequent to his contract of employment with the respondent ceasing. The evidence confirmed that there were a
number of discussions between the applicant and Mr Taylor whereby the applicant was encouraged by him to undertake this
training work. On this basis it was appropriate for the applicant to have the understanding that provided he applied for the
training position with OzJobs he would be guaranteed three months’ of extra employment. Therefore he should be paid for this
three months’ work which was guaranteed by the respondent.
The applicant submitted that on the 14 March 2002 when the applicant decided to retain four refuellers as permanent
employees rather than make them redundant at the same time as the applicant this meant that the applicant had no prospect of
ongoing work with OzJobs. Thus, the respondent repudiated its original agreement with the applicant.
The respondent argued that as there was no contractual arrangement between the respondent and the applicant to provide the
applicant employment subsequent to his termination, thus there was no obligation on the respondent to pay the applicant an
additional three months’ in wages. The applicant had not discharged the onus on him to demonstrate that he had a contract with
the respondent which entitled him to the amount claimed. The respondent submits that the evidence clearly demonstrates that
the applicant had no automatic entitlement to work as a trainer for three months subsequent to the applicant being made
redundant. Further, there was no relationship between the applicant accepting a redundancy payment from the respondent and
the applicant being guaranteed work subsequent to his redundancy.
The applicant was not offered employment by the respondent after he was terminated and there was no acceptance by the
applicant of work with the respondent subsequent to his termination, therefore there was no ongoing contractual arrangement
between the applicant and the respondent subsequent to the applicant’s termination. Further, there was no evidence of any
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contractual arrangement between OzJobs and the respondent, as asserted by the applicant, for OzJobs to employ the applicant
for three months after he was terminated by the respondent. OzJobs had a contract with Airsupport, not the respondent. Mr
Taylor’s role was to encourage employees to take up positions with OzJobs and Airsupport, not to act as their agent and offer
employment with these entities. Under its contract with the respondent, Airsupport was obligated to supply refuellers in order
to fulfil its contract with the respondent. There was no obligation on Airsupport or OzJobs to employ any of the respondent’s
former employees once these employees were terminated by the respondent.
As the applicant did not challenge the choice of the four refuellers who were retained by the respondent, there was no issue in
this regard. Further, the applicant failed to take up the offer of a training position with OzJobs of his own volition. By the time
the applicant had decided to take the training job with OzJobs there were no further training positions available.
Findings and Conclusions
In an application for contractual benefits under s.29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject
of the claim is a benefit to which the applicant was entitled under his contract of employment. It is for the Commission to
determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been
denied under the contract of employment, having regard to the obligations on the Commission to act accordingly to equity,
good conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona
Contracting v Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307).
Credibility
Even though there was some conflict in the evidence given in these proceedings I accept that each witness gave their evidence
to the best of their recollection and many of the critical elements relating to this matter were not in dispute. However, I place
more weight on the evidence given by the respondent in this matter as the evidence given by Mr Taylor and Ms Da Cunha was
consistent and corroborated by documentation. Thus, where there is any conflict in the evidence given I prefer the evidence
given by the respondent’s witnesses.
Taking into account my views about the evidence given I make the following findings.
I find that the applicant has not established that he is owed three months’ wages as a benefit under his contract of employment
with the respondent.
Even though the applicant believed that the respondent had guaranteed him an additional three months’ work subsequent to his
termination the applicant was unable to bring forward any evidence in support of this claim. I formed the view that the
applicant was upset about not being given the opportunity to remain employed by the respondent after 20 March 2002. When
the applicant had a discussion with Mr Taylor on 14 March 2002 after being informed of this decision the applicant was very
angry and upset about the respondent’s decision to retain four refuellers as direct employees to train the new refuellers instead
of making them redundant. This distress could have impacted on the applicant’s understanding about his future employment
prospects. Even though the applicant believed he had a right to three months’ additional work subsequent to his termination it
is clear on the evidence given by Mr Taylor and Ms Da Cunha, that there was no agreement between the applicant and the
respondent that the applicant was to be guaranteed employment for a period of three months after termination.
On the basis of Mr Taylor’s and Ms Da Cunha’s evidence I have reached the following conclusions.
There was no link between the applicant accepting a redundancy payment from the respondent and the applicant being entitled
to three months’ guaranteed work as a trainer with OzJobs subsequent to him being made redundant.
There was no contractual arrangement between the applicant and the respondent for the respondent to guarantee three months’
work to the applicant subsequent to his termination.
There was no contractual agreement between the respondent and Airsupport and/or OzJobs for the applicant to be guaranteed
three months’ employment subsequent to his termination by the respondent.
OzJobs had a contract with Airsupport, not the respondent, to supply trainers for the new refuellers.
The applicant had the opportunity to apply for a position as a trainer with OzJobs and it was made clear to the applicant that he
had until 18 March 2002 to indicate whether he wanted to take up this position. The applicant did not indicate to OzJobs by the
due date that he wished to take up this position. The evidence is clear that the applicant was responsible for arranging
employment with OzJobs, and that he failed to do so by the due date. It was not up to the respondent to supply this
employment or guarantee that the applicant would be employed in this position.
I find that the respondent’s decision on 14 March 2002 to retain four refuellers after 20 March 2002 did not impede the
applicant’s ability to take up a position with OzJobs. The applicant was informed on 14 March 2002 of this decision, four days
before the cut off date to apply for a position with OzJobs. Further, the evidence was clear that more than four refuellers were
required to train the new refuellers employed by Airsupport. Thus, even though the respondent decided to retain four refuellers
it did not preclude the applicant from taking up employment with OzJobs.
Given the above, it is clear that the applicant has not discharged the onus on him to demonstrate that he is owed three months’
wages under a contractual arrangement with the respondent.
An Order will issue dismissing the application.
_________
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Order
HAVING HEARD Mr P Mullally (as agent) on behalf of the applicant and Ms C Kruger (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.

____________________
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Reasons for Decision
(Ex tempore)
The substantive application in this matter is one brought by David Suparta, against Swan Transit Operations Pty Ltd by
which application Mr Suparta, as applicant, alleges that on or about 22 November 2002 he was unfairly dismissed as a
bus driver from the respondent’s employment.
I note at this stage that an issue has been taken in the respondent’s notice of answer and counter proposal as to whether
the named respondent is the proper respondent for the purposes of these proceedings. However, I do not deal with and do
not need to deal with that matter at this stage of the proceedings.
The Commission of its own motion listed the present proceedings because the application filed on 4 February 2003 selfevidently is significantly out of time. Depending upon the dates on which the employment, if there was employment,
actually terminated, it seems to the Commission at least the application is some 46 days out of time or thereabouts
therefore the onus is on the applicant to persuade the Commission that it ought exercise its discretion to extend time for
the purposes of s 29 of the Act.
It is trite to observe that s 29(2) of the Act requires an applicant in this jurisdiction to commence proceedings alleging that
he or she has been unfairly dismissed not later than 28 days after the day on which the employee’s employment is
terminated. However, by s 29(3) of the Act the Commission may accept a referral by an employee pursuant to subsection
(1)(b)(i) of s 29 that is out of time, if the Commission considers that it would be unfair not to do so.
The Commission as presently constituted in the matter of Azzalini v Perth Inflight Catering Services (2002) 82 WAIG
2992 set out what it considered to be appropriate principles in determining applications of this kind. In particular I refer to
para 28 of that decision. I adopt and apply those principles for the purposes of determining this matter and I simply refer
to and reaffirm my observations at sub paras 28(a),(b) and (c) as follows that—
(a)
Prima facie, time limits imposed by the Act are to be complied with and it is for an applicant to establish
the circumstances such that the discretion to extend time should be exercised in his or her favour;
(b)
An extension of time is not automatic and the discretion residing with the Commission to extend time is
for the purpose of enabling the Commission to do justice between the parties; and
(c)
It is for an applicant to demonstrate that strict compliance with s 29(2) of the Act will work an injustice
and be unfair in all of the circumstances;
The Commission then in sub paras 28(d)(i) through to (iv) sets out the relevant factors that it considers ought be
appropriate including at sub para (e) the question of prejudice.
For the present purposes, notwithstanding the significant amount of evidence led in relation to the present application, the
facts in outline form, in my view, can be summarised broadly as follows.
The applicant in short says he commenced training with the respondent for a position as a trainee bus driver on or about
28 October 2002. It would appear on the evidence which dates do not appear to be entirely controversial that on or about
30 October 2002 the applicant was subjected to some scrutiny by way of searches and questioning from the Australian
Federal Police and ASIO in relation to alleged links to a fundamentalist Islamic group known as Jemaah Islamiah.
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The issue in relation to the intervention by the Australian Federal Police and ASIO appears to have generated
considerable publicity at that time and the Commission can take judicial notice of that, in my view. In relation to that
incident the applicant was at that time still in the process of undergoing training as a bus driver, and indeed, on that day,
30 October, he was supposed to be attending training and it is common ground that as a consequence of the events on that
day there was approximately one half a day’s training or thereabouts lost on that occasion.
Thereafter, whilst the circumstances are not entirely clear, it appears that on or about 22 November 2002 a meeting took
place between the applicant and Mr Buchanan, the respondent’s area manager, at the respondent’s premises. It would
seem, however, that from about 4 November 2002 the applicant was not in attendance at the respondent’s premises.
The purpose of that meeting was for a discussion to take place between Mr Buchanan and the applicant at which Mr
Buchanan indicated to the applicant his concerns in relation to the publicity surrounding the events that occurred on or
about 30 October and the possible community and public backlash to both the applicant and the respondent if the
applicant was to continue as a trainee driver as the respondent put it, whilst accepting the applicant always avers that he
was employed at the time.
The upshot of that meeting was that the respondent took a decision to discontinue the applicant’s further engagement by it
for those reasons. The evidence also is that the applicant on that day or about that time, it seems, consulted a solicitor,
firstly, it seems, in relation to the events involving the Australian Federal Police and ASIO, but later consulted his present
solicitor and counsel as to the position regarding his training and employment, if there was employment, with the
respondent.
It would appear that that latter issue was raised some time in late November or December or early December 2002. The
evidence also is that from about mid-December 2002 through to about mid-January 2003 there were some discussions
between the applicant’s then solicitor and representatives of the respondent in relation to a possible negotiated resolution
of issues that had at that time been raised concerning the applicant and the events which flowed from 30 October.
As I have observed, the present application was filed on 4 February 2003. Given that, at best, the case for the applicant is
that the application is approximately 46 days out of time which, in the Commission’s opinion, is a considerable delay in
bringing these proceedings.
I deal with the first of the factors identified in Azzalini, that is, the length of delay in bringing the application. As I have
just stated, in my opinion, a period of some 46 days is a significant delay and is a factor which must be taken against the
applicant and the application presently, in my opinion.
Secondly, the question of the explanation for the delay, I turn to that question. In my view, on the evidence the state of the
evidence is such that there is no real and proper explanation for the delay. It is clear on the evidence that at least by late
December 2002 to early January 2003 the applicant was consulting a solicitor in relation to his position vis-a-vis the
respondent.
In my opinion had this matter been progressed expeditiously the application ought and could have been brought by way
of commencing proceedings pursuant to s 29 of the Act notwithstanding that there may have been discussions between
the parties in an endeavour to try and resolve the position.
It is trite to observe that those discussions cannot ever be assumed to bring a resolution and primarily the applicant’s
rights in the meantime should be preserved.
Thirdly, in relation to the steps taken, if any, by the applicant to evidence non-acceptance of the termination of
employment and that it would be contested, there was evidence before the Commission that there was some dialogue in
relation to the applicant’s circumstances. I have doubts, however, as to whether that specifically related to an allegation
that the applicant was unfairly dismissed; rather, it would seem that it was more directly concerned with the publicity and
issues surrounding the events of 30 October 2002 and any implications that might have for the respondent.
Next I turn to the question of the sufficiently arguable case criterion. In my opinion, on the evidence as it is at this stage,
which necessarily is rather scant on the merits, I have significant doubts as to whether the applicant, as a matter of fact
and law, was an employee of the respondent as at the time it is alleged the relationship came to an end. In my opinion it
would appear more likely than not on the evidence that at the time that the relationship between the applicant and the
respondent came to an end, the applicant was undergoing a period of training as a precursor to an offer and acceptance of
employment in a formal sense.
Whilst I accept that there is evidence of some payment to the applicant by way of evidence through Mr Buchanan, and
secondly, through exhibit A1, a statement from the Transport Workers Superannuation Fund, in my view that is
explicable in terms of a training fee, not necessarily a binding contract of the employment which would give rise to a
claim that the employment was terminated unfairly and therefore enliven the Commission’s jurisdiction. However, I do
not reach any concluded view about that matter given the state of the evidence before the Commission at this stage.
Secondly, and in any event, it does seem common ground between the parties that had there been an employment
relationship, that that relationship would have been subject to a period of probation of some three months and in my view,
that is not an irrelevant consideration in terms of the overall merits of the applicant’s claim had he been an employee of
the respondent from the outset.
Other issues are raised by the respondent’s counsel, Mr Drake-Brockman, in his outline of submissions in relation to the
effect of a federal agreement, that is the Swan Transit Certified Agreement 2001 and the Transport Workers Swan Transit
Award 2002, both instruments made pursuant to the terms of the Workplace Relations Act 1996 (Cth) and their
relationship to s 29 of the Act in terms of a possible conflict for the purposes of s 109 of the Commonwealth Constitution.
I do not need to resolve or deal with those issues in relation to the present application.
Finally, dealing with the question of prejudice as set out at para 28(e) of my decision in Azzalini, it is the case, as I have
said in that decision, it is a relevant factor as to whether there would be any prejudice to the respondent in granting the
application to extend time although the absence of prejudice to the respondent without more is not a sufficient basis of
itself to grant an application for an extension of time and I simply note that factor for present purposes.
Despite the efforts of Mr Sorensen on behalf of the applicant to persuade the Commission that it ought accept the
applicant’s claim out of time, having regard to all of the factors that I have dealt with and the evidence as it is before the
Commission presently, I am not persuaded that I ought grant the application to extend time and exercise the
Commission’s discretion in favour of the applicant. Accordingly, for those reasons, the application for an extension of
time is refused and the substantive application is dismissed for want of jurisdiction and the Commission so orders.
_________

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1529

2003 WAIRC 08295
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DAVID SUPARTA, APPLICANT
v.
SWAN TRANSIT OPERATIONS PTY LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 9 MAY 2003
FILE NO.
APPLICATION 135 OF 2003
CITATION NO.
2003 WAIRC 08295
_________________________________________________________________________________________________________
Result
Application dismissed for want of jurisdiction
Representation
Applicant
Mr P Sorensen of counsel
Respondent
Mr A Drake-Brockman of counsel
_________________________________________________________________________________________________________
Order
HAVING heard Mr P Sorensen of counsel on behalf of the applicant and Mr A Drake-Brockman of counsel on behalf of the
respondent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________
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Reasons for Decision
This is an application by Fiona Anne Webster (“the applicant”) pursuant to s.29(1)(b)(i) of the Industrial Relations Act
1979 (“the Act”). The applicant alleges that she was unfairly dismissed from her employment with Prestige Property
Management Services (“the respondent”) on 17 April 2002. The respondent denies that the applicant was unfairly terminated.
Background
The applicant was employed in February 2000 to manage the Wickham Swimming Pool (“the Pool”). The Pool is operated by
the respondent under a contractual arrangement with Robe River Iron Associates (“RRIA”). A copy of this contract is
contained in Exhibit R1. There was no written contract of employment between the applicant and the respondent however,
there was an initial agreement between the applicant and the respondent’s Regional Manager, Mr Rod Stewart that the
applicant would be paid $40,000 per annum to work 90 hours per fortnight in summer between 1 October and 31 March and
80 hours per fortnight in winter between 1 April and 30 September. The applicant’s duties were outlined in a document drawn
up by the respondent in July 2001 (Exhibit R4).
The applicant worked a rolling roster over seven days. An assistant and other pool attendants were employed to assist in
running the Pool. A diary was maintained containing issues relating to the Pool’s day to day operation. The Pool’s manager
was expected to liaise with RRIA employees on a day to day basis on Pool issues that RRIA was responsible for under its
contract with the respondent. The Pool was open in summer from 6.00am to 8.00pm Monday to Friday and from 9.00am to
6.00pm Saturdays, Sundays and Public Holidays. In winter the Pool was open Monday to Sunday from 9.00am to 5.00pm
(Public Holidays inclusive).
At the time the applicant was terminated her hourly rate of pay had increased to $18.50 per hour for each hour worked.
The Respondent’s Evidence
Mr Stewart has been the respondent’s Regional Manager since March 1996. On 12 April 2002 it was brought to his attention
that there was an issue relating to the swimming leg of a triathlon to be held at the Pool out of normal hours on 14 April 2002.
Mr Stewart stated initially that he was concerned that the applicant had instructed Ms Jennifer Spriggs and Ms Elizabeth
Darnell, pool attendants employed by the respondent, that “they were to collect $1.00 per head from the people that attended
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the triathlon and to put that money in their pocket” (Transcript Page 6). Mr Stewart was also concerned that the triathlon was to
be held outside of the Pool’s normal hours. Mr Stewart was asked about how Ms Darnell, who was employed on a temporary
basis whilst the applicant was on annual leave, was to be paid for her attendance at the Pool for the triathlon. Mr Stewart was
concerned about paying Ms Darnell as under the respondent’s contract of employment with RRIA (Exhibit R1) there was no
capacity for an employee to be employed out of the Pool’s normal hours of operation without prior written approval from
RRIA being obtained. He claimed that under Schedule A. - Clause 16 of the contract all requests for out of hours use of the
Pool should come to RRIA through the respondent and on this occasion Mr Stewart had not received any request to open the
Pool out of normal hours.
As a result of this issue coming to his attention Mr Stewart arranged to meet with the applicant at the Pool on 17 April 2002.
Ms Sharon Edwards, the respondent’s Manager of the Wickham Lodge, also attended the meeting. At this meeting, which
lasted for approximately 15 minutes, the applicant was asked about the Nickol Bay Triathlon Club (Inc) (“the Club”) booking
the Pool out of normal hours for the triathlon to be held on 14 April 2002. Mr Stewart gave evidence that the applicant stated
that this booking did not result in any costs being incurred by the respondent as the Club was paying the applicant’s wages for
the additional hour that was worked. Mr Stewart responded by saying to the applicant that the respondent had an issue with
public liability because of the applicant’s actions as access to the Pool out of hours was unauthorised. The applicant was asked
if she was aware of procedures for out of hours Pool bookings and she replied that she was. She stated that RRIA was aware
that the Club was using the facility out of hours. The applicant stated that she did not see what the big deal was. He stated that
the applicant gave no explanation as to why she had allowed the Club to use the Pool in the way she had. Given the applicant’s
response Mr Stewart stood the applicant down.
Prior to this meeting Mr Stewart contacted RRIA about the triathlon being held out of normal Pool hours. He understood from
his discussions with RRIA that RRIA was not aware that the Club was to use the Pool out of normal hours on 14 April 2002.
He also stated that he had discussions with Ms Spriggs and Ms Darnell about the triathlon. Mr Stewart understood that Ms
Darnell was told to collect one dollar per head from each triathlete entering the Pool and that this money was to be used for her
wages for the additional hour that she worked at the Pool.
Subsequent to meeting with the applicant on 17 April 2002 Mr Stewart had further discussions with RRIA. As the applicant
had no reasonable explanation for collecting money from the Club and as the respondent’s procedures had been breached in
relation to out of hours use of the Pool Mr Stewart determined that the applicant was to be terminated. He contacted the
applicant late in the afternoon of 17 April 2002 and summarily terminated her effective on that date. The applicant was paid all
entitlements up to that day and no payment in lieu of notice was made to the applicant.
After the applicant was terminated the Club wrote to the respondent apologising for not seeking permission to use the Pool for
the triathlon (Exhibit R3).
Mr Stewart was asked if at any stage he had given the applicant permission to manage the Pool as she saw fit. He stated that he
did not. Mr Stewart stated that even though a new pool manager had been appointed to manage the Pool after the applicant was
terminated, he did not want to terminate the applicant’s contract of employment on 17 April 2002 because it was difficult to
find pool managers.
Under cross examination Mr Stewart was asked whether or not the applicant was provided with a copy of the respondent’s
contract with RRIA relating to the operation of the Pool (Exhibit R1). Mr Stewart stated that a copy of the contract was kept in
the office at the Pool. He stated that he discussed the relevant points of this contract and the respondent’s policies and
procedures with the applicant soon after she commenced employment with the respondent. He confirmed that when the
applicant first commenced employment with the respondent she did not have a written duty statement.
Mr Stewart was asked about the Pool’s diaries. He confirmed that the diaries register the number of swimmers visiting the Pool
and contain relevant information about daily happenings at the Pool. He confirmed the diaries recorded that four triathlons had
taken place out of hours and the number of competitors involved in each triathlon. These triathlon dates and the monies paid
are confirmed in a letter from the Club to the applicant dated 24 April 2002 (Exhibit A3).
Once the issue of the triathlon, which was scheduled to be held out of hours on 14 April 2002 was raised with Mr Stewart, Mr
Stewart stated that he obtained permission from RRIA to open the Pool out of hours for the triathlon and a pool attendant was
paid for the additional hour worked for this triathlon.
Mr Stewart confirmed that, apart from minor issues, the respondent did not have any issue with way in which the applicant
performed her duties.
Mr Stewart stated that on 12 April 2002, after Ms Edwards rang him concerning monies to be collected for the triathlon which
was to take place on 14 April 200, he then initiated an investigation. He claims that Ms Darnell told him that the applicant told
her to collect one dollar per head and to put it in her pocket as payment for being on duty. Mr Stewart’s evidence was that Ms
Darnell then raised this payment with the Assistant Manager, Ms Spriggs as she was unsure about keeping the money. Mr
Stewart stated that he was concerned that Ms Darnell would need to be paid by the respondent and not RRIA for the additional
hour that she worked on the 14 April 2002.
Mr Stewart stated that at the meeting with the applicant on 17 April 2002, he did not ask the applicant what had happened to
the money that had been collected for the three previous triathlons held on 11 March 2001, 22 April 2001 and 10 March 2002.
He did not do so because he understood the applicant kept the money as wages as the applicant stated there was no issue for
the respondent as no wages had to be paid for staff attending these triathlons. He confirmed that Ms Edwards was asked to
attend the meeting to be the respondent’s witness. He confirmed that he did not check the Pool’s diaries before speaking to the
applicant on 17 April 2002. It was put to Mr Stewart that he pressured the applicant during this meeting. Mr Stewart stated that
the applicant was given an adequate opportunity to respond to the issues raised with her. He confirmed that the applicant
looked shocked during the meeting. He also stated that the respondent considered referring this matter to the police, however,
the respondent chose not to pursue this option further.
Ms Edwards has managed the Wickham Lodge on behalf of the respondent for the past five years. She has known the applicant
since she commenced employment as the Pool’s Manager. She stated that on the 12 April 2002, Ms Spriggs asked her about
Ms Darnell collecting and retaining money from trialthletes who were to be at the Pool on 14 April 2002. Ms Edwards
undertook to take this matter up with Mr Stewart and get back to Ms Darnell.
Ms Edwards was in attendance at the meeting on 17 April 2002 concerning the applicant. She confirmed that the applicant was
asked about the arrangements for the triathlon on 14 April 2002. The applicant stated that she did not see the issue as a
problem because the triathlon was taking place out of hours and no wages were required to be paid by the respondent. She
confirmed the applicant stated that one dollar was paid by each triathlete who came to the Pool and Mr Stewart indicated to the
applicant that this was a problem to the respondent as the Pool operated on no fees being charged. The applicant was asked if
she was aware of the procedure for out of hours bookings. The applicant confirmed that she was aware of these procedures. Ms
Edwards confirmed that the applicant stated that RRIA was aware of the triathlons taking place as Ms Karen Woods, the

83 W.A.I.G.

19

20

21

22

23

24

25
26

27

28

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1531

Project Officer for the Pool employed by RRIA had been consulted about the triathlons. Mr Stewart replied that the current
Project Officer, Ms Justine Britton was unaware of the triathlons taking place. Ms Edwards stated that the applicant was given
the opportunity to provide any further relevant information. The applicant responded by saying that it was a silly thing to do
and indicated that she was aware she was going to be sacked over the incident.
Under cross examination Ms Edwards confirmed that the applicant did not seek to hide the fact that the triathlons had taken
place at the Pool out of hours. Ms Edwards could not recall if the applicant was asked where the money collected from each
triathlon had gone. Ms Edwards was asked about normal procedures for out of hours use of the Pool. She stated that all
employees were aware of the procedures, which she understood were not written down. She understood that written permission
for out of hours use must be sought from RRIA by the respondent prior to any out of hours activity going ahead. If RRIA did
not agree to the use, then the Pool could not be used. She confirmed that at the end of the meeting held on 17 April 2002 the
applicant was upset. She confirmed that a full copy of the respondent’s contract with RRIA (Exhibit R1) was at the Pool’s
office.
The Applicant’s Evidence
When the applicant was first employed by the respondent in February 2000 she stated that she was not given any specific
induction from the respondent however, she attended an induction conducted by RRIA. She was told about the specifics of her
role at the Pool by the respondents’ assistant pool manager. She stated that a number of documents were held at the Pool’s
office. Copies of the daily diaries were kept there, and there were parts of an old copy of a contract between the respondent and
RRIA, which she stated was not the same as the contract contained in Exhibit R1.
The applicant confirmed that in relation to Pool matters she initially liaised directly with RRIA’s Project Officer, Ms Woods
and later with Ms Britton when she replaced Ms Woods. She confirmed that RRIA undertook maintenance on the Pool and that
much of the contact with RRIA was via Ms Edwards. The applicant confirmed that from early 2002 she reported directly to
RRIA each month about issues relating to the Pool. Exhibit A1 is a copy of the February 2002 Monthly Report which she sent
to RRIA, and copied to Mr Stewart.
The applicant was asked about the Club triathlons. The applicant stated that some time in February 2001 the Club Secretary,
Ms Erica Lang contacted her about using the Pool in March 2001, as part of a triathlon event. The applicant was aware that the
Club required the Pool to be used out of hours as the extreme heat in the north-west necessitated using the Pool prior to the
Pool’s normal Sunday opening time of 9.00am. She stated that she mentioned the issue of the triathlons occurring briefly to Mr
Stewart and he responded by stating that she was the Pool Manager and it was her role to run the Pool as she saw fit. The
applicant confirmed that of the four triathlons held in 2001 and 2002 she was in attendance between 7.30am and 8.30am at the
triathlons held on 11 March 2001 and 10 March 2002. The Assistant Pool Manager, Ms Rosemary Cresswell attended the
triathlon held on 22 April 2001. In relation to the one held on 14 April 2002 the applicant was on annual leave when this
triathlon took place. The applicant stated that she did not seek payment for attending the triathlons, as she attended the Pool
voluntarily as a service to the community. At the end of each triathlon monies were paid by the Club based on the number of
triathletes competing and the applicant used these monies to reimburse the applicant’s expenditure on pool toys and equipment
which included a basketball ring and a cricket set. She stated that the triathlon monies were not kept for her personal use and
that she spent more on toys and pool equipment than she received from the triathlons. She stated that the cost of the toys was
reimbursed from the triathlon payments and not from any other source. She confirmed that she discussed the triathlons with Ms
Woods and that Ms Woods informally approved the out of hours use of the Pool. Ms Britton was also informed about the
triathlons taking place and on behalf of RRIA she had also approved the triathlons taking place.
As the applicant was to be away on annual leave when the triathlon was to take place on 14 April 2002 she approached Ms
Darnell and asked her if she would volunteer to be on duty. The applicant stated that Ms Darnell agreed to undertake these
duties on a voluntary basis. The applicant informed Ms Darnell that donations would be paid by the triathletes and that she was
to put the money in a container located in the Pool’s office. The applicant did not tell Ms Darnell that the money was to be kept
by her for her personal use. She confirmed that at the triathlon held on 10 March 2002 Ms Spriggs collected donations from the
triathletes and left the money in a Tupperware container in a cupboard in the Pool office which is where the other triathlon
monies were kept.
In relation to the meeting of 17 April 2002 with Mr Stewart and Ms Edwards, the applicant stated that the meeting went for
between 10 and 15 minutes. She stated by way of background that her relations with Mr Stewart during her employment with
the respondent had not been smooth. She found Mr Stewart to be abrupt and unhelpful at times. The applicant stated that prior
to the meeting she was unaware that the holding of the triathlons out of hours was an issue for the respondent. She was
shocked by what was put to her at the meeting as she had no advance warning about the issues to be discussed and she could
not recall very much about what took place. When asked by Mr Stewart about the triathlons occurring, the applicant recalled
that she stated that RRIA’s Project Officer, Ms Woods had given permission for the triathlons to occur and she recalled after
the meeting that she had also spoken to Ms Britton about the triathlons taking place. The applicant told Mr Stewart that she did
not tell Ms Darnell that she could keep the monies collected from the triathletes. The applicant told Mr Stewart that she could
not recall any requirement about the necessity for her to seek formal permission for conducting out of hours activities at the
Pool. She did not recall saying that holding the triathlons presented no problem for the respondent as the respondent did not
have to pay any wages for the Pool being opened out of hours. She stated that Mr Stewart did not ask her at the meeting about
what had happened to the money collected from each triathlon.
The applicant stated that she was shocked and emotional both during and after the meeting. She confirmed that Mr Stewart
telephoned her after the meeting and informed her that she was terminated effective on that date.
On 26 April 2002 the applicant wrote to the respondent to clarify the background to the collection of monies from the Club and
seeking to demonstrate to Mr Stewart where the money had been spent (Exhibit A2). She outlined to Mr Stewart that the
monies collected from the triathlons were donations and not payment for wages for working the additional hours when the Pool
was open. Further, she stated that she supervised the triathlons in her own time. However, she received no response from Mr
Stewart.
Subsequent to being terminated the applicant obtained employment in July 2002 as a part-time secretary earning $13.00 per
hour on a casual basis working approximately 40 hours per week. Since January 2003 she has been working 25 hours per week
earning $13.00 per hour.
Under cross examination the applicant confirmed that she had difficulty communicating with Mr Stewart and that she did not
get on well with him. She stated that Mr Stewart spoke to her in an abrupt manner at the meeting held on 17 April 2002. She
stated that she was unable to give a full explanation of what had occurred in relation to the collection of monies at the
triathlons because she was in shock. It was her view that the running of the triathlons was not a problem. She stated that it was
an oversight on her part not to have informed Ms Spriggs that Ms Darnell had agreed to work the additional hour for the
triathlon which was to be held on 14 April 2002 free of charge.
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The applicant reiterated that at the meeting held on 17 April 2002 she was not asked what had happened to the money collected
from the triathlons and that if this issue had been raised at the time she would have shown Mr Stewart the toys and pool
equipment that had been purchased with the money. She stated that in relation to using the Pool for the triathlons she was not
aware that written permission from RRIA was necessary. Further, she had cleared the Pool’s use for the triathlons with Ms
Woods and Ms Britton, and she understood that verbal permission from RRIA for the triathlons to go ahead was all that was
necessary. The applicant also stated that Ms Woods and Ms Britton were both aware that she was purchasing toys and
equipment for the Pool from monies donated by the Club. She confirmed that the diaries kept in the Pool office noted that the
triathlons took place on the dates they were held. She stated she did not tell Mr Stewart about buying these toys and equipment
because she did not think it was necessary.
Ms Cresswell worked as the applicant’s Assistant at the Pool for approximately 14 months until December 2001. She stated
that she was aware that the Club triathlons took place out of normal Pool hours. She worked at the Pool at the triathlon held on
22 April 2001 and she was aware that she was not being paid for this attendance. She confirmed she put monies donated from
that triathlon into a container of money held at the Pool. The triathlon donations and any monies that were found at the Pool
were kept in this container. She confirmed that this money was spent on toys and equipment for use at the Pool.
Ms Cresswell recalled speaking to both Ms Woods and Ms Britton separately about the triathlons. She stated that Ms Wood
encouraged the triathlons taking place and she stated that Ms Wood was aware that the respondent’s employees would not be
paid for attending these events. In relation to Ms Britton’s knowledge of the triathlons she stated that she was at a meeting with
Ms Britton when the triathlons were discussed and it was her understanding that Ms Britton was happy for the status quo to
continue in relation to the triathlons taking place.
Under cross examination Ms Cresswell was asked whether she knew that it was necessary to seek permission to operate the
Pool out of hours. Ms Cresswell stated that she was aware of this requirement but often this was dealt with verbally and direct
with RRIA. She was not aware that it was necessary for a request of this nature to be dealt with formally in writing. Ms
Cresswell was aware that the applicant bought toys for the Pool and she saw some of the applicant’s receipts for the toys
purchased. She stated that some toys were bought before the triathlons took place and some were purchased after each
triathlon. She stated that the applicant used some of the money collected to replace toys which were broken. Ms Cresswell
confirmed that the applicant once told her how much money was left in the container after she had bought some toys from
money collected from the triathlons.
Submissions
The respondent maintains that the applicant was terminated for two reasons. Firstly, the applicant allowed the Pool to be used
out of standard hours without obtaining prior authorisation from RRIA as specified in Schedule A. - Clause 16 of the
contractual arrangement between RRIA and the respondent (Exhibit R1). The respondent stated that the applicant was aware of
the necessity to obtain permission from RRIA and that the applicant breached the respondent’s contract with RRIA by
allowing the triathlons to take place without authority from the respondent and RRIA. Secondly, the applicant was terminated
because the entry fee charged for each triathlete was used for the applicant’s own gain and that the applicant acted dishonesty
in keeping the money collected from each triathlon. The applicant did not adequately explain what had happened to the money
that was collected from the triathlons and no receipts were shown demonstrating the purchase of the toys claimed to have been
bought by the applicant. The respondent’s Pool diaries do not contain any entries of monies received from the triathlons or
confirmation that toys were purchased with the monies collected. The respondent maintained that given these actions, the
applicant misconducted herself sufficient to warrant summary termination.
The respondent argued that once these issues were brought to its attention a proper enquiry was undertaken. All relevant
employees were interviewed and RRIA representatives were consulted.
The respondent stated the applicant’s actions were serious given the public liability exposure to the respondent and RRIA in
having the Pool open out of hours without permission and that it may have resulted in the respondent losing its contract with
RRIA.
The applicant submits that the respondent has not demonstrated that there was sufficient reason for summarily terminating the
applicant’s contract of employment. In relation to the applicant’s failure to obtain permission to use the Pool out of hours it
was not clear that the applicant was aware that written permission had to be obtained in order to open the Pool outside of the
Pool’s normal hours. Further, much of the evidence relied upon by the respondent in coming to the view that the applicant had
misconducted herself was based on hearsay. The applicant argued that both Ms Woods and Ms Britton, RRIA employees
responsible for the administration of the Pool, were aware of the arrangement to open the Pool out of hours for the triathlons
and condoned it. Further the Pool’s diaries confirmed that the triathlons took place thus the applicant did not hide the fact that
these triathlons occurred. In relation to the allegation that the applicant kept the monies collected from the triathlons for her
own gain, the applicant maintains there was uncontradicted evidence given by the applicant and Ms Cresswell that the monies
collected from the triathlons were used to purchase toys and pool equipment thus, the money collected was not used for the
applicant’s personal gain. Further, Mr Stewart did not ask the applicant what had happened to the money that had been
collected from the triathlons during the meeting with the applicant on 17 April 2002. There was no additional cost to the
respondent for the running of the triathlons and as RRIA were aware of the triathlons taking place there was no breach of
Schedule A. - Clause 16 of the respondent’s contract with RRIA.
The applicant maintains that the respondent did not conduct a proper investigation into this matter. It was unclear exactly who
the respondent consulted to obtain background information about these issues and no one from RRIA gave evidence that they
were unaware that the triathlons had taken place. At the meeting held on 17 April 2002 the applicant was put under pressure by
Mr Stewart. She was stressed and shocked during the meeting given the manner in which it was conducted, and therefore the
applicant was unable to properly respond to the allegations put to her. A letter sent by the applicant to the respondent after she
was terminated to clarify her position in relation to the matters raised was ignored by the respondent.
In all of the circumstances the applicant maintains that she was unfairly terminated.
Findings and conclusions
Credibility
I carefully observed the witnesses whilst they gave evidence. I was concerned about the evidence given by Mr Stewart. Some
of the evidence he gave about events which occurred in the lead up to the meeting with the applicant on 17 April 2002 and
with whom he spoke as part of his investigation about RRIA’s knowledge of the triathlons was unconvincing. Mr Stewart’s
evidence of his discussion with Ms Darnell was vague and given in a hesitant manner. He could not even recall if he spoke
directly with Ms Darnell or spoke to her on the telephone (Transcript Page 26). Further, some of the evidence Mr Stewart gave
was inconsistent. At the outset Mr Stewart gave evidence that he understood that both Ms Darnell and Ms Spriggs had been
instructed by the applicant to retain monies collected at two triathlons (Transcript Page 6), however he contradicted this

83 W.A.I.G.

40

41

42

43

44

45

46
47

48

49

50

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1533

statement later by confirming that Ms Spriggs had been told by the applicant to put the triathlon money she collected in the
Pool office (Transcript Page 11).
The applicant’s evidence in relation to what she told Ms Spriggs and Ms Darnell to do with the money collected on the days
that the triathlons were held was more convincing and plausible. The applicant’s evidence about what happened to money
collected at each triathlon was consistent with Mr Stewart’s evidence in relation to what Ms Spriggs was told (Transcript Page
11) and the applicant’s version of what happened to the money collected was corroborated by Ms Cresswell’s evidence. I
therefore give the evidence of the applicant about what was to happen to the money collected at each triathlon and what the
applicant told Ms Darnell to do with the money collected more weight than Mr Stewart’s evidence.
I also have some doubts about the evidence given by Mr Stewart and Ms Edwards about what transpired at the meeting held
with the applicant on 17 April 2002. Although much of the evidence given by those in attendance at this meeting is consistent,
Ms Edwards did not mention the issue of public liability being mentioned by Mr Stewart nor did Mr Stewart mention that the
applicant stated that she knew she was going to be sacked over this incident. Given the important nature of these issues in the
context of this meeting I have some doubts about the evidence given by Mr Stewart and Ms Edwards about what was stated by
the applicant at this meeting. Also, Mr Stewart stated at this meeting that he understood Ms Britton was unaware that the
triathlons were taking place, yet mention is made about a triathlon taking place in March 2002 in the applicant’s memo to Ms
Britton dated 4 March 2002 (Exhibit A1). Even though the applicant’s recollection of this meeting was somewhat vague and
she stated she was in a state of shock during the meeting, I accept the applicant’s evidence about her recollection of what was
stated at this meeting. The main issue in contention arising from this meeting was whether the applicant was retaining money
paid by the Club as wages. I find the applicant’s explanation in relation to this issue more plausible as it was corroborated by
Ms Cresswell’s evidence and it was not in dispute that toys and pool equipment, not paid for by RRIA or the respondent, were
used at the pool on an ongoing basis. I also accept the applicant’s evidence that she was unaware that it was necessary for her
to seek written permission to conduct all out of hours activities at the Pool. I accept the applicant’s evidence, as corroborated
by Ms Cresswell that Ms Wood and Ms Britton had given permission informally, on behalf of RRIA, for the triathlons to occur
out of hours. I am assisted in reaching this view by the contents of the applicant’s memo to Ms Britton dated 4 March 2002,
about the March 2002 triathlon taking place (Exhibit A1).
Given the inconsistencies in the respondent’s evidence and given that it is my view that the applicant and Ms Cresswell gave
their evidence honestly and to the best of their recollection, where the evidence given by Mr Stewart, Ms Edwards, the
applicant and Ms Cresswell conflicts I prefer the evidence given by the applicant and Ms Cresswell.
Was the Applicant’s dismissal unfair?
This dismissal was summary in nature. The onus is on the applicant to demonstrate that the dismissal was unfair on the balance
of probabilities. However, there is an evidential onus upon the employer to prove that summary dismissal is justified. (see:
Newmont Australia Ltd v The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers (1988)
68 WAIG 677 at 679)
The question of whether a person is guilty of misconduct justifying summary dismissal is essentially a question of fact and
degree, (see Robe River Iron Associates v Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union of
Australia – Western Australian Branch & Ors (1995) 75 WAIG 813 at 819), and the onus is on the employer to justify the
dismissal. In most cases the employee should be given an opportunity to defend allegations made against them. In Bi-Lo Pty
Ltd v Hooper (1992) 53 IR 224 at page 229 the Full Bench of the South Australian Commission observed—
“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the
employee’s work record, such misconduct justified dismissal. A failure to satisfactorily establish any of those matters will
probably render the dismissal harsh, unjust or unreasonable.”
On the facts as I find them I am satisfied, at least on balance, that the respondent has not demonstrated that the applicant was
guilty of gross misconduct justifying summary dismissal. Further, I am satisfied that the applicant was treated unfairly and
harshly because she was not given sufficient opportunity to defend herself against the allegations relied upon to effect her
termination. I am also not convinced that the respondent conducted a full and extensive investigation into the events
surrounding the applicant’s termination. In the circumstances it is my view that the applicant was not afforded “a fair go all
round” (see Undercliffe Nursing Home v Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and
Miscellaneous, WA Branch (1985) 65 WAIG 385).
Given my conclusions on witness credit I make the following findings.
The applicant was employed as the respondent’s Pool Manager at Wickham for over two years prior to being summarily
terminated on 17 April 2002. The applicant was terminated for allowing the Pool to be used by the Club out of hours without
obtaining prior written authorisation and for collecting money from competitors attending each triathlon to use for her own
gain. I accept that prior to the applicant’s termination the respondent had no major issues with the applicant’s performance.
I find that on or about 12 April 2002 Mr Stewart was informed by Ms Edwards that a query had been raised by Ms Spriggs
about the payment of wages for Ms Darnell, a temporary pool assistant, who was asked to work outside of normal hours at a
triathlon to be held on 14 April 2002. Mr Stewart was concerned about this issue as the respondent faced the prospect of
having to pay Ms Darnell for working an additional hour on this date, without prior approval being given by RRIA as specified
under the respondent’s contract with RRIA (Exhibit R1). He also had concerns about the respondent’s public liability exposure
if the Pool opened without prior authorisation from RRIA.
Schedule A. - Clause 16 of the contract between RRIA and the respondent reads as follows—
“Hours of Work
Hours of work shall be as nominated in Schedule B though from time to time the Engineer may direct additional hours are
(sic) to be worked or vary the hours to be worked. Any such additional hours shall be invoiced at the rate nominated in
Schedule C. The Contractor shall ensure no additional hours are worked without the receipt of an authorised RRIA Works
Order.”
As Mr Stewart had not received any written request to open the Pool out of hours on 14 April 2002 he investigated the issue.
Mr Stewart gave evidence that Ms Darnell told him that the applicant asked her to commence work one hour before her normal
start time on 14 April 2002 and to collect an entry fee of $1.00 from each triathlete. Mr Stewart stated that the applicant told
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Ms Darnell to put the money collected into her pocket as payment for being on duty for the triathlon. Given my comments
about witness credit I do not accept Mr Stewart’s evidence in relation to what he claims Ms Darnell stated to him. Further, Ms
Darnell did not give evidence in support of Mr Stewart’s claim. I prefer the applicant’s evidence that Ms Darnell agreed to be
on duty on a voluntary basis on 14 April 2002 and that Ms Darnell was told to put any monies paid by the athletes in a
container held in the Pool office. I accept that the applicant did not tell Ms Darnell that the money collected at the triathlon was
to be retained by her for her own use and I find that the money collected was not to be for the applicant’s personal use. I also
accept the applicant’s evidence that she did not advise Ms Spriggs that Mr Darnell was to work at the triathlon on a voluntary
basis.
The respondent argues that the applicant was terminated because she collected money from each triathlete for her own gain. I
find that money collected from each triathlon was not used by the applicant for her own gain. I accept the applicant’s evidence
that she stated to Mr Stewart at the brief meeting held on 17 April 2002 that holding the triathlons involved no cost to the
respondent as wages were not being claimed. I also accept that the applicant informed Mr Stewart that nobody was in danger
nor were lives at risk or the respondent or RRIA exposed to a damages claim because the Club had appropriate public liability
insurance cover. This is confirmed by Exhibit A3. I accept the applicant’s and Ms Cresswell’s evidence that both of them
worked at the triathlons on a voluntary basis and monies collected from the triathlons were used to reimburse the applicant for
the purchase of pool toys and equipment on an ongoing basis. It is also clear on the evidence that at the meeting on 17 April
2002 the applicant was not asked what had happened to the money collected from the triathlons. Thus, there is no evidence to
sustain the respondent’s allegation that the applicant retained the money collected from the triathlons for her own gain.
The respondent claims the applicant breached Schedule A. - Clause 16 of its contract with RRIA by allowing the Pool to be
used out of hours without prior authority from RRIA. I am not convinced that the Pool could only be opened out of hours on
the basis of prior written permission being obtained from RRIA. Schedule A. - Clause 16 of Exhibit R1 is headed Hours of
Work. The Clause refers to prior permission being required to be obtained from RRIA to enable payment of the respondent’s
Pool employees when working out of the Pool’s normal hours. Clause 16 does not relate to a procedure for dealing with
varying the Pool’s normal hours when payment for wages is not required, which was the case in this instance. Neither the
applicant, Ms Cresswell or Ms Darnell were seeking payment for working out of hours at the Pool for the triathlons thus it is
my view that Clause 16 of the respondent’s contract with RRIA was not breached by the applicant.
In any event I find that the applicant had permission from RRIA to open the Pool out of normal hours for the triathlons to be
held after having discussions with both Ms Wood and Ms Britton about the triathlons. I accept the applicant’s evidence that she
had ongoing informal contact with RRIA representatives who dealt with the Pool and through this contact there was some
informality in the arrangements relating to the Pool’s use. This was evidenced by the monthly communications between the
applicant and RRIA an example of which is the February 2002 Monthly Report (Exhibit A1). The applicant used these reports
to liaise directly with RRIA about issues concerning the running of the Pool. This report was sent in March 2002 by the
applicant to Ms Britton and copied to Mr Stewart. It refers to a triathlon being held at the Pool on Sunday 10 March 2002. On
the basis of the applicant’s evidence, as corroborated by Ms Cresswell, and given the contents of Exhibit A1, I am of the view
that RRIA was aware that the triathlons were taking place out of hours and this was condoned by RRIA even though written
permission was not given by RRIA to open the Pool out of hours for the triathlons.
Given these findings it is my view that the respondent has not demonstrated that there were valid reasons for terminating the
applicant’s contract of employment. If I am wrong in reaching the view that the applicant did not breach Clause 16 of the
respondent’s contract with RRIA and the applicant should have ensured that prior written permission from RRIA was obtained
for all out of hours use of the Pool, in my view the applicant’s actions in relation to this matter would have warranted a
warning, not summary termination. In reaching this conclusion I take into account that the applicant had no previous warnings
about her performance and the applicant did not hide the fact that the triathlons were taking place (the dates and times of the
triathlons were mentioned in the Pool diaries). Also mention is made of the March 2002 triathlon in the applicant’s memo to
Mr Stewart and Ms Britton. Further, the Club had its own public liability insurance in place to cover the triathlons.
I find that the respondent did not conduct a full and comprehensive investigation into the events surrounding the applicant’s
termination. Mr Stewart was vague about his discussions with Ms Darnell. It appears that Mr Stewart did not speak face to face
with Ms Darnell until after he had decided to meet with the applicant on 17 April 2002. Mr Stewart did not review the Pool’s
diaries which contained entries about the triathlons taking place. Clearly his enquiries to RRIA about the triathlons taking place
were cursory as the memo from the applicant to RRIA and Mr Stewart concerning a triathlon taking place in March
2002 (Exhibit A1) confirms that RRIA and Mr Stewart were aware that at least one triathlon had taken place.
In my view the applicant was not given an adequate opportunity at the meeting held on 17 April 2002 to put her case in
relation to the issue of her keeping the money collected from the triathlons for her own benefit. Mr Stewart did not ask the
applicant what had happened to the money that was collected. Mr Stewart assumed the applicant had retained the money
because the applicant stated that the respondent did not have to pay her or Ms Darnell’s wages for attending the triathlons. I am
of the opinion that it would have been reasonable for Mr Stewart to have explored the issue of what happened to the monies
collected in more detail with the applicant than he did given the serious nature of the allegation against the applicant. I also
accept the applicant’s evidence that if she was asked by Mr Stewart where the money collected for the triathlons had gone, she
would have shown Mr Stewart the Pool toys and equipment that she had bought with the money collected.
I find that the applicant was denied procedural fairness by not being advised that the meeting of 17 April 2002 was to be
disciplinary in nature. It is also my view that the applicant was not given an adequate opportunity to give a considered response
to what was alleged against her. No notice was given to the applicant of the serious nature of the issues to be discussed at the
meeting and in my view the meeting was not long enough to fully canvass in detail all of the issues that should have been
explored.
In all of the circumstances the applicant was not afforded “a fair go all round”.
Reinstatement is not being sought by the applicant. I am satisfied on the evidence that the working relationship between the
applicant and respondent has broken down such that an order for re-instatement would be impracticable. It is also clear on the
evidence that the applicant has satisfied the onus on her to seek out alternative employment. Thus, I am satisfied the applicant
took reasonable steps to mitigate her loss.
Compensation
I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.
I find that the applicant had a reasonable prospect of ongoing work with the respondent if she had not been unfairly terminated.
The respondent continues to operate the Pool and the applicant’s position was filled after the applicant was terminated. The
respondent had no performance issues in relation to the applicant’s employment and it is clear on the evidence that the
applicant worked well with both RRIA employees and community groups. Further, Mr Stewart gave evidence that Pool
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managers were hard to find in the Northwest. Thus, it is my view that had the applicant not been unfairly terminated she would
have had an expectation of ongoing employment with the respondent for at least a further twelve months after termination.
Having regard to all of the circumstance of the case I conclude that the applicant should be compensated for her loss to the
fullest extent possible, subject to the cap in s.23A(8) of the Act.
62 I find the applicant’s loss to be as follows. At termination the applicant was earning $18.50 per hour working 80 hours per
fortnight for the winter months between 1 April and 30 September and 90 hours per fortnight in the summer months between
1 October and 31 March. At termination the applicant’s weekly gross income, based on the winter hours was $740.00 gross,
and for summer hours the applicant’s weekly gross income was $832.50. Lost wages for 12 months equates to 26 weeks for the
winter months being $19,240 ($740.00 x 26wks) and 26 weeks for the summer months being $21,645.00 ($832.50 x 26),
which comes to a total of $40,885.00 gross. From this amount I deduct $15,600.00 (25 weeks x 40hrs @ $13.00 per hour =
$13,000 gross plus, 8 weeks x 25hrs @ $13.00 per hour = $2600 gross) that the applicant has been paid since termination.
63 The sum I have identified as being lost equates to more than the equivalent of six months’ remuneration. As s.23A of the Act
caps the awarding of compensation at six months’ remuneration, I therefore order that an amount of six months’ remuneration,
being $20,442.50 gross, be paid to the applicant.
64 An Order will now issue.
_________
2003 WAIRC 08329
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
FIONA ANNE WEBSTER, APPLICANT
v.
PRESTIGE PROPERTY MANAGEMENT SERVICES , RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
WEDNESDAY 14 MAY 2003
FILE NO/S.
APPLICATION 737 OF 2002
CITATION NO.
2003 WAIRC 08329
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr A Chilvers (of counsel) on behalf of the applicant and Mr J Brits (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1
DECLARES THAT the dismissal of Fiona Anne Webster by the respondent was unfair and that reinstatement is
impracticable;
2
ORDERS the respondent to pay Fiona Anne Webster compensation in the sum of $20,442.50 gross within
7 days of the date of this order.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.

SECTION 29 (1)(b)—Notation of—
Parties
Anning MA
Battley J

Tony and Karen Gorton T/as Peppers
Café
Patricia Edinger

Number

Commissioner

Result

537/2003

KENNER C

Granted

2018/2001

KENNER C

Discontinued

Boskovic S

Hacali Pty Ltd

1371/2002

KENNER C

Discontinued

Brockhoff PG

689/2002

COLEMAN CC

Dismissed

2042/2002

KENNER C

Discontinued

Charlie B

Australian Plantation Timbers&
Others
Broadwater Hotels Resorts &
Apartments
Yura Yungi Medical Service

1078/2002

HARRISON C

Discontinued

Cousens PW

All Bent Engineering

305/2003

KENNER C

Dismissed

Cowan DT

Pep Employment Services Inc

146/2003

SCOTT C

Discontinued

De Jager D

Robe River Mining Co Pty Ltd

2090/2002

KENNER C

Discontinued

Evans K

R.D.P. Patterson Pty Ltd T/a Dr
Roger Paterson

2083/2002

BEECH SC

Discontinued

Campbell D
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Number

Commissioner

Result

Fisher K

Great Western Aviation Pty Ltd

253/2003

GREGOR C

Discontinued

Fox RD

Crushing Services International

236/2003

GREGOR C

Order Issued

Frigger A

Curtin University of Technology

310/2003

HARRISON C

Discontinued

Ginn K

Walkers Grading Pty Ltd

1482/2002

WOOD C

Discontinued

George G

Shire of Kojonup

1335/2003

HARRISON C

Dismissed

Gombos V

Lorraine Adamer Knightside
Holdings Pty Ltd T/A House of Stuart
Commissioner for Police

1670/2002

GREGOR C

Discontinued

132/2002

SCOTT C

Dismissed

1918/2002

BEECH SC

Discontinued

Gould DT
Grassi A

1772/2002

GREGOR C

Discontinued

Hahn ME

Metro Investments (ACN
008 789 866) A/T/F Hardware Unit
Trust t/as Metro Hardware
Hoylevans Pty Ltd Glen Evans
Capones Restaurant
Sigma Chemicals (1986) Pty Ltd

225/2003

BEECH SC

Discontinued

Higgins DM

Jay Lewis, WA Shed Company

345/2003

COLEMAN CC

Dismissed

Ho J

State One Holdings Pty Ltd

2053/2002

KENNER C

Discontinued

Holmes KE

Portsilk Holdings Pty Ltd

1462/2002

GREGOR C

Discontinued

Hunter M

St John of God Hospital Subiaco Inc

547/2003

KENNER C

Discontinued

Jolley C

Farmate WA Pty Ltd

281/2003

BEECH SC

Discontinued

Kelly PJ

Australian Plantation Timbers &
Others
Australian Plantation Timber Limited
& Others
Australian Plantation Timber Limited
& Others
Great Eastern Motor Lodge

663/2002

COLEMAN CC

Dismissed

880/2002

COLEMAN CC

Dismissed

776/2002

COLEMAN CC

Dismissed

Gullotti C

Knobel IJ
Le Noble EA
LeBas P

254/2003

BEECH SC

Discontinued

85/2003

GREGOR C

Order Issued

713/2002

COLEMAN CC

Dismissed

Marshall S

Geoff Greenhill, Newfield Central Pty
Ltd
Australian Plantation Timber Limited
& Others
Wentworth Mutual Limited

375/2003

SCOTT C

Discontinued

Matthews AG

Citigroup Pty Ltd (In Liquidation)

1502/2001

SCOTT C

Discontinued

Nendel B

Electronic Interiors, (Ryan Neill –
Electronic Interiors Sales Manager)
Australian Plantation Timber Limited
& Others
Robe River Mining Co Pty Ltd

468/2003

SCOTT C

Dismissed

593/2002

COLEMAN CC

Dismissed

343/2003

SCOTT C

Dismissed

Talmage K

Transfield Services Aust. Pty Ltd

120/2003

KENNER C

Discontinued

Parker JM

123/2003

SCOTT C

Discontinued

Pes S

Carrier Air Conditioning Pty Ltd
ACN 000024742
G & G Steelworks

59/2003

BEECH SC

Discontinued

Philippe MR

MacMahon Underground

311/2002

HARRISON C

Discontinued

Richards JA

669/2002

COLEMAN CC

Dismissed

Shannahan GM

Australian Plantation Timber Limited
& Others
Brian Gardner Motors Honda North

1504/2002

KENNER C

Discontinued

Sheedy R

Danka Australia Pty Ltd

2046/2002

KENNER C

Discontinued

Tuvik E

Albany Auto's (Greg Dean)

194/2003

GREGOR C

Dismissed

Van Der Wal C

Solutions Skin Fitness

599/2003

BEECH C

Discontinued

Viggers DW

Australian Plantation Timbers &
Others
Kwini Holdings Pty Ltd

662/2002

COLEMAN CC

Dismissed

186/2003

BEECH SC

Discontinued

Australian Plantation Timbers &
Others

664/2002

COLEMAN CC

Dismissed

Magee PK
Mansfield GB

O'Sullivan AL
Prince RC

Williams JM
Williams LC
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CONFERENCES—Matters referred—
2003 WAIRC 08309
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
SEAGATE STRUCTURAL ENGINEERING PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 13 MAY 2003
FILE NO.
CR 267 OF 2002
CITATION NO.
2003 WAIRC 08309
Unfair dismissal – dismissal following redundancy – assessment of compensation
_________________________________________________________________________________________________________
Result
Unfairly Dismissed
Representation
Applicant
Mr L. Edmonds appeared for the Applicant
Respondent
Ms P. Fox appeared for the Respondent
_________________________________________________________________________________________________________
Reasons for Decision
In December 2002 The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers - Western
Australian Branch (AMWU) applied for a conference pursuant to s.44 of the Industrial Relations Act, 1979 (the Act) seeking
the assistance of the Commission in the resolution of a dispute between it and Seagate Structural Engineering Pty Ltd (the
Respondent) over what the AMWU claimed was the unfair dismissal of Simon Hall who was employed as a trades assistant by
the Respondent.
2
The AMWU contended that the Respondent told Mr Hall on or about 27th November 2002 that he was to be made redundant.
In doing so it did not comply with either Clause 32 or 32A of the Metal Trades General Award No. 13 of 1965 (the Award) or
with the provisions of the Minimum Conditions of Employment Act 1993 ( the MCE) which relate, interalia, to the necessity for
employers to advise workers in the event that they plan to make them redundant. In short the requirements for Part 5A of the
MCE were not complied with.
3
The Commission conducted a conference between the parties on 27th December 2002 but that conference was unsuccessful in
resolving the dispute and by consent the matter was referred for hearing and determination. The Schedule to the Memorandum
of Matters for Hearing and Determination under s.44 delineates the dispute as follows—
“The Automotive, Food, Metals, Engineering Printing and Kindred Industries Union of Workers - Western Australian
Branch (the Union) say that its member Mr Simon Hall was unfairly dismissed by Seagate Structural Engineering Pty
Ltd on or about 27 November 2002 for reasons of redundancy.
The Applicant union maintains there was no valid reason for the termination and/or the termination was unfair and
unjust in any event.
The Respondent maintains the termination was fair and requests the application be dismissed.”
4
It should be noted that the Schedule was prepared by the AMWU. It does not seek orders of any particular kind but for the
purpose of these Reasons for Decision the Commission has interpolated that in the event of a finding of unfairness in the
termination the AMWU would seek orders in respect of such finding, either in the form of an order for reinstatement or for
compensation as if the matter had been determined under s.23A of the Act.
5
There is little difference between the parties on the facts. The AMWU says that Mr Hall was employed as a fulltime worker in
June 1996. For 2½ years before that time he had worked for the Respondent as a casual. He performed duties including
driving, grinding, forklift driving, crane driving, setting up small scaffolds as well as cleaning and sweeping. He was not
licensed to drive either the forklift or the crane. His evidence was that when he was asked to do so he did. But he was
concerned about operating the equipment without a license so on a couple of occasions had requested that the Respondent
arrange for him to sit for official certification. Prior to his dismissal no such arrangements were made.
6
According to Mr Hall he asked to see Ms Fox, who he thought to be the Respondent’s Manager because he was unlicensed to
drive the crane and forklift and he knew another worker who had been employed after him was being sent to do his
qualification.
7
Mr Hall first approached Ms Fox during the morning of 27th November 2002, she told him that she was busy and to come back
later. When he did so and he enquired why a workmate who is a trades assistant and who had not been employed by the
Respondent as long as he, had been was sent to obtain a forklift ticket. His angst was compounded because the following day
he was asked to do the work of the other worker because he would not be present. The response from Ms Fox was simply that
the Respondent did not have the money. They could only afford to send one person and had selected the other worker. Ms Fox
asked if Mr Hall had anymore questions, he said no and stood up to leave, Ms Fox told him to sit down and told him that he
was being finished up. Mr Hall said she gave a sheepish smirk as she said so.
8
Mr Hall asked Ms Fox why he was being finished up and she said through lack of work. It was Mr Hall’s contention that could
not be the truth because there had been a notice put on the notice board just a few days before asking employees to work
overtime (Exhibit E1).
9
Mr Hall then asked for Ms Fox to confirm in writing that he had been made redundant and in due course he received a memo
from Ms Fox (Exhibit E2). The memo simply advises “Your redundancy is due to a severe downturn in the workload and
subsequent financial constraints on the Company”.
10 Mr Hall said he was never given any chance to have an input into the issue of his redundancy but Ms Fox told him that it had
been planned for some months. Mr Hall knew of no criteria which had been applied through the workforce to select who
should go.
1
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The only evidence on behalf of the Respondent was given by Ms Patricia Fox. She described the Respondent as a small
company which now employed 14 people, at its busiest it employed up to 36. Ms Fox started as an estimator working for the
Manager and then later took over running the administration of the Company doing the invoicing and keeping control of the
work in progress.
Ms Fox said she did not believe that she had told Mr Hall that his redundancy was being planned for months but she did say
she was planning it for some time because work had dropped off. There had been ebb and flow of work and to meet delivery
dates overtime had to be increased.
Ms Fox produced exhibits setting out a schedule of contracts (Exhibit F1) and the invoice value compared to budget (Exhibit
F2).
Significantly for this case Ms Fox conceded that in hindsight she did not handle the dismissal very well. She said she was very
nervous having to tell Mr Hall that he had been made redundant. She described the selection process as “we decided to get rid
of Simon because he was the person we could do without.”
In cross examination Ms Fox told the Commission that Mr Hall had paid four weeks in lieu of notice, plus eight weeks
redundancy money, plus four weeks annual leave, making a total of twelve weeks pay.
At the time Mr Hall was made redundant the company was finished the major work but it did not know whether anything else
was going to come up after that. Traditionally fabrication industry is quiet at Christmas however just before Christmas there
was a need to expedite a small job this meant working long hours. Since that job was finished the work has continued to
tapered off.
This is sufficient summary of the evidence before the Commission.
It is quite obvious that Mr Hall has been made redundant and when the Respondent did so by bringing his employment contract
to an end it did not comply with the requirements of Part 5 of the MCE nor did it comply with Clause 32 or 32A of the Award.
It has been held in W.A. Access Pty Ltd v Vaughan (2001) 81 WAIG 373 by the Full Bench that termination of a contract
where it is a retrenchment for redundancy would be unfair where the process was unfair or where there were other elements of
unfairness notwithstanding that the redundancy is or was a genuine one. This is clearly such a case. Not only was the
termination unfair for the manner in which it was given it was unfair because of the circumstances in which it was given and
amounts to an abuse of the employers right to terminate (Undercliffe Nursing Home v. The Federated Miscellaneous Workers’
Union of Australia, Hospital, Service & Miscellaneous, WA Branch (1985) 65 WAIG 385.
The question of remedy needs to be addressed. Ms Fox submitted information in the form of Exhibits F1 and F2 concerning
the work the Respondent had on hand. This information clearly shows diminution in the work available. I accept her
explanation of the notice which was placed on the notice board prior to Mr Hall’s dismissal which asked for additional
overtime to be worked. Ms Fox claimed that was to meet a deadline on a contract and I accept her evidence in that respect.
Ultimately though it appears that the Respondent was running out of work and the reduction in the workforce which was
affected by the dismissal of Mr Hall and the voluntary termination of another employee would have happened in any event.
From the evidence before the Commission it is clear that the Respondent therefore was entitled to bring the contract to an end
for the purposes of redundancy but is mentioned in paragraph 19 that does not necessarily make the termination fair.
The question is whether Mr Hall should be reinstated. Clearly that is not an option in this case having accepted the evidence of
Ms Fox as to the Respondent’s work disposition. The Commission then should assess compensation. The factual matrix
appears to me to indicate that although Mr Hall was dismissed in November 2002 he may well have been continued to be
employed until February 2003 when the schedule shows that work had almost dried up completely. This means that if Mr Hall
was properly made redundant that could have incurred sometime early in February 2003 and therefore the Respondent could
have been justified in making him redundant some two months after it did.
I therefore find his loss for the purpose of assessment of compensation to be two months.
Considering the assessment of the amount of compensation the Commission applies the principles which have been restated by
the Full Bench in Peter John Caffrey v Chubb Security Australia Pty Ltd 2003 WAIRC 08230 issued 1st May 2002. The
situation in Caffrey (ibid) is on all fours with the situation here. In Caffrey a person had been redundant, it was found that the
act of doing so was unfair but that he would have gone in any event in five weeks. Mr Caffrey had also been paid the
equivalent of 26 weeks redundancy and severance pay and five weeks notice. The Full Bench found that those payments
exceeded the loss he suffered, therefore he suffered no loss because of the amount he was paid and no loss should have been
found to be established.
In this case Mr Hall has been paid the equivalent of 12 weeks for the redundancy I have found on a proper application of the
facts he would have been probably employed for another two months. Two months is the extent of his loss therefore he has
been compensated in excess of his loss already and for that reason there is no compensation orderable or payable to him
pursuant to the Act.
This matter will be completed by an order that Mr Simon Hall was unfairly dismissed but there will be no order for
reinstatement or compensation.
_________

2003 WAIRC 08308
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
SEAGATE STRUCTURAL ENGINEERING PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 13 MAY 2003
FILE NO.
CR 267 OF 2002
CITATION NO.
2003 WAIRC 08308
_________________________________________________________________________________________________________
Result
Unfairly dismissed
_________________________________________________________________________________________________________
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Order
HAVING heard Mr L. Edmonds (of Counsel) who appeared on behalf of the Applicant and Ms P. Fox who appeared on behalf of
the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
1.
2.
3.

THAT Mr Simon Hall was unfairly dismissed.
THAT reinstatement is unavailing.
THAT there will be no order for compensation.
(Sgd.) J. F. GREGOR,
Commissioner.

[L.S.]

CONFERENCES—Notation of—
Commissioner
Conference
Number

Parties

Dates

Matter

Result

Australian Liquor, Hospitality and
Miscellaneous Employees Union,
Western Australian Branch, The
Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Mrs Mop

WOOD C
C60/2003

09-May-03

Alleged unfair
dismissal

Concluded

Delron
Cleaning Pty
Ltd

BEECH SC
C70/2003

24-Apr-03

Concluded

Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch
Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch
Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch
Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Department of
Education of
WA
Derby Health
Service

HARRISON C
C9/2003

20-Jan-03
24-Jan-03

Dispute
concerning the
Department's
tendering
process
Termination

SCOTT C
C75/2003

07-May-03

Concluded

Hillarys
Primary School

HARRISON C
C270/2002

23-Jan-03

Dispute over
contract of
employment
Alleged unfair
dismissal

Mountwish Pty
Ltd trading as
Kids Cove
Childcare
Centre
Westpork Pty
Ltd

HARRISON C
C61/2003

09-Apr-03

Industrial action

Concluded

WOOD C
C58/2003

30-Apr-03

Concluded

Steelstruct
Engineering Pty
Ltd
Pasonnay Pty
Ltd t/as
International
Drillquip
The Totalisator
Agency Board
of Western
Australia
Chief executive
Officer,
Department of
Land
Administration
Chief executive
Officer,
Department of
Sport and
Recreation

GREGOR C
C62/2003

17-Apr-03

Dispute re
issuing of a
final warning.
Alleged unfair
dismissal

GREGOR C
CR250/2002

N/A

Alleged
Termination

Discontinued

SCOTT C
PSAC8/2003

19-Mar-03

Concluded

SCOTT C
PSAC7/2003

11-Mar-03
04-Apr-03

SCOTT C
PSAC15/2003

N/A

Negotiations for
an agency
specific
agreement
Alleged breach
of the Public
Sector
Management
Act
Disciplining
Procedures
under Public
Service
Management
Act

Australian Workers' Union, West
Australian Branch, Industrial Union
of Workers, The
Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers - The
Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers - The
Civil Service Association of Western
Australia Incorporated
Civil Service Association of Western
Australia Incorporated

Civil Service Association of Western
Australia Incorporated

Concluded

Concluded

Concluded

Referred

Concluded
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Dates

Matter

Result

Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing and Allied Workers
Union, The
Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing and Allied Workers
Union, The
Construction, Forestry, Mining and
Energy Union Western Australian
Branch
Construction, Forestry, Mining and
Energy Union Western Australian
Branch
Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Downer RML
Pty Ltd

GREGOR C
C81/2003

09-May-03

Industrial action

Concluded

Law Castings

WOOD C
C83/2003

15-May-03

Concluded

Brierty
Contractors

GREGOR C
C102/2003

29-May-03

Dispute re
redundancy
entitlements for
employees
Dispute over
new agreement

Master Builders
Association of
WA
Metropolitan
Health Service
Board

GREGOR C
C44/2003

08-Apr-03

Concluded

SCOTT C
PSAC15/2000

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

The Hon.
Minister for
Health

SCOTT C
PSAC13/2003

14-Sep-00
7-Nov-00
5-Dec-00
2-Aug-01
28-Sep-01
3-Apr-02
26-Aug-02
13-Sep-02
24-Sep-02
02-Apr-03

Dispute re
payment of
wages
Dispute Over
Contracts of
Employment of
Hospital
Salaried
Officers

Concluded

Shop, Distributive and Allied
Employees' Association of Western
Australia Branch, The

Destination
Holdings Pty
Ltd (ACN 009
345 760) t/as
Supa Valu
Shenton Park
T/as Dewsons
Nedlands
Grant
Consultants Pty
Ltd (ACN009
188 096) t/a
Dewsons
Kingsley

WOOD C
C21/2003

07-Mar-03

Implementation
of clause 31 of
the Hospital
Salaried
Officers
Metropolitan
Health Services
Enterprise
Agreement
2001
SDA requests
time and wage
records from
employer.

HARRISON C
C206/2002

29-Oct-03

Discontinued

Shop, Distributive and Allied
Employees' Association of Western
Australia Branch, The

Grant
Consultants Pty
Ltd (ACN009
138 694) t/a
Dewsons
Padbury

HARRISON C
C207/2002

29-Oct-03

Shop, Distributive and Allied
Employees' Association of Western
Australia Branch, The

Ruschi Pty Ltd
ATF GB
Family Trust
t/as Supa Valu
Westfield
J and BM
Bylsma

HARRISON C
C2/2003

10-Feb-03

Request for
records of the
commencing
and finishing
times of each
period of work
each day for
employees
Request for
records of the
commencing
and finishing
times of each
period of work
each day for
employees
Time and wages
records

WOOD C
C218/2002

13-Nov-02

Non payment of
entitlements

Concluded

The Honourable
Attorney
General

BEECH SC
C1/2003

15-Jan-03
23-Jan-03
10-Jun-03

Enterprise
Bargaining
Negotiations

Concluded

Shop, Distributive and Allied
Employees' Association of Western
Australia Branch, The

Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian Branch
Western Australian Prison Officers
Union of Workers

Concluded

Concluded

Concluded

Discontinued

Concluded
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CORRECTIONS—
2003 WAIRC 08336
CULTURAL CENTRE AWARD 1987
No. A28 of 1988
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
LIBRARY BOARD OF W.A & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
THURSDAY, 15 MAY 2003
FILE NO/S.
APPLICATION 1029 OF 2002
CITATION NO.
2003 WAIRC 08336
_________________________________________________________________________________________________________
Result
Correction Order issued
Representation
Applicant
Mr J Welch
Respondent
Mr A Harper
_________________________________________________________________________________________________________
Correction Order
WHEREAS an error occurred in the Order dated 28 January 2003 issued in Application 1029 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Schedule attached to the Order dated 28 January 2003 in Application 1029 of 2002 be amended in the
following terms—
1.
In 1. Clause 8. – Overtime: In subclause (9)(a) delete the figure $5.00 and replace it with $8.60.
2.
In 1. Clause 8. – Overtime: In subclause (9)(a) delete the figure $8.60 and replace it with $5.00.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

PROCEDURAL DIRECTIONS AND ORDERS—
2003 WAIRC 08152
INDEPENDENT SCHOOLS’ TEACHERS’ AWARD 1976
No. R27 of 1976
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE INDEPENDENT SCHOOLS SALARIED OFFICERS’ ASSOCIATION OF WESTERN
AUSTRALIA, INDUSTRIAL UNION OF WORKERS, APPLICANT
v.
THE ANGLICAN SCHOOLS COMMISSION (INC.) AND OTHERS, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
WEDNESDAY, 16 APRIL 2003
FILE NO/S.
APPLICATION 1047 OF 2002
CITATION NO.
2003 WAIRC 08152
_________________________________________________________________________________________________________
Result
Application to vary award divided
Representation
Applicant
Mr N Briggs
Respondent
Dr I Fraser and Mr P Andrew
_________________________________________________________________________________________________________
Order
WHEREAS on 7 June 2002 the Independent Schools Salaried Officers’ Association of Western Australia, Industrial Union of
Workers applied to vary the Independent Schools’ Teachers’ Award 1976 ; and
WHEREAS at the hearing before the Commission on 14 April 2003 to vary the Award there was a disagreement as to the parties’
intentions in relation to the new Clause 14 subclause (5) of the Award dealing with payment for relief teachers; and
WHEREAS the Commission formed the view that the application should be divided, and the parties consented to that occurring;
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NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under s.27(1)(s) of the Industrial Relations Act
1979, hereby order—
(1)
THAT application 1047 of 2002 be divided into two parts to be numbered 1047 of 2002 and 1047A of
2002 respectively;
(2)
THAT application 1047A of 2002 be that part of application 1047 of 2002 that relates to the payment of relief
teachers as contained in the variation to the new Clause 14 subclause (5) of the Award;
(3)
THAT application 1047 of 2002 be that part of application 1047 of 2002 which relates to the remaining
variations to the Award.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________

2003 WAIRC 07999
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GARY GEORGE, APPLICANT
v.
SHIRE OF KOJONUP, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
WEDNESDAY, 26 MARCH 2003
FILE NO/S.
APPLICATION 1335 OF 2002
CITATION NO.
2003 WAIRC 07999
_________________________________________________________________________________________________________
Result
Application for an Interlocutory Order granted
_________________________________________________________________________________________________________
Order
HAVING heard Mr R Castiglione of counsel on behalf of the applicant and Mr R Collinson of counsel and with him Ms K Groves
on behalf of the respondent, and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—
1)
THAT each party allow for inspection of documents relevant to the categories detailed by the applicant on or
before 27 March 2003.
2)
THAT the applicant is to provide further and better particulars of his claim to the respondent no later than
28 March 2003.
3)
THAT leave is granted to the respondent to file and serve an amended Notice of Answer and Counter Proposal
no later than 31 March 2003.
4)
THAT the parties have liberty to apply in relation to orders 1 to 3 above.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08316
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CHRIS TONICH, APPLICANT
v.
PEOPLE WHO CARE, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
TUESDAY, 13 MAY 2003
FILE NO/S.
APPLICATION 1566 OF 2002
CITATION NO.
2003 WAIRC 08316
_________________________________________________________________________________________________________
Result
Direction issued
Representation
Applicant
Mr G Bostock of counsel
Respondent
Mr D Saunders
_________________________________________________________________________________________________________
Direction
HAVING heard Mr G Bostock of counsel on behalf of the applicant and Mr D Saunders on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs—
1.
THAT each party shall give an informal discovery by serving its list of documents by 27 May 2003;
2.
THAT inspection of documents shall be completed by 3 June 2003.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________
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2003 WAIRC 08385
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COROMAL CARAVANS PTY LTD T/A COROMAL CARAVANS, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 27 MAY 2003
FILE NO.
APPLICATION 1601 OF 2002
CITATION NO.
2003 WAIRC 08385
_________________________________________________________________________________________________________
Result
Discontinued
_________________________________________________________________________________________________________
Order
WHEREAS on 23rd September 2002 The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers – Western Australian Branch, applied to the Commission for orders pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 8th October 2002 the Commission conducted conciliation proceedings between the parties and the matter was stood
over pending further discussions between the parties; and
WHEREAS on 8th May 2003 The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers Western Australian Branch advised the Commission that agreement was reached between the parties and the Commission decided
to discontinue the proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

____________________

2003 WAIRC 08392
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
SOLAHART INDUSTRIES PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 27 MAY 2003
FILE NO.
APPLICATION 1654 OF 2002
CITATION NO.
2003 WAIRC 08392
_________________________________________________________________________________________________________
Result
Discontinued
_________________________________________________________________________________________________________
Order
WHEREAS on 2nd October 2002 The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers –
Western Australian Branch applied to the Commission for an order pursuant to s.42I of the Industrial Relations Act, 1979; and
WHEREAS on 8th November 2002 the Commission convened conciliation proceedings between the parties for 21st November
2003 and again on 25th February 2003.and the matter was stood over pending further discussions between the parties; and
WHEREAS on 2nd May 2003 the matter was listed For Mention and stood over pending further advice from the Applicant; and at a
hearing convened on 22nd May 2003 the Applicant sought leave to discontinue the application and the Commission decided to
discontinue the proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

____________________
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2003 WAIRC 08307
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
TROY ERNEST PICKARD, APPLICANT
v.
METSO MINERALS (AUSTRALIA) LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 12 MAY 2003
FILE NO.
APPLICATION 2055 OF 2002
CITATION NO.
2003 WAIRC 08307
_________________________________________________________________________________________________________
Result
Order for Discovery
_________________________________________________________________________________________________________
Order
WHEREAS on 7th May 2003 Troy Ernest Pickard (the Applicant) applied to the Commission for an order for discovery of
documents from Metso Minerals (Australia) Ltd; and
WHEREAS on 12 May 2003 a conference was convened between the parties regarding the discovery of documents and having
heard from the parties the Commission decided to grant discovery for—
1. The personnel file of Troy Ernest Pickard.
2. Copies of all emails from Amanda Heary to Troy Ernest Pickard between 1/7/02 to 30/11/02 relevant to this
application.
3. Copies of all emails from PMCI (Philipines) to Troy Ernest Pickard between 1/7/02 to 30/11/02 relevant to this
application.
4. Copies of all emails forwarded from Patrick Ng regarding Jackie Ng’s comments about Troy Ernest Pickard
between 1/7/02 to 30/11/02 relevant to this application.
5. Copies of all emails from KC Lim to Troy Ernest Pickard between 1/7/02 to 30/11/02 relevant to this
application.
6. Copies of all emails from J Marmet concerning B Goh re Troy Ernest Pickard between approximately
September to November 2002 relevant to this application.
7. Copies of emails between J Marmet and Troy Ernest Pickard around mid 2002 re dispute re decision of
Mr Pickard.
8. Copies of the Respondent’s policy and procedures regarding bonus and performance evaluations.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the Respondent provide discovery of the following—
1. The personnel file of Troy Ernest Pickard.
2. Copies of all emails from Amanda Heary to Troy Ernest Pickard between 1/7/02 to 30/11/02 relevant to
this application.
3. Copies of all emails from PMCI (Philipines) to Troy Ernest Pickard between 1/7/02 to 30/11/02 relevant
to this application.
4. Copies of all emails forwarded from Patrick Ng regarding Jackie Ng’s comments about Troy Ernest
Pickard between 1/7/02 to 30/11/02 relevant to this application.
5. Copies of all emails from KC Lim to Troy Ernest Pickard between 1/7/02 to 30/11/02 relevant to this
application.
6. Copies of all emails from J Marmet concerning B Goh re Troy Ernest Pickard between approximately
September to November 2002 relevant to this application.
7. Copies of emails between J Marmet and Troy Ernest Pickard around mid 2002 re dispute re decision of
Mr Pickard.
8. Copies of the Respondent’s policy and procedures regarding bonus and performance evaluations.
9. Provision of discovery to be made within 10 days of the date of this Order.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08259
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DAVID L COWAN, APPLICANT
v.
PEP EMPLOYMENT SERVICES (INC), RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
TUESDAY, 6 MAY 2003
FILE NO.
APPLICATION 146 OF 2003
CITATION NO.
2003 WAIRC 08259
_________________________________________________________________________________________________________
Result
Order issued
_________________________________________________________________________________________________________
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Order
WHEREAS this is an application pursuant to Section 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and
WHEREAS on the 29th day of April 2003 the Commission convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at that conference the Applicant sought to amend the application and delete the outstanding contractual benefits claim;
and
WHEREAS the Respondent consented to the application being amended;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders that—
THE application be amended to delete that part which relates to a claim of denied contractual benefits pursuant to section
29 (1)(b)(ii) of the Industrial Relations Act 1979.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
____________________

2003 WAIRC 08129
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COSIMO ANTONIO PACECCA, APPLICANT
v.
MR FRED BORTHWICK - DIRECTOR - OPAL PLAZA PTY LTD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
FRIDAY, 11 APRIL 2003
FILE NO/S.
APPLICATION 223 OF 2003
CITATION NO.
2003 WAIRC 08129
_________________________________________________________________________________________________________
Result
Order issued
_________________________________________________________________________________________________________
Order
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and
WHEREAS on the 9th day of April 2003 the Commission convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at that conference the parties agreed that the name of the Respondent should be amended;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by
consent, hereby orders—
THAT the name of the Respondent be amended to Opal Plaza Pty Ltd.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

____________________

2003 WAIRC 08462
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
WESTERN AUSTRALIAN HOTELS AND HOSPITALITY ASSOCIATION INCORPORATED
(UNION OF EMPLOYERS), APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
TUESDAY, 10 JUNE 2003
FILE NO/S.
APPLICATION 880 OF 2003
CITATION NO.
2003 WAIRC 08462
_________________________________________________________________________________________________________
Result
Application for shortened time for answers granted
_________________________________________________________________________________________________________
Order
WHEREAS an application has been made for a reduction of the time required for the filing of answers in application 880 of 2003;
and
WHEREAS the Commission dealt with this matter ex parte in chambers and formed the view that an order should issue reducing
the time for filing answers pursuant to r.78;
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NOW THEREFORE, I, pursuant to the powers vested in me pursuant to s.27 of the Industrial Relations Act, 1979 hereby order—
THAT the respondents required to be served with a copy of this application do file a notice of answer and counter
proposal in answer to the application no later than seven (7) days from the date of service.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08463
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
WESTERN AUSTRALIAN HOTELS AND HOSPITALITY ASSOCIATION INCORPORATED
(UNION OF EMPLOYERS), APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
TUESDAY, 10 JUNE 2003
FILE NO/S.
APPLICATION 881 OF 2003
CITATION NO.
2003 WAIRC 08463
_________________________________________________________________________________________________________
Result
Application for shortened time for answers granted
_________________________________________________________________________________________________________
Order
WHEREAS an application has been made for a reduction of the time required for the filing of answers in application 881 of 2003;
and
WHEREAS the Commission dealt with this matter ex parte in chambers and formed the view that an order should issue reducing
the time for filing answers pursuant to r.78;
NOW THEREFORE, I, pursuant to the powers vested in me pursuant to s.27 of the Industrial Relations Act, 1979 hereby order—
THAT the respondents required to be served with a copy of this application do file a notice of answer and counter
proposal in answer to the application no later than seven (7) days from the date of service.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.

____________________
2003 WAIRC 08464
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
WESTERN AUSTRALIAN HOTELS AND HOSPITALITY ASSOCIATION INCORPORATED
(UNION OF EMPLOYERS), APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
TUESDAY, 10 JUNE 2003
FILE NO/S.
APPLICATION 882 OF 2003
CITATION NO.
2003 WAIRC 08464
_________________________________________________________________________________________________________
Result
Application for shortened time for answers granted
_________________________________________________________________________________________________________
Order
WHEREAS an application has been made for a reduction of the time required for the filing of answers in application 882 of 2003;
and
WHEREAS the Commission dealt with this matter ex parte in chambers and formed the view that an order should issue reducing
the time for filing answers pursuant to r.78;
NOW THEREFORE, I, pursuant to the powers vested in me pursuant to s.27 of the Industrial Relations Act, 1979 hereby order—
THAT the respondents required to be served with a copy of this application do file a notice of answer and counter
proposal in answer to the application no later than seven (7) days from the date of service.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.

____________________
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2003 WAIRC 08465
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
WESTERN AUSTRALIAN HOTELS AND HOSPITALITY ASSOCIATION INCORPORATED
(UNION OF EMPLOYERS), APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
TUESDAY, 10 JUNE 2003
FILE NO/S.
APPLICATION 883 OF 2003
CITATION NO.
2003 WAIRC 08465
_________________________________________________________________________________________________________
Result
Application for shortened time for answers granted
_________________________________________________________________________________________________________
Order
WHEREAS an application has been made for a reduction of the time required for the filing of answers in application 883 of 2003;
and
WHEREAS the Commission dealt with this matter ex parte in chambers and formed the view that an order should issue reducing
the time for filing answers pursuant to r.78;
NOW THEREFORE, I, pursuant to the powers vested in me pursuant to s.27 of the Industrial Relations Act, 1979 hereby order—
THAT the respondents required to be served with a copy of this application do file a notice of answer and counter
proposal in answer to the application no later than seven (7) days from the date of service.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.

____________________

2003 WAIRC 08343
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AMTEL LTD T/A STRAMIT BUILDING PRODUCTS, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
THURSDAY, 15 MAY 2003
FILE NO.
C 84 OF 2003
CITATION NO.
2003 WAIRC 08343
_________________________________________________________________________________________________________
Result
Order issued.
Representation
Applicant
Mr G. Bartlett (of counsel) and with him Mr B. Western and Mr M. Holmes (of counsel)
Respondent
Mr L. Edmonds (of counsel) and with him Mr M. Golesworthy and Ms A. Rainey
_________________________________________________________________________________________________________
Order
WHEREAS the Commission convened an urgent conference in this matter pursuant to s.44 of the Industrial Relations Act 1979;
AND WHEREAS the Commission is informed that Amtel Ltd t/a Stramit Building Products and the Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Workers - Western Australian Branch are parties to a State registered
Enterprise Bargaining Agreement;
AND WHEREAS the parties have been negotiating for an agreement to replace that Enterprise Bargaining Agreement;
AND WHEREAS the Commission was informed that the employees members or eligible to be members of the Automotive, Food,
Metals, Engineering, Printing and Kindred Industries Union of Workers - Western Australian Branch will commence industrial
action at the premises of Stramit Building Products to occur at 6.00am tomorrow the 16th day of May 2003.
AND WHEREAS the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers - Western
Australian Branch has not followed the disputes settlement procedure of the Metal Trades (General) Award No 13 of 1965 as it
expressly committed to do in the Stramit Building Products Enterprise Bargaining Agreement 2001 No. AG 238 of 2001.
AND WHEREAS the Commission is of the opinion that the industrial action called for 16 May 2003 with less than one day’s
notice to the applicant company will cause a deterioration in industrial relations between the parties;
AND WHEREAS the Commission is of the opinion that an order should issue to prevent that deterioration for a limited time
pending the further negotiations and if necessary conciliation between the parties,
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NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—
1. That Amtel Ltd t/a Stramit Building Products schedule discussions with the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers - Western Australian Branch to commence Monday 19 May 2003 on
all outstanding matters including the 6 outstanding claims.
2. That the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers - Western Australian
Branch not take industrial action at the premises of Stramit Building Products on 16th day of May 2003.
3. That the parties report back to the Commission at a time to be fixed on Wednesday 21 May 2003.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________

2003 WAIRC 08340
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MINISTER FOR HEALTH, APPLICANT
v.
WESTERN AUSTRALIAN BRANCH OF THE AUSTRALIAN MEDICAL ASSOCIATION
INCORPORATED, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
THURSDAY, 15 MAY 2003
FILE NO/S.
P 42 OF 2001
CITATION NO.
2003 WAIRC 08340
_________________________________________________________________________________________________________
Result
Order issued.
_________________________________________________________________________________________________________
Order
HAVING heard Mr F Furey on behalf of the applicant and Mr P Jennings on behalf of the respondent the Public Service Arbitrator
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
____________________
2003 WAIRC 07769
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL OF THE DEPARTMENT OF EDUCATION, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
THURSDAY, 20 FEBRUARY 2003
FILE NO/S.
P 59 OF 2002
CITATION NO.
2003 WAIRC 07769
_________________________________________________________________________________________________________
Result
Interim Order issued.
_________________________________________________________________________________________________________
Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979, to the Public Service Arbitrator in
relation to disciplinary proceedings involving the applicant’s member, Ms Heise-Podger; and
WHEREAS on 9 December 2002 the Public Service Arbitrator convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at the conclusion of that conference, no agreement was reached and the parties were requested to provide written
submissions as to how this matter should be progressed; and
WHEREAS on 5 February 2003 the Public Service Arbitrator convened a further conference for the purpose of dealing with the
submissions put by the parties; and
WHEREAS at the end of the conference the parties were given time to consider a recommendation put by the Public Service
Arbitrator; and
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WHEREAS on 10 February 2003 the respondent advised that they were not able to accept the recommendation of the Public
Service Arbitrator; and
WHEREAS on 14 February 2003 the Public Service Arbitrator convened a further conference; and
WHEREAS at the conclusion of that conference there was agreement to a consent order issuing;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, and
by consent, hereby orders—
1. THAT the respondent shall not continue disciplinary proceedings against Ms Heise-Podger whilst Ms HeisePodger is on paid leave between the period 14 February 2003 and 16 May 2003.
2. THAT the applicant shall not request the Public Service Arbitrator to determine application P59 of 2002 during
the period 14 February 2003 and 16 May 2003.
3. THAT a conference shall be convened in relation to this matter on or about the week commencing 11 May
2003 to discuss the further progress of this application
4. THAT should Ms Heise-Podger return to work prior to 16 May 2003 the Public Service Arbitrator shall
convene an urgent conference to discuss the progress of this application.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
Public Service Arbitrator.
_________
2003 WAIRC 08411
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL OF THE DEPARTMENT OF EDUCATION, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
WEDNESDAY 28 MAY 2003
FILE NO/S.
P 59 OF 2002
CITATION NO.
2003 WAIRC 08411
_________________________________________________________________________________________________________
Result
Application pursuant to Section 80E dismissed
_________________________________________________________________________________________________________
Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979 to the Public Service Arbitrator in
relation to the applicant’s member, Ms Heise-Podger; and
WHEREAS on 9 December 2002 the Public Service Arbitrator convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at the conclusion of that conference, no agreement was reached and the parties were requested to provide written
submissions as to how this matter should be progressed; and
WHEREAS on 5 February 2003 the Public Service Arbitrator convened a further conference for the purpose of dealing with the
parties submissions; and
WHEREAS at the end of the conference the Public Service Arbitrator put a recommendation to the parties for consideration; and
WHEREAS the respondent advised on 10 February 2003 that they were unable to accept the recommendation and a final decision
in relation to Ms Heise-Podger was imminent; and
WHEREAS on 14 February 2003 the Public Service Arbitrator convened a further conference; and
WHEREAS at the conclusion of that conference a consent order issued in the following terms—
1. THAT the respondent shall not continue disciplinary proceedings against Ms Heise-Podger whilst Ms Heise-Podger
is on paid leave between the period 14 February 2003 and 16 May 2003.
2. THAT the applicant shall not request the Public Service Arbitrator to determine application P59 of 2002 during the
period 14 February 2003 and 16 May 2003.
3. THAT a conference shall be convened in relation to this matter on or about the week commencing 11 May 2003 to
discuss the further progress of this application.
4. THAT should Ms Heise-Podger return to work prior to 16 May 2003 the Public Service Arbitrator shall convene an
urgent conference to discuss the progress of this application.
WHEREAS on 6 May 2003 the Public Service Arbitrator’s Associate contacted the parties to convene a conference to discuss the
further progress of the application; and
WHEREAS on 14 May 2003 the Applicant requested further time to discuss the issues with Ms Heise-Podger; and
WHEREAS on 21 May 2003 the Applicant filed a Notice of Discontinuance in respect of the application; and
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
Public Service Arbitrator.
____________________
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2003 WAIRC 08409
DISPUTE REGARDING CONDUCT OF MR HOLLIS
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
THE CHIEF EXECUTIVE OFFICER, DEPARTMENT OF CULTURE AND THE ARTS,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE
WEDNESDAY, 28 MAY 2003
FILE NO.
PSAC 26 OF 2003
CITATION NO.
2003 WAIRC 08409
_________________________________________________________________________________________________________
Result
Recommendation issued
_________________________________________________________________________________________________________
Recommendation
WHEREAS this is an application in respect of a dispute regarding conduct by Mr Hollis and disciplinary action taken against him;
and
WHEREAS on Tuesday, the 27th day of May 2003, the Public Service Arbitrator convened a conference for the purpose of
conciliation between the parties; and
WHEREAS having heard from the parties the Public Service Arbitrator issued a recommendation for the resolution of the matter;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby recommends—
1.
THAT all disciplinary processes and decisions of the respondent in respect of Mr Hollis arising from the issue
of inappropriate email communications in respect of this matter be withdrawn including that the respondent’s
records be amended accordingly.
2.
THAT both Mr Hollis and Ms Williams give serious consideration to being more sensitive in their
communications associated with the workplace and in particular relating to each other.
3.
THAT the Chief Executive Officer of the respondent speak with both Mr Hollis and Ms Williams regarding the
respondent’s requirements in respect of their approach to communications with each other with a view to
difficulties being avoided, and if and when they arise, being resolved.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.

NOTICES—Appointments—
INDUSTRIAL RELATIONS ACT 1979
I, the undersigned, the HONOURABLE DAVID KINGSLEY MALCOLM AC CitWA, Chief Justice of Western Australia, in
exercise of the powers conferred on me by section 85(6) of the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE
THE HONOURABLE CHRISTOPHER JAMES LONSDALE PULLIN, a Judge of the Supreme Court of Western Australia, to be
an Acting Ordinary Member of the Western Australian Industrial Appeal Court on 3 June 2003 or until the completion of the
hearing and determination of any proceedings his Honour may be participating in at the expiration of that period.
As witness my hand this 28th day of May 2003.

Chief Justice of Western Australia.
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RECLASSIFICATION APPEALS—
2003 WAIRC 08368
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PETER ERNEST BULLEN, PETER BRASH AND D’ARCY KEVIN SPIVEY, APPELLANTS
v.
WORKCOVER W.A, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE
THURSDAY, 22 MAY 2003
FILE NOS
PSA 5 OF 2000, PSA 7 OF 2000 AND PSA 8 OF 2000
CITATION NO.
2003 WAIRC 08368
_________________________________________________________________________________________________________
Result
Appeals dismissed for want of jurisdiction
_________________________________________________________________________________________________________
1

Reasons for Decision
These are reclassification appeals each filed on 4 April 2000. By 6 December 2000, no action had been taken by the appellants
to pursue their appeals. On that date, the Registrar wrote to them each in the following terms, formal parts omitted:
“As it has been some time since the Commission has received any advice with regard to this Appeal, could you please
inform this office of your intentions in this matter, specifically whether or not you intend to proceed with your
application.
Written advice may be sent to the above address or by facsimile on 08 9420 4500
In the absence of any written advice of your intentions within 21 days from the date of this letter, the matter will be
referred to the Public Service Arbitrator who will dismiss the file for want of prosecution.”

2

The appellants each replied by identical letters dated 11 December 2000 in the following terms, formal parts omitted—
“Thank you for your letter of 5 December 2000 regarding the application I have lodged in the Industrial Relations
Commission relevant to a reclassification appeal.
Regrettably, it transpires that because I have been the subject of a workplace agreement and no specific provisions are
included in that agreement to afford me the opportunity of having my reclassification reviewed, it seems I cannot proceed
with this application.
For your information I hope to have an appropriate clause included in a new workplace agreement to be completed early
in the new year which will afford me the opportunity of filing a further application in your Commission.
However, having said that if this current application can be held in abeyance until early next year I would like to proceed
with this application for a reclassification once my new workplace agreement has been entered into.
If that cannot be done it would appear that I have no option, but to formally ask for this application be withdrawn.
May I please hear from you as to whether you believed it appropriate for the matter to be held in abeyance until a new
workplace agreement is entered into in February of next year.”

3

The Commission’s file indicates no answer to the appellants’ enquiries and nothing further was heard from the appellants until
the Registrar again wrote to them on 10 June 2002, in similar terms to his letters of 6 December 2000. The appellants, Messrs
Bullen, Brash and Spivey together wrote a letter to the Registrar dated 3 July 2002, in the following terms, formal parts
omitted—
“Thank you for your letters dated 10 June 2002 forward (sic) Peter Brash, D’Arcy Spivey, Peter Bullen and Marcus
Cocker indicating that this matter should be progressed or that it would be dismissed for want of prosecution.
Firstly we apologies for the delay in replying.
Save for Marcus Cocker who has retired, we are seriously contemplating progressing the reclassification appeal. This
being the case, may we please crave your indulgence for the next few months while the Workplace Agreement, under
which we are employed, expires.
We will then be in a position to request that this appeal proceed.
We look forward to hearing from you in due course.”

4

On 9 September 2002, the files were allocated to the Public Service Arbitrator (“the Arbitrator”). On 11 September 2002 Mr
Bullen telephoned the Arbitrator’s Associate purportedly on behalf of all of the appellants to advise that the workplace
agreement by which they had been bound was still in force for another 5 weeks or so and that the appellants would contact the
Commission once the workplace agreement had expired to request that matters be progressed. On 18 September 2002, Mr
Bullen indicated to the Associate that in fact the appeals had not been served upon the respondent and the respondent was not
aware of them. He said that the appellants planned to serve the respondent only when their workplace agreements had expired.
On 25 September 2002, the appellant’s filed a Declaration of Service which indicated that the Notices of Appeal had been
served upon the respondent on 23 September 2002. The respondent then advised the Arbitrator that it wished to respond in
writing to the appeals and on 25 November 2002 provided an outline of submissions challenging the jurisdiction of the
Commission on the basis that the appellants’ employment was the subject of a workplace agreement entered into on 24 July
1996 and that the current workplace agreement which bound each of them, entered into in 2001, did not expire until February
2003. The parties agreed that the matter ought be dealt with by the Arbitrator on the basis of written submissions and on
23 December 2002 the appellant’s wrote to the Commission in the following terms, formal parts omitted:
“We have had the benefit of reading the respondent’s submission in respect of the jurisdiction of the above matter.
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We do not propose going into any great detail as to the content of those submissions, save to say that we believe that there
are good and valid reasons why the application for reclassification should proceed in its current form.
As a corollary to that, it is submitted that a Commissioner has the discretion as to whether he or she can hear a particular
matter, especially having regard to section 26 of the Act that requires a Commissioner to act according to equity, good
conscience and the substantial merits of the case without regard to technicalities or legal forms.
To do otherwise would, it is respectfully submitted, require us to undergo further cost and time delays in filing fresh
reclassification applications when the Workplace Agreement ceases to have effect on 1 January 2003, when we will revert
to a common EBA.
Finally in that regard it seems to us that one of the platforms the current Government came into power on was an
undertaking to abolish workplace agreements, bearing in mind that the Government has been in power for in excess of
2 years.
In all the circumstances we ask that the Commissioner exercise any discretionary powers she believes she has so that this
matter may be heard in its current form.”
5
For the purposes of determining this matter, I will treat the respondent’s written “Outline of Submissions” and the appellant’s
letter of 23 December 2002, as their respective submissions as each has confirmed that there is no desire to make further
comment or submissions.
6
According to those submissions, at the time of filing the appeals, on 4 April 2000, each of the appellants was a party to a
collective workplace agreement, pursuant to the Workplace Agreements Act 1993, together with their employer. That
workplace agreement was replaced by another collective workplace agreement in 2001, and which expired in February 2003.
7
The decisions of the Commission in Oliver v Goldfields Esperance Development Commission (1997) 77 WAIG 2819 and
Dragicevich v Department of Resources Development (2000) 80 WAIG 428 make clear that an employer and an employee
who are parties to a workplace agreement are not employer and employee respectively for the purposes of the Industrial
Relations Act 1979. Accordingly, there is no industrial matter in that regard upon which the Commission might exercise
jurisdiction.
8
In this matter, at the time the appellants filed Notices of Appeal, in 2000, their employment was the subject of a workplace
agreement pursuant to the Workplace Agreements Act 1993. Accordingly, at the time of the filing of the appeal, the
Commission and in particular the Arbitrator had no jurisdiction to deal with their appeals. The mere expiration of the
workplace agreement does not then bring an appeal which was outside jurisdiction within it.
9
The provisions of s.26 of the Industrial Relations Act 1979, which require the Commission to act according to equity, good
conscience and the substantial merits, without regard to technicalities and legal form is aimed at the Commission dealing with
matters expeditiously and with relative informality, bearing in mind the objects of the Act. It does not enable the Commission
to deal with matters beyond jurisdiction. It cannot deal with matters where it has no power or authority. This is such a case.
Accordingly, these appeals must be dismissed for want of jurisdiction.
_________
2003 WAIRC 08365
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PETER ERNEST BULLEN, APPELLANT
v.
WORKCOVER W.A, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
THURSDAY, 22 MAY 2003
FILE NO.
PSA 5 OF 2000
CITATION NO.
2003 WAIRC 08365
_________________________________________________________________________________________________________
Result
Appeal dismissed for want of jurisdiction
_________________________________________________________________________________________________________
Order
HAVING heard the appellant on his behalf and the respondent, both by way of written submission, the Public Service Arbitrator,
pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT this appeal be, and is hereby dismissed for want of jurisdiction.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
_________
2003 WAIRC 08366
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PETER BRASH, APPELLANT
v.
WORKCOVER W.A, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
THURSDAY, 22 MAY 2003
FILE NO.
PSA 7 OF 2000
CITATION NO.
2003 WAIRC 08366
_________________________________________________________________________________________________________
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Result
Appeal dismissed for want of jurisdiction
_________________________________________________________________________________________________________
Order
HAVING heard the appellant on his behalf and the respondent, both by way of written submission, the Public Service Arbitrator,
pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT this appeal be, and is hereby dismissed for want of jurisdiction.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
_________
2003 WAIRC 08367
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
D’ARCY KEVIN SPIVEY, APPELLANT
v.
WORKCOVER W.A, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
THURSDAY, 22 MAY 2003
FILE NO.
PSA 8 OF 2000
CITATION NO.
2003 WAIRC 08367
_________________________________________________________________________________________________________
Result
Appeal dismissed for want of jurisdiction
_________________________________________________________________________________________________________
Order
HAVING heard the appellant on his behalf and the respondent, both by way of written submission, the Public Service Arbitrator,
pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT this appeal be, and is hereby dismissed for want of jurisdiction.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.

RECLASSIFICATION APPEALS—Notation of—
File Number

Appellant

Respondent

Commissioner

Decision

Finalisation
Date

PSA 23 of 2001

Daniel Peter Millard

Department of Justice

Scott C.

Withdrawn by Leave

05/05/03

PSA 24 of 2001

Jacqueline Anne Woolley

Department of Justice

Scott C.

Withdrawn by Leave

05/05/03

PSA 25 of 2001

Darryl Ernest Taylor

Department of Justice

Scott C

Withdrawn by Leave

05/05/03

SCHOOL TEACHERS—Matters dealt with—
PARTIES

CORAM
DATE

2002 WAIRC 06155
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
GEOFFREY JOHNSTON, APPLICANT
v.
MR RON MANCE, ACTING DIRECTOR GENERAL DEPARTMENT OF EDUCATION,
RESPONDENT
COMMISSIONER S J KENNER
TUESDAY, 6 AUGUST 2002
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FILE NO/S.
APPLICATION 2302 OF 2001
CITATION NO.
2002 WAIRC 06155
_________________________________________________________________________________________________________
Result
Declaration issued
Representation
Applicant
Mr M Farrell
Respondent
Mr D Newman
_________________________________________________________________________________________________________
Reasons for Decision
The substantive application in this matter is described as “To appeal under s 29(b) of the Industrial Relations Act by
virtue of the provision of s 78(2) of the Public Sector Management Act 1994, for orders to reverse the decision of the
respondent to reprimand and transfer Mr Geoffrey Johnston, a teacher employed by the respondent.”
2 This would appear to be the first application of its kind, consequent upon the repeal of the Education Act 1928 (“the EA”)
and s 23B of the Industrial Relations Act 1979 (“the Act”). As a result of this, the parties to the present proceedings have
requested the Commission to determine a number of preliminary questions going to the jurisdiction and powers of the
Commission to entertain the present application. The parties agreed upon the issues to be determined, with the
Commission consenting to hearing the questions as a preliminary issue, in all of the circumstances.
Background
3
The applicant is a school teacher and by letter dated 7 December 2001, he was found guilty of a serious breach of
discipline. As a consequence of this, the applicant was reprimanded and transferred from the school where he was a
teacher, Cowaramup Primary School. The applicant, represented by the State School Teaches Union of WA (“the
Union”), challenges that decision and maintains that throughout the process, the applicant was denied natural justice.
Furthermore, it is alleged that “charges” against the applicant were invalid and the respondent’s decision to impose the
penalty it did was wrong.
Questions to be determined
4
The questions to be determined by the Commission as a preliminary issue are set out in an agreed document entitled
“Notice of Jurisdictional Questions Raised by the Parties”. The questions are as follows—
“Question 1
Should the reference in section 78(2) of the Public Sector Management Act 1994 (“the PSMA”) to section 29(b)
of the Industrial Relations Act 1979 (“the IR Act”) be read as a reference to section 29(1)(b)?
Question 2
If the answer to question 1 is “yes”, is the application to the Commission under section 78(2) PSMA or a
provision within the IR Act and how therefore, is a matter properly brought?
Question 3
If the answer to question 2 is “yes”, and in any event, does the reference in section 78(2) PSMA to 29(1)(b)(or
section 29(b) merely indicate that an individual may refer the industrial matter to the Commission as 29(1)(b)
provides (and section 29(b) provided) and not that the matter should be dealt in the same way as one of the
matters referred to in section 29(1)(b)(i), section 29(1)(b)(ii), both or either?
Question 4
If the answer to question 3 is “no”, which provision should apply?
Question 5
Depending upon the answer to questions 3 and 4, what approach should be taken to a referral to the
Commission of a matter pursuant to section 78(2) PSMA? In particular is it the case that the Commission may
only interfere with the decision of the employer where it is considered that the employer acted unreasonably or
may the Commission review the decision de novo and substitute its own view?
Question 6
With respect to section 8, of Schedule 1, Transitional Provisions of the School Education Act 1999, was it open
to the employer to bring matters of suspected misconduct pursuant to the PSMA against the applicant, where
knowledge and action about that behaviour arose under the Education Act 1928 (now repealed)?”
5
In determining these questions, I firstly turn to consider the relevant legislative provisions. Section 78 of the Public
Sector Management Act 1994 (“PSMA”) provides as follows—
“78. Rights of appeal and reference
(1)
Subject to subsection (3) and to section 52, an employee who —
(a)
is a Government officer within the meaning of section 80C of the Industrial Relations
Act 1979; and
(b)
is aggrieved by a decision made in the exercise of a power under section 79(3)(b) or (c) or
(4), 82, 86(3)(b), (8)(a), (9)(b)(ii) or (10)(a), 87(3)(a), 88(1)(b)(ii) or 92(1),
may appeal against that decision to the Industrial Commission constituted by a Public Service Appeal
Board appointed under Division 2 of Part IIA of the Industrial Relations Act 1979, and that Public Service
Appeal Board has jurisdiction to hear and determine that appeal under and subject to that Division.
(2)
Despite section 29 of the Industrial Relations Act 1979, but subject to subsection (3), an employee
who —
(a)
is not a Government officer within the meaning of section 80C of that Act; and
(b)
is aggrieved by a decision referred to in subsection (1)(b),
may refer the decision mentioned in paragraph (b) to the Industrial Commission as if that decision
were an industrial matter mentioned in section 29(b) of that Act, and that Act applies to and in
relation to that decision accordingly.
1
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Despite section 29 of the Industrial Relations Act 1979, but subject to section 52, an employee —
(a)
against whom proceedings have been taken under this Part for a suspected breach of
discipline arising out of alleged disobedience to, or disregard of, a direction which is by
virtue of section 94(4) a lawful order for the purposes of section 80(a); and
(b)
who is aggrieved by a decision made in the exercise of a power under section 82, 86(3)(a),
(8)(a), (9)(b)(i) or (10)(a), 87(3)(a) or 88(1)(b)(i),
may refer the decision referred to in paragraph (b) to the Industrial Commission as if that decision
were an industrial matter mentioned in section 29(b) of that Act, and that Act applies to and in
relation to that decision accordingly.
(4)
In exercising its jurisdiction under subsection (3) in relation to a decision consisting of a lawful order
referred to in section 94(4), the Industrial Commission shall confine itself to determining whether or
not that decision has been, or is capable of having been, complied with.”
6
Section 29 of the Act is in the following terms—
“29. By whom matters may be referred
(1)
An industrial matter may be referred to the Commission —
(a)
in any case, by —
(i)
an employer with a sufficient interest in the industrial matter;
(ii)
an organization in which persons to whom the industrial matter relates are
eligible to be enrolled as members or an association that represents such an
organization; or
(iii)
the Minister;
and
(b)
in the case of a claim by an employee —
(i)
that he has been harshly, oppressively or unfairly dismissed from his employment;
or
(ii)
that he has not been allowed by his employer a benefit, not being a benefit under
an award or order, to which he is entitled under his contract of service,
by the employee.
[(1a) repealed]
(2)
A referral by an employee under subsection (1)(b)(i) cannot be made more than 28 days after the day
on which the employee’s employment terminated.
[Section 29 inserted by No. 94 of 1984 s.19; amended by No. 15 of 1993 s.10; No. 1 of 1995 ss.7 and
43; No. 3 of 1997 s.24; No. 36 of 1999 s.247.]”
7
Provisions of the School Education Act 1999 (“SEA”) are also relevant, they being s 239 and clause 8 of Schedule 1 Transitional Provisions, which are in the following terms—
“239.
Teaching staff and other officers, substandard performance and disciplinary matters
(1)
Part 5 of the PSMA has effect as if in that Part references to —
(a)
an employee included —
(i)
a member of the teaching staff; and
(ii)
an officer who comes within section 235(1)(c);
and
(b)
an employing authority that is not the Minister (within the meaning in that Part) included
references to the chief executive officer.
(2)
In addition to the actions that may be taken under the provisions of sections 79(3) and 86(3)(b)(ii) of
the PSMA, the chief executive officer may under those provisions make a determination under
section 238(1)(a) in respect of a member of the teaching staff.
(3)
Without limiting section 80 of the PSMA, a contravention of this Act is to be taken to be a breach of
discipline for the purposes of that section….
8.
Inquiries under section 7C
(1)
If before the commencement an inquiry under section 7C(3) of the repealed Act has begun in relation
to a teacher, the inquiry may continue and be completed and —
(a)
the chief executive officer may exercise powers under the section; and
(b)
the section otherwise applies,
in relation to the teacher as if the section had not been repealed.
(2)
For the purposes of subsection (1) an inquiry has begun under section 7C(3) if the chief executive
officer has in writing requested a person to hold the inquiry.”
8
Before turning to the specific questions to be answered, it is trite to observe that the Commission should approach the task
of answering the questions posed in accordance with the established canons of statutory interpretation. That being that the
legislation should be interpreted having regard to the ordinary and natural meaning of the words used in the legislation
concerned. This also involves ascertaining the meaning of a provision in a statute, in the context of the statute as a whole,
consistent with ascertaining the purpose to be achieved by it: s 18 Interpretation Act 1984.
9
With those observations in mind, I now turn to the respective questions.
Question 1
10 Section 78(2) of the PSMA, with which the present matter is concerned, makes reference to s 29 (b) of the Act. Section
29 of the Act, as introduced in the 1979 legislation, was amended by amending Act No 94 of 1994 by the repeal of the
then s 29 and the substitution of a new s 29, containing paragraphs (a) and (b) in the same terms as the present s 29(1)(a)
and (b) of the Act. By amending Act No 15 of 1993 s 29 was again amended to re-number the then s 29(a) and (b) as s
29(1)(a) and (b) and to insert a new s 29(2), prescribing a 28 day time limit for matters to be referred to the Commission.
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Subsequent amendments to s 29 occurred in 1995 by amending Act 1 of 1995 to insert a new s 29(1a) providing for
appeals under the then s 23B being instituted by a teacher. Additionally, a new s 29(3) was inserted, to enable an
extension of the 28 day time limit in prescribed circumstances. By amending Act No 3 of 1997, ss 29(3) and (4) were
repealed. Subsequently, by amending Act No 36 of 1999 in relation to the SEA, s 29(1a) was repealed, leading to s 29 in
its form, prior to the enactment of the Labour Relations Reform Act 2002, which amendments are not material for the
purposes of determining the present questions.
11 It can therefore be seen from the above history of s 29 of the Act, that as at the coming into effect of the PSMA, s 29(b)
no longer existed in the Act. It had become s 29(1)(b) as at the end of 1993. Given that the former s 29(b) referred to
claims of unfair dismissal and contractual entitlements, referred to the Commission by an employee, the question is
whether that must be taken to have been an intended reference by parliament to s 29(1)(b) of the Act as it was on the
commencement of the PSMA.
12 As is evident, a literal reading of s 78(2) would lead to an absurdity as this provision refers to a section in the Act that no
longer exists, and indeed, did not exist as at the time of the enactment of the PSMA. In Cooper Brookes (Wollongong) Pty
Ltd v Federal Commissioner of Taxation (1981) 35 ALR 151 it was said by Gibbs CJ at 156—
“There are cases where the result of giving words their ordinary meaning may be so irrational that the court is
forced to the conclusion that the draftsman has made a mistake, and the canons of construction are not so rigid
as to prevent a realistic solution in such a case.”
13 It is also the case that if it is obvious that there has been a simple mistake in the drafting of legislation, then courts and
tribunals will be prepared to read the legislation in its proper form: Statutory Interpretation in Australia 4th Ed. Pearce
and Geddes at para 2.14. In Lindner v Wright (1976) 14 ALR 105, the cross reference in a section of legislation to
subsection (3) should have been a reference to subsection (4). In this case, Muirhead J was prepared to read it accordingly
on the basis that the draftsperson had made a mistake. Muirhead J said at 110—
“The fundamental rule of interpretation to which all others are subordinate is that a statute is to be expounded
according to the intent of the Parliament that made it, and that intention has to be found by an examination of
the language used in the statute as a whole”: Higgins J in Amalgamated Society of Engineers v. Adelaide Steam
Ship Co Ltd (1920) 28 CLR 129 at 161 (see also Nolan v Clifford (1904) 1 CLR 429)…But here we have not
ambiguity nor any doubt, nor indeed argument as to the intention of the legislature - an intention apparently
defeated by a draftsman’s slip - or indeed perhaps by a printer’s slip.. I must of course regard it as settled law
that “it is no power of the judicial function to fill gaps disclosed in legislation”: Marshall v. Watson (1972)
124 CLR 40 at 649; (1972) ALR 641 at 646, per Stephen J..... But whilst I can find no authority directly in point,
it seems to me that I am faced not with a gap to be filled, but with a clear mistake and I consider when intention
is so clear that to correct that mistake and give force to the sub-section involves not “legislation” but
interpretation. I take the view and so hold that section 8A(6) should be read as though “sub-section (4)” was
inserted instead of “sub-section (3)”...
14 I adopt this approach for the purposes of this matter. In my opinion, the reference to s 29(b) in s 78(2) of the PSMA must
be regarded as a drafting or printing slip, and should be read as s 29(1)(b), which in my opinion, would accord with the
intention of the parliament when the PSMA was enacted.
15 I therefore answer Question One with “yes”.
Question 2
16 In relation to this question, in my view, the intention to be gleaned from the plain meaning of the words used in s 78(2), is
that an individual employee, who is not a government officer within the meaning of s 80C of the Act, and is aggrieved by
one of the specified types of decisions, is able, as an individual, to refer the subject matter of that decision to the
Commission and the subject matter of that decision is deemed to be an industrial matter for the purposes of the Act. That
means that the matter referred is taken to be and is subject fully to the terms of the Act and hence the jurisdiction and
powers of the Commission, to inquire into and deal with that matter under s 23 of the Act and not the PSMA.
Question 3
17 The answer to this question in my view is in part to be determined by a consideration of the terms of s 78 of the PSMA as
a whole. The question to be determined is whether referrals to the Commission pursuant to s 78(2) of the PSMA, are only
limited to claims of harsh, oppressive or unfair dismissal or the denial of contractual benefits.
18 Firstly, s 78(1) of the PSMA enables a government officer to appeal against various decisions to the Public Service
Appeal Board, constituted pursuant to Division 2 of Part IIA of the Act. The various decisions from which an appeal may
be brought, are those set out in s 78(1)(b). Those decisions include reducing the level of classification of an employee;
terminating the employment of an employee; suspending an employee without pay; and reprimanding, transferring, fining
or reducing the salary of an employee.
19 By s 78(2)(b) of the PSMA, the decisions about which a non-government officer is aggrieved, and which may be the
subject of a referral to the Commission under the Act, are the same decisions referred to in s 78(1)(b) referred to above.
Furthermore, by s 78(3), it is provided that an employee, who has had proceedings taken against them for a suspected
breach of discipline under the PSMA, may refer the matter to the Commission as if it were an industrial matter.
Importantly in this connection, s 78(4) of the PSMA provides that in relation to exercising jurisdiction under s 78(3), the
Commission must confine itself to determining whether or not that decision challenged has been, or is capable of having
been, complied with.
20 In my opinion, from a consideration of these provisions as a whole, it is apparent that the intention of the legislature in s
78(2) was to enable a range of decisions, not confined to termination of employment or contractual benefits, to be referred
to the Commission as if those matters were an industrial matter for the purposes of the Act. Given that s 78(2) is a
deeming provision enabling individual employees to refer the prescribed matters to the Commission, in my view, those
matters are not limited to claims of unfair dismissal or contractual entitlements. This construction is also supported by the
use of the words “Despite section 29 of the Industrial Relations Act 1979” in the introductory part of ss 78(2) and (3), to
the effect that the matters able to be referred are not limited to those specified in s 29(1)(b)(i) and (ii) of the Act.
Question 4
21 It is unnecessary for me to consider this question in light of my conclusions as to Question 3.
Question 5
22 In referring one of the specified matters to the Commission as if that matter were an industrial matter, the Commission’s
jurisdiction is enlivened to “inquire into and deal with” that industrial matter: s 23(1) Act. By section 78(1) of the PSMA,
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a government officer may appeal against one of the prescribed decisions to the Public Service Appeal Board. In the
determination of an appeal, the Public Service Appeal Board has jurisdiction and power pursuant to s 80I(1) of the Act to
“adjust all matters” referred to it on appeal. It would appear therefore, from the language of s 78(1), read with the
jurisdiction and powers of the Public Service Appeal Board, that the nature of those proceedings, whilst an “appeal”, is in
the nature of a de novo proceeding, enabling the Public Service Appeal Board to hear and determine the matter afresh, if
the circumstances require it. Some support for this view would appear to be found in the decision of the Public Service
Appeal Board in Raxworthy v The Authority for Intellectually Handicapped Persons (1989) 69 WAIG 2266.
23 A similar approach was taken to the interpretation of the right of appeal by a teacher to the former Government School
Teachers Tribunal, pursuant to the repealed s 78(1)(b) of the Act: Milentis v Minister for Education (1987) 67 WAIG
1124. In Milentis, the Full Bench concluded that the nature of an appeal to the Government School Teachers Tribunal was
to be essentially heard de novo, however this would depend on the grounds of appeal in each particular case. In so
concluding, the Full Bench adopted and applied observations of the then Chief Justice when considering the nature of an
appeal to a tribunal created by statute under the Prisons Act. In Ex parte Hill, Director of WA Prisons Department v
Ormsby No 1987 of 1985 the Chief Justice said at 11—
“The nature of the appeal is not, I think, to be determined by a resort to the cases which are legion dealing with
appeals within or to establish courts and by asking whether it is an appeal by way of rehearing in the sense in
which that word was understood in old chancery practice. In the context of this Act no a priori restriction
should be placed upon the right which it gives and which by the statute is called an appeal. The intention of the
statute, in my opinion, is simply to allow the prison officer to challenge the determination (?) or penalty before
the Tribunal upon any grounds which are said to render it either unjust or wrong. Grounds of appeal are to be
given and the manner in which the Tribunal goes about its task will be controlled by those grounds. But that
manner is not controlled or restricted by anything to be found within the nature or character of the appeal
itself. If the grounds are such that in the judgement of the Tribunal justice cannot be done without hearing the
proceedings all over again then it has power to do so. If, on the other hand, the grounds can be adequately
dealt with by the Tribunal on such record of the proceedings below as comes up to it, supplemented or not by
evidence, then the Tribunal can deal with the appeal on a more restricted basis. The procedure to be adopted is
such as will, on the grounds of appeal, enable full and complete justice to be done.”
24 This approach was also broadly applied in relation to appeals under the former s 23B of the Act.
25 Whilst s 78(2) does not refer to an “appeal” to the Commission, it seems plain enough from the language in the section as
a whole, that it is concerned with challenges to a decision taken by the employer in relation to which the employee is
“aggrieved”. Reference to “aggrieved” is made in s 78(1)(b) dealing with appeals to the Public Service Appeal Board, and
also in ss 78(2)(b), (3) and (4) dealing with referrals to the Commission. In my opinion, given the nature of the
proceeding contemplated by s 78 of the PSMA, a matter referred to the Commission pursuant to s 78(2) by an aggrieved
employee from one of the nominated decisions, is to be dealt with in the same manner as a matter referred under s 78(1)
of the PSMA. That is, I do not consider that such a proceeding ought to be regarded as an “appeal” in the strict sense, as
that issue was discussed by the Full Bench in Milentis. Nor is it the case in my opinion, that the Commission is limited to
determining only the reasonableness of the employer’s decision.
26 In other words, depending upon the nature of the challenge to the decision under review, such a proceeding may involve
the Commission re-hearing the matter afresh or it may only be necessary to consider the decision taken by the employer
“on such record of the proceedings below as comes up to it, supplemented or not by evidence”: Ormsby. It would seem to
be the case therefore, that consistent with the reasoning of the Full Bench in Milentis, the decision of the employer is not
to be totally disregarded in the Commission hearing and determining the matter.
27 Furthermore, it also seems to me that if the referral to the Commission pursuant to s 78(2) of the PSMA involves an
allegation of harsh, oppressive or unfair dismissal, then, consistent with the referral of such a matter to the Commission
pursuant to s 44 of the Act, s 23A should apply to such matters in terms of the relief to be granted. Such a matter,
although referred to the Commission under s 78(2) of the PSMA, would nonetheless constitute “a claim of harsh,
oppressive or unfair dismissal” for the purposes of s 23A of the Act and any relief to be granted. In my opinion, it would
be incongruous if this were not to be the case, as claimants commencing proceedings under ss 29(1)(b)(i) and 44 would
be entitled and limited to the remedies under s 23A if successful, whereas those under s 78(2) of the PSMA would not be
so limited, for example, as to matters of compensation for loss and injury. Given the scheme of the Act in relation to such
matters, I do not think parliament could have intended such an outcome. Different considerations may apply of course in
cases where it is alleged that a dismissal was unlawful, for example, on the grounds of a failure by the employer to
comply with a mandatory statutory requirement.
28 Also, whilst it is not necessary to finally decide the matter for the purposes of these proceedings, and I do not do so in the
absence of argument, it would also appear to be the case that given that any unfair dismissal claim by a teacher would be
“referred under” s 78(2) of the PSMA and not “referred under” s 29(1)(b)(i) of the Act, then arguably s 29(2) of the Act,
providing for a 28 day time limit for such referrals, would not apply.
29 Therefore, matters referred to the Commission pursuant to s 78(2) of the PSMA are not restricted to consideration by the
Commission of the reasonableness of the employer’s conduct, but the Commission may review the employer’s decision
de novo, as the circumstances warrant and determine the matter afresh and substitute its own decision for the employer’s
decision if that is appropriate.
Question 6
30 By clause 8 of Schedule 1 - Transitional Provisions, it is provided that an inquiry that has begun in relation to a teacher,
pursuant to the former s 7C(3) of the EA, may continue and be completed. It is provided by clause 8(2), that an inquiry is
taken to have begun if the chief executive officer has in writing, requested a person to hold the inquiry. The effect of this
provision is manifestly to preserve the conduct of an inquiry, as the relevant procedure under the repealed EA, in respect
of conduct falling within that former provision.
31 By s 239 of the SEA, Part 5 of the PSMA, dealing with substandard performance and disciplinary matters, applies to
teaching staff from the commencement of the SEA which was 1 January 2001. In my opinion, in respect of conduct that
would otherwise have fallen within the purview view of s 7C of the repealed EA, but in respect of which an inquiry had
not begun as defined in clause 8 of schedule 1 of the SEA, the process contemplated by s 239 of the SEA applies. In my
opinion, these provisions go to the procedure by which matters such as misconduct, are to be dealt with.
32 I do not accept the submissions of the applicant, that to so hold means that the terms of the SEA in this respect, would
have retrospective operation. It is of course the case that there is a presumption that legislation will not have retrospective
operation: Maxwell v Murphy (1957) 96 CLR 261 per Dixon CJ at 267. However, in considering the question of the
retrospective operation of legislation, it is important to distinguish between an Act having a prior effect on past events
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and an Act basing future action on past events (see generally Pearce and Geddes at para 10.4). In Coleman v Shell Co of
Australia Ltd (1943) 45 SR (NSW) 27 Jordan CJ said at 31—
“... As regards any matter or transaction, if events have occurred prior to the passing of the Act which had
brought into existence particular rights or liabilities in respect of that matter or transaction, it would be giving
a retrospective operation to the Act to treat it as intended to alter those rights or liabilities, but it would not be
giving it a retrospective operation to treat it as governing the future operation of the matter or transaction as
regards the creation of further particular rights or liabilities.”
33 In my opinion, that is the position which exists presently, in that the terms of the SEA in relation to substandard
performance and disciplinary matters, constitute future operation of legislation based on past events. In my view,
parliament could never have intended to let certain conduct, for example serious misconduct, fall into a hiatus between
both pieces of legislation without any right of recourse by an employer.
34 The answer to this question is therefore “yes”.
35 I declare accordingly.
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Reasons for Decision
In reasons for decision dated 6 August 2002, the Commission dealt with a number of preliminary issues in relation to the
Commission’s jurisdiction to entertain the present claim. In those reasons for decision, the Commission concluded that the
present proceedings were validly brought and the Commission can enquire into and deal with the subject matter of the
applicant’s claim under the terms of the Industrial Relations Act 1979 (“the Act”).
2
The background to the present claim, was set out in the Commission’s earlier reasons for decision at para 3 as follows—
“The applicant is a school teacher and by letter dated 7 December 2001, he was found guilty of a serious breach of
discipline. As a consequence of this, the applicant was reprimanded and transferred from the school where he was a
teacher, Cowaramup Primary School. The applicant, represented by the State School Teaches Union of WA (“the
Union”), challenges that decision and maintains that throughout the process, the applicant was denied natural justice.
Furthermore, it is alleged that “charges” against the applicant were invalid and the respondent’s decision to impose the
penalty it did was wrong.”
3
The applicant, represented by Mr Cox of counsel, attacked the respondent’s decision-making essentially on the basis that it had
not complied with the relevant provisions of the Public Sector Management Act 1994 (“the PSM Act”), they being in particular
ss 81, 83 and 86 dealing with discipline for public sector employees. It was also submitted that the respondent denied the
applicant natural justice for a number of reasons, dealt with below. The respondent, represented by its industrial officer Mr
Newman, denied that the applicant had been treated unfairly or inappropriately under the PSM Act.
4
The present proceedings are brought pursuant to s 78(2) of the PSM Act, following the decision of the respondent to impose
penalties on the applicant flowing from the terms of s 239 of the School Education Act 1999 (“the SE Act”), which incorporate
the relevant provisions of Part 5 of the PSM Act in relation to discipline for government officers.
The Evidence
5
Mr Johnston is a teacher employed by the Department of Education and has been a teacher for about 24 years. At the material
times he was appointed to the Cowaramup Primary School (“the School”). He is classified as a senior teacher and holds a
Bachelor of Education degree and a Teachers Certificate. The relevant history of this matter commenced when the applicant
received a letter from the respondent dated 12 March 2001 in relation to alleged breaches of discipline committed by the
applicant in October 2000. Given the importance of the particular matters raised, and subsequent events, formal parts omitted,
and omitting the full names of those involved, I set out the terms of this letter in full as follows—
“From information that has been brought to my attention, I suspect that you may have acted in a manner which could
constitute a breach of discipline pursuant to the Public Sector Management Act 1994 (“the Act”).
Specifically it is suspected that—
• On 25 October 2000, being a school day, you did hit without just or reasonable cause, during school hours and in
your classroom at the Cowaramup Primary School, a student of that school, J L, in the back with heavy force;
1
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• On 26 October 2000, at Cowaramup Primary School and during a discussion held after school hours with Mrs J
L, mother of J, you admitted that you had hit the child;
• On 26 October 2000, at Cowaramup Primary School and during a discussion held after school hours with Mrs J
L, you also admitted that you had previously hit students;
• In the latter half of the 2000 school year at the Cowaramup Primary School following a lunch break at which you
were on yard duty and in the vicinity of the school oval, you did forcibly push C K a student at the school in the
back without just or reasonable cause in order to make him move quicker while he had an injured foot;
• In the latter half of the 2000 school year at Cowaramup Primary School following a lunch break at which you
were on yard duty and in the vicinity of the school oval, you did threaten and intimidate C K by stating to him “if
you don’t move along I will give you the biggest kick forward of your life” at the same time or shortly after you
had pushed him.
Should these allegations be found to be true, they may constitute a breach in discipline in your employment as a teacher
as per section 80(b)(i), and section 80(c) or section 80(d) of the Act.
In accordance with section 81(1) of the Act, I am providing you with an opportunity of furnishing a written explanation in
relation to the above matters. Please ensure your submission is received by close of business Friday 23 March 2001. You
are to address your submission, marked “Private and Confidential” to Mr John Ryan, A/Director, Workplace Relations,
151 Royal Street, East Perth, WA, 6004. In the event that no submission is received by this date, I may decide to take
further action in the absence of that explanation.
It is noted that you have already responded to similar allegations made through an informal inquiry in accordance with
section 7C(4) of the now repealed Education Act 1928. As an inquirer had not been appointed in writing by the
commencement of the new Schools Education Act 1999, that process has now been stopped. You may wish to affirm,
amend, or adjust your earlier response. You may also decide to submit a fresh response to the allegations. However you
choose to respond to these matters, that advice must be received by the above date.
Should it be deemed necessary, following your explanation or otherwise, and pursuant to section 81(2) of the Act, I may
request and authorise an investigation into the allegations. I would further advise that, and should it be required, if by the
conclusion of the disciplinary process prescribed by the Act the allegations are substantiated, one or more of the
penalties outlined in section 83(1), or following a formal charge of serious misconduct as per section 86(3) of the Act,
may be imposed. Please find enclosed a copy of the relevant sections of the Act and a copy of the Department’s Discipline
Policy, Procedure and Guidelines for your information.”
The applicant responded to these allegations by letter dated 26 March 2001 and denied them.
Subsequently, by letter dated 3 April 2001, the respondent wrote to the applicant advising that it had taken note of the
applicant’s explanation to the matters raised in the respondent’s letter of 12 March 2001 and notified the applicant that
pursuant to s 81(2) of the PSM Act, an independent inquiry would be undertaken in relation to the alleged breaches of
discipline. Again, formal parts omitted, this letter is reproduced as follows—
“Thankyou for your letter dated 26 March 2001 responding to allegations of a suspected breach of discipline raised
against you.
I note your explanation in these matters.
In accordance with section 81(2) of the Public Sector Management Act (“the Act”), I shall be authorizing an independent
inquirer to undertake an investigation into the alleged breaches of discipline. Specifically it is alleged that;
• On 25 October 2000, being a school day, you did hit without just or reasonable cause, during school hours and in
your classroom at the Cowaramup Primary School, a student of that school, J L, in the back with heavy force;
• On 26 October 2000, at Cowaramup Primary School and during a discussion held after school hours with Mrs J
L, mother of J, you admitted that you had hit the child;
• On 26 October 2000, at Cowaramup Primary School and during a discussion held after school hours with Mrs J
L, you also admitted that you had previously hit students;
• In the latter half of the 2000 school year at the Cowaramup Primary School following a lunch break at which you
were on yard duty and in the vicinity of the school oval, you did forcibly push C K a student at the school in the
back without just or reasonable cause in order to make him move quicker while he had an injured foot;
• In the latter half of the 2000 school year at Cowaramup Primary School following a lunch break at which you
were on yard duty and in the vicinity of the school oval, you did threaten and intimidate C K by stating to him “if
you don’t move along I will give you the biggest kick forward of your life” at the same time or shortly after you
had pushed him.
You will be provided an opportunity to furnish an explanation in relation to these matters in the course of the
investigation.
Should the above allegations be found, on the balance of probability to be true, you may be charged with a breach of
discipline pursuant to section 80(b)(i) arising from section 9(b) and section 80(c) of the Act. I would further advise, and
should it be required, by the conclusion of the disciplinary process prescribed by the Act, if the allegations are
substantiated one or more of the penalties outlined in section 83(1) or following a formal charge of serious misconduct,
as per section 86(3) of the Act may be imposed. Enclosed, please find a copy of the relevant sections of the Act and a copy
of the Department’s Discipline Policy, Procedures and Guidelines for your information.”
The appointed inquirer, Mr Dodd, notified the applicant by letter dated 2 May 2001, that he had been appointed by the
respondent to conduct the investigation. In that letter, Mr Dodd particularised the possible breaches of discipline that he was to
investigate as follows—
1.
On 25 October 2000 you hit J L, a student at Cowaramup Primary School, in the back.
2.
On 26 October 2000 you admitted to Mrs L that you had previously hit a student; and
3.
During the 2000 school year, you forcibly pushed C K, a student at Cowaramup Primary School, in the back in
order to make him move quicker while he had an injured foot, and stated “if you do not move along I will give you
the biggest kick forward of your life”.
The applicant testified that on or about 5 May 2001, he was telephoned by Mr Dodd to arrange an appointment to interview
him in relation to the investigation. Mr Dodd informed the applicant that he was instructed by the respondent to also
investigate parent concerns from parents Ws, W, Rs and Wy. The applicant advised Mr Dodd that he had no knowledge of
these matters and he only wished to discuss the subject matter of the investigation. The applicant was concerned that he had no
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inkling of these parental concerns, nor any opportunity to respond to them, at the time they were raised with Mr Dodd by the
respondent. Mr Dodd, in his evidence, also referred to these matters and that the applicant declined to comment upon them.
On 14 May 2001, the applicant was interviewed by Mr Dodd. Mr Dodd informed the applicant that the only issues to be
explored were those relevant to JL, as the parent of the other child the subject of the complaint, Mrs K, had withdrawn her
complaint.
On this same day, Mr Dodd testified that he also interviewed several other teachers in connection with his investigation.
Furthermore, previously, on 7 May, Mr Dodd had visited the School and interviewed other teachers, students and parents, in
connection with his investigation. On 30 May 2002, Mr Dodd presented his report to the respondent. A copy of Mr Dodd’s
report was annexed to his witness statement, which was tendered as exhibit R1.
The content of the report prepared by Mr Dodd (“the Dodd Report”) is important. In it, he sets out the allegations and
complaints, the conduct of the inquiry; “evidence” before the investigation; witness credibility; general comment and his
conclusions and findings.
In the “allegations and complaints” section of the Dodd Report, the three broad allegations, set out in Mr Dodd’s letter of
2 May 2001 are set out. Mr Dodd goes on to refer to the withdrawal of the complaint by Mrs K. Mr Dodd refers to this and his
advice to an officer of the respondent that he would not be pursuing this matter. Furthermore, Mr Dodd refers two copies of
various file notes prepared by the principal of the School and several letters from “other concerned parents” relating to the
applicant. Mr Dodd refers to these parents as having been interviewed during the course of his investigation and that “the
information gathered was useful in gaining some understanding of broader concerns in respect of Mr Johnston’s teaching
practices.” Mr Dodd stated that in respect of these matters, they could not be formally included in the terms of his
investigation, as they had not been put to the applicant and the respondent should pursue these matters by way of a separate
investigation, if it wished to.
Reference is also made to documents comprising file notes and letters from parents, provided to Mr Dodd by the School
principal. A copy of this file was attached and marked appendix B to the Dodd Report. It was noted by Mr Dodd, that few if
any of the allegations contained in appendix B, had been put to the applicant.
The next section of the Dodd Report then goes on to refer to “evidence”. Despite noting in the previous section of the report
that materials provided by the respondent and Mr Fahey, the principal, were outside the terms of the investigation, Mr Dodd
then proceeded to set out in some detail, observations by persons he interviewed, that clearly did not directly relate to the
allegations concerning JL and Mrs L, referred to as the “basis of his investigation” at the outset of the Dodd Report. This
material, includes references made by Mr Fahey, as to “a history of complaints or expressions of concern by parents in respect
to Mr Johnston and his teaching practices” (p 4 Dodd Report). Reference is made to an interview with Ms Dente a teacher at
the school (pp 7 - 8 Dodd Report). Reference is made to comments by Ms Dente about her opinion of the applicant unrelated to
the L incident. Reference was also made to an interview with Mr Morris and “other witnesses” (pp 11 - 12 Dodd Report) that
were generally quite critical of the applicant.
In the section headed “General Comment” (pp 13 - 14 Dodd Report) it is relevantly observed as follows—
“There appears from the information gathered to date, to be a broad level of concern amongst parents in respect to Mr
Johnston’s behaviour in the classroom. This is supported by the comments made by various witnesses to the effect Mr
Johnston treat children unfairly, intimidates and humiliates some and favours better students. There are allegations that
he has bullied children.
Other allegations have been made against him to the effect (sic) that there has been inappropriate physical contact
between Mr Johnston and students. Mrs L mentioned she had heard that B K and C K (no relation) had both been hit. J L
states he had seen another child struck my Mr Johnston. Mr Morris makes mention of a possible incident involving S A.
Many of the letters forwarded to the school or District Office and contained in Appendix C, provide numerous allegations
of improper conduct. Mrs C’s letter dated December 12, 2000 (folios 4-5 Appendix C) describe an incident in 1996 where
Mr Johnston allegedly manhandled her son.
These matters all fall outside the terms of reference of this investigation.
It is unclear what action if any has been taken to date in relation to these matters. I understand Mr Johnston has not been
confronted with these allegations. This may be due in part to the practice adopted by Principal in directing parents to
discuss their concerns with the teacher in the first instance. It is highly likely, based on the first hand accounts provided
to this investigation, many parents chose not to adopt this course of action due to a fear (real or otherwise) that their
children might be the subject of further harassment or intimidation.”
In the “Conclusions and Findings” (pp 14 - 17 Dodd Report) it is stated as follows—
“The information provided by the various witnesses together with that contained in the letters of complaint from other
parents (see Appendix C) leads to a conclusion, based on the balance of probabilities, that Mr Johnston did hit J L on
the back on the material date.
I also accept Mrs L’s recollection that Mr Johnston apologised to her for his actions.
His act is a serious contravention of departmental policy relating to physical contact with students. It also breaches the
duty of care imposed upon him as a teacher in respect to students under his supervision and control.” (My emphasis)
In cross-examination, Mr Dodd conceded that none of the materials referring to “non-L incidents”, referred to in the Dodd
Report, were ever put to the applicant. He also accepted that it would have been a reasonable assumption for the applicant to
have, that he did not need to respond or deal with these other matters as they would not be relied on by the respondent, which
assumption was proved not to be correct.
Following the Dodd Report, on or about 5 July 2001 the applicant received a letter dated 4 July 2001 from the respondent,
setting out various charges of breach of discipline under it seems, both the SE Act and the PSM Act. Those charges, as
contained in the respondent’s letter of 4 July 2001, were set out in the letter as follows—
“Further to the letter dated 3 April 2001, in which you were advised that an inquiry into a number of alleged issues of
misconduct had been authorized. I have now received and considered the report following the investigation.
Arising from the findings of the investigation and in accordance with section 83(1)(b) of the Public Sector Management
Act 1994 (“the Act”), I find that you have committed a serious act of misconduct. Specifically you are charged with a
serious breach of discipline in that—
1.
By your actions on the 25 October 2000, in attempting to cause J L to focus on his work and placing
your hand in his back and moving him forward, you failed to foster and facilitate learning as required
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by section 64(1)(a) of the School Education Act 1999. This being contrary to section 80(b)(i) of the
Act.
2.
By your actions on the 25 October 2000, in attempting to cause J L to focus on his work and placing
your hand in his back and moving him forward, you failed to demonstrate ethical values and
behaviours associated with lawful obedience, respect of persons, integrity and leadership. This being
contrary to section 80(b)(i) of the Act.
3.
By your actions on the 25 October 2000, in attempting to cause J L to focus on his work and placing
your hand in his back and moving him forward, you failed to obey a lawful directive relating to the
discipline or restraint of a student. This being contrary to section 80(b)(i) of the Act.
With regard to the matters associated with C K, I am aware that Mrs K wished these matters to be withdrawn. I also note
that the investigator did not pursue these matters with you. However, I am of the view that the information presented in
your original response to all the allegations, provides sufficient evidence that would allow me to form a view on these
events.
As a consequence on the matters put to regarding C K, I also find you have committed a serious act of misconduct.
Specifically you are charged with a serious breach of discipline in that—
4.
By your actions in the latter half of the 2000 school year, in attempting to cause C K to move more
quickly back to class following a lunch break, by placing your hand in his back and moving him
forward and by the uttering of an inappropriate statement, you failed to foster and facilitate learning
as required by section 64(1)(a) of the School Education Act 1999. This being contrary to section
80(b)(i) of the Act.
5.
By your actions in the latter half of the 2000 school year, in attempting to cause C K and others, to
move more quickly back to class following a lunch break, in stating “if you don’t move along I will
give you the biggest kick forward of your life”, you failed to demonstrate ethical behaviours
associated with respect of persons, integrity and leadership. This being contrary to section 80(b)(i) of
the Act.
Pursuant to section 86(1)(c) of the Act you are only required to admit or deny the charge(s) within 10 working days from
the receipt of this letter.
Following your formal admission or denial of the charge, I shall consider all relevant information and the necessary
action required of this process by section 86 of the Act. I would advise that should you admit the charge, I am obliged to
consider an appropriate penalty to be applied against you and inform you of that penalty. However, should you deny the
charge, I may direct in accordance with section 86(4) of the Act that a disciplinary inquiry be held into these matters.”
(My emphasis.)
20
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It is to be noted, that the charges contained in this letter, restored the allegations in relation to JK, into which there had not been
an investigation, for reasons set out above.
There followed correspondence between the State School Teachers Union (“the union”) and the respondent, raising concerns
by the union as to the particularisation of the charges and requests for documents.
By letter dated 31 July 2001 from the respondent to the applicant, the applicant was notified that pursuant to s 86(4) of the
PSM Act, an independent inquirer was to be appointed to undertake a disciplinary inquiry into the charges against the
applicant, which charges had been denied by the applicant.
Subsequently, by letter dated 25 September 2001, the inquirer, Ms Archibald, wrote to the applicant, confirming an earlier
telephone conversation that she wished to interview him in relation to the charges against him. In this letter, Ms Archibald
refers to being informed that the union was seeking information on behalf of the applicant but advised that it was her intention
to complete her report to the respondent, without delay, whether or not she had been able to interview the applicant. The
applicant responded by letter dated 28 September, and informed Ms Archibald, that he was willing to meet with her but
because of other personal commitments advised he would be unavailable for an interview over the two week school holiday
break. He also requested that Ms Archibald contact Mr Farrell at the union, who was acting on his behalf, for any further
inquiries.
Ms Archibald responded by letter of 5 October 2001 to the applicant, advising that she was available on either 17 or
18 October 2001 to interview the applicant. She further advised that if she was unable to interview the applicant on either of
these days, she would not be able to incorporate any of the applicant’s comments into her report to the respondent. Next it
seems, on 12 October 2001, the union wrote to the manager industrial relations of the respondent, referring to its earlier letter
of 25 September 2001, questioning the validity of the charges against the applicant, and stating that the union did not consider
it appropriate for any interview to proceed until those matters had been resolved. Furthermore, reference was made by the
union in that letter of 12 October 2001, to a request for documents under the Freedom of Information Act 1992.
I pause to note that there was a point of contention as to whether the respondent’s reply to the union’s letter of 25 September
2001, dated 27 September 2001, was received by the union. Evidence was called from Mr Lampard, the document
management / system support officer of the union. He testified that he oversees the management of all correspondence received
by the union, reference to which is recorded in a database. He said that he checked all the document records and the
respondent’s letter of 27 September 2001 had not been received by the union and recorded. Mr Farrell also gave evidence. He
testified that the first occasion when he saw the respondent’s letter of 27 September 2001, advising that the inquiry would
proceed with or without the applicant’s input, was on or about 3 September 2002. He further testified that he had a telephone
discussion with Ms Archibald in October 2001 and he informed her that the union was awaiting a response to a request for
production of documents from the respondent and further clarification of some issues. Mr Farrell said he informed Ms
Archibald that it would be a denial of natural justice if the inquiry proceeded whilst these matters remained outstanding. Mr
Farrell also testified that on or about 31 October 2001 he spoke with Mr Newman of the respondent about a response to the
union letter dated 25 September 2001 and was informed that a draft had been prepared but not yet signed and he would have
his manager sign it.
The applicant testified that the next he heard of this matter, was receipt of a letter dated 7 December 2001 from the respondent
to himself, advising that the inquiry into the charges had concluded and the inquirer had found the charges proven. A penalty
of a reprimand and transfer was imposed. Formal parts omitted, this letter provides as follows—
“In my letter to you dated 31 July 2001, you were advised that a disciplinary inquiry into a charge of serious misconduct
had been authorized. I have now received and considered the report following the inquiry.
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The findings and recommendations of the inquirer are that the misconduct has been proven and, that you be reprimanded
and transferred as a consequence. The inquirer has also recommended that at the new school you shall be closely
supervised and provided counselling to assist you resolve your apparent behavioural issues. Specifically you were
charged with a serious breach of discipline in that—
1. By your actions on the 25 October 2000, in attempting to cause J L to focus on his work and placing your
hand in his back and moving him forward, you failed to foster and facilitate learning as required by
section 64(1)(a) of the School Education Act 1999. This being contrary to section 80(b)(i) of the Act.
2. By your actions on the 25 October 2000, in attempting to cause J L to focus on his work and placing your
hand in his back and moving him forward, you failed to demonstrate ethical values and behaviours
associated with lawful obedience, respect of persons, integrity and leadership. This being contrary to
section 80(b)(i) of the Act.
3. By your actions on the 25 October 2000, in attempting to cause J L to focus on his work and placing your
hand in his back and moving him forward, you failed to obey a lawful directive relating to the discipline or
restraint of a student. This being contrary to section 80(b)(i) of the Act.
4. By your actions in the latter half of the 2000 school year, in attempting to cause C K to move more quickly
back to class following a lunch break, by placing your hand in his back and moving him forward and by
uttering an inappropriate statement, you failed to foster and facilitate learning as required by section
64(1)(a) of the School Education Act 1999. This being contrary to section 80(b)(i) of the Act.
5. By your actions in the latter half of the 2000 school year, in attempting to cause C K and others, to move
more quickly back to class following a lunch break, in stating “if you don’t move along I will give you the
biggest kick forward of your life”, you failed to demonstrate ethical behaviours associated with respect of
persons, integrity and leadership. This being contrary to section 80(b)(i) of the Act.
In determining the appropriateness of those recommendations, I have considered your good and loyal employment record
and as raised by you, the issue of health.
I have also given consideration to the characteristics and nature of the position held by you, together with your
knowledge and experience as a senior teacher. I believe that the trust, integrity and demonstration of respect for others,
incumbent in your role must be seen by all as a fundamental and essential requirement when dealing with young
impressionable children.
Therefore, in relation to the above issues and in accordance with section 86(3)(b) of the Act, I accept the
recommendations of the inquirer and impose the following penalties—
You are reprimanded.
That you be transferred from Cowaramup Primary School.
You should understand there are positions in the community for which a higher than normal standard of personal conduct
is required. The office of teacher is such a position. The position requires that a person must be of good character and
display honesty and integrity at all times. Children need someone who can act as a role model and not merely someone to
teach them reading, writing and arithmetic.
I cannot impress upon you strongly enough the significance of these charges. However, I trust and expect that you will
learn from this regrettable episode, and continue your career with the Department with a greater understanding and
diligence.
This letter shall be maintained on file. Should there be any future issues of misconduct this information will be considered
for the purposes of any appropriate penalty to be issued against that issue. In the meantime I consider these matters
closed.”
Archibald Inquiry
27 As noted, the respondent appointed Ms Archibald to undertake the inquiry following on from The Dodd Report. This inquiry
was conducted pursuant to s 86(4) of the PSM Act.
28 Ms Archibald testified that for the purposes of her inquiry, she was provided a number of documents by the respondent,
including the Dodd Report. Ms Archibald testified that on or about 13 August 2001 she contacted the applicant and advised
him of her appointment as an inquirer, and asked about his availability for an interview. At this point, the applicant told Ms
Archibald that the union was acting on his behalf and it would contact her. Later that day it seems, Mr Farrell from the union
telephoned Ms Archibald to advise that the applicant did not wish to be interviewed by her until the union had received
additional information from the respondent. That same day, Ms Archibald interviewed Mrs K, in relation to the complaint
concerning C. Over the ensuing days, Ms Archibald had further telephone discussions with Mr Farrell of the union, and made
arrangements to meet with and did meet with and interview various staff and parents of children at the School. The details of
these interviews and other documents relied upon by Ms Archibald, were set out in full in her report to the respondent, annexed
to her witness statement tendered as exhibit R2.
29 Ms Archibald referred to correspondence between her and the applicant, referred to by the applicant in his evidence.
Importantly, on 11 and 12 October, Ms Archibald had telephone contact with Mr Farrell, and a letter from Mr Farrell, advising
that the applicant should not be interviewed until the union received the information it was seeking. Subsequently, on
29 October 2001, Ms Archibald submitted her report to the respondent.
30 In evidence, Ms Archibald said that although she did not interview the applicant, her findings were based upon information
from parents and staff interviews, a review of the applicant’s personnel and investigation files held by the respondent, and
documents from the Dodd Report. She testified that her recommendations in her report were founded upon the interviews with
parents and staff from the School. It was her evidence that her view from this process was that the school community in the
majority, was clearly against the applicant. Furthermore, Ms Archibald testified that whilst the applicant’s actions may have
been said to not be that far from the ordinary, in the circumstances his conduct caused the children distress and was
inappropriate. Furthermore, Ms Archibald said that of greater relevancy to her, were statements by various persons that the
applicant would create fear in that he would admonish and intimidate both children and adults by invading their “personal
space.”
31 In cross-examination, Ms Archibald conceded that she was aware the union was acting on behalf of the applicant and that the
union had requested that the interview with the applicant not proceed until issues raised by it with the respondent had been
resolved. Furthermore, Ms Archibald conceded that other materials provided by the respondent for the purposes of her inquiry,
were never put to the applicant and additionally, she was aware that the content of the Dodd Report was also never put to the
applicant and that she had read these materials and taken them into account. Ms Archibald also conceded that various
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observations made in her report, as to broader community concerns and the general climate at the School, had not been put to
the applicant and he had no opportunity to respond to such matters.
32 In terms of Ms Archibald’s conclusions at pp 18 to 19 of her report, she accepted that her broad conclusion as to the climate of
fear etc. created by the applicant, referred to at the top of p 19, was her finding and conclusion in relation to all of the five
charges against the applicant.
33 Mr Ayling, the respondent’s manager of industrial relations, also gave evidence. His witness statement was tendered as exhibit
R3. Mr Ayling testified that on reviewing the Dodd Report, he formed the view that issues raised in relation to C K were
capable on the evidence of being dealt with further despite Mrs K’s request that they not be. It was Mr Ayling’s evidence also,
that neither the matters raised in the bundle of documents or further issues raised by Mr Dodd, formed any part of the decision
making process about the applicant. Mr Ayling subsequently received the Archibald Report, and based upon the findings and
recommendations, endorsed those findings and recommendations to the Director General of the respondent. It was also Mr
Ayling’s evidence in cross-examination, that once having received the Archibald Report, he did not seek a response from the
applicant on the penalty to be imposed. Mr Ayling also said that he read the Dodd Report and the Archibald Report and saw
the materials that were not put to the applicant. He further testified that materials in the Dodd Report, dated as far back as
1996, and matters referred to at p 14 of the Dodd Report, were relied upon by the respondent to determine the next stage of the
inquiry process.
Consideration
34 As the Commission noted at the outset of these reasons, the primary attack of the applicant on the decision of the respondent,
arising from both the Dodd Report and the Archibald Report, was that the applicant was fundamentally denied natural justice
and moreover, the respondent failed to substantively comply with the statutory scheme under the PSM Act, in relation to
disciplinary matters, during the course of the process involving the applicant. It was also submitted by counsel for the applicant
that the principle of double jeopardy, as applying to the crown in criminal proceedings, also applied to disciplinary proceedings
taken by the crown against its employees. In this connection, it was also submitted that the respondent laid three charges in
relation to the one JL incident and therefore those charges were bad for duplicity. Furthermore, Ms Archibald’s conclusions
were invalid in that she only made one finding in relation to charges 1, 2 and 3 and one finding in relation to charges 4 and 5.
For all of these reasons, counsel for the applicant submitted that the respondent’s decision should be quashed.
35 Those parts of the PSM Act relevant for the purposes of these proceedings are ss 80, 81, 83 and 86 as contained in Division
3 of Part 5 of the PSM Act. For convenience, I set these provisions out as follows—
“80.
Breaches of discipline
An employee who —
(a)
disobeys or disregards a lawful order;
(b)
contravenes —
(i)
any provision of this Act applicable to that employee; or
(ii)
any public sector standard or code of ethics;
(c)
commits an act of misconduct; or
(d)
is negligent or careless in the performance of his or her functions,
commits a breach of discipline.
81.
Procedure when breach of discipline suspected
(1)
An employing authority may, when it suspects that a person has committed a breach of discipline whilst serving
as an employee in its public sector body and has given the person such notice in writing of the nature of the
suspected breach of discipline as is prescribed, give the person a reasonable opportunity to submit an
explanation to the employing authority.
(2)
After having given the respondent the reasonable opportunity referred to in subsection (1), the employing
authority may —
(a)
if it is not the Minister, investigate or direct another person to investigate; or
(b)
if it is the Minister, direct another person to investigate,
the suspected breach of discipline in accordance with prescribed procedures.
(3)
A person to whom a direction is given under subsection (2) shall comply with that direction.
(4)
A direction shall not be given under subsection (2) to the Commissioner…
83.
Powers of employing authority other than Minister after investigation of alleged breach of discipline
(1)
If, following the investigation of an alleged breach of discipline under section 81, an employing authority which
is not the Minister finds, whether as a result of its own investigation or that of a person directed under
section 81(2)(a), that —
(a)
a minor breach of discipline was committed by the respondent, that employing authority may in
accordance with prescribed procedures —
(i) reprimand the respondent;
(ii)
impose on the respondent a fine not exceeding an amount equal to the amount of
remuneration received by the respondent in respect of the last day during which he or she
was at work as an employee before the day on which that finding was made; or
(iii)
both reprimand, and impose the fine referred to in subparagraph (ii) on, the respondent;
(b)
a serious breach of discipline appears to have been committed by the respondent, that employing
authority shall cause the respondent to be charged in accordance with prescribed procedures with
having committed that alleged breach of discipline; or
(c)
no breach of discipline was committed by the respondent, notify the respondent of that finding and
that no further action will be taken in the matter.
(2)
For the purposes of this section, a breach of discipline committed as a result of disobedience to, or disregard of,
a lawful order referred to in section 94(4) is a serious breach of discipline…
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Procedure when charge of breach of discipline brought
(1)
A charge under section 83(1)(b), 84(2)(b)(ii) or 85 shall —
(a)
be in writing;
(b)
contain the prescribed details of the alleged breach of discipline; and
(c)
require the respondent to indicate within such period of not less than 7 days as is specified in the
charge whether or not he or she admits or denies the charge.
(2)
A respondent charged under section 83(1)(b), 84(2)(b)(ii) or 85 shall admit or deny the charge within the
relevant period referred to in subsection (1)(c).
(3)
Subject to section 89, if a respondent admits a charge under subsection (2) and the employing authority finds
the charge to be proved, the employing authority —
(a)
shall, if the charge is a charge of committing a breach of discipline consisting of disobedience to, or
disregard of, a lawful order referred to in section 94(4), dismiss the respondent; or
(b)
may —
(i) reprimand the respondent;
(ii)
transfer the respondent to another public sector body with the consent of the employing
authority of that public sector body or, if the respondent is an employee other than a chief
executive officer or chief employee, transfer him or her to another office, post or position in
the public sector body in which he or she is currently employed;
(iii)
impose on the respondent a fine not exceeding an amount equal to the amount of
remuneration received by the respondent in respect of the period of 5 days during which he
or she was at work as an employee immediately before the day on which the finding of a
breach of discipline was made;
(iv)
reduce the monetary remuneration of the respondent;
(v)
reduce the level of classification of the respondent; or
(vi)
dismiss the respondent,
or, except when the respondent is dismissed under subparagraph (vi), take action under any 2 or more
of the subparagraphs of this paragraph.
(4)
If a respondent denies a charge under subsection (2) and the employing authority is not the Minister, the
employing authority may —
(a)
hold, or direct a person to hold, a disciplinary inquiry into the charge in accordance with prescribed
procedures; or
(b)
if it considers that a special disciplinary inquiry should be held into the charge, request the Minister
to direct that a special disciplinary inquiry be held into the charge by a person named in that
direction.
(5)
A directed person shall, subject to subsections (6) and (7), comply with the relevant direction given under
subsection (4)(a).
(6)
If, at any time after the commencement of a disciplinary inquiry held under subsection (4)(a), the employing
authority or directed person considers that a special disciplinary inquiry should be held into the charge, the
employing authority may request the Minister to direct that —
(a)
a special disciplinary inquiry be held into the charge by a person named in that direction; or
(b)
the disciplinary inquiry be converted into a special disciplinary inquiry and that the person holding
the disciplinary inquiry hold the resulting special disciplinary inquiry.
(7)
If the Minister complies with a request made under subsection (4)(b) or (6) and makes a direction referred to
in —
(a)
subsection (4)(b), the person named in that direction shall comply with that direction;
(b)
subsection (6)(a), the person named in that direction shall comply with that direction and the relevant
disciplinary inquiry being held under subsection (4)(a) is terminated; or
(c)
subsection (6)(b), the disciplinary inquiry concerned is converted into a special disciplinary inquiry
and the person holding that disciplinary inquiry shall hold the resulting special disciplinary inquiry.
(8)
If a directed person finds at the conclusion of a disciplinary inquiry that —
(a)
a breach of discipline was committed by the respondent, the directed person shall submit that finding
to the employing authority and recommend to the employing authority that it act in relation to the
respondent under subsection (3) as if the respondent had admitted the charge under subsection (2); or
(b)
no breach of discipline was committed by the respondent, the directed person shall submit that finding
to the employing authority and recommend to the employing authority that it notify the respondent of
that finding and that no further action will be taken in the matter.
(9)
On receiving a finding and recommendation under subsection (8), the employing authority shall —
(a)
accept the finding; and
(b)
in the case of a recommendation made under —
(i)
subsection (8)(a) in relation to a charge of committing a breach of discipline consisting of
disobedience to, or disregard of, a lawful order referred to in section 94(4), dismiss the
respondent;
(ii)
subsection (8)(a) in relation to a charge other than a charge referred to in subparagraph (i),
accept that recommendation and act accordingly in relation to the respondent, or decline to
accept that recommendation and take such other action in relation to the respondent as
could have been recommended under that subsection; or
(iii)
subsection (8)(b), accept that recommendation and act accordingly in relation to the
respondent.
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If an employing authority finds at the conclusion of a disciplinary inquiry held by itself that —
(a)
a breach of discipline was committed by the respondent, the employing authority shall act under
subsection (3) as if the respondent had admitted the charge under subsection (2); or
(b)
no breach of discipline was committed by the respondent, the employing authority shall notify the
respondent of that finding and that no further action will be taken in the matter.

If a respondent denies a charge under subsection (2) and the employing authority is the Minister, the Minister
shall direct a person to hold a special disciplinary inquiry into the charge and the person shall comply with that
direction.
(12) A direction shall not be given under this section to the Commissioner.
(13) In this section —
“directed person” means person directed under subsection (4)(a) to hold a disciplinary inquiry into the charge
concerned;
“disciplinary inquiry” means disciplinary inquiry held or directed to be held under subsection (4)(a).”
36 Furthermore, rights, duties and obligations between employers and employees in the public sector, where that relationship is
governed by statute, is quite different from such a relationship in the private sector, generally governed by the common law. In
circumstances where it is established that mandatory statutory requirements have not been met, steps taken and decisions
arrived at may well be held to be ultra vires and invalid. This proposition has recently been affirmed by the Full Court of the
Supreme Court of Western Australia in Re Kenner; Ex-Parte Minister for Education (2003) WASCA 37 at para 24 per Olsson
AUJ (Parker and Templeman JJ agreeing). These propositions were also dealt with at some length in Re Railway Appeal
Board; Ex parte the Western Australian Government Railway’s Commission v Railway Appeal Board (1999) 21 WAR 1 where
Malcolm CJ said at 11—
“The present case is not concerned with a simple master and servant relationship the subject of a contract governed by
the common law. It is one subject to a statutory regime under the Act which deals, inter alia, with disciplinary matters. In
these circumstances, different considerations arise where the contract is governed by statutory provisions. In Byrne (at
420) Brennan CJ, Dawson and Toohey JJ said—
“No doubt there are terms which are incorporated by statute in contracts of a particular kind so that the
ordinary remedies for breach of contract are available in relation to them [eg, the Sale of Goods Act
1923 (NSW)]. And apart from statute, a term may be implied by law as an incident of a particular class of
contract [see Lister v Romford Ice & Cold Storage Co Ltd [1957] AC 555 at 576; Liverpool City Authority v
Irwin [1977] AC 239; Codelfa Construction Pty Ltd v State Rail Authority (NSW) (1982) 149 CLR 337 at 345346], but we do not understand the appellants to be submitting that any such implication arises here. They rely
upon the statutory force given to the award and say that, because the relationship between the parties is
contractual, the provisions of the award – or at least some of them including cl 11(a) in this case – become
terms of the contract enforceable by the use of contractual remedies as well as the remedies provided by statute.
A right to the payment of award rates is imported by statute into the employment relationship, which is
contractual in origin, and, express promise apart, it is only in that sense that it can be said that award rates are
imported as a statutory right imposing a statutory obligation to pay them. The importation of the statutory right
into the employment relationship does not change the character of the right. As Latham CJ points out in his
judgement in Amalgamated Collieries of WA Ltd v True [(1938) 59 CLR 417 at 423], the legal relations
between the parties are in that situation determined in part by the contract and in part by the award. And as the
judgement of the Privy Council in that case suggests, a provision in an award may also be made a term of the
contract by agreement between the parties, but that is only to emphasise the distinction between an obligation
imported by statute and one arising by agreement”
As will be seen, the differentiating feature in Byrne from the present case is that the employer in Byrne was not a statutory
body.
A decision made or an action taken by a statutory body in breach of essential requirements of due process or in absence
of jurisdiction is invalid and void. In Balmain Association Inc v Planning Administrator for the Leichhardt Council
(1991) 25 NSWLR 615 at 637, Kirby P, Priestley and Handley JJA said—
“The High Court has said repeatedly that a statutory power to affect rights, privileges and legitimate
expectations must be exercised in accordance with the common law requirements of natural justice and
procedural fairness unless Parliament has clearly indicated to the contrary: see, eg, Haoucher v Minister of
State for Immigration & Ethnic Affairs (1990) 169 CLR 648 at 651-652, 678-679 . . . Something more than the
repeal of earlier provisions for notice and a hearing is necessary to exclude the ordinary requirements of
procedural fairness.”
The principle to be extracted from the cases is that where, as here, a body or an employer is vested by statute with a
jurisdiction of disciplinary action, a quasi-judicial function is vested which must be exercised in accordance with the
statutory procedures and in compliance with the principles of natural justice. Obviously the former often embody the
latter. To the extent that these requirements precondition the jurisdiction and are not complied with, the action is ultra
vires and thus invalid or void ab initio: Ridge v Baldwin, per Lord Reid (at 66, 68, 72-73, 79-80); per Lord Morris of
Borth-y-Gest (at 113-114, 117, 121, 122-123); Lord Hodson (at 132, 135-136); Lord Devlin (at 139); cf Lord Evershed
(at 86, 91-92) and Lord Devlin (at 138, 140).”
37 It is also the case that where the repository of a statutory power proposes to exercise it and in doing so may affect the rights
and interests of the person the subject of the proposed exercise of the power, the principles of natural justice apply. In F.A.I.
Insurances Ltd v Winneke (1982) 151 CLR 342 Mason J said at 360—
“The fundamental rule is that a statutory authority having power to affect the rights of a person is bound to hear him
before exercising the power (Twist v. Randwick Municipal Council ((1976)136 CLR 106, at p 109); Heatley v. Tasmanian
Racing and Gaming Commission ((1977) 137 CLR 487, at p 499)). The application of the rules is not limited to cases
where the exercise of the power affects rights in the strict sense. It extends to the exercise of a power which affects an
interest or a privilege (Banks v. Transport Regulation Board (Vict.) ((1968) 119 CLR 222)) or which deprives a person of
a legitimate expectation’, to borrow the expression of Lord Denning M.R. in Schmidt v. Secretary of State for Home
Affairs ((1969) 2 Ch 149, at p 170), in circumstances where it would not be fair to deprive him of that expectation without
a hearing (Salemi v. MacKellar (No. 2) ((1977) 137 CLR 396, at p 419)).”
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These principles were restated and affirmed in Kioa v West (1985) 159 CLR 550 and in Annetts v McCann (1990) 170 CLR
596. In Kioa, when dealing with this issue, Mason J said at 584—
“The law has now developed to a point where it may be accepted that there is a common law duty to act fairly, in the
sense of according procedural fairness, in the making of administrative decisions which affect rights, interests and
legitimate expectations, subject only to the clear manifestation of a contrary statutory intention.”

The Statutory Scheme
39 It seems that by s 80 of the PSM Act, the parameters of a “breach of discipline”, for the purposes of Division 3 are set out. It is
to be noted however, that pursuant to s 239(3) of the SE Act, a contravention of that Act, for a member of the teaching staff of
a school, is taken to be a breach of discipline for the purposes of s 80 of the PSM Act.
40 By s 81(1) of the PSM Act an employing authority may, on a suspicion of a breach of discipline, give notice to a person in the
form prescribed by regs 15 and 16 of the Public Sector Management (General) Regulations 1994 (“the Regulations”) of the
suspected breach of discipline and provide that person with an opportunity to explain by way of a response. If the relevant
employing authority determines it to be appropriate, s 81(2) empowers it, if not the responsible Minister, to either investigate
the suspected breach of discipline or direct another person to so investigate. It seems clear that the investigation undertaken is
into the suspected breach of discipline, in relation to which notice has been given to the relevant person, pursuant to s 81(1).
41 By s 83(1) if after such an investigation the employing authority considers that a serious breach of discipline may have been
committed by the person, the employing authority is required to charge the person in accordance with the Regulations, with
having committed that alleged breach of discipline. From the relationship between ss 81 and 83, it appears that the breach of
discipline that must be the subject of a charge pursuant to s 83(1)(b) is the alleged breach of discipline that was the subject of
the investigation pursuant to s 81(2) that has been the subject of notification to the person concerned, pursuant to s 81(1) and in
relation to which, a “finding” pursuant to s 83(1) has been made. This must be so because it is the investigation that is the basis
upon which the decision to lay disciplinary charges is based.
42 In my opinion, from this statutory scheme, it is not open for an employer to lay charges purportedly pursuant to s 83(1)(b),
unrelated to the alleged breach or breaches of discipline in relation to which an investigation has been conducted pursuant to s
81(2) and to which the relevant person has been given an opportunity to respond. In my opinion, there is a linkage, as part of
the disciplinary scheme contained in Division 3 of the PSM Act, between ss 81, 83 and 86.
43 By s 86(1), a charge under s 83(1)(b) must be put to the relevant person and they must either admit or deny the charges as
“laid”: s 86(2). Once denied by the relevant person, the employer may hold a disciplinary inquiry: s 86(4)(a). This is a separate
and distinct process to an investigation and must proceed in accordance with the requirements of the PSM Act, the Regulations
and the common law requirements of natural justice. There is nothing express or implied, contained within Division 3, to
suggest that the requirement to afford natural justice is in some way excluded. On the contrary, the respondent’s own discipline
policy, a copy of which was annexed to the applicant’s witness statement, at para 3.2.3 clearly recognises and affirms the
requirement for employees to be dealt with equitably, “in accordance with the principles of natural justice and that any
sanctions imposed are appropriate”. These principles are further explained at para 3.2.4 of these same policy guidelines.
44 In my view, from all of the evidence before the Commission, and in light of the relevant principles and the statutory scheme
outlined above, the respondent has a number of difficulties in respect of this matter.
45 The first difficulty the respondent faces is that the allegations against the applicant that were initially made against him, were
quite different to the charges he subsequently faced, and in relation to which the inquiry was held and the penalty imposed. The
letter to the applicant from the respondent dated 12 March 2001 set out a number of alleged breaches of discipline. Again, by
letter dated 3 April 2001, set out above, the respondent notified the applicant following his response to the allegations, that it
intended authorising an independent inquirer to investigate the alleged breaches of discipline, which were then set out and were
consistent with the alleged breaches of discipline contained in the respondent’s letter of 12 March 2001. It seems thereafter,
that matters went somewhat awry.
46 Following the Dodd Report, in relation to which I say further about below, the applicant was then charged with alleged serious
breaches of discipline. Those are set out above in the letter from the respondent to the applicant dated 4 July 2001. It is clear
when one compares the allegations initially raised with the applicant pursuant to s 81 of the PSM Act, and his response, and
the subsequent charges laid pursuant to s 86 of the PSM Act, that they are materially different. Furthermore, and notably,
despite being informed by Mr Dodd, that the allegations in relation to C K, were not to be pursued in his investigation, and in
relation to which the applicant made no further comment, and in relation to which no findings were made in the Dodd Report,
for the purposes of s 83(1), those matters were then the subject of charges against the applicant.
47 In my opinion, for the purposes of s 83(1), the reference to “the investigation” (whether as a result of its own investigation or
that of a person directed under s 81(2)(a)) is a reference to the matters the subject of investigation prescribed by s 81(2). That
is, if an employing authority has issued a direction pursuant to s 81(2)(a) to a person other than itself to investigate alleged
suspected breaches of discipline, it is that process and findings from that process, which must be the basis of any subsequent
charges. That this is so, is plain from the basic proposition that if an employing authority was free to simply lay charges as it
considered fit, of its own volition notwithstanding the findings of an investigator, then plainly, by the process contemplated by
the scheme of Division 3, those matters would not have been adequately ventilated with the person the subject of the
investigation as they would not have been the subject of the investigator’s inquiries, including of course, a full opportunity for
the relevant person to respond.
48 The terms of the Regulations, in particular those contained in regulations 15 to 20, only serve to confirm the requirement for
there to be not only particularity of the allegations at each stage of the process, but also that the relevant person is to be clearly
afforded an opportunity of answering the allegations at each stage of the process. This was clearly not done in this case.
49 I am therefore satisfied and I find that there has not been strict compliance with the statutory scheme as his required in such
matters: Re Railways Appeal Board at pp 20 - 21 per Malcolm CJ.
50 Furthermore, in my opinion, consistent with the principles discussed in Re Railways Appeal Board in particular at paras 39 and
40, and in F.A.I., Kioa and Annetts, the process undertaken by the respondent, as reflected in the Dodd Report and the
Archibald Report, constituted a denial of natural justice to the applicant. I have already referred to various parts of the Dodd
Report, containing highly prejudicial material to the applicant, which it was common ground, was never put to the applicant
and indeed, it is open to infer in part at least, of which the applicant was not even aware. In particular, I refer to the “conclusion
and findings” section of the Dodd Report, in particular at page 14 that I have set out above. It is quite plain, from this passage
in the report, that Mr Dodd had regard to the materials contained in appendix C, and other information provided by various
witnesses, never raised with the applicant, in reaching his conclusions in relation to the J L allegations. In my opinion, this
approach was fundamentally unfair to the applicant and fundamentally tainted the process thereafter.
51 In my opinion, similar criticisms may be levelled against the Archibald Report, as clearly, and on her evidence, Ms Archibald
had regard to the content of the Dodd Report, as a part of the materials provided to her for the purposes of her own
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investigation. I also note, that somewhat startlingly, at pages 4, 7, 14 and 17 of the Archibald Report, there appears extremely
prejudicial material about the applicant, including an alleged history of informal complaints and a range of other matters, that
the applicant clearly had no knowledge would be contained in the report to be submitted to the respondent. It is quite plain
from the conclusions reached by Ms Archibald, and indeed comments commencing on page 17 and her conclusions at pages
18 to 19 of the report, that she had regard to this other material in making her findings and recommendations. That all this
material was included, and formed a basis for Ms Archibald’s findings and recommendations, without any regard to the
interests of the applicant, was in my opinion, a denial of natural justice.
52 Whilst I accept on the evidence, that Ms Archibald made contact with the applicant and told him she wished to interview him
for the purposes of her inquiry, it is important to observe that at all material times, she was aware that the union was
representing the applicant, as it was entitled to do, consistent with the respondent’s disciplinary policy. Furthermore, Ms
Archibald was also aware, through telephone discussions with Mr Farrell and correspondence from him, that there were
outstanding issues regarded by the union as important, in terms of the allegations against the applicant. I am also satisfied that
at no stage did the applicant refuse to co-operate with the inquiry but wished to be interviewed once these matters were
resolved. Whilst it may be said on the one hand, that merely affording Mr Johnston the opportunity of being interviewed would
be sufficient to satisfy the requirement that he be heard, in the context of the circumstances of this case, in my opinion, it was
unreasonable for Ms Archibald to complete and submit her report according to her own timetable, in light of all of the
circumstances. Whilst it is appreciated that these matters must proceed with all reasonable expedition, in my opinion, it is quite
wrong for the principles of natural justice to be sacrificed on the altar of expediency.
53 Moreover, even if it could be said that the offer of an interview with the applicant was sufficient and reasonable in the
circumstances, then because of all of the extensively prejudicial material contained in both the Dodd Report and the Archibald
Report, the applicant should have been given a copy of those reports in order for him to comment before they were submitted
to the respondent for its final decision making.
54 Whilst it is not necessary for me to make any findings as to the merits and they were not substantively argued or the subject of
any evidence before the Commission, I pause to note the submission of Mr Cox that he had instructions from the applicant
contesting much of the material outside of the specific complaints made against him, and contained in the Dodd and Archibald
Reports.
55 Additionally, I do not accept on all of the evidence, that the respondent took no account of the highly prejudicial materials
contained in both the Dodd Report and the Archibald Report, in coming to its conclusions. At least on the evidence of Mr
Ayling, regard was clearly had to this sort of material, when he testified that it was taken into account for the purposes of
“mitigation”. In my view, such material should not have been taken into account to any extent whatsoever. Most importantly
however, the material should have been put to the applicant so he could be given the opportunity to answer it. He was not
given such an opportunity.
56 Furthermore, the failure by the respondent to afford the applicant an opportunity of being heard on the issue of penalty,
following its findings of guilt in relation to the charges, is also a denial of natural justice: Hall v New South Wales Trotting
Club Ltd (1977) 1 NSWLR 378; (1977) 2 NSWLR 308 at 337; Re Railway Appeal Board at 21. It is to be observed that this
failure of itself however, would ordinarily not vitiate the whole disciplinary process and would require the matter of penalty to
be put to the person concerned.
57 It would also appear that at least to a large extent, as set out in the letter from the respondent to the applicant dated 4 July 2001,
and in the second paragraph, that the respondent had pre-judged the applicant’s conduct when the Acting Director-General,
made a “finding” that the applicant had committed a serious act of misconduct. This was of course, even before the inquiry by
Ms Archibald had taken place: Re Railway Appeal Board per Malcolm CJ at para 85.
Duplicity and Double Jeopardy
58 Mr Cox also submitted that the principles of duplicity and double jeopardy have application to matters such as these and in the
present circumstances the respondent fell foul of them. In light of the conclusions I have reached in relation to the primary
issues raised, it is unnecessary for me to conclusively determine these matters. There is however, something to be said for the
proposition that Ms Archibald, in making one finding only in relation to each of charges one, two and three, and four and five
respectively, did not comply with the statutory scheme, in that there were not findings in relation to each of the charges against
the applicant. It is by no means clear, which of the “offences” the applicant had been found “guilty” of.
59 As to the principle of duplicity, as it is known to the criminal law, doubts have been expressed as to its application to
disciplinary proceedings of the present kind: R v White Ex parte Byrnes (1963) 109 CLR 665 at 670; Hardcastle v
Commissioner of Police (1984) 53 ALR 593 at 602. I say nothing further about the matter on this occasion.
Conclusions
60 For all of the above reasons, and without making any observations as to the merits of the matter, I am of the view that the
respondent’s decision to impose the penalty on the applicant ought to be quashed. It is ordered accordingly.
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Order
HAVING heard Mr M Cox of counsel on behalf of the applicant and Mr D Newman on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the respondent’s decision to transfer and reprimand the applicant be and is hereby quashed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

COAL INDUSTRY TRIBUNAL—Disputes—Matters referred—
BEFORE THE WESTERN AUSTRALIAN
COAL INDUSTRY TRIBUNAL
Held at Collie on 10 April 2003 and at Perth on 14 April and 23 May 2003
Application No. 1 of 2003
Between:
Wesfarmers Premier Coal Limited, Applicant
and
The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers, Western Australian Branch,
Respondent
In the matter of: The performance of incidental duties by maintenance tradespersons
Decision of the Tribunal
1.
THE CHAIRMAN: The present matter before the Tribunal arises from what is essentially a demarcation dispute between
the applicant and the respondent, as to the performance of ancillary tasks by tradespersons specifically in the circumstances
leading to this referral to the Tribunal, to assist a millwright, to undertake a small concreting job by way of assistance. The
application raises the broader issue of the ability of the applicant to direct tradespersons to perform duties incidental to their
core trades skills.
2.
The dispute arose as a consequence of the respondent’s view that the requested duties do not fall within the scope of those
of a tradesperson, contrary to the view held by the applicant. Conciliation proceedings were unavailing in the resolution of
the matter. Accordingly the dispute has been referred to the Tribunal for determination.
3.
The matter referred for hearing and determination is as follows:
“That Wesfarmers Premier Coal has the right to direct its maintenance employees to perform duties within its
maintenance operations outside their core training skills to assist another trades employee where it is efficient, safe
and logical to do so.”
Contentions of the Parties
4.
Mr Bull, on behalf of the applicant, submitted to the Tribunal that what is being sought is consistent with the principle of
structural efficiency, and is not precluded by the common law or any award or agreement of the Tribunal between the
parties to these proceedings. It was submitted by the applicant that the work in question was relatively minor and in any
event, it was not anticipated that tradespersons would be required to assist millwrights beyond a very limited extent. The
submission of Mr Bull was that the applicant denied any suggestion that the present matter involved seeking a determination
from the Tribunal, which would have the effect of “opening the floodgate” to enable the applicant to direct tradespersons to
perform any task whatsoever on the mine site.
5.
The applicant in submissions canvassed the history of structural efficiency initiatives in the coal mining industry in this
State, to the effect that the determination now sought from the Tribunal, was entirely consistent with that history of
structural reform and as a matter of equity and merit, the orders sought ought to be granted.
6.
For the respondent union, Mr Edmonds submitted that whilst supportive of the need for ongoing structural efficiency change
and the removal of archaic practices, the respondent considered that the issue the subject of these proceedings turned upon
the interpretation of various industrial instruments, most particularly, the Wesfarmers Coal Limited (Maintenance) Progress
2000 Agreement (“the Progress Agreement”), in particular, clause 7 thereof. In tracing the history of the Progress
Agreement, Mr Edmonds submitted to the Tribunal that the parties have by their agreement, determined the extent of
flexibility to be exercised by tradespersons employed by the applicant. If those flexibilities are now not regarded as being
satisfactory, the appropriate course is to resolve the issue by further negotiations due later this year, with the expiry of the
Wesfarmers Coal Limited (Maintenance) Enterprise Agreement 2001 (“the Maintenance Agreement”) : (2001) 81 WAIG
1069.
The Evidence
7.
Evidence was led by both the applicant and the respondent. For the applicant, Mr Kelly, the general manager business and
marketing informed the Tribunal about competitive pressures placed upon the applicant by reason of a loss of a contract in
June - July 2002, leading to a requirement to significantly reduce numbers of employees. Mr Kelly also testified in relation
to pressures placed upon the industry generally, by reason of competition from gas as a fuel supply and impending closures
of power station units, leading to the applicant having to significantly increase its efficiencies and reduce its costs to remain
competitive.
8.
Mr Garrick is the applicant's maintenance manager. Mr Garrick gave evidence about manning level reductions and the
interaction between tradespersons and tyre fitters on the job, to the effect that tradespersons assist tyre fitters in the
performance of their duties, as a daily occurrence. Additionally, Mr Garrick informed the Tribunal, that as there are no
longer trades assistants employed, tradespersons do all of the work duties formerly performed by them. He also gave
evidence about the incident leading to the present proceedings. In or about late January 2003, the applicant arranged for a
concrete pour on site. The millwright, who was performing the particular job required, needed assistance in this regard and
a request was made of two tradespersons for these purposes. According to Mr Garrick, the tradespersons were willing to
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assist but one of them considered there might be a difficulty and sought assistance from the respondent. As a consequence,
the work did not proceed and the matter has ultimately come before the Tribunal for resolution.
9.
Mr Garrick gave evidence about the predecessor to the Progress Agreement, the Western Collieries Ltd Tradespersons
Career Path Document 1994 (“the Career Path Agreement”), tendered as exhibit R1. He testified that this agreement was
for the purposes of developing career paths at the applicant for tradespersons, and the “80/20 rule” was for this purpose. Mr
Garrick testified that he understood this principle to be such that tradespersons would generally perform no more than 20 per
cent of their working time each day, on multi-skilling or ancillary tasks. Difficulties apparently arose in the application of
this provision, in terms of determining time spent by tradespersons and the consequent difficulties in managing this
provision.
10.
Accordingly, Mr Garrick testified that the Progress Agreement was then negotiated and registered with the Tribunal. Mr
Garrick understood that the intention was for the Progress Agreement to replace the earlier Career Path Agreement but
additionally, it was intended to remove the 80/20 cross skilling limitation previously applying, such that if a tradesperson
was allocated a job, he or she could use multi-skilling without any time limitation. It was Mr Garrick's understanding that
the intention of the Progress Agreement was not to abandon the principles outlined in the earlier Career Path Agreement.
11.
Mr Kearney was called to testify on behalf of the respondent. He is a shop steward on the applicant's site. It was Mr
Kearney's evidence that given his involvement and understanding of the Career Path Agreement, under the 80/20 rule, the
tradespersons would be required to perform the work presently in dispute, as long as it did not exceed 20 per cent of their
allocated work for the day.
12.
It was Mr Kearney's evidence that as he was involved in negotiating the Progress Agreement, there was effectively a tradeoff for the abolition of the 80/20 rule, such that tradespersons would now be required to undertake multi-skilling,
irrespective of the proportion of it, to complete “the job at hand”. It was Mr Kearney's evidence, that this did not enable the
applicant to allocate work to tradespersons at large, beyond the “job at hand”.
13.
Mr Kearney was pressed on these issues in cross-examination. As to the duties of fitters, Mr Kearney accepted that they are
trained and regularly do assist tyre fitters in the maintenance department. Additionally, fitters are trained in boiler making
duties and are able to assist in this area as well. Mr Kearney also accepted that the SELL (Safe, Efficient, Logical and
Legal) principle equally applied to the Progress Agreement as it did to the former Career Path Agreement. Mr Kearney also
accepted that in that agreement, it was the case that the parties determined there would be no artificial barriers or
demarcations to the scope of work for tradespersons at the former Western Collieries, after completing relevant multiskilling modules.
Consideration
14.
At the outset, with respect, I agree with and restate the observations previously made by the immediate past Chairman of the
Tribunal, Senior Commissioner Fielding (as he then was), as to the requirement for the coal mining industry in this State to
be competitive. In my opinion, such observations are ever the more relevant now in 2003, than they were in the earlier part
of the last decade. It is indisputable that competitive pressures caused by alternative fuel sources, and the requirement for
industry to be and remain competitive generally, must mean that the parties in the coal mining industry in this State be
constantly aware of the need for efficiency and the removal of restrictive and archaic practices, which hitherto may have
been accepted in times gone by. Having said that however, it must also be recognised that the employers, employees and
their unions have cooperated on very significant change that has occurred in the industry to date, by the terms of their
various agreements, and as a consequence also, of determinations of this Tribunal.
15.
Having made those preliminary observations, I now turn to the consideration of the issue before the Tribunal. As the
present matter to a significant extent involves the interpretation of the various industrial instruments between the parties, the
usual principles as to construction apply. That is, one looks at the language of the instrument concerned, and interprets it in
its ordinary and natural sense: Norwest Beef Industry's Ltd & Anor v AMIEU 1995 AILR 73. Additionally, in the case of
industrial agreements, given that they are a consequence of consensus between parties, a more flexible and generous
approach to interpretation is required: AITCO v FLAIEU 1988 AILR 382. It is also trite to observe that the interpretation of
a provision of an award or industrial agreement is to be considered within the context of the award or industrial agreement
as a whole, and not in isolation.
16.
At issue between the parties in this matter, are the relevant provisions of the Career Path Agreement and the Progress
Agreement. In particular, clauses 5.21 and 5.22 of the Career Path Agreement provided as follows:
5.21
THE S.E.L.L. PRINCIPLE
The Training Committee believe that applying the S.E.L.L. principle will resolve many issues confronting
maintenance people doing their normal job and whether they should perform the task or contact another
person for assistance.
The S.E.L.L. principle requires you to ask yourself the following questions. Your response will help you
determine if you should attempt the task.
S
Is it SAFE for me to do the task?
E
Will it be EFFICIENT if I do this task?
L
Is it LOGICAL for me to do this task?
L
Are there any LEGAL reasons I shouldn’t do this task?
5.22
JOB ALLOCATION and THE 80/20 GUIDLEINE
When supervisors are requesting tradespersons to perform multi-skilling or I & P tasks a guideline of
80/20 should be used in conjunction with the S.E.L.L. principle.
The 80/20 guideline is intended to ensure that any one tradesperson should be employed in his core trade
for at lease 80% of their working day, it is intended a maximum of 20% of their working day will be of the
multi-skilling or I & P nature.
However it is also intended not to restrict those tradespersons who wish to exceed this guideline from
doing so, the S.E.L.L. principle will always be their guideline, this will be the tradespersons choice.
When supervisors are requesting tradespersons to perform multi-skilling or I & P tasks the following
guidelines are recommended:
Consider:
•
work demands of individuals
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•
equipment priorities
•
availability of labour
•
technical knowledge required
•
individual competence
•
tolling and/or equipment required
•
skill retention required.”
It is also important in my opinion, to observe that in terms of objectives, the Career Path Agreement appeared to have as its
primary aim, the elimination of artificial barriers or demarcations for tradespersons, once having completed the respective
multi-skilling modules. It was intended that tradespersons would work to their level of competency, within their trade and
across other trades, to enable Western Collieries as it then was, to deploy maintenance employees in any areas and on any
priority, as the business required. It is also significant to note, that the implementation of the Career Path Agreement, was
also accompanied by significant wage increases. It is also not insignificant to observe in my opinion that the operative parts
of the Career Path Agreement, are referred to as “guidelines”. Additionally, the implementation of this agreement was at
least in part, as expressly provided in the preamble to the agreement itself, recognition that previous wage increases awarded
to tradespersons, had not led to the desired degree of cross skilling and multi-skilling originally intended.
The fact that the Career Path Agreement operative parts were intended as a guide, is clearly illustrated from the terms of
clause 5.22, set out above, which explicitly recognises this and provides that the SELL concept would be the dominant
guiding principle.
Turning to the Progress Agreement, that part of the agreement most contentious for present purposes is clause 7 - Flexibility
Provisions which provides as follows:
“FLEXIBILITY PROVISIONS
Maintenance Department employees will work to their level of competency within their mainstream trade
classification, while utilising multi-skilling to complete the job at hand. This will result in the 80:20 cross-skilling
rule from the Career Path 1994 Agreement no longer applying.”
Importantly also, by clause 3 - Objects of the Progress Agreement, it is variously provided that the intention of the
agreement is to provide employees (tradespersons and tyre fitters) and the applicant, with sustainable improvements in their
manner of working. This includes a commitment to maintenance employees having greater scope to exploit their trade
competencies, a more flexible and motivated workforce, and a commitment to a high level of endeavour and co-operation.
Additionally, also contained in the objects clause of the Progress Agreement, is the commitment to as a foundation, the
SELL principle, referred to above from the Career Path Agreement.
The Progress Agreement also contains commitments in relation to future training, significantly, a requirement that upon
completion of training, maintenance employees are required to willingly utilise all skills for which they have been trained.
In my opinion, taken as a whole, the Progress Agreement should be seen as a continuation of the type of agreement provided
for in the Career Path Agreement. That is, the focus of both agreements was and is clearly upon the development and
continuation of career path and flexibility opportunities, which appears on the evidence before the Tribunal, to have had its
origins at least since about 1991. Whilst by clause 6 of the Progress Agreement, it is provided that the Progress Agreement
supersedes the Career Path Agreement, the Progress Agreement, when taken in context of the entire history, in my opinion,
must be seen as a continuation of this broad theme. That is on the one hand, improvements in remuneration for tradesperson
employees, and on the other, a return by way of a commitment and agreement to more flexible working practices to achieve
workplace improvements.
It is significant to observe also in my view, and as noted above, that clause 5.32 of the Career Path Agreement, was to be
seen and applied as a guideline only. It clearly was not intended, from the plain language of that clause, when read within
the terms of the Career Path Agreement as a whole, to be binding and prescriptive. Indeed, from the tenor of that
agreement, such an interpretation would be entirely inconsistent with the terms of that agreement, when read as a whole
The plain thrust of the Career Path Agreement, from its terms, seems to me to have been based upon the acquisition of
broader trade skills by maintenance tradespersons, and those persons being able to be called upon to exercise those broader
trade skills, as the circumstances required it.
Given the objects and scope of the Progress Agreement, in particular its origins and history, I do not consider that a
restrictive interpretation should be placed on clause 7 - Flexibility Provisions, as seems to be contended by the respondent.
In my opinion, this provision also, as was the case with the Career Path Agreement, should be seen as a guideline for the
parties, but otherwise not limit the ability of a tradesperson, properly trained and competent in broader trade skills, to be
called upon to exercise those trade skills from time to time.
Given the purpose and object of both agreements, in enhancing flexibility and job opportunities, I do not consider that it
could be said that it was the intention that the parties would restrict the scope of duties that a tradesperson would be able to
undertake. Not only would that be generally inconsistent with the history of both of the agreements in question, equally,
such an interpretation is inconsistent with the evidence before the Tribunal, that tradespersons presently assist others outside
of their “job at hand”, as a matter of custom and practice. Whilst as a matter of general principle custom and practice cannot
be the entire consideration, examples of fitters providing assistance to tyre fitters on a regular basis, as was the evidence,
clearly not within their “job at hand” is in my view, evidence of the fact that a broader view should be taken to the terms of
the Progress Agreement, than that contended by the respondent.
In any event, it would also appear to be the case the reference to “job at hand” is more a reference to the particular
requirements of the applicant, at any given point in time, as opposed to the specific tasks to be performed by a tradesperson.
If this were not the case, it would be difficult to see how multi-skilling and cross-skilling could ever occur.
If anything, it appears that the new provision contained in cl 7 of the Progress Agreement, was intended to remove the
restrictions previously imposed by the “80/20 rule”. This view is entirely consistent with the tenor of the agreement read as
a whole, and the history of both agreements taken together. Additionally, given that the Progress Agreement has no finite
term, it is inconceivable in my opinion, that there would have been an intention to introduce what in essence, on the
respondent’s interpretation, is a considerable restriction on the possible scope of a tradesperson’s duties at the applicant.
Moreover, support for this broader construction of the Progress Agreement can be gained from the fact that the SELL
principle has been agreed by the parties as still being the fundamental guiding principle to be applied by supervision and
tradespersons alike in the performance of duties.
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That is not to say however, that such a provision can be applied carte blanche. It clearly cannot be so. What in my opinion,
when taken as a whole, the Progress Agreement permits, is maintenance tradespersons being able to perform duties outside
of their core skills, but for which they have the skill, competency and training to perform.
I would not regard a mechanical tradesperson, providing limited assistance to a millwright in a concreting task for some
hours only, as being in contravention of this broad principle.
Therefore, I am of the view that the applicant should be able to direct its maintenance tradespersons to undertake the sort of
work in issue before the Tribunal in this matter, as long as they are skilled, competent and appropriately trained for these
tasks.
Whilst I apprehend some concern by the respondent that the applicant may seek to deploy maintenance tradespersons
without any restriction or consideration for trades training and competencies whatsoever, the decision of the Tribunal in this
matter, could not be regarded as supporting such a broad proposition and indeed, that right has not been sought on the case
as put by the applicant in these proceedings.

BEFORE THE WESTERN AUSTRALIAN
COAL INDUSTRY TRIBUNAL
Held at Collie on 10 April 2003 and at Perth on 14 April and 23 May 2003
Application No. 1 of 2003
Between:
Wesfarmers Premier Coal Limited, Applicant
and
The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers, Western Australian Branch,
Respondent
In the matter of: The performance of incidental duties by maintenance tradespersons
Declaration
HAVING heard Mr G Bull of counsel on behalf of the applicant and Mr L Edmonds of counsel on behalf of the respondent, the
Tribunal, doth hereby declare –
THAT Wesfarmers Premier Coal Limited should have the right to direct its maintenance employees to perform duties
within its maintenance operations outside of their core trade skills, and for which they are skilled, competent and trained,
to assist other trades employees where it is efficient, safe and logical to do so.
COMMISSIONER S J KENNER
Chairman,
Western Australian Coal Industry Tribunal.
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Appeal dismissed due to lack of jurisdiction ...............................................................................................................................................
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PUBLIC SERVICE ARBITRATOR—AWARDS/AGREEMENTS—VARIATION OF
Children's Services (Government) Award 1989 Nos. A 29 of 1985 & PSA A 29A of 1985 ...............................................................................
Clerks (Public Authorities) Award 1987 No. PSA A 7A of 1987 .......................................................................................................................
Dampier Port Authority Port Officers Award 1989 No. PSA A 2 of 1988..........................................................................................................
Government Officers Salaries, Allowances and Conditions Award 1989 No. PSAA 3 of 1989..........................................................................
Hospital Salaried Officers' Award 1968 No. 39 of 1968 .....................................................................................................................................
Port Hedland Port Authority Port Control Officers Award 1982 No. A 1 of 1982 ..............................................................................................
Public Service Allowances (Mortuary Staff) Award 1985 No. 3 of 1985 ...........................................................................................................
Public Service Award 1992 No. PSAA 4 of 1989...............................................................................................................................................
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PUBLIC SERVICE ARBITRATOR—MATTERS DEALT WITH
Australian Medical Association and Minister for Health—No. P 42 of 2001—Application for Orders pursuant to s80E of the I.R. Act re
intervention of Public Service Arbitrator to inquire into industrial matter between the parties—Dismissed ...............................................
1548
Civil Service Association and Anti-Corruption Commission—No. P 50 of 2002—Application for Orders pursuant to s.80E of the I.R. Act re
approach to complaints against a member—Interim Order Issued—Order issued re discovery and Application to dismiss pursuant to
s.27(1)(a)(ii) dismissed—Further application for order re discovery dismissed .......................................................................................145, 980, 1165
Civil Service Association and The Chief Executive Officer, Department of Culture and the Arts—No. PSAC 26 of 2003— Conference re
dispute regarding conduct of a union member—Recommendation Issued ..................................................................................................
1550
Civil Service Association and Chief Executive Officer, Department of Land Administration—No. PSAC 7 of 2003—Conference re alleged
breach of the Public Sector Management Act—Interim Order Issued .........................................................................................................
1167
Civil Service Association and Director General of The Department of Education—No. P 59 of 2002—Application for Orders pursuant to
Section 80E of the I.R. Act re disciplinary action involving union member—Interim Order Issued and Application Dismissed ................
1548
Civil Service Association and Director General, Department of Family and Children’s Services—No. P 41 of 2001—Application for Orders
pursuant to s.80E of the I.R. Act re disciplinary action taken against union member—Dismissed ..............................................................
146
Civil Service Association and Director General, Department of Justice—No. PSAC 48 of 2002—Conference re breach of the requirements
of the Public Sector Management Act 1994—Recommendation Issued......................................................................................................
148
Civil Service Association and Director General, Department of Justice—No. PSACR 56 of 2002—Conference referred re shift allowance—
Dismissed....................................................................................................................................................................................................
295
Civil Service Association and Director General, Department of Justice—No. PSACR 20 of 2002—Conference referred re breach of the
requirements of the Public Sector Management Act 1994—Leave for Counsel to appear generally refused—Reasons for Decision
Issued—Application Dismissed .................................................................................................................................................................. 503, 1167
Civil Service Association and The Director General, Department of Justice—No. PSAC 9 of 2003—Conference re refusal of respondent to
reclassify position—Interim Order Issued ...................................................................................................................................................
985
Civil Service Association and The Director General, Department of Justice and Hon Attorney General—Nos. PSACR 9 of 2003 and
PSACR 10 of 2003—Conference referred re refusal by the Respondent to reclassify positions—Dismissed..............................................
1481
Civil Service Association and Director General, Department of Transport—No. P 62 of 2000—Application for reinstatement of employee in
substantive position—Dismissed.................................................................................................................................................................
505
Civil Service Association and Director General, Education Department of WA—No. PSAC 25 of 2002—Conference re issues concerning
the dismissals of two employees—Directions Issued ..................................................................................................................................
388
Civil Service Association and The Attorney General—No. PSAC 55 of 2002—Conference re dispute between a union member and
respondent—Application for interim order dismissed .................................................................................................................................
297
Civil Service Association and Attorney General—No. PSACR 55 of 2002—Conference referred re dispute between a union member and
respondent—Orders issued re discovery and evidence in chief be adduced by way of witness statements and filing and serving of
signed witness statements............................................................................................................................................................................
1175
Silcock JK and Department of Agriculture, Government of Western Australia—No. P 56 of 2002—Application for Orders pursuant to s.80E
of the I.R. Act re alleged dismissal..............................................................................................................................................................
1176
Hospital Salaried Officers Association and The Hon. Minister for Health—No. PSAC 13 of 2003—Conference re implementation of clause
31 of HSO Metropolitan Health Services Enterprise Agreement 2001—Order Issued ................................................................................
1176
Kelly S, Civil Service Association and The Director General, Department of Justice—Nos. P 43 of 2002 and P 46 of 2002—Applications re
suspension of union member—Order Issued ...............................................................................................................................................
1280
Police Union and Commissioner of Police, WA Police Service—No. PSAC 14 of 2003—Conference re alleged breach of a PSA Order—
Recommendation Issued .............................................................................................................................................................................
1177
Police Union and Commissioner of Police—No. PSACR 34 of 2002—Conference referred re on call allowance—Jurisdiction not found and
Application Dismissed ................................................................................................................................................................................
506
RECLASSIFICATION APPEALS
Bullen PE, Brash P and Spivey DK and Workcover WA—Nos. PSA 5 of 2000, PSA 7 of 2000 and PSA 8 of 2000—Appeals re
reclassification—Dismissed for want of jurisdiction ...................................................................................................................................

1551

RECLASSIFICATION APPEALS—NOTATION OF ................................................................................................................................. 400, 634, 1296, 1553
SCHOOL TEACHERS—MATTERS DEALT WITH
Johnston G and Mr Ron Mance, Acting Director General Department of Education—No. 2302 of 2001—Application for orders to reverse
decision of respondent to reprimand and transfer applicant and imposed penalty—Declaration Issued—Upheld and Orders Issued..........

1553

SECTION 29(1)(b)—NOTATION OF ............................................................................................................................................... 372, 618, 1061, 1266, 1535
UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS
Alberghini RJ and Dr Geoffrey Bower Isotope Imaging Hollywood Hospital—No. 1729 of 2002—Application re unfair dismissal —
Application for extension of time in which to file application—Dismissed.................................................................................................

326

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1581

CUMULATIVE CONTENTS—continued
Page
UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—continued
Altham B and Cables Sands (WA) Pty Ltd—No. 2192 of 2001—Application re contractual entitlements—Dismissed....................................
Anderson C and E’Co Australia Pty Ltd—No. 1587 of 2002—Application re unfair dismissal—Application out of time accepted..................
Aung A and Mardo Australia Pty Ltd T/as Kresta Blinds and Curtains—No. 1653 of 2002—Application re unfair dismissal—Dismissed for
want of jurisdiction.....................................................................................................................................................................................
Australian Workers Union and Schlumberger Oilfield Australia Pty Ltd ABN 26003264597—No. CR 39 of 2002—Conference referred re
alleged summary dismissal—Upheld in Part and Order Issued...................................................................................................................
Automotive, Food, Metals, Engineering, Printing and Kindred Indsutries Union of Workers and Seagate Structural Engineering Pty Ltd—
No. CR 267 of 2002—Conference referred re unfair dismissal—Order Issued ..........................................................................................
Babbage JS and Tony Sadler Pty Ltd—No. 1764 of 2002—Application re unfair dismissal—Dismissed .........................................................
Balagopalan S and Competitive Foods Pty Ltd (Trading as Hungry Jack’s)—No. 1513 of 2002—Application for Orders pursuant to s.23A
on the grounds of unfair dismissal—Dismissed .........................................................................................................................................
Balchand D and Mayne Health, T/as Joondalup Health Campus—No. 383 of 2002—Application re unfair dismissal—Dismissed..................
Bethell JG and Peter Raymond and Caroline A Hunt Trading as PR Hunt Builders—No. 1724 of 2002—Application re unfair dismissal and
contractual entitlements—Ordered Accordingly.........................................................................................................................................
Bianchi IR and Bianchi Corporation T/as Onyxbar—No. 937 of 2002—Application re contractual entitlements—Dismissed .........................
Brink S and Schlumberger Oilfield Australia Pty Limited ACN 003 264 597—No. 1416 of 2002—Application re contractual entitlements—
Dismissed ...................................................................................................................................................................................................
Bristow KM and Bay of Isles Aboriginal Community Inc.—No. 873 of 2002—Application re unfair dismissal—Granted ..............................
Bolitho KD and The Wang Family Trust Tradind\g Name Geraldton Meat Exports—No. 431 of 2002—Application re unfair dismissal—
Dismissed ...................................................................................................................................................................................................
Brown RS and RCR Tomlinson Ltd—No. 231 of 2003—Application re unfair dismissal and contractual entitlements—Referral out of time
not accepted................................................................................................................................................................................................
Bryant B and Boomerang Paper WA Pty Ltd—No. 162 of 2003—Application re unfair dismissal—Referral out of time not accepted—
Application Dismissed................................................................................................................................................................................
Cameron TH and Boston Scientific Pty Ltd—No. 2084 of 2002—Application re unfair dismissal dismissed and application for leave to
amend the Notice of Answer and Counter Proposal granted in part............................................................................................................
Caffery PJ and Chubb Security Australia Pty Ltd t/as Chubb Protective Services—No. 390 of 2002—Application re unfair dismissal—
Upheld........................................................................................................................................................................................................
Carrington B and Perth 4WD Wreckers Pty Ltd T/as The Perth 4WD Centre—No. 99 of 2003—Application re unfair dismissal—
Application for extension of time granted...................................................................................................................................................
Chapman G and Worsley Alumina Pty Ltd—No. 1495 of 2001—Application re unfair dismissal—Dismissed in the public interest ...............
Clements R and Caldera Nominees Pty Ltd ABN 96276831947 T/as Harrington Brokers—No. 1093 of 2002—Application re unfair
dismissal and contractual entitlements—Upheld and Order Issued.............................................................................................................
Cockram A and Emporio Homes Pty Ltd—No. 1043 of 2002—Application re unfair dismissal and contractual entitlements—Upheld and
Granted in Part ...........................................................................................................................................................................................
Curtois IM and Wonthella House Inc, Geraldton Sexual Assault Resource Centre Inc—Nos. 1816 of 2002 and 1927 of 2002—Applications
re unfair dismissal—Ordered Accordingly .................................................................................................................................................
Datta SVC and Mastercare Property Services (WA) Pty Ltd—No. 826 of 2002—Application re unfair dismissal—Upheld and Order Issued.
Davies R and Carpet Call WA Pty Ltd—No. 2102 of 2002—Application re unfair dismissal—Dismissed .......................................................
Dawson P and Devaugh Pty Ltd—No. 175 of 2003—Application re unfair dismissal—Application for extension of time granted ..................
Dimasi J and Alphapharm Pty Ltd ABN 93 002 359 739—No. 291 of 2003—Application re unfair dismissal and extension of time—
Dismissed for want of jurisdiction ..............................................................................................................................................................
Dimitriou V and Energy World Corporation Limited—No. 360 of 2003—Application re unfair dismissal lodged out of time—Dismissed .....
Dunn SE and Brian Bentley and Pauline Bentley and Joseph Sherlock in Partnership t/a Video Ezy Woodbridge—No. 1192 of 2002—
Application re unfair dismissal and contractual entitlements—Declaration Issued .....................................................................................
English N and The Windsor Hotel South Perth Pty Ltd—No. 1284 of 2002—Application re unfair dismissal—Dismissed..............................
Evans AJ and Thiess Pty Ltd—No. 707 of 2002—Application re unfair dismissal—Upheld and Order Issued.................................................
Evans DW and Jim Catchpole Civil Infrastructure—No. 1763 of 2002—Application re unfair dismissal—Application out of time accepted ..
Farrell BK and D’Souza K and Q Multimedium Limited—Nos. 1335 of 2001 and 1336 of 2001—Applications re contractual entitlements—
Dismissed ...................................................................................................................................................................................................
Fitzgerald JL and Telis Pty Ltd—No. 576 of 2002—Application re unfair dismissal—Upheld and Order Issued .............................................
Francis KJ and Pilbeam Family Trust T/A Stamp-It Rubber Stamp Co (WA)—No. 27 of 2003—Application re unfair dismissaland
application for extension of time—Dismissed for Want of Jurisdiction......................................................................................................
François A and Buzz Dance Theatre Limited—No. 884 of 2002—Application re unfair dismissal and contractual entitlements—Orders
Issued .........................................................................................................................................................................................................
Gamlin NN and Capebay Holdings—No. 1688 of 2002—Application re contractual entitlements—Granted ...................................................
Gibson JE and The Sisters of Mercy Perth (Amalgamated) Inc T/as Santa Maria College—No. 644 of 2002—Application re unfair dismissal
and contractual entitlements—Dismissed ...................................................................................................................................................
Googe JM and Richard Andrews, Linehaul Australia Pty Ltd—No. 520 of 2003—Application re unfair dismissal discontinued and
application re denied contractual entitlements adjourned............................................................................................................................
Grant K and Boomerang Environmental Industries Pty Ltd, A.C.N. 008-821-350, T/F The Michalidis Trust, T/A Boomerang Pest Control—
No. 752 of 2002—Application re unfair dismissal—Dismissed .................................................................................................................
Greaves GF and The Sisters of Mercy Perth (Amalgamated) Inc T/as Santa Maria College—No. 691 of 2002—Application re unfair
dismissal and contractual entitlements—Order Issued................................................................................................................................
Greeneklee A and Ozzi-Tech Security Pty Ltd—No. 1379 of 2002—Application re contractual entitlements—Granted..................................
Harrison ES and Feature Tours—No. 1701 of 2002—Application re unfair dismissal and contractual entitlements—Application to accept
Applicant’s claim which was lodged out of time—Granted........................................................................................................................
Harvey AJ and LRC Pty Ltd—No. 1497 of 2003—Application re unfair dismissal—Granted ..........................................................................
Helier DW and Belminco Pty Ltd—No. 1255 of 2001—Application re unfair dismissal—Dismissed ..............................................................
Hicks PT and Western Australian Local Government Association—No. 1525 of 2002—Application re unfair dismissal—Application to
amend particulars of claim granted .............................................................................................................................................................
Hirschberg PA and Logica Pty Ltd—No. 1518 of 2002—Application re unfair dismissal and contractual entitlements—Order Issued............
Hunter M and Curtin Academic Staff Association—No. 933 of 2002—Application re unfair dismissal—Granted ...........................................
I and Director General Education Department of Western Australia—No. 347 of 2002—Application re unfair dismissal—Upheld and Order
Issued .........................................................................................................................................................................................................
Impson RE and Mr and Mrs Ken Bradley—No. 1324 of 2002—Application re contractual entitlements—Adjourned due to bankruptcy of
Applicant ....................................................................................................................................................................................................
Isitt JL and Synergy CRM Pty Ltd—No. 1459 of 2002—Application re unfair dismissal—Dismissed .............................................................
Johnson C and Millswan Holdings Pty Ltd ACN 063 694 299 T/A Drivewest Car Rentals—No. 1076 of 2002—Application re unfair
dismissal—Granted ....................................................................................................................................................................................
Johnston G and Mr Ron Mance, Acting Director General Department of Education—No. 2302 of 2001—Application for orders to reverse
decision of respondent to reprimand and transfer applicant and imposed penalty—Declaration Issued—Upheld and Orders Issued .........
Kelly JG and ITSP Australia Pty Ltd—No. 1711 of 2002—Application re contractual entitlements—Dismissed.............................................
Kirkham SN and Premium Partners Pty Ltd T/as Allsteel Designs—No. 1130 of 2002—Application re unfair dismissal and contractual
entitlements—Upheld and Order Issued .....................................................................................................................................................
Kostovski M and Gull Petroleum (WA) Pty Ltd—No. 260 of 2003—Application re unfair dismissal and extension of time—Dismissed for
want of jurisdiction.....................................................................................................................................................................................
Lecaude K and Trident Produce Pty Ltd—No. 1793 of 2002—Application re unfair dismissal—Dismissed ....................................................
Leeson J and Classic FB Holdings Pty Ltd—No. 701 of 2002—Application re unfair dismissal—Granted ......................................................
Lewis ALC and Paul & Peta North T/as Eastmere Nominees Pty Ltd—No. 1377 of 2002—Application re unfair dismissal and contractual
entitlements—Upheld and Orders Issued....................................................................................................................................................
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Leyssenaar MW and Darren Bracewell, Seagate Holdings Pty Ltd—No. 127 of 2003—Application re unfair dismissal and contractual
entitlements—Application fo extension of time dismissed..........................................................................................................................
Nolan JH and Signature Security Group Pty Ltd—No. 939 of 2002—Application re contractual entitlements—Granted..................................
Mcdade L and Paceway Mitsubishi—No. 1649 of 2002—Application re unfair dismissal—Granted ................................................................
McEwan K and Australasian Correctional Management Pty Ltd (ACN 051 130 600)—No. 1469 of 2002—Application re unfair dismissal—
Dismissed for want of jurisdiction...............................................................................................................................................................
McGuire AG and Liz Baggeta of Millennium Inorganic Chemicals—No. 245 of 2003—Application re unfair dismissal—Dismissed .............
McNamara AM and Loton Holdings Pty Ltd (ACN 009 383 493) as T/F Priority Appointments Trust T/a Priority Appointments—No. 2223
of 2001—Application re unfair dismissal and contractual entitlements—Dismissed ..................................................................................
Massandy E and Fred Margaria Cleaning Services—No. 318 of 2003—Application re unfair dismissal—Application lodged out of time
accepted ......................................................................................................................................................................................................
Mitchem B and Parkfeeds (WA) Pty Ltd—No. 1618 of 2001—Application re unfair dismissal and contractual entitlements dismissed and
application for costs granted in part.............................................................................................................................................................
Moretti SJ and Canning Vale Weaving Mills Ltd—No. 355 of 2003—Application for extension of time to file application re unfair
dismissal—Dismissed .................................................................................................................................................................................
Morris DS and ABB Australia Pty Ltd—No. 276 of 2002—Application re unfair dismissal—Upheld and Order Issued...................................
Napoli RA and Kamel Lebeidi t/a Sugar Gum Restaurant—No. 1778 of 1998—Application re unfair dismissal—Granted..............................
Page T and WSP IMP. & EXP. Pty Ltd T/A Workforce Safety Products—No. 728 of 2002—Application re unfair dismissal—Dismissed .....
Palmer JS and Domenick Palumbo—No. 26 of 2003—Application re unfair dismissal seeking extension of time—Application dismissed for
want of jurisdiction .....................................................................................................................................................................................
Pearce LI and Tomlinson Ltd—No. 90 of 2003—Application re unfair dismissal—Application for extension of time granted .........................
Pense KR and Gregory James Reilly—No. 1055 of 2002—Application re unfair dismissal—Dismissed ..........................................................
Perriman CM and Heiniken Australia Pty Ltd—No. 928 of 2002—Application re unfair dismissal—Dismissed ..............................................
Pettit J and Mr Bradley Harris (Director) Dewson Bicton—No. 775 of 2002—Application re unfair dismissal—Dismissed for want of
jurisdiction ..................................................................................................................................................................................................
Pringle AC and ITSP Australia Pty Ltd—No. 1467 of 2002—Application for contractual entitlements—Granted ............................................
Roberts NJ and John Ryan Owner of Metro Security Services—No. 242 of 2003—Application re unfair dismissal—Application lodged out
of time—Dismissed.....................................................................................................................................................................................
Rodriguez J and Parks Industries Pty Ltd—No. 255 of 2003—Application re unfair dismissal—Application lodged out of time dismissed .....
Rogers GW and DMW Constructions Pty Ltd—No. 1833 of 2002—Application re unfair dismissal—Dismissed for want of jurisdiction .......
Ross AV and Diamond Offshore General Company—No. 1133 of 2002—Application re unfair dismissal—Dismissed...................................
Ryder B and Beaulieu of Australia Limited—No. 2307 of 2001—Application re unfair dismissal—Dismissed for want of jurisdiction ...........
Sampson GR and Boxhill Nominees Pty Ltd t/a Albany Interiors Carpet Hotline—No. 223 of 2001—Application for adjournment refused—
Application re unfair dismissal and contractual entitlements—Discontinued ..............................................................................................
Scott P and Sealcorp Holdings Limited—No. 289 of 2003—Application re unfair dismissal—Application for extension of time in which to
file application dismissed ............................................................................................................................................................................
Scott TW and Woodsies Windscreens—No. 1607 of 2002—Application for Orders pursuant to s.23A on the grounds of unfair dismissal—
Dismissed....................................................................................................................................................................................................
Slatter M and Cityfire Holdings Pty Ltd t/a Skaters On Ice—No. 1495 of 2002—Application re unfair dismissal and contractual
entitlements—Granted ................................................................................................................................................................................
Smith D and Zoulfikar Rahal—No. 1538 of 2002—Application re contractual entitlements—Granted in Part..................................................
Sparnon G and Air BP—No. 722 of 2002—Application re contractual entitlements—Dismissed......................................................................
Suparta D and Swan Transit Operations Pty Ltd—No. 135 of 2003—Application re unfair dismissal and extension of time—Dismissed for
Want of Jurisdiction ....................................................................................................................................................................................
Sutton GC and Peter Ireland Dunbar T/as Audio Visual Technical Services—No. 398 of 2002—Application re unfair dismissal and
contractual entitlements—Granted ..............................................................................................................................................................
Taranto MA and Golbourn Fishing Co Pty Ltd—No. 235 of 2002—Application re contractual entitlements—Dismissed ................................
Terry JDH and City Finance Pty Ltd—No. 181 of 2002—Application re contractual entitlements—Granted in Part ........................................
Theil-Harkin SM and Elizabeth Wiese & Associates, Solicitors—No. 886 of 2002—Application re unfair dismissal—Granted ......................
Thomas K and Perth Office Systems Pty Ltd t/a Ricoh Business Centre—Application re unfair dismissal—Dismissed for want of
jurisdiction ..................................................................................................................................................................................................
Thompson DA and Hotshot Nominees Pty Ltd ABN 83 087 263 938—No. 917 of 2002—Application re contractual entitlements—
Dismissed....................................................................................................................................................................................................
Thomson J and St Barbara Mines Limited—No. 1655 of 2002—Application re unfair dismissal—Dismissed ..................................................
Trimboli MA and Cusma Corporation Pty Ltd T/as Cusma Property Consultants—No. 1276 of 2002—Application re unfair dismissal and
contractual entitlements—Ordered Accordingly .........................................................................................................................................
Turner R and Air Liquide WA—No. 1835 of 2002—Application re unfair dismissal—Application to accept applicant’s claim which was
lodged out of time dismissed.......................................................................................................................................................................
Vanyi A and Boston Technologies T/as Copier Wholesale—No. 319 of 2003—Application re unfair dismissal—Application for extension
of time granted ............................................................................................................................................................................................
Webster FA and Prestige Property Mangement Services—No. 737 of 2002—Application re unfair dismissal—Upheld and Order Issued .......
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UNIONS—APPLICATION FOR ALTERATION OF RULES
Firefighters Union—Application No. FBM 1 of 2003—Before Full Bench—Application for alteration of union rules—Dismissed .................

1400

UNIONS—DECLARATIONS MADE UNDER SECTION 71
Civil Service Association and Jones NJ and Robertson DM—No. FBM 4 of 2003—Before Full Bench—Application for Declaration
pursuant to Section 71 of the I.R. Act—Granted .........................................................................................................................................

1403

UNIONS—MATTERS DEALT WITH UNDER SECTIONS 66 & 97Q
Civil Service Association and Ellis B and Others—No. PRES 5 of 2003—Application for Orders pursuant to Section 66 of the I.R. Act—
Directions and Interim Orders Issued—Further Orders and Declaration Issued .......................................................................................... 1144, 1412
Civil Service Association and Jones NJ—No. PRES 1 of 2003—Application for Orders pursuant to Section 66 of the I.R. Act—Dismissed...
945
Civil Service Association and Jones N—No. PRES 3 of 2003—Application for Orders pursuant to Section 66 of the I.R. Act—Declarations
and Order Issued—Further Order and Declaration issued and Order in Pres 3 of 2003 dated 16 April 2003 varied and matter adjourned.. 1146, 1414
Civil Service Association and Robertson D—No. PRES 4 of 2003—Application for Orders pursuant to Section 66 of the I.R. Act—
Dismissed....................................................................................................................................................................................................
1156
Civil Service Association and Robertson DM—No. PRES 10 of 2003—Application for Orders pursuant to Section 66 of the I.R. Act re
breach of union rules—Orders and Directions Issued—Application Discontinued .....................................................................................
1415
Civil Service Association and Wauhop GJ—No. PRES 2 of 2003—Application for Orders pursuant to Section 66 of the I.R. Act—Granted
in Part..........................................................................................................................................................................................................
951
Construction, Forestry, Mining and Energy Union and Deen DP—No. PRES 35 of 2002—Application for Orders pursuant to Section 66—
Dismissed....................................................................................................................................................................................................
233
INDUSTRIAL TRAINING ACT—APPEALS DEALT WITH
Smith H and Redz Hairdressing—No. APA 2 of 2002—Appeal against the Decision of the Chairperson of the Apprenticeship Tribunal to
allow a suspension of apprenticeship—Dismissed ......................................................................................................................................

400

COAL INDUSTRY TRIBUNAL—DISPUTES—MATTERS REFERRED
Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union and Wesfarmers Premier Coal Limited—No. 1 of 2003—
Application re dispute over the performance of incidental duties by maintenance tradespersons—Declaration Issued ...............................
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CUMULATIVE DIGEST HEADINGS
Denotes New Heading
Absence Without Leave
Act—Interpretation of
Allowances—See also specific heading, e.g. Isolation Allowance,
Industry Allowance, Meal Money—(Includes Special Rates and
Provisions)
Annual Leave—(Includes Annual Leave Loading)
Appeal
Apprentices and Juniors
Awards—(Includes specified sub-headings, First Awards, New Awards,
Area, Scope, Coverage, Cancellations, Award-Free, Respondency)
Board of Reference
Board and Lodging—(Includes Accommodation)
Bonus—(Includes Incentive Payments)
Breach of Acts/Award/Orders
Capacity to Pay—Includes Inability to Pay
Casual Work—(Includes loadings applicable to such work and nature of
casual employment)
Classification—(Includes Reclassification)
Clothing—(Used when clothing is/is not provided and for clothing
allowances)
Common Rule—(Used in relation to Awards being or becoming
Common Rule awards)
Comparative Wage Justice—See also Nexus—(Includes Relativities)
Compassionate Leave—(Includes Bereavement Leave)
Compensation—See also specific heading, e.g. Redundancy, Long
Service Leave—(Includes compensation for unfair dismissals)
Conference—(Includes such matters as jurisdiction arising out of)
Confined Space
Consumer Price Index
Contract of Service—(Used in relation to Section 29 (2) applications)
Contract out of Award
*Costs (Matters pertaining to)
Custom and Practice
Dangerous Work
Date of Operation—(Includes Retrospectivity, Prospectivity)
Demarcation
Dirt Money
Disabilities
Discrimination
Employee—(Used in such cases as whether person is an employee or
independent contractor or agent)
Enforcement of Acts/Awards/Orders
Entry: Right of
*Extension of Time
Hours of Work
Industrial Action—(Includes Work-to-Rule, Picketing, Stop Work
Meeting, Strike, Bans, Lockouts)
Industrial Matter
Industry—(Used re questions of extent and meaning of specified
industry)
Industry Allowance
Interpretation—Words and Phrases
Intervention
Isolation Allowance
Jurisdiction
Jury Service

Leave Without Pay
Living Away From Home Allowance
Long Service Leave
Managerial Prerogative
Manning
Maternity Leave
Meal Breaks
Meal Money
Misconduct
Mixed Functions—(Includes Higher Duties)
Natural Justice
Nexus
Night and Weekend Work
On Call—(Includes Stand by)
Order—(Includes Cancellation of Order)
Over Award Payment
Overtime—(Includes Call Back, Recall)
Part-Time
Penalty Rates
Piecework
Preference—(Includes Compulsory Unionism)
Principles (Wage Fixing)
Procedural Matters (e.g. Standards of evidence)
Promotion Appeals
Public Holidays
Public Interest
Redundancy/Retrenchment—(Includes Severance Pay)
Reinstatement
Registration—See Unions
Rest Periods—(Includes Smokos)
Safety
Shift Work
Sick Leave
Standdown
Stay of Proceedings
Superannuation
Supplementary and Service Payments
Tallies
Technological Change
Termination—(Includes Dismissal, Wrongful/Unfair Dismissal)
Training
Transfer
Travelling—(Includes Travelling Allowance and Travelling Time)
Unfair Discrepancy
Unions—(Includes Direction for Observance of Rules, Registration,
Rules, Enforcement of Rules, Coverage/Constitutional Coverage,
Dues, Membership, Cancellations, Exemptions)
Utilisation of Contractors
Victimisation
Wages—(Includes Catch-up Margins, Payment by Results, Piece Work,
Minimum Wage)
Work Value
Worker Participation
Workers Compensation
Workplace Agreement

1584

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

CUMULATIVE DIGEST
MATTERS REFERRED TO IN DECISIONS OF THE INDUSTRIAL APPEAL COURT, INDUSTRIAL RELATIONS COMMISSION AND
INDUSTRIAL MAGISTRATES COURT CONTAINED IN VOL. 83 PART 1, SUB PART 1-8.
NOTE:

1
2

Denotes Industrial Appeal Court Decision
Denotes Full Bench Decision

3
4

Denotes Commission in Court Session Decision
Denotes Decision of President
Page

ACT - INTERPRETATION OF
4
Application for stay of operation in Matter No. 1502 of 2001 pending appeal to Full Bench - President reviewed relevant sections of the
Act and applied principles and found that the application was incompetent because there cannot be a stay of operation of a decision or
part thereof when it has not been appealed against - Further, President was not satisfied that there was a serious issue to be tried and no
exceptional circumstances existed to justify the making of the order sought - Dismissed - Mr AG Matthews -v- Cool or Cosy Pty Ltd;
Ceil Comfort Home Insulation Pty Limited; Citigroup Pty Ltd - PRES 34 of 2002 - President - SHARKEY P - 11/12/02 - Construction
Trade Services ............................................................................................................................................................................................

52

Application re unfair dismissal seeking compensation - Applicant argued that in all of the circumstances, given the lack of procedural
fairness, his termination was unfair on the basis that the requirements under s.41 of the Minimum Conditions Employment Act 1993
were not met - Respondent argued there was no unfair dismissal, that the onus on the Applicant to demonstrate that he was unfairly
terminated had not been made out and that there was no breach of s.41 of the MCE Act as numerous discussions were held with the
Applicant, and consultation took place in order to avoid or minimise the effect of significant change on the Applicant - Commission
reviewed authorities, Part 5 of the MCEA and found that Applicant was treated unfairly on the basis that he was not given sufficient
notice of his termination in order to canvass alternatives, that it was also clear that the requirements of Part 5 of the MCEA in relation
to attend job interviews were not met by the Respondent and given that the Applicant was afforded insufficient notice and was not
given time to attend job interviews, his termination was unfair - However, given that the Applicant was paid a redundancy payment of
26 weeks' pay and five weeks' pay in lieu of notice, Commission concluded that the amount of five weeks' pay as compensation was to
be offset against these payment, thus no monies were due to be paid to the Applicant - Dismissed - Mr PJ Caffery -v- Chubb Security
Australia Pty Ltd t/as Chubb Protective Services - APPL 390 of 2002 - HARRISON C - 02/12/02 - Personal and Other Services............

155

Application re unfair dismissal - Applicant argued that he was unfairly dismissed whilst a casual employee employed under a registered
workplace agreement and that this application was made appropriately from the advise of Commission Registry - Respondent argued
that Commission did not have the jurisdiction to hear the matter as there were no terms in the workplace agreement as required by
section 7G of the Industrial Relations Act 1979 which permitted the Commission to hear the claim - Commission found that the
workplace agreement did not encompass a referral of a claim for unfair dismissal as per section 7G of Industrial Relations Act and thus
did not have the jurisdiction to deal with the claim - Dismissed for want of jurisdiction - Mr J Pettit -v- Mr Bradley Harris (Director)
Dewson Bicton - APPL 775 of 2002 - WOOD C - 11/11/02 - Personal & Household Good Rtlg ..............................................................

166

Complaint re breach of Award - Claimant's Union sought to amend the claim by substituting the employee's name as the claimant Industrial Magistrate reviewed various Acts and Regulations and found that there was a fundamental flaw in the claim, that there was
simply no evidence, which could enable it to exercise its discretion even thought it had the power to do so pursuant to Order 16 Rule 1
of the Local Court Rules 1961, therefore, the application was refused - Struck out for want of jurisdiction - AUTO, FOOD, METAL,
ENGIN UNION -v- Austal Ships Pty Ltd - M 375 of 2001 - Industrial Magistrate - Cicchini IM - 18/11/02 - Machinery & Equipment
Mfg.............................................................................................................................................................................................................

298

Complaints re authority of Claimant to file claim re breach of award - Respondent sought that the claims be dismissed or otherwise
amended so that it comply with the Act - Further, Respondent argued that Claimant lacked standing to bring the claims and that his
appointment as an inspector under s.84(2) of the Workplace Relations Act 1996 was not validly made - Claimant argued against the
Respondent's submissions - Industrial Magistrate found that Respondent's arguments were baseless and unsupported by authority, that
the applications brought by Respondent were misconceived, based on its erroneous interpretation of the relevant provisions and
regulations - IM further found that Respondent's interlocutory applications should be dismissed and the Claimant's interlocutory
applications be allowed - Upheld - Greg Logan-Scales, Department of Consumer & Employment Protection -v- Olten Pty Ltd (ACN
076 543 130) t/a MSA Security - M 248,249 of 2002 - Industrial Magistrate - Cicchini IM - 27/11/02 - Business Services ......................

323

Complaints re discrimination of member organisation under section 96C of the IR Act - Complainant argued Ms Peak was a solicitor and
authorised to make complaints on behalf of her client and was employed by the CFMEUW Union and that Applicant was a member of
CFMEUW Union - Respondents argued that there was no case to answer on the basis that Complainant had failed to establish that they
were validly made - Further, Respondents argued that there was no proof of the fact that Elisabeth Peak was authorised to make the
complaints - Industrial Magistrate found that there was no case to answer by the Defendant in each instance and that the solicitor
employed by the Union could not act on the instructions of the Union in bringing the complaints but must act on the instructions of
Complainant - Struck out - Mr C Workman -v- CECK Pty Ltd - CP 3,4,6,7 of 2002 - Industrial Magistrate - Cicchini IM - 19/12/02 ......

324

Application re unfair dismissal - Applicant lodged an application for an extension of time in which to file application and argued that the
reasons for the delay related to her pregnancy, the birth of her child, her recovery and the illness of the child - Respondent opposed the
applications - Commission found that there was no power to extend time in accordance with s.29(3) of the I.R. Act, in respect of an
application filed on 16 October 2002 relating to a termination of employment in May 2002 - Dismissed - Mrs RJ Alberghini -v- Dr
Geoffrey Bower Isotope Imaging Hollywood Hospital - APPL 1729 of 2002 - SCOTT C - 10/01/03 - Health Services............................

326

Application re unfair dismissal and contractual entitlements - Applicant argued that she intended to lodge her application within the 28 day
time frame and lodged it in the Commission within the 28 day time limit, subsequent to lodging her application she was informed by
Registry that Form 1 was missing from her application and needed to be completed and returned, she received a copy of a Form 1 on 9
October 2002 and lodged Form 1 the next day - Respondent argued that Applicant was terminated on 6 September 2002 - Commission
found that Applicant was not sent the correct form in the first instance and that there was a valid reason why Applicant did not comply
with the required 28 day time frame for lodging her application, it was clear that as soon as Applicant received the Form 1 she filed her
application promptly the next day - Application to accept Applicant's claim which was lodged out of time granted - Mrs ES Harrison v- Emmanuel Michael Papadoulis T/A Great Australian Travel Centre - APPL 1701 of 2002 - HARRISON C - 16/01/03 - Other
Services ......................................................................................................................................................................................................

333

Application re unfair dismissal - Applicant argued that he was unfairly dismissed and that the Commission was within jurisdiction to
consider the acceptance of the present application out of time - Respondent denied Applicant's allegations and raised as a preliminary
issue that the Commission was without jurisdiction to entertain the claim on the basis proceedings commenced after 1 August 2002
whilst termination of employment took place on 26 July 2002 and there was no ability for Commission to extend time under the IR Act
- Commission found that the amendments effected by the Labour Relations Reform Act 2002 to repeal s29(2) of the Act and to enact
the new ss29(2) and s29(3) were not retrospective in the sense that the datum point for the termination of the employment was 1
August 2002 and not a date earlier for the purposes of the 28 day time limit - Dismissed for want of jurisdiction - Mr K McEwan -v Australasian Correctional Management Pty Ltd (ACN 051 130 600) - APPL 1469 of 2002 - KENNER C - 10/12/02 - Food Retailing ....
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ACT - INTERPRETATION OF—continued
Conference referred re alleged refusal to allow Applicant Union official access to the Respondents' workplace - Applicant Union argued
that the rights of entry for union officials became a statutory code introduced by the Labour Relations Reform Act 2002 dealing with
rights of entry into premises where relevant employees work - Further, Applicant Union submitted that the Commission did not have
the jurisdiction to declare the parties rights as to right of entry under the Industrial Relations Act 1979 - Respondent argued that the Act
did not preclude the Commission from making an order that union officials be subject to a random drug and alcohol test prior to
entering Respondent's premises and that it would be consistent with the scheme of legislation and its policy was consistent with the
workplace health and safety - Commission found and declared that the Respondents did not have the right to require Mr Brett Davis, an
authorised representative of the Applicant Union, in possession of the requisite authority, exercising his rights under Division 2G of the
Industrial Relations Act 1979, to submit a random drug and alcohol test, as a condition of the exercise of those rights - Declaration
Issued - AUTO, FOOD, METAL, ENGIN UNION -v- Transfield Services (Australia) Pty Ltd & Other - CR 71 of 2002 - KENNER C
- 12/12/02 - Unions ....................................................................................................................................................................................
1
Appeal against Decision of Full Bench (82WAIG2409) re Long Service Leave entitlements - Question re jurisdiction - Appeal on ground
that worker was an independent contractor and, whether appeal raised question of "construction and interpretation" of Long Service
Leave Act, 1958 and Industrial Relations Act, 1979 - Industrial Appeal Court reviewed Acts, authorities and found that on the whole
circumstances, it was open to both Industrial Magistrate and Full Bench to conclude that the relationship between employer and
employee was never terminated in point of law and that it had jurisdiction to hear the appeal - Further, IAC concluded inter alia, that
the Full Bench had not erred in the interpretation of the Long Service Leave Act, however, it had erred in misconstruing the nature of
the power allowed to the Industrial Magistrate - Dismissed Act - United Construction Pty Ltd -v- Mr J Birighitti - IAC 11 of 2002 Industrial Appeal Court - 27/02/03 - General Construction........................................................................................................................
Conference referred re breach of the requirements of the Public Sector Management Act 1994 - Preliminary issue re appearance by counsel
- Applicant Union objected to the appearance of counsel - Respondent requested representation by counsel - Public Service Arbitrator
determined that counsel may appear and be heard in relation to the claim for an order and would accommodate the appearance of
counsel on that issue either orally or in writing in all other respects leave for counsel to appear was not granted - Leave for counsel to
appear generally refused - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice
(Formerly known as Ministry Of Justice) - PSACR 20 of 2002 - Public Service Arbitrator - BEECH SC - 07/03/03 - Government
Administration ...........................................................................................................................................................................................
Complaint re breach of Enterprise Bargaining Agreement - Claimant Union argued that Defendant had breached Clause 22(b) of the
Agreement by failing to pay public holiday penalties - Defendant denied claim and argued inter alia, that employees were paid
according to the EBA - Industrial Magistrate reviewed Acts, Agreement and found inter alia, that the application of the clause in this
instance had the effect of producing an inequitable result for employees that worked on public holidays and that all employees were
technically adequately compensated whether they work on the public holiday or the day in lieu thereof - Reasons for Decision Issued The Australian Nursing Federation, Industrial Union of Workers Perth -v- Silver Chain Nursing Association Inc - CP 61,62 of 2000 Industrial Magistrate - Cicchini IM - 23/11/00 - Health Services...............................................................................................................
Complaint re contravention of s.96J of the I.R. Act - Claimant sought order that Respondent be restrained from entering premises and from
directing its members to stop work - Further, Claimant submitted that in relation to all matters before IMC falling within general
jurisdiction, the Court, by virtue of regulation 49(5) of the IMC (General Jurisdiction) Regulations 2000, was not bound by the rules of
evidence - Industrial Magistrate found that the Act enabled it to deal with the matter as if these proceedings were an action within the
Local Court and therefore had jurisdiction - Further, IM concluded that it was not bound by rules of evidence due to the interlocutory
nature of the claim, that evidence was lacking and that there remained a substantive issue and did not want to pre-empt the trial Dismissed - Silent Vector Pty Ltd t/a Sizer Builders -v- The Construction, Forestry, Mining and Energy Union of Workers - M 388 of
2001;CP 2,3,4,5,6,7 of 2002;M 75,76,121,122,188,263 of 2002 - Industrial Magistrate - Cicchini IM - 04/09/02 - General Construction
Application re revocation of right of entry permit - Application for an adjournment dismissed on the grounds that Commission was not
satisfied that the refusal of the adjournment would result in a serious injustice to one party - Applicant argued that Respondent's
representative had acted improperly and as a result of that conduct, Applicant suffered loss and damage and became exposed to the risk
of liquidated damages for delay in completing the project - Applicant further argued that the limits of "proper" behaviour could be
ascertained from the scope of the licence to enter the premises conferred by s.49H and s.49I and that license does not permit
conducting safety audits - Respondent opposed the allegations and argued inter alia, that there was a legitimate safety concern on this
particular site, that its representative was at one stage exercising powers but did not act improperly in the exercise of those powers Commission found on evidence that the Respondent's representative did not intentionally or unduly hinder the employer or employees
during working time and that whilst industrial action could have been avoided, he did not act in an improper manner in the exercise of
powers under Division 2G of the Act - Dismissed - Silent Vector Pty Ltd t/a Sizer Builders -v- The Construction, Forestry, Mining and
Energy Union of Workers - APPL 42,63 of 2003 - BEECH SC - 25/02/03 - General Construction...........................................................
Application re unfair dismissal - Applicant incorrectly lodged application in Industrial Magistrates Court and sought to remedy this Respondent opposed the claim and argued that s.29(3) has application only in respect to dismissals effected subsequent to the
enactment of enabling legislation - Commission found that there was no power for it to direct the Industrial Magistrates Court to remit
the matter to this Commission as it did not have jurisdiction, despite the potential injustice to the Applicant - Dismissed - Mr J
Thomson -v- St Barbara Mines Limited - APPL 1655 of 2002 - GREGOR C - 11/02/02 - Other Services................................................
1
Appeal against Decision of Full Bench (82WAIG212) re dismissed appeal in respect of an unfair dismissal claim - Appellant argued inter
alia, that the Full Bench erred in law in failing to give proper consideration to and provide adequate reasons for two findings in
particular, namely, that the requirements of the Minimum Conditions of Employment Act were complied with, and that the appellant
waived his right to discuss the adverse effects of his redundancy at the meeting of the 18 May 2000 - Industrial Appeal Court reviewed
authorities, Acts and evidence and found, inter alia, that the Appellant was entitled to succeed in his appeal in respect of his contention
that Respondent employer failed to comply with his obligation to inform and discuss imposed upon the employer by s.41 of the MCE
Act and that it was appropriate for the decisions made by the Commissioner and the Full Bench to be set aside and remitted to
Commissioner Wood for a determination to be made as to whether the Appellant was entitled to relief having regard to the reasons of
the Industrial Appeal Court - Upheld and Remitted - Mr GE Garbett -v- Midland Brick Company Pty Ltd - IAC 3 of 2002 - Industrial
Appeal Court - 10/03/03 - Non-Metallic Min Product Mfg........................................................................................................................
2
Appeal against Decision of Commission (82WAIG3250) re transfer of an employee - Appellant argued that the Public Service Arbitrator
erred in law in declaring that Appellant's decision to exclude the employee from the Broome Regional Prison was void, that the
decision was within the Public Service Arbitrator's jurisdiction, and that the Appellant should not have ceased paying employee her
ordinary salary - Appellant sought that the PSA's orders (1), (2) and (6) be quashed - Full Bench reviewed authorities and found inter
alia, that the decision to exclude employee from Broome Regional Prison was an "industrial matter", and the decision to declare it void
was within jurisdiction for that reason - Further, Full Bench found that the Arbitrator erred in ordering the Appellant to pay the
employee indefinitely into the future when there was no evidence that she would perform any service, had preformed any service or
was entirely willing to - Upheld and order 6 of the decision at first instance quashed - Director General, Department of Justice
(Formerly known as Ministry Of Justice) -v- Civil Service Association of Western Australia Incorporated - FBA 53 of 2002 - Full
Bench - SHARKEY P/SCOTT C/WOOD C - 25/03/02 - Government Administration .............................................................................
2
Appeal against Decision of Commission (82WAIG3020) re unfair dismissal and contractual entitlements - Appellant argued that
Commissioner erred in not finding that the dismissal was wrongful and erred in holding that there were implied in the Appellant's
contract of employment the terms and conditions of Respondent's drug and alcohol policy - Further, Commissioner erred in not finding
the Respondent's direction that Appellant undergo a random drug and alcohol test was unlawful and unreasonable and its subsequent
conduct was unlawful, unreasonable and unfair and that Commissioner erred in not holding that the dismissal was harsh, oppressive or
unfair - Respondent opposed the appeal - Full Bench found that Appellant's employment was governed by the Award and was harshly,
oppressively or unfairly dismissed and that Commission should have found the Respondent had effected an unfair dismissal - Further,
Full Bench found that the grounds were made out and that Full Bench was entitled to substitute the exercise of its discretion for that of
the Commission at first instance applying the findings that should have been made - Appeal upheld and decision at first instance
suspended and remitted to a Commissioner - Ms DCD Larkin -v- Boral Construction Materials Group Ltd - FBA 49 of 2002 - Full
Bench - SHARKEY P/COLEMAN CC/BEECH SC - 20/03/03 - Other Mining........................................................................................
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ACT - INTERPRETATION OF—continued
Application for Orders pursuant to Section 80E of I.R. Act - Applicant Union sought discovery of documents that ought to have been made
available in dealing with the ongoing disciplinary proceedings against its member and that access to the documents were necessary for
the purposes of the hearing - Further, Applicant Union argued that the application to dismiss pursuant to s.27 (1)(a)(ii) be dismissed as
the dispute was still alive and had not been resolved - Respondent applied to the Arbitrator for the dismissal of the matter pursuant to
s.27(1)(a)(ii) of the Industrial Relations Act as the dispute between the parties had been resolved by its undertaking given by the letter
provided - Public Service Arbitrator issued orders for the discovery of documents to be used only for the purposes of the hearing and
found that the dispute was still alive and dismissed the application for dismissal - Orders issued - Civil Service Association of Western
Australia Incorporated -v- Anti-Corruption Commission - P 50 of 2002 - Public Service Arbitrator - SCOTT C - 18/03/03 Government Administration .......................................................................................................................................................................
Complaint re alleged breaches of clauses 3(1)(4)(5) & 4(1) of Industrial Relations (Industrial Agents) Regulations 1997 Schedule 1 Complainant sought an extension of time to bring proceedings before the Industrial Magistrate in his application to have Respondents
deregistered as Industrial Agents pursuant to the Industrial Relations (Industrial Agents) Regulations 1997 - Further Complainant
argued that Industrial Magistrate did have the powers and jurisdiction to deal with complaint, that appeal had been properly initiated
pursuant to the provisions of the Industrial Magistrate's Regulations and that the Registrar's decision was in effect a determination
made for the purposes of regulation 15(3)(a) - Respondents lodged an interlocutory application and sought orders that the application
be dismissed or struck out on the grounds that the application was out of time, functus officio, against public interest and with
insufficient merit - Further, Respondent argued that in respect of regulations 12 of the I.R. Act there was no substantial compliance Industrial Magistrate reviewed the relevant legislation and the intention of the legislation, the jurisdiction of the Industrial Magistrate's
Court and found that under the proper administration of the Acts and Regulations an Industrial Magistrate could make a determination
or a decision as to whether or not the registration of an industrial agent was to be cancelled - Further, IM found that it had no power to
rule or view that the Registrar in dealing with the complaint in the circumstances was an unauthorised act or a series of unauthorised
acts and that it could not be said that the matter was functus officio - IM further found that under regulation 19 of the I.R. Act an
Industrial Magistrate had power to cancel registration of an industrial agent and consider allegations that there had been a breach of the
code of conduct an industrial agent was subject to when they were registered - Industrial Magistrate granted the parties an extension of
time in respect to the application of the extension of time within which an appeal may be commenced prior to final orders - Reasons
for Decision Issued - Mr JRA Acosta -v- Mr G Broderick & Other - M 200 of 2002 - Industrial Magistrate - Graeme Neil Calder 28/03/03 - Other Services ...........................................................................................................................................................................
Complaints re unfair dismissal - Claimants argued inter alia, that Respondent failed to give them an opportunity to defend or rebut any
allegations of misconduct justifying dismissal, and sought reinstatement together with the recovery of remuneration lost - Respondent
denied allegations and denied that it had failed to afford procedural fairness - Further, Respondent argued that the actions constituted
gross misconduct, that the dismissal was justified and not harsh or oppressive and that Claimants were not entitled to the amounts
claimed or any amounts at all - Industrial Magistrate reviewed authorities, Acts and Regulations and found that the decision to
terminate resulted directly from the raising of the safety issue, that the decision was made without merit and it was harsh, oppressive
and unfair - Further, IM found that the factual circumstances which reflect the actual operation of the contractual relationship
demonstrated that the employment relationship was a casual one, that the continuing relationship between the Claimants and
Respondent did not in law evince a continuing contract and that it was without jurisdiction to hear and determine the claims - Reasons
for Decision Issued - Mr LJA Clark -v- Marine Fire & Security Pty Ltd - M 363,364 of 2001 - Industrial Magistrate - Cicchini IM 27/03/03 - Other Business Services ............................................................................................................................................................
Appeals against the Refusal by the Registrar to register Employer Employee Agreements - Appellant argued that the Deputy Registrar was
in error when she refused registration of the EEA Agreements on the grounds that the EEAs did not comply with the requirements of
s.97UY(3)(a) of the Industrial Relations Act 1979 in relation to the EEAs being presented for lodgement with the Registrar more than
21 days from the date of execution by the parties - Further, Appellant argued that Registrar may only refuse to accept an EEA for
registration if it was presented for lodgement after the end of the 21 day period and had not complied with the Act in relation to
lodgement requirements - An application for intervention was made by Mr Bibby, a duly authorised bargaining agent appointed by the
parties to represent and intervene in the appeal proceedings - No appearance from Respondent - Commission found that the parties had
complied with the regulations and had met the requirements in relation to lodgement - Further, Commission found that it was
erroneous to conclude that the absence of the date of execution precluded acceptance by the Registrar of the lodgement of the EEAs for
registration under the Act and that the Deputy Registrar erred in refusing the registration of the EEAs - Commission upheld the
appeals, set aside the refusals and remitted the matters to the Registrar with the directions as set out in the Commission's order - Order
and Direction Issued - City of Melville -v- Registrar - APPL 101,103,104,105,106,107 of 2003 - KENNER C - 28/03/03 - Government
Administration............................................................................................................................................................................................
Application re unfair dismissal - Applicant argued that the application was lodged in the wrong jurisdiction as a result of the Commission's
Registry giving him incorrect advice and incorrect forms to fill in which led to an application being filed in the Federal jurisdiction Respondent argued that Applicant's explanation for the delay in lodging an application in the WAIRC was unacceptable and that
Applicant did not make sufficient inquiries and also had the opportunity to lodge a claim in the WAIRC within the specified time Commission found that Applicant did have advice that his initial application was lodged in the wrong jurisdiction but chose not to file
an application in the WAIRC until the AIRC application was finally disposed - Further, Commission found that the onus was with
Applicant to ensure that designated time frames are met - Dismissed - Mr R Turner -v- Air Liquide WA - APPL 1835 of 2002 HARRISON C - 28/03/03 - Electricity and Gas Supply..............................................................................................................................
2
Appeal against Decision of Commission (unreported) re unfair dismissal - No steps had been taken by Appellant to proceed with the
appeal - Full Bench on its own motion according to Practice Note 2 of 2000, required by notice to the parties to submit to the
Commission in writing, should they wish to do so, whether the appeal should be dismissed there having been no steps taken to advance
it for a period of 12 months - No submissions had been received, on behalf of Appellant - Written submissions had been received on
behalf of the Respondent - Full Bench unanimously found inter alia, that the equity, good conscience and substantial merits of the case
required that the case be dismissed and more particularly, it was not in the public interest that a matter which had not been prosecuted
for such an inordinate period of time, should not be dismissed (see s.26(1)(a) and s.27(1)(a)(ii) of the Act) - Dismissed for want of
prosecution - Mr G De Freitas -v- Youanmi Site Service Road Train Bulk Haulage - FBA 15 of 2002 - Full Bench - SHARKEY
P/SCOTT C/WOOD C - 06/05/03 - Road Transport...................................................................................................................................
2
Appeal against Decision of Commission (81WAIG1413) re unfair dismissal - On the day of the hearing Full Bench was advised by the
Counsel for the Appellant that Appellant had died - Notwithstanding the opposition of the Agent for the Respondent, Full Bench
adjourned the matter to enable the solicitors for the estate to consider what ought to be done - Application was made to substitute
Appellant's wife as the executor of the will of the Appellant, as a party in lieu of the Appellant and application was not opposed - Full
Bench reviewed authorities, Acts and found inter alia, that the order to substitute the executor for the deceased as Appellant was both
necessary and required in order to serve the interests of justice, however, after the order for substitution was made, Appellant executor
applied for leave to discontinue the appeal and the application was not objected to and was granted - Granted - Mr JA Fuller -v- North
Beach Bowling Club - FBA 31 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 05/05/03 - Sport and Recreation.....
4
Application for Orders pursuant to s.66 of the I.R. Act - Applicant argued inter alia, that there had been no election under the CSA rules,
and the General Secretary and Assistant General Secretary had ipso facto been invalidly appointed contrary to the CSA rules, and ultra
vires those rules - Further, Applicant argued that once the SPSF ceased to exist, there had to be a new s.71 application, and the Full
Bench had to be satisfied anew of the s.71 requirements, about a new Counterpart Federal Body, the CPSU and this had not been done
- Respondent argued that the agreement made under s.202 of the Federal legislation continued in force by virtue of s.253TA of the WR
Act, thus enabling persons appointed or elected pursuant to the rule of the CPSU to become General Secretary and Assistant General
Secretary of the CSA - Respondent, further submitted that the Commission, constituted by the President, had no jurisdiction to
consider the effect of the WR Act and the s.202 agreement - President found that it was within his jurisdiction under s.66(2) of the Act
to determine whether the rules of the CSA have been observed or not, and particularly whether persons are officers of the CSA
pursuant to its rules or by the operation of any law - President reviewed legal principles, relevant Acts, agreement and the CSA rules
and found that the appointments to the offices of the WA Branch Secretary and WA Branch Assistant Secretary of the CPSU, could not
constitute or serve as valid elections or appointments to the offices of General Secretary and Assistant Secretary in accordance with the
rules of the CSA, and that they therefore have not, since 28 November 2001, validly occupied those offices - Supplementary Reasons
for Decision, Declarations and Orders Issued - Mr N Jones -v- Civil Service Association of Western Australia Incorporated - PRES 3
of 2003 - President - SHARKEY P - 10/04/03 – Unions ............................................................................................................................
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ACT - INTERPRETATION OF—continued
Appeal against decision to suspend made on 16/7/2002 - Preliminary issues re extension of time, perceived bias and whether matter ought
proceed in public interest - Appellant argued that Respondent had failed to adhere to the disciplinary procedures and to comply with
the requirements of the PSM Act 1994 - Appellant sought Orders that the Respondent's action be reviewed, modified, nullified and/or
varied - Respondent argued that there had been no unlawful action undertaken and that the direction to the Appellant to not attend
work did not constitute a suspension in accordance to the PSM Act 1994 - Further, Respondent argued that PSAB had no jurisdiction
to deal with the matter and opposed the application for extension of time - Public Service Appeal Board invited the parties to make
written submissions on whether or not the matter should proceed in the public interest - PSAB found that in accordance with the Act,
the Board had a responsibility to manage the process of a particular case as it sees appropriate and the fact that Appellant would have
preferred a different process did not meet the test of perceived bias - PSAB reviewed authorities and was unanimously of the view that
the extension of time ought be granted because the Respondent had been made aware of the Appellant's challenge since the time
expired for the filing of the appeal - PSAB concluded that there was no right of appeal to the Board arising from any action under s.82
of the PSM Act, there was no valid appeal before the board, in accordance with its jurisdiction and accordingly, had the Board the
jurisdiction to deal with the matter, it would not have dismissed the appeal in the public interest as the passage of time and events had
not resolved the matter or meant that it was merely academic to proceed - Orders Issued - Mr S Kelly -v- Director General, Department
of Justice - PSAB 12 of 2002 - Public Service Appeal Board - SCOTT C - 17/04/03 - Government Administration ................................

1283

1

Appeal against Decision of Commission in Court Session (83WAIG57) re registration of an award - Appellant appealed on the ground that
Commission in Court Session erred in law by wrongly construing or interpreting s41(6) of the I.R. Act, 1979 and Clause 45 of the
Burswood International Resort Casino Employees Industrial Agreement 2001 AG 169 of 2001 - Appellant sought to have the decision
of CICS quashed and the application for the award dismissed - Industrial Appeal Court reviewed authorities, I.R. Act, Agreement and
the majority IAC found inter alia, that it was proper to have regard to the legislation as it stood as at the date of enforcement of the
contract not at its entry date, that the relationship between the parties and the options available to them were regulated by statute and
the statute extended the agreement to facilitate a smooth transition to its replacement at any time from the nominal expiry date of the
agreement - Further, IAC found that it was not intended that an industrial agreement be used as a vehicle for altering the statutory
scheme for facilitating the replacement of an industrial agreement after its nominal expiry date and that insofar as clause 45 prohibited
the Respondent from taking steps for a substitute award as contemplated in s41 of the Act it was to that extend void - Dismissed Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch
- IAC 1 of 2003 - Industrial Appeal Court - Owen J./Scott J./Parker J. - 13/05/03 - Accommodatn, Cafes&Restaurants ..........................

1371

2

Application for alteration of rule 5 - Eligibility - Full Bench reviewed union rules, relevant sections of the I.R. Act and was satisfied, on
evidence, that all of the relevant requirements of s.55 and s.56 of the Act had been met, save and except for s.55(4)(a) - Full Bench was
not satisfied that the meeting which approved the alterations was a meeting called especially for the purpose of considering the
proposed alterations within the meaning of rule 40 of the rules of the Applicant, thus, it was unable to find that the alteration which
was authorised by an annual general meeting, was authorised in accordance with the rules - Full Bench not being satisfied that
s.55(4)(a) of the Act had been complied with, refused and dismissed the application - Dismissed - United Firefighters Union of
Western Australia -v- (Not applicable) - FBM 1 of 2003 - Full Bench - SHARKEY P/SCOTT C/HARRISON C - 03/06/03 – Unions....

1400

2

Application for Declaration pursuant to s.71 of the I.R. Act - Applicant sought a declaration pursuant to s.71(2) of the Act that the CPSU
and SPSF Group was the counterpart federal body of the CSA - Applicant argued that the requirements for issuing the declaration as
prescribed in s.71(3) of the Act had been satisfied - The interveners alleged that the application was not filed in accordance with the
rules and was therefore invalid - In written submissions which were tendered at the proceeding, it was submitted that the CSA Council
did not have the power to 'regularise' or validate' ex post that which was done unlawfully because 'those powers' (sic) required specific
statutory provisions - Full Bench reviewed CSA rules, Acts, authorities and found inter alia, that pursuant to s.71 of the Act, the branch
was the counterpart federal body in relation to the state organisation, because the rules of which relating to the qualifications of persons
for membership and prescribing the offices which shall exist within the branch were deemed to be the same as the rules of the state
organisation relating to the corresponding subject matter - Full Bench concluded that it would grant the application and make the s.71
declaration sought, there being no valid obstacle to it being granted, and it being satisfied that, having regard to the provisions of s.71,
the branch was the counterpart federal body to the applicant - Granted - Civil Service Association of Western Australia Incorporated v- (Not applicable) - FBM 4 of 2003 - Full Bench - SHARKEY P/BEECH SC/SCOTT C - 23/05/03 – Unions .......................................

1403

Conference referred re refusal of Respondent to reclassify positions - Applicant Union argued that the Group-Worker positions have been
"transformed" into Juvenile Justice Officer position and sought order that the permanent officers whose positions have been
transformed to be reclassified with the positions - Respondent objected to and opposed the claim - Public Service Arbitrator reviewed
authorities and relevant Acts and found that although it had the jurisdiction in s.80E, it was the case that an Arbitrator exercising that
jurisdiction does not have the power to make an order directing a public service employer to act contrary to his or her obligations under
the Public Sector Management Act 1994 - Commission concluded inter alia, that the Union's claim was not able to be granted by virtue
of the legislative requirements for the appointment to public service positions - Dismissed - Civil Service Association of Western
Australia Incorporated -v- Hon Attorney General - PSACR 9,10 of 2003 - Public Service Arbitrator - BEECH SC - 15/05/03 Government Administration.......................................................................................................................................................................

1481

Application for orders to reverse decision of Respondent to reprimand and transfer an employee and to impose penalty on employee Preliminary issues raised re Commission's jurisdiction to entertain the application - Applicant Union argued Respondent had not
complied with the relevant provisions of the Public Sector Management Act 1994 and that its member had been denied natural justice Respondent denied that Applicant member had been treated unfairly or inappropriately under the PSM Act - Commission considered
relevant legislative provisions and declared, inter alia, that the proceedings were validly brought and Commission could enquire into
and deal with the subject matter - Further, Commission reviewed relevant Acts, authorities, the Dodd and Archibald reports and found
that there had not been strict compliance with statutory scheme, the process undertaken by the Respondent, as reflected in the Dodd
and Archibald reports, constituted a denial of natural justice to the employee - Commission found that the failure by Respondent to
afford employee an opportunity of being heard on the issue of penalty, following its findings of guilt in relation to the charges, was
also a denial of natural justice and that Respondent's decision to impose penalty on employee ought be quashed - Upheld, Declaration
and Order Issued - Mr G Johnston -v- Mr Ron Mance, Acting Director General Department of Education - APPL 2302 of 2001 KENNER C - 06/08/01 – Education ..........................................................................................................................................................

1553

ALLOWANCE
Conference referred re shift allowance - Applicant Union sought a declaration that a contractual entitlement existed that Groupworkers and
Senior Groupworkers employed by the Respondent be paid the Commuted Shift Allowance when in receipt of workers' compensation
benefits - Applicant Union argued that it was neither equitable nor in good conscience that the Respondent should withdraw the
entitlement unilaterally - Respondent opposed the claim and argued that the declaration should not be granted - Further, Respondent
argued inter alia, that Applicant had not met the tests necessary to demonstrate that the condition of payment of the Allowance was
sufficiently well known or acquiesced in that it could be assumed by everyone entering into a contract that it would form part of the
contract - Public Service Arbitrator applied tests and found that the evidence failed to meet one of the four essential tests, and it was
unable to determine that a contractual entitlement existed in that regard - Further, PSA made no findings and drew no conclusions to
the Applicant's argument regarding Respondent's alleged unilateral withdrawal of the payment as it had not been the subject of
evidence, and was not properly before the Commission - Dismissed - Civil Service Association of Western Australia Incorporated -vDirector General, Department of Justice - PSACR 56 of 2002 - SCOTT C - 11/02/03 - Government Administration...............................

295

Application re contractual entitlements - Applicants argued their contractual entitlement to four weeks notice had been confirmed by the
Respondent and they should receive a further two weeks wages as payment in lieu of notice in accordance with what they believed
their contractual arrangements entitled them to - Respondent argued the contractual entitlements have been discharged in full and
payments made on termination were in line with arrangements entered into between the parties - Commission found that there was a
contractual entitlement to four weeks pay on termination and that this was paid on the basis of two weeks notice and two weeks
redundancy - Dismissed - Mr BK Farrell -v- Q Multimedium Limited - APPL 1335,1336 of 2001 - COLEMAN CC - 14/05/03 - Paper
Manufacturing............................................................................................................................................................................................
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ANNUAL LEAVE
Complaint re breach of Restaurant, Tearoom and Catering Award 1979 No. R48/1978 - Claimant argued that she was entitled to annual
leave because although she was paid a casual rate she was in fact a part-time employee as evidenced by the regular hours, continuous
employment and the rosters that she was required to work - Respondents argued that she left on her own accord and that she was not
entitled to annual leave as she was a casual employee - Further, Respondents argued that she was a casual employee as evidenced by
the pay rate she received and that she was aware that she was being paid casual rates - Industrial Magistrate found that she was
working as a part-time employee notwithstanding that she was being paid a casual rate and thus she was entitled to annual leave Granted - Ms KJ Broadfoot -v- Andrew Ha C/- Paramount Bar & Cafe & Other –M 56 of 2002 - Industrial Magistrate - Cicchini IM 07/08/02 - Accommodatn, Cafes&Restaurants ...........................................................................................................................................

300

Claim re breach of the Clerks (Accountants Employees) Award No. A8 of 1982 - Claimant argued that Respondent had breached clauses
7B(3), 12(1) 10(1) and 14(2) of the Award by virtue of his failure to pay her entitlements pursuant to those provisions upon termination
- Defendant argued that Claimant was at all material times a casual employee and not entitled to annual leave or public holiday pay or
payment in lieu of notice and that termination was in accordance with the terms of their written agreement - Industrial Magistrate
concluded that there was a mutual expectation of continuity of employment because the written agreement between the parties was
both permanent and long -term, that flexibility, of itself, does not render a permanent relationship a casual one and that Claimant did
not fall within the definition of casual employees as provided by the Award - Further, that Claimant had proved that Defendant had
breached the Award by failing to make the appropriate payment in lieu of notice and also by failing to pay holiday pay and annual
leave entitlements - Reasons for Decision Issued - Mr RM D'Arcy -v- Professional Innovators Pty Ltd - M 272 of 2002 - Industrial
Magistrate - 26/02/03 - Finance..................................................................................................................................................................

513

Complaint re breach of award - Claimant Union argued that Defendant breached award by not paying member award entitlements such as
sick leave, public holidays, annual leave or pay in lieu and redundancy payments - Defendant argued that there was no redundancy
payments because employee had not been made redundant and that accrued annual leave was not paid because employee abandoned
his job - Further, that employee was paid superannuation and long service leave but was not paid allowances - Industrial Magistrate
reviewed award and evidence and found that Complainant had failed to prove that employee was employed in a classification covered
by the Award; that employee was engaged in work which was substantially or wholly covered by the Award and that the Award
applied to the Defendant's operations - Reasons for Decision Issued - Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch -v- Derby Frail Aged and Disabled Hostel - Ngamang Bawoona - CP 292 of 2000 - Industrial
Magistrate - 28/08/00 - General Construction.............................................................................................................................................

518

Complaints re breach of Workplace Agreement - Respondent argued that Claimants failed to comply with section 54(1) of the Workplace
Agreement Act 1993 by not including a certificate in the claim, which raised jurisdictional issues and that the Workplace Agreements
to which Claimants were party precludes any claim relating to any period prior to the Workplace Agreement coming into effect,
rendering the substantive claims untenable - Industrial Magistrate found that entitlements accrued prior to the Workplace Agreements
coming into effect were not lost by virtue of provisions of the MCE Act - Further, IM found that the claims were fundamentally flawed
by virtue of the fact that the certificate was not included in the claims and stated that fresh pleadings must be filed re entitlements
under MCE Act - Dismissed - Mr D Davy -v- Austal Ships Pty Ltd - M 313,314,315,316,317,318,319,320 of 2002 - Industrial
Magistrate - Cicchini IM - 13/02/03 - Water Transport ..............................................................................................................................

552

Complaint re breach of Workplace Agreement re unfair dismissal - Complainant argued that dismissal was unfair and sought reinstatement
or compensation and that Defendant had failed to pay him entitlements under the workplace agreement including annual leave and sick
leave - Defendant argued that Complainant had misappropriated money and also that Complainant had been overpaid owing Defendant
approximately $2000 - Industrial Magistrate found that Complainant had been unfairly dismissed and there was no evidence
established that monies had been misappropriated - Further, Complainant was entitled to annual leave, sick leave and other
remuneration - Reasons for Decision Issued - Mr ID Riley -v- Healy Airconditioning Pty Ltd - CP 1 of 2001 - Industrial Magistrate Cicchini IM - 15/08/01 - Personal & Household Good W/sg......................................................................................................................

556

Complaint re breach of award - Claimant argued that she was employed on a part-time basis and was therefore entitled to annual leave and
public holiday payments - Defendant argued that Claimant was a casual employee who had received casual loading, or in the
alternative that the amount claimed should be offset against overpayment of wages - Industrial Magistrate found that Claimant was a
part-time employee due to the substantial notice given when leave was taken and due to the mutual expectation of continuity of
employment - IM found that payments made for a particular purpose cannot be attributed to another cause or purpose and therefore
cannot operate to set-off or extinguish the totality of the amounts claimed - Granted - Ms JM Villanova -v- Balwa Pty Ltd T/as 7 Mile
Inn - M 206,222,257,258,279 of 2002 - Industrial Magistrate - Cicchini IM - Accommodatn, Cafes&Restaurants....................................

559

Application re unfair dismissal and contractual entitlements - Applicant argued that she was given insufficient notice of termination and
was owed annual leave payments after having been forced to resign - Respondent argued that Applicant resigned of her own volition
and therefore, was not entitled to notice or annual leave entitlements - Commission found that Applicant resigned of her own volition
and not through actions by Respondent calculated to seriously damage the relationship of confidence and trust between parties Commission found there was no constructive dismissal and Applicant was therefore not entitled to notice or annual leave payments Dismissed - Mrs GFJ Greaves -v- The Sisters of Mercy Perth (Amalgamated) Inc trading as Santa Maria College - APPL 691 of 2002 HARRISON C - 20/02/03 - Accommodatn, Cafes&Restaurants ................................................................................................................

596

Application re contractual entitlements - Applicant argued that he was owed wages, tool and fuel allowances, annual leave and
superannuation - Respondent argued that it was not able to pay Applicant, as he no longer owns the business - Commission found that
pursuant to the Minimum Conditions of Employment Act 1993, Applicant was entitled to be paid the wages he would have earned
between 01/01/02 - 21/01/02, a proportion of the holiday pay as at 21/01/02 and superannuation, although it had no jurisdiction to
enforce superannuation payments - Claim for tool and fuel allowance was not made out - Granted in Part - Mr D Smith -v- Zoulfikar
Rahal - APPL 1538 of 2002 - BEECH SC - 03/12/02 - Other Services ......................................................................................................

614

Application re unfair dismissal and contractual entitlements - Applicant argued that Respondent's conduct evinced an intention to force him
to resign and that he was left no option but to resign and that Respondent had breached a fundamental condition of the contract of
employment in that it had failed to administer the bonus and failed to pay entitlements owed - Respondent argued that Applicant had
tendered his resignation which was accepted and that the letter of resignation did not indicate any specific problems - Commission
found that Applicant had tendered his resignation, that there was no linkage between the resignation and the bonus and Respondent did
not breach the contract of employment - Further, Commission found that Respondent owed Applicant two days annual leave - Order
Issued - Mr PA Hirschberg -v- Logica Pty Ltd - APPL 1518 of 2002 - SCOTT C - 07/03/03 - Health Services ........................................

1043

Application re unfair dismissal and denied contractual entitlements - Applicant argued the dismissal was unfair as the respondents refused
to re-engage him upon his return from leave, that he made several attempts to contact the respondents to advise them of his availability
for work upon his return from leave and that he should be paid denied contractual entitlements, pay in lieu of notice, reimbursement for
fuel and purchases of materials and pro rata annual leave - Respondents argued they did not dismiss applicant, that his employment
was of a casual nature, he did not regularly work 38 to 40 hours per week and that his employment was not covered by an award Further, that Applicant was not entitled to notice or pro-rata annual leave, that applicant did not make any arrangements to take a
period of leave and there was no indication from the applicant that he intended to return to work - Commission found inter alia, that in
the circumstances of there being no application to extend time then the application was automatically out of time, that applicant's
employment could not be regarded as casual for the purpose of any considerations of the employment contract coming to an end and as
the applicant bears the onus of proving his case, and as Commission was unable to conclude in his favour, on the basis of the evidence
having equal weight, then unfortunately for the applicant his case in respect of the unfair dismissal claim must fail - Further,
Commission found that the claim for denied contractual entitlements and re-imbursement of expense of purchasing materials had been
made out - Ordered Accordingly - Mr JG Bethell -v- Peter Raymond & Caroline A Hunt trading as PR Hunt Builders - APPL 1724 of
2002 - SCOTT C - 08/04/03 - Construction Trade Services .......................................................................................................................

1181

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1589

CUMULATIVE DIGEST—continued
Page
ANNUAL LEAVE—continued
Application re harsh, oppressive and unfair dismissal and contractual entitlements - Respondent argued that applicant was dismissed for
gross misconduct, incompetence and neglect in the course of the performance of duties - Commission reviewed evidence and found
inter alia, that Applicant's dismissal was not harsh, oppressive or unfair because Applicant knowingly allowed cheques to be issued
when there were insufficient funds in the account - Further, Commission reviewed employment agreement, authorities and found on
evidence that Respondent had discharged the onus upon it to show that the serious misconduct for which Applicant was dismissed had
been made out, therefore the Respondent was entitled to dismiss Applicant in accordance with the terms of his employment agreement
- Commission also found on evidence that Applicant had established that he was entitled to a benefit under his contract to which
Respondent had denied him - Unfair dismissal claim dismissed and claim for denied contractual entitlements granted - Mr A Francois v- Buzz Dance Theatre Limited - APPL 884 of 2002 - BEECH SC - 09/04/03 - Other Recreation Services .............................................

1198

Application re unfair dismissal and contractual entitlements seeking compensation, salary in lieu of notice, payment for bonuses, accrued
annual leave, superannuation contributions and overtime payments - Applicant argued that there was no valid reason for her dismissal
and that she was never warned her employment was in jeopardy, by reason of financial performance or otherwise - Respondent argued
that Applicant's dismissal was for financial reasons, that Applicant had also breached her contract of employment by arranging
placement of a friend on a without fee basis and that she displayed gross disloyalty by seeking alternative employment whilst she was
engaged by the Respondent - Commission reviewed authorities, MCE Act and found inter alia, that there was a substantive and
justifiable reason for the termination of the Applicant's employment and that Applicant had not established her claims - Dismissed - A
McNamara -v- Loton Holdings Pty Ltd (ACN 00 - APPL 2223 of 2001 - KENNER C - 01/05/03 - Business Services ............................

1224

Application re contractual entitlement seeking payment of one week's notice - Respondent argued the applicant's contract was terminated
due to performance reasons - Commission found that applicant's employment was terminated at the employer's hands whilst on
probation, that applicant was owed one week's pay in lieu of notice and ordered that respondent pay applicant the denied contractual
entitlements - Granted - Mrs NN Gamlin -v- Capebay Holdings - APPL 1688 of 2002 - WOOD C - 17/04/03 - Property Services..........

1504

APPEAL
2
Appeal against Decision of Commission (82WAIG2188) re unfair dismissal - First Appeal No. FBA38/2002 - Appellant grounds of appeal
was against the declaration that she was not dismissed in January 2001 and the order for compensation insofar as it "failed" to take
account of the income that Appellant would likely have received from her participation in the on-call roster system operated by the
Respondent - Second Appeal No. FBA39/2002 - Cross appeal by Respondent appealing against part of the decision relating to the
Appellant's dismissal and her entitlement to compensation being a casual employee - Full Bench reviewed authorities, all of the
evidence and material and all of the submissions, and found that there has been no error in the exercise of the discretion as alleged
established, and no ground of appeal had been made out - Dismissed - Mrs CJ Byrne -v- Brian Ferrall Twaddle t/a Mount Hospital
Pharmacy - FBA 38,39 of 2002 - Full Bench - SHARKEY P/GREGOR C/SCOTT C - 20/12/02 - Health Services .................................

5

2

Appeal against Decision of Industrial Magistrate (unreported) re breach of agreement - Appellant appealed against the Magistrate's refusal
to make an order for costs - Application by Respondent to adduce new evidence was dismissed - Full Bench reviewed authorities and
evidence and found on a number of reasons that the exercise of the discretion at first instance to deny an order for costs to the
Appellant miscarried, and the Appellant had so established - Upheld and Remitted - The Construction, Forestry, Mining and Energy
Union of Workers -v- Carl Anthony Perrot & Sandra Lee Perrott trading as C & S Perrott - FBA 44 of 2002 - Full Bench - SHARKEY
P/BEECH SC/SCOTT C - 12/12/02...........................................................................................................................................................

17

Appeal against Decision to suspend Union member - Appellant sought further orders for full discovery, production and inspection of
documents and that Appellant had attended Respondent's premises for the purpose of examining documents which were produced but
which were not available for copying and was concerned as to the allegedly vague nature those documents produced - Further, the
documents which were provided did not allow Appellant to argue his case - Respondent argued that the preliminary investigation did
not relate to a decision which the Board had power to adjust pursuant to S.80I of the Industrial Relations Act 1979 - Respondent also
argued that there was nothing put forward to demonstrate why the documents should be made available to Appellant - Public Service
Appeal Board found that there was nothing further which the Board ought do in respect of discovery, nothing new of substance had
arisen which changed what was ordered on 20 September 2002 and that application for discovery ought to be dismissed - Dismissed Mr S Kelly -v- Director General, Department of Justice - PSAB 12 of 2002 - Public Service Arbitrator - SCOTT C - 12/12/02 Government Administration.......................................................................................................................................................................

183

1

Appeal against Decision of Commission in Court Session (82WAIG544) re registration of new award - Appellant argued that there was a
miscarriage of the discretion to make the award by Commission in Court Session and relied upon findings of CICS that a reason for the
creation of the Appellant was for Burswood Resort (Management) Limited to avoid its legal obligations under the industrial agreement
- Further, the CICS failed to properly exercise its jurisdiction or to properly exercise any discretion to make an award pursuant to
Principle 10 of the Wage Fixing Principles - Respondent Union opposed the appeal - Industrial Appeal Court found and appreciated
the serious nature of the inference that it was asked to draw and did not consider that that CICS applied the wrong test in law in
drawing such inference - Further, IAC found that CICS was not in error in concluding that there was no breach of Wage Fixing
Principle 10 in all the circumstances of this case, the terms of the award expressly excluded work done in competition with outside
catering contractors - Dismissed - Burswood Catering and Entertainment Pty Ltd -v- Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch - IAC 5 of 2002 - Industrial Appeal Court - 18/12/02 - Accommodatn, Cafes&Restaurants

201

1

Appeal against Decision of Commission in Court Session (82WAIG2432) re registration of a new award - Appellant argued that the CICS
erred in law in finding that it had jurisdiction to determined the application and that there was no industrial matter between the parties
of such nature as to give rise to jurisdiction in the Industrial Commission - Further, Appellant argued that any further proceedings or
decision or determination of the Commission would be held or made in excess of or without jurisdiction - Respondent opposed the
Appeal - Industrial Appeal Court found that the principal issue raised by the grounds of appeal were whether certain matters that were
said to have been covered by an industrial agreement that was still in force between the parties could be dealt with by the Commission
as industrial matters - Further, IAC found that no error had been demonstrated in the decision of the Commission in Court Session in
determining that the Commission had jurisdiction to deal with the application, therefore, the appeal was dismissed - Dismissed Burswood Resort (Management) Limited -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch - IAC 9 of 2002 - Industrial Appeal Court - 18/12/02 - Accommodatn, Cafes&Restaurants..........................................................

208

2

Appeal against Decision of Commission (82WAIG2280) re unfair dismissal and contractual entitlements - Applicant argued that the
learned Commissioner was in error when Commission failed to order general discovery and that such an order should have been made
and thereby an error was made in the exercise of the Commission's discretion - Respondent argued and submitted that an order for
discovery was not of such importance that in the public interest an appeal should lie and that the decision appealed against was both
interlocutory and discretionary and could not readily be appealed against - Full Bench found that it would be loathe to consider an
appeal on a point of practice and procedure or an interlocutory decision and thus unduly delay proceedings and reluctant to interfere
with the exercise of the discretion of the Commission in such matters - Dismissed - Ms P Alderson -v- St Columba - Kingswood
College - FBA 41 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/HARRISON C - 30/01/03 – Education ....................................

215

2

Appeal against Decision of Commission (82WAIG2195) re unfair dismissal - Appellant argued that the Commission and the Learned
Commissioner did not act in equity, good conscience and substantial merits of the case, that the Learned Senior Commissioner did not
see the alleged offensive gesture and thus, included contempt of court - Respondent argued that appeal should be dismissed - Full
Bench found that the decision was a discretionary decision and that it was for Appellant to establish that the exercised discretion was
miscarried - Further, Full Bench found that Appellant had failed to establish his case, that there was no evidence of procedural or
substantive unfairness in the dismissal of the application established and no grounds of the appeal were made out - Dismissed - Mr R
De Vos -v- Minit Australia Pty Ltd (ACN 000328825) - FBA 40 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C 08/01/03 - Personal & Household Good Rtlg.............................................................................................................................................

219
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2
Appeal against Decision of Commission (82WAIG1298) re unfair dismissal - Appellant argued that Commissioner failed to direct himself
as to the onus of proof with respect to the issue of probation and ought to have found that the onus of proof was with Respondent and
ought to have found that Respondent on the balance of probabilities had failed to prove that a three month probationary period applied
to the Appellant's employment contract - Respondent opposed the appeal - Full Bench found that this was a discretionary decision and
the principle applied was that Full Bench had no warrant to interfere with the decision unless Appellant established that there was a
miscarriage of the exercise of discretion at first instance - Full Bench found that the discretion was miscarried according to the
principles from the evidence given by Appellant and upheld the Appeal - Appeal upheld and the decision at first instance varied - Mr R
Koster -v- Volute Pty Ltd trading as Catt Design - FBA 32 of 2002 - Full Bench - SHARKEY P/GREGOR C/HARRISON C 08/01/03 - Other Manufacturing .................................................................................................................................................................

225

Appeal against Decision of Respondent in regards to disciplinary matters relating to an employee - Appellant Union argued that the
procedure adopted by Respondent in this matter was so badly flawed that the findings, conclusions and the penalty could not be
sustained and that the substance of the complaints could not be separated from the procedure - Further, Appellant argued that while the
PSAB could adjust the decision it could only do so after reviewing what Respondent had done - Respondent argued that it undertook a
preliminary investigation of the complaint formed a suspicion that employee had misconducted himself and then proceeded with a
disciplinary process - Further, Respondent proceeded with a formal process as required by the PSM Act and relied on various
legislation or policies in respect of each allegation of misconduct - Public Service Appeal Board found that many of the grounds of
appeal were not made out and that the Respondent had obligations towards its employees regarding equal opportunity and sexual
harassment - Further, PSAB found that the process had allowed employee natural justice in that he was provided with the allegations,
that he had more than a reasonable opportunity to respond at the appropriate stages of the process and had taken the opportunities
provided by him, thus PSAB were not satisfied that employee was denied natural justice - PSAB uphold the appeal as it related to the
findings not being in the course of official duties and otherwise dismissed the appeal as it related to the issues of merit and process Further, PSAB uphold the appeal in respect of the manner in which the Respondent had dealt with the imposition of the penalty Upheld in part otherwise dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of
Family and Children's Services - PSAB 4 of 2001 - Public Service Appeal Board - SCOTT C - 13/12/02 - Government Administration .

390

Appeal against Decision of Apprenticeship Tribunal re decision made on 27/09/2002 to allow a suspension of apprenticeship - Appellant
argued that the Chairman erred in his findings as he accepted the submissions of Respondent and did not allow Appellant a full
opportunity to present her case and documents - Respondent opposed the Appeal and argued that the suspension was warranted as
Appellant was suspended for misconduct - Commission found that the Chairman's decision was discretionary and that Appellant had
not proven on appeal that Chairman erred in the findings made - Further, Commission found that Chairman had correctly found aspects
of misconduct on the part of the Appellant - Dismissed - Ms H Smith -v- Redz Hairdressing - APA 2 of 2002 - WOOD C - 28/01/03 Personal and Other Services .......................................................................................................................................................................

400

1

Appeal against Decision of Full Bench (82WAIG765) re breach of award in relation to underpayments and denial of benefits, flat hourly
rate in excess of award entitlement for ordinary time, right of set-off, method of calculation of amount due to employee and whether
claim truly for breach of award or for breach of over award agreement - IAC reviewed authorities, evidence and found inter alia,
whether payment was made expressly or impliedly to cover a particular obligation, the payment could not be claimed as a set off, that
the claim or the particulars of the claim was to enforce the award and not to enforce an over award agreement and that an application
for enforcement of the terms and conditions of the award, could not proceed on the basis that what was due under the award was to be
calculated by reference to the over award rate agreed between the parties - Upheld and Remitted - James Turner Roofing Pty Ltd -vMr CL Peters - IAC 7 of 2002 - Industrial Appeal Court - 10/03/03 - Construction Trade Services ...........................................................

427

1

Appeal against Decision of Full Bench (82WAIG2409) re Long Service Leave entitlements - Question re jurisdiction - Appeal on ground
that worker was an independent contractor and, whether appeal raised question of "construction and interpretation" of Long Service
Leave Act, 1958 and Industrial Relations Act, 1979 - Industrial Appeal Court reviewed Acts, authorities and found that on the whole
circumstances, it was open to both Industrial Magistrate and Full Bench to conclude that the relationship between employer and
employee was never terminated in point of law and that it had jurisdiction to hear the appeal - Further, IAC concluded inter alia, that
the Full Bench had not erred in the interpretation of the Long Service Leave Act, however, it had erred in misconstruing the nature of
the power allowed to the Industrial Magistrate - Dismissed Act - United Construction Pty Ltd -v- Mr J Birighitti - IAC 11 of 2002 Industrial Appeal Court - 27/02/03 - General Construction ........................................................................................................................

434

2

Appeal against Decision of Commission (82WAIG2579) re dismissed application to amend name of respondent - Appellant argued inter
alia, that Commissioner at first instance erred in the exercise of her discretion by dismissing the application, by not correctly applying
the principles and by failing to take into consideration or give sufficient weight to various facts - Appellant sought that the Orders at
first instance be quashed, the application for change of name be allowed and the application alleging unfair dismissal seeking remedies
be remitted to a different constituted Commission - Full Bench reviewed evidence, applied various principles and found that there was
a genuine and reasonable mistake as to the identity of the employer and that the Commissioner erred by failing to consider or take into
account the relevant fact, that by not permitting Appellant to join other parties in the event that one was not the correct party was an
obvious occasion of likely severe detriment to the Appellant - Full Bench further found that the exercise of the discretion at first
instance miscarried and had been established to have miscarried, having regard to the principles laid down in House v The King (op
cit) - Upheld and Decision at first instance varied - Mr C Edwards -v- Pauline Dorn, Mirjana Tolich, Rosa Princi t/as Naval Garden
Supplies & Other - FBA 45 of 2002 - Full Bench - SHARKEY P/BEECH SC/WOOD C - 27/02/03 - Other Personal Services ...............

445

2

Appeal against Decision of Commission (82WAIG2690) re unfair dismissal and contractual entitlements - There were two appeals against
the Decision of the Commission and both were heard together - Appellant Respondent argued that Commissioner erred in law in
finding that Applicant had been unfairly dismissed due to absence of reasonable notice and that Commissioner erred in law in finding
that there was a failure to pay Applicant redundancy payment and a contractual entitlement for unpaid call outs - Appellant Applicant
argued that Commissioner failed to take into account relevant factors namely the time that Appellant would take to return to previous
remuneration levels and the consequent failure to compensate Appellant Applicant for such loss and injury - Full Bench found that the
dismissal correctly was found to be harsh, oppressive and unfair because only three days notice of termination of the contract was
given when three months notice was what should be implied - Further, Full Bench found that the loss caused by the unfair dismissal
was the loss of reasonable notice quantifiable at and compensate by an amount equal to three months salary as ordered - Further, Full
Bench dismissed Appeal No. FBA 47 of 2002 and Upheld Appeal No FBA 48 of 2002 in part and varied the decision at first instance
by ordering the payment of an amount equal to one month's salary for compensation in addition to that already ordered to be paid Orders issued - EPath WA Pty Ltd -v- Mr I Adriansz - FBA 47, 48 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC 21/02/03 - Health Services..........................................................................................................................................................................

454

2

Appeal against Decision of Commission (82WAIG1298) re unfair dismissal - Full Bench issed supplementary reasons for decision
regarding that monies might have been paid in reduction to the amount which the order subsequently ordered or will order to be paid
was not a matter for the Full Bench - Further, Full Bench found that the part payment of the amount of the order was not a relevant
matter to the order made - Order issued - Mr R Koster -v- Volute Pty Ltd trading as Catt Design - FBA 32 of 2002 - Full Bench SHARKEY P/GREGOR C/HARRISON C - 12/02/03 - Other Manufacturing...........................................................................................

465

Appeal pursuant to section 50 of the Construction Industry Portable Paid Long Service Leave Act 1985 re decision to refuse to recognise
service towards an entitlement to long service leave - Applicant appealed against the decision of the Respondent to refuse to recognise
service with Australian Skills Training Pty Ltd for the purposes of service towards an entitlement to long service leave and described
his employment with the employer as being in the nature of construction work - Respondent argued that nature of work did not fall
within the definition of construction industry and therefore could not attract credits towards long service leave - Board of Reference
found that Applicant was not entitled to credits towards long service leave for the period employed with Australian Skills Training Pty
Ltd as the employer was not and should not be registered as it was not in the construction industry - Reasons for Decision Issued - Mr
C Rogers -v- Construction Industry Long Service Leave Payments Board - BOR 1 of 2002 - Board of Reference - SPURLING, J.A. 12/02/03 - Construction Trade Services......................................................................................................................................................
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1
Appeal against Decision of Full Bench (82WAIG212) re dismissed appeal in respect of an unfair dismissal claim - Appellant argued inter
alia, that the Full Bench erred in law in failing to give proper consideration to and provide adequate reasons for two findings in
particular, namely, that the requirements of the Minimum Conditions of Employment Act were complied with, and that the appellant
waived his right to discuss the adverse effects of his redundancy at the meeting of the 18 May 2000 - Industrial Appeal Court reviewed
authorities, Acts and evidence and found, inter alia, that the Appellant was entitled to succeed in his appeal in respect of his contention
that Respondent employer failed to comply with his obligation to inform and discuss imposed upon the employer by s.41 of the MCE
Act and that it was appropriate for the decisions made by the Commissioner and the Full Bench to be set aside and remitted to
Commissioner Wood for a determination to be made as to whether the Appellant was entitled to relief having regard to the reasons of
the Industrial Appeal Court - Upheld and Remitted - Mr GE Garbett -v- Midland Brick Company Pty Ltd - IAC 3 of 2002 - Industrial
Appeal Court - 10/03/03 - Non-Metallic Min Product Mfg..........................................................................................................................

893

2

Appeal against Decision of Commission (82WAIG3250) re transfer of an employee - Appellant argued that the Public Service Arbitrator
erred in law in declaring that Appellant's decision to exclude the employee from the Broome Regional Prison was void, that the decision
was within the Public Service Arbitrator's jurisdiction, and that the Appellant should not have ceased paying employee her ordinary
salary - Appellant sought that the PSA's orders (1), (2) and (6) be quashed - Full Bench reviewed authorities and found inter alia, that the
decision to exclude employee from Broome Regional Prison was an "industrial matter", and the decision to declare it void was within
jurisdiction for that reason - Further, Full Bench found that the Arbitrator erred in ordering the Appellant to pay the employee
indefinitely into the future when there was no evidence that she would perform any service, had preformed any service or was entirely
willing to - Upheld and order 6 of the decision at first instance quashed - Director General, Department of Justice (Formerly known as
Ministry Of Justice) -v- Civil Service Association of Western Australia Incorporated - FBA 53 of 2002 - Full Bench - SHARKEY
P/SCOTT C/WOOD C - 25/03/02 - Government Administration ................................................................................................................

908

2

Appeal against Decision of Commission (82WAIG2690) re unfair dismissal and contractual entitlements - Solicitors for the Respondent
wrote to the Commission requesting that the figure of compensation as contained in the Order of the Full Bench be amended because it
was an incorrect figure and did not reflect the reasons for decision of the Full Bench - Full Bench concluded that pursuant to s.27(1)(m),
it had jurisdiction to correct the order because the matter was still before the Commission until the 'slip rule error' in its order was
corrected to reflect its decision - Supplementary Reasons for Decision and Correcting Order Issued - Mr I Adriansz -v- EPath WA Pty
Ltd - FBA 48 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 28/03/03 - Health Services ..........................................

917

2

Appeal against Decision of Commission (82WAIG3011) re unfair dismissal and contractual entitlements - Appellant argued that the
Commissioner erred in having grave reservations about the evidence given by Applicant and that Commissioner erred in having no
hesitation in preferring the evidence of Respondent to that of Appellant - Further, Commissioner erred in fact in finding that the written
contracts were identical except for the commencement and expiry dates and erred in not finding that the true contract between the parties
was a single ongoing contract of employment - Respondent opposed the appeal - Full Bench found that there was clear evidence that
Appellant had entered and knew he had entered separate fixed term contracts which he recognised as did other witnesses as being
different from permanent - Further, Full Bench found that there was no error in the decision in the first instance and that Commissioner
correctly found that there was no dismissal and therefore the Commission was without jurisdiction and the appeal was dismissed Dismissed - Mr R Gallotti -v- Argyle Diamond Mines Pty Ltd Trading as Argyle Diamonds - FBA 50 of 2002 - Full Bench SHARKEY P/COLEMAN CC/BEECH SC - 13/03/03 - Other Mining .......................................................................................................

919

2

Appeal against Decision of Commission (82WAIG3020) re unfair dismissal and contractual entitlements - Appellant argued that
Commissioner erred in not finding that the dismissal was wrongful and erred in holding that there were implied in the Appellant's
contract of employment the terms and conditions of Respondent's drug and alcohol policy - Further, Commissioner erred in not finding
the Respondent's direction that Appellant undergo a random drug and alcohol test was unlawful and unreasonable and its subsequent
conduct was unlawful, unreasonable and unfair and that Commissioner erred in not holding that the dismissal was harsh, oppressive or
unfair - Respondent opposed the appeal - Full Bench found that Appellant's employment was governed by the Award and was harshly,
oppressively or unfairly dismissed and that Commission should have found the Respondent had effected an unfair dismissal - Further,
Full Bench found that the grounds were made out and that Full Bench was entitled to substitute the exercise of its discretion for that of
the Commission at first instance applying the findings that should have been made - Appeal upheld and decision at first instance
suspended and remitted to a Commissioner - Ms DCD Larkin -v- Boral Construction Materials Group Ltd - FBA 49 of 2002 - Full
Bench - SHARKEY P/COLEMAN CC/BEECH SC - 20/03/03 - Other Mining..........................................................................................

929

2

Appeal against Decision of Commission (82WAIG3037) re unfair dismissal and contractual entitlements - Appellant sought leave to amend
the grounds of appeal on the following grounds by deleting reference to Citigroup Pty Ltd in the heading of the Notice of Appeal as
Citigroup Pty Ltd was in liquidation - First two Respondents submitted that the liquidator was not entitled to or required to appear and
did not appear - Full Bench found that in reality it was not an application to amend the notice of appeal at all but an application to strike
out Citigroup Pty Ltd (in liquidation) as a party to the appeal as there was no intention to proceed against Citigroup Pty Ltd on this
appeal - Further, Full Bench found that the application should be dismissed on the merits in that it would deny Citigroup Pty Ltd a role
in the appeal and may deny it natural justice and proceedings were otherwise adjourned to enable appellant to consider his position Application to amend notice of appeal dismissed and appeal adjourned sine die - Mr AG Matthews -v- Cool or Cosy Pty Ltd; Ceil
Comfort Home Insulation Pty Limited; Citigroup Pty Ltd - FBA 52 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C 18/03/03 – Various.......................................................................................................................................................................................

940

Appeals against the Refusal by the Registrar to register Employer Employee Agreements - Appellant argued that the Deputy Registrar was
in error when she refused registration of the EEA Agreements on the grounds that the EEAs did not comply with the requirements of
s.97UY(3)(a) of the Industrial Relations Act 1979 in relation to the EEAs being presented for lodgement with the Registrar more than
21 days from the date of execution by the parties - Further, Appellant argued that Registrar may only refuse to accept an EEA for
registration if it was presented for lodgement after the end of the 21 day period and had not complied with the Act in relation to
lodgement requirements - An application for intervention was made by Mr Bibby, a duly authorised bargaining agent appointed by the
parties to represent and intervene in the appeal proceedings - No appearance from Respondent - Commission found that the parties had
complied with the regulations and had met the requirements in relation to lodgement - Further, Commission found that it was
erroneous to conclude that the absence of the date of execution precluded acceptance by the Registrar of the lodgement of the EEAs for
registration under the Act and that the Deputy Registrar erred in refusing the registration of the EEAs - Commission upheld the
appeals, set aside the refusals and remitted the matters to the Registrar with the directions as set out in the Commission's order - Order
and Direction Issued - City of Melville -v- Registrar - APPL 101,103,104,105,106,107 of 2003 - KENNER C - 28/03/03 - Government
Administration ...........................................................................................................................................................................................

1018

2

Appeal against Decision of Commission (unreported) re unfair dismissal - No steps had been taken by Appellant to proceed with the
appeal - Full Bench on its own motion according to Practice Note 2 of 2000, required by notice to the parties to submit to the
Commission in writing, should they wish to do so, whether the appeal should be dismissed there having been no steps taken to advance
it for a period of 12 months - No submissions had been received, on behalf of Appellant - Written submissions had been received on
behalf of the Respondent - Full Bench unanimously found inter alia, that the equity, good conscience and substantial merits of the case
required that the case be dismissed and more particularly, it was not in the public interest that a matter which had not been prosecuted
for such an inordinate period of time, should not be dismissed (see s.26(1)(a) and s.27(1)(a)(ii) of the Act) - Dismissed for want of
prosecution - Mr G De Freitas -v- Youanmi Site Service Road Train Bulk Haulage - FBA 15 of 2002 - Full Bench - SHARKEY
P/SCOTT C/WOOD C - 06/05/03 - Road Transport ..................................................................................................................................

1129

2

Appeal against Decision of Commission (81WAIG1413) re unfair dismissal - On the day of the hearing Full Bench was advised by the
Counsel for the Appellant that Appellant had died - Notwithstanding the opposition of the Agent for the Respondent, Full Bench
adjourned the matter to enable the solicitors for the estate to consider what ought to be done - Application was made to substitute
Appellant's wife as the executor of the will of the Appellant, as a party in lieu of the Appellant and application was not opposed - Full
Bench reviewed authorities, Acts and found inter alia, that the order to substitute the executor for the deceased as Appellant was both
necessary and required in order to serve the interests of justice, however, after the order for substitution was made, Appellant executor
applied for leave to discontinue the appeal and the application was not objected to and was granted - Granted - Mr JA Fuller -v- North
Beach Bowling Club - FBA 31 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 05/05/03 - Sport and Recreation ...
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2
Appeal against Decision of Commission (83WAIG168) re unfair dismissal - Appellant argued that the Learned Commissioner erred in his
findings, on numerous grounds relating to his employment relationship with the Respondent - Full Bench applied legal principles,
reviewed indicia and authorities cited therein to determine the totality and the true nature of the contract and found inter alia, that it
was open to the Commissioner at first instance to find, and the Commissioner should have found, that Appellant was an "employee"
within the meaning of the definition of "employee" in s.7(a) of the Act, because he was a person employed by an employer to do work
for hire or reward, and also because he was, within the meaning of the definition in s.7(b) of the Act, at all material times, a person
whose usual status was that of an employee - Further, Full Bench found that Respondent was an employer because it was at all material
times a company employing one or more employees, some of whom were not the Appellant, and that should have been so found - Full
Bench found that the matter before the Commissioner was therefore an industrial matter as defined, and he was entitled to take
cognisance of it pursuant to s.23 and s.29 of the Act - Upheld, Decision at first instance suspended and matter remitted to the
Commission at first instance - Mr B Ryder -v- Beaulieu of Australia Limited - FBA 2 of 2003 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 29/04/03 - Personal & Household Good W/sg .......................................................................................
Appeal against decision to dismiss an employee - Appellant had not sought to prosecute her appeal - Public Service Appeal Board wrote to
Appellant seeking answers to a number of questions on issues relating to her appeal - No respond from Appellant was received by the
Board to ascertain why she had not proceeded with her appeal - PSAB found that Appellant would suffer no hardship if deprived of the
opportunity to pursue her appeal, and there was no explanation as to what prejudice if any she might suffer by not being able to
proceed - PSAB concluded that as Appellant had not responded at all and had not sought to prosecute the appeal after a period of 8
months from the date of filing of the appeal, that it was appropriate to order that the appeal be dismissed - Dismissed - Ms SM Almeida
-v- Commissioner, Main Roads Western Australia - PSAB 11 of 2002 - Public Service Appeal Board - SCOTT C - 14/04/03 Government Administration .......................................................................................................................................................................
Appeal against decision to suspend made on 16/7/2002 - Preliminary issues re extension of time, perceived bias and whether matter ought
proceed in public interest - Appellant argued that Respondent had failed to adhere to the disciplinary procedures and to comply with
the requirements of the PSM Act 1994 - Appellant sought Orders that the Respondent's action be reviewed, modified, nullified and/or
varied - Respondent argued that there had been no unlawful action undertaken and that the direction to the Appellant to not attend
work did not constitute a suspension in accordance to the PSM Act 1994 - Further, Respondent argued that PSAB had no jurisdiction
to deal with the matter and opposed the application for extension of time - Public Service Appeal Board invited the parties to make
written submissions on whether or not the matter should proceed in the public interest - PSAB found that in accordance with the Act,
the Board had a responsibility to manage the process of a particular case as it sees appropriate and the fact that Appellant would have
preferred a different process did not meet the test of perceived bias - PSAB reviewed authorities and was unanimously of the view that
the extension of time ought be granted because the Respondent had been made aware of the Appellant's challenge since the time
expired for the filing of the appeal - PSAB concluded that there was no right of appeal to the Board arising from any action under s.82
of the PSM Act, there was no valid appeal before the board, in accordance with its jurisdiction and accordingly, had the Board the
jurisdiction to deal with the matter, it would not have dismissed the appeal in the public interest as the passage of time and events had
not resolved the matter or meant that it was merely academic to proceed - Orders Issued - Mr S Kelly -v- Director General, Department
of Justice - PSAB 12 of 2002 - Public Service Appeal Board - SCOTT C - 17/04/03 - Government Administration .................................
1
Appeal against Decision of Commission in Court Session (83WAIG57) re registration of an award - Appellant appealed on the ground that
Commission in Court Session erred in law by wrongly construing or interpreting s41(6) of the I.R. Act, 1979 and Clause 45 of the
Burswood International Resort Casino Employees Industrial Agreement 2001 AG 169 of 2001 - Appellant sought to have the decision
of CICS quashed and the application for the award dismissed - Industrial Appeal Court reviewed authorities, I.R. Act, Agreement and
the majority IAC found inter alia, that it was proper to have regard to the legislation as it stood as at the date of enforcement of the
contract not at its entry date, that the relationship between the parties and the options available to them were regulated by statute and
the statute extended the agreement to facilitate a smooth transition to its replacement at any time from the nominal expiry date of the
agreement - Further, IAC found that it was not intended that an industrial agreement be used as a vehicle for altering the statutory
scheme for facilitating the replacement of an industrial agreement after its nominal expiry date and that insofar as clause 45 prohibited
the Respondent from taking steps for a substitute award as contemplated in s41 of the Act it was to that extend void - Dismissed Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch
- IAC 1 of 2003 - Industrial Appeal Court - Owen J./Scott J./Parker J. - 13/05/03 - Accommodatn, Cafes&Restaurants ...........................
2
Appeal against Decision of Commission (83WAIG155) re dismissed claim for compensation - Appellant argued that the learned
Commissioner erred in law in dismissing his claim for compensation after finding that the termination of employment was unfair and
in that respect the Commission failed to properly assess his loss arising from the unfair dismissal and was in error in taking into
account entitlements paid by the respondent in the termination of employment arising from his redundancy - Appellant sought that
there be a payment of compensation by the respondent, assessed for the loss that he suffered from the date of dismissal to the date of
hearing - Full Bench applied legal principles and found that the Commissioner at first instance made no error in finding as she did, that
Appellant suffered no loss because of the amount which he was paid, and no loss could or should be found to have been established Further, Full Bench found that there was no error established in the exercise of the discretion and no ground of appeal had been made
out - Dismissed - Mr PJ Caffery -v- Chubb Security Australia Pty Ltd t/as Chubb Protective Services - FBA 54 of 2002 - Full Bench SHARKEY P/COLEMAN CC/BEECH SC - 01/05/03 - Personal and Other Services ...............................................................................
2
Appeal against Decision of Commission (82WAIG3287) re unfair dismissal and contractual entitlements - Application by Appellant to
amend grounds of appeal was dismissed - Appellant argued that the learned Commissioner erred in fact and in law in finding that the
Appellant 'misconducted himself by not fulfilling the requirements of the job for which he claimed he had skills to undertake and for
which he was employed' and in finding that the Appellant's contract of employment provided for a salary of $60,000.00 per annum, to
be paid pro-rata for the period of the nine month contract - Further, Appellant sought that the appeal be upheld and order of the
Commission be set aside - Full Bench applied legal principles and found on evidence that the Commissioner was entitled and correct in
finding as she did, that there was no error at first instance, discretionary or otherwise established by Appellant and that no ground of
appeal was made out - Dismissed - Mr RA James -v- Australian Integration Management Services Corporation Pty Ltd - FBA 55 of
2002 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 23/05/03 - Other Services ...................................................................
2
Appeal against Decision of Commission (83WAIG1053) re dismissed unfair dismissal claim lodged out of time - Appellant argued that the
learned Commissioner erred in law when having listed the Appellant's application for hearing he dismissed the application without
hearing or taking any evidence on oath - Appellant sought orders that the appeal be upheld and decision at first instance be suspended
and matter referred back to the Senior Commissioner - No appearance on behalf of the Respondent - Full Bench cited authorities and
found inter alia, that Appellant was not afforded procedural fairness or natural justice because findings were made which assessed
matters based on the mere plausibility of assertions of fact from the bar table instead of evidence on oath or affirmation subject to cross
-examination - Upheld, Decision at first instance suspended and the matter remitted to the Commission at first instance to be heard and
determined accordingly to law and the reasons of the Full Bench - Mr J Rodriguez -v- Parks Industries Pty Ltd - FBA 6 of 2003 - Full
Bench - SHARKEY P/KENNER C/WOOD C - 06/06/03 - Other Services................................................................................................
Appeals re reclassification of position - Parties agreed that the matter ought be dealt with by the Arbitrator on the basis of written
submission - Public Service Arbitrator reviewed authorities and submissions and found that there was no industrial matter upon which
Commission could exercise jurisdiction because at the time the Appellants filed Notices of Appeal, their employment was the subject
of a Workplace Agreement pursuant to the Workplace Agreement Act 1993 - Dismissed for want of jurisdiction - Mr PE Bullen -vWorkCover W.A - PSA 5,7,8 of 2000 - Public Service Arbitrator - SCOTT C - 22/05/03 - Government Administration ..........................
APPRENTICES AND JUNIORS
Application to vary Electrical Contracting Industry Award - Applicant Union sought to increase the rates of adult apprentices employed
under the Award to an amount equivalent to the rates in the Metal Trades (General) Award by aligning the rate of adult apprentices to
those of third year apprentices - Chamber of Commerce and Industry (CCI) sought to intervene on behalf of its members and as a
section 50 party - Respondent and CCI opposed the application and argued that the claim should be dismissed because it was without
merit, without precedent and that it imposed an unfair cost on employers - Commission found that application should be granted in part
and ordered that a clause similar to that inserted in the Metal Trades (General) Award be granted in the Award - Award varied COMM, ELECTRIC, ELECT, ENERGY -v- The Electrical Contractors' Association of Western Australia (Union of Employers) &
Others - APPL 284 of 2001 - GREGOR C - 25/02/03 - Other Services......................................................................................................
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3
Application for a new award, Burswood International Resort Casino Employees Award 2002 - Applicant Union applied for the registration
of the above award to replace and supersede the Burswood International Resort Casino Employees' Industrial Agreement Ag 169 of
2001 and the Burswood Island Resort Employees Award No. A23 and A25 of 1985 - Further, Applicant Union argued that the terms of
the award were substantially those that applied to the employees of Respondent who had entered into an Australian Workplace
Agreement and that it was unfair for the Respondent to discriminate against employees because they chose to be covered by a
collective agreement registered under the Industrial Relations Act 1979 - Respondent argued that Applicant's claim should be
dismissed under s.27(1)(a)(iii) of the IRC Act on the grounds that further proceedings were not necessary or desirable in the public
interest as the Union's claim breached clause 45 of the registered agreement and in that it should not allow a party to press for a claim
that was contrary to its own agreement - Further, Respondent argued that Union could not make out a claim under Principle 10 as it
could not justify why the claim had not been progressed as an industrial agreement under s.41 of the Act and it was an abuse of the
process because the purpose of the application was not directed at protecting existing employees whose conditions of employment
were not regulated by the 2001 Agreement - Commission in Court Session found that that Applicant Union had made out a case under
Principal 10 and that a new award should be issued - Further, CICS found that the operative date should be from 10 July 2002, the date
the application was lodged in the Commission - Granted - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Burswood Resort (Management) Limited - A 4 of 2002 - Commission in Court Session - SMITH C/WOOD
C/HARRISON C - 25/11/02 - Accommodatn, Cafes&Restaurants ............................................................................................................

57

Application to vary the Metal Trades (General) Award 1966 No. 13 of 1965 - Applicant sought orders that its name be deleted from the
Second Schedule list of Respondents of the award because of the administration burden from time to time when various amendments
take place to the award - Respondents objected to the application because Applicant had been named in the award since the sixties and
should be retained - Commission found that Applicant had no operations in the area or scope of the Award and that it was important to
update its awards and orders to avoid named respondents that are not in the industry as it was not productive - Granted - Caterpillar of
Aust -v- AUTO, FOOD, METAL, ENGIN UNION & Other - APPL 1190 of 2002 - GREGOR C - 24/12/02 - Metal Product
Manufacturing............................................................................................................................................................................................

140

Application re contractual entitlements - Applicant argued that he should be paid for work performed by way of settled transactions that
occurred after termination of his employment, and that he "closed" prior to his departure from Respondent - Respondent tendered a
variety of documents relating to the matter which the Commission accepted as exhibits - Commission reviewed the relevant Agreement
and found on evidence that the Applicant "closed" a number of transactions, prior to the termination of his employment, which
subsequently became "Paid Deals" for the purposes of the Agreement - Further, Commission found that the claims in respect of these
transactions were entitlements due to the Applicant under his contract with the Respondent - Granted in Part and Order Issued - Mr
JDH Terry -v- Iaian Melotte, City Finance Pty Ltd - APPL 181 of 2002 - KENNER C - 04/12/02 - Finance............................................

175

1

Appeal against Decision of Commission in Court Session (82WAIG2432) re registration of a new award - Appellant argued that the CICS
erred in law in finding that it had jurisdiction to determined the application and that there was no industrial matter between the parties
of such nature as to give rise to jurisdiction in the Industrial Commission - Further, Appellant argued that any further proceedings or
decision or determination of the Commission would be held or made in excess of or without jurisdiction - Respondent opposed the
Appeal - Industrial Appeal Court found that the principal issue raised by the grounds of appeal were whether certain matters that were
said to have been covered by an industrial agreement that was still in force between the parties could be dealt with by the Commission
as industrial matters - Further, IAC found that no error had been demonstrated in the decision of the Commission in Court Session in
determining that the Commission had jurisdiction to deal with the application, therefore, the appeal was dismissed - Dismissed Burswood Resort (Management) Limited -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch - IAC 9 of 2002 - Industrial Appeal Court - 18/12/02 - Accommodatn, Cafes&Restaurants..........................................................

208

Application re interpretation of Western Australian Police Service Enterprise Agreement PSA AG 8 of 2001 - Applicant Union sought an
interpretation of clause 37 - Entitlement to Leave and Allowances Through Illness or Injury of the Agreement - Applicant Union
argued that by providing medical certificates to cover the period of absence, member had complied with the requirements and was
entitled to payment - Respondent argued that there was a right to make enquiries and seek clarification including employees to attend a
medical practitioner of employer's choosing - Public Service Arbitrator found that the application in its current form was not within the
powers of the Commission to determine the interpretation - Further, if the question were posed differently Arbitrator found that the
clause does not prescribe all the conditions which might reasonably apply for granting sick leave - Reasons for Decision Issued Western Australian Police Union of Workers -v- Commissioner of Police - P 24 of 2002 - Public Service Arbitrator - SCOTT C 04/02/03 - Government Administration .....................................................................................................................................................

283

Complaint re breach of award - Claimant Union argued that Defendant breached award by not paying member award entitlements such as
sick leave, public holidays, annual leave or pay in lieu and redundancy payments - Defendant argued that there was no redundancy
payments because employee had not been made redundant and that accrued annual leave was not paid because employee abandoned
his job - Further, that employee was paid superannuation and long service leave but was not paid allowances - Industrial Magistrate
reviewed award and evidence and found that Complainant had failed to prove that employee was employed in a classification covered
by the Award; that employee was engaged in work which was substantially or wholly covered by the Award and that the Award
applied to the Defendant's operations - Reasons for Decision Issued - Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch -v- Derby Frail Aged and Disabled Hostel - Ngamang Bawoona - CP 292 of 2000 - Industrial
Magistrate - 28/08/00 - General Construction ............................................................................................................................................

518

Complaint re breach of award - Claimant argued that she was employed on a part-time basis and was therefore entitled to annual leave and
public holiday payments - Defendant argued that Claimant was a casual employee who had received casual loading, or in the
alternative that the amount claimed should be offset against overpayment of wages - Industrial Magistrate found that Claimant was a
part-time employee due to the substantial notice given when leave was taken and due to the mutual expectation of continuity of
employment - IM found that payments made for a particular purpose cannot be attributed to another cause or purpose and therefore
cannot operate to set-off or extinguish the totality of the amounts claimed - Granted - Ms JM Villanova -v- Balwa Pty Ltd T/as 7 Mile
Inn - M 206,222,257,258,279 of 2002 - Industrial Magistrate - Cicchini IM - Accommodatn, Cafes&Restaurants ...................................

559

Complaint re breach of Shop and Warehouse (Wholesale and Retail Establishment) State Award 1977 No. R32 of 1976 - Claimants argued
that Respondent had breached the award in relation to matters including display of roster, overtime, annual leave, times and wages
record, other provisions and introduction of change - Further, Claimants argued that they were in effect Shop Assistants and not Store
Managers as this was in name only - Respondent argued that there was a no case submission as Respondent was not bound by the
award and Claimants were employed as Store Managers - Industrial Magistrate found that Respondent was bound by the award and
that the Claimants were employed as a Store Manager and were paid as a Store Manager - Further, Industrial Magistrate found that
they were not employed in any of the callings mentioned in the award - Dismissed - Mrs MA MacFarlane -v- Bed, Bath N. Table Pty
Ltd - M 234,236 of 2002 - Industrial Magistrate - Tarr IM - 07/03/03 - Personal & Household Good Rtlg ...............................................

1015

Appeals against the Refusal by the Registrar to register Employer Employee Agreements - Appellant argued that the Deputy Registrar was
in error when she refused registration of the EEA Agreements on the grounds that the EEAs did not comply with the requirements of
s.97UY(3)(a) of the Industrial Relations Act 1979 in relation to the EEAs being presented for lodgement with the Registrar more than
21 days from the date of execution by the parties - Further, Appellant argued that Registrar may only refuse to accept an EEA for
registration if it was presented for lodgement after the end of the 21 day period and had not complied with the Act in relation to
lodgement requirements - An application for intervention was made by Mr Bibby, a duly authorised bargaining agent appointed by the
parties to represent and intervene in the appeal proceedings - No appearance from Respondent - Commission found that the parties had
complied with the regulations and had met the requirements in relation to lodgement - Further, Commission found that it was
erroneous to conclude that the absence of the date of execution precluded acceptance by the Registrar of the lodgement of the EEAs for
registration under the Act and that the Deputy Registrar erred in refusing the registration of the EEAs - Commission upheld the
appeals, set aside the refusals and remitted the matters to the Registrar with the directions as set out in the Commission's order - Order
and Direction Issued - City of Melville -v- Registrar - APPL 101,103,104,105,106,107 of 2003 - KENNER C - 28/03/03 - Government
Administration ...........................................................................................................................................................................................
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1
Appeal against Decision of Commission in Court Session (83WAIG57) re registration of an award - Appellant appealed on the ground that
Commission in Court Session erred in law by wrongly construing or interpreting s41(6) of the I.R. Act, 1979 and Clause 45 of the
Burswood International Resort Casino Employees Industrial Agreement 2001 AG 169 of 2001 - Appellant sought to have the decision
of CICS quashed and the application for the award dismissed - Industrial Appeal Court reviewed authorities, I.R. Act, Agreement and
the majority IAC found inter alia, that it was proper to have regard to the legislation as it stood as at the date of enforcement of the
contract not at its entry date, that the relationship between the parties and the options available to them were regulated by statute and
the statute extended the agreement to facilitate a smooth transition to its replacement at any time from the nominal expiry date of the
agreement - Further, IAC found that it was not intended that an industrial agreement be used as a vehicle for altering the statutory
scheme for facilitating the replacement of an industrial agreement after its nominal expiry date and that insofar as clause 45 prohibited
the Respondent from taking steps for a substitute award as contemplated in s41 of the Act it was to that extend void - Dismissed Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch
- IAC 1 of 2003 - Industrial Appeal Court - Owen J./Scott J./Parker J. - 13/05/03 - Accommodatn, Cafes&Restaurants ...........................
AWARDS
3
Application to vary Iron Ore Production and Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002 - Applicants sought liberty to apply
for a variation to the directions in essence on the grounds that the directions issued were unfair and unreasonable in terms of the time
frames for the parties to file and serve their witness statements - Respondent argued that the witness statements be dealt with through
simultaneous filing with an application for a new award - Commission in Court Session found that they were not in the view that the
directions were either unfair or unreasonable and that the application to vary the directions issued was refused - Directions Issued AUTO, FOOD, METAL, ENGIN UNION -v- BHP Billiton Iron Ore Pty Ltd - APPL 1646 of 2002 - Commission in Court Session KENNER C/WOOD C/HARRISON C - 11/12/02 - Metal Ore Mining......................................................................................................
3
Application to vary the Hospital Salaried Officers' Award 1968 No. 39 of 1968 to incorporate a new classification structure for clinical
psychologists and for the retrospective date of operation to have effect from 18 August 1997 - Applicant Union argued, inter alia, that
the complexity of the profession, amounts to a significant change in work value and this should be recognised with increases in salary
and the provision of a career structure for clinical psychologists - Respondents submitted numerous points and argued that the change
in work value for the profession had been accommodated in classification restructuring that took place early 1990s, that pressures now
being experienced by senior clinical psychologists could be overcome by the creation of more positions at higher levels and being
filled on a "competitive basis" - Further, the development of professional skills evidenced by the use of more sophisticated tests and
assessments and an involvement in direct patient referrals reflected normal development within a profession - Commission in Court
Session considered evidence, submissions, authorities and Wage Fixing Principles and concluded that there had been a net increase in
work value which was sufficient in the terms of the Work Value Principles, "to warrant the creation of a new classification or
upgrading to a higher classification", however, they had reservations about the claim in its current form - CICS sought that the parties
enter into discussions with a view to resolving the issues regarding the creation and filling more senior positions bearing in mind that
the positions previously at lower level would move to higher increments and levels; and the creation of new grades and definitions for
the establishment of higher level grades 3 to 5, and how those grades and definitions are to be reflected - CICS considered that there
were special circumstances within the terms of s.39 of the Act, which made it fair and right to grant some degree of retrospectivity in
the operation of any re-classification for clinical psychologists currently employed with the Respondents, who are re-classified as a
result of this decision - CICS set the operative date from the 1st September 2001 - Matter divided and Granted in Part - Hospital
Salaried Officers Association of Western Australia (Union of Workers) -v- Royal Perth Hospital & Others - P 39 of 1997 Commission in Court Session - COLEMAN CC/BEECH SC/SCOTT C - 16/12/02 - Health Services ......................................................
3
Application for a new award, Burswood International Resort Casino Employees Award 2002 - Applicant Union applied for the registration
of the above award to replace and supersede the Burswood International Resort Casino Employees' Industrial Agreement Ag 169 of
2001 and the Burswood Island Resort Employees Award No. A23 and A25 of 1985 - Further, Applicant Union argued that the terms of
the award were substantially those that applied to the employees of Respondent who had entered into an Australian Workplace
Agreement and that it was unfair for the Respondent to discriminate against employees because they chose to be covered by a
collective agreement registered under the Industrial Relations Act 1979 - Respondent argued that Applicant's claim should be
dismissed under s.27(1)(a)(iii) of the IRC Act on the grounds that further proceedings were not necessary or desirable in the public
interest as the Union's claim breached clause 45 of the registered agreement and in that it should not allow a party to press for a claim
that was contrary to its own agreement - Further, Respondent argued that Union could not make out a claim under Principle 10 as it
could not justify why the claim had not been progressed as an industrial agreement under s.41 of the Act and it was an abuse of the
process because the purpose of the application was not directed at protecting existing employees whose conditions of employment
were not regulated by the 2001 Agreement - Commission in Court Session found that that Applicant Union had made out a case under
Principal 10 and that a new award should be issued - Further, CICS found that the operative date should be from 10 July 2002, the date
the application was lodged in the Commission - Granted - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Burswood Resort (Management) Limited - A 4 of 2002 - Commission in Court Session - SMITH C/WOOD
C/HARRISON C - 25/11/02 - Accommodatn, Cafes&Restaurants.............................................................................................................
Application to vary the Metal Trades (General) Award 1966 No. 13 of 1965 - Applicant sought orders that its name be deleted from the
Second Schedule list of Respondents of the award because of the administration burden from time to time when various amendments
take place to the award - Respondents objected to the application because Applicant had been named in the award since the sixties and
should be retained - Commission found that Applicant had no operations in the area or scope of the Award and that it was important to
update its awards and orders to avoid named respondents that are not in the industry as it was not productive - Granted - Caterpillar of
Aust -v- AUTO, FOOD, METAL, ENGIN UNION & Other - APPL 1190 of 2002 - GREGOR C - 24/12/02 - Metal Product
Manufacturing ............................................................................................................................................................................................
1
Appeal against Decision of Commission in Court Session (82WAIG544) re registration of new award - Appellant argued that there was a
miscarriage of the discretion to make the award by Commission in Court Session and relied upon findings of CICS that a reason for the
creation of the Appellant was for Burswood Resort (Management) Limited to avoid its legal obligations under the industrial agreement
- Further, the CICS failed to properly exercise its jurisdiction or to properly exercise any discretion to make an award pursuant to
Principle 10 of the Wage Fixing Principles - Respondent Union opposed the appeal - Industrial Appeal Court found and appreciated
the serious nature of the inference that it was asked to draw and did not consider that that CICS applied the wrong test in law in
drawing such inference - Further, IAC found that CICS was not in error in concluding that there was no breach of Wage Fixing
Principle 10 in all the circumstances of this case, the terms of the award expressly excluded work done in competition with outside
catering contractors - Dismissed - Burswood Catering and Entertainment Pty Ltd -v- Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch - IAC 5 of 2002 - Industrial Appeal Court - 18/12/02 - Accommodatn, Cafes&Restaurants.
1
Appeal against Decision of Commission in Court Session (82WAIG2432) re registration of a new award - Appellant argued that the CICS
erred in law in finding that it had jurisdiction to determined the application and that there was no industrial matter between the parties
of such nature as to give rise to jurisdiction in the Industrial Commission - Further, Appellant argued that any further proceedings or
decision or determination of the Commission would be held or made in excess of or without jurisdiction - Respondent opposed the
Appeal - Industrial Appeal Court found that the principal issue raised by the grounds of appeal were whether certain matters that were
said to have been covered by an industrial agreement that was still in force between the parties could be dealt with by the Commission
as industrial matters - Further, IAC found that no error had been demonstrated in the decision of the Commission in Court Session in
determining that the Commission had jurisdiction to deal with the application, therefore, the appeal was dismissed - Dismissed Burswood Resort (Management) Limited -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch - IAC 9 of 2002 - Industrial Appeal Court - 18/12/02 - Accommodatn, Cafes&Restaurants ..........................................................
Application to vary Electrical Contracting Industry Award - Applicant Union sought to increase the rates of adult apprentices employed
under the Award to an amount equivalent to the rates in the Metal Trades (General) Award by aligning the rate of adult apprentices to
those of third year apprentices - Chamber of Commerce and Industry (CCI) sought to intervene on behalf of its members and as a
section 50 party - Respondent and CCI opposed the application and argued that the claim should be dismissed because it was without
merit, without precedent and that it imposed an unfair cost on employers - Commission found that application should be granted in part
and ordered that a clause similar to that inserted in the Metal Trades (General) Award be granted in the Award - Award varied COMM, ELECTRIC, ELECT, ENERGY -v- The Electrical Contractors' Association of Western Australia (Union of Employers) &
Others - APPL 284 of 2001 - GREGOR C - 25/02/03 - Other Services......................................................................................................
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CUMULATIVE DIGEST—continued
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AWARDS—continued
Application to vary Electrical, Engineering and Building Trades (West Australian Newspaper Limited) Award 1988 - Applicant Union
sought to update allowances in accordance with the State Wage Principles (82WAIG1386) - Respondent consented to the variation Commission varied the award by consent - Granted - COMM, ELECTRIC, ELECT, ENERGY -v- West Australian Newspapers Ltd APPL 1866 of 2002 - WOOD C - 12/02/03 - Other Services.....................................................................................................................
Application to vary Children's Services (Private) Award, Children's Services Consent Award 1984 and Child Care (Subsidised Centres)
Award - Applicant Union argued that the variation to the awards are substantially the same, to insert the recent changes to the
Community Services (Child Care) Regulations 1988 - Applicant Union sought to have inserted in each award a new classification for
an 'E Worker' which was a class of child care worker that had been recently created under the Regulations, also including
reimbursements of certain expenses - Respondent argued there was no objection to the creation of an E classification within the awards
however objected to two steps rates being inserted and opposed the application for the allowances - Commission found that the
applications were brought pursuant to the Statement of Principles in the 2001 State Wage Case decision and provided for the work
value changes - Further, Commission was satisfied that the creation of an E classification should be created pursuant to the Work
Value Principle and that the two step rates were properly struck and that the allowances should be allowed with concessions - Ordered
Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Bassendean Day Care
Centre - APPL 1280,1281,1282 of 2001 - SMITH C - 04/02/02 - Other Services......................................................................................
Application to vary Metal Trades (General) Award - Applicant sought to vary Award by increasing rates of allowances - Respondent
argued that the claim was unfair in that it would provide for payments of a significant sum to employees in the industry with a
significant departure from existing award conditions - Commission directed the parties to have discussions about the issues and then to
report back which the parties did not do so - Commission found that the application presented confusing arguments and had decided in
view of its history the application be dismissed - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v- Anodisers W.A. - APPLA
1756B of 2001 - COLEMAN CC - 24/03/03 - Metal Product Manufacturing............................................................................................
1
Appeal against Decision of Commission in Court Session (83WAIG57) re registration of an award - Appellant appealed on the ground that
Commission in Court Session erred in law by wrongly construing or interpreting s41(6) of the I.R. Act, 1979 and Clause 45 of the
Burswood International Resort Casino Employees Industrial Agreement 2001 AG 169 of 2001 - Appellant sought to have the decision
of CICS quashed and the application for the award dismissed - Industrial Appeal Court reviewed authorities, I.R. Act, Agreement and
the majority IAC found inter alia, that it was proper to have regard to the legislation as it stood as at the date of enforcement of the
contract not at its entry date, that the relationship between the parties and the options available to them were regulated by statute and
the statute extended the agreement to facilitate a smooth transition to its replacement at any time from the nominal expiry date of the
agreement - Further, IAC found that it was not intended that an industrial agreement be used as a vehicle for altering the statutory
scheme for facilitating the replacement of an industrial agreement after its nominal expiry date and that insofar as clause 45 prohibited
the Respondent from taking steps for a substitute award as contemplated in s41 of the Act it was to that extend void - Dismissed Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch
- IAC 1 of 2003 - Industrial Appeal Court - Owen J./Scott J./Parker J. - 13/05/03 - Accommodatn, Cafes&Restaurants ..........................
Application to vary a number of Independent Schools Awards - Applicant Union sought to incorporate terms and conditions applying in the
non-government schools' sector, and to bring the awards in line with the provisions of the Workplace Relation Act 1996 covering
termination of employment, and to incorporate requirements included in the Minimum Conditions of Employment Act 1993, the
Superannuation Guarantee (Administration) Act 1992, the I.R. Act 1979 and increases to allowances pursuant to Principle 5 of the
Statement of Principles of the 2002 State Wage Case - Applicant Union argued inter alia, that the terms of variations relating to
redundancy and long service leave incorporate conditions currently applying to the majority of employees covered by the awards and
employees not covered by enterprise agreements should not be excluded from the terms of these provisions - Respondent argued that
the operative date for all variations should be the date of hearing except those relating to redundancy, payment of relief psychologists
and houseparents should have a prospective date of 1 January 2004 as variations involve budgetary issues for some respondents Commission was satisfied that the variations relating to redundancy and long service leave brought under Principle 10 of the 2002
State Wage Case, should be incorporated into the awards - Commission refused to grant a retrospective date for the operation of the
variations relating to redundancy and found it had insufficient evidence as to when an agreement was reached in relation to that issue Commission found that respondents have had substantial notice of the nature of all the proposed variations, that there had been no
details about any hardship that will be suffered if the operative date was to be date of hearing and accepted Applicant's argument that
an operative date of 1 January 2003 was appropriate for the variation - Awards Varied - INDEPENDENT SCHOOLS SAL OFFIC -vThe Anglican Schools Commission (Inc.) & Others - APPL 922,1045,1046,1047 of 2002 - HARRISON C - 04/06/03 – Education........

1425

BOARD OF REFERENCE
Appeal pursuant to section 50 of the Construction Industry Portable Paid Long Service Leave Act 1985 re decision to refuse to recognise
service towards an entitlement to long service leave - Applicant appealed against the decision of the Respondent to refuse to recognise
service with Australian Skills Training Pty Ltd for the purposes of service towards an entitlement to long service leave and described
his employment with the employer as being in the nature of construction work - Respondent argued that nature of work did not fall
within the definition of construction industry and therefore could not attract credits towards long service leave - Board of Reference
found that Applicant was not entitled to credits towards long service leave for the period employed with Australian Skills Training Pty
Ltd as the employer was not and should not be registered as it was not in the construction industry - Reasons for Decision Issued - Mr
C Rogers -v- Construction Industry Long Service Leave Payments Board - BOR 1 of 2002 - Board of Reference - SPURLING, J.A. 12/02/03 - Construction Trade Services .....................................................................................................................................................
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BONUS
Application re contractual entitlements - Applicant argued that he was entitled to a bonus under his contract of service which had not been
paid and that the specified target had been achieved thus there was no reason not to pay bonus - Respondent argued that the bonus was
a discretionary payment and there was no entitlement to a bonus - Commission found that there was a contract of employment, that
there was an entitlement to bonus payment and that Applicant was entitled to the bonus payment - Granted - Mr JH Nolan -vSignature Security Group Pty Ltd - APPL 939 of 2002 - GREGOR C - 10/12/02 - Machining and Motor Veh Whlslg ............................
Application re unfair dismissal and contractual entitlements - Applicant argued that Respondent's conduct evinced an intention to force him
to resign and that he was left no option but to resign and that Respondent had breached a fundamental condition of the contract of
employment in that it had failed to administer the bonus and failed to pay entitlements owed - Respondent argued that Applicant had
tendered his resignation which was accepted and that the letter of resignation did not indicate any specific problems - Commission
found that Applicant had tendered his resignation, that there was no linkage between the resignation and the bonus and Respondent did
not breach the contract of employment - Further, Commission found that Respondent owed Applicant two days annual leave - Order
Issued - Mr PA Hirschberg -v- Logica Pty Ltd - APPL 1518 of 2002 - SCOTT C - 07/03/03 - Health Services........................................
Application re unfair dismissal and contractual entitlements seeking compensation, salary in lieu of notice, payment for bonuses, accrued
annual leave, superannuation contributions and overtime payments - Applicant argued that there was no valid reason for her dismissal
and that she was never warned her employment was in jeopardy, by reason of financial performance or otherwise - Respondent argued
that Applicant's dismissal was for financial reasons, that Applicant had also breached her contract of employment by arranging
placement of a friend on a without fee basis and that she displayed gross disloyalty by seeking alternative employment whilst she was
engaged by the Respondent - Commission reviewed authorities, MCE Act and found inter alia, that there was a substantive and
justifiable reason for the termination of the Applicant's employment and that Applicant had not established her claims - Dismissed - A
McNamara -v- Loton Holdings Pty Ltd (ACN 00 - APPL 2223 of 2001 - KENNER C - 01/05/03 - Business Services ............................

1224

BREACH OF ACTS/AWARDS/ORDERS
Complaint re breach of Award - Claimant's Union sought to amend the claim by substituting the employee's name as the claimant Industrial Magistrate reviewed various Acts and Regulations and found that there was a fundamental flaw in the claim, that there was
simply no evidence, which could enable it to exercise its discretion even thought it had the power to do so pursuant to Order 16 Rule 1
of the Local Court Rules 1961, therefore, the application was refused - Struck out for want of jurisdiction - AUTO, FOOD, METAL,
ENGIN UNION -v- Austal Ships Pty Ltd - M 375 of 2001 - Industrial Magistrate - Cicchini IM - 18/11/02 - Machinery & Equipment
Mfg ............................................................................................................................................................................................................
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BREACH OF ACTS/AWARDS/ORDERS—continued
Complaint re breach of award - Complainant Union signalled their intention to amend the claims so that they were not predicated upon the
applicability of the Award - Respondent argued that the applications be dismissed and sought costs in relation to the applications as it
attempted to resolve matters by way of agreement but was forced to make applications in order to resolve the issues - Industrial
Magistrate found that the claims could not be amended as that would be tantamount to raising a new cause of action - Further,
Industrial Magistrate found that Respondent had been put to cost in bringing these applications to finally resolve the matters and had
incurred expenses in doing so - Reasons for Decision Issued - AUTO, FOOD, METAL, ENGIN UNION -v- Bell-A-Bike Rottnest Pty
Ltd - M 268, M 270, M 271, M 272, M 286 of 2001 - Industrial Magistrate - Cicchini IM - 15/01/03 - Personal Services ........................
Complaint re breach of Restaurant, Tearoom and Catering Award 1979 No. R48/1978 - Claimant argued that she was entitled to annual
leave because although she was paid a casual rate she was in fact a part-time employee as evidenced by the regular hours, continuous
employment and the rosters that she was required to work - Respondents argued that she left on her own accord and that she was not
entitled to annual leave as she was a casual employee - Further, Respondents argued that she was a casual employee as evidenced by
the pay rate she received and that she was aware that she was being paid casual rates - Industrial Magistrate found that she was
working as a part-time employee notwithstanding that she was being paid a casual rate and thus she was entitled to annual leave Granted - Ms KJ Broadfoot -v- Andrew Ha C/- Paramount Bar & Cafe & Other – M 56 of 2002 - Industrial Magistrate - Cicchini IM 07/08/02 - Accommodatn, Cafes&Restaurants ...........................................................................................................................................
Complaint re alleged breach of Section 49(M)(1) of the I.R. Act 1979 - Applicant Union argued that Respondents had breached section
49(M) of the IR Act and sought injunctive relief against Respondents and interim orders pursuant to section 83E(5) of the Act to
prevent further breaches - Respondents argued and opposed the applications seeking interim orders and made application for the
adjournment of the matters - Further, Respondents argued that there were proceedings on foot in the Federal Court of Australia with
respect to substantially the same matter which struck at the validity of the relevant provisions referred to and that this Court should
defer its consideration of the matter pending the determination of the matter by the Federal Court of Australia - Further, Honourable
Minister for Employment and Workplace Relations of the Commonwealth of Australia sought leave to intervene - Industrial Magistrate
found that there was no legislative basis for intervention, that the Court did not possess inherent jurisdiction as it was a creature of
statue and it operated within the statutory framework provided - Further, IM found that it was undesirable for the matter to proceed
until the Federal Court had dealt with the matter and had determined it as there would be a final determination of the constitutional
issues before these proceedings and thus acceded to the applications made by Respondents for an adjournment of the proceedings Reasons for Decision Issued - The Construction, Forestry, Mining and Energy Union of Workers -v- Woodside Energy Limited (ABN
63 005 482 986) & Other - M 304 of 2002 - Industrial Magistrate - Cicchini IM - 27/11/02 - Oil and Gas Extraction...............................
Complaint re alleged failure to comply with C S Perrott Industrial Agreement No. AG 191 of 1997 and the Building Trades (Construction)
Award No. 14 of 1978 - Claimant Union argued that Respondents breached the agreement by failing to pay site allowance, the correct
redundancy entitlements, accrued sick leave on termination and failed to apply the first on - last off requirement - Further, Claimant
Union argued that Respondent had committed various breaches of the Award including failure to pay fares and travelling allowance
and failure to provide time and wages records as requested - Respondents argued that the worker was not an employee but rather a
subcontractor and denied that worker was engaged pursuant to the Agreement - Further, Respondents denied they were liable to pay
site allowance, redundancy entitlements and sick leave indeed they claim that he had been overpaid for fares and travelling and into the
superannuation fund - Industrial Magistrate found that the alleged breaches had been proven with the exception of one being the failure
to apply the first on - last off requirement - IM also imposed penalties and awarded prejudgement interest and refused the application
for costs - However, after claim for costs was remitted back to Industrial Magistrate from Full Bench, IM ordered Respondents to pay
costs to Claimant - Reasons for Decision Issued - Construction, Forestry, Mining and Energy Union -v - Carl Anthony Perrot & Sandra
Lee Perrott trading as C & S Perrott - M 18 of 2002 - Industrial Magistrate - Cicchini IM - 17/07/02 - Construction Trade Services........
Complaint re breach of Restaurant, Tearoom and Catering Workers Award No. R48 of 1978 - Claimant argued that Respondent had failed
during the period of employment to pay him appropriate wages and overtime in accordance with the provisions of clauses 10 and 21 of
the Award that bound Respondent - Respondent admitted that the Award bound the parties and that Claimant worked as a full time
chef for the Respondent but denied it had breached the Award as alleged - Further, Respondent informed the Industrial Magistrate's
Court that it had over the material period inadvertently underpaid Claimant $7,745.00 however denied the claim - Industrial Magistrate
found that Claimant had failed to establish on the balance of probabilities that he had worked the times he alleged and thus failed to
establish each alleged breach - Further, Industrial Magistrate made an order in favour of Claimant with respect to the amount of
$7,745.00 - Reasons for Decision issued - Mr A Kaew-Ard -v- Sawasdee Pty Ltd - M 193 of 2002 - Industrial Magistrate - Cicchini IM
- 06/02/03 - Accommodatn, Cafes&Restaurants.........................................................................................................................................
Complaints re authority of Claimant to file claim re breach of award - Respondent sought that the claims be dismissed or otherwise
amended so that it comply with the Act - Further, Respondent argued that Claimant lacked standing to bring the claims and that his
appointment as an inspector under s.84(2) of the Workplace Relations Act 1996 was not validly made - Claimant argued against the
Respondent's submissions - Industrial Magistrate found that Respondent's arguments were baseless and unsupported by authority, that
the applications brought by Respondent were misconceived, based on its erroneous interpretation of the relevant provisions and
regulations - IM further found that Respondent's interlocutory applications should be dismissed and the Claimant's interlocutory
applications be allowed - Upheld - Greg Logan-Scales, Department of Consumer & Employment Protection -v- Olten Pty Ltd (ACN
076 543 130) t/a MSA Security - M 248,249 of 2002 - Industrial Magistrate - Cicchini IM - 27/11/02 - Business Services ......................
Complaint re breach of Enterprise Bargaining Agreement - Claimant Union argued that Defendant had breached Clause 22(b) of the
Agreement by failing to pay public holiday penalties - Defendant denied claim and argued inter alia, that employees were paid
according to the EBA - Industrial Magistrate reviewed Acts, Agreement and found inter alia, that the application of the clause in this
instance had the effect of producing an inequitable result for employees that worked on public holidays and that all employees were
technically adequately compensated whether they work on the public holiday or the day in lieu thereof - Reasons for Decision Issued The Australian Nursing Federation, Industrial Union of Workers Perth -v- Silver Chain Nursing Association Inc - CP 61,62 of 2000 Industrial Magistrate - Cicchini IM - 23/11/00 - Health Services ...............................................................................................................
Claim re breach of the Clerks (Accountants Employees) Award No. A8 of 1982 - Claimant argued that Respondent had breached clauses
7B(3), 12(1) 10(1) and 14(2) of the Award by virtue of his failure to pay her entitlements pursuant to those provisions upon termination
- Defendant argued that Claimant was at all material times a casual employee and not entitled to annual leave or public holiday pay or
payment in lieu of notice and that termination was in accordance with the terms of their written agreement - Industrial Magistrate
concluded that there was a mutual expectation of continuity of employment because the written agreement between the parties was
both permanent and long -term, that flexibility, of itself, does not render a permanent relationship a casual one and that Claimant did
not fall within the definition of casual employees as provided by the Award - Further, that Claimant had proved that Defendant had
breached the Award by failing to make the appropriate payment in lieu of notice and also by failing to pay holiday pay and annual
leave entitlements - Reasons for Decision Issued - Mr RM D'Arcy -v- Professional Innovators Pty Ltd - M 272 of 2002 - Industrial
Magistrate - 26/02/03 - Finance..................................................................................................................................................................
Complaint re breach of award - Claimant Union argued that Defendant breached award by not paying member award entitlements such as
sick leave, public holidays, annual leave or pay in lieu and redundancy payments - Defendant argued that there was no redundancy
payments because employee had not been made redundant and that accrued annual leave was not paid because employee abandoned
his job - Further, that employee was paid superannuation and long service leave but was not paid allowances - Industrial Magistrate
reviewed award and evidence and found that Complainant had failed to prove that employee was employed in a classification covered
by the Award; that employee was engaged in work which was substantially or wholly covered by the Award and that the Award
applied to the Defendant's operations - Reasons for Decision Issued - Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch -v- Derby Frail Aged and Disabled Hostel - Ngamang Bawoona - CP 292 of 2000 - Industrial
Magistrate - 28/08/00 - General Construction.............................................................................................................................................
Claim re breach of award seeking redundancy payment - Claimants argued that they were made redundant, that restructuring was
orchestrated at achieving resignations and also sought to recover costs, and the imposition of a penalty upon Respondent for the breach
- Respondent argued that as a result of low occupancy rates, a decision was made to restructure and alternative positions was offered,
however both Claimants abandoned their employment - Industrial Magistrate reviewed authorities and found on evidence that there
was no redundancy in either case, that Claimants were offered alternative employment without loss of entitlements and that the
employment relationship came about at the initiative of the Claimants - Reasons for Decision Issued - Ms KF Franz -v- R.D. Miles &
Co. Pty Ltd (ACN 008 727 866) - M 292,405 of 2001 - Industrial Magistrate - Cicchini IM - 08/08/01 - Health Services ........................
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BREACH OF ACTS/AWARDS/ORDERS—continued
Claim re breach of Workplace Agreement - Claimant argued that he was owed payment for being on call - Defendant argued a lack of
jurisdiction and that there was no provision for an availability allowance due to payment in excess of that normally paid to a
practitioner and the need to have been rostered on, which the Claimant wasn't - Defendant argued that dispute was capable of
resolution as per the Dispute Settlement Procedure contained in the WPA - Industrial Magistrate found that the allowance was not
subject to rostering provisions and Claimant was therefore entitled to recover payment pursuant to the terms of the WPA, that the
Claimant complied with the Dispute Settlement Procedure, that there was no jurisdictional impediment and that the Defendant
underpaid the Claimant - Reasons for Decision Issued - Dr J Gill -v- Commissioner of Health - M 26 of 2002 - Industrial Magistrate Cicchini IM - 20/12/02 - Health Services...................................................................................................................................................

532

Claim re breach of Order - Claimant Union argued that Defendant contravened a Commission order - Defendant argued that Claimant
refused to obey a lawful and reasonable instruction - Industrial Magistrate found that Claimant's refusal to carry out duties resulted
from medical advice, therefore, it could not reasonably comply with the direction - Further, IM found that the Order was flagrantly
breached, that proceedings were vexatiously defended and ordered Defendant to pay costs and a penalty to the Claimant - Reasons for
Decision Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort
(Management) Ltd - M 175 of 2001 - Industrial Magistrate - Cicchini IM - 12/12/02 - Accommodatn, Cafes&Restaurants .....................

541

Complaint re breach of Enterprise Bargaining Agreement - Claimant Union argued that Respondent had failed to comply with clause 9.1(b)
of the Chubb-Westrail Enterprise Bargaining Agreement 2001 and sought Orders that Defendant comply with the EEA by paying
employee monies due, penalty rates and pay Claimant Union the costs and expenses to these proceedings - Defendant argued that on
the strength of the police charge, the Claimant was guilty of serious misconduct warranting termination - Industrial Magistrate found
that the Claimant Union failed to prove on the balance of probabilities that the EBA was breached - Dismissed - Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Chubb Security Australia Pty Ltd - M 277,309 of 2002 Industrial Magistrate - Cicchini IM - 26/02/03 - Personal Services............................................................................................................

546

Complaint re breach of award - Complainant argued that Defendant failed to keep proper time and wages records - Defendant argued that
other records exist which may comply with award requirements - Industrial Magistrate found that the defendant failed to keep proper
time and wages records and imposed a penalty of one tenth of the maximum penalty - Reasons for Decision Issued - LIQUOR,
HOSPITALITY & MISC -v - Olten Pty Ltd - CP 235 of 1999 - Cicchini IM - 14/12/02 - Other Services ................................................

549

Complaint re breach of Workplace Agreement - Claimant sought unpaid entitlements pursuant to the workplace agreement, including
claims for pre-judgment interest, penalties pursuant to s83(6) of the I.R. Act, 1979 and costs - Defendant conceded that the Claimant
was entitled to payment for normal working hours and holiday pay but denied liability for the payment of pay in lieu of notice,
maintaining that the Claimant resigned, and in such circumstances was not entitled to pay in lieu of notice under the workplace
agreement - Industrial Magistrate was not satisfied based on the evidence presented that the Claimant was dismissed, therefore his
claim for one week's pay in lieu of notice was dismissed - Further, IM issued Orders by consent, that Respondent pay the Claimant the
amount of $1058.00 plus interest fixed at $40.00, and reimburse the Claimant the amount of $40.00 being the cost of making the claim
- Reasons for Decision Issued - Mr P Maindok -v- Cabletech Electrical Pty Ltd - M 124 of 2001 - Industrial Magistrate - Tarr IM 22/11/01 - Other Services ..........................................................................................................................................................................

551

Complaints re breach of Workplace Agreement - Respondent argued that Claimants failed to comply with section 54(1) of the Workplace
Agreement Act 1993 by not including a certificate in the claim, which raised jurisdictional issues and that the Workplace Agreements
to which Claimants were party precludes any claim relating to any period prior to the Workplace Agreement coming into effect,
rendering the substantive claims untenable - Industrial Magistrate found that entitlements accrued prior to the Workplace Agreements
coming into effect were not lost by virtue of provisions of the MCE Act - Further, IM found that the claims were fundamentally flawed
by virtue of the fact that the certificate was not included in the claims and stated that fresh pleadings must be filed re entitlements
under MCE Act - Dismissed - Mr RA Sosa -v- Austal Ships Pty Ltd - M 313,314,315,316,317,318,319,320 of 2002 - Industrial
Magistrate - Cicchini IM - 13/02/03 - Water Transport..............................................................................................................................

552

Complaint re breach of award - Claimant argued that she was employed on a part-time basis and was therefore entitled to annual leave and
public holiday payments - Defendant argued that Claimant was a casual employee who had received casual loading, or in the
alternative that the amount claimed should be offset against overpayment of wages - Industrial Magistrate found that Claimant was a
part-time employee due to the substantial notice given when leave was taken and due to the mutual expectation of continuity of
employment - IM found that payments made for a particular purpose cannot be attributed to another cause or purpose and therefore
cannot operate to set-off or extinguish the totality of the amounts claimed - Granted - Ms JM Villanova -v- Balwa Pty Ltd T/as 7 Mile
Inn - M 206,222,257,258,279 of 2002 - Industrial Magistrate - Cicchini IM - Accommodatn, Cafes&Restaurants ...................................

559

Application re unfair dismissal - Applicant argued that Respondent had breached section 41 of the Minimum Conditions of Employment
Act 1993 in that it did not properly discuss or inform Applicant of its decision to restructure, did not provide proper criteria for
assessing who was to be made redundant and that another employee should have been made redundant instead of Applicant Respondent argued that there was no procedural unfairness in the redundancy as Applicant was advised soon after the decision was
made, was offered outplacement assistance and was paid a generous redundancy payment - Commission found that there was no
breach by Respondent of section 41 of the Minimum Conditions of Employment Act to warrant a finding of unfair dismissal Dismissed - Ms AV Ross -v- Diamond Offshore General Company - APPL 1133 of 2002 - WOOD C - 07/03/03 - Other Services ........

608

Complaint re breach of Shop and Warehouse (Wholesale and Retail Establishment) State Award 1977 No. R32 of 1976 - Claimants argued
that Respondent had breached the award in relation to matters including display of roster, overtime, annual leave, times and wages
record, other provisions and introduction of change - Further, Claimants argued that they were in effect Shop Assistants and not Store
Managers as this was in name only - Respondent argued that there was a no case submission as Respondent was not bound by the
award and Claimants were employed as Store Managers - Industrial Magistrate found that Respondent was bound by the award and
that the Claimants were employed as a Store Manager and were paid as a Store Manager - Further, Industrial Magistrate found that
they were not employed in any of the callings mentioned in the award - Dismissed - Mrs MA MacFarlane -v- Bed, Bath N. Table Pty
Ltd - M 234,236 of 2002 - Industrial Magistrate - Tarr IM - 07/03/03 - Personal & Household Good Rtlg ...............................................

1015

Conference referred re breach of the requirements of the PSM Act 1994 - Applicant Union argued that the employee had been subjected to
a campaign of intimidation, harassment and victimisation that would amount to workplace bullying, the employee was suffering
anxiety and it had been assessed that her work had been a critical and significant factor in its cause - Applicant Union sought orders
inter alia, that the Public Advocate cease and desist workplace bullying and provide the necessary assistance to relocate employee to a
suitable alternative position within the public sector - Respondent objected to and opposed the claims and the declaration and orders
being sought by the applicant - Public Service Arbitrator found inter alia, that there was not the 'repetitive' treatment or behaviour
necessary to establish the campaign alleged by the Union, that the evidence showed that the employee had not been subjected to a
campaign of intimidation, harassment and victimisation that would amount to workplace bullying and the orders sought by the Union
had not been made out - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of
Justice (Formerly known as Ministry Of Justice) - PSACR 20 of 2002 - Public Service Arbitrator - BEECH SC - 12/05/03 Government Administration.......................................................................................................................................................................

1167

CASUAL WORK
Complaint re breach of Restaurant, Tearoom and Catering Award 1979 No. R48/1978 - Claimant argued that she was entitled to annual
leave because although she was paid a casual rate she was in fact a part-time employee as evidenced by the regular hours, continuous
employment and the rosters that she was required to work - Respondents argued that she left on her own accord and that she was not
entitled to annual leave as she was a casual employee - Further, Respondents argued that she was a casual employee as evidenced by
the pay rate she received and that she was aware that she was being paid casual rates - Industrial Magistrate found that she was
working as a part-time employee notwithstanding that she was being paid a casual rate and thus she was entitled to annual leave Granted - Ms KJ Broadfoot -v- Andrew Ha C/- Paramount Bar & Cafe & Other - M 56 of 2002 - Industrial Magistrate - Cicchini IM 07/08/02 - Accommodatn, Cafes&Restaurants ..........................................................................................................................................
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CASUAL WORK—continued
Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and that there was a contract
of employment in place which had been breached - Further, Applicant argued that after a workplace accident had occurred he was
removed from the mine site and not offered any further work - Respondent argued that there was no requirement for Applicant to
return to the mine site and that ongoing offers of a similar nature were made - Commission found that contract of employment came to
an end by frustration, by the operation that the contract was brought to an end beyond the Respondent's control - Further, Commission
was not persuaded that in all the circumstances the Respondent did other than treat the Applicant fairly - Dismissed - Mr DW Helier v- Belminco Pty Ltd - APPL 1255 of 2001 - KENNER C - 06/12/02 - Services to Mining........................................................................

1041

Application re unfair dismissal - Applicant argued that the respondent had reacted aggressively to a query from her regarding the amount of
wages she was paid and she was dismissed - Respondent argued he did not dismiss the applicant, she was a casual employee, she was
not doing the cleaning work requested and he was aware of a rumour that the applicant was looking for work elsewhere - Commission
found inter alia, that applicant was unfairly dismissed, that reinstatement was impracticable and awarded compensation - Granted - Ms
RA Napoli -v- Kamel Lebeidi - Sugar Gum Restaurant - APPL 1778 of 1998 - BEECH SC - 08/02/99 - Accommodatn, Cafes &
Restaurants .................................................................................................................................................................................................

1242

CLASSIFICATION
3
Application to vary the Hospital Salaried Officers' Award 1968 No. 39 of 1968 to incorporate a new classification structure for clinical
psychologists and for the retrospective date of operation to have effect from 18 August 1997 - Applicant Union argued, inter alia, that
the complexity of the profession, amounts to a significant change in work value and this should be recognised with increases in salary
and the provision of a career structure for clinical psychologists - Respondents submitted numerous points and argued that the change
in work value for the profession had been accommodated in classification restructuring that took place early 1990s, that pressures now
being experienced by senior clinical psychologists could be overcome by the creation of more positions at higher levels and being
filled on a "competitive basis" - Further, the development of professional skills evidenced by the use of more sophisticated tests and
assessments and an involvement in direct patient referrals reflected normal development within a profession - Commission in Court
Session considered evidence, submissions, authorities and Wage Fixing Principles and concluded that there had been a net increase in
work value which was sufficient in the terms of the Work Value Principles, "to warrant the creation of a new classification or
upgrading to a higher classification", however, they had reservations about the claim in its current form - CICS sought that the parties
enter into discussions with a view to resolving the issues regarding the creation and filling more senior positions bearing in mind that
the positions previously at lower level would move to higher increments and levels; and the creation of new grades and definitions for
the establishment of higher level grades 3 to 5, and how those grades and definitions are to be reflected - CICS considered that there
were special circumstances within the terms of s.39 of the Act, which made it fair and right to grant some degree of retrospectivity in
the operation of any re-classification for clinical psychologists currently employed with the Respondents, who are re-classified as a
result of this decision - CICS set the operative date from the 1st September 2001 - Matter divided and Granted in Part - Hospital
Salaried Officers Association of Western Australia (Union of Workers) -v- Royal Perth Hospital & Others - P 39 of 1997 Commission in Court Session - COLEMAN CC/BEECH SC/SCOTT C - 16/12/02 - Health Services ......................................................

23

Application to vary Children's Services (Private) Award, Children's Services Consent Award 1984 and Child Care (Subsidised Centres)
Award - Applicant Union argued that the variation to the awards are substantially the same, to insert the recent changes to the
Community Services (Child Care) Regulations 1988 - Applicant Union sought to have inserted in each award a new classification for
an 'E Worker' which was a class of child care worker that had been recently created under the Regulations, also including
reimbursements of certain expenses - Respondent argued there was no objection to the creation of an E classification within the awards
however objected to two steps rates being inserted and opposed the application for the allowances - Commission found that the
applications were brought pursuant to the Statement of Principles in the 2001 State Wage Case decision and provided for the work
value changes - Further, Commission was satisfied that the creation of an E classification should be created pursuant to the Work
Value Principle and that the two step rates were properly struck and that the allowances should be allowed with concessions - Ordered
Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Bassendean Day Care
Centre - APPL 1280,1281,1282 of 2001 - SMITH C - 04/02/02 - Other Services ......................................................................................

958

Complaint re breach of Shop and Warehouse (Wholesale and Retail Establishment) State Award 1977 No. R32 of 1976 - Claimants argued
that Respondent had breached the award in relation to matters including display of roster, overtime, annual leave, times and wages
record, other provisions and introduction of change - Further, Claimants argued that they were in effect Shop Assistants and not Store
Managers as this was in name only - Respondent argued that there was a no case submission as Respondent was not bound by the
award and Claimants were employed as Store Managers - Industrial Magistrate found that Respondent was bound by the award and
that the Claimants were employed as a Store Manager and were paid as a Store Manager - Further, Industrial Magistrate found that
they were not employed in any of the callings mentioned in the award - Dismissed - Mrs MA MacFarlane -v- Bed, Bath N. Table Pty
Ltd - M 234,236 of 2002 - Industrial Magistrate - Tarr IM - 07/03/03 - Personal & Household Good Rtlg................................................

1015

Conference referred re refusal of Respondent to reclassify positions - Applicant Union argued that the Group-Worker positions have been
"transformed" into Juvenile Justice Officer position and sought order that the permanent officers whose positions have been
transformed to be reclassified with the positions - Respondent objected to and opposed the claim - Public Service Arbitrator reviewed
authorities and relevant Acts and found that although it had the jurisdiction in s.80E, it was the case that an Arbitrator exercising that
jurisdiction does not have the power to make an order directing a public service employer to act contrary to his or her obligations under
the Public Sector Management Act 1994 - Commission concluded inter alia, that the Union's claim was not able to be granted by virtue
of the legislative requirements for the appointment to public service positions - Dismissed - Civil Service Association of Western
Australia Incorporated -v- Hon Attorney General - PSACR 9,10 of 2003 - Public Service Arbitrator - BEECH SC - 15/05/03 Government Administration .......................................................................................................................................................................

1481

Appeals re reclassification of position - Parties agreed that the matter ought be dealt with by the Arbitrator on the basis of written
submission - Public Service Arbitrator reviewed authorities and submissions and found that there was no industrial matter upon which
Commission could exercise jurisdiction because at the time the Appellants filed Notices of Appeal, their employment was the subject
of a Workplace Agreement pursuant to the Workplace Agreement Act 1993 - Dismissed for want of jurisdiction - Mr P Brash -vWorkCover W.A - PSA 5,7,8 of 2000 - Public Service Arbitrator - SCOTT C - 22/05/03 - Government Administration ..........................

1551

COMPENSATION
2
Appeal against Decision of Commission (82WAIG2188) re unfair dismissal - First Appeal No. FBA38/2002 - Appellant grounds of appeal
was against the declaration that she was not dismissed in January 2001 and the order for compensation insofar as it "failed" to take
account of the income that Appellant would likely have received from her participation in the on-call roster system operated by the
Respondent - Second Appeal No. FBA39/2002 - Cross appeal by Respondent appealing against part of the decision relating to the
Appellant's dismissal and her entitlement to compensation being a casual employee - Full Bench reviewed authorities, all of the
evidence and material and all of the submissions, and found that there has been no error in the exercise of the discretion as alleged
established, and no ground of appeal had been made out - Dismissed - Mrs CJ Byrne -v- Brian Ferrall Twaddle t/a Mount Hospital
Pharmacy - FBA 38,39 of 2002 - Full Bench - SHARKEY P/GREGOR C/SCOTT C - 20/12/02 - Health Services ..................................

5

Application re unfair dismissal - Applicant argued that dismissal was unfair because Respondent had to make a choice between his family
or her and he chose his family and also asked Applicant what it would take to have her leave her job quietly - Further, Applicant
argued that Respondent alleged that she had misappropriated money which was not the case and established that it was not the case Respondent argued that Applicant had agreed to resign, the basis of the resignation was that she be paid her entitlements plus two
week's pay and at the time he believed that Applicant had written cheques in the amounts which he thought was inappropriate and he
attempted to stop payment - Commission found that the relationship came to an end by the dismissal of Applicant in the circumstances
where Respondent was trying to balance competing obligations of Applicant as an employee and family obligations - Further,
Commission found that Applicant had never misappropriated money and that Applicant had been the subject to damaging rumours that
she had misappropriated the Respondent's funds - Finally, Commission awarded six months compensation - Granted - Mrs KM
Bristow -v- Bay of Isles Aboriginal community Inc. - APPL 873 of 2002 - GREGOR C - 09/12/02 - Community Services .....................

150
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Application re unfair dismissal seeking compensation - Applicant argued that in all of the circumstances, given the lack of procedural
fairness, his termination was unfair on the basis that the requirements under s.41 of the Minimum Conditions Employment Act 1993
were not met - Respondent argued there was no unfair dismissal, that the onus on the Applicant to demonstrate that he was unfairly
terminated had not been made out and that there was no breach of s.41 of the MCE Act as numerous discussions were held with the
Applicant, and consultation took place in order to avoid or minimise the effect of significant change on the Applicant - Commission
reviewed authorities, Part 5 of the MCEA and found that Applicant was treated unfairly on the basis that he was not given sufficient
notice of his termination in order to canvass alternatives, that it was also clear that the requirements of Part 5 of the MCEA in relation
to attend job interviews were not met by the Respondent and given that the Applicant was afforded insufficient notice and was not
given time to attend job interviews, his termination was unfair - However, given that the Applicant was paid a redundancy payment of
26 weeks' pay and five weeks' pay in lieu of notice, Commission concluded that the amount of five weeks' pay as compensation was to
be offset against these payment, thus no monies were due to be paid to the Applicant - Dismissed - Mr PJ Caffery -v- Chubb Security
Australia Pty Ltd t/as Chubb Protective Services - APPL 390 of 2002 - HARRISON C - 02/12/02 - Personal and Other Services ...........

155

Application re unfair dismissal - Applicant argued that Respondent had terminated Applicant unfairly by not giving any warning that his
services were to be terminated - Further, Applicant argued that as an agent he should also be given the benefits as an employee Respondent argued that Applicant was an independent contractor and not an employee and was paid one month's retainer on
termination as business was suffering a downturn - Commission considered whether Applicant operated under a contract of service or a
contract for service and determined that the Commission was guided by what the parties intended - Commission found that Applicant
clearly viewed himself as an agent and found that the arrangement of the parties was one where Applicant was not seen by either party
as one of employer and employee and dismissed the application for want of jurisdiction - Dismissed for want of jurisdiction - Mr B
Ryder -v- Beaulieu of Australia Limited - APPL 2307 of 2001 - WOOD C - 20/12/02 - Other Manufacturing.........................................

168

2

Appeal against Decision of Commission (82WAIG1298) re unfair dismissal - Appellant argued that Commissioner failed to direct himself
as to the onus of proof with respect to the issue of probation and ought to have found that the onus of proof was with Respondent and
ought to have found that Respondent on the balance of probabilities had failed to prove that a three month probationary period applied
to the Appellant's employment contract - Respondent opposed the appeal - Full Bench found that this was a discretionary decision and
the principle applied was that Full Bench had no warrant to interfere with the decision unless Appellant established that there was a
miscarriage of the exercise of discretion at first instance - Full Bench found that the discretion was miscarried according to the
principles from the evidence given by Appellant and upheld the Appeal - Appeal upheld and the decision at first instance varied - Mr R
Koster -v- Volute Pty Ltd trading as Catt Design - FBA 32 of 2002 - Full Bench - SHARKEY P/GREGOR C/HARRISON C 08/01/03 - Other Manufacturing.................................................................................................................................................................

225

Application re unfair dismissal - Applicant argued that dismissal was unfair because Respondent gave him no warnings about his
performance, that he had only twice not turned up to work due to illness and was terminated in a summary fashion without reason and
in an inappropriate manner - Respondent argued that Applicant was a casual employee, and as one hour's pay in lieu of notice was
given as provided for in the Award, Applicant was lawfully terminated - Further, Respondent argued that there were good reasons to
terminate because he was not turning up to work and there were complaints about Applicant's attitude and his cleaning standards Commission found Applicant was denied procedural fairness given the way he was terminated, that he was not given any notice when
Respondent effected his termination and as reinstatement was impracticable, compensation was awarded - Granted - Mr SVC Datta -vMastercare Property Services (WA) Pty Ltd - APPL 826 of 2002 - HARRISON C - 22/01/03 - Business Services ..................................

327

Application re unfair dismissal seeking reinstatement - Applicant argued that there was no reason for his termination, that he was denied
natural justice in relation to the procedure adopted by the Respondent to terminate him and that Respondent should not have formed
the view that he had misconducted himself given that the original conviction had been quashed on appeal and the DPP determined not
to proceed with a retrial - Respondent argued that Commission lacked jurisdiction to deal with the matter as the Applicant was on a
fixed term contract which expired due to the effluxion of time - Further, Respondent argued inter alia, that the Applicant's termination
was capable of being effected given the evidence before the jury at first instance, and the jury's decision in finding Applicant guilty Commission found on facts and was satisfied on balance that Respondent had not demonstrated that Applicant was guilty of
misconduct justifying summary dismissal - Commission found that Applicant was treated unfairly and harshly and was denied
procedural fairness in relation to the way these allegations were put to him - Further, Commission found that Respondent's conduct on
this occasion was extremely callous and oppressive and ordered compensation in lieu of reinstatement - Upheld and Order Issued - " I"
-v- Mr Paul Albert Director General Department of Education Western Australia - APPL 347 of 2002 - HARRISON C - 15/01/03 –
Education ...................................................................................................................................................................................................

335

Application re unfair dismissal - Applicant argued that dismissal was unfair because she was terminated without warning, that she was
unaware that Respondent was dissatisfied with her performance until the day she was terminated and sought compensation Respondent argued that Applicant was dismissed on the grounds of unsatisfactory performance and poor attitude and that Applicant
had been counselled on a number of occasion about her unsatisfactory performance prior to the termination of her employment Commission found that Respondent had made up their mind to terminate Applicant's employment about six weeks before they did so
and could have warned Applicant that she had six weeks to improve but did not do so - Further, Commission found that Applicant was
unfairly dismissed and that reinstatement was not practical and awarded compensation - Granted - Mrs C Johnson -v- Millswan
holdings Pty Ltd ACN 063 694 299 T/A Drivewest Car Rentals - APPL 1076 of 2002 - SMITH C - 31/01/03 - Motor Vehicle Rtlg &
Services .....................................................................................................................................................................................................

348

Application re unfair dismissal seeking orders pursuant to s.23A of the I.R. Act - Applicant argued that at no time had the quality of his
workmanship been raised as an issue with him, nor had he been warned that his position was in jeopardy - Respondent argued inter
alia, that Applicant was warned verbally on several occasions that he must be accountable for the quality of printing produced and that
strict checking procedures had to be complied with, however, he did not do so and continued to produce work of poor standard Commission found that Applicant did identify the difficulties with the quality of printing and chemicals used, that he made every effort
to resolve them and that he was hindered in that process by the Respondent providing incorrect chemicals - Commission further found
that Respondent's conduct was premeditated, that Applicant was dismissed in a summary fashion, therefore, dismissal was unfair and
awarded compensation - Granted - Mr J Leeson -v- Classic FB Holdings - APPL 701 of 2002 - GREGOR C - 03/02/03 - Other
Services .....................................................................................................................................................................................................

355

Application re unfair dismissal - Applicant argued that dismissal was unfair because she was on probation at the time and she did not
receive any kind of feedback or warning that her employment was not viewed positively or that Respondent was not satisfied with her
work - Respondent argued that Applicant was not meeting the required standard of performance - Commission found on evidence that
Applicant's dismissal was unfair because Applicant was not given targets, budgets or levels of competent performance to meet and she
would not have known how she was performing relevant to any set target - Commission found that reinstatement was impracticable
and ordered compensation - Granted - Mrs L McDade -v- Paceway Mitsubishi - APPL 1649 of 2002 - BEECH SC - 14/01/03 - Motor
Vehicle Rtlg & Services.............................................................................................................................................................................

358

Application re unfair dismissal - Applicant argued that the dismissal was unfair because Applicant had tendered her resignation or offered
to resign but was told by Respondent to "piss off" - Respondent opposed the application and had sought an adjournment but presented
no evidence - Commission dismissed the application for an adjournment and found in favour of Applicant in that Applicant was
dismissed summarily and did not resign from her employment - Further, Commission found that reinstatement was not an option and
awarded compensation - Granted - Ms SM Theil -Harkin -v- Elizabeth Wiese & Associates, Solicitors - APPL 886 of 2002 - WOOD C
- 21/01/03 - Other Services ........................................................................................................................................................................

369
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2
Appeal against Decision of Commission (82WAIG2690) re unfair dismissal and contractual entitlements - There were two appeals against
the Decision of the Commission and both were heard together - Appellant Respondent argued that Commissioner erred in law in
finding that Applicant had been unfairly dismissed due to absence of reasonable notice and that Commissioner erred in law in finding
that there was a failure to pay Applicant redundancy payment and a contractual entitlement for unpaid call outs - Appellant Applicant
argued that Commissioner failed to take into account relevant factors namely the time that Appellant would take to return to previous
remuneration levels and the consequent failure to compensate Appellant Applicant for such loss and injury - Full Bench found that the
dismissal correctly was found to be harsh, oppressive and unfair because only three days notice of termination of the contract was
given when three months notice was what should be implied - Further, Full Bench found that the loss caused by the unfair dismissal
was the loss of reasonable notice quantifiable at and compensate by an amount equal to three months salary as ordered - Further, Full
Bench dismissed Appeal No. FBA 47 of 2002 and Upheld Appeal No FBA 48 of 2002 in part and varied the decision at first instance
by ordering the payment of an amount equal to one month's salary for compensation in addition to that already ordered to be paid Orders issued - EPath WA Pty Ltd -v- Mr I Adriansz - FBA 47, 48 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC 21/02/03 - Health Services..........................................................................................................................................................................

454

2

Appeal against Decision of Commission (82WAIG1298) re unfair dismissal - Full Bench issed supplementary reasons for decision
regarding that monies might have been paid in reduction to the amount which the order subsequently ordered or will order to be paid
was not a matter for the Full Bench - Further, Full Bench found that the part payment of the amount of the order was not a relevant
matter to the order made - Order issued - Mr R Koster -v- Volute Pty Ltd trading as Catt Design - FBA 32 of 2002 - Full Bench SHARKEY P/GREGOR C/HARRISON C - 12/02/03 - Other Manufacturing...........................................................................................

465

Complaint re breach of Workplace Agreement re unfair dismissal - Complainant argued that dismissal was unfair and sought reinstatement
or compensation and that Defendant had failed to pay him entitlements under the workplace agreement including annual leave and sick
leave - Defendant argued that Complainant had misappropriated money and also that Complainant had been overpaid owing Defendant
approximately $2000 - Industrial Magistrate found that Complainant had been unfairly dismissed and there was no evidence
established that monies had been misappropriated - Further, Complainant was entitled to annual leave, sick leave and other
remuneration - Reasons for Decision Issued - Mr ID Riley -v- Healy Airconditioning Pty Ltd - CP 1 of 2001 - Industrial Magistrate Cicchini IM - 15/08/01 - Personal & Household Good W/sg......................................................................................................................

556

Application re unfair dismissal and contractual entitlements - Applicant argued that termination was unfair because she was given
insufficient notice and was harsh in the way it was effected and sought compensation - Respondent argued that the reason to terminate
Applicant's contract of employment was due to a redundancy situation and the process of effecting Applicant's termination was not
unfair - Commission found that Applicant was terminated for a valid reason but was not given adequate notice due to the termination,
the actual notice was too short and unreasonable - Further, Commission found that reinstatement was impracticable and awarded
compensation - Upheld and Order Issued - Ms R Clements -v- Caldera Nominees Pty Ltd ABN 96276831947 T/as Harrington Brokers
- APPL 1093 of 2002 - HARRISON C - 28/02/03 - Insurance ...................................................................................................................

587

Application re unfair dismissal - Applicant argued that Respondent had breached section 41 of the Minimum Conditions of Employment
Act 1993 in that it did not properly discuss or inform Applicant of its decision to restructure, did not provide proper criteria for
assessing who was to be made redundant and that another employee should have been made redundant instead of Applicant Respondent argued that there was no procedural unfairness in the redundancy as Applicant was advised soon after the decision was
made, was offered outplacement assistance and was paid a generous redundancy payment - Commission found that there was no
breach by Respondent of section 41 of the Minimum Conditions of Employment Act to warrant a finding of unfair dismissal Dismissed - Ms AV Ross -v- Diamond Offshore General Company - APPL 1133 of 2002 - WOOD C - 07/03/03 - Other Services .........

608

2

Appeal against Decision of Commission (82WAIG2690) re unfair dismissal and contractual entitlements - Solicitors for the Respondent
wrote to the Commission requesting that the figure of compensation as contained in the Order of the Full Bench be amended because it
was an incorrect figure and did not reflect the reasons for decision of the Full Bench - Full Bench concluded that pursuant to
s.27(1)(m), it had jurisdiction to correct the order because the matter was still before the Commission until the 'slip rule error' in its
order was corrected to reflect its decision - Supplementary Reasons for Decision and Correcting Order Issued - Mr I Adriansz -vEPath WA Pty Ltd - FBA 48 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 28/03/03 - Health Services.................

917

2

Appeal against Decision of Commission (82WAIG3020) re unfair dismissal and contractual entitlements - Appellant argued that
Commissioner erred in not finding that the dismissal was wrongful and erred in holding that there were implied in the Appellant's
contract of employment the terms and conditions of Respondent's drug and alcohol policy - Further, Commissioner erred in not finding
the Respondent's direction that Appellant undergo a random drug and alcohol test was unlawful and unreasonable and its subsequent
conduct was unlawful, unreasonable and unfair and that Commissioner erred in not holding that the dismissal was harsh, oppressive or
unfair - Respondent opposed the appeal - Full Bench found that Appellant's employment was governed by the Award and was harshly,
oppressively or unfairly dismissed and that Commission should have found the Respondent had effected an unfair dismissal - Further,
Full Bench found that the grounds were made out and that Full Bench was entitled to substitute the exercise of its discretion for that of
the Commission at first instance applying the findings that should have been made - Appeal upheld and decision at first instance
suspended and remitted to a Commissioner - Ms DCD Larkin -v- Boral Construction Materials Group Ltd - FBA 49 of 2002 - Full
Bench - SHARKEY P/COLEMAN CC/BEECH SC - 20/03/03 - Other Mining.........................................................................................

929

Application re unfair dismissal and contractual entitlements - Applicant argued that the dismissal was unfair because safety issues were
never raised and were not an issue and sought compensation - Further, Applicant sought benefits under his contract of employment in
relation to notice of termination - Respondent denied Applicant was unfairly terminated and argued that Applicant was not due any
monies pursuant to his contract of employment - Further, Respondent argued that it was appropriate to terminate Applicant's contract
of employment as Applicant continually defied instructions and had received adequate warnings regarding his performance and safety
record - Commission found Respondent may have had some concerns about aspects of the Applicant's performance however these
concerns were never relayed to the Applicant and there was no warning - Further Commission found that there was no substantive
reason for the termination of Applicant's contract of service which was procedurally unfair and that Applicant was not given sufficient
opportunity to respond to the allegations against him - Commission found that Applicant was unfairly terminated and awarded
compensation and was also awarded contractual benefits which consisted of underpayment of notice and vehicle expenses - Upheld,
compensation awarded and contractual benefits partially granted - Mr A Cockram -v- Emporio Homes Pty Ltd, Patricia Edingertha
Emporio Property Consultants - APPL 1043 of 2002 - HARRISON C - 18/03/03 - General Construction ................................................

1026

Application re harsh, oppressive and unfair dismissal seeking compensation - Applicant argued that she did not resign from her
employment but was unfairly dismissed because of an accusation of theft - Respondent argued that he was not accusing Applicant of
any wrongdoing, that he requested Applicant to drop off the keys after Applicant advised him that she was finishing because she was
starting a new job - Commission reviewed authorities and found on evidence that Applicant was dismissed and the dismissal was harsh
oppressive and unfair - Further, with regard to compensation, Commission found that in the absence of any evidence to make findings,
it was not open to determine any compensation for loss as the Applicant had failed to establish it - Declaration Issued - Ms SE Dunn v- Brian Bentley and Pauline Bentley and Joseph Sherlock in partnership T/A Video Ezy Woodbridge - APPL 1192 of 2002 KENNER C - 04/04/03 - Personal Services................................................................................................................................................

1033

Application re unfair dismissal - Applicant argued that dismissal was unfair because of the manner it was conducted, that she felt
humiliated and devastated by her treatment by Respondent, and that she was also not given any notice or opportunity to discuss the
matter - Respondent argued that Applicant had been made redundant effective immediately as there was no other roles available for her
in the organisation, that she was paid four weeks' redundancy payment and that the redundancy was genuine - Commission found that
Applicant was unfairly dismissed as the Minimum Conditions of Employment Act had not been complied with in a number of respects
- Further, Commission found that reinstatement was impracticable and ordered that Applicant be paid notice payment, compensation
and injury - Upheld and Order Issued - Ms JL Fitzgerald -v- Telis Pty Ltd - APPL 576 of 2002 - HARRISON C - 20/03/03 - Other
Services ......................................................................................................................................................................................................

1036

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1601

CUMULATIVE DIGEST—continued
Page
COMPENSATION—continued
Application re unfair dismissal and contractual entitlements - Applicant argued that employment terminated without notice on his return
from holidays and found upon a visit for severance pay a new manager had been appointed - Applicant sought compensation and the
reimbursement of court costs - Respondent failed to appear - Commission reviewed authorities and found that Applicant was
terminated, that he was denied procedural fairness as no warnings were given to him, that no notice was given to him that he was to be
terminated nor was the Applicant paid any monies in lieu of notice on termination, nor was the Applicant given the opportunity to
discuss the Respondent's view that it could no longer afford to pay the Applicant - Further, Commission found that Applicant was
unfairly terminated both substantively and procedurally and awarded compensation in lieu of reinstatement, and denied benefits Commission was not satisfied that the circumstances of this matter were such as to warrant an order for costs against the Respondent Upheld and Order Issued - Mr SN Kirkham -v- Premium Partners Pty Ltd t/as Allsteel Designs - APPL 1130 of 2002 - HARRISON C
- 28/03/03 - General Construction..............................................................................................................................................................

1050

Application re unfair dismissal seeking compensation - Applicant argued he believed he went about his job is a safe manner, the respondent
did not raise any complaints about his approach to work although on a number of occasions safety had been brought to his attention
and he was not given an opportunity to explain his story - Respondent argued the applicant's performance was acceptable except his
attitude to safety and because of continued breaches of safety in the best interests of work colleagues and in accordance with the
Respondent's duty of care the applicant was dismissed - Commission found that the applicant knew that there were concerns held by
the respondent in regard to safety issues and even though the termination was procedurally flawed, the termination could not be
categorised as harsh, oppressive or unfair - Dismissed - Mr JSM Babbage -v- Tony Sadler Pty Ltd - APPL 1764 of 2002 - GREGOR C
- 05/05/03 - Personal & Household Good Rtlg...........................................................................................................................................

1179

Application re unfair dismissal and denied contractual entitlements - Applicant argued the dismissal was unfair as the respondents refused
to re-engage him upon his return from leave, that he made several attempts to contact the respondents to advise them of his availability
for work upon his return from leave and that he should be paid denied contractual entitlements, pay in lieu of notice, reimbursement for
fuel and purchases of materials and pro rata annual leave - Respondents argued they did not dismiss applicant, that his employment
was of a casual nature, he did not regularly work 38 to 40 hours per week and that his employment was not covered by an award Further, that Applicant was not entitled to notice or pro-rata annual leave, that applicant did not make any arrangements to take a
period of leave and there was no indication from the applicant that he intended to return to work - Commission found inter alia, that in
the circumstances of there being no application to extend time then the application was automatically out of time, that applicant's
employment could not be regarded as casual for the purpose of any considerations of the employment contract coming to an end and as
the applicant bears the onus of proving his case, and as Commission was unable to conclude in his favour, on the basis of the evidence
having equal weight, then unfortunately for the applicant his case in respect of the unfair dismissal claim must fail - Further,
Commission found that the claim for denied contractual entitlements and re-imbursement of expense of purchasing materials had been
made out - Ordered Accordingly - Mr JG Bethell -v- Peter Raymond & Caroline A Hunt trading as PR Hunt Builders - APPL 1724 of
2002 - SCOTT C - 08/04/03 - Construction Trade Services.......................................................................................................................

1181

Application re unfair dismissal seeking compensation - Applicant argued that she was not aware of formal disciplinary proceedings against
her, she was not warned of the consequences of her alleged poor performance, she did not receive any written warnings, was not
advised that her employment was in jeopardy, she was dismissed whilst on sick leave and the dismissal therefore was unlawful Respondent argued that the Applicant was dismissed as she did not assist the Industrial Officer as required in her contract, did not
attend for work during her required hours, shed was away from work during the day without authorisation or advising anyone and that
she was seeking to repudiate her contract - Commission found the Applicant's treatment fell short of any sense of fairness, was not in
accordance with her contract of employment, that dismissal was unfair and an order was issued awarding compensation - Order Issued
- Ms M Hunter -v- Curtin Academic Staff Association - APPL 933 of 2002 - WOOD C - 08/04/03 - Education ......................................

1204

Application re unfair dismissal seeking compensation - Applicant argued she was unfairly dismissed by the respondent as a consequence of
the disclosure of a federal police clearance - Respondent argued that the applicant was not unfairly dismissed and denies that it
employed the applicant on the basis of what is described as a conditional offer of employment - Commission found that applicant was
offered employment by the respondent, that the employment offer was conditional upon the satisfaction of a term that a federal police
clearance was furnished by applicant and that it was open for the respondent to withdraw the offer on the basis that the condition
precedent in the contract was not satisfied - Dismissed - Mrs JL Issit -v- Synergy - APPL 1459 of 2002 - KENNER C - 07/03/03 Business Services.......................................................................................................................................................................................

1212

Application re unfair dismissal and contractual entitlements seeking two seeks' pay in lieu of notice - Applicant argued that he was
threatened by Respondent to resign immediately otherwise monies owed to him would be withheld, was not allowed to work out his
notice period, was given no warnings about his performance and his termination was unfair as no proper process was followed in
effecting the termination - Respondent argued that there was no dismissal, that Applicant resigned of his own volition and as Applicant
resigned, no notice period was due - Commission reviewed authorities and found that Applicant was terminated at the instigation of the
employer, thus a dismissal did take place - Further, Commission found that the Applicant was denied procedural fairness, that he was
not given notice of his termination, that he was not given opportunity to respond to the issues, therefore termination was both
substantively and procedurally - Commission awarded payment of two weeks' notice in accordance with the Award and also awarded
compensation for loss - Upheld and Orders Issued - Mr ALC Lewis -v- Eastmere Nominees Pty Ltd - APPL 1377 of 2002 HARRISON C - 04/04/03 ..........................................................................................................................................................................

1218

Application re unfair dismissal and contractual entitlements seeking compensation, salary in lieu of notice, payment for bonuses, accrued
annual leave, superannuation contributions and overtime payments - Applicant argued that there was no valid reason for her dismissal
and that she was never warned her employment was in jeopardy, by reason of financial performance or otherwise - Respondent argued
that Applicant's dismissal was for financial reasons, that Applicant had also breached her contract of employment by arranging
placement of a friend on a without fee basis and that she displayed gross disloyalty by seeking alternative employment whilst she was
engaged by the Respondent - Commission reviewed authorities, MCE Act and found inter alia, that there was a substantive and
justifiable reason for the termination of the Applicant's employment and that Applicant had not established her claims - Dismissed - A
McNamara -v- Loton Holdings Pty Ltd (ACN 00 - APPL 2223 of 2001 - KENNER C - 01/05/03 - Business Services ............................

1224

Application re unfair dismissal - Applicant argued he should not have been chosen for redundancy as the process lacked fairness, he had no
knowledge of, or input to, how the assessment was made, the decision making process leading to him being made redundant was
flawed and the comparison document drawn up by the respondent was inaccurate - Further, Applicant argued he was not given an
opportunity to demonstrate his capacities given the nature of the process adopted by the respondent or any opportunity to canvass
alternatives to termination and he was not working on the project that the respondent lost when he was made redundant - Respondent
argued they had the right to decide which employees were to be made redundant, that it was not unusual when a major contract was
lost for employees to be made redundant, that after evaluating all the supervisors it was appropriate for the respondent to choose the
applicant for redundancy and that it was appropriate to terminate the applicant's contract of employment in preference to that of
another employee - Commission found s.41 and s.43 of the Minimum Conditions of Employment Act were not met or complied with
by the respondent, the process adopted by the respondent was unfair, inappropriate and callous and the applicant was denied procedural
fairness and natural justice in relation to this process - Further, Applicant was not given an opportunity to demonstrate why he should
not be chosen for redundancy and an order was issued alleging unfair dismissal and awarding compensation - Ordered Accordingly Mr DS Morris -v- ABB Australia Pty Ltd - APPL 276 of 2002 - HARRISON C - 11/04/03 - Business Services ......................................

1236

Application re unfair dismissal - Applicant argued that the respondent had reacted aggressively to a query from her regarding the amount of
wages she was paid and she was dismissed - Respondent argued he did not dismiss the applicant, she was a casual employee, she was
not doing the cleaning work requested and he was aware of a rumour that the applicant was looking for work elsewhere - Commission
found inter alia, that applicant was unfairly dismissed, that reinstatement was impracticable and awarded compensation - Granted - Ms
RA Napoli -v- Kamel Lebeidi - Sugar Gum Restaurant - APPL 1778 of 1998 - BEECH SC - 08/02/99 - Accommodation, Cafes &
Restaurants ................................................................................................................................................................................................

1242
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COMPENSATION—continued
Application for extension of time to file an application re unfair dismissal - Applicant argued that upon receiving advice from a government
department she did commence an application in the Equal Opportunity Commission very promptly, that in subsequent to a discussion
with a person at the EOC, she was advised that she could commence proceedings in this Commission and that at no time was she aware
of the 28 day time limit to lodge an application - Commission found on evidence that applicant had acted promptly on all advice given
to her, that she was unaware of the 28 day time limit and that the respondent was not able to inform the Commission of any prejudice
beyond that which would normally be expected, that is, the prejudice of having to defend proceedings brought against it - Granted - LI
Pearce -v- Tomlinson Ltd - APPL 90 of 2003 - KENNER C - 11/04/03.....................................................................................................

1247

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued that Respondent had a history of
unfairness towards her and as a result of discussion on the last working day prior to her dismissal, she was informed by Respondent
that she was to be paid $13.00 per hour for all duties and that she could either accept it or "go and walk" - Applicant further argued that
she was not given any reason other than that she was not wanted any more - Respondent argued that as a casual employee Applicant
only had one hour's notice to leave her employment and she only had to be given one hour's notice of termination and that Applicant
breached her contract of employment by not working out her notice - Commission found on evidence that Applicant was a casual
employee, that Applicant's employment was terminated due to a restructure, however, Respondent's decision not to tell Applicant of
her dismissal until one hour before her rostered finishing time showed absolutely no consideration to the consequences for Applicant or
her circumstances - Further, Commission found that Applicant's dismissal, thought lawful, was nevertheless harsh, oppressive and
unfair, that reinstatement was impracticable and awarded compensation and contractual entitlements claim - Granted - Ms M Slatter -vCityfire Holdings Pty Ltd T/A Skaters on Ice - APPL 1495 of 2002 - BEECH SC - 15/04/03 - Sport and Recreation ...............................

1254

Application re unfair dismissal seeking compensation - Applicant argued he was not given any warning or any reason for his dismissal, that
there was no opportunity for discussion with the respondent about reduction of working hours or resolution of the issue - Respondent
argued the dismissal came about due to a history of bad work performance that caused the respondent to suffer financially, that the
financial pressures created by applicant were such it was no longer possible to employ him and at the same time deal with the
improvement of the respondent's financial circumstances - Commission found there were some malafidies in the conduct of the
respondent in respect to their answer to the claim for unfair dismissal - Further, that applicant was dismissed summarily, there was no
ground to support a dismissal for misconduct, therefore there was no ground on which to base summary termination and an order was
issued awarding compensation - Granted - Mr GC Sutton -v- Audio Visual Technical Services - APPL 398 of 2002 - GREGOR C 30/04/02 - Motion Picture Radio & TV Serv ..............................................................................................................................................

1258

Conference referred re alleged summary dismissal seeking compensation and denied contractual entitlements - Applicant Union argued that
employee was unfairly summarily dismissed following the tender of his resignation by the giving of one month's notice in writing to
the Respondent and that employee had a contractual entitlement to payment of overtime that arose out of his attendance at mandatory
company training - Respondent objected to and opposed the claims and argued that employee's refusal to be available to go offshore
whilst the contract remained on foot was unacceptable and Respondent had no alternative but to bring the employment to an end Commission reviewed authorities and found inter alia, that employee had not made out his claim for unfair dismissal because whilst
the employment contract remained on foot, the requirement to attend from time to time offshore, as part of his duties, was an essential
condition of his employment, that his refusal was deliberate or "wilful" and the effect of employee's repudiation was to say to the
Respondent he was only prepared to perform his contract of employment in a fundamentally different way to that which he was
obliged to do - Commission concluded that employee should be paid at time and one half for the Saturdays he attended the training
course, for the 24 hours on the out bound journey to France and 24 hours at double time for Sunday travel - Upheld in Part - The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Schlumberger Oilfield Australia Pty Ltd ABN
26003264597 - CR 39 of 2002 - KENNER C - 18/12/02 - Services to Mining...........................................................................................

1268

2

Appeal against Decision of Commission (83WAIG155) re dismissed claim for compensation - Appellant argued that the learned
Commissioner erred in law in dismissing his claim for compensation after finding that the termination of employment was unfair and
in that respect the Commission failed to properly assess his loss arising from the unfair dismissal and was in error in taking into
account entitlements paid by the respondent in the termination of employment arising from his redundancy - Appellant sought that
there be a payment of compensation by the respondent, assessed for the loss that he suffered from the date of dismissal to the date of
hearing - Full Bench applied legal principles and found that the Commissioner at first instance made no error in finding as she did, that
Appellant suffered no loss because of the amount which he was paid, and no loss could or should be found to have been established Further, Full Bench found that there was no error established in the exercise of the discretion and no ground of appeal had been made
out - Dismissed - Mr PJ Caffery -v- Chubb Security Australia Pty Ltd t/as Chubb Protective Services - FBA 54 of 2002 - Full Bench SHARKEY P/COLEMAN CC/BEECH SC - 01/05/03 - Personal and Other Services ...............................................................................

1381

Application re unfair dismissal seeking compensation - Applicant argued when she commenced with the respondent there was no order to
the office, the respondent requested that she sort out the mess in the office and it was up to her to organise the smooth functioning of
the office - Applicant also argued she was not given a warning or told that her position was in jeopardy - Respondent argued the
standard of work and full scope of the job were explained clearly to the applicant, the manner in which her main duties were carried
out was far from acceptable and did not meet the standards discussed on commencement of her employment - Further, respondent
argued that Applicant was granted three extensions on her probation period, that Respondent discussed the problems with her regularly
but no improvements were made - Commission found that any difficulties that arose did so from lack of instruction and
communication from the Respondent - Further, Commission found that applicant was not afforded a fair go all round and was
dismissed unfairly - Granted, Supplementary Reasons for Decision and Order Issued - Mrs AJ Harvey -v- LRC Pty Ltd - APPL 1497
of 2002 - WOOD C - 23/05/03 - Business Services....................................................................................................................................

1512

Application re unfair dismissal - Applicant argued the respondent did not demonstrate sufficient reason for summary dismissal, it was not
clear that the respondent required written permission to open the pool outside normal hours, much of the evidence relied upon by the
respondent in regard to her misconduct was based on hearsay, money collected from each triathlon was not used for her personal gain
and the respondent was aware of the triathlons taking place so there was no breach of Schedule A. - Clause 16 of the respondent's
contract - Respondent argued the applicant breached the respondent's contract and the applicant misconducted herself sufficient to
warrant summary dismissal - Commission found the respondent had not demonstrated that the applicant was guilty of gross
misconduct justifying summary dismissal, the applicant was treated unfairly and harshly because she was not given sufficient
opportunity to defend herself and the respondent did not conduct a full and comprehensive investigation into the events surrounding
the applicant's termination - Commission also found that the applicant was not afforded 'a fair go all round' - Upheld and Order Issued Mrs FA Webster -v- Prestige Property Management Services - Mr Rod Stewart - APPL 737 of 2002 - HARRISON C - 09/05/03 Community Services ..................................................................................................................................................................................

1529

Conference referred re unfair dismissal - Applicant Union argued its member was unfairly dismissed by the respondent for reasons of
redundancy, that there was no valid reason for the dismissal and the dismissal was unfair and unjust - Respondent argued the
termination was fair due to reduction of work and requested the application be dismissed - Commission found that when Respondent
brought the employment contract to an end it did not comply with the requirements of Part 5 of the MCE nor did it comply with Clause
32 or 32A of the Award - Further, Commission reviewed authorities and found that not only the dismissal was unfair for the manner in
which it was given, it was unfair because of the circumstances in which it was given and amounts to an abuse of the employers right to
terminate - Commission applied principles and found that applicant member had been compensated in excess of his loss already and
for that reason there was no compensation orderable or payable to him pursuant to the Act - Ordered Accordingly - AUTO, FOOD,
METAL, ENGIN UNION -v- Seagate Structural Engineering Pty Ltd - CR 267 of 2002 - GREGOR C - 13/05/03 - Metal Product
Manufacturing ............................................................................................................................................................................................
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Conference referred re shift allowance - Applicant Union sought a declaration that a contractual entitlement existed that Groupworkers and
Senior Groupworkers employed by the Respondent be paid the Commuted Shift Allowance when in receipt of workers' compensation
benefits - Applicant Union argued that it was neither equitable nor in good conscience that the Respondent should withdraw the
entitlement unilaterally - Respondent opposed the claim and argued that the declaration should not be granted - Further, Respondent
argued inter alia, that Applicant had not met the tests necessary to demonstrate that the condition of payment of the Allowance was
sufficiently well known or acquiesced in that it could be assumed by everyone entering into a contract that it would form part of the
contract - Public Service Arbitrator applied tests and found that the evidence failed to meet one of the four essential tests, and it was
unable to determine that a contractual entitlement existed in that regard - Further, PSA made no findings and drew no conclusions to
the Applicant's argument regarding Respondent's alleged unilateral withdrawal of the payment as it had not been the subject of
evidence, and was not properly before the Commission - Dismissed - Civil Service Association of Western Australia Incorporated -vDirector General, Department of Justice - PSACR 56 of 2002 - SCOTT C - 11/02/03 - Government Administration...............................

295

Conference referred re alleged refusal to allow Applicant Union official access to the Respondents' workplace - Applicant Union argued
that the rights of entry for union officials became a statutory code introduced by the Labour Relations Reform Act 2002 dealing with
rights of entry into premises where relevant employees work - Further, Applicant Union submitted that the Commission did not have
the jurisdiction to declare the parties rights as to right of entry under the Industrial Relations Act 1979 - Respondent argued that the Act
did not preclude the Commission from making an order that union officials be subject to a random drug and alcohol test prior to
entering Respondent's premises and that it would be consistent with the scheme of legislation and its policy was consistent with the
workplace health and safety - Commission found and declared that the Respondents did not have the right to require Mr Brett Davis, an
authorised representative of the Applicant Union, in possession of the requisite authority, exercising his rights under Division 2G of the
Industrial Relations Act 1979, to submit a random drug and alcohol test, as a condition of the exercise of those rights - Declaration
Issued - AUTO, FOOD, METAL, ENGIN UNION -v- Transfield Services (Australia) Pty Ltd & Other - CR 71 of 2002 - KENNER C
- 12/12/02 – Unions ...................................................................................................................................................................................

376

Conference referred re breach of the requirements of the Public Sector Management Act 1994 - Preliminary issue re appearance by counsel
- Applicant Union objected to the appearance of counsel - Respondent requested representation by counsel - Public Service Arbitrator
determined that counsel may appear and be heard in relation to the claim for an order and would accommodate the appearance of
counsel on that issue either orally or in writing in all other respects leave for counsel to appear was not granted - Leave for counsel to
appear generally refused - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice
(Formerly known as Ministry Of Justice) - PSACR 20 of 2002 - Public Service Arbitrator - BEECH SC - 07/03/03 - Government
Administration ...........................................................................................................................................................................................

503

Conference referred re on-call allowance - Applicant sought a declaration that it be entitled to an on-call allowance - Respondent argued
that Applicant was not rostered on and that it constituted emergency returns and was therefore entitled to emergency return to work
rates - Respondent argued that enforcement of an award entitlement was the exclusive province of the IMC - Commission found that
whilst it was bound to act without regard to technicalities and legal form, this does not extend to acting outside its jurisdiction Commission found that the order sought would effectively vary the Agreement retrospectively, which the Commission does not have
power to do - Dismissed - Western Australian Police Union of Workers -v- Commissioner of Police - PSACR 34 of 2002 - Public
Service Arbitrator - SCOTT C - 14/02/03 - Public Order & Safety Services..............................................................................................

506

Conference re refusal of the Respondent to reclassify positions - Applicant Union sought an interim order preventing Respondent from
filling Juvenile Justice Officer positions until the claim of the Union that Group Workers be reclassified was decided by Commission Respondent argued that it was not aware of any threat of industrial action - Public Service Arbitrator issued interim order sought by
Applicant Union in that it prevents the filling of the positions at the end of that process - Interim order issued - Civil Service
Association of Western Australia Incorporated -v- The Director General, Department of Justice - PSAC 9 of 2003 - Public Service
Arbitrator - BEECH SC - 12/03/03 - Government Administration.............................................................................................................

985

Conference referred re breach of the requirements of the PSM Act 1994 - Applicant Union argued that the employee had been subjected to
a campaign of intimidation, harassment and victimisation that would amount to workplace bullying, the employee was suffering
anxiety and it had been assessed that her work had been a critical and significant factor in its cause - Applicant Union sought orders
inter alia, that the Public Advocate cease and desist workplace bullying and provide the necessary assistance to relocate employee to a
suitable alternative position within the public sector - Respondent objected to and opposed the claims and the declaration and orders
being sought by the applicant - Public Service Arbitrator found inter alia, that there was not the 'repetitive' treatment or behaviour
necessary to establish the campaign alleged by the Union, that the evidence showed that the employee had not been subjected to a
campaign of intimidation, harassment and victimisation that would amount to workplace bullying and the orders sought by the Union
had not been made out - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of
Justice (Formerly known as Ministry Of Justice) - PSACR 20 of 2002 - Public Service Arbitrator - BEECH SC - 12/05/03 Government Administration.......................................................................................................................................................................

1167

Conference referred re alleged summary dismissal seeking compensation and denied contractual entitlements - Applicant Union argued that
employee was unfairly summarily dismissed following the tender of his resignation by the giving of one month's notice in writing to
the Respondent and that employee had a contractual entitlement to payment of overtime that arose out of his attendance at mandatory
company training - Respondent objected to and opposed the claims and argued that employee's refusal to be available to go offshore
whilst the contract remained on foot was unacceptable and Respondent had no alternative but to bring the employment to an end Commission reviewed authorities and found inter alia, that employee had not made out his claim for unfair dismissal because whilst
the employment contract remained on foot, the requirement to attend from time to time offshore, as part of his duties, was an essential
condition of his employment, that his refusal was deliberate or "wilful" and the effect of employee's repudiation was to say to the
Respondent he was only prepared to perform his contract of employment in a fundamentally different way to that which he was
obliged to do - Commission concluded that employee should be paid at time and one half for the Saturdays he attended the training
course, for the 24 hours on the out bound journey to France and 24 hours at double time for Sunday travel - Upheld in Part - The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Schlumberger Oilfield Australia Pty Ltd ABN
26003264597 - CR 39 of 2002 - KENNER C - 18/12/02 - Services to Mining ..........................................................................................

1268

Conference referred re unfair dismissal - Applicant Union argued its member was unfairly dismissed by the respondent for reasons of
redundancy, that there was no valid reason for the dismissal and the dismissal was unfair and unjust - Respondent argued the
termination was fair due to reduction of work and requested the application be dismissed - Commission found that when Respondent
brought the employment contract to an end it did not comply with the requirements of Part 5 of the MCE nor did it comply with Clause
32 or 32A of the Award - Further, Commission reviewed authorities and found that not only the dismissal was unfair for the manner in
which it was given, it was unfair because of the circumstances in which it was given and amounts to an abuse of the employers right to
terminate - Commission applied principles and found that applicant member had been compensated in excess of his loss already and
for that reason there was no compensation orderable or payable to him pursuant to the Act - Ordered Accordingly - AUTO, FOOD,
METAL, ENGIN UNION -v- Seagate Structural Engineering Pty Ltd - CR 267 of 2002 - GREGOR C - 13/05/03 - Metal Product
Manufacturing............................................................................................................................................................................................

1537

CONTRACT OF SERVICE
Application re unfair dismissal - Applicant argued that dismissal was unfair because Respondent had to make a choice between his family
or her and he chose his family and also asked Applicant what it would take to have her leave her job quietly - Further, Applicant
argued that Respondent alleged that she had misappropriated money which was not the case and established that it was not the case Respondent argued that Applicant had agreed to resign, the basis of the resignation was that she be paid her entitlements plus two
week's pay and at the time he believed that Applicant had written cheques in the amounts which he thought was inappropriate and he
attempted to stop payment - Commission found that the relationship came to an end by the dismissal of Applicant in the circumstances
where Respondent was trying to balance competing obligations of Applicant as an employee and family obligations - Further,
Commission found that Applicant had never misappropriated money and that Applicant had been the subject to damaging rumours that
she had misappropriated the Respondent's funds - Finally, Commission awarded six months compensation - Granted - Mrs KM
Bristow -v- Bay of Isles Aboriginal community Inc. - APPL 873 of 2002 - GREGOR C - 09/12/02 - Community Services.....................

150
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Application re unfair dismissal - Applicant argued that dismissal was unfair because Applicant had not yet attended court to prove his
innocence of the charge - Respondent argued that termination of the contract of employment was because of unauthorised possession
of company equipment and the reason given lacked credibility to the extent that there had been a serious breach of the employment
contract and a breakdown in trust - Commission found that there has been a lack of response from Applicant in relation to this matter Further, Commission found that Applicant had been found guilty of theft which was the substantive reason for the dismissal and
Commission considered that it was in the public interest to dismiss application - Dismissed in the public interest - Mr G Chapman -vWorsley Alumina Pty Ltd - APPL 1495 of 2001 - WOOD C - 20/11/02 - Services to Mining ...................................................................

160

Application re contractual entitlements - Applicant argued that he was entitled to a bonus under his contract of service which had not been
paid and that the specified target had been achieved thus there was no reason not to pay bonus - Respondent argued that the bonus was
a discretionary payment and there was no entitlement to a bonus - Commission found that there was a contract of employment, that
there was an entitlement to bonus payment and that Applicant was entitled to the bonus payment - Granted - Mr JH Nolan -vSignature Security Group Pty Ltd - APPL 939 of 2002 - GREGOR C - 10/12/02 - Machining and Motor Veh Whlslg.............................

164

Application re contractual entitlements - No appearance by the Applicant - Respondent argued that the matter should be dismissed with
costs - Commission was satisfied that Applicant had been given every opportunity to prosecute his claim and had chosen not to do so Further, Commission was not satisfied that the circumstances of this matter were so extreme as to warrant an order for costs against
Applicant - Dismissed - Mr MA Taranto -v- Goldburn Fishing Co. Pty Ltd - APPL 235,431 of 2002 - HARRISON C - 31/12/02 Commercial Fishing ...................................................................................................................................................................................

174

Application re contractual entitlements - Applicant argued that he should be paid for work performed by way of settled transactions that
occurred after termination of his employment, and that he "closed" prior to his departure from Respondent - Respondent tendered a
variety of documents relating to the matter which the Commission accepted as exhibits - Commission reviewed the relevant Agreement
and found on evidence that the Applicant "closed" a number of transactions, prior to the termination of his employment, which
subsequently became "Paid Deals" for the purposes of the Agreement - Further, Commission found that the claims in respect of these
transactions were entitlements due to the Applicant under his contract with the Respondent - Granted in Part and Order Issued - Mr
JDH Terry -v- Iaian Melotte, City Finance Pty Ltd - APPL 181 of 2002 - KENNER C - 04/12/02 - Finance ............................................

175

2

Appeal against Decision of Commission (82WAIG2280) re unfair dismissal and contractual entitlements - Applicant argued that the
learned Commissioner was in error when Commission failed to order general discovery and that such an order should have been made
and thereby an error was made in the exercise of the Commission's discretion - Respondent argued and submitted that an order for
discovery was not of such importance that in the public interest an appeal should lie and that the decision appealed against was both
interlocutory and discretionary and could not readily be appealed against - Full Bench found that it would be loathe to consider an
appeal on a point of practice and procedure or an interlocutory decision and thus unduly delay proceedings and reluctant to interfere
with the exercise of the discretion of the Commission in such matters - Dismissed - Ms P Alderson -v- St Columba - Kingswood
College - FBA 41 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/HARRISON C - 30/01/03 – Education .....................................

215

Conference referred re shift allowance - Applicant Union sought a declaration that a contractual entitlement existed that Groupworkers and
Senior Groupworkers employed by the Respondent be paid the Commuted Shift Allowance when in receipt of workers' compensation
benefits - Applicant Union argued that it was neither equitable nor in good conscience that the Respondent should withdraw the
entitlement unilaterally - Respondent opposed the claim and argued that the declaration should not be granted - Further, Respondent
argued inter alia, that Applicant had not met the tests necessary to demonstrate that the condition of payment of the Allowance was
sufficiently well known or acquiesced in that it could be assumed by everyone entering into a contract that it would form part of the
contract - Public Service Arbitrator applied tests and found that the evidence failed to meet one of the four essential tests, and it was
unable to determine that a contractual entitlement existed in that regard - Further, PSA made no findings and drew no conclusions to
the Applicant's argument regarding Respondent's alleged unilateral withdrawal of the payment as it had not been the subject of
evidence, and was not properly before the Commission - Dismissed - Civil Service Association of Western Australia Incorporated -vDirector General, Department of Justice - PSACR 56 of 2002 - SCOTT C - 11/02/03 - Government Administration ...............................

295

Application re unfair dismissal - Applicant argued that dismissal was unfair because she was harassed out of her employment and her hours
of work were being cut - Respondent argued that Applicant was aware her hours were at the Respondent's discretion and she was
offered work - Commission found that there was no evidence before it that the Respondent’s conduct in these circumstances
constituted a breach of a fundamental condition of the contract of employment such as to enable the employee to treat the employment
as brought to an end – Further, Commission was not satisfied that there was a dismissal, or a termination at the initiative of Respondent
- Dismissed - Ms N English -v- The Windsor Hotel South Perth Pty Ltd - APPL 1284 of 2002 - SCOTT C - 03/02/02 - Accommodatn,
Cafes&Restaurants .....................................................................................................................................................................................

331

Application re contractual entitlements - Applicant sought payment of commission owed under his contract of employment - No appearance
for the Respondent - Commission found on evidence that Applicant was due under his contract of employment the sum of $1,950 gross
in commission and ordered the Respondent to pay that amount to the Applicant - Granted - Mr A Greeneklee -v- Ozzi-Tech Security
Pty Ltd - APPL 1379 of 2002 - WOOD C - 28/01/03 - Personal & Household Good Rtlg .........................................................................

332

Application re unfair dismissal - Applicant argued that Respondent's conduct towards her constituted a constructive dismissal by there
being a breach of a fundamental term of the contract of employment, an implied term of trust and confidence and she had no
alternative but to tender her resignation under pressure - Respondent argued that Applicant tendered her resignation after being
approached regarding her unresponsive behaviour and attitude - Commission found that Respondent did not force Applicant's
resignation rather, there was counselling and a warning about her attitude and Commission did not accept that Applicant had no
alternative but to resign - Further, Commission concluded that there was no dismissal and accordingly, no jurisdiction on the part of the
Commission to hear and determine such claim - Dismissed - MS CM Perriman -v- Heiniken Australia Pty Ltd - APPL 928 of 2002 SCOTT C - 30/01/03 - Food, Beverage and Tobacco Mfg..........................................................................................................................

367

2

Appeal against Decision of Commission (82WAIG2690) re unfair dismissal and contractual entitlements - There were two appeals against
the Decision of the Commission and both were heard together - Appellant Respondent argued that Commissioner erred in law in
finding that Applicant had been unfairly dismissed due to absence of reasonable notice and that Commissioner erred in law in finding
that there was a failure to pay Applicant redundancy payment and a contractual entitlement for unpaid call outs - Appellant Applicant
argued that Commissioner failed to take into account relevant factors namely the time that Appellant would take to return to previous
remuneration levels and the consequent failure to compensate Appellant Applicant for such loss and injury - Full Bench found that the
dismissal correctly was found to be harsh, oppressive and unfair because only three days notice of termination of the contract was
given when three months notice was what should be implied - Further, Full Bench found that the loss caused by the unfair dismissal
was the loss of reasonable notice quantifiable at and compensate by an amount equal to three months salary as ordered - Further, Full
Bench dismissed Appeal No. FBA 47 of 2002 and Upheld Appeal No FBA 48 of 2002 in part and varied the decision at first instance
by ordering the payment of an amount equal to one month's salary for compensation in addition to that already ordered to be paid Orders issued - Mr I Adriansz -v- EPath WA Pty Ltd - FBA 47, 48 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC 21/02/03 - Health Services..........................................................................................................................................................................

454

Application re contractual entitlements - Applicant argued that she had been denied contractual entitlements that arose from an agreed
redundancy package - Respondent opposed the application and argued that Applicant had expressed an interest in voluntary
redundancy but no decision about acceptance of voluntary redundancies had been made - Commission found that the issue turns on the
evidence as to whether the acceptance of voluntary redundancy was conditional upon Applicant remaining in employment to 21
December 2001 - Further, Commission found that Respondent had not accepted what Applicant was purporting to offer - Dismissed Ms B Altham -v- Cable Sands (WA) Pty Ltd - APPL 2192 of 2001 - KENNER C - 07/03/03 - Metal Ore Mining ...................................

572

Application re contractual entitlements - Applicant argued that he was denied contractual benefits after leaving his employment voluntarily
- Respondent argued that the Applicant failed to discharge the onus upon him to prove that he was an employee at the relevant time Commission found that Applicant had not discharged the onus to prove his case, that there was ambiguity in the contract and that the
money taken by the Applicant was well in excess of what he was due for reimbursement - Dismissed - Mr IR Bianchi -v - Bianchi
Corporation t/as Onyxbar - APPL 937 of 2002 - WOOD C - 14/02/03 - Accommodatn, Cafes&Restaurants ............................................
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CUMULATIVE DIGEST—continued
Page
CONTRACT OF SERVICE—continued
Application re contractual entitlements - Applicant argued that application could proceed without Respondent - Respondent made no
appearance - Commission found that under s.29AA of the Act, it was prohibited from determining the matter, as no industrial
instrument applied to the Applicant and because his contract of employment provided for a salary exceeding the prescribed amount Dismissed - Mr JG Kelly -v- ITSP Australia Pty Ltd - APPL 1711 of 2002 - BEECH SC - 14/02/03 - Machinery & Equipment Mfg .....
Application re contractual entitlements - Applicant argued that he was owed wages, tool and fuel allowances, annual leave and
superannuation - Respondent argued that it was not able to pay Applicant, as he no longer owns the business - Commission found that
pursuant to the Minimum Conditions of Employment Act 1993, Applicant was entitled to be paid the wages he would have earned
between 01/01/02 - 21/01/02, a proportion of the holiday pay as at 21/01/02 and superannuation, although it had no jurisdiction to
enforce superannuation payments - Claim for tool and fuel allowance was not made out - Granted in Part - Mr D Smith -v- Zoulfikar
Rahal - APPL 1538 of 2002 - BEECH SC - 03/12/02 - Other Services......................................................................................................
2
Appeal against Decision of Commission (82WAIG2690) re unfair dismissal and contractual entitlements - Solicitors for the Respondent
wrote to the Commission requesting that the figure of compensation as contained in the Order of the Full Bench be amended because it
was an incorrect figure and did not reflect the reasons for decision of the Full Bench - Full Bench concluded that pursuant to
s.27(1)(m), it had jurisdiction to correct the order because the matter was still before the Commission until the 'slip rule error' in its
order was corrected to reflect its decision - Supplementary Reasons for Decision and Correcting Order Issued - Mr I Adriansz -vEPath WA Pty Ltd - FBA 48 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 28/03/03 - Health Services ................
2
Appeal against Decision of Commission (82WAIG3011) re unfair dismissal and contractual entitlements - Appellant argued that the
Commissioner erred in having grave reservations about the evidence given by Applicant and that Commissioner erred in having no
hesitation in preferring the evidence of Respondent to that of Appellant - Further, Commissioner erred in fact in finding that the written
contracts were identical except for the commencement and expiry dates and erred in not finding that the true contract between the
parties was a single ongoing contract of employment - Respondent opposed the appeal - Full Bench found that there was clear evidence
that Appellant had entered and knew he had entered separate fixed term contracts which he recognised as did other witnesses as being
different from permanent - Further, Full Bench found that there was no error in the decision in the first instance and that Commissioner
correctly found that there was no dismissal and therefore the Commission was without jurisdiction and the appeal was dismissed Dismissed - Mr R Gallotti -v- Argyle Diamond Mines Pty Ltd Trading as Argyle Diamonds - FBA 50 of 2002 - Full Bench SHARKEY P/COLEMAN CC/BEECH SC - 13/03/03 - Other Mining .....................................................................................................
2
Appeal against Decision of Commission (82WAIG3020) re unfair dismissal and contractual entitlements - Appellant argued that
Commissioner erred in not finding that the dismissal was wrongful and erred in holding that there were implied in the Appellant's
contract of employment the terms and conditions of Respondent's drug and alcohol policy - Further, Commissioner erred in not finding
the Respondent's direction that Appellant undergo a random drug and alcohol test was unlawful and unreasonable and its subsequent
conduct was unlawful, unreasonable and unfair and that Commissioner erred in not holding that the dismissal was harsh, oppressive or
unfair - Respondent opposed the appeal - Full Bench found that Appellant's employment was governed by the Award and was harshly,
oppressively or unfairly dismissed and that Commission should have found the Respondent had effected an unfair dismissal - Further,
Full Bench found that the grounds were made out and that Full Bench was entitled to substitute the exercise of its discretion for that of
the Commission at first instance applying the findings that should have been made - Appeal upheld and decision at first instance
suspended and remitted to a Commissioner - Ms DCD Larkin -v- Boral Construction Materials Group Ltd - FBA 49 of 2002 - Full
Bench - SHARKEY P/COLEMAN CC/BEECH SC - 20/03/03 - Other Mining........................................................................................
2
Appeal against Decision of Commission (82WAIG3037) re unfair dismissal and contractual entitlements - Appellant sought leave to
amend the grounds of appeal on the following grounds by deleting reference to Citigroup Pty Ltd in the heading of the Notice of
Appeal as Citigroup Pty Ltd was in liquidation - First two Respondents submitted that the liquidator was not entitled to or required to
appear and did not appear - Full Bench found that in reality it was not an application to amend the notice of appeal at all but an
application to strike out Citigroup Pty Ltd (in liquidation) as a party to the appeal as there was no intention to proceed against
Citigroup Pty Ltd on this appeal - Further, Full Bench found that the application should be dismissed on the merits in that it would
deny Citigroup Pty Ltd a role in the appeal and may deny it natural justice and proceedings were otherwise adjourned to enable
appellant to consider his position - Application to amend notice of appeal dismissed and appeal adjourned sine die - Mr AG Matthews v- Cool or Cosy Pty Ltd; Ceil Comfort Home Insulation Pty Limited; Citigroup Pty Ltd - FBA 52 of 2002 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 18/03/03 – Various................................................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that the dismissal was unfair because safety issues were
never raised and were not an issue and sought compensation - Further, Applicant sought benefits under his contract of employment in
relation to notice of termination - Respondent denied Applicant was unfairly terminated and argued that Applicant was not due any
monies pursuant to his contract of employment - Further, Respondent argued that it was appropriate to terminate Applicant's contract
of employment as Applicant continually defied instructions and had received adequate warnings regarding his performance and safety
record - Commission found Respondent may have had some concerns about aspects of the Applicant's performance however these
concerns were never relayed to the Applicant and there was no warning - Further Commission found that there was no substantive
reason for the termination of Applicant's contract of service which was procedurally unfair and that Applicant was not given sufficient
opportunity to respond to the allegations against him - Commission found that Applicant was unfairly terminated and awarded
compensation and was also awarded contractual benefits which consisted of underpayment of notice and vehicle expenses - Upheld,
compensation awarded and contractual benefits partially granted - Mr A Cockram -v- Emporio Homes Pty Ltd, Patricia Edingertha
Emporio Property Consultants - APPL 1043 of 2002 - HARRISON C - 18/03/03 - General Construction................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and that there was a contract
of employment in place which had been breached - Further, Applicant argued that after a workplace accident had occurred he was
removed from the mine site and not offered any further work - Respondent argued that there was no requirement for Applicant to
return to the mine site and that ongoing offers of a similar nature were made - Commission found that contract of employment came to
an end by frustration, by the operation that the contract was brought to an end beyond the Respondent's control - Further, Commission
was not persuaded that in all the circumstances the Respondent did other than treat the Applicant fairly - Dismissed - Mr DW Helier v- Belminco Pty Ltd - APPL 1255 of 2001 - KENNER C - 06/12/02 - Services to Mining .......................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that Respondent's conduct evinced an intention to force him
to resign and that he was left no option but to resign and that Respondent had breached a fundamental condition of the contract of
employment in that it had failed to administer the bonus and failed to pay entitlements owed - Respondent argued that Applicant had
tendered his resignation which was accepted and that the letter of resignation did not indicate any specific problems - Commission
found that Applicant had tendered his resignation, that there was no linkage between the resignation and the bonus and Respondent did
not breach the contract of employment - Further, Commission found that Respondent owed Applicant two days annual leave - Order
Issued - Mr PA Hirschberg -v- Logica Pty Ltd - APPL 1518 of 2002 - SCOTT C - 07/03/03 - Health Services........................................
Application re contractual entitlements - Applicant argued that he had not been paid for 10 weeks of his employment and declared that he
was bankrupt - Respondent opposed the application and sought the dismissal of the application - Commission found that the
entitlement under his contract of employment was by the operation of the Bankruptcy Act 1966 vested in the Official Trustee and for
that reason could not be continued by Applicant on his own behalf and the Commission adjourned the application sine die to allow
Applicant to seek advise - Adjourned sine die due to bankruptcy of Applicant - Mr RE Impson -v- Mr K Bradley - APPL 1324 of 2002
- BEECH SC - 28/03/03 - Other Services ..................................................................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that employment terminated without notice on his return
from holidays and found upon a visit for severance pay a new manager had been appointed - Applicant sought compensation and the
reimbursement of court costs - Respondent failed to appear - Commission reviewed authorities and found that Applicant was
terminated, that he was denied procedural fairness as no warnings were given to him, that no notice was given to him that he was to be
terminated nor was the Applicant paid any monies in lieu of notice on termination, nor was the Applicant given the opportunity to
discuss the Respondent's view that it could no longer afford to pay the Applicant - Further, Commission found that Applicant was
unfairly terminated both substantively and procedurally and awarded compensation in lieu of reinstatement, and denied benefits Commission was not satisfied that the circumstances of this matter were such as to warrant an order for costs against the Respondent Upheld and Order Issued - Mr SN Kirkham -v- Premium Partners Pty Ltd t/as Allsteel Designs - APPL 1130 of 2002 - HARRISON C
- 28/03/03 - General Construction..............................................................................................................................................................
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CUMULATIVE DIGEST—continued
Page
CONTRACT OF SERVICE—continued
Application re unfair dismissal and contractual entitlements - Respondent raised preliminary issue re Applicant incorrectly naming
Respondent in the notice of application - Application by Applicant seeking to amend the Respondent's name was granted - Applicant
argued that she had to resign after being terminated in order to obtain alternative employment and to ensure that Respondent would not
claim commissions due to her for sales completed following her termination - Applicant argued that no issue was raised with her about
any lack of co-operation between her and the other employees - Respondent denied that Applicant was unfairly terminated and argued
that she resigned from her employment on her own volition - Further, Respondent argued that the commission claimed by Applicant
was incorrect and counter proposed with a different quantum - Commission found on evidence that Applicant resigned of her own
volition, thus no termination took place, and that Commission lacked jurisdiction to deal with this part of the application - Further,
based on Respondent's contention that monies was owed to Applicant, Commission awarded the Applicant claim for benefits under her
contract of employment - Dismissed for want of jurisdiction and application for contractual benefits partially allowed - Mrs MA
Trimboli -v- Cusma Corporation Pty Ltd t/as Cusma Property Consultants - APPL 1276 of 2002 - HARRISON C - 28/03/03 - Property
Services ......................................................................................................................................................................................................

1055

Application re unfair dismissal and denied contractual entitlements - Applicant argued the dismissal was unfair as the respondents refused
to re-engage him upon his return from leave, that he made several attempts to contact the respondents to advise them of his availability
for work upon his return from leave and that he should be paid denied contractual entitlements, pay in lieu of notice, reimbursement for
fuel and purchases of materials and pro rata annual leave - Respondents argued they did not dismiss applicant, that his employment
was of a casual nature, he did not regularly work 38 to 40 hours per week and that his employment was not covered by an award Further, that Applicant was not entitled to notice or pro-rata annual leave, that applicant did not make any arrangements to take a
period of leave and there was no indication from the applicant that he intended to return to work - Commission found inter alia, that in
the circumstances of there being no application to extend time then the application was automatically out of time, that applicant's
employment could not be regarded as casual for the purpose of any considerations of the employment contract coming to an end and as
the applicant bears the onus of proving his case, and as Commission was unable to conclude in his favour, on the basis of the evidence
having equal weight, then unfortunately for the applicant his case in respect of the unfair dismissal claim must fail - Further,
Commission found that the claim for denied contractual entitlements and re-imbursement of expense of purchasing materials had been
made out - Ordered Accordingly - Mr JG Bethell -v- Peter Raymond & Caroline A Hunt trading as PR Hunt Builders - APPL 1724 of
2002 - SCOTT C - 08/04/03 - Construction Trade Services .......................................................................................................................

1181

Application re contractual entitlements - Applicant argued a redundancy payment was due to him under his contract of employment and he
had relied upon an undertaking which he says the company gave to its employees in a letter - Respondent argued no such undertaking
was given, the letter the applicant referred to was badly drafted and the company's position was made clear to the applicant prior to his
resignation - Respondent also argued a redundancy package was not available to staff who relocated to Karratha - Commission found
based on the evidence presented that applicant's contract did not include the payment of a redundancy benefit if he chose to relocate to
Karratha - Dismissed - Mr S Brink -v- Schlumberger Oilfield Australia Pty Limited ACN 003 264 597 - APPL 1416 of 2002 - WOOD
C - 08/05/03 - Services to Mining...............................................................................................................................................................

1184

Application re harsh, oppressive and unfair dismissal and contractual entitlements - Respondent argued that applicant was dismissed for
gross misconduct, incompetence and neglect in the course of the performance of duties - Commission reviewed evidence and found
inter alia, that Applicant's dismissal was not harsh, oppressive or unfair because Applicant knowingly allowed cheques to be issued
when there were insufficient funds in the account - Further, Commission reviewed employment agreement, authorities and found on
evidence that Respondent had discharged the onus upon it to show that the serious misconduct for which Applicant was dismissed had
been made out, therefore the Respondent was entitled to dismiss Applicant in accordance with the terms of his employment agreement
- Commission also found on evidence that Applicant had established that he was entitled to a benefit under his contract to which
Respondent had denied him - Unfair dismissal claim dismissed and claim for denied contractual entitlements granted - Mr A Francois v- Buzz Dance Theatre Limited - APPL 884 of 2002 - BEECH SC - 09/04/03 - Other Recreation Services ..............................................

1198

Application re unfair dismissal seeking compensation - Applicant argued that she was not aware of formal disciplinary proceedings against
her, she was not warned of the consequences of her alleged poor performance, she did not receive any written warnings, was not
advised that her employment was in jeopardy, she was dismissed whilst on sick leave and the dismissal therefore was unlawful Respondent argued that the Applicant was dismissed as she did not assist the Industrial Officer as required in her contract, did not
attend for work during her required hours, shed was away from work during the day without authorisation or advising anyone and that
she was seeking to repudiate her contract - Commission found the Applicant's treatment fell short of any sense of fairness, was not in
accordance with her contract of employment, that dismissal was unfair and an order was issued awarding compensation - Order Issued
- Ms M Hunter -v- Curtin Academic Staff Association - APPL 933 of 2002 - WOOD C - 08/04/03 - Education.......................................

1204

Application re unfair dismissal and contractual entitlements seeking two seeks' pay in lieu of notice - Applicant argued that he was
threatened by Respondent to resign immediately otherwise monies owed to him would be withheld, was not allowed to work out his
notice period, was given no warnings about his performance and his termination was unfair as no proper process was followed in
effecting the termination - Respondent argued that there was no dismissal, that Applicant resigned of his own volition and as Applicant
resigned, no notice period was due - Commission reviewed authorities and found that Applicant was terminated at the instigation of the
employer, thus a dismissal did take place - Further, Commission found that the Applicant was denied procedural fairness, that he was
not given notice of his termination, that he was not given opportunity to respond to the issues, therefore termination was both
substantively and procedurally - Commission awarded payment of two weeks' notice in accordance with the Award and also awarded
compensation for loss - Upheld and Orders Issued - Mr ALC Lewis -v- Eastmere Nominees Pty Ltd - APPL 1377 of 2002 HARRISON C - 04/04/03...........................................................................................................................................................................

1218

Application for extension of time to file application re unfair dismissal and denied contractual entitlements - Applicant argued that the
application was not filed as he awaited a response from the respondent to a letter sent by his Solicitor to the respondent - Respondent
argued there would be a prejudice to the respondent if the matter were to proceed in the circumstances of the delay given that the
respondent did not have advice of the intention of the applicant to lodge a claim until some three months after the applicant's dismissal
- Commission found the reason for delay in the circumstances of the applicant having legal advice and prompting from the
Commission was not adequate and the applicant has not met the obligation that falls to him to prosecute his claim with appropriate
diligence and an order was issued dismissing the application - Dismissed - Mr MW Leyssenaar -v- Darren Bracewell, Seagate
Holdings Pty Ltd - APPL 127 of 2003 - SCOTT C - 14/04/03 - Other Services .........................................................................................

1221

Application re unfair dismissal and contractual entitlements seeking compensation, salary in lieu of notice, payment for bonuses, accrued
annual leave, superannuation contributions and overtime payments - Applicant argued that there was no valid reason for her dismissal
and that she was never warned her employment was in jeopardy, by reason of financial performance or otherwise - Respondent argued
that Applicant's dismissal was for financial reasons, that Applicant had also breached her contract of employment by arranging
placement of a friend on a without fee basis and that she displayed gross disloyalty by seeking alternative employment whilst she was
engaged by the Respondent - Commission reviewed authorities, MCE Act and found inter alia, that there was a substantive and
justifiable reason for the termination of the Applicant's employment and that Applicant had not established her claims - Dismissed - A
McNamara -v- Loton Holdings Pty Ltd (ACN 00 - APPL 2223 of 2001 - KENNER C - 01/05/03 - Business Services.............................

1224

Application re contractual entitlements - Applicant sought payment for overtime and argued that he was advised of the flexible hours and
time off in lieu arrangement at the interview, that he expressed his dissatisfaction with the arrangement on the condition that he would
be disadvantage if he was unable to take time off and that one of the Respondent partner agreed and said that they would treat all of
their employees fairly - Respondent argued that there was no such contractual term to entitle the Applicant to payment for overtime,
that Applicant was advised of his working arrangements and that Applicant expressed no reservations about the time off in lieu
arrangement - Further, Respondent made application for costs - Commission found that Applicant did not indicate any reservations
about his working arrangements, that there was no such term between the parties and the Applicant's contract of employment does not
give him a benefit to payment for overtime - Further, Commission reviewed authorities and concluded inter alia, that the circumstances
of the case met the tests for awarding costs - Contractual entitlements claim dismissed and application for costs granted in part - Mr B
Mitchem -v- Parkfeeds (WA) Pty Ltd - APPL 1618 of 2001 - SCOTT C - 09/08/02..................................................................................

1230
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CUMULATIVE DIGEST—continued
Page
CONTRACT OF SERVICE—continued
Application re unfair dismissal - Applicant argued he should not have been chosen for redundancy as the process lacked fairness, he had no
knowledge of, or input to, how the assessment was made, the decision making process leading to him being made redundant was
flawed and the comparison document drawn up by the respondent was inaccurate - Further, Applicant argued he was not given an
opportunity to demonstrate his capacities given the nature of the process adopted by the respondent or any opportunity to canvass
alternatives to termination and he was not working on the project that the respondent lost when he was made redundant - Respondent
argued they had the right to decide which employees were to be made redundant, that it was not unusual when a major contract was
lost for employees to be made redundant, that after evaluating all the supervisors it was appropriate for the respondent to choose the
applicant for redundancy and that it was appropriate to terminate the applicant's contract of employment in preference to that of
another employee - Commission found s.41 and s.43 of the Minimum Conditions of Employment Act were not met or complied with
by the respondent, the process adopted by the respondent was unfair, inappropriate and callous and the applicant was denied procedural
fairness and natural justice in relation to this process - Further, Applicant was not given an opportunity to demonstrate why he should
not be chosen for redundancy and an order was issued alleging unfair dismissal and awarding compensation - Ordered Accordingly Mr DS Morris -v- ABB Australia Pty Ltd - APPL 276 of 2002 - HARRISON C - 11/04/03 - Business Services ......................................

1236

Application re contractual entitlements - Applicant argued when her employment was terminated she was advised she would be paid 3
months' salary in lieu of notice in addition to salary due for work already completed, holiday pay and all other outstanding entitlements
and to date she has not been paid any monies - Respondent did not appear at the hearing - Commission found that sufficient notice had
been given to the respondent in regard to the hearing and it was satisfied on evidence that applicant had made out her case that she had
been denied benefits due to her under her contract of employment with the respondent - Granted - Ms AC Pringle -v- ITSP Australia
Pty Ltd - APPL 1467 of 2002 - HARRISON C - 02/05/03 - Communication Services ..............................................................................

1251

Application for adjournment re unfair dismissal and contractual entitlements - Applicant argued he had to change his representation and had
attempted to collect evidence from the respondent, that respondent holds records that will establish his application, that respondent had
refused to supply information in this respect and it was necessary for his agent to seek to summons witnesses and obtain disclosure of
documents - Respondent argued that the dismissal was due to the downturn in trade, that this application had caused him lots of stress
and he would not want such a lengthy period of time to pass before the matter was resolved - Commission found that applicant had
more than ample time to address the need to prepare for the hearing and that not to refuse the adjournment would cause injustice to the
respondent - Refused - Subsequently applicant advised the Commission that the issues had been resolved - Discontinued - Mr GR
Sampson -v- Albany Interiors Carpet Hotline - APPL 223 of 2001 - BEECH SC - 06/06/01 - Construction Trade Services.....................

1252

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued that Respondent had a history of
unfairness towards her and as a result of discussion on the last working day prior to her dismissal, she was informed by Respondent
that she was to be paid $13.00 per hour for all duties and that she could either accept it or "go and walk" - Applicant further argued that
she was not given any reason other than that she was not wanted any more - Respondent argued that as a casual employee Applicant
only had one hour's notice to leave her employment and she only had to be given one hour's notice of termination and that Applicant
breached her contract of employment by not working out her notice - Commission found on evidence that Applicant was a casual
employee, that Applicant's employment was terminated due to a restructure, however, Respondent's decision not to tell Applicant of
her dismissal until one hour before her rostered finishing time showed absolutely no consideration to the consequences for Applicant or
her circumstances - Further, Commission found that Applicant's dismissal, thought lawful, was nevertheless harsh, oppressive and
unfair, that reinstatement was impracticable and awarded compensation and contractual entitlements claim - Granted - Ms M Slatter -vCityfire Holdings Pty Ltd T/A Skaters on Ice - APPL 1495 of 2002 - BEECH SC - 15/04/03 - Sport and Recreation ..............................

1254

Application re contractual entitlement - Applicant argued that she worked full time for the Respondent from 15 August 2000 to 4 May 2001
but was not paid her wages for the period 4 December 2000 to 4 May 2001 - Respondent did not appear - Commission found inter alia,
that albeit the Applicant's evidence was unchallenged by the Respondent, it was open to be accepted, however, there were too many
inconsistencies to enable the Commission to rely on the evidence given on the Applicant's behalf and the fact that the Respondent did
not attend at hearing does not absent the Applicant from proving that her application had merit - Further, Commission found that it
could not determine what Applicant's contract was and could not find that Applicant was due the payments which she claimed Dismissed - Ms DA Thompson -v- Hotshot Nominees Pty Ltd ABN 83 087 263 938 - APPL 917 of 2002 - WOOD C - 17/04/03 Printg, Publishg & Rcdd Media .................................................................................................................................................................

1261

Conference referred re alleged summary dismissal seeking compensation and denied contractual entitlements - Applicant Union argued that
employee was unfairly summarily dismissed following the tender of his resignation by the giving of one month's notice in writing to
the Respondent and that employee had a contractual entitlement to payment of overtime that arose out of his attendance at mandatory
company training - Respondent objected to and opposed the claims and argued that employee's refusal to be available to go offshore
whilst the contract remained on foot was unacceptable and Respondent had no alternative but to bring the employment to an end Commission reviewed authorities and found inter alia, that employee had not made out his claim for unfair dismissal because whilst
the employment contract remained on foot, the requirement to attend from time to time offshore, as part of his duties, was an essential
condition of his employment, that his refusal was deliberate or "wilful" and the effect of employee's repudiation was to say to the
Respondent he was only prepared to perform his contract of employment in a fundamentally different way to that which he was
obliged to do - Commission concluded that employee should be paid at time and one half for the Saturdays he attended the training
course, for the 24 hours on the out bound journey to France and 24 hours at double time for Sunday travel - Upheld in Part - The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Schlumberger Oilfield Australia Pty Ltd ABN
26003264597 - CR 39 of 2002 - KENNER C - 18/12/02 - Services to Mining ..........................................................................................

1268

Application re unfair dismissal and contractual entitlements - Applicant sought redundancy payment, accrued sick leave, long service leave
and payment for financial hardship due to his new job paying much lesser for the same work - Respondent argued that there was a
downturn at the time of dismissal, the Applicant was made redundant and Applicant was aware that he was to be made redundant Commission reviewed authorities and found on evidence that Applicant's application was 74 days out of time because the Applicant
lodged his application first in the Federal Commission and once he knew that there was a jurisdictional challenged to his application,
he took no further steps at that point in time to clarify his application, or to make the application in this Commission, therefore it would
not be unfair for his application not to be accepted out of time - Commission concluded that it had doubt that the claims for long
service leave and for financial hardship could be claimed and that it would convene a conference to deal with the matters in respect of
redundancy and sick leave which are claimed as contractual benefits - Referral out of time not accepted - Order Issued - MR RS Brown
-v- RCR Tomlinson Ltd - APPL 231 of 2003 - WOOD C - 12/05/03 - Motor Vehicle Rtlg & Services ....................................................

1484

Application re contractual entitlements - Applicants argued their contractual entitlement to four weeks notice had been confirmed by the
Respondent and they should receive a further two weeks wages as payment in lieu of notice in accordance with what they believed
their contractual arrangements entitled them to - Respondent argued the contractual entitlements have been discharged in full and
payments made on termination were in line with arrangements entered into between the parties - Commission found that there was a
contractual entitlement to four weeks pay on termination and that this was paid on the basis of two weeks notice and two weeks
redundancy - Dismissed - Mr K D'Souza -v- Q Multimedium Limited - APPL 1335,1336 of 2001 - COLEMAN CC - 14/05/03 - Paper
Manufacturing............................................................................................................................................................................................

1496

Application re contractual entitlement seeking payment of one week's notice - Respondent argued the applicant's contract was terminated
due to performance reasons - Commission found that applicant's employment was terminated at the employer's hands whilst on
probation, that applicant was owed one week's pay in lieu of notice and ordered that respondent pay applicant the denied contractual
entitlements - Granted - Mrs NN Gamlin -v- Capebay Holdings - APPL 1688 of 2002 - WOOD C - 17/04/03 - Property Services..........
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CUMULATIVE DIGEST—continued
Page
CONTRACT OF SERVICE—continued
Application re unfair dismissal and contractual entitlements - Applicant argued that the process used to effect her termination was unfair
because she believed that Respondent did not give proper weight to her side of the story and even thought she had not fully complied
with the Respondent's procedures, she did not repeat the misdemeanours for which she was reprimanded, therefore it was inappropriate
to terminate her contract of employment - Respondent argued that Applicant had breached Respondent's medical procedures, that
Applicant had repudiated her contract of employment by behaving in the way she did, therefore it was appropriate to summarily
terminate her - Respondent further argued that there were no benefits due to the Applicant under her contract of employment Commission reviewed authorities and found on evidence that the Respondent had demonstrated that there was sufficient reason to
summarily terminate the Applicant's contract of employment, that the Applicant was afforded procedural fairness in relation to the
termination and that the Respondent conducted appropriate investigations into the Applicant's conduct in relation to these matters,
therefore Applicant was not unfairly dismissed - Commission further found that Applicant had not discharged the onus on her to
establish any entitlements to this claim and accordingly dismissed Applicant's claim for contractual entitlements - Dismissed - Mrs JE
Gibson -v- The Sisters of Mercy Perth (Amalgamated) Inc - APPL 644 of 2002 - HARRISON C - 29/05/03 – Education........................
Application for extension of time to file an application re unfair dismissal - Applicant argued she was confused and thought the Australian
Workplace Agreement applied to her employment and therefore ought to commence proceedings in the Australian Industrial Relations
Commission - Commission found the onus was on employees to take all reasonable steps to ensure they are commencing proceedings
in the appropriate jurisdiction, that there was little or no evidence before the Commission to indicate other steps were taken by the
applicant to properly ascertain the correct jurisdiction and a considerable period of time lapsed before the applicant took any steps to
lodge an application - Dismissed - Mrs M Kostovski -v- Gull Petroleum (WA) Pty Ltd - APPL 260 of 2003 - KENNER C - 06/05/03 Petroleum Coal Chemical Assoc ................................................................................................................................................................
Application for extension of time to file application re unfair dismissal - Applicant argued that the delay in lodging his application was
because he was exchanging emails with a representative of the respondent in regard to taxation of his ex gratia payment - Respondent
argued the applicant had not provided information that the termination would be contested - Commission found the delay in this
application was almost three times the period provided in the Act, the applicant was not dismissed so the jurisdiction which resides in
the Commission to hear the industrial matter referred under s.29 of the Act does not arise therefore the application was without
jurisdiction and there was no case to be argued - Dismissed - Mr SJ Moretti -v- Canning Vale Weaving Mills Ltd - APPL 355 of 2003 GREGOR C - 14/05/03 - Other Manufacturing ..........................................................................................................................................
Application re contractual entitlements - Applicant argued there was an understanding that the respondent had guaranteed him three months'
work as a trainer subsequent to his contract of employment with the respondent ceasing and the respondent repudiated its original
agreement - Respondent argued there was no contractual arrangement to provide the applicant employment subsequent to his
termination thus there was no obligation on the respondent to pay the applicant an additional three months' wages - Commission found
the applicant had not established he was owed three months' wages as a benefit under his contract of employment with the respondent
and there was no contractual arrangement between the applicant and the respondent for the respondent to guarantee three months' work
to the applicant subsequent to his termination - Dismissed - Mr G Sparnon -v- Air BP - APPL 722 of 2002 - HARRISON C - 05/05/03
- Air & Space Transport .............................................................................................................................................................................
CONTRACT OUT OF AWARD
Complaint re alleged failure to comply with C S Perrott Industrial Agreement No. AG 191 of 1997 and the Building Trades (Construction)
Award No. 14 of 1978 - Claimant Union argued that Respondents breached the agreement by failing to pay site allowance, the correct
redundancy entitlements, accrued sick leave on termination and failed to apply the first on - last off requirement - Further, Claimant
Union argued that Respondent had committed various breaches of the Award including failure to pay fares and travelling allowance
and failure to provide time and wages records as requested - Respondents argued that the worker was not an employee but rather a
subcontractor and denied that worker was engaged pursuant to the Agreement - Further, Respondents denied they were liable to pay
site allowance, redundancy entitlements and sick leave indeed they claim that he had been overpaid for fares and travelling and into the
superannuation fund - Industrial Magistrate found that the alleged breaches had been proven with the exception of one being the failure
to apply the first on - last off requirement - IM also imposed penalties and awarded prejudgement interest and refused the application
for costs - However, after claim for costs was remitted back to Industrial Magistrate from Full Bench, IM ordered Respondents to pay
costs to Claimant - Reasons for Decision Issued - Construction, Forestry, Mining and Energy Union -v - Carl Anthony Perrot & Sandra
Lee Perrott trading as C & S Perrott - M 18 of 2002 - Industrial Magistrate - Cicchini IM - 17/07/02 - Construction Trade Services........
Complaint re breach of award - Claimant Union argued that Defendant breached award by not paying member award entitlements such as
sick leave, public holidays, annual leave or pay in lieu and redundancy payments - Defendant argued that there was no redundancy
payments because employee had not been made redundant and that accrued annual leave was not paid because employee abandoned
his job - Further, that employee was paid superannuation and long service leave but was not paid allowances - Industrial Magistrate
reviewed award and evidence and found that Complainant had failed to prove that employee was employed in a classification covered
by the Award; that employee was engaged in work which was substantially or wholly covered by the Award and that the Award
applied to the Defendant's operations - Reasons for Decision Issued - Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch -v- Derby Frail Aged and Disabled Hostel - Ngamang Bawoona - CP 292 of 2000 - Industrial
Magistrate - 28/08/00 - General Construction.............................................................................................................................................

1505

1516

1519

1523

305

518

COSTS

2

Appeal against Decision of Industrial Magistrate (unreported) re breach of agreement - Appellant appealed against the Magistrate's refusal
to make an order for costs - Application by Respondent to adduce new evidence was dismissed - Full Bench reviewed authorities and
evidence and found on a number of reasons that the exercise of the discretion at first instance to deny an order for costs to the
Appellant miscarried, and the Appellant had so established - Upheld and Remitted - The Construction, Forestry, Mining and Energy
Union of Workers -v- Carl Anthony Perrot & Sandra Lee Perrott trading as C & S Perrott - FBA 44 of 2002 - Full Bench - SHARKEY
P/BEECH SC/SCOTT C - 12/12/02 ...........................................................................................................................................................
Application re contractual entitlements - No appearance by the Applicant - Respondent argued that the matter should be dismissed with
costs - Commission was satisfied that Applicant had been given every opportunity to prosecute his claim and had chosen not to do so Further, Commission was not satisfied that the circumstances of this matter were so extreme as to warrant an order for costs against
Applicant - Dismissed - Mr MA Taranto -v- Goldburn Fishing Co. Pty Ltd - APPL 235,431 of 2002 - HARRISON C - 31/12/02 Commercial Fishing ...................................................................................................................................................................................
Complaint re breach of award - Complainant Union signalled their intention to amend the claims so that they were not predicated upon the
applicability of the Award - Respondent argued that the applications be dismissed and sought costs in relation to the applications as it
attempted to resolve matters by way of agreement but was forced to make applications in order to resolve the issues - Industrial
Magistrate found that the claims could not be amended as that would be tantamount to raising a new cause of action - Further,
Industrial Magistrate found that Respondent had been put to cost in bringing these applications to finally resolve the matters and had
incurred expenses in doing so - Reasons for Decision Issued - AUTO, FOOD, METAL, ENGIN UNION -v- Bell-A-Bike Rottnest Pty
Ltd - M 268, M 270, M 271, M 272, M 286 of 2001 - Industrial Magistrate - Cicchini IM - 15/01/03 - Personal Services ........................
Complaint re alleged failure to comply with C S Perrott Industrial Agreement No. AG 191 of 1997 and the Building Trades (Construction)
Award No. 14 of 1978 - Claimant Union argued that Respondents breached the agreement by failing to pay site allowance, the correct
redundancy entitlements, accrued sick leave on termination and failed to apply the first on - last off requirement - Further, Claimant
Union argued that Respondent had committed various breaches of the Award including failure to pay fares and travelling allowance
and failure to provide time and wages records as requested - Respondents argued that the worker was not an employee but rather a
subcontractor and denied that worker was engaged pursuant to the Agreement - Further, Respondents denied they were liable to pay
site allowance, redundancy entitlements and sick leave indeed they claim that he had been overpaid for fares and travelling and into the
superannuation fund - Industrial Magistrate found that the alleged breaches had been proven with the exception of one being the failure
to apply the first on - last off requirement - IM also imposed penalties and awarded prejudgement interest and refused the application
for costs - However, after claim for costs was remitted back to Industrial Magistrate from Full Bench, IM ordered Respondents to pay
costs to Claimant - Reasons for Decision Issued - Construction, Forestry, Mining and Energy Union -v - Carl Anthony Perrot & Sandra
Lee Perrott trading as C & S Perrott - M 18 of 2002 - Industrial Magistrate - Cicchini IM - 17/07/02 - Construction Trade Services........
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CUMULATIVE DIGEST—continued
Page
COSTS—continued
Claim re breach of award seeking redundancy payment - Claimants argued that they were made redundant, that restructuring was
orchestrated at achieving resignations and also sought to recover costs, and the imposition of a penalty upon Respondent for the breach
- Respondent argued that as a result of low occupancy rates, a decision was made to restructure and alternative positions was offered,
however both Claimants abandoned their employment - Industrial Magistrate reviewed authorities and found on evidence that there
was no redundancy in either case, that Claimants were offered alternative employment without loss of entitlements and that the
employment relationship came about at the initiative of the Claimants - Reasons for Decision Issued - Ms KB Millsteed -v- R.D. Miles
& Co. Pty Ltd (ACN 008 727 866) - M 292,405 of 2001 - Industrial Magistrate - Cicchini IM - 08/08/01 - Health Services....................

527

Claim re breach of Order - Claimant Union argued that Defendant contravened a Commission order - Defendant argued that Claimant
refused to obey a lawful and reasonable instruction - Industrial Magistrate found that Claimant's refusal to carry out duties resulted
from medical advice, therefore, it could not reasonably comply with the direction - Further, IM found that the Order was flagrantly
breached, that proceedings were vexatiously defended and ordered Defendant to pay costs and a penalty to the Claimant - Reasons for
Decision Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort
(Management) Ltd - M 175 of 2001 - Industrial Magistrate - Cicchini IM - 12/12/02 - Accommodatn, Cafes&Restaurants .....................

541

Complaint re breach of Enterprise Bargaining Agreement - Claimant Union argued that Respondent had failed to comply with clause 9.1(b)
of the Chubb-Westrail Enterprise Bargaining Agreement 2001 and sought Orders that Defendant comply with the EEA by paying
employee monies due, penalty rates and pay Claimant Union the costs and expenses to these proceedings - Defendant argued that on
the strength of the police charge, the Claimant was guilty of serious misconduct warranting termination - Industrial Magistrate found
that the Claimant Union failed to prove on the balance of probabilities that the EBA was breached - Dismissed - Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Chubb Security Australia Pty Ltd - M 277,309 of 2002 Industrial Magistrate - Cicchini IM - 26/02/03 - Personal Services............................................................................................................

546

Complaint re breach of Workplace Agreement - Claimant sought unpaid entitlements pursuant to the workplace agreement, including
claims for pre-judgment interest, penalties pursuant to s83(6) of the I.R. Act, 1979 and costs - Defendant conceded that the Claimant
was entitled to payment for normal working hours and holiday pay but denied liability for the payment of pay in lieu of notice,
maintaining that the Claimant resigned, and in such circumstances was not entitled to pay in lieu of notice under the workplace
agreement - Industrial Magistrate was not satisfied based on the evidence presented that the Claimant was dismissed, therefore his
claim for one week's pay in lieu of notice was dismissed - Further, IM issued Orders by consent, that Respondent pay the Claimant the
amount of $1058.00 plus interest fixed at $40.00, and reimburse the Claimant the amount of $40.00 being the cost of making the claim
- Reasons for Decision Issued - Mr P Maindok -v- Cabletech Electrical Pty Ltd - M 124 of 2001 - Industrial Magistrate - Tarr IM 22/11/01 - Other Services ..........................................................................................................................................................................

551

Application re unfair dismissal and contractual entitlements - Applicant argued that employment terminated without notice on his return
from holidays and found upon a visit for severance pay a new manager had been appointed - Applicant sought compensation and the
reimbursement of court costs - Respondent failed to appear - Commission reviewed authorities and found that Applicant was
terminated, that he was denied procedural fairness as no warnings were given to him, that no notice was given to him that he was to be
terminated nor was the Applicant paid any monies in lieu of notice on termination, nor was the Applicant given the opportunity to
discuss the Respondent's view that it could no longer afford to pay the Applicant - Further, Commission found that Applicant was
unfairly terminated both substantively and procedurally and awarded compensation in lieu of reinstatement, and denied benefits Commission was not satisfied that the circumstances of this matter were such as to warrant an order for costs against the Respondent Upheld and Order Issued - Mr SN Kirkham -v- Premium Partners Pty Ltd t/as Allsteel Designs - APPL 1130 of 2002 - HARRISON C
- 28/03/03 - General Construction..............................................................................................................................................................

1050

Application re contractual entitlements - Applicant sought payment for overtime and argued that he was advised of the flexible hours and
time off in lieu arrangement at the interview, that he expressed his dissatisfaction with the arrangement on the condition that he would
be disadvantage if he was unable to take time off and that one of the Respondent partner agreed and said that they would treat all of
their employees fairly - Respondent argued that there was no such contractual term to entitle the Applicant to payment for overtime,
that Applicant was advised of his working arrangements and that Applicant expressed no reservations about the time off in lieu
arrangement - Further, Respondent made application for costs - Commission found that Applicant did not indicate any reservations
about his working arrangements, that there was no such term between the parties and the Applicant's contract of employment does not
give him a benefit to payment for overtime - Further, Commission reviewed authorities and concluded inter alia, that the circumstances
of the case met the tests for awarding costs - Contractual entitlements claim dismissed and application for costs granted in part - Mr B
Mitchem -v- Parkfeeds (WA) Pty Ltd - APPL 1618 of 2001 - SCOTT C - 09/08/02 .................................................................................

1230

CONSUMER PRICE INDEX
3
Application to vary the Hospital Salaried Officers' Award 1968 No. 39 of 1968 to incorporate a new classification structure for clinical
psychologists and for the retrospective date of operation to have effect from 18 August 1997 - Applicant Union argued, inter alia, that
the complexity of the profession, amounts to a significant change in work value and this should be recognised with increases in salary
and the provision of a career structure for clinical psychologists - Respondents submitted numerous points and argued that the change
in work value for the profession had been accommodated in classification restructuring that took place early 1990s, that pressures now
being experienced by senior clinical psychologists could be overcome by the creation of more positions at higher levels and being
filled on a "competitive basis" - Further, the development of professional skills evidenced by the use of more sophisticated tests and
assessments and an involvement in direct patient referrals reflected normal development within a profession - Commission in Court
Session considered evidence, submissions, authorities and Wage Fixing Principles and concluded that there had been a net increase in
work value which was sufficient in the terms of the Work Value Principles, "to warrant the creation of a new classification or
upgrading to a higher classification", however, they had reservations about the claim in its current form - CICS sought that the parties
enter into discussions with a view to resolving the issues regarding the creation and filling more senior positions bearing in mind that
the positions previously at lower level would move to higher increments and levels; and the creation of new grades and definitions for
the establishment of higher level grades 3 to 5, and how those grades and definitions are to be reflected - CICS considered that there
were special circumstances within the terms of s.39 of the Act, which made it fair and right to grant some degree of retrospectivity in
the operation of any re-classification for clinical psychologists currently employed with the Respondents, who are re-classified as a
result of this decision - CICS set the operative date from the 1st September 2001 - Matter divided and Granted in Part - Hospital
Salaried Officers Association of Western Australia (Union of Workers) -v- Royal Perth Hospital & Others - P 39 of 1997 Commission in Court Session - COLEMAN CC/BEECH SC/SCOTT C - 16/12/02 - Health Services......................................................

23

DANGEROUS WORK
Application re revocation of right of entry permit - Application for an adjournment dismissed on the grounds that Commission was not
satisfied that the refusal of the adjournment would result in a serious injustice to one party - Applicant argued that Respondent's
representative had acted improperly and as a result of that conduct, Applicant suffered loss and damage and became exposed to the risk
of liquidated damages for delay in completing the project - Applicant further argued that the limits of "proper" behaviour could be
ascertained from the scope of the licence to enter the premises conferred by s.49H and s.49I and that license does not permit
conducting safety audits - Respondent opposed the allegations and argued inter alia, that there was a legitimate safety concern on this
particular site, that its representative was at one stage exercising powers but did not act improperly in the exercise of those powers Commission found on evidence that the Respondent's representative did not intentionally or unduly hinder the employer or employees
during working time and that whilst industrial action could have been avoided, he did not act in an improper manner in the exercise of
powers under Division 2G of the Act - Dismissed - Silent Vector Pty Ltd t/a Sizer Builders -v- The Construction, Forestry, Mining and
Energy Union of Workers - APPL 42,63 of 2003 - BEECH SC - 25/02/03 - General Construction...........................................................
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DATE OF OPERATION
3
Application to vary the Hospital Salaried Officers' Award 1968 No. 39 of 1968 to incorporate a new classification structure for clinical
psychologists and for the retrospective date of operation to have effect from 18 August 1997 - Applicant Union argued, inter alia, that
the complexity of the profession, amounts to a significant change in work value and this should be recognised with increases in salary
and the provision of a career structure for clinical psychologists - Respondents submitted numerous points and argued that the change
in work value for the profession had been accommodated in classification restructuring that took place early 1990s, that pressures now
being experienced by senior clinical psychologists could be overcome by the creation of more positions at higher levels and being
filled on a "competitive basis" - Further, the development of professional skills evidenced by the use of more sophisticated tests and
assessments and an involvement in direct patient referrals reflected normal development within a profession - Commission in Court
Session considered evidence, submissions, authorities and Wage Fixing Principles and concluded that there had been a net increase in
work value which was sufficient in the terms of the Work Value Principles, "to warrant the creation of a new classification or
upgrading to a higher classification", however, they had reservations about the claim in its current form - CICS sought that the parties
enter into discussions with a view to resolving the issues regarding the creation and filling more senior positions bearing in mind that
the positions previously at lower level would move to higher increments and levels; and the creation of new grades and definitions for
the establishment of higher level grades 3 to 5, and how those grades and definitions are to be reflected - CICS considered that there
were special circumstances within the terms of s.39 of the Act, which made it fair and right to grant some degree of retrospectivity in
the operation of any re-classification for clinical psychologists currently employed with the Respondents, who are re-classified as a
result of this decision - CICS set the operative date from the 1st September 2001 - Matter divided and Granted in Part - Hospital
Salaried Officers Association of Western Australia (Union of Workers) -v- Royal Perth Hospital & Others - P 39 of 1997 Commission in Court Session - COLEMAN CC/BEECH SC/SCOTT C - 16/12/02 - Health Services ......................................................

23

Application to vary a number of Independent Schools Awards - Applicant Union sought to incorporate terms and conditions applying in the
non-government schools' sector, and to bring the awards in line with the provisions of the Workplace Relation Act 1996 covering
termination of employment, and to incorporate requirements included in the Minimum Conditions of Employment Act 1993, the
Superannuation Guarantee (Administration) Act 1992, the I.R. Act 1979 and increases to allowances pursuant to Principle 5 of the
Statement of Principles of the 2002 State Wage Case - Applicant Union argued inter alia, that the terms of variations relating to
redundancy and long service leave incorporate conditions currently applying to the majority of employees covered by the awards and
employees not covered by enterprise agreements should not be excluded from the terms of these provisions - Respondent argued that
the operative date for all variations should be the date of hearing except those relating to redundancy, payment of relief psychologists
and houseparents should have a prospective date of 1 January 2004 as variations involve budgetary issues for some respondents Commission was satisfied that the variations relating to redundancy and long service leave brought under Principle 10 of the 2002
State Wage Case, should be incorporated into the awards - Commission refused to grant a retrospective date for the operation of the
variations relating to redundancy and found it had insufficient evidence as to when an agreement was reached in relation to that issue Commission found that respondents have had substantial notice of the nature of all the proposed variations, that there had been no
details about any hardship that will be suffered if the operative date was to be date of hearing and accepted Applicant's argument that
an operative date of 1 January 2003 was appropriate for the variation - Awards Varied - INDEPENDENT SCHOOLS SAL OFFIC -vThe Anglican Schools Commission (Inc.) & Others - APPL 922,1045,1046,1047 of 2002 - HARRISON C - 04/06/03 – Education ........

1425

EMPLOYEE
Application re unfair dismissal - Applicant argued that Respondent had terminated Applicant unfairly by not giving any warning that his
services were to be terminated - Further, Applicant argued that as an agent he should also be given the benefits as an employee Respondent argued that Applicant was an independent contractor and not an employee and was paid one month's retainer on
termination as business was suffering a downturn - Commission considered whether Applicant operated under a contract of service or a
contract for service and determined that the Commission was guided by what the parties intended - Commission found that Applicant
clearly viewed himself as an agent and found that the arrangement of the parties was one where Applicant was not seen by either party
as one of employer and employee and dismissed the application for want of jurisdiction - Dismissed for want of jurisdiction - Mr B
Ryder -v- Beaulieu of Australia Limited - APPL 2307 of 2001 - WOOD C - 20/12/02 - Other Manufacturing .........................................

168

Complaint re alleged failure to comply with C S Perrott Industrial Agreement No. AG 191 of 1997 and the Building Trades (Construction)
Award No. 14 of 1978 - Claimant Union argued that Respondents breached the agreement by failing to pay site allowance, the correct
redundancy entitlements, accrued sick leave on termination and failed to apply the first on - last off requirement - Further, Claimant
Union argued that Respondent had committed various breaches of the Award including failure to pay fares and travelling allowance
and failure to provide time and wages records as requested - Respondents argued that the worker was not an employee but rather a
subcontractor and denied that worker was engaged pursuant to the Agreement - Further, Respondents denied they were liable to pay
site allowance, redundancy entitlements and sick leave indeed they claim that he had been overpaid for fares and travelling and into the
superannuation fund - Industrial Magistrate found that the alleged breaches had been proven with the exception of one being the failure
to apply the first on - last off requirement - IM also imposed penalties and awarded prejudgement interest and refused the application
for costs - However, after claim for costs was remitted back to Industrial Magistrate from Full Bench, IM ordered Respondents to pay
costs to Claimant - Reasons for Decision Issued - Construction, Forestry, Mining and Energy Union -v - Carl Anthony Perrot & Sandra
Lee Perrott trading as C & S Perrott - M 18 of 2002 - Industrial Magistrate - Cicchini IM - 17/07/02 - Construction Trade Services........

305

Application re unfair dismissal - Applicant argued that dismissal was unfair because she was harassed out of her employment and her hours
of work were being cut - Respondent argued that Applicant was aware her hours were at the Respondent's discretion and she was
offered work - Commission found that there was no evidence before it that the Respondent’s conduct in these circumstances
constituted a breach of a fundamental condition of the contract of employment such as to enable the employee to treat the employment
as brought to an end – Further, Commission was not satisfied that there was a dismissal, or a termination at the initiative of Respondent
- Dismissed - Ms N English -v- The Windsor Hotel South Perth Pty Ltd - APPL 1284 of 2002 - SCOTT C - 03/02/02 - Accommodatn,
Cafes&Restaurants .....................................................................................................................................................................................

331

1

Appeal against Decision of Full Bench (82WAIG2409) re Long Service Leave entitlements - Question re jurisdiction - Appeal on ground
that worker was an independent contractor and, whether appeal raised question of "construction and interpretation" of Long Service
Leave Act, 1958 and Industrial Relations Act, 1979 - Industrial Appeal Court reviewed Acts, authorities and found that on the whole
circumstances, it was open to both Industrial Magistrate and Full Bench to conclude that the relationship between employer and
employee was never terminated in point of law and that it had jurisdiction to hear the appeal - Further, IAC concluded inter alia, that
the Full Bench had not erred in the interpretation of the Long Service Leave Act, however, it had erred in misconstruing the nature of
the power allowed to the Industrial Magistrate - Dismissed Act - United Construction Pty Ltd -v- Mr J Birighitti - IAC 11 of 2002 Industrial Appeal Court - 27/02/03 - General Construction ........................................................................................................................

434

2

Appeal against Decision of Commission (83WAIG168) re unfair dismissal - Appellant argued that the Learned Commissioner erred in his
findings, on numerous grounds relating to his employment relationship with the Respondent - Full Bench applied legal principles,
reviewed indicia and authorities cited therein to determine the totality and the true nature of the contract and found inter alia, that it
was open to the Commissioner at first instance to find, and the Commissioner should have found, that Appellant was an "employee"
within the meaning of the definition of "employee" in s.7(a) of the Act, because he was a person employed by an employer to do work
for hire or reward, and also because he was, within the meaning of the definition in s.7(b) of the Act, at all material times, a person
whose usual status was that of an employee - Further, Full Bench found that Respondent was an employer because it was at all material
times a company employing one or more employees, some of whom were not the Appellant, and that should have been so found - Full
Bench found that the matter before the Commissioner was therefore an industrial matter as defined, and he was entitled to take
cognisance of it pursuant to s.23 and s.29 of the Act - Upheld, Decision at first instance suspended and matter remitted to the
Commission at first instance - Mr B Ryder -v- Beaulieu of Australia Limited - FBA 2 of 2003 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 29/04/03 - Personal & Household Good W/sg .......................................................................................
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ENFORCEMENT OF ACTS/AWARDS/ORDERS
1
Appeal against Decision of Full Bench (82WAIG765) re breach of award in relation to underpayments and denial of benefits, flat hourly
rate in excess of award entitlement for ordinary time, right of set-off, method of calculation of amount due to employee and whether
claim truly for breach of award or for breach of over award agreement - IAC reviewed authorities, evidence and found inter alia,
whether payment was made expressly or impliedly to cover a particular obligation, the payment could not be claimed as a set off, that
the claim or the particulars of the claim was to enforce the award and not to enforce an over award agreement and that an application
for enforcement of the terms and conditions of the award, could not proceed on the basis that what was due under the award was to be
calculated by reference to the over award rate agreed between the parties - Upheld and Remitted - James Turner Roofing Pty Ltd -vMr CL Peters - IAC 7 of 2002 - Industrial Appeal Court - 10/03/03 - Construction Trade Services ..........................................................

427

Complaint re alleged breaches of clauses 3(1)(4)(5) & 4(1) of Industrial Relations (Industrial Agents) Regulations 1997 Schedule 1 Complainant sought an extension of time to bring proceedings before the Industrial Magistrate in his application to have Respondents
deregistered as Industrial Agents pursuant to the Industrial Relations (Industrial Agents) Regulations 1997 - Further Complainant
argued that Industrial Magistrate did have the powers and jurisdiction to deal with complaint, that appeal had been properly initiated
pursuant to the provisions of the Industrial Magistrate's Regulations and that the Registrar's decision was in effect a determination
made for the purposes of regulation 15(3)(a) - Respondents lodged an interlocutory application and sought orders that the application
be dismissed or struck out on the grounds that the application was out of time, functus officio, against public interest and with
insufficient merit - Further, Respondent argued that in respect of regulations 12 of the I.R. Act there was no substantial compliance Industrial Magistrate reviewed the relevant legislation and the intention of the legislation, the jurisdiction of the Industrial Magistrate's
Court and found that under the proper administration of the Acts and Regulations an Industrial Magistrate could make a determination
or a decision as to whether or not the registration of an industrial agent was to be cancelled - Further, IM found that it had no power to
rule or view that the Registrar in dealing with the complaint in the circumstances was an unauthorised act or a series of unauthorised
acts and that it could not be said that the matter was functus officio - IM further found that under regulation 19 of the I.R. Act an
Industrial Magistrate had power to cancel registration of an industrial agent and consider allegations that there had been a breach of the
code of conduct an industrial agent was subject to when they were registered - Industrial Magistrate granted the parties an extension of
time in respect to the application of the extension of time within which an appeal may be commenced prior to final orders - Reasons
for Decision Issued - Mr JRA Acosta -v- Mr G Broderick & Other - M 200 of 2002 - Industrial Magistrate - Graeme Neil Calder 28/03/03 - Other Services ..........................................................................................................................................................................

986

ENTRY: RIGHT OF
Conference referred re alleged refusal to allow Applicant Union official access to the Respondents' workplace - Applicant Union argued
that the rights of entry for union officials became a statutory code introduced by the Labour Relations Reform Act 2002 dealing with
rights of entry into premises where relevant employees work - Further, Applicant Union submitted that the Commission did not have
the jurisdiction to declare the parties rights as to right of entry under the Industrial Relations Act 1979 - Respondent argued that the Act
did not preclude the Commission from making an order that union officials be subject to a random drug and alcohol test prior to
entering Respondent's premises and that it would be consistent with the scheme of legislation and its policy was consistent with the
workplace health and safety - Commission found and declared that the Respondents did not have the right to require Mr Brett Davis, an
authorised representative of the Applicant Union, in possession of the requisite authority, exercising his rights under Division 2G of the
Industrial Relations Act 1979, to submit a random drug and alcohol test, as a condition of the exercise of those rights - Declaration
Issued - AUTO, FOOD, METAL, ENGIN UNION -v- Transfield Services (Australia) Pty Ltd & Other - CR 71 of 2002 - KENNER C
- 12/12/02 – Unions ...................................................................................................................................................................................

376

Complaint re contravention of s.96J of the I.R. Act - Claimant sought order that Respondent be restrained from entering premises and from
directing its members to stop work - Further, Claimant submitted that in relation to all matters before IMC falling within general
jurisdiction, the Court, by virtue of regulation 49(5) of the IMC (General Jurisdiction) Regulations 2000, was not bound by the rules of
evidence - Industrial Magistrate found that the Act enabled it to deal with the matter as if these proceedings were an action within the
Local Court and therefore had jurisdiction - Further, IM concluded that it was not bound by rules of evidence due to the interlocutory
nature of the claim, that evidence was lacking and that there remained a substantive issue and did not want to pre-empt the trial Dismissed - Silent Vector Pty Ltd t/a Sizer Builders -v- The Construction, Forestry, Mining and Energy Union of Workers - M 388 of
2001;CP 2,3,4,5,6,7 of 2002;M 75,76,121,122,188,263 of 2002 - Industrial Magistrate - Cicchini IM - 04/09/02 - General Construction

525

Application re revocation of right of entry permit - Applicant sought that hearing dates be vacated and matters adjourned pending
determination of criminal charges against Union representatives - Further, Applicant objected to any application by the Respondent for
the Commission to exercise its discretion under s.27(1)(a)(ii) and (iv) - Respondent Union consented subject to proceedings in related
applications being similarly vacated and adjourned - Commission applied principle and was satisfied that the hearing dates ought be
vacated and applications adjourned to await the outcome of related criminal proceedings - Granted - Silent Vector Pty Ltd t/a Sizer
Builders -v- The Construction, Forestry, Mining and Energy Union of Workers - APPL 1986,1987 of 2002 and APPL 92, 93 of 2003 BEECH SC - 26/02/03 - General Construction .........................................................................................................................................

563

Application re revocation of right of entry permit - Application for an adjournment dismissed on the grounds that Commission was not
satisfied that the refusal of the adjournment would result in a serious injustice to one party - Applicant argued that Respondent's
representative had acted improperly and as a result of that conduct, Applicant suffered loss and damage and became exposed to the risk
of liquidated damages for delay in completing the project - Applicant further argued that the limits of "proper" behaviour could be
ascertained from the scope of the licence to enter the premises conferred by s.49H and s.49I and that license does not permit
conducting safety audits - Respondent opposed the allegations and argued inter alia, that there was a legitimate safety concern on this
particular site, that its representative was at one stage exercising powers but did not act improperly in the exercise of those powers Commission found on evidence that the Respondent's representative did not intentionally or unduly hinder the employer or employees
during working time and that whilst industrial action could have been avoided, he did not act in an improper manner in the exercise of
powers under Division 2G of the Act - Dismissed - Silent Vector Pty Ltd t/a Sizer Builders -v- The Construction, Forestry, Mining and
Energy Union of Workers - APPL 42,63 of 2003 - BEECH SC - 25/02/03 - General Construction...........................................................

564

EXTENSION OF TIME
Application re unfair dismissal - Applicant lodged an application for an extension of time in which to file application and argued that the
reasons for the delay related to her pregnancy, the birth of her child, her recovery and the illness of the child - Respondent opposed the
applications - Commission found that there was no power to extend time in accordance with s.29(3) of the I.R. Act, in respect of an
application filed on 16 October 2002 relating to a termination of employment in May 2002 - Dismissed - Mrs RJ Alberghini -v- Dr
Geoffrey Bower Isotope Imaging Hollywood Hospital - APPL 1729 of 2002 - SCOTT C - 10/01/03 - Health Services ...........................

326

Application re unfair dismissal and contractual entitlements - Applicant argued that she intended to lodge her application within the 28 day
time frame and lodged it in the Commission within the 28 day time limit, subsequent to lodging her application she was informed by
Registry that Form 1 was missing from her application and needed to be completed and returned, she received a copy of a Form 1 on 9
October 2002 and lodged Form 1 the next day - Respondent argued that Applicant was terminated on 6 September 2002 - Commission
found that Applicant was not sent the correct form in the first instance and that there was a valid reason why Applicant did not comply
with the required 28 day time frame for lodging her application, it was clear that as soon as Applicant received the Form 1 she filed her
application promptly the next day - Application to accept Applicant's claim which was lodged out of time granted - Mrs ES Harrison v- Emmanuel Michael Papadoulis T/A Great Australian Travel Centre - APPL 1701 of 2002 - HARRISON C - 16/01/03 - Other
Services .....................................................................................................................................................................................................

333

Application re unfair dismissal - Applicant argued that he was unfairly dismissed and that the Commission was within jurisdiction to
consider the acceptance of the present application out of time - Respondent denied Applicant's allegations and raised as a preliminary
issue that the Commission was without jurisdiction to entertain the claim on the basis proceedings commenced after 1 August 2002
whilst termination of employment took place on 26 July 2002 and there was no ability for Commission to extend time under the IR Act
- Commission found that the amendments effected by the Labour Relations Reform Act 2002 to repeal s29(2) of the Act and to enact
the new ss29(2) and s29(3) were not retrospective in the sense that the datum point for the termination of the employment was 1
August 2002 and not a date earlier for the purposes of the 28 day time limit - Dismissed for want of jurisdiction - Mr K McEwan -v Australasian Correctional Management Pty Ltd (ACN 051 130 600) - APPL 1469 of 2002 - KENNER C - 10/12/02 - Food Retailing ...
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EXTENSION OF TIME—continued
Application re unfair dismissal seeking extension of time - Applicant argued that circumstances surrounding the resignation amount to a
dismissal of him by the Respondent - Further, Applicant argued that after the dismissal he could not afford the filing fee hence the
delay in lodging his application - Commission applying the Principles set out in Azzalini's Case (ibid) found the length of the delay
was not justifiable on the evidence before the Commission - Further, Commission found on Applicant's own evidence, that Applicant
was not dismissed from his employment but left it voluntarily, therefore, there had been no dismissal to attract the jurisdiction in the
Commission - Commission also found that Applicant's case would have no prospect to success and that it would be fair not to accept
an application out of time in these circumstances - Dismissed - Mr P Scott -v- Sealcorp Holdings Limited (ABN 28 009 143 597) APPL 289 of 2003 - GREGOR C - 01/04/03 – Insurance...........................................................................................................................

1070

Application for extension of time to file application for harsh, oppressive and unfair dismissal - Applicant argued that the delay in lodging
her application was due to Christmas break, that she wanted to prove that termination was in fact a true redundancy and that the work
continued to be performed by someone else - Respondent argued that due to the economic situation there was a downturn in business at
that time and needed to make the position redundant - Commission found on evidence that while the employer did not follow all
appropriate processes, Applicant's position was in fact redundant and that the rationale for Applicant's delay in lodging her application
was not reasonable, therefore the referral out of time was not accepted - Dismissed - Ms B Bryant -v- Boomerang Paper WA Pty Ltd APPL 162 of 2003 - WOOD C - 25/03/03 - Paper Manufacturing .............................................................................................................

1188

Application for extension of time to file application re unfair dismissal - Applicant argued the Commission ought to accept the application
out of time as he was unable to get representation from Solicitors prior to 17 January 2003 due to the Christmas period, he was
unaware of the 28 day time limit to lodge a claim in the Commission and he would suffer material prejudice if he was not able to
proceed with him claim - Commission found that it would be unfair not to extend time in the present case therefore an order was made
to accept the Applicant's application and the matter referred by the Commission to a Deputy Registrar for conciliation pursuant to s.32
of the Act - Granted - Mr B Carrington -v- Perth 4WD Wreckers Pty Ltd trading as The Perth 4WD Centre - APPL 99 of 2003 KENNER C - 28/03/03 - Machining and Motor Vehicle Wholesaling .......................................................................................................

1192

Application for extension of time to file application re unfair dismissal - Applicant argued the delay came as a miscalculation by his legal
representative and that his case was not a genuine redundancy but dismissal had occurred following safety concerns - Respondent
argued that no safety issues had been raised by Applicant while working on the project completed immediately prior to the redundancy
- Commission found there was an acceptable explanation for the delay, that the interest of justice outweigh the prejudice to the
employer and that it would be unfair not to accept the application - Granted - Mr P Dawson -v- Devaugh Pty Ltd ABN 73 008 792 265
- APPL 175 of 2003 - COLEMAN CC - 10/04/03 - Construction Trade Services ......................................................................................

1194

Application for extension of time to file application re unfair dismissal - Applicant argued the reason for delay in lodging the application
was he was given incorrect information by the Department of Consumer and Employment Protection, the 28 day period was a mere
technicality and the Applicant took steps to make it clear to the Respondent that he contested the dismissal and was intending to lodge
an application - Respondent argued there was no notification by the Applicant that he intended to contest his dismissal and that it was
prejudiced, as a potential key witness that was available if the application had been made within time was no longer in the country and
unavailable - Commission found that the application was 98 days out of time and the Applicant did not show that there was an
acceptable explanation for the delay in lodging his application and an order was issued dismissing the application - Dismissed - Mr V
Dimitriou -v- Energy World Corporation Limited - APPL 360 of 2003 - BEECH SC - 22/04/03 - Other Services ....................................

1195

Application for extension of time to file an application re unfair dismissal - Applicant argued his application was filed out of time as he
understood he had one month to lodge his application, not 28 days, that he did not have the money to lodge his claim until his son
commenced work and he was able to borrow the money - Commission accepted the reasons for the delay and found that the delay was
small and would not cause any prejudice to the respondent - Granted - Mr DW Evans -v- Jim Catchpole Civil Infrastructure - APPL
1763 of 2002 - WOOD C - 12/12/02 - General Construction......................................................................................................................

1197

Application for extension of time to file application re unfair dismissal and denied contractual entitlements - Applicant argued that the
application was not filed as he awaited a response from the respondent to a letter sent by his Solicitor to the respondent - Respondent
argued there would be a prejudice to the respondent if the matter were to proceed in the circumstances of the delay given that the
respondent did not have advice of the intention of the applicant to lodge a claim until some three months after the applicant's dismissal
- Commission found the reason for delay in the circumstances of the applicant having legal advice and prompting from the
Commission was not adequate and the applicant has not met the obligation that falls to him to prosecute his claim with appropriate
diligence and an order was issued dismissing the application - Dismissed - Mr MW Leyssenaar -v- Darren Bracewell, Seagate
Holdings Pty Ltd - APPL 127 of 2003 - SCOTT C - 14/04/03 - Other Services .........................................................................................

1221

Application re unfair dismissal - Applicant argued he had difficulty contacting his solicitor, that telephone calls had not been returned and
he assumed the solicitor would deal with the service of the application - No appearance on behalf of the respondent - Commission
found a six week period had elapsed since the applicant had filed the application in the Commission and when he contacted a solicitor,
that applicant had not responded to communication from the Commission, therefore he was entirely responsible for the lack of service
of the application - Dismissed - Mr AG McGuire -v- Liz Baggeta of Millennium Inorganic Chemicals - APPL 245 of 2003 - SCOTT C
- 12/05/03 - Other Manufacturing...............................................................................................................................................................

1223

Application re unfair dismissal seeking extension of time pursuant to s.29(3) of the I.R. Act - Applicant argued that she was aware of the 28
day time limit at the time that she contemplated taking these proceedings, but that some personal factors and some health factors were
relevant to the delay that took place - Commission applied legal principles and found that the length of the delay was substantial, and
although it appeared from the Applicant that she would contest the employer's decision, from the date of termination, no further steps
were taken by her to put the Respondent on notice that the dismissal was being contested - Further, Commission found that if it was to
accept the application for extension of time, then there may be some prejudice occasioned upon Respondent, therefore, it was not
persuaded that it ought exercise its discretion to receive the application out of time in the present circumstances - Dismissed for want
of jurisdiction - Ms JS Palmer -v- Mr D Palumbo - APPL 26 of 2003 - KENNER C - 01/04/3003 - Food Retailing .................................

1245

Application for extension of time to file an application re unfair dismissal - Applicant argued that upon receiving advice from a government
department she did commence an application in the Equal Opportunity Commission very promptly, that in subsequent to a discussion
with a person at the EOC, she was advised that she could commence proceedings in this Commission and that at no time was she aware
of the 28 day time limit to lodge an application - Commission found on evidence that applicant had acted promptly on all advice given
to her, that she was unaware of the 28 day time limit and that the respondent was not able to inform the Commission of any prejudice
beyond that which would normally be expected, that is, the prejudice of having to defend proceedings brought against it - Granted - LI
Pearce -v- Tomlinson Ltd - APPL 90 of 2003 - KENNER C - 11/04/03.....................................................................................................

1247

Application for extension of time to file an application re unfair dismissal - Applicant argued he was waiting until he received a Separation
Certificate from the respondent as he needed to know the reason the respondent relied upon to dismiss him - Commission accepted
applicant's explanation for the delay and found that the period of delay in filing was so short and whether or not there was a sufficiently
arguable case, the Applicant must be given the benefit of the doubts - Commission concluded that it intend to grant the extension for
the application to be dealt with by the Commission and in view of its comments about the unfair dismissal, it was appropriate that it
refer the matter to the Chief Commissioner for his consideration of reallocation to the Commission otherwise constituted - Granted Mr A Vanyi -v- Greg Turner (Director), Boston Technologies T/AS Copier Wholesale - APPL 319 of 2003 - KENNER C - 10/04/03 Machining and Motor Veh Wholesaling.....................................................................................................................................................
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EXTENSION OF TIME—continued
Appeal against decision to suspend made on 16/7/2002 - Preliminary issues re extension of time, perceived bias and whether matter ought
proceed in public interest - Appellant argued that Respondent had failed to adhere to the disciplinary procedures and to comply with
the requirements of the PSM Act 1994 - Appellant sought Orders that the Respondent's action be reviewed, modified, nullified and/or
varied - Respondent argued that there had been no unlawful action undertaken and that the direction to the Appellant to not attend
work did not constitute a suspension in accordance to the PSM Act 1994 - Further, Respondent argued that PSAB had no jurisdiction
to deal with the matter and opposed the application for extension of time - Public Service Appeal Board invited the parties to make
written submissions on whether or not the matter should proceed in the public interest - PSAB found that in accordance with the Act,
the Board had a responsibility to manage the process of a particular case as it sees appropriate and the fact that Appellant would have
preferred a different process did not meet the test of perceived bias - PSAB reviewed authorities and was unanimously of the view that
the extension of time ought be granted because the Respondent had been made aware of the Appellant's challenge since the time
expired for the filing of the appeal - PSAB concluded that there was no right of appeal to the Board arising from any action under s.82
of the PSM Act, there was no valid appeal before the board, in accordance with its jurisdiction and accordingly, had the Board the
jurisdiction to deal with the matter, it would not have dismissed the appeal in the public interest as the passage of time and events had
not resolved the matter or meant that it was merely academic to proceed - Orders Issued - Mr S Kelly -v- Director General, Department
of Justice - PSAB 12 of 2002 - Public Service Appeal Board - SCOTT C - 17/04/03 - Government Administration ................................
2

1283

Appeal against Decision of Commission (83WAIG1053) re dismissed unfair dismissal claim lodged out of time - Appellant argued that the
learned Commissioner erred in law when having listed the Appellant's application for hearing he dismissed the application without
hearing or taking any evidence on oath - Appellant sought orders that the appeal be upheld and decision at first instance be suspended
and matter referred back to the Senior Commissioner - No appearance on behalf of the Respondent - Full Bench cited authorities and
found inter alia, that Appellant was not afforded procedural fairness or natural justice because findings were made which assessed
matters based on the mere plausibility of assertions of fact from the bar table instead of evidence on oath or affirmation subject to cross
-examination - Upheld, Decision at first instance suspended and the matter remitted to the Commission at first instance to be heard and
determined accordingly to law and the reasons of the Full Bench - Mr J Rodriguez -v- Parks Industries Pty Ltd - FBA 6 of 2003 - Full
Bench - SHARKEY P/KENNER C/WOOD C - 06/06/03 - Other Services ...............................................................................................

1395

Application re unfair dismissal and contractual entitlements - Applicant sought redundancy payment, accrued sick leave, long service leave
and payment for financial hardship due to his new job paying much lesser for the same work - Respondent argued that there was a
downturn at the time of dismissal, the Applicant was made redundant and Applicant was aware that he was to be made redundant Commission reviewed authorities and found on evidence that Applicant's application was 74 days out of time because the Applicant
lodged his application first in the Federal Commission and once he knew that there was a jurisdictional challenged to his application,
he took no further steps at that point in time to clarify his application, or to make the application in this Commission, therefore it would
not be unfair for his application not to be accepted out of time - Commission concluded that it had doubt that the claims for long
service leave and for financial hardship could be claimed and that it would convene a conference to deal with the matters in respect of
redundancy and sick leave which are claimed as contractual benefits - Referral out of time not accepted - Order Issued - MR RS Brown
-v- RCR Tomlinson Ltd - APPL 231 of 2003 - WOOD C - 12/05/03 - Motor Vehicle Rtlg & Services ....................................................

1484

Application re unfair dismissal - Commission called proceeding on of its own motion as the application was filed some six months or
thereabouts out of time - Commission also found the applicant accepted in her evidence she was advised of her application being well
out of time and nothing further was done for some time and the delay has been compounded by the applicant's failure to take heed of
advice and to commence proceedings - Dismissed - Ms J Dimasi -v- Alphapharm Pty Ltd ABN 93 002 359 739 - APPL 291 of 2003 KENNER C - 09/05/03 - Health Services ..................................................................................................................................................

1495

Application re unfair dismissal seeking compensation - Commission called proceedings on its own motion by reason that application was
filed out of time - Applicant argued that although she had been advised of the need to file the application within 28 days of the date of
termination of employment she sought legal advice and the firm of solicitors was on leave until 6 January 2003 - Respondent opposed
the application and said that at all times it treated the Applicant fairly and there was no indication to it that a claim would be filed
against it until the notice of application was received by service - Commission was not persuaded in the circumstances that an
extension of time should be granted because the applicant admitted to her credit, that she was aware of the necessity to bring these
proceedings within 28 days - Dismissed for want of jurisdiction - Miss KJ Francis -v- Pilbeam Family Trust t/a Stamp-It Rubber Stamp
Co (WA) - APPL 27 of 2003 - KENNER C - 24/03/03 - Property and Business Services .........................................................................

1502

Application for extension of time to file an application re unfair dismissal - Applicant argued she was confused and thought the Australian
Workplace Agreement applied to her employment and therefore ought to commence proceedings in the Australian Industrial Relations
Commission - Commission found the onus was on employees to take all reasonable steps to ensure they are commencing proceedings
in the appropriate jurisdiction, that there was little or no evidence before the Commission to indicate other steps were taken by the
applicant to properly ascertain the correct jurisdiction and a considerable period of time lapsed before the applicant took any steps to
lodge an application - Dismissed - Mrs M Kostovski -v- Gull Petroleum (WA) Pty Ltd - APPL 260 of 2003 - KENNER C - 06/05/03 Petroleum Coal Chemical Assoc................................................................................................................................................................

1516

Application re unfair dismissal - Application lodged out of time - Commission reviewed authorities and considered it would be unfair not to
accept the Applicant's referral out of time because she was dismissed without notice and without warning, and in the circumstances
particularly the lack of response from the Respondent, then the illness and hospitalisation of the Applicant's children, the reasons for
the delay was understandable - Commission concluded that there was no prejudice to the Respondent above and beyond having to face
an application for unfair dismissal - Accepted - Mrs E Massandy -v- Fred Margaria Cleaning Services - APPL 318 of 2003 - WOOD C
- 09/05/03 - Personal Services....................................................................................................................................................................

1518

Application for extension of time to file application re unfair dismissal - Applicant argued that the delay in lodging his application was
because he was exchanging emails with a representative of the respondent in regard to taxation of his ex gratia payment - Respondent
argued the applicant had not provided information that the termination would be contested - Commission found the delay in this
application was almost three times the period provided in the Act, the applicant was not dismissed so the jurisdiction which resides in
the Commission to hear the industrial matter referred under s.29 of the Act does not arise therefore the application was without
jurisdiction and there was no case to be argued - Dismissed - Mr SJ Moretti -v- Canning Vale Weaving Mills Ltd - APPL 355 of 2003 GREGOR C - 14/05/03 - Other Manufacturing..........................................................................................................................................

1519

Application re unfair dismissal lodged out of time - Applicant argued his application was lodged out of time as he did not have the money
for the filing fee - Commission considered the evidence and it was not persuaded as to the reason for applicant not having money for
the claim given his strong denial of the allegation that led to his dismissal - Commission concluded inter alia, that even thought
application was only one day out of time, in the context of Applicant's probationary employment, and that within the 10 days of his
employment he had already received a written warning, possibly two oral warnings, and an allegation had been made against him, it
had not been persuaded that it would be unfair not to accept his claim - Dismissed - Mr NJ Roberts -v- John Ryan owner of Metro
Security Services - APPL 242 of 2003 - BEECH SC - 01/05/03 - Public Order & Safety Services ...........................................................

1521

Application re unfair dismissal - Commission called these proceedings on its own motion as application was out of time - Commission
found that 46 days was a significant delay and was a factor which must be taken against the applicant and the application, and the state
of the evidence was such that there was no real and proper explanation for the delay - Further, Commission had significant doubts as to
whether the applicant, as a matter of fact and law, was an employee of the respondent as at the time it was alleged the relationship
came to an end - Application for extension of time refused and application for unfair dismissal dismissed for want of jurisdiction - Mr
D Suparta -v- Swan Transit Operations Pty Ltd - APPL 135 of 2003 - KENNER C - 09/05/03 - Road Transport .....................................
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HOURS OF WORK
Complaint re breach of Restaurant, Tearoom and Catering Workers Award No. R48 of 1978 - Claimant argued that Respondent had failed
during the period of employment to pay him appropriate wages and overtime in accordance with the provisions of clauses 10 and 21 of
the Award that bound Respondent - Respondent admitted that the Award bound the parties and that Claimant worked as a full time
chef for the Respondent but denied it had breached the Award as alleged - Further, Respondent informed the Industrial Magistrate's
Court that it had over the material period inadvertently underpaid Claimant $7,745.00 however denied the claim - Industrial Magistrate
found that Claimant had failed to establish on the balance of probabilities that he had worked the times he alleged and thus failed to
establish each alleged breach - Further, Industrial Magistrate made an order in favour of Claimant with respect to the amount of
$7,745.00 - Reasons for Decision issued - Mr A Kaew-Ard -v- Sawasdee Pty Ltd - M 193 of 2002 - Industrial Magistrate - Cicchini IM
- 06/02/03 - Accommodatn, Cafes&Restaurants.........................................................................................................................................

314

INDUSTRIAL ACTION
4
Application for Orders pursuant to s.66 of the I.R. Act - Applicant argued that Respondent and its members had breached its rules and s.6
of the Act - Respondent opposed application and argued that the President lacked jurisdiction to hear and determine the matter President found on evidence that Applicant was not a person prescribed as having right to make application pursuant to s.66 of the Act,
and in particular s.66(1), that there was no jurisdiction to hear and determine application as the application sought orders in relation to
the organisation's rules of which Applicant was not a member and has never been a member - Dismissed - Mr DP Deen -v- The
Construction, Forestry, Mining and Energy Union of Workers - PRES 35 of 2002 - President - SHARKEY P - 08/01/03 – Unions .........

233

Complaint re contravention of s.96J of the I.R. Act - Claimant sought order that Respondent be restrained from entering premises and from
directing its members to stop work - Further, Claimant submitted that in relation to all matters before IMC falling within general
jurisdiction, the Court, by virtue of regulation 49(5) of the IMC (General Jurisdiction) Regulations 2000, was not bound by the rules of
evidence - Industrial Magistrate found that the Act enabled it to deal with the matter as if these proceedings were an action within the
Local Court and therefore had jurisdiction - Further, IM concluded that it was not bound by rules of evidence due to the interlocutory
nature of the claim, that evidence was lacking and that there remained a substantive issue and did not want to pre-empt the trial Dismissed - Silent Vector Pty Ltd t/a Sizer Builders -v- The Construction, Forestry, Mining and Energy Union of Workers - M 388 of
2001;CP 2,3,4,5,6,7 of 2002;M 75,76,121,122,188,263 of 2002 - Industrial Magistrate - Cicchini IM - 04/09/02 - General Construction

525

Application re revocation of right of entry permit - Application for an adjournment dismissed on the grounds that Commission was not
satisfied that the refusal of the adjournment would result in a serious injustice to one party - Applicant argued that Respondent's
representative had acted improperly and as a result of that conduct, Applicant suffered loss and damage and became exposed to the risk
of liquidated damages for delay in completing the project - Applicant further argued that the limits of "proper" behaviour could be
ascertained from the scope of the licence to enter the premises conferred by s.49H and s.49I and that license does not permit
conducting safety audits - Respondent opposed the allegations and argued inter alia, that there was a legitimate safety concern on this
particular site, that its representative was at one stage exercising powers but did not act improperly in the exercise of those powers Commission found on evidence that the Respondent's representative did not intentionally or unduly hinder the employer or employees
during working time and that whilst industrial action could have been avoided, he did not act in an improper manner in the exercise of
powers under Division 2G of the Act - Dismissed - Silent Vector Pty Ltd t/a Sizer Builders -v- The Construction, Forestry, Mining and
Energy Union of Workers - APPL 42,63 of 2003 - BEECH SC - 25/02/03 - General Construction ...........................................................

564

Conference re refusal of the Respondent to reclassify positions - Applicant Union sought an interim order preventing Respondent from
filling Juvenile Justice Officer positions until the claim of the Union that Group Workers be reclassified was decided by Commission Respondent argued that it was not aware of any threat of industrial action - Public Service Arbitrator issued interim order sought by
Applicant Union in that it prevents the filling of the positions at the end of that process - Interim order issued - Civil Service
Association of Western Australia Incorporated -v- The Director General, Department of Justice - PSAC 9 of 2003 - Public Service
Arbitrator - BEECH SC - 12/03/03 - Government Administration .............................................................................................................

985

INDUSTRIAL MATTER
3
Application for a new award, Burswood International Resort Casino Employees Award 2002 - Applicant Union applied for the registration
of the above award to replace and supersede the Burswood International Resort Casino Employees' Industrial Agreement Ag 169 of
2001 and the Burswood Island Resort Employees Award No. A23 and A25 of 1985 - Further, Applicant Union argued that the terms of
the award were substantially those that applied to the employees of Respondent who had entered into an Australian Workplace
Agreement and that it was unfair for the Respondent to discriminate against employees because they chose to be covered by a
collective agreement registered under the Industrial Relations Act 1979 - Respondent argued that Applicant's claim should be
dismissed under s.27(1)(a)(iii) of the IRC Act on the grounds that further proceedings were not necessary or desirable in the public
interest as the Union's claim breached clause 45 of the registered agreement and in that it should not allow a party to press for a claim
that was contrary to its own agreement - Further, Respondent argued that Union could not make out a claim under Principle 10 as it
could not justify why the claim had not been progressed as an industrial agreement under s.41 of the Act and it was an abuse of the
process because the purpose of the application was not directed at protecting existing employees whose conditions of employment
were not regulated by the 2001 Agreement - Commission in Court Session found that that Applicant Union had made out a case under
Principal 10 and that a new award should be issued - Further, CICS found that the operative date should be from 10 July 2002, the date
the application was lodged in the Commission - Granted - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Burswood Resort (Management) Limited - A 4 of 2002 - Commission in Court Session - SMITH C/WOOD
C/HARRISON C - 25/11/02 - Accommodatn, Cafes&Restaurants.............................................................................................................

57

Application to vary the Metal Trades (General) Award 1966 No. 13 of 1965 - Applicant sought orders that its name be deleted from the
Second Schedule list of Respondents of the award because of the administration burden from time to time when various amendments
take place to the award - Respondents objected to the application because Applicant had been named in the award since the sixties and
should be retained - Commission found that Applicant had no operations in the area or scope of the Award and that it was important to
update its awards and orders to avoid named respondents that are not in the industry as it was not productive - Granted - Caterpillar of
Aust -v- AUTO, FOOD, METAL, ENGIN UNION & Other - APPL 1190 of 2002 - GREGOR C - 24/12/02 - Metal Product
Manufacturing ............................................................................................................................................................................................

140

Application for Order pursuant to Section 80E re disciplinary action taken against an employee - Applicant Union argued that Respondent
bring to an end the disciplinary process on the basis that there are significant procedural flaws, including denial of natural justice to
member and that he had not committed breaches in circumstances which related to his employment entitling Respondent to undertake
any disciplinary enquiries - Respondent argued that it was entitled to undertake and complete any disciplinary enquiries - Public
Service Arbitrator found that the disciplinary process in this matter was not baseless and did not suffer the significant flaws or breaches
such as to warrant the process being halted - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director
General, Department of Family and Children's Services - P 41 of 2001 - Public Service Arbitrator - SCOTT C - 16/12/02 - Government
Administration............................................................................................................................................................................................

146

1

Appeal against Decision of Commission in Court Session (82WAIG2432) re registration of a new award - Appellant argued that the CICS
erred in law in finding that it had jurisdiction to determined the application and that there was no industrial matter between the parties
of such nature as to give rise to jurisdiction in the Industrial Commission - Further, Appellant argued that any further proceedings or
decision or determination of the Commission would be held or made in excess of or without jurisdiction - Respondent opposed the
Appeal - Industrial Appeal Court found that the principal issue raised by the grounds of appeal were whether certain matters that were
said to have been covered by an industrial agreement that was still in force between the parties could be dealt with by the Commission
as industrial matters - Further, IAC found that no error had been demonstrated in the decision of the Commission in Court Session in
determining that the Commission had jurisdiction to deal with the application, therefore, the appeal was dismissed - Dismissed Burswood Resort (Management) Limited -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch - IAC 9 of 2002 - Industrial Appeal Court - 18/12/02 - Accommodatn, Cafes&Restaurants ..........................................................

208
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CUMULATIVE DIGEST—continued
Page
INDUSTRIAL MATTER—continued
4
Application for Orders pursuant to s.66 of the I.R. Act - Applicant argued that Respondent and its members had breached its rules and s.6
of the Act - Respondent opposed application and argued that the President lacked jurisdiction to hear and determine the matter President found on evidence that Applicant was not a person prescribed as having right to make application pursuant to s.66 of the Act,
and in particular s.66(1), that there was no jurisdiction to hear and determine application as the application sought orders in relation to
the organisation's rules of which Applicant was not a member and has never been a member - Dismissed - Mr DP Deen -v- The
Construction, Forestry, Mining and Energy Union of Workers - PRES 35 of 2002 - President - SHARKEY P - 08/01/03 – Unions ........

233

Complaint re alleged breach of Section 49(M)(1) of the I.R. Act 1979 - Applicant Union argued that Respondents had breached section
49(M) of the IR Act and sought injunctive relief against Respondents and interim orders pursuant to section 83E(5) of the Act to
prevent further breaches - Respondents argued and opposed the applications seeking interim orders and made application for the
adjournment of the matters - Further, Respondents argued that there were proceedings on foot in the Federal Court of Australia with
respect to substantially the same matter which struck at the validity of the relevant provisions referred to and that this Court should
defer its consideration of the matter pending the determination of the matter by the Federal Court of Australia - Further, Honourable
Minister for Employment and Workplace Relations of the Commonwealth of Australia sought leave to intervene - Industrial Magistrate
found that there was no legislative basis for intervention, that the Court did not possess inherent jurisdiction as it was a creature of
statue and it operated within the statutory framework provided - Further, IM found that it was undesirable for the matter to proceed
until the Federal Court had dealt with the matter and had determined it as there would be a final determination of the constitutional
issues before these proceedings and thus acceded to the applications made by Respondents for an adjournment of the proceedings Reasons for Decision Issued - The Construction, Forestry, Mining and Energy Union of Workers -v- Woodside Energy Limited (ABN
63 005 482 986) & Other - M 304 of 2002 - Industrial Magistrate - Cicchini IM - 27/11/02 - Oil and Gas Extraction ..............................

302

Application re revocation of right of entry permit - Application for an adjournment dismissed on the grounds that Commission was not
satisfied that the refusal of the adjournment would result in a serious injustice to one party - Applicant argued that Respondent's
representative had acted improperly and as a result of that conduct, Applicant suffered loss and damage and became exposed to the risk
of liquidated damages for delay in completing the project - Applicant further argued that the limits of "proper" behaviour could be
ascertained from the scope of the licence to enter the premises conferred by s.49H and s.49I and that license does not permit
conducting safety audits - Respondent opposed the allegations and argued inter alia, that there was a legitimate safety concern on this
particular site, that its representative was at one stage exercising powers but did not act improperly in the exercise of those powers Commission found on evidence that the Respondent's representative did not intentionally or unduly hinder the employer or employees
during working time and that whilst industrial action could have been avoided, he did not act in an improper manner in the exercise of
powers under Division 2G of the Act - Dismissed - Silent Vector Pty Ltd t/a Sizer Builders -v- The Construction, Forestry, Mining and
Energy Union of Workers - APPL 42,63 of 2003 - BEECH SC - 25/02/03 - General Construction...........................................................

564

2

Appeal against Decision of Commission (82WAIG3250) re transfer of an employee - Appellant argued that the Public Service Arbitrator
erred in law in declaring that Appellant's decision to exclude the employee from the Broome Regional Prison was void, that the
decision was within the Public Service Arbitrator's jurisdiction, and that the Appellant should not have ceased paying employee her
ordinary salary - Appellant sought that the PSA's orders (1), (2) and (6) be quashed - Full Bench reviewed authorities and found inter
alia, that the decision to exclude employee from Broome Regional Prison was an "industrial matter", and the decision to declare it void
was within jurisdiction for that reason - Further, Full Bench found that the Arbitrator erred in ordering the Appellant to pay the
employee indefinitely into the future when there was no evidence that she would perform any service, had preformed any service or
was entirely willing to - Upheld and order 6 of the decision at first instance quashed - Director General, Department of Justice
(Formerly known as Ministry Of Justice) -v- Civil Service Association of Western Australia Incorporated - FBA 53 of 2002 - Full
Bench - SHARKEY P/SCOTT C/WOOD C - 25/03/02 - Government Administration .............................................................................

908

4

Application for orders pursuant to s.66 of the I.R. Act - Applicant's complaint was that the Respondent acted contrary to rule 3 of its rules
in refusing to allow an external person to represent it in the matter relating to Applicant and at his expense - Respondent opposed the
claim - President reviewed legal principles and found inter alia, that it had not been established that there was any rule, express or
implied, which had been breach or not performed, and that no order was necessary to ensure that any wrong was avoided since no
wrong had been or was likely to have been committed in relation to the rules in this instance - Having regard to s.26(1) and s.26(1)(c)
of the Act, President found that the merits lay with the Respondent CSA and the case for the Applicant had not been established Further, President was not persuaded that the application to strike out the particulars was made out and that it was satisfied entirely that
there was sufficient material there for the Respondent to know and answer the case which was alleged against it - Dismissed, Orders
and Directions Issued and Application for interim orders dismissed - Mr NJ Jones -v- Civil Service Association of Western Australia
Incorporated - PRES 1 of 2003 - President - SHARKEY P - 31/03/03 – Unions .......................................................................................

945

4

Application for orders pursuant to s.66 of the I.R. Act - Applicant argued that Respondent had acted contrary to rule 3 of its rules by failing
to act fairly and in the interests of its member - Respondent opposed application and denied that it had breached its rules or acted in a
tyrannical oppressive, unreasonable or undemocratic way - President reviewed authorities, union rules and found inter alia, that the
decision to refuse Applicant legal assistance was unfair and unreasonable and did not advance the objects contained in the rules President ordered that Applicant's application be reconsidered and that this be done only after an opinion was derived from a solicitor
of Applicant's choice and such opinion be funded by the Respondent - Orders and Directions Issued - Application granted in part - Mr
GJ Wauhop -v- Civil Service Association of Western Australia Incorporated - PRES 2 of 2003 - President - SHARKEY P - 28/03/03 –
Unions .......................................................................................................................................................................................................

951

Appeal against Decision of Commission (83WAIG168) re unfair dismissal - Appellant argued that the Learned Commissioner erred in his
findings, on numerous grounds relating to his employment relationship with the Respondent - Full Bench applied legal principles,
reviewed indicia and authorities cited therein to determine the totality and the true nature of the contract and found inter alia, that it
was open to the Commissioner at first instance to find, and the Commissioner should have found, that Appellant was an "employee"
within the meaning of the definition of "employee" in s.7(a) of the Act, because he was a person employed by an employer to do work
for hire or reward, and also because he was, within the meaning of the definition in s.7(b) of the Act, at all material times, a person
whose usual status was that of an employee - Further, Full Bench found that Respondent was an employer because it was at all material
times a company employing one or more employees, some of whom were not the Appellant, and that should have been so found - Full
Bench found that the matter before the Commissioner was therefore an industrial matter as defined, and he was entitled to take
cognisance of it pursuant to s.23 and s.29 of the Act - Upheld, Decision at first instance suspended and matter remitted to the
Commission at first instance - Mr B Ryder -v- Beaulieu of Australia Limited - FBA 2 of 2003 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 29/04/03 - Personal & Household Good W/sg.......................................................................................

1133

Application for Orders pursuant to s.66 of the I.R. Act - Applicant argued inter alia, that there had been no election under the CSA rules,
and the General Secretary and Assistant General Secretary had ipso facto been invalidly appointed contrary to the CSA rules, and ultra
vires those rules - Further, Applicant argued that once the SPSF ceased to exist, there had to be a new s.71 application, and the Full
Bench had to be satisfied anew of the s.71 requirements, about a new Counterpart Federal Body, the CPSU and this had not been done
- Respondent argued that the agreement made under s.202 of the Federal legislation continued in force by virtue of s.253TA of the WR
Act, thus enabling persons appointed or elected pursuant to the rule of the CPSU to become General Secretary and Assistant General
Secretary of the CSA - Respondent, further submitted that the Commission, constituted by the President, had no jurisdiction to
consider the effect of the WR Act and the s.202 agreement - President found that it was within his jurisdiction under s.66(2) of the Act
to determine whether the rules of the CSA have been observed or not, and particularly whether persons are officers of the CSA
pursuant to its rules or by the operation of any law - President reviewed legal principles, relevant Acts, agreement and the CSA rules
and found that the appointments to the offices of the WA Branch Secretary and WA Branch Assistant Secretary of the CPSU, could not
constitute or serve as valid elections or appointments to the offices of General Secretary and Assistant Secretary in accordance with the
rules of the CSA, and that they therefore have not, since 28 November 2001, validly occupied those offices - Supplementary Reasons
for Decision, Declarations and Orders Issued - Mr N Jones -v- Civil Service Association of Western Australia Incorporated - PRES 3
of 2003 - President - SHARKEY P - 10/04/03 - Unions ............................................................................................................................

1146
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Page
INDUSTRIAL MATTER—continued
2
Application for Declaration pursuant to s.71 of the I.R. Act - Applicant sought a declaration pursuant to s.71(2) of the Act that the CPSU
and SPSF Group was the counterpart federal body of the CSA - Applicant argued that the requirements for issuing the declaration as
prescribed in s.71(3) of the Act had been satisfied - The interveners alleged that the application was not filed in accordance with the
rules and was therefore invalid - In written submissions which were tendered at the proceeding, it was submitted that the CSA Council
did not have the power to 'regularise' or validate' ex post that which was done unlawfully because 'those powers' (sic) required specific
statutory provisions - Full Bench reviewed CSA rules, Acts, authorities and found inter alia, that pursuant to s.71 of the Act, the branch
was the counterpart federal body in relation to the state organisation, because the rules of which relating to the qualifications of persons
for membership and prescribing the offices which shall exist within the branch were deemed to be the same as the rules of the state
organisation relating to the corresponding subject matter - Full Bench concluded that it would grant the application and make the s.71
declaration sought, there being no valid obstacle to it being granted, and it being satisfied that, having regard to the provisions of s.71,
the branch was the counterpart federal body to the applicant - Granted - Civil Service Association of Western Australia Incorporated v- (Not applicable) - FBM 4 of 2003 - Full Bench - SHARKEY P/BEECH SC/SCOTT C - 23/05/03 – Unions........................................

1403

Appeals re reclassification of position - Parties agreed that the matter ought be dealt with by the Arbitrator on the basis of written
submission - Public Service Arbitrator reviewed authorities and submissions and found that there was no industrial matter upon which
Commission could exercise jurisdiction because at the time the Appellants filed Notices of Appeal, their employment was the subject
of a Workplace Agreement pursuant to the Workplace Agreement Act 1993 - Dismissed for want of jurisdiction - Mr DK Spivey -vWorkCover W.A - PSA 5,7,8 of 2000 - Public Service Arbitrator - SCOTT C - 22/05/03 - Government Administration .........................

1551

INDUSTRY ALLOWANCE
Application to vary Electrical, Engineering and Building Trades (West Australian Newspaper Limited) Award 1988 - Applicant Union
sought to update allowances in accordance with the State Wage Principles (82WAIG1386) - Respondent consented to the variation Commission varied the award by consent - Granted - COMM, ELECTRIC, ELECT, ENERGY -v- West Australian Newspapers Ltd APPL 1866 of 2002 - WOOD C - 12/02/03 - Other Services .....................................................................................................................

683

Application to vary Children's Services (Private) Award, Children's Services Consent Award 1984 and Child Care (Subsidised Centres)
Award - Applicant Union argued that the variation to the awards are substantially the same, to insert the recent changes to the
Community Services (Child Care) Regulations 1988 - Applicant Union sought to have inserted in each award a new classification for
an 'E Worker' which was a class of child care worker that had been recently created under the Regulations, also including
reimbursements of certain expenses - Respondent argued there was no objection to the creation of an E classification within the awards
however objected to two steps rates being inserted and opposed the application for the allowances - Commission found that the
applications were brought pursuant to the Statement of Principles in the 2001 State Wage Case decision and provided for the work
value changes - Further, Commission was satisfied that the creation of an E classification should be created pursuant to the Work
Value Principle and that the two step rates were properly struck and that the allowances should be allowed with concessions - Ordered
Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Bassendean Day Care
Centre - APPL 1280,1281,1282 of 2001 - SMITH C - 04/02/02 - Other Services ......................................................................................

958

INTERPRETATION-WORDS & PHRASES
2
Appeal against Decision of Commission (82WAIG2188) re unfair dismissal - First Appeal No. FBA38/2002 - Appellant grounds of appeal
was against the declaration that she was not dismissed in January 2001 and the order for compensation insofar as it "failed" to take
account of the income that Appellant would likely have received from her participation in the on-call roster system operated by the
Respondent - Second Appeal No. FBA39/2002 - Cross appeal by Respondent appealing against part of the decision relating to the
Appellant's dismissal and her entitlement to compensation being a casual employee - Full Bench reviewed authorities, all of the
evidence and material and all of the submissions, and found that there has been no error in the exercise of the discretion as alleged
established, and no ground of appeal had been made out - Dismissed - Brian Ferrall Twaddle t/a Mount Hospital Pharmacy -v- Mrs CJ
Byrne - FBA 38,39 of 2002 - Full Bench - SHARKEY P/GREGOR C/SCOTT C - 20/12/02 - Health Services ........................................

5

2

Appeal against Decision of Industrial Magistrate (unreported) re breach of agreement - Appellant appealed against the Magistrate's refusal
to make an order for costs - Application by Respondent to adduce new evidence was dismissed - Full Bench reviewed authorities and
evidence and found on a number of reasons that the exercise of the discretion at first instance to deny an order for costs to the
Appellant miscarried, and the Appellant had so established - Upheld and Remitted - The Construction, Forestry, Mining and Energy
Union of Workers -v- Carl Anthony Perrot & Sandra Lee Perrott trading as C & S Perrott - FBA 44 of 2002 - Full Bench - SHARKEY
P/BEECH SC/SCOTT C - 12/12/02 ...........................................................................................................................................................

17

Application re unfair dismissal - Applicant argued that no appropriate training was given to her during her term of employment, that she
was not given warning about her performance or advised that her employment was in jeopardy and that she believed she was dismissed
so that another employee could take her job - Respondent argued that Applicant was dismissed for unsatisfactory work performance
following numerous discussions with her during the course of her employment and that her performance never reached the required
standard - Commission reviewed authorities and found on evidence that Applicant was regularly advised about her performance, she
was warned and knew that her job was in jeopardy and that her performance never reached an adequate level - Further, Commission
found that in all circumstances, Applicant had failed to prove her allegations of unfair dismissal - Dismissed - Miss K Grant -vBoomerang Enviromental Industr - APPL 752 of 2002 - WOOD C - 24/12/02 - Business Services...........................................................

161

Complaint re breach of award - Complainant Union signalled their intention to amend the claims so that they were not predicated upon the
applicability of the Award - Respondent argued that the applications be dismissed and sought costs in relation to the applications as it
attempted to resolve matters by way of agreement but was forced to make applications in order to resolve the issues - Industrial
Magistrate found that the claims could not be amended as that would be tantamount to raising a new cause of action - Further,
Industrial Magistrate found that Respondent had been put to cost in bringing these applications to finally resolve the matters and had
incurred expenses in doing so - Reasons for Decision Issued - AUTO, FOOD, METAL, ENGIN UNION -v- Bell-A-Bike Rottnest Pty
Ltd - M 268, M 270, M 271, M 272, M 286 of 2001 - Industrial Magistrate - Cicchini IM - 15/01/03 - Personal Services ........................

299

1

Appeal against Decision of Full Bench (82WAIG765) re breach of award in relation to underpayments and denial of benefits, flat hourly
rate in excess of award entitlement for ordinary time, right of set-off, method of calculation of amount due to employee and whether
claim truly for breach of award or for breach of over award agreement - IAC reviewed authorities, evidence and found inter alia,
whether payment was made expressly or impliedly to cover a particular obligation, the payment could not be claimed as a set off, that
the claim or the particulars of the claim was to enforce the award and not to enforce an over award agreement and that an application
for enforcement of the terms and conditions of the award, could not proceed on the basis that what was due under the award was to be
calculated by reference to the over award rate agreed between the parties - Upheld and Remitted - James Turner Roofing Pty Ltd -vMr CL Peters - IAC 7 of 2002 - Industrial Appeal Court - 10/03/03 - Construction Trade Services ...........................................................

427

1

Appeal against Decision of Full Bench (82WAIG2409) re Long Service Leave entitlements - Question re jurisdiction - Appeal on ground
that worker was an independent contractor and, whether appeal raised question of "construction and interpretation" of Long Service
Leave Act, 1958 and Industrial Relations Act, 1979 - Industrial Appeal Court reviewed Acts, authorities and found that on the whole
circumstances, it was open to both Industrial Magistrate and Full Bench to conclude that the relationship between employer and
employee was never terminated in point of law and that it had jurisdiction to hear the appeal - Further, IAC concluded inter alia, that
the Full Bench had not erred in the interpretation of the Long Service Leave Act, however, it had erred in misconstruing the nature of
the power allowed to the Industrial Magistrate - Dismissed Act - United Construction Pty Ltd -v- Mr J Birighitti - IAC 11 of 2002 Industrial Appeal Court - 27/02/03 - General Construction ........................................................................................................................

434
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1
Appeal against Decision of Full Bench (82WAIG212) re dismissed appeal in respect of an unfair dismissal claim - Appellant argued inter
alia, that the Full Bench erred in law in failing to give proper consideration to and provide adequate reasons for two findings in
particular, namely, that the requirements of the Minimum Conditions of Employment Act were complied with, and that the appellant
waived his right to discuss the adverse effects of his redundancy at the meeting of the 18 May 2000 - Industrial Appeal Court reviewed
authorities, Acts and evidence and found, inter alia, that the Appellant was entitled to succeed in his appeal in respect of his contention
that Respondent employer failed to comply with his obligation to inform and discuss imposed upon the employer by s.41 of the MCE
Act and that it was appropriate for the decisions made by the Commissioner and the Full Bench to be set aside and remitted to
Commissioner Wood for a determination to be made as to whether the Appellant was entitled to relief having regard to the reasons of
the Industrial Appeal Court - Upheld and Remitted - Mr GE Garbett -v- Midland Brick Company Pty Ltd - IAC 3 of 2002 - Industrial
Appeal Court - 10/03/03 - Non-Metallic Min Product Mfg........................................................................................................................

893

2

Appeal against Decision of Commission (82WAIG3250) re transfer of an employee - Appellant argued that the Public Service Arbitrator
erred in law in declaring that Appellant's decision to exclude the employee from the Broome Regional Prison was void, that the
decision was within the Public Service Arbitrator's jurisdiction, and that the Appellant should not have ceased paying employee her
ordinary salary - Appellant sought that the PSA's orders (1), (2) and (6) be quashed - Full Bench reviewed authorities and found inter
alia, that the decision to exclude employee from Broome Regional Prison was an "industrial matter", and the decision to declare it void
was within jurisdiction for that reason - Further, Full Bench found that the Arbitrator erred in ordering the Appellant to pay the
employee indefinitely into the future when there was no evidence that she would perform any service, had preformed any service or
was entirely willing to - Upheld and order 6 of the decision at first instance quashed - Director General, Department of Justice
(Formerly known as Ministry Of Justice) -v- Civil Service Association of Western Australia Incorporated - FBA 53 of 2002 - Full
Bench - SHARKEY P/SCOTT C/WOOD C - 25/03/02 - Government Administration .............................................................................

908

4

Application for orders pursuant to s.66 of the I.R. Act - Applicant's complaint was that the Respondent acted contrary to rule 3 of its rules
in refusing to allow an external person to represent it in the matter relating to Applicant and at his expense - Respondent opposed the
claim - President reviewed legal principles and found inter alia, that it had not been established that there was any rule, express or
implied, which had been breach or not performed, and that no order was necessary to ensure that any wrong was avoided since no
wrong had been or was likely to have been committed in relation to the rules in this instance - Having regard to s.26(1) and s.26(1)(c)
of the Act, President found that the merits lay with the Respondent CSA and the case for the Applicant had not been established Further, President was not persuaded that the application to strike out the particulars was made out and that it was satisfied entirely that
there was sufficient material there for the Respondent to know and answer the case which was alleged against it - Dismissed, Orders
and Directions Issued and Application for interim orders dismissed - Mr NJ Jones -v- Civil Service Association of Western Australia
Incorporated - PRES 1 of 2003 - President - SHARKEY P - 31/03/03 – Unions .......................................................................................

945

4

Application for orders pursuant to s.66 of the I.R. Act - Applicant argued that Respondent had acted contrary to rule 3 of its rules by failing
to act fairly and in the interests of its member - Respondent opposed application and denied that it had breached its rules or acted in a
tyrannical oppressive, unreasonable or undemocratic way - President reviewed authorities, union rules and found inter alia, that the
decision to refuse Applicant legal assistance was unfair and unreasonable and did not advance the objects contained in the rules President ordered that Applicant's application be reconsidered and that this be done only after an opinion was derived from a solicitor
of Applicant's choice and such opinion be funded by the Respondent - Orders and Directions Issued - Application granted in part - Mr
GJ Wauhop -v- Civil Service Association of Western Australia Incorporated - PRES 2 of 2003 - President - SHARKEY P - 28/03/03 –
Unions .......................................................................................................................................................................................................

951

Complaint re alleged breaches of clauses 3(1)(4)(5) & 4(1) of Industrial Relations (Industrial Agents) Regulations 1997 Schedule 1 Complainant sought an extension of time to bring proceedings before the Industrial Magistrate in his application to have Respondents
deregistered as Industrial Agents pursuant to the Industrial Relations (Industrial Agents) Regulations 1997 - Further Complainant
argued that Industrial Magistrate did have the powers and jurisdiction to deal with complaint, that appeal had been properly initiated
pursuant to the provisions of the Industrial Magistrate's Regulations and that the Registrar's decision was in effect a determination
made for the purposes of regulation 15(3)(a) - Respondents lodged an interlocutory application and sought orders that the application
be dismissed or struck out on the grounds that the application was out of time, functus officio, against public interest and with
insufficient merit - Further, Respondent argued that in respect of regulations 12 of the I.R. Act there was no substantial compliance Industrial Magistrate reviewed the relevant legislation and the intention of the legislation, the jurisdiction of the Industrial Magistrate's
Court and found that under the proper administration of the Acts and Regulations an Industrial Magistrate could make a determination
or a decision as to whether or not the registration of an industrial agent was to be cancelled - Further, IM found that it had no power to
rule or view that the Registrar in dealing with the complaint in the circumstances was an unauthorised act or a series of unauthorised
acts and that it could not be said that the matter was functus officio - IM further found that under regulation 19 of the I.R. Act an
Industrial Magistrate had power to cancel registration of an industrial agent and consider allegations that there had been a breach of the
code of conduct an industrial agent was subject to when they were registered - Industrial Magistrate granted the parties an extension of
time in respect to the application of the extension of time within which an appeal may be commenced prior to final orders - Reasons
for Decision Issued - Mr JRA Acosta -v- Mr G Broderick & Other - M 200 of 2002 - Industrial Magistrate - Graeme Neil Calder 28/03/03 - Other Services ..........................................................................................................................................................................

986

Application re unfair dismissal and contractual entitlements - Applicant argued that employment terminated without notice on his return
from holidays and found upon a visit for severance pay a new manager had been appointed - Applicant sought compensation and the
reimbursement of court costs - Respondent failed to appear - Commission reviewed authorities and found that Applicant was
terminated, that he was denied procedural fairness as no warnings were given to him, that no notice was given to him that he was to be
terminated nor was the Applicant paid any monies in lieu of notice on termination, nor was the Applicant given the opportunity to
discuss the Respondent's view that it could no longer afford to pay the Applicant - Further, Commission found that Applicant was
unfairly terminated both substantively and procedurally and awarded compensation in lieu of reinstatement, and denied benefits Commission was not satisfied that the circumstances of this matter were such as to warrant an order for costs against the Respondent Upheld and Order Issued - Mr SN Kirkham -v- Premium Partners Pty Ltd t/as Allsteel Designs - APPL 1130 of 2002 - HARRISON C
- 28/03/03 - General Construction..............................................................................................................................................................

1050

Application re unfair dismissal seeking extension of time - Applicant argued that circumstances surrounding the resignation amount to a
dismissal of him by the Respondent - Further, Applicant argued that after the dismissal he could not afford the filing fee hence the
delay in lodging his application - Commission applying the Principles set out in Azzalini's Case (ibid) found the length of the delay
was not justifiable on the evidence before the Commission - Further, Commission found on Applicant's own evidence, that Applicant
was not dismissed from his employment but left it voluntarily, therefore, there had been no dismissal to attract the jurisdiction in the
Commission - Commission also found that Applicant's case would have no prospect to success and that it would be fair not to accept
an application out of time in these circumstances - Dismissed - Mr P Scott -v- Sealcorp Holdings Limited (ABN 28 009 143 597) APPL 289 of 2003 - GREGOR C - 01/04/03 – Insurance ..........................................................................................................................

1070

2

Appeal against Decision of Commission (83WAIG168) re unfair dismissal - Appellant argued that the Learned Commissioner erred in his
findings, on numerous grounds relating to his employment relationship with the Respondent - Full Bench applied legal principles,
reviewed indicia and authorities cited therein to determine the totality and the true nature of the contract and found inter alia, that it
was open to the Commissioner at first instance to find, and the Commissioner should have found, that Appellant was an "employee"
within the meaning of the definition of "employee" in s.7(a) of the Act, because he was a person employed by an employer to do work
for hire or reward, and also because he was, within the meaning of the definition in s.7(b) of the Act, at all material times, a person
whose usual status was that of an employee - Further, Full Bench found that Respondent was an employer because it was at all material
times a company employing one or more employees, some of whom were not the Appellant, and that should have been so found - Full
Bench found that the matter before the Commissioner was therefore an industrial matter as defined, and he was entitled to take
cognisance of it pursuant to s.23 and s.29 of the Act - Upheld, Decision at first instance suspended and matter remitted to the
Commission at first instance - Mr B Ryder -v- Beaulieu of Australia Limited - FBA 2 of 2003 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 29/04/03 - Personal & Household Good W/sg.......................................................................................
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4
Application for Orders pursuant to s.66 of the I.R. Act - Applicant sought a declaration and interim orders relating to, inter alia, the rules of
the Respondent organisation, "the CSA", their observance or non-observance and the manner of their observance, within the meaning
of s.66(2) of the Act - President applied legal principles and found inter alia, that there was a substantial case to be tried, that the
consequences of making the order are readily reversible by an order to the contrary if the merits of the matter require it upon the final
hearing and determination - Further, having regard to the equity, good conscience and substantial merits of the case, President was of
the view that it should make an interim order in similar terms, in substance, to the order made in Neville Jones v Civil service
Association of WA Inc (op cit) - President added that it will make orders which affect the whole of the Council because they do not
affect adversely the three members who are not parties to these proceedings and that there was nothing preventing those three persons
to become parties to, or to intervene in, and thus to participate in these proceedings - Directions and Interim Orders Issued - Mr B Ellis
& Others -v- Civil Service Association of Western Australia Incorporated - PRES 5 of 2003 - President - SHARKEY P - 16/04/03 Unions ........................................................................................................................................................................................................

1144

4

Application for Orders pursuant to s.66 of the I.R. Act - Applicant argued that a resolution SCM06/02, passed on 20 November 2002 was
legally and factually incorrect and that the president complied with the rules and did afford procedural fairness - Respondent denied
that applicant was entitled to the orders and directions sought and argued that clause 1 of the resolution SCM06/02 stated "act in
consultation with the principal officers" not "officer" as referred to by the Applicant - President reviewed authorities, relevant sections
of the CSA rules and found on evidence that the CSA was in breach of its rules in that the Council passed resolution SCM06/02, in
particular because it was not a matter which the CSA should consider, being a CPSU matter - President declared that the president
acted within the rules in obtaining the legal advice necessary to enable her to carry out her duties and that such expense was properly
incurred - Further, President had doubts that the matter was at all a matter relating to the rules of an "organisation" as defined in s.7 of
the Act, and therefore may not be within jurisdiction under s.66 - President found inter alia, that even if it was to act within jurisdiction
and power by making the orders sought, the equity, good conscience and substantial merits of the matter, do not constrain it to make
the orders sought - Dismissed - DM Robertson -v- Civil Service Association of Western Australia Incorporated - PRES 4 of 2003 President - SHARKEY P - 17/04/03 - Unions ............................................................................................................................................

1156

Application pursuant to s.80E of the I.R. Act seeking an Order for discovery - Applicant argued that the order should issue for discovery
verified by an affidavit "to ensure that the list was true, accurate, correct and complete" and to provide him with the protection
necessary in respect of discovery - Applicant further argued inter alia, that there are a number of documents which have not been
discovered, in particular a report by investigators and that the documents relate to and only exist because of the allegations and are
relevant to the proper hearing and determination of the matter - Respondent had previously consented to discovery and argued that no
order was necessary as the parties had in fact already dealt with it, that not only had it provided discovery but had assisted by providing
copies of the documents themselves - Commission reviewed authorities and found inter alia, that those reports into the investigations
were not appropriate for discovery for two reasons being, that the issue being dealt with was the transfer of Applicant and that the
reports followed investigations conducted after the transfer and these investigations were not the subject of these proceedings Commission concluded that its role was to provide real solution to real issues not to issue orders which would appear to be unnecessary
- Dismissed - Civil Service Association of Western Australia Incorporated -v- Anti-Corruption Commission - P 50 of 2002 - Public
Service Arbitrator - SCOTT C - 29/04/03 - Government Administration ...................................................................................................

1165

Application re unfair dismissal seeking extension of time pursuant to s.29(3) of the I.R. Act - Applicant argued that she was aware of the 28
day time limit at the time that she contemplated taking these proceedings, but that some personal factors and some health factors were
relevant to the delay that took place - Commission applied legal principles and found that the length of the delay was substantial, and
although it appeared from the Applicant that she would contest the employer's decision, from the date of termination, no further steps
were taken by her to put the Respondent on notice that the dismissal was being contested - Further, Commission found that if it was to
accept the application for extension of time, then there may be some prejudice occasioned upon Respondent, therefore, it was not
persuaded that it ought exercise its discretion to receive the application out of time in the present circumstances - Dismissed for want
of jurisdiction - Ms JS Palmer -v- Mr D Palumbo - APPL 26 of 2003 - KENNER C - 01/04/3003 - Food Retailing .................................

1245

Application for extension of time to file an application re unfair dismissal - Applicant argued he was waiting until he received a Separation
Certificate from the respondent as he needed to know the reason the respondent relied upon to dismiss him - Commission accepted
applicant's explanation for the delay and found that the period of delay in filing was so short and whether or not there was a sufficiently
arguable case, the Applicant must be given the benefit of the doubts - Commission concluded that it intend to grant the extension for
the application to be dealt with by the Commission and in view of its comments about the unfair dismissal, it was appropriate that it
refer the matter to the Chief Commissioner for his consideration of reallocation to the Commission otherwise constituted - Granted Mr A Vanyi -v- Greg Turner (Director), Boston Technologies T/AS Copier Wholesale - APPL 319 of 2003 - KENNER C - 10/04/03 Machining and Motor Veh Wholesaling.....................................................................................................................................................

1265

Appeal against decision to suspend made on 16/7/2002 - Preliminary issues re extension of time, perceived bias and whether matter ought
proceed in public interest - Appellant argued that Respondent had failed to adhere to the disciplinary procedures and to comply with
the requirements of the PSM Act 1994 - Appellant sought Orders that the Respondent's action be reviewed, modified, nullified and/or
varied - Respondent argued that there had been no unlawful action undertaken and that the direction to the Appellant to not attend
work did not constitute a suspension in accordance to the PSM Act 1994 - Further, Respondent argued that PSAB had no jurisdiction
to deal with the matter and opposed the application for extension of time - Public Service Appeal Board invited the parties to make
written submissions on whether or not the matter should proceed in the public interest - PSAB found that in accordance with the Act,
the Board had a responsibility to manage the process of a particular case as it sees appropriate and the fact that Appellant would have
preferred a different process did not meet the test of perceived bias - PSAB reviewed authorities and was unanimously of the view that
the extension of time ought be granted because the Respondent had been made aware of the Appellant's challenge since the time
expired for the filing of the appeal - PSAB concluded that there was no right of appeal to the Board arising from any action under s.82
of the PSM Act, there was no valid appeal before the board, in accordance with its jurisdiction and accordingly, had the Board the
jurisdiction to deal with the matter, it would not have dismissed the appeal in the public interest as the passage of time and events had
not resolved the matter or meant that it was merely academic to proceed - Orders Issued - Mr S Kelly -v- Director General, Department
of Justice - PSAB 12 of 2002 - Public Service Appeal Board - SCOTT C - 17/04/03 - Government Administration .................................

1283

1

Appeal against Decision of Commission in Court Session (83WAIG57) re registration of an award - Appellant appealed on the ground that
Commission in Court Session erred in law by wrongly construing or interpreting s41(6) of the I.R. Act, 1979 and Clause 45 of the
Burswood International Resort Casino Employees Industrial Agreement 2001 AG 169 of 2001 - Appellant sought to have the decision
of CICS quashed and the application for the award dismissed - Industrial Appeal Court reviewed authorities, I.R. Act, Agreement and
the majority IAC found inter alia, that it was proper to have regard to the legislation as it stood as at the date of enforcement of the
contract not at its entry date, that the relationship between the parties and the options available to them were regulated by statute and
the statute extended the agreement to facilitate a smooth transition to its replacement at any time from the nominal expiry date of the
agreement - Further, IAC found that it was not intended that an industrial agreement be used as a vehicle for altering the statutory
scheme for facilitating the replacement of an industrial agreement after its nominal expiry date and that insofar as clause 45 prohibited
the Respondent from taking steps for a substitute award as contemplated in s41 of the Act it was to that extend void - Dismissed Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch
- IAC 1 of 2003 - Industrial Appeal Court - Owen J./Scott J./Parker J. - 13/05/03 - Accommodatn, Cafes&Restaurants ...........................

1371

2

Appeal against Decision of Commission (82WAIG3287) re unfair dismissal and contractual entitlements - Application by Appellant to
amend grounds of appeal was dismissed - Appellant argued that the learned Commissioner erred in fact and in law in finding that the
Appellant 'misconducted himself by not fulfilling the requirements of the job for which he claimed he had skills to undertake and for
which he was employed' and in finding that the Appellant's contract of employment provided for a salary of $60,000.00 per annum, to
be paid pro-rata for the period of the nine month contract - Further, Appellant sought that the appeal be upheld and order of the
Commission be set aside - Full Bench applied legal principles and found on evidence that the Commissioner was entitled and correct in
finding as she did, that there was no error at first instance, discretionary or otherwise established by Appellant and that no ground of
appeal was made out - Dismissed - Mr RA James -v- Australian Integration Management Services Corporation Pty Ltd - FBA 55 of
2002 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 23/05/03 - Other Services ...................................................................
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CUMULATIVE DIGEST—continued
Page
INTERPRETATION-WORDS & PHRASES—continued
2
Application for Declaration pursuant to s.71 of the I.R. Act - Applicant sought a declaration pursuant to s.71(2) of the Act that the CPSU
and SPSF Group was the counterpart federal body of the CSA - Applicant argued that the requirements for issuing the declaration as
prescribed in s.71(3) of the Act had been satisfied - The interveners alleged that the application was not filed in accordance with the
rules and was therefore invalid - In written submissions which were tendered at the proceeding, it was submitted that the CSA Council
did not have the power to 'regularise' or validate' ex post that which was done unlawfully because 'those powers' (sic) required specific
statutory provisions - Full Bench reviewed CSA rules, Acts, authorities and found inter alia, that pursuant to s.71 of the Act, the branch
was the counterpart federal body in relation to the state organisation, because the rules of which relating to the qualifications of persons
for membership and prescribing the offices which shall exist within the branch were deemed to be the same as the rules of the state
organisation relating to the corresponding subject matter - Full Bench concluded that it would grant the application and make the s.71
declaration sought, there being no valid obstacle to it being granted, and it being satisfied that, having regard to the provisions of s.71,
the branch was the counterpart federal body to the applicant - Granted - Civil Service Association of Western Australia Incorporated v- (Not applicable) - FBM 4 of 2003 - Full Bench - SHARKEY P/BEECH SC/SCOTT C - 23/05/03 – Unions .......................................
4

1403

Application for Orders pursuant to s.66 of the I.R Act - Respondent applied under s.71 of the Act for a declaration pursuant to s.71(2) of
the Act that the CPSU was the counterpart federal body of the CSA - Applicant did not oppose to the order sought - President found
inter alia, having regard to the equity, good conscience and substantial merits of the case and the relevant considerations laid down in
Jones v CSA (op cit), that it should make the order sought to maintain the former de facto holders of office pending the hearing and
determination of the s.71 application or until there was an election or other order or the time fixed generally in its order expires - Order
and Declaration Issued because they do not affect adversely the three members who are not parties to these proceedings and that there
was nothing preventing those three persons to become parties to, or to intervene in, and thus to participate in these proceedings Directions and Interim Orders Issued - Mr B Ellis & Others -v- Civil Service Association of Western Australia Incorporated - PRES 5
of 2003 - President - SHARKEY P - 14/05/03 – Unions............................................................................................................................

1412

Conference referred re unfair dismissal - Applicant Union argued its member was unfairly dismissed by the respondent for reasons of
redundancy, that there was no valid reason for the dismissal and the dismissal was unfair and unjust - Respondent argued the
termination was fair due to reduction of work and requested the application be dismissed - Commission found that when Respondent
brought the employment contract to an end it did not comply with the requirements of Part 5 of the MCE nor did it comply with Clause
32 or 32A of the Award - Further, Commission reviewed authorities and found that not only the dismissal was unfair for the manner in
which it was given, it was unfair because of the circumstances in which it was given and amounts to an abuse of the employers right to
terminate - Commission applied principles and found that applicant member had been compensated in excess of his loss already and
for that reason there was no compensation orderable or payable to him pursuant to the Act - Ordered Accordingly - AUTO, FOOD,
METAL, ENGIN UNION -v- Seagate Structural Engineering Pty Ltd - CR 267 of 2002 - GREGOR C - 13/05/03 - Metal Product
Manufacturing............................................................................................................................................................................................

1537

Application for orders to reverse decision of Respondent to reprimand and transfer an employee and to impose penalty on employee Preliminary issues raised re Commission's jurisdiction to entertain the application - Applicant Union argued Respondent had not
complied with the relevant provisions of the Public Sector Management Act 1994 and that its member had been denied natural justice Respondent denied that Applicant member had been treated unfairly or inappropriately under the PSM Act - Commission considered
relevant legislative provisions and declared, inter alia, that the proceedings were validly brought and Commission could enquire into
and deal with the subject matter - Further, Commission reviewed relevant Acts, authorities, the Dodd and Archibald reports and found
that there had not been strict compliance with statutory scheme, the process undertaken by the Respondent, as reflected in the Dodd
and Archibald reports, constituted a denial of natural justice to the employee - Commission found that the failure by Respondent to
afford employee an opportunity of being heard on the issue of penalty, following its findings of guilt in relation to the charges, was
also a denial of natural justice and that Respondent's decision to impose penalty on employee ought be quashed - Upheld, Declaration
and Order Issued - Mr G Johnston -v- Mr Ron Mance, Acting Director General Department of Education - APPL 2302 of 2001 KENNER C - 06/08/01 – Education ..........................................................................................................................................................

1553

INTERVENTION
Complaint re alleged breach of Section 49(M)(1) of the I.R. Act 1979 - Applicant Union argued that Respondents had breached section
49(M) of the IR Act and sought injunctive relief against Respondents and interim orders pursuant to section 83E(5) of the Act to
prevent further breaches - Respondents argued and opposed the applications seeking interim orders and made application for the
adjournment of the matters - Further, Respondents argued that there were proceedings on foot in the Federal Court of Australia with
respect to substantially the same matter which struck at the validity of the relevant provisions referred to and that this Court should
defer its consideration of the matter pending the determination of the matter by the Federal Court of Australia - Further, Honourable
Minister for Employment and Workplace Relations of the Commonwealth of Australia sought leave to intervene - Industrial Magistrate
found that there was no legislative basis for intervention, that the Court did not possess inherent jurisdiction as it was a creature of
statue and it operated within the statutory framework provided - Further, IM found that it was undesirable for the matter to proceed
until the Federal Court had dealt with the matter and had determined it as there would be a final determination of the constitutional
issues before these proceedings and thus acceded to the applications made by Respondents for an adjournment of the proceedings Reasons for Decision Issued - The Construction, Forestry, Mining and Energy Union of Workers -v- Woodside Energy Limited (ABN
63 005 482 986) & Other - M 304 of 2002 - Industrial Magistrate - Cicchini IM - 27/11/02 - Oil and Gas Extraction ..............................

302

Application for joinder of party to an application for an enterprise order pursuant to s.42I - Applicant Union sought for joinder as a party to
the application as it had participated in the negotiations and was a bargaining party on behalf of its members - Respondent Union had
no objection whilst Respondent (Coromal Caravans) opposed the joinder to the application - Commission found that Applicant Union
had been a negotiating party for the purposes of the bargaining initiated under s.42 by the AMWU and that Respondent would suffer
little, if any detriment from granting the application for joinder - Granted - AUTO, FOOD, METAL, ENGIN UNION -v- Coromal
Caravans - APPL 2075 of 2002 - BEECH SC - 24/01/03 - Machining and Motor Veh Whlslg .................................................................

389

Appeals against the Refusal by the Registrar to register Employer Employee Agreements - Appellant argued that the Deputy Registrar was
in error when she refused registration of the EEA Agreements on the grounds that the EEAs did not comply with the requirements of
s.97UY(3)(a) of the Industrial Relations Act 1979 in relation to the EEAs being presented for lodgement with the Registrar more than
21 days from the date of execution by the parties - Further, Appellant argued that Registrar may only refuse to accept an EEA for
registration if it was presented for lodgement after the end of the 21 day period and had not complied with the Act in relation to
lodgement requirements - An application for intervention was made by Mr Bibby, a duly authorised bargaining agent appointed by the
parties to represent and intervene in the appeal proceedings - No appearance from Respondent - Commission found that the parties had
complied with the regulations and had met the requirements in relation to lodgement - Further, Commission found that it was
erroneous to conclude that the absence of the date of execution precluded acceptance by the Registrar of the lodgement of the EEAs for
registration under the Act and that the Deputy Registrar erred in refusing the registration of the EEAs - Commission upheld the
appeals, set aside the refusals and remitted the matters to the Registrar with the directions as set out in the Commission's order - Order
and Direction Issued - City of Melville -v- Registrar - APPL 101,103,104,105,106,107 of 2003 - KENNER C - 28/03/03 - Government
Administration ...........................................................................................................................................................................................

1018

2

Application for Declaration pursuant to s.71 of the I.R. Act - Applicant sought a declaration pursuant to s.71(2) of the Act that the CPSU
and SPSF Group was the counterpart federal body of the CSA - Applicant argued that the requirements for issuing the declaration as
prescribed in s.71(3) of the Act had been satisfied - The interveners alleged that the application was not filed in accordance with the
rules and was therefore invalid - In written submissions which were tendered at the proceeding, it was submitted that the CSA Council
did not have the power to 'regularise' or validate' ex post that which was done unlawfully because 'those powers' (sic) required specific
statutory provisions - Full Bench reviewed CSA rules, Acts, authorities and found inter alia, that pursuant to s.71 of the Act, the branch
was the counterpart federal body in relation to the state organisation, because the rules of which relating to the qualifications of persons
for membership and prescribing the offices which shall exist within the branch were deemed to be the same as the rules of the state
organisation relating to the corresponding subject matter - Full Bench concluded that it would grant the application and make the s.71
declaration sought, there being no valid obstacle to it being granted, and it being satisfied that, having regard to the provisions of s.71,
the branch was the counterpart federal body to the applicant - Granted - Civil Service Association of Western Australia Incorporated v- (Not applicable) - FBM 4 of 2003 - Full Bench - SHARKEY P/BEECH SC/SCOTT C - 23/05/03 – Unions .......................................
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CUMULATIVE DIGEST—continued
Page
JURISDICTION
Application re unfair dismissal - Applicant argued that he withdrew from his work after experiencing difficulties in the workplace and that
he did not wish to be reinstated - Respondent argued that he was not terminated but he resigned and that there was no jurisdiction Commission found that Applicant resigned and that his claim of unfair dismissal could not be substantiated - Dismissed for want of
jurisdiction - Mr A Aung -v- Kresta Blinds and Curtains - APPL 1653 of 2002 - WOOD C - 11/12/02 - Machinery & Equipment Mfg...
Application re unfair dismissal - Applicant argued that he was unfairly dismissed whilst a casual employee employed under a registered
workplace agreement and that this application was made appropriately from the advise of Commission Registry - Respondent argued
that Commission did not have the jurisdiction to hear the matter as there were no terms in the workplace agreement as required by
section 7G of the Industrial Relations Act 1979 which permitted the Commission to hear the claim - Commission found that the
workplace agreement did not encompass a referral of a claim for unfair dismissal as per section 7G of Industrial Relations Act and thus
did not have the jurisdiction to deal with the claim - Dismissed for want of jurisdiction - Mr J Pettit -v- Mr Bradley Harris (Director)
Dewson Bicton - APPL 775 of 2002 - WOOD C - 11/11/02 - Personal & Household Good Rtlg ..............................................................
Application re unfair dismissal - Applicant argued that Respondent had terminated Applicant unfairly by not giving any warning that his
services were to be terminated - Further, Applicant argued that as an agent he should also be given the benefits as an employee Respondent argued that Applicant was an independent contractor and not an employee and was paid one month's retainer on
termination as business was suffering a downturn - Commission considered whether Applicant operated under a contract of service or a
contract for service and determined that the Commission was guided by what the parties intended - Commission found that Applicant
clearly viewed himself as an agent and found that the arrangement of the parties was one where Applicant was not seen by either party
as one of employer and employee and dismissed the application for want of jurisdiction - Dismissed for want of jurisdiction - Mr B
Ryder -v- Beaulieu of Australia Limited - APPL 2307 of 2001 - WOOD C - 20/12/02 - Other Manufacturing .........................................
Application re unfair dismissal seeking compensation - Respondent argued that on the day in question not only the Applicant told the
Managing Director she resigned, she also told her personal staff and conducted herself in a fashion that indicated that she had resigned
- Commission considered all the evidence and submissions and found that Applicant did in fact resign her position with the
Respondent and because she resigned, she had no standing under s.29(1)(b)(i) to bring the application - Dismissed for want of
jurisdiction - Mrs K Thomas -v- Perth Office Systems Pty Ltd t/a Ricoh Business Centre - APPL 399 of 2002 - GREGOR C - 10/12/02
- Business Services .....................................................................................................................................................................................
Appeal against Decision to suspend Union member - Appellant sought further orders for full discovery, production and inspection of
documents and that Appellant had attended Respondent's premises for the purpose of examining documents which were produced but
which were not available for copying and was concerned as to the allegedly vague nature those documents produced - Further, the
documents which were provided did not allow Appellant to argue his case - Respondent argued that the preliminary investigation did
not relate to a decision which the Board had power to adjust pursuant to S.80I of the Industrial Relations Act 1979 - Respondent also
argued that there was nothing put forward to demonstrate why the documents should be made available to Appellant - Public Service
Appeal Board found that there was nothing further which the Board ought do in respect of discovery, nothing new of substance had
arisen which changed what was ordered on 20 September 2002 and that application for discovery ought to be dismissed - Dismissed Mr S Kelly -v- Director General, Department of Justice - PSAB 12 of 2002 - Public Service Arbitrator - SCOTT C - 12/12/02 Government Administration .......................................................................................................................................................................
1
Appeal against Decision of Commission in Court Session (82WAIG2432) re registration of a new award - Appellant argued that the CICS
erred in law in finding that it had jurisdiction to determined the application and that there was no industrial matter between the parties
of such nature as to give rise to jurisdiction in the Industrial Commission - Further, Appellant argued that any further proceedings or
decision or determination of the Commission would be held or made in excess of or without jurisdiction - Respondent opposed the
Appeal - Industrial Appeal Court found that the principal issue raised by the grounds of appeal were whether certain matters that were
said to have been covered by an industrial agreement that was still in force between the parties could be dealt with by the Commission
as industrial matters - Further, IAC found that no error had been demonstrated in the decision of the Commission in Court Session in
determining that the Commission had jurisdiction to deal with the application, therefore, the appeal was dismissed - Dismissed Burswood Resort (Management) Limited -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch - IAC 9 of 2002 - Industrial Appeal Court - 18/12/02 - Accommodatn, Cafes&Restaurants ..........................................................
4
Application for Orders pursuant to s.66 of the I.R. Act - Applicant argued that Respondent and its members had breached its rules and s.6
of the Act - Respondent opposed application and argued that the President lacked jurisdiction to hear and determine the matter President found on evidence that Applicant was not a person prescribed as having right to make application pursuant to s.66 of the Act,
and in particular s.66(1), that there was no jurisdiction to hear and determine application as the application sought orders in relation to
the organisation's rules of which Applicant was not a member and has never been a member - Dismissed - Mr DP Deen -v- The
Construction, Forestry, Mining and Energy Union of Workers - PRES 35 of 2002 - President - SHARKEY P - 08/01/03 – Unions .........
Complaint re breach of Award - Claimant's Union sought to amend the claim by substituting the employee's name as the claimant Industrial Magistrate reviewed various Acts and Regulations and found that there was a fundamental flaw in the claim, that there was
simply no evidence, which could enable it to exercise its discretion even thought it had the power to do so pursuant to Order 16 Rule 1
of the Local Court Rules 1961, therefore, the application was refused - Struck out for want of jurisdiction - AUTO, FOOD, METAL,
ENGIN UNION -v- Austal Ships Pty Ltd - M 375 of 2001 - Industrial Magistrate - Cicchini IM - 18/11/02 - Machinery & Equipment
Mfg.............................................................................................................................................................................................................
Complaint re alleged breach of Section 49(M)(1) of the I.R. Act 1979 - Applicant Union argued that Respondents had breached section
49(M) of the IR Act and sought injunctive relief against Respondents and interim orders pursuant to section 83E(5) of the Act to
prevent further breaches - Respondents argued and opposed the applications seeking interim orders and made application for the
adjournment of the matters - Further, Respondents argued that there were proceedings on foot in the Federal Court of Australia with
respect to substantially the same matter which struck at the validity of the relevant provisions referred to and that this Court should
defer its consideration of the matter pending the determination of the matter by the Federal Court of Australia - Further, Honourable
Minister for Employment and Workplace Relations of the Commonwealth of Australia sought leave to intervene - Industrial Magistrate
found that there was no legislative basis for intervention, that the Court did not possess inherent jurisdiction as it was a creature of
statue and it operated within the statutory framework provided - Further, IM found that it was undesirable for the matter to proceed
until the Federal Court had dealt with the matter and had determined it as there would be a final determination of the constitutional
issues before these proceedings and thus acceded to the applications made by Respondents for an adjournment of the proceedings Reasons for Decision Issued - The Construction, Forestry, Mining and Energy Union of Workers -v- Woodside Energy Limited (ABN
63 005 482 986) & Other - M 304 of 2002 - Industrial Magistrate - Cicchini IM - 27/11/02 - Oil and Gas Extraction...............................
Complaints re discrimination of member organisation under section 96C of the IR Act - Complainant argued Ms Peak was a solicitor and
authorised to make complaints on behalf of her client and was employed by the CFMEUW Union and that Applicant was a member of
CFMEUW Union - Respondents argued that there was no case to answer on the basis that Complainant had failed to establish that they
were validly made - Further, Respondents argued that there was no proof of the fact that Elisabeth Peak was authorised to make the
complaints - Industrial Magistrate found that there was no case to answer by the Defendant in each instance and that the solicitor
employed by the Union could not act on the instructions of the Union in bringing the complaints but must act on the instructions of
Complainant - Struck out - Mr C Workman -v- CECK Pty Ltd - CP 3,4,6,7 of 2002 - Industrial Magistrate - Cicchini IM - 19/12/02 ......
Application re unfair dismissal seeking reinstatement - Applicant argued that there was no reason for his termination, that he was denied
natural justice in relation to the procedure adopted by the Respondent to terminate him and that Respondent should not have formed
the view that he had misconducted himself given that the original conviction had been quashed on appeal and the DPP determined not
to proceed with a retrial - Respondent argued that Commission lacked jurisdiction to deal with the matter as the Applicant was on a
fixed term contract which expired due to the effluxion of time - Further, Respondent argued inter alia, that the Applicant's termination
was capable of being effected given the evidence before the jury at first instance, and the jury's decision in finding Applicant guilty Commission found on facts and was satisfied on balance that Respondent had not demonstrated that Applicant was guilty of
misconduct justifying summary dismissal - Commission found that Applicant was treated unfairly and harshly and was denied
procedural fairness in relation to the way these allegations were put to him - Further, Commission found that Respondent's conduct on
this occasion was extremely callous and oppressive and ordered compensation in lieu of reinstatement - Upheld and Order Issued - " I"
-v- Mr Paul Albert Director General Department of Education Western Australia - APPL 347 of 2002 - HARRISON C - 15/01/03 –
Education....................................................................................................................................................................................................
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CUMULATIVE DIGEST—continued
Page
JURISDICTION—continued
Application re unfair dismissal - Applicant argued that he was unfairly dismissed and that the Commission was within jurisdiction to
consider the acceptance of the present application out of time - Respondent denied Applicant's allegations and raised as a preliminary
issue that the Commission was without jurisdiction to entertain the claim on the basis proceedings commenced after 1 August 2002
whilst termination of employment took place on 26 July 2002 and there was no ability for Commission to extend time under the IR Act
- Commission found that the amendments effected by the Labour Relations Reform Act 2002 to repeal s29(2) of the Act and to enact
the new ss29(2) and s29(3) were not retrospective in the sense that the datum point for the termination of the employment was 1
August 2002 and not a date earlier for the purposes of the 28 day time limit - Dismissed for want of jurisdiction - Mr K McEwan -v Australasian Correctional Management Pty Ltd (ACN 051 130 600) - APPL 1469 of 2002 - KENNER C - 10/12/02 - Food Retailing ...

360

Application re unfair dismissal - Applicant argued that Respondent's conduct towards her constituted a constructive dismissal by there
being a breach of a fundamental term of the contract of employment, an implied term of trust and confidence and she had no
alternative but to tender her resignation under pressure - Respondent argued that Applicant tendered her resignation after being
approached regarding her unresponsive behaviour and attitude - Commission found that Respondent did not force Applicant's
resignation rather, there was counselling and a warning about her attitude and Commission did not accept that Applicant had no
alternative but to resign - Further, Commission concluded that there was no dismissal and accordingly, no jurisdiction on the part of the
Commission to hear and determine such claim - Dismissed - MS CM Perriman -v- Heiniken Australia Pty Ltd - APPL 928 of 2002 SCOTT C - 30/01/03 - Food, Beverage and Tobacco Mfg .........................................................................................................................

367

1

Appeal against Decision of Full Bench (82WAIG765) re breach of award in relation to underpayments and denial of benefits, flat hourly
rate in excess of award entitlement for ordinary time, right of set-off, method of calculation of amount due to employee and whether
claim truly for breach of award or for breach of over award agreement - IAC reviewed authorities, evidence and found inter alia,
whether payment was made expressly or impliedly to cover a particular obligation, the payment could not be claimed as a set off, that
the claim or the particulars of the claim was to enforce the award and not to enforce an over award agreement and that an application
for enforcement of the terms and conditions of the award, could not proceed on the basis that what was due under the award was to be
calculated by reference to the over award rate agreed between the parties - Upheld and Remitted - James Turner Roofing Pty Ltd -vMr CL Peters - IAC 7 of 2002 - Industrial Appeal Court - 10/03/03 - Construction Trade Services ..........................................................

427

1

Appeal against Decision of Full Bench (82WAIG2409) re Long Service Leave entitlements - Question re jurisdiction - Appeal on ground
that worker was an independent contractor and, whether appeal raised question of "construction and interpretation" of Long Service
Leave Act, 1958 and Industrial Relations Act, 1979 - Industrial Appeal Court reviewed Acts, authorities and found that on the whole
circumstances, it was open to both Industrial Magistrate and Full Bench to conclude that the relationship between employer and
employee was never terminated in point of law and that it had jurisdiction to hear the appeal - Further, IAC concluded inter alia, that
the Full Bench had not erred in the interpretation of the Long Service Leave Act, however, it had erred in misconstruing the nature of
the power allowed to the Industrial Magistrate - Dismissed Act - United Construction Pty Ltd -v- Mr J Birighitti - IAC 11 of 2002 Industrial Appeal Court - 27/02/03 - General Construction........................................................................................................................

434

2

Appeal against Decision of Commission (82WAIG2579) re dismissed application to amend name of respondent - Appellant argued inter
alia, that Commissioner at first instance erred in the exercise of her discretion by dismissing the application, by not correctly applying
the principles and by failing to take into consideration or give sufficient weight to various facts - Appellant sought that the Orders at
first instance be quashed, the application for change of name be allowed and the application alleging unfair dismissal seeking remedies
be remitted to a different constituted Commission - Full Bench reviewed evidence, applied various principles and found that there was
a genuine and reasonable mistake as to the identity of the employer and that the Commissioner erred by failing to consider or take into
account the relevant fact, that by not permitting Appellant to join other parties in the event that one was not the correct party was an
obvious occasion of likely severe detriment to the Appellant - Full Bench further found that the exercise of the discretion at first
instance miscarried and had been established to have miscarried, having regard to the principles laid down in House v The King (op
cit) - Upheld and Decision at first instance varied - Mr C Edwards -v- Pauline Dorn, Mirjana Tolich, Rosa Princi t/as Naval Garden
Supplies & Other - FBA 45 of 2002 - Full Bench - SHARKEY P/BEECH SC/WOOD C - 27/02/03 - Other Personal Services...............

445

Conference referred re on-call allowance - Applicant sought a declaration that it be entitled to an on-call allowance - Respondent argued
that Applicant was not rostered on and that it constituted emergency returns and was therefore entitled to emergency return to work
rates - Respondent argued that enforcement of an award entitlement was the exclusive province of the IMC - Commission found that
whilst it was bound to act without regard to technicalities and legal form, this does not extend to acting outside its jurisdiction Commission found that the order sought would effectively vary the Agreement retrospectively, which the Commission does not have
power to do - Dismissed - Western Australian Police Union of Workers -v- Commissioner of Police - PSACR 34 of 2002 - Public
Service Arbitrator - SCOTT C - 14/02/03 - Public Order & Safety Services..............................................................................................

506

Complaint re breach of Enterprise Bargaining Agreement - Claimant Union argued that Defendant had breached Clause 22(b) of the
Agreement by failing to pay public holiday penalties - Defendant denied claim and argued inter alia, that employees were paid
according to the EBA - Industrial Magistrate reviewed Acts, Agreement and found inter alia, that the application of the clause in this
instance had the effect of producing an inequitable result for employees that worked on public holidays and that all employees were
technically adequately compensated whether they work on the public holiday or the day in lieu thereof - Reasons for Decision Issued The Australian Nursing Federation, Industrial Union of Workers Perth -v- Silver Chain Nursing Association Inc - CP 61,62 of 2000 Industrial Magistrate - Cicchini IM - 23/11/00 - Health Services...............................................................................................................

508

Claim re breach of Workplace Agreement - Claimant argued that he was owed payment for being on call - Defendant argued a lack of
jurisdiction and that there was no provision for an availability allowance due to payment in excess of that normally paid to a
practitioner and the need to have been rostered on, which the Claimant wasn't - Defendant argued that dispute was capable of
resolution as per the Dispute Settlement Procedure contained in the WPA - Industrial Magistrate found that the allowance was not
subject to rostering provisions and Claimant was therefore entitled to recover payment pursuant to the terms of the WPA, that the
Claimant complied with the Dispute Settlement Procedure, that there was no jurisdictional impediment and that the Defendant
underpaid the Claimant - Reasons for Decision Issued - Dr J Gill -v- Commissioner of Health - M 26 of 2002 - Industrial Magistrate Cicchini IM - 20/12/02 - Health Services...................................................................................................................................................

532

Application re unfair dismissal and contractual entitlements - Applicant argued that she was given insufficient notice of termination and
was owed annual leave payments after having been forced to resign - Respondent argued that Applicant resigned of her own volition
and therefore, was not entitled to notice or annual leave entitlements - Commission found that Applicant resigned of her own volition
and not through actions by Respondent calculated to seriously damage the relationship of confidence and trust between parties Commission found there was no constructive dismissal and Applicant was therefore not entitled to notice or annual leave payments Dismissed - Mrs GFJ Greaves -v- The Sisters of Mercy Perth (Amalgamated) Inc trading as Santa Maria College - APPL 691 of 2002 HARRISON C - 20/02/03 - Accommodatn, Cafes&Restaurants................................................................................................................

596

Application re unfair dismissal - Applicant argued that he understood to be employed under a registered workplace agreement when
terminated and thus filed a claim in the Industrial Magistrate's Court where a jurisdictional argument arose and the Industrial
Magistrate found there was no registered workplace agreement - Respondent opposed the application and argued that that Commission
had no jurisdiction to deal with matter - Commission found that application was lodged 41 days after matter was unsuccessful in the
Industrial Magistrate's Court and there was no valid reason for the delay thus it was dismissed for want of jurisdiction - Dismissed for
want of jurisdiction - Mr GW Rogers -v- DMW Constructions Pty Ltd - APPL 1833 of 2002 - HARRISON C - 05/03/03 Construction Trade Services ......................................................................................................................................................................

606

Application re unfair dismissal seeking Orders pursuant to s.23A of the I.R. Act - Applicant argued that there was no notice given Respondent argued that Applicant was consistently late for work and that complaints had been made about his driving habits Commission found that Applicant had not discharged his onus of proof, that he had failed to work out the notice period and had
therefore abandoned the contract of employment and that it had no jurisdiction to hear the claim - Dismissed - Mr TW Scott -v Woodsies Windscreens - APPL 1607 of 2002 - GREGOR C - 14/02/03 - Machinery & Equipment Mfg..................................................

612
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2
Appeal against Decision of Commission (82WAIG3250) re transfer of an employee - Appellant argued that the Public Service Arbitrator
erred in law in declaring that Appellant's decision to exclude the employee from the Broome Regional Prison was void, that the
decision was within the Public Service Arbitrator's jurisdiction, and that the Appellant should not have ceased paying employee her
ordinary salary - Appellant sought that the PSA's orders (1), (2) and (6) be quashed - Full Bench reviewed authorities and found inter
alia, that the decision to exclude employee from Broome Regional Prison was an "industrial matter", and the decision to declare it void
was within jurisdiction for that reason - Further, Full Bench found that the Arbitrator erred in ordering the Appellant to pay the
employee indefinitely into the future when there was no evidence that she would perform any service, had preformed any service or
was entirely willing to - Upheld and order 6 of the decision at first instance quashed - Director General, Department of Justice
(Formerly known as Ministry Of Justice) -v- Civil Service Association of Western Australia Incorporated - FBA 53 of 2002 - Full
Bench - SHARKEY P/SCOTT C/WOOD C - 25/03/02 - Government Administration ..............................................................................

908

2

Appeal against Decision of Commission (82WAIG2690) re unfair dismissal and contractual entitlements - Solicitors for the Respondent
wrote to the Commission requesting that the figure of compensation as contained in the Order of the Full Bench be amended because it
was an incorrect figure and did not reflect the reasons for decision of the Full Bench - Full Bench concluded that pursuant to
s.27(1)(m), it had jurisdiction to correct the order because the matter was still before the Commission until the 'slip rule error' in its
order was corrected to reflect its decision - Supplementary Reasons for Decision and Correcting Order Issued - Mr I Adriansz -vEPath WA Pty Ltd - FBA 48 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 28/03/03 - Health Services.................

917

2

Appeal against Decision of Commission (82WAIG3011) re unfair dismissal and contractual entitlements - Appellant argued that the
Commissioner erred in having grave reservations about the evidence given by Applicant and that Commissioner erred in having no
hesitation in preferring the evidence of Respondent to that of Appellant - Further, Commissioner erred in fact in finding that the written
contracts were identical except for the commencement and expiry dates and erred in not finding that the true contract between the
parties was a single ongoing contract of employment - Respondent opposed the appeal - Full Bench found that there was clear evidence
that Appellant had entered and knew he had entered separate fixed term contracts which he recognised as did other witnesses as being
different from permanent - Further, Full Bench found that there was no error in the decision in the first instance and that Commissioner
correctly found that there was no dismissal and therefore the Commission was without jurisdiction and the appeal was dismissed Dismissed - Mr R Gallotti -v- Argyle Diamond Mines Pty Ltd Trading as Argyle Diamonds - FBA 50 of 2002 - Full Bench SHARKEY P/COLEMAN CC/BEECH SC - 13/03/03 - Other Mining......................................................................................................

919

2

Appeal against Decision of Commission (82WAIG3037) re unfair dismissal and contractual entitlements - Appellant sought leave to
amend the grounds of appeal on the following grounds by deleting reference to Citigroup Pty Ltd in the heading of the Notice of
Appeal as Citigroup Pty Ltd was in liquidation - First two Respondents submitted that the liquidator was not entitled to or required to
appear and did not appear - Full Bench found that in reality it was not an application to amend the notice of appeal at all but an
application to strike out Citigroup Pty Ltd (in liquidation) as a party to the appeal as there was no intention to proceed against
Citigroup Pty Ltd on this appeal - Further, Full Bench found that the application should be dismissed on the merits in that it would
deny Citigroup Pty Ltd a role in the appeal and may deny it natural justice and proceedings were otherwise adjourned to enable
appellant to consider his position - Application to amend notice of appeal dismissed and appeal adjourned sine die - Mr AG Matthews v- Cool or Cosy Pty Ltd; Ceil Comfort Home Insulation Pty Limited; Citigroup Pty Ltd - FBA 52 of 2002 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 18/03/03 – Various ................................................................................................................................

940

4

Application for orders pursuant to s.66 of the I.R. Act - Applicant's complaint was that the Respondent acted contrary to rule 3 of its rules
in refusing to allow an external person to represent it in the matter relating to Applicant and at his expense - Respondent opposed the
claim - President reviewed legal principles and found inter alia, that it had not been established that there was any rule, express or
implied, which had been breach or not performed, and that no order was necessary to ensure that any wrong was avoided since no
wrong had been or was likely to have been committed in relation to the rules in this instance - Having regard to s.26(1) and s.26(1)(c)
of the Act, President found that the merits lay with the Respondent CSA and the case for the Applicant had not been established Further, President was not persuaded that the application to strike out the particulars was made out and that it was satisfied entirely that
there was sufficient material there for the Respondent to know and answer the case which was alleged against it - Dismissed, Orders
and Directions Issued and Application for interim orders dismissed - Mr NJ Jones -v- Civil Service Association of Western Australia
Incorporated - PRES 1 of 2003 - President - SHARKEY P - 31/03/03 – Unions........................................................................................

945

4

Application for orders pursuant to s.66 of the I.R. Act - Applicant argued that Respondent had acted contrary to rule 3 of its rules by failing
to act fairly and in the interests of its member - Respondent opposed application and denied that it had breached its rules or acted in a
tyrannical oppressive, unreasonable or undemocratic way - President reviewed authorities, union rules and found inter alia, that the
decision to refuse Applicant legal assistance was unfair and unreasonable and did not advance the objects contained in the rules President ordered that Applicant's application be reconsidered and that this be done only after an opinion was derived from a solicitor
of Applicant's choice and such opinion be funded by the Respondent - Orders and Directions Issued - Application granted in part - Mr
GJ Wauhop -v- Civil Service Association of Western Australia Incorporated - PRES 2 of 2003 - President - SHARKEY P - 28/03/03 –
Unions ........................................................................................................................................................................................................

951

Complaint re alleged breaches of clauses 3(1)(4)(5) & 4(1) of Industrial Relations (Industrial Agents) Regulations 1997 Schedule 1 Complainant sought an extension of time to bring proceedings before the Industrial Magistrate in his application to have Respondents
deregistered as Industrial Agents pursuant to the Industrial Relations (Industrial Agents) Regulations 1997 - Further Complainant
argued that Industrial Magistrate did have the powers and jurisdiction to deal with complaint, that appeal had been properly initiated
pursuant to the provisions of the Industrial Magistrate's Regulations and that the Registrar's decision was in effect a determination
made for the purposes of regulation 15(3)(a) - Respondents lodged an interlocutory application and sought orders that the application
be dismissed or struck out on the grounds that the application was out of time, functus officio, against public interest and with
insufficient merit - Further, Respondent argued that in respect of regulations 12 of the I.R. Act there was no substantial compliance Industrial Magistrate reviewed the relevant legislation and the intention of the legislation, the jurisdiction of the Industrial Magistrate's
Court and found that under the proper administration of the Acts and Regulations an Industrial Magistrate could make a determination
or a decision as to whether or not the registration of an industrial agent was to be cancelled - Further, IM found that it had no power to
rule or view that the Registrar in dealing with the complaint in the circumstances was an unauthorised act or a series of unauthorised
acts and that it could not be said that the matter was functus officio - IM further found that under regulation 19 of the I.R. Act an
Industrial Magistrate had power to cancel registration of an industrial agent and consider allegations that there had been a breach of the
code of conduct an industrial agent was subject to when they were registered - Industrial Magistrate granted the parties an extension of
time in respect to the application of the extension of time within which an appeal may be commenced prior to final orders - Reasons
for Decision Issued - Mr JRA Acosta -v- Mr G Broderick & Other - M 200 of 2002 - Industrial Magistrate - Graeme Neil Calder 28/03/03 - Other Services ...........................................................................................................................................................................

986

Complaints re unfair dismissal - Claimants argued inter alia, that Respondent failed to give them an opportunity to defend or rebut any
allegations of misconduct justifying dismissal, and sought reinstatement together with the recovery of remuneration lost - Respondent
denied allegations and denied that it had failed to afford procedural fairness - Further, Respondent argued that the actions constituted
gross misconduct, that the dismissal was justified and not harsh or oppressive and that Claimants were not entitled to the amounts
claimed or any amounts at all - Industrial Magistrate reviewed authorities, Acts and Regulations and found that the decision to
terminate resulted directly from the raising of the safety issue, that the decision was made without merit and it was harsh, oppressive
and unfair - Further, IM found that the factual circumstances which reflect the actual operation of the contractual relationship
demonstrated that the employment relationship was a casual one, that the continuing relationship between the Claimants and
Respondent did not in law evince a continuing contract and that it was without jurisdiction to hear and determine the claims - Reasons
for Decision Issued - Mr LJA Clark -v- Marine Fire & Security Pty Ltd - M 363,364 of 2001 - Industrial Magistrate - Cicchini IM 27/03/03 - Other Business Services ............................................................................................................................................................
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Application re unfair dismissal and contractual entitlements - Respondent raised preliminary issue re Applicant incorrectly naming
Respondent in the notice of application - Application by Applicant seeking to amend the Respondent's name was granted - Applicant
argued that she had to resign after being terminated in order to obtain alternative employment and to ensure that Respondent would not
claim commissions due to her for sales completed following her termination - Applicant argued that no issue was raised with her about
any lack of co-operation between her and the other employees - Respondent denied that Applicant was unfairly terminated and argued
that she resigned from her employment on her own volition - Further, Respondent argued that the commission claimed by Applicant
was incorrect and counter proposed with a different quantum - Commission found on evidence that Applicant resigned of her own
volition, thus no termination took place, and that Commission lacked jurisdiction to deal with this part of the application - Further,
based on Respondent's contention that monies was owed to Applicant, Commission awarded the Applicant claim for benefits under her
contract of employment - Dismissed for want of jurisdiction and application for contractual benefits partially allowed - Mrs MA
Trimboli -v- Cusma Corporation Pty Ltd t/as Cusma Property Consultants - APPL 1276 of 2002 - HARRISON C - 28/03/03 - Property
Services .....................................................................................................................................................................................................

1055

Application re unfair dismissal seeking extension of time - Applicant argued that circumstances surrounding the resignation amount to a
dismissal of him by the Respondent - Further, Applicant argued that after the dismissal he could not afford the filing fee hence the
delay in lodging his application - Commission applying the Principles set out in Azzalini's Case (ibid) found the length of the delay
was not justifiable on the evidence before the Commission - Further, Commission found on Applicant's own evidence, that Applicant
was not dismissed from his employment but left it voluntarily, therefore, there had been no dismissal to attract the jurisdiction in the
Commission - Commission also found that Applicant's case would have no prospect to success and that it would be fair not to accept
an application out of time in these circumstances - Dismissed - Mr P Scott -v- Sealcorp Holdings Limited (ABN 28 009 143 597) APPL 289 of 2003 - GREGOR C - 01/04/03 – Insurance ..........................................................................................................................

1070

4

Application for Orders pursuant to s.66 of the I.R. Act - Applicant argued inter alia, that there had been no election under the CSA rules,
and the General Secretary and Assistant General Secretary had ipso facto been invalidly appointed contrary to the CSA rules, and ultra
vires those rules - Further, Applicant argued that once the SPSF ceased to exist, there had to be a new s.71 application, and the Full
Bench had to be satisfied anew of the s.71 requirements, about a new Counterpart Federal Body, the CPSU and this had not been done
- Respondent argued that the agreement made under s.202 of the Federal legislation continued in force by virtue of s.253TA of the WR
Act, thus enabling persons appointed or elected pursuant to the rule of the CPSU to become General Secretary and Assistant General
Secretary of the CSA - Respondent, further submitted that the Commission, constituted by the President, had no jurisdiction to
consider the effect of the WR Act and the s.202 agreement - President found that it was within his jurisdiction under s.66(2) of the Act
to determine whether the rules of the CSA have been observed or not, and particularly whether persons are officers of the CSA
pursuant to its rules or by the operation of any law - President reviewed legal principles, relevant Acts, agreement and the CSA rules
and found that the appointments to the offices of the WA Branch Secretary and WA Branch Assistant Secretary of the CPSU, could not
constitute or serve as valid elections or appointments to the offices of General Secretary and Assistant Secretary in accordance with the
rules of the CSA, and that they therefore have not, since 28 November 2001, validly occupied those offices - Supplementary Reasons
for Decision, Declarations and Orders Issued - Mr N Jones -v- Civil Service Association of Western Australia Incorporated - PRES 3
of 2003 - President - SHARKEY P - 10/04/03 - Unions ............................................................................................................................

1146

4

Application for Orders pursuant to s.66 of the I.R. Act - Applicant argued that a resolution SCM06/02, passed on 20 November 2002 was
legally and factually incorrect and that the president complied with the rules and did afford procedural fairness - Respondent denied
that applicant was entitled to the orders and directions sought and argued that clause 1 of the resolution SCM06/02 stated "act in
consultation with the principal officers" not "officer" as referred to by the Applicant - President reviewed authorities, relevant sections
of the CSA rules and found on evidence that the CSA was in breach of its rules in that the Council passed resolution SCM06/02, in
particular because it was not a matter which the CSA should consider, being a CPSU matter - President declared that the president
acted within the rules in obtaining the legal advice necessary to enable her to carry out her duties and that such expense was properly
incurred - Further, President had doubts that the matter was at all a matter relating to the rules of an "organisation" as defined in s.7 of
the Act, and therefore may not be within jurisdiction under s.66 - President found inter alia, that even if it was to act within jurisdiction
and power by making the orders sought, the equity, good conscience and substantial merits of the matter, do not constrain it to make
the orders sought - Dismissed - DM Robertson -v- Civil Service Association of Western Australia Incorporated - PRES 4 of 2003 President - SHARKEY P - 17/04/03 - Unions............................................................................................................................................

1156

Application for leave to amend Notice of Answer and Counter Proposal re an unfair dismissal claim - Respondent sought leave to amend
certain paragraphs of the Notice of Answer and Counter Proposal and to further insert a counter-claim - Applicant did not object to
certain paragraphs of the amended Notice of Answer and opposed other paragraphs - Commission found inter alia, that there will be a
prejudice to the applicant if certain paragraphs were amended and ordered that other than paragraph 1.3 and item 2, leave was granted
to the respondent to substitute the schedule to the Notice of Answer and Counter Proposal as presented to the Commission on 1/4/2003
- Granted in Part - Applicant subsequently sought from the Commission an order dismissing the application - Dismissed - Mr TH
Cameron -v- Boston Scientific Pty Ltd ACN 071 676 063 - APPL 2084 of 2002 - BEECH SC - 04/04/03 - Health Services ...................

1189

Application re unfair dismissal seeking compensation - Applicant argued she was unfairly dismissed by the respondent as a consequence of
the disclosure of a federal police clearance - Respondent argued that the applicant was not unfairly dismissed and denies that it
employed the applicant on the basis of what is described as a conditional offer of employment - Commission found that applicant was
offered employment by the respondent, that the employment offer was conditional upon the satisfaction of a term that a federal police
clearance was furnished by applicant and that it was open for the respondent to withdraw the offer on the basis that the condition
precedent in the contract was not satisfied - Dismissed - Mrs JL Issit -v- Synergy - APPL 1459 of 2002 - KENNER C - 07/03/03 Business Services.......................................................................................................................................................................................

1212

Application re unfair dismissal seeking extension of time pursuant to s.29(3) of the I.R. Act - Applicant argued that she was aware of the 28
day time limit at the time that she contemplated taking these proceedings, but that some personal factors and some health factors were
relevant to the delay that took place - Commission applied legal principles and found that the length of the delay was substantial, and
although it appeared from the Applicant that she would contest the employer's decision, from the date of termination, no further steps
were taken by her to put the Respondent on notice that the dismissal was being contested - Further, Commission found that if it was to
accept the application for extension of time, then there may be some prejudice occasioned upon Respondent, therefore, it was not
persuaded that it ought exercise its discretion to receive the application out of time in the present circumstances - Dismissed for want
of jurisdiction - Ms JS Palmer -v- Mr D Palumbo - APPL 26 of 2003 - KENNER C - 01/04/3003 - Food Retailing.................................

1245

Appeal against decision to suspend made on 16/7/2002 - Preliminary issues re extension of time, perceived bias and whether matter ought
proceed in public interest - Appellant argued that Respondent had failed to adhere to the disciplinary procedures and to comply with
the requirements of the PSM Act 1994 - Appellant sought Orders that the Respondent's action be reviewed, modified, nullified and/or
varied - Respondent argued that there had been no unlawful action undertaken and that the direction to the Appellant to not attend
work did not constitute a suspension in accordance to the PSM Act 1994 - Further, Respondent argued that PSAB had no jurisdiction
to deal with the matter and opposed the application for extension of time - Public Service Appeal Board invited the parties to make
written submissions on whether or not the matter should proceed in the public interest - PSAB found that in accordance with the Act,
the Board had a responsibility to manage the process of a particular case as it sees appropriate and the fact that Appellant would have
preferred a different process did not meet the test of perceived bias - PSAB reviewed authorities and was unanimously of the view that
the extension of time ought be granted because the Respondent had been made aware of the Appellant's challenge since the time
expired for the filing of the appeal - PSAB concluded that there was no right of appeal to the Board arising from any action under s.82
of the PSM Act, there was no valid appeal before the board, in accordance with its jurisdiction and accordingly, had the Board the
jurisdiction to deal with the matter, it would not have dismissed the appeal in the public interest as the passage of time and events had
not resolved the matter or meant that it was merely academic to proceed - Orders Issued - Mr S Kelly -v- Director General, Department
of Justice - PSAB 12 of 2002 - Public Service Appeal Board - SCOTT C - 17/04/03 - Government Administration ................................

1283
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1
Appeal against Decision of Commission in Court Session (83WAIG57) re registration of an award - Appellant appealed on the ground that
Commission in Court Session erred in law by wrongly construing or interpreting s41(6) of the I.R. Act, 1979 and Clause 45 of the
Burswood International Resort Casino Employees Industrial Agreement 2001 AG 169 of 2001 - Appellant sought to have the decision
of CICS quashed and the application for the award dismissed - Industrial Appeal Court reviewed authorities, I.R. Act, Agreement and
the majority IAC found inter alia, that it was proper to have regard to the legislation as it stood as at the date of enforcement of the
contract not at its entry date, that the relationship between the parties and the options available to them were regulated by statute and
the statute extended the agreement to facilitate a smooth transition to its replacement at any time from the nominal expiry date of the
agreement - Further, IAC found that it was not intended that an industrial agreement be used as a vehicle for altering the statutory
scheme for facilitating the replacement of an industrial agreement after its nominal expiry date and that insofar as clause 45 prohibited
the Respondent from taking steps for a substitute award as contemplated in s41 of the Act it was to that extend void - Dismissed Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch
- IAC 1 of 2003 - Industrial Appeal Court - Owen J./Scott J./Parker J. - 13/05/03 - Accommodatn, Cafes&Restaurants ...........................

1371

2

Application for alteration of rule 5 - Eligibility - Full Bench reviewed union rules, relevant sections of the I.R. Act and was satisfied, on
evidence, that all of the relevant requirements of s.55 and s.56 of the Act had been met, save and except for s.55(4)(a) - Full Bench was
not satisfied that the meeting which approved the alterations was a meeting called especially for the purpose of considering the
proposed alterations within the meaning of rule 40 of the rules of the Applicant, thus, it was unable to find that the alteration which
was authorised by an annual general meeting, was authorised in accordance with the rules - Full Bench not being satisfied that
s.55(4)(a) of the Act had been complied with, refused and dismissed the application - Dismissed - United Firefighters Union of
Western Australia -v- (Not applicable) - FBM 1 of 2003 - Full Bench - SHARKEY P/SCOTT C/HARRISON C - 03/06/03 – Unions ....

1400

Conference referred re refusal of Respondent to reclassify positions - Applicant Union argued that the Group-Worker positions have been
"transformed" into Juvenile Justice Officer position and sought order that the permanent officers whose positions have been
transformed to be reclassified with the positions - Respondent objected to and opposed the claim - Public Service Arbitrator reviewed
authorities and relevant Acts and found that although it had the jurisdiction in s.80E, it was the case that an Arbitrator exercising that
jurisdiction does not have the power to make an order directing a public service employer to act contrary to his or her obligations under
the Public Sector Management Act 1994 - Commission concluded inter alia, that the Union's claim was not able to be granted by virtue
of the legislative requirements for the appointment to public service positions - Dismissed - Civil Service Association of Western
Australia Incorporated -v- The Director General, Department of Justice - PSACR 9,10 of 2003 - Public Service Arbitrator - BEECH
SC - 15/05/03 - Government Administration ..............................................................................................................................................

1481

Application re unfair dismissal seeking compensation - Commission called proceedings on its own motion by reason that application was
filed out of time - Applicant argued that although she had been advised of the need to file the application within 28 days of the date of
termination of employment she sought legal advice and the firm of solicitors was on leave until 6 January 2003 - Respondent opposed
the application and said that at all times it treated the Applicant fairly and there was no indication to it that a claim would be filed
against it until the notice of application was received by service - Commission was not persuaded in the circumstances that an
extension of time should be granted because the applicant admitted to her credit, that she was aware of the necessity to bring these
proceedings within 28 days - Dismissed for want of jurisdiction - Miss KJ Francis -v- Pilbeam Family Trust t/a Stamp-It Rubber Stamp
Co (WA) - APPL 27 of 2003 - KENNER C - 24/03/03 - Property and Business Services..........................................................................

1502

Application for extension of time to file application re unfair dismissal - Applicant argued that the delay in lodging his application was
because he was exchanging emails with a representative of the respondent in regard to taxation of his ex gratia payment - Respondent
argued the applicant had not provided information that the termination would be contested - Commission found the delay in this
application was almost three times the period provided in the Act, the applicant was not dismissed so the jurisdiction which resides in
the Commission to hear the industrial matter referred under s.29 of the Act does not arise therefore the application was without
jurisdiction and there was no case to be argued - Dismissed - Mr SJ Moretti -v- Canning Vale Weaving Mills Ltd - APPL 355 of 2003 GREGOR C - 14/05/03 - Other Manufacturing ..........................................................................................................................................

1519

Application re unfair dismissal - Commission called these proceedings on its own motion as application was out of time - Commission
found that 46 days was a significant delay and was a factor which must be taken against the applicant and the application, and the state
of the evidence was such that there was no real and proper explanation for the delay - Further, Commission had significant doubts as to
whether the applicant, as a matter of fact and law, was an employee of the respondent as at the time it was alleged the relationship
came to an end - Application for extension of time refused and application for unfair dismissal dismissed for want of jurisdiction - Mr
D Suparta -v- Swan Transit Operations Pty Ltd - APPL 135 of 2003 - KENNER C - 09/05/03 - Road Transport......................................

1527

Appeals re reclassification of position - Parties agreed that the matter ought be dealt with by the Arbitrator on the basis of written
submission - Public Service Arbitrator reviewed authorities and submissions and found that there was no industrial matter upon which
Commission could exercise jurisdiction because at the time the Appellants filed Notices of Appeal, their employment was the subject
of a Workplace Agreement pursuant to the Workplace Agreement Act 1993 - Dismissed for want of jurisdiction - Mr PE Bullen -vWorkCover W.A - PSA 5,7,8 of 2000 - Public Service Arbitrator - SCOTT C - 22/05/03 - Government Administration ..........................

1551

Application for orders to reverse decision of Respondent to reprimand and transfer an employee and to impose penalty on employee Preliminary issues raised re Commission's jurisdiction to entertain the application - Applicant Union argued Respondent had not
complied with the relevant provisions of the Public Sector Management Act 1994 and that its member had been denied natural justice Respondent denied that Applicant member had been treated unfairly or inappropriately under the PSM Act - Commission considered
relevant legislative provisions and declared, inter alia, that the proceedings were validly brought and Commission could enquire into
and deal with the subject matter - Further, Commission reviewed relevant Acts, authorities, the Dodd and Archibald reports and found
that there had not been strict compliance with statutory scheme, the process undertaken by the Respondent, as reflected in the Dodd
and Archibald reports, constituted a denial of natural justice to the employee - Commission found that the failure by Respondent to
afford employee an opportunity of being heard on the issue of penalty, following its findings of guilt in relation to the charges, was
also a denial of natural justice and that Respondent's decision to impose penalty on employee ought be quashed - Upheld, Declaration
and Order Issued - Mr G Johnston -v- Mr Ron Mance, Acting Director General Department of Education - APPL 2302 of 2001 KENNER C - 06/08/01 – Education ...........................................................................................................................................................

1553

LONG SERVICE LEAVE
1
Appeal against Decision of Full Bench (82WAIG2409) re Long Service Leave entitlements - Question re jurisdiction - Appeal on ground
that worker was an independent contractor and, whether appeal raised question of "construction and interpretation" of Long Service
Leave Act, 1958 and Industrial Relations Act, 1979 - Industrial Appeal Court reviewed Acts, authorities and found that on the whole
circumstances, it was open to both Industrial Magistrate and Full Bench to conclude that the relationship between employer and
employee was never terminated in point of law and that it had jurisdiction to hear the appeal - Further, IAC concluded inter alia, that
the Full Bench had not erred in the interpretation of the Long Service Leave Act, however, it had erred in misconstruing the nature of
the power allowed to the Industrial Magistrate - Dismissed Act - United Construction Pty Ltd -v- Mr J Birighitti - IAC 11 of 2002 Industrial Appeal Court - 27/02/03 - General Construction ........................................................................................................................

434

Complaint re breach of award - Claimant Union argued that Defendant breached award by not paying member award entitlements such as
sick leave, public holidays, annual leave or pay in lieu and redundancy payments - Defendant argued that there was no redundancy
payments because employee had not been made redundant and that accrued annual leave was not paid because employee abandoned
his job - Further, that employee was paid superannuation and long service leave but was not paid allowances - Industrial Magistrate
reviewed award and evidence and found that Complainant had failed to prove that employee was employed in a classification covered
by the Award; that employee was engaged in work which was substantially or wholly covered by the Award and that the Award
applied to the Defendant's operations - Reasons for Decision Issued - Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch -v- Derby Frail Aged and Disabled Hostel - Ngamang Bawoona - CP 292 of 2000 - Industrial
Magistrate - 28/08/00 - General Construction.............................................................................................................................................
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CUMULATIVE DIGEST—continued
Page
LONG SERVICE LEAVE—continued
Appeal pursuant to section 50 of the Construction Industry Portable Paid Long Service Leave Act 1985 re decision to refuse to recognise
service towards an entitlement to long service leave - Applicant appealed against the decision of the Respondent to refuse to recognise
service with Australian Skills Training Pty Ltd for the purposes of service towards an entitlement to long service leave and described
his employment with the employer as being in the nature of construction work - Respondent argued that nature of work did not fall
within the definition of construction industry and therefore could not attract credits towards long service leave - Board of Reference
found that Applicant was not entitled to credits towards long service leave for the period employed with Australian Skills Training Pty
Ltd as the employer was not and should not be registered as it was not in the construction industry - Reasons for Decision Issued - Mr
C Rogers -v- Construction Industry Long Service Leave Payments Board - BOR 1 of 2002 - Board of Reference - SPURLING, J.A. 12/02/03 - Construction Trade Services .....................................................................................................................................................

562

MANAGERIAL PREROGATIVE
Application re harsh, oppressive and unfair dismissal - Respondent submitted that it suggested that the process of handling customer
complaints needed to change from a "best practice" perspective and that Applicant would first deal with the complaint to ascertain
whether it should go to the manufacturer or to the layers to be attended to - Further, Respondent argued that the direction was lawful
and reasonable and Applicant refused to comply with it and said inter alia, that he would resign - Commission found on the evidence
presented that the direction given to the Applicant was indeed lawful and reasonable, that it was the Respondent's prerogative to
consider how it would deal with the customer complaints and that Applicant's complete and resolute refusal to countenance the
proposal, placed the Respondent in a position where it had little alternative - Commission further found that in the circumstances of
this matter, and notwithstanding Applicant’s character and integrity, Applicant's resolute opposition to how his employer wished to
change the complaints procedure made his position untenable - Commission concluded that it had not been persuaded that Applicant's
dismissal was harsh, oppressive or unfair - Dismissed - Mr R Davies -v- Carpet Call WA Pty Ltd - APPL 2102 of 2002 - BEECH SC 28/05/03 - Other Services ..........................................................................................................................................................................

1491

MISCONDUCT
Application for Order pursuant to Section 80E re disciplinary action taken against an employee - Applicant Union argued that Respondent
bring to an end the disciplinary process on the basis that there are significant procedural flaws, including denial of natural justice to
member and that he had not committed breaches in circumstances which related to his employment entitling Respondent to undertake
any disciplinary enquiries - Respondent argued that it was entitled to undertake and complete any disciplinary enquiries - Public
Service Arbitrator found that the disciplinary process in this matter was not baseless and did not suffer the significant flaws or breaches
such as to warrant the process being halted - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director
General, Department of Family and Children's Services - P 41 of 2001 - Public Service Arbitrator - SCOTT C - 16/12/02 - Government
Administration ...........................................................................................................................................................................................
Application re unfair dismissal - Applicant argued that dismissal was unfair because Respondent had to make a choice between his family
or her and he chose his family and also asked Applicant what it would take to have her leave her job quietly - Further, Applicant
argued that Respondent alleged that she had misappropriated money which was not the case and established that it was not the case Respondent argued that Applicant had agreed to resign, the basis of the resignation was that she be paid her entitlements plus two
week's pay and at the time he believed that Applicant had written cheques in the amounts which he thought was inappropriate and he
attempted to stop payment - Commission found that the relationship came to an end by the dismissal of Applicant in the circumstances
where Respondent was trying to balance competing obligations of Applicant as an employee and family obligations - Further,
Commission found that Applicant had never misappropriated money and that Applicant had been the subject to damaging rumours that
she had misappropriated the Respondent's funds - Finally, Commission awarded six months compensation - Granted - Mrs KM
Bristow -v- Bay of Isles Aboriginal community Inc. - APPL 873 of 2002 - GREGOR C - 09/12/02 - Community Services.....................
Application re unfair dismissal - Applicant argued that dismissal was unfair because Applicant had not yet attended court to prove his
innocence of the charge - Respondent argued that termination of the contract of employment was because of unauthorised possession
of company equipment and the reason given lacked credibility to the extent that there had been a serious breach of the employment
contract and a breakdown in trust - Commission found that there has been a lack of response from Applicant in relation to this matter Further, Commission found that Applicant had been found guilty of theft which was the substantive reason for the dismissal and
Commission considered that it was in the public interest to dismiss application - Dismissed in the public interest - Mr G Chapman -vWorsley Alumina Pty Ltd - APPL 1495 of 2001 - WOOD C - 20/11/02 - Services to Mining...................................................................
2
Appeal against Decision of Commission (82WAIG2195) re unfair dismissal - Appellant argued that the Commission and the Learned
Commissioner did not act in equity, good conscience and substantial merits of the case, that the Learned Senior Commissioner did not
see the alleged offensive gesture and thus, included contempt of court - Respondent argued that appeal should be dismissed - Full
Bench found that the decision was a discretionary decision and that it was for Appellant to establish that the exercised discretion was
miscarried - Further, Full Bench found that Appellant had failed to establish his case, that there was no evidence of procedural or
substantive unfairness in the dismissal of the application established and no grounds of the appeal were made out - Dismissed - Mr R
De Vos -v- Minit Australia Pty Ltd (ACN 000328825) - FBA 40 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C 08/01/03 - Personal & Household Good Rtlg.............................................................................................................................................
Application re unfair dismissal - Applicant argued that dismissal was unfair because Respondent gave him no warnings about his
performance, that he had only twice not turned up to work due to illness and was terminated in a summary fashion without reason and
in an inappropriate manner - Respondent argued that Applicant was a casual employee, and as one hour's pay in lieu of notice was
given as provided for in the Award, Applicant was lawfully terminated - Further, Respondent argued that there were good reasons to
terminate because he was not turning up to work and there were complaints about Applicant's attitude and his cleaning standards Commission found Applicant was denied procedural fairness given the way he was terminated, that he was not given any notice when
Respondent effected his termination and as reinstatement was impracticable, compensation was awarded - Granted - Mr SVC Datta -vMastercare Property Services (WA) Pty Ltd - APPL 826 of 2002 - HARRISON C - 22/01/03 - Business Services ..................................
Application re unfair dismissal seeking reinstatement - Applicant argued that there was no reason for his termination, that he was denied
natural justice in relation to the procedure adopted by the Respondent to terminate him and that Respondent should not have formed
the view that he had misconducted himself given that the original conviction had been quashed on appeal and the DPP determined not
to proceed with a retrial - Respondent argued that Commission lacked jurisdiction to deal with the matter as the Applicant was on a
fixed term contract which expired due to the effluxion of time - Further, Respondent argued inter alia, that the Applicant's termination
was capable of being effected given the evidence before the jury at first instance, and the jury's decision in finding Applicant guilty Commission found on facts and was satisfied on balance that Respondent had not demonstrated that Applicant was guilty of
misconduct justifying summary dismissal - Commission found that Applicant was treated unfairly and harshly and was denied
procedural fairness in relation to the way these allegations were put to him - Further, Commission found that Respondent's conduct on
this occasion was extremely callous and oppressive and ordered compensation in lieu of reinstatement - Upheld and Order Issued - " I"
-v- Mr Paul Albert Director General Department of Education Western Australia - APPL 347 of 2002 - HARRISON C - 15/01/03 –
Education ...................................................................................................................................................................................................
Appeal against Decision of Respondent in regards to disciplinary matters relating to an employee - Appellant Union argued that the
procedure adopted by Respondent in this matter was so badly flawed that the findings, conclusions and the penalty could not be
sustained and that the substance of the complaints could not be separated from the procedure - Further, Appellant argued that while the
PSAB could adjust the decision it could only do so after reviewing what Respondent had done - Respondent argued that it undertook a
preliminary investigation of the complaint formed a suspicion that employee had misconducted himself and then proceeded with a
disciplinary process - Further, Respondent proceeded with a formal process as required by the PSM Act and relied on various
legislation or policies in respect of each allegation of misconduct - Public Service Appeal Board found that many of the grounds of
appeal were not made out and that the Respondent had obligations towards its employees regarding equal opportunity and sexual
harassment - Further, PSAB found that the process had allowed employee natural justice in that he was provided with the allegations,
that he had more than a reasonable opportunity to respond at the appropriate stages of the process and had taken the opportunities
provided by him, thus PSAB were not satisfied that employee was denied natural justice - PSAB uphold the appeal as it related to the
findings not being in the course of official duties and otherwise dismissed the appeal as it related to the issues of merit and process Further, PSAB uphold the appeal in respect of the manner in which the Respondent had dealt with the imposition of the penalty Upheld in part otherwise dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of
Family and Children's Services - PSAB 4 of 2001 - Public Service Appeal Board - SCOTT C - 13/12/02 - Government Administration
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MISCONDUCT—continued
Appeal against Decision of Apprenticeship Tribunal re decision made on 27/09/2002 to allow a suspension of apprenticeship - Appellant
argued that the Chairman erred in his findings as he accepted the submissions of Respondent and did not allow Appellant a full
opportunity to present her case and documents - Respondent opposed the Appeal and argued that the suspension was warranted as
Appellant was suspended for misconduct - Commission found that the Chairman's decision was discretionary and that Appellant had
not proven on appeal that Chairman erred in the findings made - Further, Commission found that Chairman had correctly found aspects
of misconduct on the part of the Appellant - Dismissed - Ms H Smith -v- Redz Hairdressing - APA 2 of 2002 - WOOD C - 28/01/03 Personal and Other Services .......................................................................................................................................................................
Application re harsh, oppressive and unfair dismissal and contractual entitlements - Respondent argued that applicant was dismissed for
gross misconduct, incompetence and neglect in the course of the performance of duties - Commission reviewed evidence and found
inter alia, that Applicant's dismissal was not harsh, oppressive or unfair because Applicant knowingly allowed cheques to be issued
when there were insufficient funds in the account - Further, Commission reviewed employment agreement, authorities and found on
evidence that Respondent had discharged the onus upon it to show that the serious misconduct for which Applicant was dismissed had
been made out, therefore the Respondent was entitled to dismiss Applicant in accordance with the terms of his employment agreement
- Commission also found on evidence that Applicant had established that he was entitled to a benefit under his contract to which
Respondent had denied him - Unfair dismissal claim dismissed and claim for denied contractual entitlements granted - Mr A Francois v- Buzz Dance Theatre Limited - APPL 884 of 2002 - BEECH SC - 09/04/03 - Other Recreation Services ..............................................
Application re unfair dismissal seeking compensation - Applicant argued he was not given any warning or any reason for his dismissal, that
there was no opportunity for discussion with the respondent about reduction of working hours or resolution of the issue - Respondent
argued the dismissal came about due to a history of bad work performance that caused the respondent to suffer financially, that the
financial pressures created by applicant were such it was no longer possible to employ him and at the same time deal with the
improvement of the respondent's financial circumstances - Commission found there were some malafidies in the conduct of the
respondent in respect to their answer to the claim for unfair dismissal - Further, that applicant was dismissed summarily, there was no
ground to support a dismissal for misconduct, therefore there was no ground on which to base summary termination and an order was
issued awarding compensation - Granted - Mr GC Sutton -v- Audio Visual Technical Services - APPL 398 of 2002 - GREGOR C 30/04/02 - Motion Picture Radio & TV Serv ..............................................................................................................................................
Appeal against decision to suspend made on 16/7/2002 - Preliminary issues re extension of time, perceived bias and whether matter ought
proceed in public interest - Appellant argued that Respondent had failed to adhere to the disciplinary procedures and to comply with
the requirements of the PSM Act 1994 - Appellant sought Orders that the Respondent's action be reviewed, modified, nullified and/or
varied - Respondent argued that there had been no unlawful action undertaken and that the direction to the Appellant to not attend
work did not constitute a suspension in accordance to the PSM Act 1994 - Further, Respondent argued that PSAB had no jurisdiction
to deal with the matter and opposed the application for extension of time - Public Service Appeal Board invited the parties to make
written submissions on whether or not the matter should proceed in the public interest - PSAB found that in accordance with the Act,
the Board had a responsibility to manage the process of a particular case as it sees appropriate and the fact that Appellant would have
preferred a different process did not meet the test of perceived bias - PSAB reviewed authorities and was unanimously of the view that
the extension of time ought be granted because the Respondent had been made aware of the Appellant's challenge since the time
expired for the filing of the appeal - PSAB concluded that there was no right of appeal to the Board arising from any action under s.82
of the PSM Act, there was no valid appeal before the board, in accordance with its jurisdiction and accordingly, had the Board the
jurisdiction to deal with the matter, it would not have dismissed the appeal in the public interest as the passage of time and events had
not resolved the matter or meant that it was merely academic to proceed - Orders Issued - Mr S Kelly -v- Director General, Department
of Justice - PSAB 12 of 2002 - Public Service Appeal Board - SCOTT C - 17/04/03 - Government Administration ................................
2
Appeal against Decision of Commission (82WAIG3287) re unfair dismissal and contractual entitlements - Application by Appellant to
amend grounds of appeal was dismissed - Appellant argued that the learned Commissioner erred in fact and in law in finding that the
Appellant 'misconducted himself by not fulfilling the requirements of the job for which he claimed he had skills to undertake and for
which he was employed' and in finding that the Appellant's contract of employment provided for a salary of $60,000.00 per annum, to
be paid pro-rata for the period of the nine month contract - Further, Appellant sought that the appeal be upheld and order of the
Commission be set aside - Full Bench applied legal principles and found on evidence that the Commissioner was entitled and correct in
finding as she did, that there was no error at first instance, discretionary or otherwise established by Appellant and that no ground of
appeal was made out - Dismissed - Mr RA James -v- Australian Integration Management Services Corporation Pty Ltd - FBA 55 of
2002 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 23/05/03 - Other Services ...................................................................
Application re unfair dismissal - Applicant denied that she committed any misconduct, on the contrary she acted in accordance with her
professional judgement at all times and with as much consultation as she was able to arrange with her employer during a period of
crisis in dealing with a family - Respondent argued the Applicant did not clarify to other agencies she was acting in her own capacity,
she inappropriately used a government vehicle, she attended a house without a police escort, entered into premises and this was a high
risk activity and was in contradiction of the employer's policy and procedures - Respondent further argued the Applicant could have
placed the employer in jeopardy of legal actions by her conduct and she was not contactable throughout the duration of her actions on
Sunday, 8 September 2002 - Commission found inter alia, the Applicant was summarily dismissed, that her dismissal was
misconceived and unfair because it lacked the necessary ingredient of a fair go all round - Reinstated and compensation awarded Ordered Accordingly - Mrs IM Curtois -v- Geraldton Sexual Assault Resource Centre Inc - APPL 1816,1927 of 2002 - GREGOR C 07/05/03 - Community Services .................................................................................................................................................................
Application re unfair dismissal lodged out of time - Applicant argued his application was lodged out of time as he did not have the money
for the filing fee - Commission considered the evidence and it was not persuaded as to the reason for applicant not having money for
the claim given his strong denial of the allegation that led to his dismissal - Commission concluded inter alia, that even thought
application was only one day out of time, in the context of Applicant's probationary employment, and that within the 10 days of his
employment he had already received a written warning, possibly two oral warnings, and an allegation had been made against him, it
had not been persuaded that it would be unfair not to accept his claim - Dismissed - Mr NJ Roberts -v- John Ryan owner of Metro
Security Services - APPL 242 of 2003 - BEECH SC - 01/05/03 - Public Order & Safety Services ............................................................
Application re unfair dismissal - Applicant argued the respondent did not demonstrate sufficient reason for summary dismissal, it was not
clear that the respondent required written permission to open the pool outside normal hours, much of the evidence relied upon by the
respondent in regard to her misconduct was based on hearsay, money collected from each triathlon was not used for her personal gain
and the respondent was aware of the triathlons taking place so there was no breach of Schedule A. - Clause 16 of the respondent's
contract - Respondent argued the applicant breached the respondent's contract and the applicant misconducted herself sufficient to
warrant summary dismissal - Commission found the respondent had not demonstrated that the applicant was guilty of gross
misconduct justifying summary dismissal, the applicant was treated unfairly and harshly because she was not given sufficient
opportunity to defend herself and the respondent did not conduct a full and comprehensive investigation into the events surrounding
the applicant's termination - Commission also found that the applicant was not afforded 'a fair go all round' - Upheld and Order Issued Mrs FA Webster -v- Prestige Property Management Services - Mr Rod Stewart - APPL 737 of 2002 - HARRISON C - 09/05/03 Community Services ..................................................................................................................................................................................
NATURAL JUSTICE
Application re unfair dismissal seeking reinstatement - Applicant argued that there was no reason for his termination, that he was denied
natural justice in relation to the procedure adopted by the Respondent to terminate him and that Respondent should not have formed
the view that he had misconducted himself given that the original conviction had been quashed on appeal and the DPP determined not
to proceed with a retrial - Respondent argued that Commission lacked jurisdiction to deal with the matter as the Applicant was on a
fixed term contract which expired due to the effluxion of time - Further, Respondent argued inter alia, that the Applicant's termination
was capable of being effected given the evidence before the jury at first instance, and the jury's decision in finding Applicant guilty Commission found on facts and was satisfied on balance that Respondent had not demonstrated that Applicant was guilty of
misconduct justifying summary dismissal - Commission found that Applicant was treated unfairly and harshly and was denied
procedural fairness in relation to the way these allegations were put to him - Further, Commission found that Respondent's conduct on
this occasion was extremely callous and oppressive and ordered compensation in lieu of reinstatement - Upheld and Order Issued - " I"
-v- Mr Paul Albert Director General Department of Education Western Australia - APPL 347 of 2002 - HARRISON C - 15/01/03 –
Education....................................................................................................................................................................................................
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NATURAL JUSTICE—continued
Appeal against Decision of Respondent in regards to disciplinary matters relating to an employee - Appellant Union argued that the
procedure adopted by Respondent in this matter was so badly flawed that the findings, conclusions and the penalty could not be
sustained and that the substance of the complaints could not be separated from the procedure - Further, Appellant argued that while the
PSAB could adjust the decision it could only do so after reviewing what Respondent had done - Respondent argued that it undertook a
preliminary investigation of the complaint formed a suspicion that employee had misconducted himself and then proceeded with a
disciplinary process - Further, Respondent proceeded with a formal process as required by the PSM Act and relied on various
legislation or policies in respect of each allegation of misconduct - Public Service Appeal Board found that many of the grounds of
appeal were not made out and that the Respondent had obligations towards its employees regarding equal opportunity and sexual
harassment - Further, PSAB found that the process had allowed employee natural justice in that he was provided with the allegations,
that he had more than a reasonable opportunity to respond at the appropriate stages of the process and had taken the opportunities
provided by him, thus PSAB were not satisfied that employee was denied natural justice - PSAB uphold the appeal as it related to the
findings not being in the course of official duties and otherwise dismissed the appeal as it related to the issues of merit and process Further, PSAB uphold the appeal in respect of the manner in which the Respondent had dealt with the imposition of the penalty Upheld in part otherwise dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of
Family and Children's Services - PSAB 4 of 2001 - Public Service Appeal Board - SCOTT C - 13/12/02 - Government Administration

390

Appeal against Decision of Apprenticeship Tribunal re decision made on 27/09/2002 to allow a suspension of apprenticeship - Appellant
argued that the Chairman erred in his findings as he accepted the submissions of Respondent and did not allow Appellant a full
opportunity to present her case and documents - Respondent opposed the Appeal and argued that the suspension was warranted as
Appellant was suspended for misconduct - Commission found that the Chairman's decision was discretionary and that Appellant had
not proven on appeal that Chairman erred in the findings made - Further, Commission found that Chairman had correctly found aspects
of misconduct on the part of the Appellant - Dismissed - Ms H Smith -v- Redz Hairdressing - APA 2 of 2002 - WOOD C - 28/01/03 Personal and Other Services.......................................................................................................................................................................

400

2

Appeal against Decision of Commission (83WAIG1053) re dismissed unfair dismissal claim lodged out of time - Appellant argued that the
learned Commissioner erred in law when having listed the Appellant's application for hearing he dismissed the application without
hearing or taking any evidence on oath - Appellant sought orders that the appeal be upheld and decision at first instance be suspended
and matter referred back to the Senior Commissioner - No appearance on behalf of the Respondent - Full Bench cited authorities and
found inter alia, that Appellant was not afforded procedural fairness or natural justice because findings were made which assessed
matters based on the mere plausibility of assertions of fact from the bar table instead of evidence on oath or affirmation subject to cross
-examination - Upheld, Decision at first instance suspended and the matter remitted to the Commission at first instance to be heard and
determined accordingly to law and the reasons of the Full Bench - Mr J Rodriguez -v- Parks Industries Pty Ltd - FBA 6 of 2003 - Full
Bench - SHARKEY P/KENNER C/WOOD C - 06/06/03 - Other Services ...............................................................................................

1395

Application re unfair dismissal and contractual entitlements - Applicant argued that the process used to effect her termination was unfair
because she believed that Respondent did not give proper weight to her side of the story and even thought she had not fully complied
with the Respondent's procedures, she did not repeat the misdemeanours for which she was reprimanded, therefore it was inappropriate
to terminate her contract of employment - Respondent argued that Applicant had breached Respondent's medical procedures, that
Applicant had repudiated her contract of employment by behaving in the way she did, therefore it was appropriate to summarily
terminate her - Respondent further argued that there were no benefits due to the Applicant under her contract of employment Commission reviewed authorities and found on evidence that the Respondent had demonstrated that there was sufficient reason to
summarily terminate the Applicant's contract of employment, that the Applicant was afforded procedural fairness in relation to the
termination and that the Respondent conducted appropriate investigations into the Applicant's conduct in relation to these matters,
therefore Applicant was not unfairly dismissed - Commission further found that Applicant had not discharged the onus on her to
establish any entitlements to this claim and accordingly dismissed Applicant's claim for contractual entitlements - Dismissed - Mrs JE
Gibson -v- The Sisters of Mercy Perth (Amalgamated) Inc - APPL 644 of 2002 - HARRISON C - 29/05/03 – Education .......................

1505

Application re unfair dismissal - Applicant argued the respondent did not demonstrate sufficient reason for summary dismissal, it was not
clear that the respondent required written permission to open the pool outside normal hours, much of the evidence relied upon by the
respondent in regard to her misconduct was based on hearsay, money collected from each triathlon was not used for her personal gain
and the respondent was aware of the triathlons taking place so there was no breach of Schedule A. - Clause 16 of the respondent's
contract - Respondent argued the applicant breached the respondent's contract and the applicant misconducted herself sufficient to
warrant summary dismissal - Commission found the respondent had not demonstrated that the applicant was guilty of gross
misconduct justifying summary dismissal, the applicant was treated unfairly and harshly because she was not given sufficient
opportunity to defend herself and the respondent did not conduct a full and comprehensive investigation into the events surrounding
the applicant's termination - Commission also found that the applicant was not afforded 'a fair go all round' - Upheld and Order Issued Mrs FA Webster -v- Prestige Property Management Services - Mr Rod Stewart - APPL 737 of 2002 - HARRISON C - 09/05/03 Community Services..................................................................................................................................................................................

1529

Application for orders to reverse decision of Respondent to reprimand and transfer an employee and to impose penalty on employee Preliminary issues raised re Commission's jurisdiction to entertain the application - Applicant Union argued Respondent had not
complied with the relevant provisions of the Public Sector Management Act 1994 and that its member had been denied natural justice Respondent denied that Applicant member had been treated unfairly or inappropriately under the PSM Act - Commission considered
relevant legislative provisions and declared, inter alia, that the proceedings were validly brought and Commission could enquire into
and deal with the subject matter - Further, Commission reviewed relevant Acts, authorities, the Dodd and Archibald reports and found
that there had not been strict compliance with statutory scheme, the process undertaken by the Respondent, as reflected in the Dodd
and Archibald reports, constituted a denial of natural justice to the employee - Commission found that the failure by Respondent to
afford employee an opportunity of being heard on the issue of penalty, following its findings of guilt in relation to the charges, was
also a denial of natural justice and that Respondent's decision to impose penalty on employee ought be quashed - Upheld, Declaration
and Order Issued - Mr G Johnston -v- Mr Ron Mance, Acting Director General Department of Education - APPL 2302 of 2001 KENNER C - 06/08/01 – Education ..........................................................................................................................................................

1553

ON CALL
2
Appeal against Decision of Commission (82WAIG2188) re unfair dismissal - First Appeal No. FBA38/2002 - Appellant grounds of appeal
was against the declaration that she was not dismissed in January 2001 and the order for compensation insofar as it "failed" to take
account of the income that Appellant would likely have received from her participation in the on-call roster system operated by the
Respondent - Second Appeal No. FBA39/2002 - Cross appeal by Respondent appealing against part of the decision relating to the
Appellant's dismissal and her entitlement to compensation being a casual employee - Full Bench reviewed authorities, all of the
evidence and material and all of the submissions, and found that there has been no error in the exercise of the discretion as alleged
established, and no ground of appeal had been made out - Dismissed - Mrs CJ Byrne -v- Brian Ferrall Twaddle t/a Mount Hospital
Pharmacy - FBA 38,39 of 2002 - Full Bench - SHARKEY P/GREGOR C/SCOTT C - 20/12/02 - Health Services .................................

5

2

Appeal against Decision of Commission (82WAIG2690) re unfair dismissal and contractual entitlements - There were two appeals against
the Decision of the Commission and both were heard together - Appellant Respondent argued that Commissioner erred in law in
finding that Applicant had been unfairly dismissed due to absence of reasonable notice and that Commissioner erred in law in finding
that there was a failure to pay Applicant redundancy payment and a contractual entitlement for unpaid call outs - Appellant Applicant
argued that Commissioner failed to take into account relevant factors namely the time that Appellant would take to return to previous
remuneration levels and the consequent failure to compensate Appellant Applicant for such loss and injury - Full Bench found that the
dismissal correctly was found to be harsh, oppressive and unfair because only three days notice of termination of the contract was
given when three months notice was what should be implied - Further, Full Bench found that the loss caused by the unfair dismissal
was the loss of reasonable notice quantifiable at and compensate by an amount equal to three months salary as ordered - Further, Full
Bench dismissed Appeal No. FBA 47 of 2002 and Upheld Appeal No FBA 48 of 2002 in part and varied the decision at first instance
by ordering the payment of an amount equal to one month's salary for compensation in addition to that already ordered to be paid Orders issued - EPath WA Pty Ltd -v- Mr I Adriansz - FBA 47, 48 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC 21/02/03 - Health Services .........................................................................................................................................................................
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ON CALL—continued
Claim re breach of Workplace Agreement - Claimant argued that he was owed payment for being on call - Defendant argued a lack of
jurisdiction and that there was no provision for an availability allowance due to payment in excess of that normally paid to a
practitioner and the need to have been rostered on, which the Claimant wasn't - Defendant argued that dispute was capable of
resolution as per the Dispute Settlement Procedure contained in the WPA - Industrial Magistrate found that the allowance was not
subject to rostering provisions and Claimant was therefore entitled to recover payment pursuant to the terms of the WPA, that the
Claimant complied with the Dispute Settlement Procedure, that there was no jurisdictional impediment and that the Defendant
underpaid the Claimant - Reasons for Decision Issued - Dr J Gill -v- Commissioner of Health - M 26 of 2002 - Industrial Magistrate Cicchini IM - 20/12/02 - Health Services ..................................................................................................................................................

532

2

Appeal against Decision of Commission (82WAIG2690) re unfair dismissal and contractual entitlements - Solicitors for the Respondent
wrote to the Commission requesting that the figure of compensation as contained in the Order of the Full Bench be amended because it
was an incorrect figure and did not reflect the reasons for decision of the Full Bench - Full Bench concluded that pursuant to
s.27(1)(m), it had jurisdiction to correct the order because the matter was still before the Commission until the 'slip rule error' in its
order was corrected to reflect its decision - Supplementary Reasons for Decision and Correcting Order Issued - Mr I Adriansz -vEPath WA Pty Ltd - FBA 48 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 28/03/03 - Health Services.................

917

ORDER
4
Application for stay of operation in Matter No. P2 of 2001 pending appeal to Full Bench - Applicant sought an order staying the
Commission's decision at least insofar as Order 6 was concerned - No appearance by or on behalf of the Respondent - President
reviewed authorities and found that there was a serious issue to be tried, that the interests of the Applicant should take precedence over
the interest of the Respondent and its member and that the equity, good conscience and substantial merits of the case for those reasons
were established to lie with the Applicant - Granted - Director General, Department of Justice (Formerly known as Ministry Of Justice)
-v- Civil Service Association of Western Australia Incorporated - PRES 36 of 2002 - President - SHARKEY P - 20/12/02 Government Administration .......................................................................................................................................................................

47

4

Application for stay of operation in Matter No. 1502 of 2001 pending appeal to Full Bench - President reviewed relevant sections of the
Act and applied principles and found that the application was incompetent because there cannot be a stay of operation of a decision or
part thereof when it has not been appealed against - Further, President was not satisfied that there was a serious issue to be tried and no
exceptional circumstances existed to justify the making of the order sought - Dismissed - Mr AG Matthews -v- Cool or Cosy Pty Ltd;
Ceil Comfort Home Insulation Pty Limited; Citigroup Pty Ltd - PRES 34 of 2002 - President - SHARKEY P - 11/12/02 - Construction
Trade Services ..........................................................................................................................................................................................

52

Application re contractual entitlements - Applicant argued that he should be paid for work performed by way of settled transactions that
occurred after termination of his employment, and that he "closed" prior to his departure from Respondent - Respondent tendered a
variety of documents relating to the matter which the Commission accepted as exhibits - Commission reviewed the relevant Agreement
and found on evidence that the Applicant "closed" a number of transactions, prior to the termination of his employment, which
subsequently became "Paid Deals" for the purposes of the Agreement - Further, Commission found that the claims in respect of these
transactions were entitlements due to the Applicant under his contract with the Respondent - Granted in Part and Order Issued - Mr
JDH Terry -v- Iaian Melotte, City Finance Pty Ltd - APPL 181 of 2002 - KENNER C - 04/12/02 - Finance ............................................

175

Application for Orders for shortened time for answers and for the substantive matter to be expedited - Respondent opposed the application Commission found on evidence that little prejudice would be suffered by the Union if the application for shortened time for answers
was grant - However, Commission was of the view that the Union ought to be heard before granting the order for the substantive
matter to be expedited - Granted in Part - Silent Vector Pty Ltd t/a Sizer Builders -v- The Construction, Forestry, Mining and Energy
Union of Workers - APPL 42 of 2003 - BEECH SC - 14/01/03 - Food Retailing.......................................................................................

325

2

Appeal against Decision of Commission (82WAIG2579) re dismissed application to amend name of respondent - Appellant argued inter
alia, that Commissioner at first instance erred in the exercise of her discretion by dismissing the application, by not correctly applying
the principles and by failing to take into consideration or give sufficient weight to various facts - Appellant sought that the Orders at
first instance be quashed, the application for change of name be allowed and the application alleging unfair dismissal seeking remedies
be remitted to a different constituted Commission - Full Bench reviewed evidence, applied various principles and found that there was
a genuine and reasonable mistake as to the identity of the employer and that the Commissioner erred by failing to consider or take into
account the relevant fact, that by not permitting Appellant to join other parties in the event that one was not the correct party was an
obvious occasion of likely severe detriment to the Appellant - Full Bench further found that the exercise of the discretion at first
instance miscarried and had been established to have miscarried, having regard to the principles laid down in House v The King (op
cit) - Upheld and Decision at first instance varied - Mr C Edwards -v- Pauline Dorn, Mirjana Tolich, Rosa Princi t/as Naval Garden
Supplies & Other - FBA 45 of 2002 - Full Bench - SHARKEY P/BEECH SC/WOOD C - 27/02/03 - Other Personal Services ...............

445

2

Appeal against Decision of Commission (82WAIG2690) re unfair dismissal and contractual entitlements - Solicitors for the Respondent
wrote to the Commission requesting that the figure of compensation as contained in the Order of the Full Bench be amended because it
was an incorrect figure and did not reflect the reasons for decision of the Full Bench - Full Bench concluded that pursuant to
s.27(1)(m), it had jurisdiction to correct the order because the matter was still before the Commission until the 'slip rule error' in its
order was corrected to reflect its decision - Supplementary Reasons for Decision and Correcting Order Issued - Mr I Adriansz -vEPath WA Pty Ltd - FBA 48 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 28/03/03 - Health Services.................

917

4

Application for orders pursuant to s.66 of the I.R. Act - Applicant's complaint was that the Respondent acted contrary to rule 3 of its rules
in refusing to allow an external person to represent it in the matter relating to Applicant and at his expense - Respondent opposed the
claim - President reviewed legal principles and found inter alia, that it had not been established that there was any rule, express or
implied, which had been breach or not performed, and that no order was necessary to ensure that any wrong was avoided since no
wrong had been or was likely to have been committed in relation to the rules in this instance - Having regard to s.26(1) and s.26(1)(c)
of the Act, President found that the merits lay with the Respondent CSA and the case for the Applicant had not been established Further, President was not persuaded that the application to strike out the particulars was made out and that it was satisfied entirely that
there was sufficient material there for the Respondent to know and answer the case which was alleged against it - Dismissed, Orders
and Directions Issued and Application for interim orders dismissed - Mr NJ Jones -v- Civil Service Association of Western Australia
Incorporated - PRES 1 of 2003 - President - SHARKEY P - 31/03/03 – Unions........................................................................................

945

4

Application for orders pursuant to s.66 of the I.R. Act - Applicant argued that Respondent had acted contrary to rule 3 of its rules by failing
to act fairly and in the interests of its member - Respondent opposed application and denied that it had breached its rules or acted in a
tyrannical oppressive, unreasonable or undemocratic way - President reviewed authorities, union rules and found inter alia, that the
decision to refuse Applicant legal assistance was unfair and unreasonable and did not advance the objects contained in the rules President ordered that Applicant's application be reconsidered and that this be done only after an opinion was derived from a solicitor
of Applicant's choice and such opinion be funded by the Respondent - Orders and Directions Issued - Application granted in part - Mr
GJ Wauhop -v- Civil Service Association of Western Australia Incorporated - PRES 2 of 2003 - President - SHARKEY P - 28/03/03 –
Unions ........................................................................................................................................................................................................

951

Application re unfair dismissal and contractual entitlements - Applicant argued that employment terminated without notice on his return
from holidays and found upon a visit for severance pay a new manager had been appointed - Applicant sought compensation and the
reimbursement of court costs - Respondent failed to appear - Commission reviewed authorities and found that Applicant was
terminated, that he was denied procedural fairness as no warnings were given to him, that no notice was given to him that he was to be
terminated nor was the Applicant paid any monies in lieu of notice on termination, nor was the Applicant given the opportunity to
discuss the Respondent's view that it could no longer afford to pay the Applicant - Further, Commission found that Applicant was
unfairly terminated both substantively and procedurally and awarded compensation in lieu of reinstatement, and denied benefits Commission was not satisfied that the circumstances of this matter were such as to warrant an order for costs against the Respondent Upheld and Order Issued - Mr SN Kirkham -v- Premium Partners Pty Ltd t/as Allsteel Designs - APPL 1130 of 2002 - HARRISON C
- 28/03/03 - General Construction ..............................................................................................................................................................
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CUMULATIVE DIGEST—continued
Page
ORDER—continued
4
Application for Orders pursuant to s.66 of the I.R. Act - Applicant sought a declaration and interim orders relating to, inter alia, the rules of
the Respondent organisation, "the CSA", their observance or non-observance and the manner of their observance, within the meaning
of s.66(2) of the Act - President applied legal principles and found inter alia, that there was a substantial case to be tried, that the
consequences of making the order are readily reversible by an order to the contrary if the merits of the matter require it upon the final
hearing and determination - Further, having regard to the equity, good conscience and substantial merits of the case, President was of
the view that it should make an interim order in similar terms, in substance, to the order made in Neville Jones v Civil service
Association of WA Inc (op cit) - President added that it will make orders which affect the whole of the Council because they do not
affect adversely the three members who are not parties to these proceedings and that there was nothing preventing those three persons
to become parties to, or to intervene in, and thus to participate in these proceedings - Directions and Interim Orders Issued - Mr B Ellis
& Others -v- Civil Service Association of Western Australia Incorporated - PRES 5 of 2003 - President - SHARKEY P - 16/04/03 Unions .......................................................................................................................................................................................................
4
Application for Orders pursuant to s.66 of the I.R. Act - Applicant argued that a resolution SCM06/02, passed on 20 November 2002 was
legally and factually incorrect and that the president complied with the rules and did afford procedural fairness - Respondent denied
that applicant was entitled to the orders and directions sought and argued that clause 1 of the resolution SCM06/02 stated "act in
consultation with the principal officers" not "officer" as referred to by the Applicant - President reviewed authorities, relevant sections
of the CSA rules and found on evidence that the CSA was in breach of its rules in that the Council passed resolution SCM06/02, in
particular because it was not a matter which the CSA should consider, being a CPSU matter - President declared that the president
acted within the rules in obtaining the legal advice necessary to enable her to carry out her duties and that such expense was properly
incurred - Further, President had doubts that the matter was at all a matter relating to the rules of an "organisation" as defined in s.7 of
the Act, and therefore may not be within jurisdiction under s.66 - President found inter alia, that even if it was to act within jurisdiction
and power by making the orders sought, the equity, good conscience and substantial merits of the matter, do not constrain it to make
the orders sought - Dismissed - DM Robertson -v- Civil Service Association of Western Australia Incorporated - PRES 4 of 2003 President - SHARKEY P - 17/04/03 - Unions............................................................................................................................................
Conference referred re breach of the requirements of the PSM Act 1994 - Applicant Union argued that the employee had been subjected to
a campaign of intimidation, harassment and victimisation that would amount to workplace bullying, the employee was suffering
anxiety and it had been assessed that her work had been a critical and significant factor in its cause - Applicant Union sought orders
inter alia, that the Public Advocate cease and desist workplace bullying and provide the necessary assistance to relocate employee to a
suitable alternative position within the public sector - Respondent objected to and opposed the claims and the declaration and orders
being sought by the applicant - Public Service Arbitrator found inter alia, that there was not the 'repetitive' treatment or behaviour
necessary to establish the campaign alleged by the Union, that the evidence showed that the employee had not been subjected to a
campaign of intimidation, harassment and victimisation that would amount to workplace bullying and the orders sought by the Union
had not been made out - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of
Justice (Formerly known as Ministry Of Justice) - PSACR 20 of 2002 - Public Service Arbitrator - BEECH SC - 12/05/03 Government Administration.......................................................................................................................................................................
2
Appeal against Decision of Commission (83WAIG1053) re dismissed unfair dismissal claim lodged out of time - Appellant argued that the
learned Commissioner erred in law when having listed the Appellant's application for hearing he dismissed the application without
hearing or taking any evidence on oath - Appellant sought orders that the appeal be upheld and decision at first instance be suspended
and matter referred back to the Senior Commissioner - No appearance on behalf of the Respondent - Full Bench cited authorities and
found inter alia, that Appellant was not afforded procedural fairness or natural justice because findings were made which assessed
matters based on the mere plausibility of assertions of fact from the bar table instead of evidence on oath or affirmation subject to cross
-examination - Upheld, Decision at first instance suspended and the matter remitted to the Commission at first instance to be heard and
determined accordingly to law and the reasons of the Full Bench - Mr J Rodriguez -v- Parks Industries Pty Ltd - FBA 6 of 2003 - Full
Bench - SHARKEY P/KENNER C/WOOD C - 06/06/03 - Other Services ...............................................................................................
4
Application for Orders pursuant to s.66 of the I.R Act - Respondent applied under s.71 of the Act for a declaration pursuant to s.71(2) of
the Act that the CPSU was the counterpart federal body of the CSA - Applicant did not oppose to the order sought - President found
inter alia, having regard to the equity, good conscience and substantial merits of the case and the relevant considerations laid down in
Jones v CSA (op cit), that it should make the order sought to maintain the former de facto holders of office pending the hearing and
determination of the s.71 application or until there was an election or other order or the time fixed generally in its order expires - Order
and Declaration Issued because they do not affect adversely the three members who are not parties to these proceedings and that there
was nothing preventing those three persons to become parties to, or to intervene in, and thus to participate in these proceedings Directions and Interim Orders Issued - Mr B Ellis & Others -v- Civil Service Association of Western Australia Incorporated - PRES 5
of 2003 - President - SHARKEY P - 14/05/03 – Unions............................................................................................................................
OVER AWARD PAYMENT
1
Appeal against Decision of Full Bench (82WAIG765) re breach of award in relation to underpayments and denial of benefits, flat hourly
rate in excess of award entitlement for ordinary time, right of set-off, method of calculation of amount due to employee and whether
claim truly for breach of award or for breach of over award agreement - IAC reviewed authorities, evidence and found inter alia,
whether payment was made expressly or impliedly to cover a particular obligation, the payment could not be claimed as a set off, that
the claim or the particulars of the claim was to enforce the award and not to enforce an over award agreement and that an application
for enforcement of the terms and conditions of the award, could not proceed on the basis that what was due under the award was to be
calculated by reference to the over award rate agreed between the parties - Upheld and Remitted - James Turner Roofing Pty Ltd -vMr CL Peters - IAC 7 of 2002 - Industrial Appeal Court - 10/03/03 - Construction Trade Services ..........................................................
OVERTIME
Application re harsh, oppressive and unfair dismissal and contractual entitlements - Respondent argued that applicant was dismissed for
gross misconduct, incompetence and neglect in the course of the performance of duties - Commission reviewed evidence and found
inter alia, that Applicant's dismissal was not harsh, oppressive or unfair because Applicant knowingly allowed cheques to be issued
when there were insufficient funds in the account - Further, Commission reviewed employment agreement, authorities and found on
evidence that Respondent had discharged the onus upon it to show that the serious misconduct for which Applicant was dismissed had
been made out, therefore the Respondent was entitled to dismiss Applicant in accordance with the terms of his employment agreement
- Commission also found on evidence that Applicant had established that he was entitled to a benefit under his contract to which
Respondent had denied him - Unfair dismissal claim dismissed and claim for denied contractual entitlements granted - Mr A Francois v- Buzz Dance Theatre Limited - APPL 884 of 2002 - BEECH SC - 09/04/03 - Other Recreation Services .............................................
Application re unfair dismissal and contractual entitlements seeking compensation, salary in lieu of notice, payment for bonuses, accrued
annual leave, superannuation contributions and overtime payments - Applicant argued that there was no valid reason for her dismissal
and that she was never warned her employment was in jeopardy, by reason of financial performance or otherwise - Respondent argued
that Applicant's dismissal was for financial reasons, that Applicant had also breached her contract of employment by arranging
placement of a friend on a without fee basis and that she displayed gross disloyalty by seeking alternative employment whilst she was
engaged by the Respondent - Commission reviewed authorities, MCE Act and found inter alia, that there was a substantive and
justifiable reason for the termination of the Applicant's employment and that Applicant had not established her claims - Dismissed - A
McNamara -v- Loton Holdings Pty Ltd (ACN 00 - APPL 2223 of 2001 - KENNER C - 01/05/03 - Business Services ............................
Application re contractual entitlements - Applicant sought payment for overtime and argued that he was advised of the flexible hours and
time off in lieu arrangement at the interview, that he expressed his dissatisfaction with the arrangement on the condition that he would
be disadvantage if he was unable to take time off and that one of the Respondent partner agreed and said that they would treat all of
their employees fairly - Respondent argued that there was no such contractual term to entitle the Applicant to payment for overtime,
that Applicant was advised of his working arrangements and that Applicant expressed no reservations about the time off in lieu
arrangement - Further, Respondent made application for costs - Commission found that Applicant did not indicate any reservations
about his working arrangements, that there was no such term between the parties and the Applicant's contract of employment does not
give him a benefit to payment for overtime - Further, Commission reviewed authorities and concluded inter alia, that the circumstances
of the case met the tests for awarding costs - Contractual entitlements claim dismissed and application for costs granted in part - Mr B
Mitchem -v- Parkfeeds (WA) Pty Ltd - APPL 1618 of 2001 - SCOTT C - 09/08/02 .................................................................................
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OVERTIME—continued
Conference referred re alleged summary dismissal seeking compensation and denied contractual entitlements - Applicant Union argued that
employee was unfairly summarily dismissed following the tender of his resignation by the giving of one month's notice in writing to
the Respondent and that employee had a contractual entitlement to payment of overtime that arose out of his attendance at mandatory
company training - Respondent objected to and opposed the claims and argued that employee's refusal to be available to go offshore
whilst the contract remained on foot was unacceptable and Respondent had no alternative but to bring the employment to an end Commission reviewed authorities and found inter alia, that employee had not made out his claim for unfair dismissal because whilst
the employment contract remained on foot, the requirement to attend from time to time offshore, as part of his duties, was an essential
condition of his employment, that his refusal was deliberate or "wilful" and the effect of employee's repudiation was to say to the
Respondent he was only prepared to perform his contract of employment in a fundamentally different way to that which he was
obliged to do - Commission concluded that employee should be paid at time and one half for the Saturdays he attended the training
course, for the 24 hours on the out bound journey to France and 24 hours at double time for Sunday travel - Upheld in Part - The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Schlumberger Oilfield Australia Pty Ltd ABN
26003264597 - CR 39 of 2002 - KENNER C - 18/12/02 - Services to Mining...........................................................................................

1268

PART-TIME
Complaint re breach of Restaurant, Tearoom and Catering Award 1979 No. R48/1978 - Claimant argued that she was entitled to annual
leave because although she was paid a casual rate she was in fact a part-time employee as evidenced by the regular hours, continuous
employment and the rosters that she was required to work - Respondents argued that she left on her own accord and that she was not
entitled to annual leave as she was a casual employee - Further, Respondents argued that she was a casual employee as evidenced by
the pay rate she received and that she was aware that she was being paid casual rates - Industrial Magistrate found that she was
working as a part-time employee notwithstanding that she was being paid a casual rate and thus she was entitled to annual leave Granted - Ms KJ Broadfoot -v- Andrew Ha C/- Paramount Bar & Cafe & Other - M 56 of 2002 - Industrial Magistrate - Cicchini IM 07/08/02 - Accommodatn, Cafes&Restaurants ...........................................................................................................................................

300

PENALTY RATES
Claim re breach of Order - Claimant Union argued that Defendant contravened a Commission order - Defendant argued that Claimant
refused to obey a lawful and reasonable instruction - Industrial Magistrate found that Claimant's refusal to carry out duties resulted
from medical advice, therefore, it could not reasonably comply with the direction - Further, IM found that the Order was flagrantly
breached, that proceedings were vexatiously defended and ordered Defendant to pay costs and a penalty to the Claimant - Reasons for
Decision Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort
(Management) Ltd - M 175 of 2001 - Industrial Magistrate - Cicchini IM - 12/12/02 - Accommodatn, Cafes&Restaurants......................

541

Complaint re breach of Enterprise Bargaining Agreement - Claimant Union argued that Respondent had failed to comply with clause 9.1(b)
of the Chubb-Westrail Enterprise Bargaining Agreement 2001 and sought Orders that Defendant comply with the EEA by paying
employee monies due, penalty rates and pay Claimant Union the costs and expenses to these proceedings - Defendant argued that on
the strength of the police charge, the Claimant was guilty of serious misconduct warranting termination - Industrial Magistrate found
that the Claimant Union failed to prove on the balance of probabilities that the EBA was breached - Dismissed - Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Chubb Security Australia Pty Ltd - M 277,309 of 2002 Industrial Magistrate - Cicchini IM - 26/02/03 - Personal Services ...........................................................................................................

546

PRINCIPLES
3
Application to vary the Hospital Salaried Officers' Award 1968 No. 39 of 1968 to incorporate a new classification structure for clinical
psychologists and for the retrospective date of operation to have effect from 18 August 1997 - Applicant Union argued, inter alia, that
the complexity of the profession, amounts to a significant change in work value and this should be recognised with increases in salary
and the provision of a career structure for clinical psychologists - Respondents submitted numerous points and argued that the change
in work value for the profession had been accommodated in classification restructuring that took place early 1990s, that pressures now
being experienced by senior clinical psychologists could be overcome by the creation of more positions at higher levels and being
filled on a "competitive basis" - Further, the development of professional skills evidenced by the use of more sophisticated tests and
assessments and an involvement in direct patient referrals reflected normal development within a profession - Commission in Court
Session considered evidence, submissions, authorities and Wage Fixing Principles and concluded that there had been a net increase in
work value which was sufficient in the terms of the Work Value Principles, "to warrant the creation of a new classification or
upgrading to a higher classification", however, they had reservations about the claim in its current form - CICS sought that the parties
enter into discussions with a view to resolving the issues regarding the creation and filling more senior positions bearing in mind that
the positions previously at lower level would move to higher increments and levels; and the creation of new grades and definitions for
the establishment of higher level grades 3 to 5, and how those grades and definitions are to be reflected - CICS considered that there
were special circumstances within the terms of s.39 of the Act, which made it fair and right to grant some degree of retrospectivity in
the operation of any re-classification for clinical psychologists currently employed with the Respondents, who are re-classified as a
result of this decision - CICS set the operative date from the 1st September 2001 - Matter divided and Granted in Part - Hospital
Salaried Officers Association of Western Australia (Union of Workers) -v- Royal Perth Hospital & Others - P 39 of 1997 Commission in Court Session - COLEMAN CC/BEECH SC/SCOTT C - 16/12/02 - Health Services ......................................................

23

3

Application for a new award, Burswood International Resort Casino Employees Award 2002 - Applicant Union applied for the registration
of the above award to replace and supersede the Burswood International Resort Casino Employees' Industrial Agreement Ag 169 of
2001 and the Burswood Island Resort Employees Award No. A23 and A25 of 1985 - Further, Applicant Union argued that the terms of
the award were substantially those that applied to the employees of Respondent who had entered into an Australian Workplace
Agreement and that it was unfair for the Respondent to discriminate against employees because they chose to be covered by a
collective agreement registered under the Industrial Relations Act 1979 - Respondent argued that Applicant's claim should be
dismissed under s.27(1)(a)(iii) of the IRC Act on the grounds that further proceedings were not necessary or desirable in the public
interest as the Union's claim breached clause 45 of the registered agreement and in that it should not allow a party to press for a claim
that was contrary to its own agreement - Further, Respondent argued that Union could not make out a claim under Principle 10 as it
could not justify why the claim had not been progressed as an industrial agreement under s.41 of the Act and it was an abuse of the
process because the purpose of the application was not directed at protecting existing employees whose conditions of employment
were not regulated by the 2001 Agreement - Commission in Court Session found that that Applicant Union had made out a case under
Principal 10 and that a new award should be issued - Further, CICS found that the operative date should be from 10 July 2002, the date
the application was lodged in the Commission - Granted - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Burswood Resort (Management) Limited - A 4 of 2002 - Commission in Court Session - SMITH C/WOOD
C/HARRISON C - 25/11/02 - Accommodatn, Cafes&Restaurants.............................................................................................................

57

1

Appeal against Decision of Commission in Court Session (82WAIG544) re registration of new award - Appellant argued that there was a
miscarriage of the discretion to make the award by Commission in Court Session and relied upon findings of CICS that a reason for the
creation of the Appellant was for Burswood Resort (Management) Limited to avoid its legal obligations under the industrial agreement
- Further, the CICS failed to properly exercise its jurisdiction or to properly exercise any discretion to make an award pursuant to
Principle 10 of the Wage Fixing Principles - Respondent Union opposed the appeal - Industrial Appeal Court found and appreciated
the serious nature of the inference that it was asked to draw and did not consider that that CICS applied the wrong test in law in
drawing such inference - Further, IAC found that CICS was not in error in concluding that there was no breach of Wage Fixing
Principle 10 in all the circumstances of this case, the terms of the award expressly excluded work done in competition with outside
catering contractors - Dismissed - Burswood Catering and Entertainment Pty Ltd -v- Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch - IAC 5 of 2002 - Industrial Appeal Court - 18/12/02 - Accommodatn, Cafes&Restaurants.
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CUMULATIVE DIGEST—continued
Page
PRINCIPLES—continued
1
Appeal against Decision of Commission in Court Session (82WAIG2432) re registration of a new award - Appellant argued that the CICS
erred in law in finding that it had jurisdiction to determined the application and that there was no industrial matter between the parties
of such nature as to give rise to jurisdiction in the Industrial Commission - Further, Appellant argued that any further proceedings or
decision or determination of the Commission would be held or made in excess of or without jurisdiction - Respondent opposed the
Appeal - Industrial Appeal Court found that the principal issue raised by the grounds of appeal were whether certain matters that were
said to have been covered by an industrial agreement that was still in force between the parties could be dealt with by the Commission
as industrial matters - Further, IAC found that no error had been demonstrated in the decision of the Commission in Court Session in
determining that the Commission had jurisdiction to deal with the application, therefore, the appeal was dismissed - Dismissed Burswood Resort (Management) Limited -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch - IAC 9 of 2002 - Industrial Appeal Court - 18/12/02 - Accommodatn, Cafes&Restaurants..........................................................

208

Application to vary Electrical Contracting Industry Award - Applicant Union sought to increase the rates of adult apprentices employed
under the Award to an amount equivalent to the rates in the Metal Trades (General) Award by aligning the rate of adult apprentices to
those of third year apprentices - Chamber of Commerce and Industry (CCI) sought to intervene on behalf of its members and as a
section 50 party - Respondent and CCI opposed the application and argued that the claim should be dismissed because it was without
merit, without precedent and that it imposed an unfair cost on employers - Commission found that application should be granted in part
and ordered that a clause similar to that inserted in the Metal Trades (General) Award be granted in the Award - Award varied COMM, ELECTRIC, ELECT, ENERGY -v- The Electrical Contractors' Association of Western Australia (Union of Employers) &
Others - APPL 284 of 2001 - GREGOR C - 25/02/03 - Other Services .....................................................................................................

680

Application to vary Children's Services (Private) Award, Children's Services Consent Award 1984 and Child Care (Subsidised Centres)
Award - Applicant Union argued that the variation to the awards are substantially the same, to insert the recent changes to the
Community Services (Child Care) Regulations 1988 - Applicant Union sought to have inserted in each award a new classification for
an 'E Worker' which was a class of child care worker that had been recently created under the Regulations, also including
reimbursements of certain expenses - Respondent argued there was no objection to the creation of an E classification within the awards
however objected to two steps rates being inserted and opposed the application for the allowances - Commission found that the
applications were brought pursuant to the Statement of Principles in the 2001 State Wage Case decision and provided for the work
value changes - Further, Commission was satisfied that the creation of an E classification should be created pursuant to the Work
Value Principle and that the two step rates were properly struck and that the allowances should be allowed with concessions - Ordered
Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Bassendean Day Care
Centre - APPL 1280,1281,1282 of 2001 - SMITH C - 04/02/02 - Other Services......................................................................................

958

Application to vary a number of Independent Schools Awards - Applicant Union sought to incorporate terms and conditions applying in the
non-government schools' sector, and to bring the awards in line with the provisions of the Workplace Relation Act 1996 covering
termination of employment, and to incorporate requirements included in the Minimum Conditions of Employment Act 1993, the
Superannuation Guarantee (Administration) Act 1992, the I.R. Act 1979 and increases to allowances pursuant to Principle 5 of the
Statement of Principles of the 2002 State Wage Case - Applicant Union argued inter alia, that the terms of variations relating to
redundancy and long service leave incorporate conditions currently applying to the majority of employees covered by the awards and
employees not covered by enterprise agreements should not be excluded from the terms of these provisions - Respondent argued that
the operative date for all variations should be the date of hearing except those relating to redundancy, payment of relief psychologists
and houseparents should have a prospective date of 1 January 2004 as variations involve budgetary issues for some respondents Commission was satisfied that the variations relating to redundancy and long service leave brought under Principle 10 of the 2002
State Wage Case, should be incorporated into the awards - Commission refused to grant a retrospective date for the operation of the
variations relating to redundancy and found it had insufficient evidence as to when an agreement was reached in relation to that issue Commission found that respondents have had substantial notice of the nature of all the proposed variations, that there had been no
details about any hardship that will be suffered if the operative date was to be date of hearing and accepted Applicant's argument that
an operative date of 1 January 2003 was appropriate for the variation - Awards Varied - INDEPENDENT SCHOOLS SAL OFFIC -vAnglican Schools Commission (Inc) & Others - APPL 922,1045,1046,1047 of 2002 - HARRISON C - 04/06/03 – Education................

1425

PROCEDURAL MATTERS
3
Application to vary Iron Ore Production and Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002 - Applicants sought liberty to apply
for a variation to the directions in essence on the grounds that the directions issued were unfair and unreasonable in terms of the time
frames for the parties to file and serve their witness statements - Respondent argued that the witness statements be dealt with through
simultaneous filing with an application for a new award - Commission in Court Session found that they were not in the view that the
directions were either unfair or unreasonable and that the application to vary the directions issued was refused - Directions Issued AUTO, FOOD, METAL, ENGIN UNION -v- BHP Billiton Iron Ore Pty Ltd - APPL 1646 of 2002 - Commission in Court Session KENNER C/WOOD C/HARRISON C - 11/12/02 - Metal Ore Mining .....................................................................................................

21

3

Application to vary the Hospital Salaried Officers' Award 1968 No. 39 of 1968 to incorporate a new classification structure for clinical
psychologists and for the retrospective date of operation to have effect from 18 August 1997 - Applicant Union argued, inter alia, that
the complexity of the profession, amounts to a significant change in work value and this should be recognised with increases in salary
and the provision of a career structure for clinical psychologists - Respondents submitted numerous points and argued that the change
in work value for the profession had been accommodated in classification restructuring that took place early 1990s, that pressures now
being experienced by senior clinical psychologists could be overcome by the creation of more positions at higher levels and being
filled on a "competitive basis" - Further, the development of professional skills evidenced by the use of more sophisticated tests and
assessments and an involvement in direct patient referrals reflected normal development within a profession - Commission in Court
Session considered evidence, submissions, authorities and Wage Fixing Principles and concluded that there had been a net increase in
work value which was sufficient in the terms of the Work Value Principles, "to warrant the creation of a new classification or
upgrading to a higher classification", however, they had reservations about the claim in its current form - CICS sought that the parties
enter into discussions with a view to resolving the issues regarding the creation and filling more senior positions bearing in mind that
the positions previously at lower level would move to higher increments and levels; and the creation of new grades and definitions for
the establishment of higher level grades 3 to 5, and how those grades and definitions are to be reflected - CICS considered that there
were special circumstances within the terms of s.39 of the Act, which made it fair and right to grant some degree of retrospectivity in
the operation of any re-classification for clinical psychologists currently employed with the Respondents, who are re-classified as a
result of this decision - CICS set the operative date from the 1st September 2001 - Matter divided and Granted in Part - Hospital
Salaried Officers Association of Western Australia (Union of Workers) -v- Royal Perth Hospital & Others - P 39 of 1997 Commission in Court Session - COLEMAN CC/BEECH SC/SCOTT C - 16/12/02 - Health Services......................................................

23

Application for Order pursuant to Section 80E re disciplinary action taken against an employee - Applicant Union argued that Respondent
bring to an end the disciplinary process on the basis that there are significant procedural flaws, including denial of natural justice to
member and that he had not committed breaches in circumstances which related to his employment entitling Respondent to undertake
any disciplinary enquiries - Respondent argued that it was entitled to undertake and complete any disciplinary enquiries - Public
Service Arbitrator found that the disciplinary process in this matter was not baseless and did not suffer the significant flaws or breaches
such as to warrant the process being halted - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director
General, Department of Family and Children's Services - P 41 of 2001 - Public Service Arbitrator - SCOTT C - 16/12/02 - Government
Administration ...........................................................................................................................................................................................

146

Application re unfair dismissal - Applicant argued that he withdrew from his work after experiencing difficulties in the workplace and that
he did not wish to be reinstated - Respondent argued that he was not terminated but he resigned and that there was no jurisdiction Commission found that Applicant resigned and that his claim of unfair dismissal could not be substantiated - Dismissed for want of
jurisdiction - Mr A Aung -v- Kresta Blinds and Curtains - APPL 1653 of 2002 - WOOD C - 11/12/02 - Machinery & Equipment Mfg ..

149
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Application re unfair dismissal seeking compensation - Applicant argued that in all of the circumstances, given the lack of procedural
fairness, his termination was unfair on the basis that the requirements under s.41 of the Minimum Conditions Employment Act 1993
were not met - Respondent argued there was no unfair dismissal, that the onus on the Applicant to demonstrate that he was unfairly
terminated had not been made out and that there was no breach of s.41 of the MCE Act as numerous discussions were held with the
Applicant, and consultation took place in order to avoid or minimise the effect of significant change on the Applicant - Commission
reviewed authorities, Part 5 of the MCEA and found that Applicant was treated unfairly on the basis that he was not given sufficient
notice of his termination in order to canvass alternatives, that it was also clear that the requirements of Part 5 of the MCEA in relation
to attend job interviews were not met by the Respondent and given that the Applicant was afforded insufficient notice and was not
given time to attend job interviews, his termination was unfair - However, given that the Applicant was paid a redundancy payment of
26 weeks' pay and five weeks' pay in lieu of notice, Commission concluded that the amount of five weeks' pay as compensation was to
be offset against these payment, thus no monies were due to be paid to the Applicant - Dismissed - Mr PJ Caffery -v- Chubb Security
Australia Pty Ltd t/as Chubb Protective Services - APPL 390 of 2002 - HARRISON C - 02/12/02 - Personal and Other Services............

155

Application re contractual entitlements - Applicant argued that he should be paid for work performed by way of settled transactions that
occurred after termination of his employment, and that he "closed" prior to his departure from Respondent - Respondent tendered a
variety of documents relating to the matter which the Commission accepted as exhibits - Commission reviewed the relevant Agreement
and found on evidence that the Applicant "closed" a number of transactions, prior to the termination of his employment, which
subsequently became "Paid Deals" for the purposes of the Agreement - Further, Commission found that the claims in respect of these
transactions were entitlements due to the Applicant under his contract with the Respondent - Granted in Part and Order Issued - Mr
JDH Terry -v- Iaian Melotte, City Finance Pty Ltd - APPL 181 of 2002 - KENNER C - 04/12/02 – Finance............................................

175

Appeal against Decision to suspend Union member - Appellant sought further orders for full discovery, production and inspection of
documents and that Appellant had attended Respondent's premises for the purpose of examining documents which were produced but
which were not available for copying and was concerned as to the allegedly vague nature those documents produced - Further, the
documents which were provided did not allow Appellant to argue his case - Respondent argued that the preliminary investigation did
not relate to a decision which the Board had power to adjust pursuant to S.80I of the Industrial Relations Act 1979 - Respondent also
argued that there was nothing put forward to demonstrate why the documents should be made available to Appellant - Public Service
Appeal Board found that there was nothing further which the Board ought do in respect of discovery, nothing new of substance had
arisen which changed what was ordered on 20 September 2002 and that application for discovery ought to be dismissed - Dismissed Mr S Kelly -v- Director General, Department of Justice - PSAB 12 of 2002 - Public Service Arbitrator - SCOTT C - 12/12/02 Government Administration .......................................................................................................................................................................

183

1

Appeal against Decision of Commission in Court Session (82WAIG544) re registration of new award - Appellant argued that there was a
miscarriage of the discretion to make the award by Commission in Court Session and relied upon findings of CICS that a reason for the
creation of the Appellant was for Burswood Resort (Management) Limited to avoid its legal obligations under the industrial agreement
- Further, the CICS failed to properly exercise its jurisdiction or to properly exercise any discretion to make an award pursuant to
Principle 10 of the Wage Fixing Principles - Respondent Union opposed the appeal - Industrial Appeal Court found and appreciated
the serious nature of the inference that it was asked to draw and did not consider that that CICS applied the wrong test in law in
drawing such inference - Further, IAC found that CICS was not in error in concluding that there was no breach of Wage Fixing
Principle 10 in all the circumstances of this case, the terms of the award expressly excluded work done in competition with outside
catering contractors - Dismissed - Burswood Catering and Entertainment Pty Ltd -v- Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch - IAC 5 of 2002 - Industrial Appeal Court - 18/12/02 - Accommodatn, Cafes&Restaurants.

201

2

Appeal against Decision of Commission (82WAIG2280) re unfair dismissal and contractual entitlements - Applicant argued that the
learned Commissioner was in error when Commission failed to order general discovery and that such an order should have been made
and thereby an error was made in the exercise of the Commission's discretion - Respondent argued and submitted that an order for
discovery was not of such importance that in the public interest an appeal should lie and that the decision appealed against was both
interlocutory and discretionary and could not readily be appealed against - Full Bench found that it would be loathe to consider an
appeal on a point of practice and procedure or an interlocutory decision and thus unduly delay proceedings and reluctant to interfere
with the exercise of the discretion of the Commission in such matters - Dismissed - Ms P Alderson -v- St Columba - Kingswood
College - FBA 41 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/HARRISON C - 30/01/03 – Education .....................................

215

2

Appeal against Decision of Commission (82WAIG2195) re unfair dismissal - Appellant argued that the Commission and the Learned
Commissioner did not act in equity, good conscience and substantial merits of the case, that the Learned Senior Commissioner did not
see the alleged offensive gesture and thus, included contempt of court - Respondent argued that appeal should be dismissed - Full
Bench found that the decision was a discretionary decision and that it was for Appellant to establish that the exercised discretion was
miscarried - Further, Full Bench found that Appellant had failed to establish his case, that there was no evidence of procedural or
substantive unfairness in the dismissal of the application established and no grounds of the appeal were made out - Dismissed - Mr R
De Vos -v- Minit Australia Pty Ltd (ACN 000328825) - FBA 40 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C 08/01/03 - Personal & Household Good Rtlg..............................................................................................................................................

219

Application re interpretation of Western Australian Police Service Enterprise Agreement PSA AG 8 of 2001 - Applicant Union sought an
interpretation of clause 37 - Entitlement to Leave and Allowances Through Illness or Injury of the Agreement - Applicant Union
argued that by providing medical certificates to cover the period of absence, member had complied with the requirements and was
entitled to payment - Respondent argued that there was a right to make enquiries and seek clarification including employees to attend a
medical practitioner of employer's choosing - Public Service Arbitrator found that the application in its current form was not within the
powers of the Commission to determine the interpretation - Further, if the question were posed differently Arbitrator found that the
clause does not prescribe all the conditions which might reasonably apply for granting sick leave - Reasons for Decision Issued Western Australian Police Union of Workers -v- Commissioner of Police - P 24 of 2002 - Public Service Arbitrator - SCOTT C 04/02/03 - Government Administration ......................................................................................................................................................

283

Complaint re breach of award - Complainant Union signalled their intention to amend the claims so that they were not predicated upon the
applicability of the Award - Respondent argued that the applications be dismissed and sought costs in relation to the applications as it
attempted to resolve matters by way of agreement but was forced to make applications in order to resolve the issues - Industrial
Magistrate found that the claims could not be amended as that would be tantamount to raising a new cause of action - Further,
Industrial Magistrate found that Respondent had been put to cost in bringing these applications to finally resolve the matters and had
incurred expenses in doing so - Reasons for Decision Issued - AUTO, FOOD, METAL, ENGIN UNION -v- Bell-A-Bike Rottnest Pty
Ltd - M 268, M 270, M 271, M 272, M 286 of 2001 - Industrial Magistrate - Cicchini IM - 15/01/03 - Personal Services ........................

299

Complaint re alleged breach of Section 49(M)(1) of the I.R. Act 1979 - Applicant Union argued that Respondents had breached section
49(M) of the IR Act and sought injunctive relief against Respondents and interim orders pursuant to section 83E(5) of the Act to
prevent further breaches - Respondents argued and opposed the applications seeking interim orders and made application for the
adjournment of the matters - Further, Respondents argued that there were proceedings on foot in the Federal Court of Australia with
respect to substantially the same matter which struck at the validity of the relevant provisions referred to and that this Court should
defer its consideration of the matter pending the determination of the matter by the Federal Court of Australia - Further, Honourable
Minister for Employment and Workplace Relations of the Commonwealth of Australia sought leave to intervene - Industrial Magistrate
found that there was no legislative basis for intervention, that the Court did not possess inherent jurisdiction as it was a creature of
statue and it operated within the statutory framework provided - Further, IM found that it was undesirable for the matter to proceed
until the Federal Court had dealt with the matter and had determined it as there would be a final determination of the constitutional
issues before these proceedings and thus acceded to the applications made by Respondents for an adjournment of the proceedings Reasons for Decision Issued - The Construction, Forestry, Mining and Energy Union of Workers -v- Woodside Energy Limited (ABN
63 005 482 986) & Other - M 304 of 2002 - Industrial Magistrate - Cicchini IM - 27/11/02 - Oil and Gas Extraction...............................

302

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1633

CUMULATIVE DIGEST—continued
Page
PROCEDURAL MATTERS—continued
Complaints re authority of Claimant to file claim re breach of award - Respondent sought that the claims be dismissed or otherwise
amended so that it comply with the Act - Further, Respondent argued that Claimant lacked standing to bring the claims and that his
appointment as an inspector under s.84(2) of the Workplace Relations Act 1996 was not validly made - Claimant argued against the
Respondent's submissions - Industrial Magistrate found that Respondent's arguments were baseless and unsupported by authority, that
the applications brought by Respondent were misconceived, based on its erroneous interpretation of the relevant provisions and
regulations - IM further found that Respondent's interlocutory applications should be dismissed and the Claimant's interlocutory
applications be allowed - Upheld - Greg Logan-Scales, Department of Consumer & Employment Protection -v- Olten Pty Ltd (ACN
076 543 130) t/a MSA Security - M 248,249 of 2002 - Industrial Magistrate - Cicchini IM - 27/11/02 - Business Services .....................

323

Complaints re discrimination of member organisation under section 96C of the IR Act - Complainant argued Ms Peak was a solicitor and
authorised to make complaints on behalf of her client and was employed by the CFMEUW Union and that Applicant was a member of
CFMEUW Union - Respondents argued that there was no case to answer on the basis that Complainant had failed to establish that they
were validly made - Further, Respondents argued that there was no proof of the fact that Elisabeth Peak was authorised to make the
complaints - Industrial Magistrate found that there was no case to answer by the Defendant in each instance and that the solicitor
employed by the Union could not act on the instructions of the Union in bringing the complaints but must act on the instructions of
Complainant - Struck out - Mr C Workman -v- CECK Pty Ltd - CP 3,4,6,7 of 2002 - Industrial Magistrate - Cicchini IM - 19/12/02 .....

324

Application for Orders for shortened time for answers and for the substantive matter to be expedited - Respondent opposed the application Commission found on evidence that little prejudice would be suffered by the Union if the application for shortened time for answers
was grant - However, Commission was of the view that the Union ought to be heard before granting the order for the substantive
matter to be expedited - Granted in Part - Silent Vector Pty Ltd t/a Sizer Builders -v- The Construction, Forestry, Mining and Energy
Union of Workers - APPL 42 of 2003 - BEECH SC - 14/01/03 - Food Retailing ......................................................................................

325

Application re unfair dismissal - Applicant lodged an application for an extension of time in which to file application and argued that the
reasons for the delay related to her pregnancy, the birth of her child, her recovery and the illness of the child - Respondent opposed the
applications - Commission found that there was no power to extend time in accordance with s.29(3) of the I.R. Act, in respect of an
application filed on 16 October 2002 relating to a termination of employment in May 2002 - Dismissed - Mrs RJ Alberghini -v- Dr
Geoffrey Bower Isotope Imaging Hollywood Hospital - APPL 1729 of 2002 - SCOTT C - 10/01/03 - Health Services ...........................

326

Application re unfair dismissal and contractual entitlements - Applicant argued that she intended to lodge her application within the 28 day
time frame and lodged it in the Commission within the 28 day time limit, subsequent to lodging her application she was informed by
Registry that Form 1 was missing from her application and needed to be completed and returned, she received a copy of a Form 1 on 9
October 2002 and lodged Form 1 the next day - Respondent argued that Applicant was terminated on 6 September 2002 - Commission
found that Applicant was not sent the correct form in the first instance and that there was a valid reason why Applicant did not comply
with the required 28 day time frame for lodging her application, it was clear that as soon as Applicant received the Form 1 she filed her
application promptly the next day - Application to accept Applicant's claim which was lodged out of time granted - Mrs ES Harrison v- Emmanuel Michael Papadoulis T/A Great Australian Travel Centre - APPL 1701 of 2002 - HARRISON C - 16/01/03 - Other
Services .....................................................................................................................................................................................................

333

Application re unfair dismissal - Applicant argued that he was unfairly dismissed and that the Commission was within jurisdiction to
consider the acceptance of the present application out of time - Respondent denied Applicant's allegations and raised as a preliminary
issue that the Commission was without jurisdiction to entertain the claim on the basis proceedings commenced after 1 August 2002
whilst termination of employment took place on 26 July 2002 and there was no ability for Commission to extend time under the IR Act
- Commission found that the amendments effected by the Labour Relations Reform Act 2002 to repeal s29(2) of the Act and to enact
the new ss29(2) and s29(3) were not retrospective in the sense that the datum point for the termination of the employment was 1
August 2002 and not a date earlier for the purposes of the 28 day time limit - Dismissed for want of jurisdiction - Mr K McEwan -v Australasian Correctional Management Pty Ltd (ACN 051 130 600) - APPL 1469 of 2002 - KENNER C - 10/12/02 - Food Retailing ...

360

Application re unfair dismissal seeking re-instatement - Applicant argued that dismissal was not justified because the Respondent wrongly
assumed he was threatening to leave and that was why a decision was made to dismiss him - Further, Applicant argued that if the
Respondent was of the view that his demands could not be met, he should have simply been told what their terms were and he would
have accepted their decision - Respondent argued inter alia, that Applicant made demands that the directors were not able to meet as
they had lost trust in him therefore, they had no choice but to terminate him - Commission reviewed authorities and found that
Applicant's conduct constituted a repudiation of the terms of his contract of employment, however, the repudiatory conduct did not
warrant summary dismissal - Further, Commission found inter alia, that although the circumstances of the termination were unlawful,
it did not render the termination by the Respondent to be harsh or oppressive given that Applicant was paid two months' pay after his
employment was terminated - Dismissed - Mr T Page -v- WSP IMP. & EXP Pty Ltd T/A Workforce Safety Products - APPL 728 of
2002 - SMITH C - 31/01/03 - Services to Transport ..................................................................................................................................

361

Application re unfair dismissal - Applicant argued that the dismissal was unfair because Applicant had tendered her resignation or offered
to resign but was told by Respondent to "piss off" - Respondent opposed the application and had sought an adjournment but presented
no evidence - Commission dismissed the application for an adjournment and found in favour of Applicant in that Applicant was
dismissed summarily and did not resign from her employment - Further, Commission found that reinstatement was not an option and
awarded compensation - Granted - Ms SM Theil -Harkin -v- Elizabeth Wiese & Associates, Solicitors - APPL 886 of 2002 - WOOD C
- 21/01/03 - Other Services ........................................................................................................................................................................

369

Appeal against Decision of Respondent in regards to disciplinary matters relating to an employee - Appellant Union argued that the
procedure adopted by Respondent in this matter was so badly flawed that the findings, conclusions and the penalty could not be
sustained and that the substance of the complaints could not be separated from the procedure - Further, Appellant argued that while the
PSAB could adjust the decision it could only do so after reviewing what Respondent had done - Respondent argued that it undertook a
preliminary investigation of the complaint formed a suspicion that employee had misconducted himself and then proceeded with a
disciplinary process - Further, Respondent proceeded with a formal process as required by the PSM Act and relied on various
legislation or policies in respect of each allegation of misconduct - Public Service Appeal Board found that many of the grounds of
appeal were not made out and that the Respondent had obligations towards its employees regarding equal opportunity and sexual
harassment - Further, PSAB found that the process had allowed employee natural justice in that he was provided with the allegations,
that he had more than a reasonable opportunity to respond at the appropriate stages of the process and had taken the opportunities
provided by him, thus PSAB were not satisfied that employee was denied natural justice - PSAB uphold the appeal as it related to the
findings not being in the course of official duties and otherwise dismissed the appeal as it related to the issues of merit and process Further, PSAB uphold the appeal in respect of the manner in which the Respondent had dealt with the imposition of the penalty Upheld in part otherwise dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of
Family and Children's Services - PSAB 4 of 2001 - Public Service Appeal Board - SCOTT C - 13/12/02 - Government Administration

390

2

Appeal against Decision of Commission (82WAIG2579) re dismissed application to amend name of respondent - Appellant argued inter
alia, that Commissioner at first instance erred in the exercise of her discretion by dismissing the application, by not correctly applying
the principles and by failing to take into consideration or give sufficient weight to various facts - Appellant sought that the Orders at
first instance be quashed, the application for change of name be allowed and the application alleging unfair dismissal seeking remedies
be remitted to a different constituted Commission - Full Bench reviewed evidence, applied various principles and found that there was
a genuine and reasonable mistake as to the identity of the employer and that the Commissioner erred by failing to consider or take into
account the relevant fact, that by not permitting Appellant to join other parties in the event that one was not the correct party was an
obvious occasion of likely severe detriment to the Appellant - Full Bench further found that the exercise of the discretion at first
instance miscarried and had been established to have miscarried, having regard to the principles laid down in House v The King (op
cit) - Upheld and Decision at first instance varied - Mr C Edwards -v- Pauline Dorn, Mirjana Tolich, Rosa Princi t/as Naval Garden
Supplies & Other - FBA 45 of 2002 - Full Bench - SHARKEY P/BEECH SC/WOOD C - 27/02/03 - Other Personal Services...............

445
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Conference referred re breach of the requirements of the Public Sector Management Act 1994 - Preliminary issue re appearance by counsel
- Applicant Union objected to the appearance of counsel - Respondent requested representation by counsel - Public Service Arbitrator
determined that counsel may appear and be heard in relation to the claim for an order and would accommodate the appearance of
counsel on that issue either orally or in writing in all other respects leave for counsel to appear was not granted - Leave for counsel to
appear generally refused - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice
(Formerly known as Ministry Of Justice) - PSACR 20 of 2002 - Public Service Arbitrator - BEECH SC - 07/03/03 - Government
Administration............................................................................................................................................................................................

503

Complaint re contravention of s.96J of the I.R. Act - Claimant sought order that Respondent be restrained from entering premises and from
directing its members to stop work - Further, Claimant submitted that in relation to all matters before IMC falling within general
jurisdiction, the Court, by virtue of regulation 49(5) of the IMC (General Jurisdiction) Regulations 2000, was not bound by the rules of
evidence - Industrial Magistrate found that the Act enabled it to deal with the matter as if these proceedings were an action within the
Local Court and therefore had jurisdiction - Further, IM concluded that it was not bound by rules of evidence due to the interlocutory
nature of the claim, that evidence was lacking and that there remained a substantive issue and did not want to pre-empt the trial Dismissed - Silent Vector Pty Ltd t/a Sizer Builders -v- The Construction, Forestry, Mining and Energy Union of Workers - M 388 of
2001;CP 2,3,4,5,6,7 of 2002;M 75,76,121,122,188,263 of 2002 - Industrial Magistrate - Cicchini IM - 04/09/02 - General Construction

525

Complaint re breach of Enterprise Bargaining Agreement - Claimant Union argued that Respondent had failed to comply with clause 9.1(b)
of the Chubb-Westrail Enterprise Bargaining Agreement 2001 and sought Orders that Defendant comply with the EEA by paying
employee monies due, penalty rates and pay Claimant Union the costs and expenses to these proceedings - Defendant argued that on
the strength of the police charge, the Claimant was guilty of serious misconduct warranting termination - Industrial Magistrate found
that the Claimant Union failed to prove on the balance of probabilities that the EBA was breached - Dismissed - Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Chubb Security Australia Pty Ltd - M 277,309 of 2002 Industrial Magistrate - Cicchini IM - 26/02/03 - Personal Services ...........................................................................................................

546

Application re revocation of right of entry permit - Applicant sought that hearing dates be vacated and matters adjourned pending
determination of criminal charges against Union representatives - Further, Applicant objected to any application by the Respondent for
the Commission to exercise its discretion under s.27(1)(a)(ii) and (iv) - Respondent Union consented subject to proceedings in related
applications being similarly vacated and adjourned - Commission applied principle and was satisfied that the hearing dates ought be
vacated and applications adjourned to await the outcome of related criminal proceedings - Granted - Silent Vector Pty Ltd t/a Sizer
Builders -v- The Construction, Forestry, Mining and Energy Union of Workers - APPL 1986,1987 of 2002 and APPL 92, 93 of 2003 BEECH SC - 26/02/03 - General Construction ..........................................................................................................................................

563

Application re unfair dismissal - Applicant argued that the application was lodged out of time as she was waiting to be re-engaged and
sought relief under s.29(3) of the Act - Commission found that if the application were to be rejected, the prejudice to the Applicant
would outweigh that of the respondent, because the Applicant would be denied any benefit that could be achieved from the application
- Further, Commission found that it would be unfair not to accept the application pursuant to s.29(3) - Granted - Mrs C Anderson -vE'Co Australia Pty Ltd - APPL 1587 of 2002 - WOOD C - 23/01/03 - Other Services...............................................................................

574

Application re unfair dismissal seeking to amend particulars of claim - Applicant argued that she had no choice but to cease immediately as
her equipment was taken away from her and sought to amend the date of termination - Respondent argued that application was lodged
outside of the 28 day time limit - Commission found that there was no mutual agreement between the parties to waive the notice period
and that Applicant was not given a choice in the matter because of the actions and requirements of the Respondent - Further,
Commission accepted the Applicant's amendment to change the date of termination and concluded that the application was lodged out
of time - Order Issued - Mrs PT Hicks -v- Western Australian Local Government Association - APPL 1525 of 2002 - SCOTT C 21/02/03 - Other Services ...........................................................................................................................................................................

603

Application re contractual entitlements - Applicant argued that application could proceed without Respondent - Respondent made no
appearance - Commission found that under s.29AA of the Act, it was prohibited from determining the matter, as no industrial
instrument applied to the Applicant and because his contract of employment provided for a salary exceeding the prescribed amount Dismissed - Mr JG Kelly -v- ITSP Australia Pty Ltd - APPL 1711 of 2002 - BEECH SC - 14/02/03 - Machinery & Equipment Mfg ......

605

Application re unfair dismissal - Applicant argued that he understood to be employed under a registered workplace agreement when
terminated and thus filed a claim in the Industrial Magistrate's Court where a jurisdictional argument arose and the Industrial
Magistrate found there was no registered workplace agreement - Respondent opposed the application and argued that that Commission
had no jurisdiction to deal with matter - Commission found that application was lodged 41 days after matter was unsuccessful in the
Industrial Magistrate's Court and there was no valid reason for the delay thus it was dismissed for want of jurisdiction - Dismissed for
want of jurisdiction - Mr GW Rogers -v- DMW Constructions Pty Ltd - APPL 1833 of 2002 - HARRISON C - 05/03/03 Construction Trade Services.......................................................................................................................................................................

606

2

Appeal against Decision of Commission (82WAIG3037) re unfair dismissal and contractual entitlements - Appellant sought leave to
amend the grounds of appeal on the following grounds by deleting reference to Citigroup Pty Ltd in the heading of the Notice of
Appeal as Citigroup Pty Ltd was in liquidation - First two Respondents submitted that the liquidator was not entitled to or required to
appear and did not appear - Full Bench found that in reality it was not an application to amend the notice of appeal at all but an
application to strike out Citigroup Pty Ltd (in liquidation) as a party to the appeal as there was no intention to proceed against
Citigroup Pty Ltd on this appeal - Further, Full Bench found that the application should be dismissed on the merits in that it would
deny Citigroup Pty Ltd a role in the appeal and may deny it natural justice and proceedings were otherwise adjourned to enable
appellant to consider his position - Application to amend notice of appeal dismissed and appeal adjourned sine die - Mr AG Matthews v- Cool or Cosy Pty Ltd; Ceil Comfort Home Insulation Pty Limited; Citigroup Pty Ltd - FBA 52 of 2002 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 18/03/03 – Various ................................................................................................................................

940

Application to vary Metal Trades (General) Award - Applicant sought to vary Award by increasing rates of allowances - Respondent
argued that the claim was unfair in that it would provide for payments of a significant sum to employees in the industry with a
significant departure from existing award conditions - Commission directed the parties to have discussions about the issues and then to
report back which the parties did not do so - Commission found that the application presented confusing arguments and had decided in
view of its history the application be dismissed - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v- Anodisers W.A. - APPLB
1756 of 2001 - COLEMAN CC - 24/03/03 - Metal Product Manufacturing...............................................................................................

975

Application for Orders pursuant to Section 80E of I.R. Act - Applicant Union sought discovery of documents that ought to have been made
available in dealing with the ongoing disciplinary proceedings against its member and that access to the documents were necessary for
the purposes of the hearing - Further, Applicant Union argued that the application to dismiss pursuant to s.27 (1)(a)(ii) be dismissed as
the dispute was still alive and had not been resolved - Respondent applied to the Arbitrator for the dismissal of the matter pursuant to
s.27(1)(a)(ii) of the Industrial Relations Act as the dispute between the parties had been resolved by its undertaking given by the letter
provided - Public Service Arbitrator issued orders for the discovery of documents to be used only for the purposes of the hearing and
found that the dispute was still alive and dismissed the application for dismissal - Orders issued - Civil Service Association of Western
Australia Incorporated -v- Anti-Corruption Commission - P 50 of 2002 - Public Service Arbitrator - SCOTT C - 18/03/03 Government Administration .......................................................................................................................................................................
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Complaint re alleged breaches of clauses 3(1)(4)(5) & 4(1) of Industrial Relations (Industrial Agents) Regulations 1997 Schedule 1 Complainant sought an extension of time to bring proceedings before the Industrial Magistrate in his application to have Respondents
deregistered as Industrial Agents pursuant to the Industrial Relations (Industrial Agents) Regulations 1997 - Further Complainant
argued that Industrial Magistrate did have the powers and jurisdiction to deal with complaint, that appeal had been properly initiated
pursuant to the provisions of the Industrial Magistrate's Regulations and that the Registrar's decision was in effect a determination
made for the purposes of regulation 15(3)(a) - Respondents lodged an interlocutory application and sought orders that the application
be dismissed or struck out on the grounds that the application was out of time, functus officio, against public interest and with
insufficient merit - Further, Respondent argued that in respect of regulations 12 of the I.R. Act there was no substantial compliance Industrial Magistrate reviewed the relevant legislation and the intention of the legislation, the jurisdiction of the Industrial Magistrate's
Court and found that under the proper administration of the Acts and Regulations an Industrial Magistrate could make a determination
or a decision as to whether or not the registration of an industrial agent was to be cancelled - Further, IM found that it had no power to
rule or view that the Registrar in dealing with the complaint in the circumstances was an unauthorised act or a series of unauthorised
acts and that it could not be said that the matter was functus officio - IM further found that under regulation 19 of the I.R. Act an
Industrial Magistrate had power to cancel registration of an industrial agent and consider allegations that there had been a breach of the
code of conduct an industrial agent was subject to when they were registered - Industrial Magistrate granted the parties an extension of
time in respect to the application of the extension of time within which an appeal may be commenced prior to final orders - Reasons
for Decision Issued - Mr JRA Acosta -v- Mr G Broderick & Other - M 200 of 2002 - Industrial Magistrate - Graeme Neil Calder 28/03/03 - Other Services ..........................................................................................................................................................................

986

Application re contractual entitlements - Applicant argued that he had not been paid for 10 weeks of his employment and declared that he
was bankrupt - Respondent opposed the application and sought the dismissal of the application - Commission found that the
entitlement under his contract of employment was by the operation of the Bankruptcy Act 1966 vested in the Official Trustee and for
that reason could not be continued by Applicant on his own behalf and the Commission adjourned the application sine die to allow
Applicant to seek advise - Adjourned sine die due to bankruptcy of Applicant - Mr RE Impson -v- Mr K Bradley - APPL 1324 of 2002
- BEECH SC - 28/03/03 - Other Services ..................................................................................................................................................

1048

Application re unfair dismissal - Applicant argued that application was lodged out of time because he found the termination disturbing
which led to the delay in lodging the application - Respondent argued that Applicant was made redundant - Commission found that
there was no acceptable explanation for the delay and dismissed the application - Dismissed - Mr J Rodriguez -v- Parks Industries Pty
Ltd - APPL 255 of 2003 - BEECH SC - 28/03/03 - Other Services ...........................................................................................................

1053

Application re unfair dismissal - Applicant argued that the application was lodged in the wrong jurisdiction as a result of the Commission's
Registry giving him incorrect advice and incorrect forms to fill in which led to an application being filed in the Federal jurisdiction Respondent argued that Applicant's explanation for the delay in lodging an application in the WAIRC was unacceptable and that
Applicant did not make sufficient inquiries and also had the opportunity to lodge a claim in the WAIRC within the specified time Commission found that Applicant did have advice that his initial application was lodged in the wrong jurisdiction but chose not to file
an application in the WAIRC until the AIRC application was finally disposed - Further, Commission found that the onus was with
Applicant to ensure that designated time frames are met - Dismissed - Mr R Turner -v- Air Liquide WA - APPL 1835 of 2002 HARRISON C - 28/03/03 - Electricity and Gas Supply.............................................................................................................................

1059

Appeals against the Refusal by the Registrar to register Employer Employee Agreements - Appellant argued that the Deputy Registrar was
in error when she refused registration of the EEA Agreements on the grounds that the EEAs did not comply with the requirements of
s.97UY(3)(a) of the Industrial Relations Act 1979 in relation to the EEAs being presented for lodgement with the Registrar more than
21 days from the date of execution by the parties - Further, Appellant argued that Registrar may only refuse to accept an EEA for
registration if it was presented for lodgement after the end of the 21 day period and had not complied with the Act in relation to
lodgement requirements - An application for intervention was made by Mr Bibby, a duly authorised bargaining agent appointed by the
parties to represent and intervene in the appeal proceedings - No appearance from Respondent - Commission found that the parties had
complied with the regulations and had met the requirements in relation to lodgement - Further, Commission found that it was
erroneous to conclude that the absence of the date of execution precluded acceptance by the Registrar of the lodgement of the EEAs for
registration under the Act and that the Deputy Registrar erred in refusing the registration of the EEAs - Commission upheld the
appeals, set aside the refusals and remitted the matters to the Registrar with the directions as set out in the Commission's order - Order
and Direction Issued - City of Melville -v- Registrar - APPL 101,103,104,105,106,107 of 2003 - KENNER C - 28/03/03 - Government
Administration ...........................................................................................................................................................................................

1018

Application re harsh, oppressive and unfair dismissal seeking compensation - Applicant argued that she did not resign from her
employment but was unfairly dismissed because of an accusation of theft - Respondent argued that he was not accusing Applicant of
any wrongdoing, that he requested Applicant to drop off the keys after Applicant advised him that she was finishing because she was
starting a new job - Commission reviewed authorities and found on evidence that Applicant was dismissed and the dismissal was harsh
oppressive and unfair - Further, with regard to compensation, Commission found that in the absence of any evidence to make findings,
it was not open to determine any compensation for loss as the Applicant had failed to establish it - Declaration Issued - Ms SE Dunn v- Brian Bentley and Pauline Bentley and Joseph Sherlock in partnership T/A Video Ezy Woodbridge - APPL 1192 of 2002 KENNER C - 04/04/03 - Personal Services ...............................................................................................................................................

1033

Application re unfair dismissal and contractual entitlements - Respondent raised preliminary issue re Applicant incorrectly naming
Respondent in the notice of application - Application by Applicant seeking to amend the Respondent's name was granted - Applicant
argued that she had to resign after being terminated in order to obtain alternative employment and to ensure that Respondent would not
claim commissions due to her for sales completed following her termination - Applicant argued that no issue was raised with her about
any lack of co-operation between her and the other employees - Respondent denied that Applicant was unfairly terminated and argued
that she resigned from her employment on her own volition - Further, Respondent argued that the commission claimed by Applicant
was incorrect and counter proposed with a different quantum - Commission found on evidence that Applicant resigned of her own
volition, thus no termination took place, and that Commission lacked jurisdiction to deal with this part of the application - Further,
based on Respondent's contention that monies was owed to Applicant, Commission awarded the Applicant claim for benefits under her
contract of employment - Dismissed for want of jurisdiction and application for contractual benefits partially allowed - Mrs MA
Trimboli -v- Cusma Corporation Pty Ltd t/as Cusma Property Consultants - APPL 1276 of 2002 - HARRISON C - 28/03/03 - Property
Services .....................................................................................................................................................................................................

1055

Application re unfair dismissal seeking extension of time - Applicant argued that circumstances surrounding the resignation amount to a
dismissal of him by the Respondent - Further, Applicant argued that after the dismissal he could not afford the filing fee hence the
delay in lodging his application - Commission applying the Principles set out in Azzalini's Case (ibid) found the length of the delay
was not justifiable on the evidence before the Commission - Further, Commission found on Applicant's own evidence, that Applicant
was not dismissed from his employment but left it voluntarily, therefore, there had been no dismissal to attract the jurisdiction in the
Commission - Commission also found that Applicant's case would have no prospect to success and that it would be fair not to accept
an application out of time in these circumstances - Dismissed - Mr P Scott -v- Sealcorp Holdings Limited (ABN 28 009 143 597) APPL 289 of 2003 - GREGOR C - 01/04/03 – Insurance ..........................................................................................................................

1070

2

Appeal against Decision of Commission (81WAIG1413) re unfair dismissal - On the day of the hearing Full Bench was advised by the
Counsel for the Appellant that Appellant had died - Notwithstanding the opposition of the Agent for the Respondent, Full Bench
adjourned the matter to enable the solicitors for the estate to consider what ought to be done - Application was made to substitute
Appellant's wife as the executor of the will of the Appellant, as a party in lieu of the Appellant and application was not opposed - Full
Bench reviewed authorities, Acts and found inter alia, that the order to substitute the executor for the deceased as Appellant was both
necessary and required in order to serve the interests of justice, however, after the order for substitution was made, Appellant executor
applied for leave to discontinue the appeal and the application was not objected to and was granted - Granted - Mr JA Fuller -v- North
Beach Bowling Club - FBA 31 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 05/05/03 - Sport and Recreation ...

1131
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PROCEDURAL MATTERS—continued
Application pursuant to s.80E of the I.R. Act seeking an Order for discovery - Applicant argued that the order should issue for discovery
verified by an affidavit "to ensure that the list was true, accurate, correct and complete" and to provide him with the protection
necessary in respect of discovery - Applicant further argued inter alia, that there are a number of documents which have not been
discovered, in particular a report by investigators and that the documents relate to and only exist because of the allegations and are
relevant to the proper hearing and determination of the matter - Respondent had previously consented to discovery and argued that no
order was necessary as the parties had in fact already dealt with it, that not only had it provided discovery but had assisted by providing
copies of the documents themselves - Commission reviewed authorities and found inter alia, that those reports into the investigations
were not appropriate for discovery for two reasons being, that the issue being dealt with was the transfer of Applicant and that the
reports followed investigations conducted after the transfer and these investigations were not the subject of these proceedings Commission concluded that its role was to provide real solution to real issues not to issue orders which would appear to be unnecessary
- Dismissed - Civil Service Association of Western Australia Incorporated -v- Anti-Corruption Commission - P 50 of 2002 - Public
Service Arbitrator - SCOTT C - 29/04/03 - Government Administration ...................................................................................................

1165

Conference referred re breach of the requirements of the PSM Act 1994 - Applicant Union argued that the employee had been subjected to
a campaign of intimidation, harassment and victimisation that would amount to workplace bullying, the employee was suffering
anxiety and it had been assessed that her work had been a critical and significant factor in its cause - Applicant Union sought orders
inter alia, that the Public Advocate cease and desist workplace bullying and provide the necessary assistance to relocate employee to a
suitable alternative position within the public sector - Respondent objected to and opposed the claims and the declaration and orders
being sought by the applicant - Public Service Arbitrator found inter alia, that there was not the 'repetitive' treatment or behaviour
necessary to establish the campaign alleged by the Union, that the evidence showed that the employee had not been subjected to a
campaign of intimidation, harassment and victimisation that would amount to workplace bullying and the orders sought by the Union
had not been made out - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of
Justice (Formerly known as Ministry Of Justice) - PSACR 20 of 2002 - Public Service Arbitrator - BEECH SC - 12/05/03 Government Administration .......................................................................................................................................................................

1167

Application for leave to amend Notice of Answer and Counter Proposal re an unfair dismissal claim - Respondent sought leave to amend
certain paragraphs of the Notice of Answer and Counter Proposal and to further insert a counter-claim - Applicant did not object to
certain paragraphs of the amended Notice of Answer and opposed other paragraphs - Commission found inter alia, that there will be a
prejudice to the applicant if certain paragraphs were amended and ordered that other than paragraph 1.3 and item 2, leave was granted
to the respondent to substitute the schedule to the Notice of Answer and Counter Proposal as presented to the Commission on 1/4/2003
- Granted in Part - Applicant subsequently sought from the Commission an order dismissing the application - Dismissed - Mr TH
Cameron -v- Boston Scientific Pty Ltd ACN 071 676 063 - APPL 2084 of 2002 - BEECH SC - 04/04/03 - Health Services....................

1189

Application for extension of time to file application re unfair dismissal - Applicant argued the Commission ought to accept the application
out of time as he was unable to get representation from Solicitors prior to 17 January 2003 due to the Christmas period, he was
unaware of the 28 day time limit to lodge a claim in the Commission and he would suffer material prejudice if he was not able to
proceed with him claim - Commission found that it would be unfair not to extend time in the present case therefore an order was made
to accept the Applicant's application and the matter referred by the Commission to a Deputy Registrar for conciliation pursuant to s.32
of the Act - Granted - Mr B Carrington -v- Perth 4WD Wreckers Pty Ltd trading as The Perth 4WD Centre - APPL 99 of 2003 KENNER C - 28/03/03 - Machining and Motor Veh Wholesaling ............................................................................................................

1192

Application for extension of time to file an application re unfair dismissal - Applicant argued his application was filed out of time as he
understood he had one month to lodge his application, not 28 days, that he did not have the money to lodge his claim until his son
commenced work and he was able to borrow the money - Commission accepted the reasons for the delay and found that the delay was
small and would not cause any prejudice to the respondent - Granted - Mr DW Evans -v- Jim Catchpole Civil Infrastructure - APPL
1763 of 2002 - WOOD C - 12/12/02 - General Construction......................................................................................................................

1197

Application re unfair dismissal seeking compensation - Applicant argued that she was not aware of formal disciplinary proceedings against
her, she was not warned of the consequences of her alleged poor performance, she did not receive any written warnings, was not
advised that her employment was in jeopardy, she was dismissed whilst on sick leave and the dismissal therefore was unlawful Respondent argued that the Applicant was dismissed as she did not assist the Industrial Officer as required in her contract, did not
attend for work during her required hours, shed was away from work during the day without authorisation or advising anyone and that
she was seeking to repudiate her contract - Commission found the Applicant's treatment fell short of any sense of fairness, was not in
accordance with her contract of employment, that dismissal was unfair and an order was issued awarding compensation - Order Issued
- Ms M Hunter -v- Curtin Academic Staff Association - APPL 933 of 2002 - WOOD C - 08/04/03 - Education.......................................

1204

Application re unfair dismissal - Applicant argued she was unfairly dismissed because of an injury, which meant she could not carry out her
duties 100% - Respondent argued that his concept of a trial period was that at any point the Applicant and company could part and
once it realised there was no point in carrying on until the end of the trial period, Applicant was advised of its decision - Commission
found on evidence that Applicant was not dismissed because of injury and that in the context of a probationary employment the
Respondent was within its rights not to continue with the probationary period - Dismissed - Mrs K Lecaude -v- Trident Produce Pty
Ltd - APPL 1793 of 2002 - BEECH SC - 09/04/03 - Food, Beverage and Tobacco Mfg............................................................................

1214

Application re unfair dismissal and contractual entitlements seeking two seeks' pay in lieu of notice - Applicant argued that he was
threatened by Respondent to resign immediately otherwise monies owed to him would be withheld, was not allowed to work out his
notice period, was given no warnings about his performance and his termination was unfair as no proper process was followed in
effecting the termination - Respondent argued that there was no dismissal, that Applicant resigned of his own volition and as Applicant
resigned, no notice period was due - Commission reviewed authorities and found that Applicant was terminated at the instigation of the
employer, thus a dismissal did take place - Further, Commission found that the Applicant was denied procedural fairness, that he was
not given notice of his termination, that he was not given opportunity to respond to the issues, therefore termination was both
substantively and procedurally - Commission awarded payment of two weeks' notice in accordance with the Award and also awarded
compensation for loss - Upheld and Orders Issued - Mr ALC Lewis -v- Eastmere Nominees Pty Ltd - APPL 1377 of 2002 HARRISON C - 04/04/03...........................................................................................................................................................................

1218

Application re unfair dismissal seeking extension of time pursuant to s.29(3) of the I.R. Act - Applicant argued that she was aware of the 28
day time limit at the time that she contemplated taking these proceedings, but that some personal factors and some health factors were
relevant to the delay that took place - Commission applied legal principles and found that the length of the delay was substantial, and
although it appeared from the Applicant that she would contest the employer's decision, from the date of termination, no further steps
were taken by her to put the Respondent on notice that the dismissal was being contested - Further, Commission found that if it was to
accept the application for extension of time, then there may be some prejudice occasioned upon Respondent, therefore, it was not
persuaded that it ought exercise its discretion to receive the application out of time in the present circumstances - Dismissed for want
of jurisdiction - Ms JS Palmer -v- Mr D Palumbo - APPL 26 of 2003 - KENNER C - 01/04/3003 - Food Retailing .................................

1245

Application re unfair dismissal seeking compensation - Applicant argued that he was not experienced in the housing side of the business
and did not get adequate assistance from Respondent, that he was dismissed suddenly without any warning and that he was very
agitated by this and would not accept the alternative offer of erecting sheds - Respondent argued that Applicant experienced some
difficulties with the job but that Respondent did not discuss these with him, that Applicant was taking advantage of the position,
therefore, Respondent thought it would be better for the business if Respondent assumed the duties which Applicant was employed for
and offer Applicant alternative position of erecting sheds - Commission reviewed authorities and found on evidence that Applicant
used his position as an employee to gain an advantage to which he was not entitled, that Applicant breached his duty to his employer
and the trust the employer held in him as a manager in the business, therefore, Applicant's dismissal was not unfair - Dismissed - Mr
KR Pense -v- Gregory James Reilly - APPL 1055 of 2002 - WOOD C - 17/04/03 - Other Manufacturing ...............................................

1248
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PROCEDURAL MATTERS—continued
Application for adjournment re unfair dismissal and contractual entitlements - Applicant argued he had to change his representation and had
attempted to collect evidence from the respondent, that respondent holds records that will establish his application, that respondent had
refused to supply information in this respect and it was necessary for his agent to seek to summons witnesses and obtain disclosure of
documents - Respondent argued that the dismissal was due to the downturn in trade, that this application had caused him lots of stress
and he would not want such a lengthy period of time to pass before the matter was resolved - Commission found that applicant had
more than ample time to address the need to prepare for the hearing and that not to refuse the adjournment would cause injustice to the
respondent - Refused - Subsequently applicant advised the Commission that the issues had been resolved - Discontinued - Mr GR
Sampson -v- Albany Interiors Carpet Hotline - APPL 223 of 2001 - BEECH SC - 06/06/01 - Construction Trade Services ....................

1252

Appeal against decision to dismiss an employee - Appellant had not sought to prosecute her appeal - Public Service Appeal Board wrote to
Appellant seeking answers to a number of questions on issues relating to her appeal - No respond from Appellant was received by the
Board to ascertain why she had not proceeded with her appeal - PSAB found that Appellant would suffer no hardship if deprived of the
opportunity to pursue her appeal, and there was no explanation as to what prejudice if any she might suffer by not being able to
proceed - PSAB concluded that as Appellant had not responded at all and had not sought to prosecute the appeal after a period of 8
months from the date of filing of the appeal, that it was appropriate to order that the appeal be dismissed - Dismissed - Ms SM Almeida
-v- Commissioner, Main Roads Western Australia - PSAB 11 of 2002 - Public Service Appeal Board - SCOTT C - 14/04/03 Government Administration.......................................................................................................................................................................

1281

Application re harsh, oppressive and unfair dismissal - Respondent submitted that it suggested that the process of handling customer
complaints needed to change from a "best practice" perspective and that Applicant would first deal with the complaint to ascertain
whether it should go to the manufacturer or to the layers to be attended to - Further, Respondent argued that the direction was lawful
and reasonable and Applicant refused to comply with it and said inter alia, that he would resign - Commission found on the evidence
presented that the direction given to the Applicant was indeed lawful and reasonable, that it was the Respondent's prerogative to
consider how it would deal with the customer complaints and that Applicant's complete and resolute refusal to countenance the
proposal, placed the Respondent in a position where it had little alternative - Commission further found that in the circumstances of
this matter, and notwithstanding Applicant’s character and integrity, Applicant's resolute opposition to how his employer wished to
change the complaints procedure made his position untenable - Commission concluded that it had not been persuaded that Applicant's
dismissal was harsh, oppressive or unfair - Dismissed - Mr R Davies -v- Carpet Call WA Pty Ltd - APPL 2102 of 2002 - BEECH SC 28/05/03 - Other Services ..........................................................................................................................................................................

1491

PUBLIC HOLIDAYS
Complaint re breach of Enterprise Bargaining Agreement - Claimant Union argued that Defendant had breached Clause 22(b) of the
Agreement by failing to pay public holiday penalties - Defendant denied claim and argued inter alia, that employees were paid
according to the EBA - Industrial Magistrate reviewed Acts, Agreement and found inter alia, that the application of the clause in this
instance had the effect of producing an inequitable result for employees that worked on public holidays and that all employees were
technically adequately compensated whether they work on the public holiday or the day in lieu thereof - Reasons for Decision Issued The Australian Nursing Federation, Industrial Union of Workers Perth -v- Silver Chain Nursing Association Inc - CP 61,62 of 2000 Industrial Magistrate - Cicchini IM - 23/11/00 - Health Services...............................................................................................................

508

Claim re breach of the Clerks (Accountants Employees) Award No. A8 of 1982 - Claimant argued that Respondent had breached clauses
7B(3), 12(1) 10(1) and 14(2) of the Award by virtue of his failure to pay her entitlements pursuant to those provisions upon termination
- Defendant argued that Claimant was at all material times a casual employee and not entitled to annual leave or public holiday pay or
payment in lieu of notice and that termination was in accordance with the terms of their written agreement - Industrial Magistrate
concluded that there was a mutual expectation of continuity of employment because the written agreement between the parties was
both permanent and long -term, that flexibility, of itself, does not render a permanent relationship a casual one and that Claimant did
not fall within the definition of casual employees as provided by the Award - Further, that Claimant had proved that Defendant had
breached the Award by failing to make the appropriate payment in lieu of notice and also by failing to pay holiday pay and annual
leave entitlements - Reasons for Decision Issued - Mr RM D'Arcy -v- Professional Innovators Pty Ltd - M 272 of 2002 - Industrial
Magistrate - 26/02/03 - Finance .................................................................................................................................................................

513

Complaint re breach of award - Claimant Union argued that Defendant breached award by not paying member award entitlements such as
sick leave, public holidays, annual leave or pay in lieu and redundancy payments - Defendant argued that there was no redundancy
payments because employee had not been made redundant and that accrued annual leave was not paid because employee abandoned
his job - Further, that employee was paid superannuation and long service leave but was not paid allowances - Industrial Magistrate
reviewed award and evidence and found that Complainant had failed to prove that employee was employed in a classification covered
by the Award; that employee was engaged in work which was substantially or wholly covered by the Award and that the Award
applied to the Defendant's operations - Reasons for Decision Issued - Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch -v- Derby Frail Aged and Disabled Hostel - Ngamang Bawoona - CP 292 of 2000 - Industrial
Magistrate - 28/08/00 - General Construction ............................................................................................................................................

518

Complaint re breach of award - Claimant argued that she was employed on a part-time basis and was therefore entitled to annual leave and
public holiday payments - Defendant argued that Claimant was a casual employee who had received casual loading, or in the
alternative that the amount claimed should be offset against overpayment of wages - Industrial Magistrate found that Claimant was a
part-time employee due to the substantial notice given when leave was taken and due to the mutual expectation of continuity of
employment - IM found that payments made for a particular purpose cannot be attributed to another cause or purpose and therefore
cannot operate to set-off or extinguish the totality of the amounts claimed - Granted - Ms JM Villanova -v- Balwa Pty Ltd T/as 7 Mile
Inn - M 206,222,257,258,279 of 2002 - Industrial Magistrate - Cicchini IM - Accommodatn, Cafes&Restaurants ...................................

559

PUBLIC INTEREST
3
Application for a new award, Burswood International Resort Casino Employees Award 2002 - Applicant Union applied for the registration
of the above award to replace and supersede the Burswood International Resort Casino Employees' Industrial Agreement Ag 169 of
2001 and the Burswood Island Resort Employees Award No. A23 and A25 of 1985 - Further, Applicant Union argued that the terms of
the award were substantially those that applied to the employees of Respondent who had entered into an Australian Workplace
Agreement and that it was unfair for the Respondent to discriminate against employees because they chose to be covered by a
collective agreement registered under the Industrial Relations Act 1979 - Respondent argued that Applicant's claim should be
dismissed under s.27(1)(a)(iii) of the IRC Act on the grounds that further proceedings were not necessary or desirable in the public
interest as the Union's claim breached clause 45 of the registered agreement and in that it should not allow a party to press for a claim
that was contrary to its own agreement - Further, Respondent argued that Union could not make out a claim under Principle 10 as it
could not justify why the claim had not been progressed as an industrial agreement under s.41 of the Act and it was an abuse of the
process because the purpose of the application was not directed at protecting existing employees whose conditions of employment
were not regulated by the 2001 Agreement - Commission in Court Session found that that Applicant Union had made out a case under
Principal 10 and that a new award should be issued - Further, CICS found that the operative date should be from 10 July 2002, the date
the application was lodged in the Commission - Granted - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Burswood Resort (Management) Limited - A 4 of 2002 - Commission in Court Session - SMITH C/WOOD
C/HARRISON C - 25/11/02 - Accommodatn, Cafes&Restaurants ............................................................................................................

57

Application re unfair dismissal - Applicant argued that dismissal was unfair because Applicant had not yet attended court to prove his
innocence of the charge - Respondent argued that termination of the contract of employment was because of unauthorised possession
of company equipment and the reason given lacked credibility to the extent that there had been a serious breach of the employment
contract and a breakdown in trust - Commission found that there has been a lack of response from Applicant in relation to this matter Further, Commission found that Applicant had been found guilty of theft which was the substantive reason for the dismissal and
Commission considered that it was in the public interest to dismiss application - Dismissed in the public interest - Mr G Chapman -vWorsley Alumina Pty Ltd - APPL 1495 of 2001 - WOOD C - 20/11/02 - Services to Mining...................................................................

160
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2
Appeal against Decision of Commission (82WAIG2280) re unfair dismissal and contractual entitlements - Applicant argued that the
learned Commissioner was in error when Commission failed to order general discovery and that such an order should have been made
and thereby an error was made in the exercise of the Commission's discretion - Respondent argued and submitted that an order for
discovery was not of such importance that in the public interest an appeal should lie and that the decision appealed against was both
interlocutory and discretionary and could not readily be appealed against - Full Bench found that it would be loathe to consider an
appeal on a point of practice and procedure or an interlocutory decision and thus unduly delay proceedings and reluctant to interfere
with the exercise of the discretion of the Commission in such matters - Dismissed - Ms P Alderson -v- St Columba - Kingswood
College - FBA 41 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/HARRISON C - 30/01/03 – Education .....................................

215

Application re revocation of right of entry permit - Application for an adjournment dismissed on the grounds that Commission was not
satisfied that the refusal of the adjournment would result in a serious injustice to one party - Applicant argued that Respondent's
representative had acted improperly and as a result of that conduct, Applicant suffered loss and damage and became exposed to the risk
of liquidated damages for delay in completing the project - Applicant further argued that the limits of "proper" behaviour could be
ascertained from the scope of the licence to enter the premises conferred by s.49H and s.49I and that license does not permit
conducting safety audits - Respondent opposed the allegations and argued inter alia, that there was a legitimate safety concern on this
particular site, that its representative was at one stage exercising powers but did not act improperly in the exercise of those powers Commission found on evidence that the Respondent's representative did not intentionally or unduly hinder the employer or employees
during working time and that whilst industrial action could have been avoided, he did not act in an improper manner in the exercise of
powers under Division 2G of the Act - Dismissed - Silent Vector Pty Ltd t/a Sizer Builders -v- The Construction, Forestry, Mining and
Energy Union of Workers - APPL 42,63 of 2003 - BEECH SC - 25/02/03 - General Construction ...........................................................

564

2

Appeal against Decision of Commission (82WAIG3250) re transfer of an employee - Appellant argued that the Public Service Arbitrator
erred in law in declaring that Appellant's decision to exclude the employee from the Broome Regional Prison was void, that the
decision was within the Public Service Arbitrator's jurisdiction, and that the Appellant should not have ceased paying employee her
ordinary salary - Appellant sought that the PSA's orders (1), (2) and (6) be quashed - Full Bench reviewed authorities and found inter
alia, that the decision to exclude employee from Broome Regional Prison was an "industrial matter", and the decision to declare it void
was within jurisdiction for that reason - Further, Full Bench found that the Arbitrator erred in ordering the Appellant to pay the
employee indefinitely into the future when there was no evidence that she would perform any service, had preformed any service or
was entirely willing to - Upheld and order 6 of the decision at first instance quashed - Director General, Department of Justice
(Formerly known as Ministry Of Justice) -v- Civil Service Association of Western Australia Incorporated - FBA 53 of 2002 - Full
Bench - SHARKEY P/SCOTT C/WOOD C - 25/03/02 - Government Administration ..............................................................................

908

2

Appeal against Decision of Commission (unreported) re unfair dismissal - No steps had been taken by Appellant to proceed with the
appeal - Full Bench on its own motion according to Practice Note 2 of 2000, required by notice to the parties to submit to the
Commission in writing, should they wish to do so, whether the appeal should be dismissed there having been no steps taken to advance
it for a period of 12 months - No submissions had been received, on behalf of Appellant - Written submissions had been received on
behalf of the Respondent - Full Bench unanimously found inter alia, that the equity, good conscience and substantial merits of the case
required that the case be dismissed and more particularly, it was not in the public interest that a matter which had not been prosecuted
for such an inordinate period of time, should not be dismissed (see s.26(1)(a) and s.27(1)(a)(ii) of the Act) - Dismissed for want of
prosecution - Mr G De Freitas -v- Youanmi Site Service Road Train Bulk Haulage - FBA 15 of 2002 - Full Bench - SHARKEY
P/SCOTT C/WOOD C - 06/05/03 - Road Transport...................................................................................................................................

1129

REDUNDANCY/RETRENCHMENT
Application re unfair dismissal seeking compensation - Applicant argued that in all of the circumstances, given the lack of procedural
fairness, his termination was unfair on the basis that the requirements under s.41 of the Minimum Conditions Employment Act 1993
were not met - Respondent argued there was no unfair dismissal, that the onus on the Applicant to demonstrate that he was unfairly
terminated had not been made out and that there was no breach of s.41 of the MCE Act as numerous discussions were held with the
Applicant, and consultation took place in order to avoid or minimise the effect of significant change on the Applicant - Commission
reviewed authorities, Part 5 of the MCEA and found that Applicant was treated unfairly on the basis that he was not given sufficient
notice of his termination in order to canvass alternatives, that it was also clear that the requirements of Part 5 of the MCEA in relation
to attend job interviews were not met by the Respondent and given that the Applicant was afforded insufficient notice and was not
given time to attend job interviews, his termination was unfair - However, given that the Applicant was paid a redundancy payment of
26 weeks' pay and five weeks' pay in lieu of notice, Commission concluded that the amount of five weeks' pay as compensation was to
be offset against these payment, thus no monies were due to be paid to the Applicant - Dismissed - Mr PJ Caffery -v- Chubb Security
Australia Pty Ltd t/as Chubb Protective Services - APPL 390 of 2002 - HARRISON C - 02/12/02 - Personal and Other Services............

155

2

Appeal against Decision of Commission (82WAIG2690) re unfair dismissal and contractual entitlements - There were two appeals against
the Decision of the Commission and both were heard together - Appellant Respondent argued that Commissioner erred in law in
finding that Applicant had been unfairly dismissed due to absence of reasonable notice and that Commissioner erred in law in finding
that there was a failure to pay Applicant redundancy payment and a contractual entitlement for unpaid call outs - Appellant Applicant
argued that Commissioner failed to take into account relevant factors namely the time that Appellant would take to return to previous
remuneration levels and the consequent failure to compensate Appellant Applicant for such loss and injury - Full Bench found that the
dismissal correctly was found to be harsh, oppressive and unfair because only three days notice of termination of the contract was
given when three months notice was what should be implied - Further, Full Bench found that the loss caused by the unfair dismissal
was the loss of reasonable notice quantifiable at and compensate by an amount equal to three months salary as ordered - Further, Full
Bench dismissed Appeal No. FBA 47 of 2002 and Upheld Appeal No FBA 48 of 2002 in part and varied the decision at first instance
by ordering the payment of an amount equal to one month's salary for compensation in addition to that already ordered to be paid Orders issued - Mr I Adriansz -v- EPath WA Pty Ltd - FBA 47, 48 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC 21/02/03 - Health Services..........................................................................................................................................................................

454

Complaint re breach of award - Claimant Union argued that Defendant breached award by not paying member award entitlements such as
sick leave, public holidays, annual leave or pay in lieu and redundancy payments - Defendant argued that there was no redundancy
payments because employee had not been made redundant and that accrued annual leave was not paid because employee abandoned
his job - Further, that employee was paid superannuation and long service leave but was not paid allowances - Industrial Magistrate
reviewed award and evidence and found that Complainant had failed to prove that employee was employed in a classification covered
by the Award; that employee was engaged in work which was substantially or wholly covered by the Award and that the Award
applied to the Defendant's operations - Reasons for Decision Issued - Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch -v- Derby Frail Aged and Disabled Hostel - Ngamang Bawoona - CP 292 of 2000 - Industrial
Magistrate - 28/08/00 - General Construction.............................................................................................................................................

518

Claim re breach of award seeking redundancy payment - Claimants argued that they were made redundant, that restructuring was
orchestrated at achieving resignations and also sought to recover costs, and the imposition of a penalty upon Respondent for the breach
- Respondent argued that as a result of low occupancy rates, a decision was made to restructure and alternative positions was offered,
however both Claimants abandoned their employment - Industrial Magistrate reviewed authorities and found on evidence that there
was no redundancy in either case, that Claimants were offered alternative employment without loss of entitlements and that the
employment relationship came about at the initiative of the Claimants - Reasons for Decision Issued - Ms KB Millsteed -v- R.D. Miles
& Co. Pty Ltd (ACN 008 727 866) - M 292,405 of 2001 - Industrial Magistrate - Cicchini IM - 08/08/01 - Health Services ....................

527

Application re contractual entitlements - Applicant argued that she had been denied contractual entitlements that arose from an agreed
redundancy package - Respondent opposed the application and argued that Applicant had expressed an interest in voluntary
redundancy but no decision about acceptance of voluntary redundancies had been made - Commission found that the issue turns on the
evidence as to whether the acceptance of voluntary redundancy was conditional upon Applicant remaining in employment to 21
December 2001 - Further, Commission found that Respondent had not accepted what Applicant was purporting to offer - Dismissed Ms B Altham -v- Cable Sands (WA) Pty Ltd - APPL 2192 of 2001 - KENNER C - 07/03/03 - Metal Ore Mining ...................................
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REDUNDANCY/RETRENCHMENT—continued
Application re unfair dismissal and contractual entitlements - Applicant argued that termination was unfair because she was given
insufficient notice and was harsh in the way it was effected and sought compensation - Respondent argued that the reason to terminate
Applicant's contract of employment was due to a redundancy situation and the process of effecting Applicant's termination was not
unfair - Commission found that Applicant was terminated for a valid reason but was not given adequate notice due to the termination,
the actual notice was too short and unreasonable - Further, Commission found that reinstatement was impracticable and awarded
compensation - Upheld and Order Issued - Ms R Clements -v- Caldera Nominees Pty Ltd ABN 96276831947 T/as Harrington Brokers
- APPL 1093 of 2002 - HARRISON C - 28/02/03 - Insurance...................................................................................................................
Application re unfair dismissal - Applicant argued that his termination was both procedurally and substantively unfair and was not a
genuine redundancy - Applicant argued that there were no warnings about the impending redundancy and that requirements under the
Minimum Conditions of Employment Act 1993 were not complied with - Respondent argued that the Applicant had not demonstrated
that another employee should have been chosen for redundancy instead of him and that MCE Act had been complied with Commission found that redundancy itself is a sufficient reason for dismissal and that not every denial of procedural fairness will entitle
an employee to a remedy - Commission found that termination was effected in an unfair manner and awarded Applicant payment for
failure for compliance with MCE Act - Granted in Part - Mr AJ Evans -v- Theiss Pty Ltd - APPL 707 of 2002 - HARRISON C 14/02/03 - General Construction ................................................................................................................................................................
Application re unfair dismissal - Applicant argued that Respondent had breached section 41 of the Minimum Conditions of Employment
Act 1993 in that it did not properly discuss or inform Applicant of its decision to restructure, did not provide proper criteria for
assessing who was to be made redundant and that another employee should have been made redundant instead of Applicant Respondent argued that there was no procedural unfairness in the redundancy as Applicant was advised soon after the decision was
made, was offered outplacement assistance and was paid a generous redundancy payment - Commission found that there was no
breach by Respondent of section 41 of the Minimum Conditions of Employment Act to warrant a finding of unfair dismissal Dismissed - Ms AV Ross -v- Diamond Offshore General Company - APPL 1133 of 2002 - WOOD C - 07/03/03 - Other Services ........
1
Appeal against Decision of Full Bench (82WAIG212) re dismissed appeal in respect of an unfair dismissal claim - Appellant argued inter
alia, that the Full Bench erred in law in failing to give proper consideration to and provide adequate reasons for two findings in
particular, namely, that the requirements of the Minimum Conditions of Employment Act were complied with, and that the appellant
waived his right to discuss the adverse effects of his redundancy at the meeting of the 18 May 2000 - Industrial Appeal Court reviewed
authorities, Acts and evidence and found, inter alia, that the Appellant was entitled to succeed in his appeal in respect of his contention
that Respondent employer failed to comply with his obligation to inform and discuss imposed upon the employer by s.41 of the MCE
Act and that it was appropriate for the decisions made by the Commissioner and the Full Bench to be set aside and remitted to
Commissioner Wood for a determination to be made as to whether the Appellant was entitled to relief having regard to the reasons of
the Industrial Appeal Court - Upheld and Remitted - Mr GE Garbett -v- Midland Brick Company Pty Ltd - IAC 3 of 2002 - Industrial
Appeal Court - 10/03/03 - Non-Metallic Min Product Mfg........................................................................................................................
2
Appeal against Decision of Commission (82WAIG2690) re unfair dismissal and contractual entitlements - Solicitors for the Respondent
wrote to the Commission requesting that the figure of compensation as contained in the Order of the Full Bench be amended because it
was an incorrect figure and did not reflect the reasons for decision of the Full Bench - Full Bench concluded that pursuant to
s.27(1)(m), it had jurisdiction to correct the order because the matter was still before the Commission until the 'slip rule error' in its
order was corrected to reflect its decision - Supplementary Reasons for Decision and Correcting Order Issued - Mr I Adriansz -vEPath WA Pty Ltd - FBA 48 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 28/03/03 - Health Services ................
Application re unfair dismissal - Applicant argued that dismissal was unfair because of the manner it was conducted, that she felt
humiliated and devastated by her treatment by Respondent, and that she was also not given any notice or opportunity to discuss the
matter - Respondent argued that Applicant had been made redundant effective immediately as there was no other roles available for her
in the organisation, that she was paid four weeks' redundancy payment and that the redundancy was genuine - Commission found that
Applicant was unfairly dismissed as the Minimum Conditions of Employment Act had not been complied with in a number of respects
- Further, Commission found that reinstatement was impracticable and ordered that Applicant be paid notice payment, compensation
and injury - Upheld and Order Issued - Ms JL Fitzgerald -v- Telis Pty Ltd - APPL 576 of 2002 - HARRISON C - 20/03/03 - Other
Services .....................................................................................................................................................................................................
Application re contractual entitlements - Applicant argued a redundancy payment was due to him under his contract of employment and he
had relied upon an undertaking which he says the company gave to its employees in a letter - Respondent argued no such undertaking
was given, the letter the applicant referred to was badly drafted and the company's position was made clear to the applicant prior to his
resignation - Respondent also argued a redundancy package was not available to staff who relocated to Karratha - Commission found
based on the evidence presented that applicant's contract did not include the payment of a redundancy benefit if he chose to relocate to
Karratha - Dismissed - Mr S Brink -v- Schlumberger Oilfield Australia Pty Limited ACN 003 264 597 - APPL 1416 of 2002 - WOOD
C - 08/05/03 - Services to Mining ..............................................................................................................................................................
Application for extension of time to file application for harsh, oppressive and unfair dismissal - Applicant argued that the delay in lodging
her application was due to Christmas break, that she wanted to prove that termination was in fact a true redundancy and that the work
continued to be performed by someone else - Respondent argued that due to the economic situation there was a downturn in business at
that time and needed to make the position redundant - Commission found on evidence that while the employer did not follow all
appropriate processes, Applicant's position was in fact redundant and that the rationale for Applicant's delay in lodging her application
was not reasonable, therefore the referral out of time was not accepted - Dismissed - Ms B Bryant -v- Boomerang Paper WA Pty Ltd APPL 162 of 2003 - WOOD C - 25/03/03 - Paper Manufacturing.............................................................................................................
Application for extension of time to file application re unfair dismissal - Applicant argued the delay came as a miscalculation by his legal
representative and that his case was not a genuine redundancy but dismissal had occurred following safety concerns - Respondent
argued that no safety issues had been raised by Applicant while working on the project completed immediately prior to the redundancy
- Commission found there was an acceptable explanation for the delay, that the interest of justice outweigh the prejudice to the
employer and that it would be unfair not to accept the application - Granted - Mr P Dawson -v- Devaugh Pty Ltd ABN 73 008 792 265
- APPL 175 of 2003 - COLEMAN CC - 10/04/03 - Construction Trade Services .....................................................................................
Application re unfair dismissal - Applicant argued he should not have been chosen for redundancy as the process lacked fairness, he had no
knowledge of, or input to, how the assessment was made, the decision making process leading to him being made redundant was
flawed and the comparison document drawn up by the respondent was inaccurate - Further, Applicant argued he was not given an
opportunity to demonstrate his capacities given the nature of the process adopted by the respondent or any opportunity to canvass
alternatives to termination and he was not working on the project that the respondent lost when he was made redundant - Respondent
argued they had the right to decide which employees were to be made redundant, that it was not unusual when a major contract was
lost for employees to be made redundant, that after evaluating all the supervisors it was appropriate for the respondent to choose the
applicant for redundancy and that it was appropriate to terminate the applicant's contract of employment in preference to that of
another employee - Commission found s.41 and s.43 of the Minimum Conditions of Employment Act were not met or complied with
by the respondent, the process adopted by the respondent was unfair, inappropriate and callous and the applicant was denied procedural
fairness and natural justice in relation to this process - Further, Applicant was not given an opportunity to demonstrate why he should
not be chosen for redundancy and an order was issued alleging unfair dismissal and awarding compensation - Ordered Accordingly Mr DS Morris -v- ABB Australia Pty Ltd - APPL 276 of 2002 - HARRISON C - 11/04/03 - Business Services ......................................
Application re unfair dismissal seeking compensation - Applicant argued he was not given any warning or any reason for his dismissal, that
there was no opportunity for discussion with the respondent about reduction of working hours or resolution of the issue - Respondent
argued the dismissal came about due to a history of bad work performance that caused the respondent to suffer financially, that the
financial pressures created by applicant were such it was no longer possible to employ him and at the same time deal with the
improvement of the respondent's financial circumstances - Commission found there were some malafidies in the conduct of the
respondent in respect to their answer to the claim for unfair dismissal - Further, that applicant was dismissed summarily, there was no
ground to support a dismissal for misconduct, therefore there was no ground on which to base summary termination and an order was
issued awarding compensation - Granted - Mr GC Sutton -v- Audio Visual Technical Services - APPL 398 of 2002 - GREGOR C 30/04/02 - Motion Picture Radio & TV Serv .............................................................................................................................................
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REDUNDANCY/RETRENCHMENT—continued
2
Appeal against Decision of Commission (83WAIG155) re dismissed claim for compensation - Appellant argued that the learned
Commissioner erred in law in dismissing his claim for compensation after finding that the termination of employment was unfair and
in that respect the Commission failed to properly assess his loss arising from the unfair dismissal and was in error in taking into
account entitlements paid by the respondent in the termination of employment arising from his redundancy - Appellant sought that
there be a payment of compensation by the respondent, assessed for the loss that he suffered from the date of dismissal to the date of
hearing - Full Bench applied legal principles and found that the Commissioner at first instance made no error in finding as she did, that
Appellant suffered no loss because of the amount which he was paid, and no loss could or should be found to have been established Further, Full Bench found that there was no error established in the exercise of the discretion and no ground of appeal had been made
out - Dismissed - Mr PJ Caffery -v- Chubb Security Australia Pty Ltd t/as Chubb Protective Services - FBA 54 of 2002 - Full Bench SHARKEY P/COLEMAN CC/BEECH SC - 01/05/03 - Personal and Other Services ...............................................................................

1381

Application re unfair dismissal and contractual entitlements - Applicant sought redundancy payment, accrued sick leave, long service leave
and payment for financial hardship due to his new job paying much lesser for the same work - Respondent argued that there was a
downturn at the time of dismissal, the Applicant was made redundant and Applicant was aware that he was to be made redundant Commission reviewed authorities and found on evidence that Applicant's application was 74 days out of time because the Applicant
lodged his application first in the Federal Commission and once he knew that there was a jurisdictional challenged to his application,
he took no further steps at that point in time to clarify his application, or to make the application in this Commission, therefore it would
not be unfair for his application not to be accepted out of time - Commission concluded that it had doubt that the claims for long
service leave and for financial hardship could be claimed and that it would convene a conference to deal with the matters in respect of
redundancy and sick leave which are claimed as contractual benefits - Referral out of time not accepted - Order Issued - MR RS Brown
-v- RCR Tomlinson Ltd - APPL 231 of 2003 - WOOD C - 12/05/03 - Motor Vehicle Rtlg & Services.....................................................

1484

Application re contractual entitlements - Applicants argued their contractual entitlement to four weeks notice had been confirmed by the
Respondent and they should receive a further two weeks wages as payment in lieu of notice in accordance with what they believed
their contractual arrangements entitled them to - Respondent argued the contractual entitlements have been discharged in full and
payments made on termination were in line with arrangements entered into between the parties - Commission found that there was a
contractual entitlement to four weeks pay on termination and that this was paid on the basis of two weeks notice and two weeks
redundancy - Dismissed - Mr BK Farrell -v- Q Multimedium Limited - APPL 1335,1336 of 2001 - COLEMAN CC - 14/05/03 - Paper
Manufacturing ..........................................................................................................................................................................................

1496

Conference referred re unfair dismissal - Applicant Union argued its member was unfairly dismissed by the respondent for reasons of
redundancy, that there was no valid reason for the dismissal and the dismissal was unfair and unjust - Respondent argued the
termination was fair due to reduction of work and requested the application be dismissed - Commission found that when Respondent
brought the employment contract to an end it did not comply with the requirements of Part 5 of the MCE nor did it comply with Clause
32 or 32A of the Award - Further, Commission reviewed authorities and found that not only the dismissal was unfair for the manner in
which it was given, it was unfair because of the circumstances in which it was given and amounts to an abuse of the employers right to
terminate - Commission applied principles and found that applicant member had been compensated in excess of his loss already and
for that reason there was no compensation orderable or payable to him pursuant to the Act - Ordered Accordingly - AUTO, FOOD,
METAL, ENGIN UNION -v- Seagate Structural Engineering Pty Ltd - CR 267 of 2002 - GREGOR C - 13/05/03 - Metal Product
Manufacturing ..........................................................................................................................................................................................

1537

REINSTATEMENT
1
Appeal against Decision of Full Bench (80WAIG4326) re dismissed application for unfair dismissal - Appellant argued the Full Bench
erred in law in not taking cognisance of the legal significance of a cross appeal, by finding the Appellant was satisfied with the
Commission's order and by not granting an extension of time - Industrial Appeal Court found the grounds of appeal for an extension of
time was without merit and should not be granted - Dismissed - Mr M Cousins -v- YMCA of Perth - IAC 6 of 2000 - Industrial Appeal
Court - Kennedy J./Scott J./Parker J. - 28/11/01 - Community Services .....................................................................................................

5

Complaint re breach of Workplace Agreement - Complainant argued that she had been unfairly dismissed because at the time of
termination she was on sick leave - Further, Complainant sought reinstatement, unpaid sick leave and a finding that the termination
was in breach of a workplace agreement and in contravention of the Workplace Agreements Act 1993 - Defendant argued Complainant
repudiated the contract of employment and that its acceptance of that repudiation terminated the employment - Industrial Magistrate
found that Defendant was justified, in all circumstances, in coming to a decision that Complainant had no intention of returning to
work in the foreseeable future and had repudiated the contract of employment which led to her lawful termination - Dismissed - NL
Medwid -v- Central Metropolitan College of TAFE - CP 129,251 of 2000 - Industrial Magistrate - Tarr IM - 13/12/01 – Education........

124

2

Appeal against Decision of Commission (82WAIG3011) re unfair dismissal and contractual entitlements - Appellant argued that the
Commissioner erred in having grave reservations about the evidence given by Applicant and that Commissioner erred in having no
hesitation in preferring the evidence of Respondent to that of Appellant - Further, Commissioner erred in fact in finding that the written
contracts were identical except for the commencement and expiry dates and erred in not finding that the true contract between the
parties was a single ongoing contract of employment - Respondent opposed the appeal - Full Bench found that there was clear evidence
that Appellant had entered and knew he had entered separate fixed term contracts which he recognised as did other witnesses as being
different from permanent - Further, Full Bench found that there was no error in the decision in the first instance and that Commissioner
correctly found that there was no dismissal and therefore the Commission was without jurisdiction and the appeal was dismissed Dismissed - Mr R Gallotti -v- Argyle Diamond Mines Pty Ltd Trading as Argyle Diamonds - FBA 50 of 2002 - Full Bench SHARKEY P/COLEMAN CC/BEECH SC - 13/03/03 - Other Mining......................................................................................................

919

Complaints re unfair dismissal - Claimants argued inter alia, that Respondent failed to give them an opportunity to defend or rebut any
allegations of misconduct justifying dismissal, and sought reinstatement together with the recovery of remuneration lost - Respondent
denied allegations and denied that it had failed to afford procedural fairness - Further, Respondent argued that the actions constituted
gross misconduct, that the dismissal was justified and not harsh or oppressive and that Claimants were not entitled to the amounts
claimed or any amounts at all - Industrial Magistrate reviewed authorities, Acts and Regulations and found that the decision to
terminate resulted directly from the raising of the safety issue, that the decision was made without merit and it was harsh, oppressive
and unfair - Further, IM found that the factual circumstances which reflect the actual operation of the contractual relationship
demonstrated that the employment relationship was a casual one, that the continuing relationship between the Claimants and
Respondent did not in law evince a continuing contract and that it was without jurisdiction to hear and determine the claims - Reasons
for Decision Issued - Mr LJA Clark -v- Marine Fire & Security Pty Ltd - M 363,364 of 2001 - Industrial Magistrate - Cicchini IM 27/03/03 - Other Business Services ............................................................................................................................................................

1005

Application re unfair dismissal - Applicant denied that she committed any misconduct, on the contrary she acted in accordance with her
professional judgement at all times and with as much consultation as she was able to arrange with her employer during a period of
crisis in dealing with a family - Respondent argued the Applicant did not clarify to other agencies she was acting in her own capacity,
she inappropriately used a government vehicle, she attended a house without a police escort, entered into premises and this was a high
risk activity and was in contradiction of the employer's policy and procedures - Respondent further argued the Applicant could have
placed the employer in jeopardy of legal actions by her conduct and she was not contactable throughout the duration of her actions on
Sunday, 8 September 2002 - Commission found inter alia, the Applicant was summarily dismissed, that her dismissal was
misconceived and unfair because it lacked the necessary ingredient of a fair go all round - Reinstated and compensation awarded Ordered Accordingly - Mrs IM Curtois -v- Geraldton Sexual Assault Resource Centre Inc - APPL 1816,1927 of 2002 - GREGOR C 07/05/03 - Community Services .................................................................................................................................................................
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SAFETY
2
Appeal against Decision of Commission (81WAIG2596) re unfair dismissal - Appellant argued that in relation to the written warning
issued, the Commissioner erred in concluding that it was unfairly issued, that on various other issues such as health and safety, the
relationship between Applicant and the Head Department, the Applicant's performance and compensation, the Commissioner failed to
give proper weight to the evidence - Further, Appellant sought that the Commission's order be quashed - Full Bench reviewed
evidence, authorities and found on various reasons, that the Commissioner was entitled to find and correct in finding that the dismissal
was unfair, that it was quite clear that the exercise of the discretion at first instance did not miscarry as alleged in the grounds of appeal
and that the appeal was not made out, therefore dismissed the appeal - Dismissed - Penrhos College (Inc) -v - Mrs M Muggeridge FBA 52 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 07/12/01 – Education............................................................

49

Application re revocation of right of entry permit - Application for an adjournment dismissed on the grounds that Commission was not
satisfied that the refusal of the adjournment would result in a serious injustice to one party - Applicant argued that Respondent's
representative had acted improperly and as a result of that conduct, Applicant suffered loss and damage and became exposed to the risk
of liquidated damages for delay in completing the project - Applicant further argued that the limits of "proper" behaviour could be
ascertained from the scope of the licence to enter the premises conferred by s.49H and s.49I and that license does not permit
conducting safety audits - Respondent opposed the allegations and argued inter alia, that there was a legitimate safety concern on this
particular site, that its representative was at one stage exercising powers but did not act improperly in the exercise of those powers Commission found on evidence that the Respondent's representative did not intentionally or unduly hinder the employer or employees
during working time and that whilst industrial action could have been avoided, he did not act in an improper manner in the exercise of
powers under Division 2G of the Act - Dismissed - Silent Vector Pty Ltd t/a Sizer Builders -v- The Construction, Forestry, Mining and
Energy Union of Workers - APPL 42,63 of 2003 - BEECH SC - 25/02/03 - General Construction...........................................................

564

Complaints re unfair dismissal - Claimants argued inter alia, that Respondent failed to give them an opportunity to defend or rebut any
allegations of misconduct justifying dismissal, and sought reinstatement together with the recovery of remuneration lost - Respondent
denied allegations and denied that it had failed to afford procedural fairness - Further, Respondent argued that the actions constituted
gross misconduct, that the dismissal was justified and not harsh or oppressive and that Claimants were not entitled to the amounts
claimed or any amounts at all - Industrial Magistrate reviewed authorities, Acts and Regulations and found that the decision to
terminate resulted directly from the raising of the safety issue, that the decision was made without merit and it was harsh, oppressive
and unfair - Further, IM found that the factual circumstances which reflect the actual operation of the contractual relationship
demonstrated that the employment relationship was a casual one, that the continuing relationship between the Claimants and
Respondent did not in law evince a continuing contract and that it was without jurisdiction to hear and determine the claims - Reasons
for Decision Issued - Mr LJA Clark -v- Marine Fire & Security Pty Ltd - M 363,364 of 2001 - Industrial Magistrate - Cicchini IM 27/03/03 - Other Business Services............................................................................................................................................................

1005

Application re unfair dismissal and contractual entitlements - Applicant argued that the dismissal was unfair because safety issues were
never raised and were not an issue and sought compensation - Further, Applicant sought benefits under his contract of employment in
relation to notice of termination - Respondent denied Applicant was unfairly terminated and argued that Applicant was not due any
monies pursuant to his contract of employment - Further, Respondent argued that it was appropriate to terminate Applicant's contract
of employment as Applicant continually defied instructions and had received adequate warnings regarding his performance and safety
record - Commission found Respondent may have had some concerns about aspects of the Applicant's performance however these
concerns were never relayed to the Applicant and there was no warning - Further Commission found that there was no substantive
reason for the termination of Applicant's contract of service which was procedurally unfair and that Applicant was not given sufficient
opportunity to respond to the allegations against him - Commission found that Applicant was unfairly terminated and awarded
compensation and was also awarded contractual benefits which consisted of underpayment of notice and vehicle expenses - Upheld,
compensation awarded and contractual benefits partially granted - Mr A Cockram -v- Emporio Homes Pty Ltd, Patricia Edingertha
Emporio Property Consultants - APPL 1043 of 2002 - HARRISON C - 18/03/03 - General Construction................................................

1026

Application re unfair dismissal seeking compensation - Applicant argued he believed he went about his job is a safe manner, the respondent
did not raise any complaints about his approach to work although on a number of occasions safety had been brought to his attention
and he was not given an opportunity to explain his story - Respondent argued the applicant's performance was acceptable except his
attitude to safety and because of continued breaches of safety in the best interests of work colleagues and in accordance with the
Respondent's duty of care the applicant was dismissed - Commission found that the applicant knew that there were concerns held by
the respondent in regard to safety issues and even though the termination was procedurally flawed, the termination could not be
categorised as harsh, oppressive or unfair - Dismissed - Mr JSM Babbage -v- Tony Sadler Pty Ltd - APPL 1764 of 2002 - GREGOR C
- 05/05/03 - Personal & Household Good Retailing ...................................................................................................................................

1179

Application for extension of time to file application re unfair dismissal - Applicant argued the delay came as a miscalculation by his legal
representative and that his case was not a genuine redundancy but dismissal had occurred following safety concerns - Respondent
argued that no safety issues had been raised by Applicant while working on the project completed immediately prior to the redundancy
- Commission found there was an acceptable explanation for the delay, that the interest of justice outweigh the prejudice to the
employer and that it would be unfair not to accept the application - Granted - Mr P Dawson -v- Devaugh Pty Ltd ABN 73 008 792 265
- APPL 175 of 2003 - COLEMAN CC - 10/04/03 - Construction Trade Services .....................................................................................

1194

SHIFT WORK
Claim re breach of award seeking redundancy payment - Claimants argued that they were made redundant, that restructuring was
orchestrated at achieving resignations and also sought to recover costs, and the imposition of a penalty upon Respondent for the breach
- Respondent argued that as a result of low occupancy rates, a decision was made to restructure and alternative positions was offered,
however both Claimants abandoned their employment - Industrial Magistrate reviewed authorities and found on evidence that there
was no redundancy in either case, that Claimants were offered alternative employment without loss of entitlements and that the
employment relationship came about at the initiative of the Claimants - Reasons for Decision Issued - Ms KB Millsteed -v- R.D. Miles
& Co. Pty Ltd (ACN 008 727 866) - M 292,405 of 2001 - Industrial Magistrate - Cicchini IM - 08/08/01 - Health Services....................

527

SICK LEAVE
Complaint re breach of Workplace Agreement - Complainant argued that she had been unfairly dismissed because at the time of
termination she was on sick leave - Further, Complainant sought reinstatement, unpaid sick leave and a finding that the termination
was in breach of a workplace agreement and in contravention of the Workplace Agreements Act 1993 - Defendant argued Complainant
repudiated the contract of employment and that its acceptance of that repudiation terminated the employment - Industrial Magistrate
found that Defendant was justified, in all circumstances, in coming to a decision that Complainant had no intention of returning to
work in the foreseeable future and had repudiated the contract of employment which led to her lawful termination - Dismissed - NL
Medwid -v- Central Metropolitan College of TAFE - CP 129,251 of 2000 - Industrial Magistrate - Tarr IM - 13/12/01 – Education .......

124

Application re interpretation of Western Australian Police Service Enterprise Agreement PSA AG 8 of 2001 - Applicant Union sought an
interpretation of clause 37 - Entitlement to Leave and Allowances Through Illness or Injury of the Agreement - Applicant Union
argued that by providing medical certificates to cover the period of absence, member had complied with the requirements and was
entitled to payment - Respondent argued that there was a right to make enquiries and seek clarification including employees to attend a
medical practitioner of employer's choosing - Public Service Arbitrator found that the application in its current form was not within the
powers of the Commission to determine the interpretation - Further, if the question were posed differently Arbitrator found that the
clause does not prescribe all the conditions which might reasonably apply for granting sick leave - Reasons for Decision Issued Western Australian Police Union of Workers -v- Commissioner of Police - P 24 of 2002 - Public Service Arbitrator - SCOTT C 04/02/03 - Government Administration .....................................................................................................................................................
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SICK LEAVE—continued
Complaint re breach of award - Claimant Union argued that Defendant breached award by not paying member award entitlements such as
sick leave, public holidays, annual leave or pay in lieu and redundancy payments - Defendant argued that there was no redundancy
payments because employee had not been made redundant and that accrued annual leave was not paid because employee abandoned
his job - Further, that employee was paid superannuation and long service leave but was not paid allowances - Industrial Magistrate
reviewed award and evidence and found that Complainant had failed to prove that employee was employed in a classification covered
by the Award; that employee was engaged in work which was substantially or wholly covered by the Award and that the Award
applied to the Defendant's operations - Reasons for Decision Issued - Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch -v- Derby Frail Aged and Disabled Hostel - Ngamang Bawoona - CP 292 of 2000 - Industrial
Magistrate - 28/08/00 - General Construction.............................................................................................................................................

518

Complaint re breach of Workplace Agreement re unfair dismissal - Complainant argued that dismissal was unfair and sought reinstatement
or compensation and that Defendant had failed to pay him entitlements under the workplace agreement including annual leave and sick
leave - Defendant argued that Complainant had misappropriated money and also that Complainant had been overpaid owing Defendant
approximately $2000 - Industrial Magistrate found that Complainant had been unfairly dismissed and there was no evidence
established that monies had been misappropriated - Further, Complainant was entitled to annual leave, sick leave and other
remuneration - Reasons for Decision Issued - Mr ID Riley -v- Healy Airconditioning Pty Ltd - CP 1 of 2001 - Industrial Magistrate Cicchini IM - 15/08/01 - Personal & Household Good W/sg......................................................................................................................

556

Application re unfair dismissal and contractual entitlements - Applicant sought redundancy payment, accrued sick leave, long service leave
and payment for financial hardship due to his new job paying much lesser for the same work - Respondent argued that there was a
downturn at the time of dismissal, the Applicant was made redundant and Applicant was aware that he was to be made redundant Commission reviewed authorities and found on evidence that Applicant's application was 74 days out of time because the Applicant
lodged his application first in the Federal Commission and once he knew that there was a jurisdictional challenged to his application,
he took no further steps at that point in time to clarify his application, or to make the application in this Commission, therefore it would
not be unfair for his application not to be accepted out of time - Commission concluded that it had doubt that the claims for long
service leave and for financial hardship could be claimed and that it would convene a conference to deal with the matters in respect of
redundancy and sick leave which are claimed as contractual benefits - Referral out of time not accepted - Order Issued - MR RS Brown
-v- RCR Tomlinson Ltd - APPL 231 of 2003 - WOOD C - 12/05/03 - Motor Vehicle Rtlg & Services.....................................................

1484

STANDDOWN
Complaints re unfair dismissal - Claimants argued inter alia, that Respondent failed to give them an opportunity to defend or rebut any
allegations of misconduct justifying dismissal, and sought reinstatement together with the recovery of remuneration lost - Respondent
denied allegations and denied that it had failed to afford procedural fairness - Further, Respondent argued that the actions constituted
gross misconduct, that the dismissal was justified and not harsh or oppressive and that Claimants were not entitled to the amounts
claimed or any amounts at all - Industrial Magistrate reviewed authorities, Acts and Regulations and found that the decision to
terminate resulted directly from the raising of the safety issue, that the decision was made without merit and it was harsh, oppressive
and unfair - Further, IM found that the factual circumstances which reflect the actual operation of the contractual relationship
demonstrated that the employment relationship was a casual one, that the continuing relationship between the Claimants and
Respondent did not in law evince a continuing contract and that it was without jurisdiction to hear and determine the claims - Reasons
for Decision Issued - Mr LJA Clark -v- Marine Fire & Security Pty Ltd - M 363,364 of 2001 - Industrial Magistrate - Cicchini IM 27/03/03 - Other Business Services ............................................................................................................................................................

1005

STAY OF PROCEEDINGS
4
Application for stay of operation in Matter No. P2 of 2001 pending appeal to Full Bench - Applicant sought an order staying the
Commission's decision at least insofar as Order 6 was concerned - No appearance by or on behalf of the Respondent - President
reviewed authorities and found that there was a serious issue to be tried, that the interests of the Applicant should take precedence over
the interest of the Respondent and its member and that the equity, good conscience and substantial merits of the case for those reasons
were established to lie with the Applicant - Granted - Director General, Department of Justice (Formerly known as Ministry Of Justice)
-v- Civil Service Association of Western Australia Incorporated - PRES 36 of 2002 - President - SHARKEY P - 20/12/02 Government Administration .......................................................................................................................................................................

47

4

Application for stay of operation in Matter No. 1502 of 2001 pending appeal to Full Bench - President reviewed relevant sections of the
Act and applied principles and found that the application was incompetent because there cannot be a stay of operation of a decision or
part thereof when it has not been appealed against - Further, President was not satisfied that there was a serious issue to be tried and no
exceptional circumstances existed to justify the making of the order sought - Dismissed - Mr AG Matthews -v- Cool or Cosy Pty Ltd;
Ceil Comfort Home Insulation Pty Limited; Citigroup Pty Ltd - PRES 34 of 2002 - President - SHARKEY P - 11/12/02 - Construction
Trade Services ............................................................................................................................................................................................

52

SUPERANNUATION
Application re contractual entitlements - Applicant argued that he was owed wages, tool and fuel allowances, annual leave and
superannuation - Respondent argued that it was not able to pay Applicant, as he no longer owns the business - Commission found that
pursuant to the Minimum Conditions of Employment Act 1993, Applicant was entitled to be paid the wages he would have earned
between 01/01/02 - 21/01/02, a proportion of the holiday pay as at 21/01/02 and superannuation, although it had no jurisdiction to
enforce superannuation payments - Claim for tool and fuel allowance was not made out - Granted in Part - Mr D Smith -v- Zoulfikar
Rahal - APPL 1538 of 2002 - BEECH SC - 03/12/02 - Other Services ......................................................................................................

614

Application re unfair dismissal and contractual entitlements seeking compensation, salary in lieu of notice, payment for bonuses, accrued
annual leave, superannuation contributions and overtime payments - Applicant argued that there was no valid reason for her dismissal
and that she was never warned her employment was in jeopardy, by reason of financial performance or otherwise - Respondent argued
that Applicant's dismissal was for financial reasons, that Applicant had also breached her contract of employment by arranging
placement of a friend on a without fee basis and that she displayed gross disloyalty by seeking alternative employment whilst she was
engaged by the Respondent - Commission reviewed authorities, MCE Act and found inter alia, that there was a substantive and
justifiable reason for the termination of the Applicant's employment and that Applicant had not established her claims - Dismissed - A
McNamara -v- Loton Holdings Pty Ltd (ACN 00 - APPL 2223 of 2001 - KENNER C - 01/05/03 - Business Services.............................

1224

TERMINATION
2
Appeal against Decision of Commission (82WAIG2188) re unfair dismissal - First Appeal No. FBA38/2002 - Appellant grounds of appeal
was against the declaration that she was not dismissed in January 2001 and the order for compensation insofar as it "failed" to take
account of the income that Appellant would likely have received from her participation in the on-call roster system operated by the
Respondent - Second Appeal No. FBA39/2002 - Cross appeal by Respondent appealing against part of the decision relating to the
Appellant's dismissal and her entitlement to compensation being a casual employee - Full Bench reviewed authorities, all of the
evidence and material and all of the submissions, and found that there has been no error in the exercise of the discretion as alleged
established, and no ground of appeal had been made out - Dismissed - Brian Ferrall Twaddle t/a Mount Hospital Pharmacy -v- Mrs CJ
Byrne - FBA 38,39 of 2002 - Full Bench - SHARKEY P/GREGOR C/SCOTT C - 20/12/02 - Health Services ........................................

5

Application re unfair dismissal - Applicant argued that he withdrew from his work after experiencing difficulties in the workplace and that
he did not wish to be reinstated - Respondent argued that he was not terminated but he resigned and that there was no jurisdiction Commission found that Applicant resigned and that his claim of unfair dismissal could not be substantiated - Dismissed for want of
jurisdiction - Mr A Aung -v- Kresta Blinds and Curtains - APPL 1653 of 2002 - WOOD C - 11/12/02 - Machinery & Equipment Mfg...
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CUMULATIVE DIGEST—continued
Page
TERMINATION—continued
Application re unfair dismissal - Applicant argued that dismissal was unfair because Respondent had to make a choice between his family
or her and he chose his family and also asked Applicant what it would take to have her leave her job quietly - Further, Applicant
argued that Respondent alleged that she had misappropriated money which was not the case and established that it was not the case Respondent argued that Applicant had agreed to resign, the basis of the resignation was that she be paid her entitlements plus two
week's pay and at the time he believed that Applicant had written cheques in the amounts which he thought was inappropriate and he
attempted to stop payment - Commission found that the relationship came to an end by the dismissal of Applicant in the circumstances
where Respondent was trying to balance competing obligations of Applicant as an employee and family obligations - Further,
Commission found that Applicant had never misappropriated money and that Applicant had been the subject to damaging rumours that
she had misappropriated the Respondent's funds - Finally, Commission awarded six months compensation - Granted - Mrs KM
Bristow -v- Bay of Isles Aboriginal community Inc. - APPL 873 of 2002 - GREGOR C - 09/12/02 - Community Services.....................
Application re unfair dismissal - No appearance by the Applicant - Respondent submitted that the matter should be dismissed on the basis
that the Applicant was not genuinely pursuing the application and that considerable costs and inconvenience had been incurred by the
Respondent - Commission mailed a copy of the transcript of the proceedings of 21 October, 2002 to Applicant and advised him that he
had until 20 November to advise the Commission as to why the matter should not be dismissed - Commission received no response to
the letter and was satisfied that Applicant had been given every opportunity to prosecute his claim and had chosen not to do so Dismissed - Mr KD Bolitho -v- The Wang Family Trust Trading name Geraldton Meat Exports - APPL 235,431 of 2002 HARRISON C - 31/12/02 - Food, Beverage and Tobacco Mfg .................................................................................................................
Application re unfair dismissal seeking compensation - Applicant argued that in all of the circumstances, given the lack of procedural
fairness, his termination was unfair on the basis that the requirements under s.41 of the Minimum Conditions Employment Act 1993
were not met - Respondent argued there was no unfair dismissal, that the onus on the Applicant to demonstrate that he was unfairly
terminated had not been made out and that there was no breach of s.41 of the MCE Act as numerous discussions were held with the
Applicant, and consultation took place in order to avoid or minimise the effect of significant change on the Applicant - Commission
reviewed authorities, Part 5 of the MCEA and found that Applicant was treated unfairly on the basis that he was not given sufficient
notice of his termination in order to canvass alternatives, that it was also clear that the requirements of Part 5 of the MCEA in relation
to attend job interviews were not met by the Respondent and given that the Applicant was afforded insufficient notice and was not
given time to attend job interviews, his termination was unfair - However, given that the Applicant was paid a redundancy payment of
26 weeks' pay and five weeks' pay in lieu of notice, Commission concluded that the amount of five weeks' pay as compensation was to
be offset against these payment, thus no monies were due to be paid to the Applicant - Dismissed - Mr PJ Caffery -v- Chubb Security
Australia Pty Ltd t/as Chubb Protective Services - APPL 390 of 2002 - HARRISON C - 02/12/02 - Personal and Other Services ...........
Application re unfair dismissal - Applicant argued that no appropriate training was given to her during her term of employment, that she
was not given warning about her performance or advised that her employment was in jeopardy and that she believed she was dismissed
so that another employee could take her job - Respondent argued that Applicant was dismissed for unsatisfactory work performance
following numerous discussions with her during the course of her employment and that her performance never reached the required
standard - Commission reviewed authorities and found on evidence that Applicant was regularly advised about her performance, she
was warned and knew that her job was in jeopardy and that her performance never reached an adequate level - Further, Commission
found that in all circumstances, Applicant had failed to prove her allegations of unfair dismissal - Dismissed - Miss K Grant -vBoomerang Enviromental Industr - APPL 752 of 2002 - WOOD C - 24/12/02 - Business Services ..........................................................
Application re unfair dismissal seeking compensation - Respondent argued that on the day in question not only the Applicant told the
Managing Director she resigned, she also told her personal staff and conducted herself in a fashion that indicated that she had resigned
- Commission considered all the evidence and submissions and found that Applicant did in fact resign her position with the
Respondent and because she resigned, she had no standing under s.29(1)(b)(i) to bring the application - Dismissed for want of
jurisdiction - Mrs K Thomas -v- Perth Office Systems Pty Ltd t/a Ricoh Business Centre - APPL 399 of 2002 - GREGOR C - 10/12/02
- Business Services ....................................................................................................................................................................................
2
Appeal against Decision of Commission (82WAIG2280) re unfair dismissal and contractual entitlements - Applicant argued that the
learned Commissioner was in error when Commission failed to order general discovery and that such an order should have been made
and thereby an error was made in the exercise of the Commission's discretion - Respondent argued and submitted that an order for
discovery was not of such importance that in the public interest an appeal should lie and that the decision appealed against was both
interlocutory and discretionary and could not readily be appealed against - Full Bench found that it would be loathe to consider an
appeal on a point of practice and procedure or an interlocutory decision and thus unduly delay proceedings and reluctant to interfere
with the exercise of the discretion of the Commission in such matters - Dismissed - Ms P Alderson -v- St Columba - Kingswood
College - FBA 41 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/HARRISON C - 30/01/03 – Education ....................................
2
Appeal against Decision of Commission (82WAIG2195) re unfair dismissal - Appellant argued that the Commission and the Learned
Commissioner did not act in equity, good conscience and substantial merits of the case, that the Learned Senior Commissioner did not
see the alleged offensive gesture and thus, included contempt of court - Respondent argued that appeal should be dismissed - Full
Bench found that the decision was a discretionary decision and that it was for Appellant to establish that the exercised discretion was
miscarried - Further, Full Bench found that Appellant had failed to establish his case, that there was no evidence of procedural or
substantive unfairness in the dismissal of the application established and no grounds of the appeal were made out - Dismissed - Mr R
De Vos -v- Minit Australia Pty Ltd (ACN 000328825) - FBA 40 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C 08/01/03 - Personal & Household Good Rtlg.............................................................................................................................................
2
Appeal against Decision of Commission (82WAIG1298) re unfair dismissal - Appellant argued that Commissioner failed to direct himself
as to the onus of proof with respect to the issue of probation and ought to have found that the onus of proof was with Respondent and
ought to have found that Respondent on the balance of probabilities had failed to prove that a three month probationary period applied
to the Appellant's employment contract - Respondent opposed the appeal - Full Bench found that this was a discretionary decision and
the principle applied was that Full Bench had no warrant to interfere with the decision unless Appellant established that there was a
miscarriage of the exercise of discretion at first instance - Full Bench found that the discretion was miscarried according to the
principles from the evidence given by Appellant and upheld the Appeal - Appeal upheld and the decision at first instance varied - Mr R
Koster -v- Volute Pty Ltd trading as Catt Design - FBA 32 of 2002 - Full Bench - SHARKEY P/GREGOR C/HARRISON C 08/01/03 - Other Manufacturing.................................................................................................................................................................
Application re unfair dismissal - Applicant lodged an application for an extension of time in which to file application and argued that the
reasons for the delay related to her pregnancy, the birth of her child, her recovery and the illness of the child - Respondent opposed the
applications - Commission found that there was no power to extend time in accordance with s.29(3) of the I.R. Act, in respect of an
application filed on 16 October 2002 relating to a termination of employment in May 2002 - Dismissed - Mrs RJ Alberghini -v- Dr
Geoffrey Bower Isotope Imaging Hollywood Hospital - APPL 1729 of 2002 - SCOTT C - 10/01/03 - Health Services ...........................
Application re unfair dismissal - Applicant argued that dismissal was unfair because Respondent gave him no warnings about his
performance, that he had only twice not turned up to work due to illness and was terminated in a summary fashion without reason and
in an inappropriate manner - Respondent argued that Applicant was a casual employee, and as one hour's pay in lieu of notice was
given as provided for in the Award, Applicant was lawfully terminated - Further, Respondent argued that there were good reasons to
terminate because he was not turning up to work and there were complaints about Applicant's attitude and his cleaning standards Commission found Applicant was denied procedural fairness given the way he was terminated, that he was not given any notice when
Respondent effected his termination and as reinstatement was impracticable, compensation was awarded - Granted - Mr SVC Datta -vMastercare Property Services (WA) Pty Ltd - APPL 826 of 2002 - HARRISON C - 22/01/03 - Business Services ..................................
Application re unfair dismissal - Applicant argued that dismissal was unfair because she was harassed out of her employment and her hours
of work were being cut - Respondent argued that Applicant was aware her hours were at the Respondent's discretion and she was
offered work - Commission found that there was no evidence before it that the Respondent’s conduct in these circumstances
constituted a breach of a fundamental condition of the contract of employment such as to enable the employee to treat the employment
as brought to an end – Further, Commission was not satisfied that there was a dismissal, or a termination at the initiative of Respondent
- Dismissed - Ms N English -v- The Windsor Hotel South Perth Pty Ltd - APPL 1284 of 2002 - SCOTT C - 03/02/02 - Accommodatn,
Cafes&Restaurants.....................................................................................................................................................................................
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Application re contractual entitlements - Applicant sought payment of commission owed under his contract of employment - No appearance
for the Respondent - Commission found on evidence that Applicant was due under his contract of employment the sum of $1,950 gross
in commission and ordered the Respondent to pay that amount to the Applicant - Granted - Mr A Greeneklee -v- Ozzi-Tech Security
Pty Ltd - APPL 1379 of 2002 - WOOD C - 28/01/03 - Personal & Household Good Rtlg .........................................................................

332

Application re unfair dismissal and contractual entitlements - Applicant argued that she intended to lodge her application within the 28 day
time frame and lodged it in the Commission within the 28 day time limit, subsequent to lodging her application she was informed by
Registry that Form 1 was missing from her application and needed to be completed and returned, she received a copy of a Form 1 on 9
October 2002 and lodged Form 1 the next day - Respondent argued that Applicant was terminated on 6 September 2002 - Commission
found that Applicant was not sent the correct form in the first instance and that there was a valid reason why Applicant did not comply
with the required 28 day time frame for lodging her application, it was clear that as soon as Applicant received the Form 1 she filed her
application promptly the next day - Application to accept Applicant's claim which was lodged out of time granted - Mrs ES Harrison v- Emmanuel Michael Papadoulis T/A Great Australian Travel Centre - APPL 1701 of 2002 - HARRISON C - 16/01/03 - Other
Services ......................................................................................................................................................................................................

333

Application re unfair dismissal seeking reinstatement - Applicant argued that there was no reason for his termination, that he was denied
natural justice in relation to the procedure adopted by the Respondent to terminate him and that Respondent should not have formed
the view that he had misconducted himself given that the original conviction had been quashed on appeal and the DPP determined not
to proceed with a retrial - Respondent argued that Commission lacked jurisdiction to deal with the matter as the Applicant was on a
fixed term contract which expired due to the effluxion of time - Further, Respondent argued inter alia, that the Applicant's termination
was capable of being effected given the evidence before the jury at first instance, and the jury's decision in finding Applicant guilty Commission found on facts and was satisfied on balance that Respondent had not demonstrated that Applicant was guilty of
misconduct justifying summary dismissal - Commission found that Applicant was treated unfairly and harshly and was denied
procedural fairness in relation to the way these allegations were put to him - Further, Commission found that Respondent's conduct on
this occasion was extremely callous and oppressive and ordered compensation in lieu of reinstatement - Upheld and Order Issued - " I"
-v- Mr Paul Albert Director General Department of Education Western Australia - APPL 347 of 2002 - HARRISON C - 15/01/03 –
Education....................................................................................................................................................................................................

335

Application re unfair dismissal - Applicant argued that dismissal was unfair because she was terminated without warning, that she was
unaware that Respondent was dissatisfied with her performance until the day she was terminated and sought compensation Respondent argued that Applicant was dismissed on the grounds of unsatisfactory performance and poor attitude and that Applicant
had been counselled on a number of occasion about her unsatisfactory performance prior to the termination of her employment Commission found that Respondent had made up their mind to terminate Applicant's employment about six weeks before they did so
and could have warned Applicant that she had six weeks to improve but did not do so - Further, Commission found that Applicant was
unfairly dismissed and that reinstatement was not practical and awarded compensation - Granted - Mrs C Johnson -v- Millswan
holdings Pty Ltd ACN 063 694 299 T/A Drivewest Car Rentals - APPL 1076 of 2002 - SMITH C - 31/01/03 - Motor Vehicle Rtlg &
Services ......................................................................................................................................................................................................

348

Application re unfair dismissal seeking orders pursuant to s.23A of the I.R. Act - Applicant argued that at no time had the quality of his
workmanship been raised as an issue with him, nor had he been warned that his position was in jeopardy - Respondent argued inter
alia, that Applicant was warned verbally on several occasions that he must be accountable for the quality of printing produced and that
strict checking procedures had to be complied with, however, he did not do so and continued to produce work of poor standard Commission found that Applicant did identify the difficulties with the quality of printing and chemicals used, that he made every effort
to resolve them and that he was hindered in that process by the Respondent providing incorrect chemicals - Commission further found
that Respondent's conduct was premeditated, that Applicant was dismissed in a summary fashion, therefore, dismissal was unfair and
awarded compensation - Granted - Mr J Leeson -v- Classic FB Holdings - APPL 701 of 2002 - GREGOR C - 03/02/03 - Other
Services ......................................................................................................................................................................................................

355

Application re unfair dismissal - Applicant argued that dismissal was unfair because she was on probation at the time and she did not
receive any kind of feedback or warning that her employment was not viewed positively or that Respondent was not satisfied with her
work - Respondent argued that Applicant was not meeting the required standard of performance - Commission found on evidence that
Applicant's dismissal was unfair because Applicant was not given targets, budgets or levels of competent performance to meet and she
would not have known how she was performing relevant to any set target - Commission found that reinstatement was impracticable
and ordered compensation - Granted - Mrs L McDade -v- Paceway Mitsubishi - APPL 1649 of 2002 - BEECH SC - 14/01/03 - Motor
Vehicle Rtlg & Services .............................................................................................................................................................................

358

Application re unfair dismissal seeking re-instatement - Applicant argued that dismissal was not justified because the Respondent wrongly
assumed he was threatening to leave and that was why a decision was made to dismiss him - Further, Applicant argued that if the
Respondent was of the view that his demands could not be met, he should have simply been told what their terms were and he would
have accepted their decision - Respondent argued inter alia, that Applicant made demands that the directors were not able to meet as
they had lost trust in him therefore, they had no choice but to terminate him - Commission reviewed authorities and found that
Applicant's conduct constituted a repudiation of the terms of his contract of employment, however, the repudiatory conduct did not
warrant summary dismissal - Further, Commission found inter alia, that although the circumstances of the termination were unlawful,
it did not render the termination by the Respondent to be harsh or oppressive given that Applicant was paid two months' pay after his
employment was terminated - Dismissed - Mr T Page -v- WSP IMP. & EXP Pty Ltd T/A Workforce Safety Products - APPL 728 of
2002 - SMITH C - 31/01/03 - Services to Transport...................................................................................................................................

361

Application re unfair dismissal - Applicant argued that Respondent's conduct towards her constituted a constructive dismissal by there
being a breach of a fundamental term of the contract of employment, an implied term of trust and confidence and she had no
alternative but to tender her resignation under pressure - Respondent argued that Applicant tendered her resignation after being
approached regarding her unresponsive behaviour and attitude - Commission found that Respondent did not force Applicant's
resignation rather, there was counselling and a warning about her attitude and Commission did not accept that Applicant had no
alternative but to resign - Further, Commission concluded that there was no dismissal and accordingly, no jurisdiction on the part of the
Commission to hear and determine such claim - Dismissed - MS CM Perriman -v- Heiniken Australia Pty Ltd - APPL 928 of 2002 SCOTT C - 30/01/03 - Food, Beverage and Tobacco Mfg..........................................................................................................................

367

Application re unfair dismissal - Applicant argued that the dismissal was unfair because Applicant had tendered her resignation or offered
to resign but was told by Respondent to "piss off" - Respondent opposed the application and had sought an adjournment but presented
no evidence - Commission dismissed the application for an adjournment and found in favour of Applicant in that Applicant was
dismissed summarily and did not resign from her employment - Further, Commission found that reinstatement was not an option and
awarded compensation - Granted - Ms SM Theil -Harkin -v- Elizabeth Wiese & Associates, Solicitors - APPL 886 of 2002 - WOOD C
- 21/01/03 - Other Services.........................................................................................................................................................................

369

2

Appeal against Decision of Commission (82WAIG2690) re unfair dismissal and contractual entitlements - There were two appeals against
the Decision of the Commission and both were heard together - Appellant Respondent argued that Commissioner erred in law in
finding that Applicant had been unfairly dismissed due to absence of reasonable notice and that Commissioner erred in law in finding
that there was a failure to pay Applicant redundancy payment and a contractual entitlement for unpaid call outs - Appellant Applicant
argued that Commissioner failed to take into account relevant factors namely the time that Appellant would take to return to previous
remuneration levels and the consequent failure to compensate Appellant Applicant for such loss and injury - Full Bench found that the
dismissal correctly was found to be harsh, oppressive and unfair because only three days notice of termination of the contract was
given when three months notice was what should be implied - Further, Full Bench found that the loss caused by the unfair dismissal
was the loss of reasonable notice quantifiable at and compensate by an amount equal to three months salary as ordered - Further, Full
Bench dismissed Appeal No. FBA 47 of 2002 and Upheld Appeal No FBA 48 of 2002 in part and varied the decision at first instance
by ordering the payment of an amount equal to one month's salary for compensation in addition to that already ordered to be paid Orders issued - EPath WA Pty Ltd -v- Mr I Adriansz - FBA 47, 48 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC 21/02/03 - Health Services..........................................................................................................................................................................
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2
Appeal against Decision of Commission (82WAIG1298) re unfair dismissal - Full Bench issed supplementary reasons for decision
regarding that monies might have been paid in reduction to the amount which the order subsequently ordered or will order to be paid
was not a matter for the Full Bench - Further, Full Bench found that the part payment of the amount of the order was not a relevant
matter to the order made - Order issued - Mr R Koster -v- Volute Pty Ltd trading as Catt Design - FBA 32 of 2002 - Full Bench SHARKEY P/GREGOR C/HARRISON C - 12/02/03 - Other Manufacturing ..........................................................................................

465

Complaint re breach of Workplace Agreement - Claimant sought unpaid entitlements pursuant to the workplace agreement, including
claims for pre-judgment interest, penalties pursuant to s83(6) of the I.R. Act, 1979 and costs - Defendant conceded that the Claimant
was entitled to payment for normal working hours and holiday pay but denied liability for the payment of pay in lieu of notice,
maintaining that the Claimant resigned, and in such circumstances was not entitled to pay in lieu of notice under the workplace
agreement - Industrial Magistrate was not satisfied based on the evidence presented that the Claimant was dismissed, therefore his
claim for one week's pay in lieu of notice was dismissed - Further, IM issued Orders by consent, that Respondent pay the Claimant the
amount of $1058.00 plus interest fixed at $40.00, and reimburse the Claimant the amount of $40.00 being the cost of making the claim
- Reasons for Decision Issued - Mr P Maindok -v- Cabletech Electrical Pty Ltd - M 124 of 2001 - Industrial Magistrate - Tarr IM 22/11/01 - Other Services ..........................................................................................................................................................................

551

Complaint re breach of Workplace Agreement re unfair dismissal - Complainant argued that dismissal was unfair and sought reinstatement
or compensation and that Defendant had failed to pay him entitlements under the workplace agreement including annual leave and sick
leave - Defendant argued that Complainant had misappropriated money and also that Complainant had been overpaid owing Defendant
approximately $2000 - Industrial Magistrate found that Complainant had been unfairly dismissed and there was no evidence
established that monies had been misappropriated - Further, Complainant was entitled to annual leave, sick leave and other
remuneration - Reasons for Decision Issued - Mr ID Riley -v- Healy Airconditioning Pty Ltd - CP 1 of 2001 - Industrial Magistrate Cicchini IM - 15/08/01 - Personal & Household Good W/sg .....................................................................................................................

556

Application re unfair dismissal - Applicant argued that the application was lodged out of time as she was waiting to be re-engaged and
sought relief under s.29(3) of the Act - Commission found that if the application were to be rejected, the prejudice to the Applicant
would outweigh that of the respondent, because the Applicant would be denied any benefit that could be achieved from the application
- Further, Commission found that it would be unfair not to accept the application pursuant to s.29(3) - Granted - Mrs C Anderson -vE'Co Australia Pty Ltd - APPL 1587 of 2002 - WOOD C - 23/01/03 - Other Services ..............................................................................

574

Application re unfair dismissal seeking Orders pursuant to s.23A of the I.R. Act - Applicant argued that termination took effect at a later
date than the date of notification - Respondent argued that Applicant was issued with numerous warnings - Commission stated that the
test was whether there had been a 'fair go all round', which there had been - Further, Commission concluded that there had been
nothing demonstrated before it which would indicate there had been any unfairness and that the dismissal took effect from the time the
Applicant was notified - Dismissed - Mr S Balagopalan -v- Competitive Foods Pty Ltd (Trading as Hungry Jack's) Competitive Foods
Pty Ltd - APPL 1513 of 2002 - GREGOR C - 10/02/03 - Food Retailing..................................................................................................

575

Application re unfair dismissal seeking compensation and reinstatement - Applicant argued that the complaints leading to the dismissal
were unfounded - Respondent argued that the Applicant was warned twice and had been afforded procedural fairness - Commission
found that it was understandable and probable that the Respondent would have formed the view that they no longer had confidence in
the Applicant and that the trust between employer and employee had broken down and the duty to patients had to be put first Dismissed - Mr D Balchand -v- Mayne Health, trading as Joondalup Health Campus - APPL 383 of 2002 - WOOD C - 28/02/03 Health Services ..........................................................................................................................................................................................

577

Application re unfair dismissal and contractual entitlements - Applicant argued that termination was unfair because she was given
insufficient notice and was harsh in the way it was effected and sought compensation - Respondent argued that the reason to terminate
Applicant's contract of employment was due to a redundancy situation and the process of effecting Applicant's termination was not
unfair - Commission found that Applicant was terminated for a valid reason but was not given adequate notice due to the termination,
the actual notice was too short and unreasonable - Further, Commission found that reinstatement was impracticable and awarded
compensation - Upheld and Order Issued - Ms R Clements -v- Caldera Nominees Pty Ltd ABN 96276831947 T/as Harrington Brokers
- APPL 1093 of 2002 - HARRISON C - 28/02/03 - Insurance...................................................................................................................

587

Application re unfair dismissal - Applicant argued that his termination was both procedurally and substantively unfair and was not a
genuine redundancy - Applicant argued that there were no warnings about the impending redundancy and that requirements under the
Minimum Conditions of Employment Act 1993 were not complied with - Respondent argued that the Applicant had not demonstrated
that another employee should have been chosen for redundancy instead of him and that MCE Act had been complied with Commission found that redundancy itself is a sufficient reason for dismissal and that not every denial of procedural fairness will entitle
an employee to a remedy - Commission found that termination was effected in an unfair manner and awarded Applicant payment for
failure for compliance with MCE Act - Granted in Part - Mr AJ Evans -v- Theiss Pty Ltd - APPL 707 of 2002 - HARRISON C 14/02/03 - General Construction ................................................................................................................................................................

591

Application re unfair dismissal and contractual entitlements - Applicant argued that she was given insufficient notice of termination and
was owed annual leave payments after having been forced to resign - Respondent argued that Applicant resigned of her own volition
and therefore, was not entitled to notice or annual leave entitlements - Commission found that Applicant resigned of her own volition
and not through actions by Respondent calculated to seriously damage the relationship of confidence and trust between parties Commission found there was no constructive dismissal and Applicant was therefore not entitled to notice or annual leave payments Dismissed - Mrs GFJ Greaves -v- The Sisters of Mercy Perth (Amalgamated) Inc trading as Santa Maria College - APPL 691 of 2002 HARRISON C - 20/02/03 - Accommodatn, Cafes&Restaurants................................................................................................................

596

Application re unfair dismissal seeking to amend particulars of claim - Applicant argued that she had no choice but to cease immediately as
her equipment was taken away from her and sought to amend the date of termination - Respondent argued that application was lodged
outside of the 28 day time limit - Commission found that there was no mutual agreement between the parties to waive the notice period
and that Applicant was not given a choice in the matter because of the actions and requirements of the Respondent - Further,
Commission accepted the Applicant's amendment to change the date of termination and concluded that the application was lodged out
of time - Order Issued - Mrs PT Hicks -v- Western Australian Local Government Association - APPL 1525 of 2002 - SCOTT C 21/02/03 - Other Services ..........................................................................................................................................................................

603

Application re unfair dismissal - Applicant argued that he understood to be employed under a registered workplace agreement when
terminated and thus filed a claim in the Industrial Magistrate's Court where a jurisdictional argument arose and the Industrial
Magistrate found there was no registered workplace agreement - Respondent opposed the application and argued that that Commission
had no jurisdiction to deal with matter - Commission found that application was lodged 41 days after matter was unsuccessful in the
Industrial Magistrate's Court and there was no valid reason for the delay thus it was dismissed for want of jurisdiction - Dismissed for
want of jurisdiction - Mr GW Rogers -v- DMW Constructions Pty Ltd - APPL 1833 of 2002 - HARRISON C - 05/03/03 Construction Trade Services ......................................................................................................................................................................

606

Application re unfair dismissal - Applicant argued that Respondent had breached section 41 of the Minimum Conditions of Employment
Act 1993 in that it did not properly discuss or inform Applicant of its decision to restructure, did not provide proper criteria for
assessing who was to be made redundant and that another employee should have been made redundant instead of Applicant Respondent argued that there was no procedural unfairness in the redundancy as Applicant was advised soon after the decision was
made, was offered outplacement assistance and was paid a generous redundancy payment - Commission found that there was no
breach by Respondent of section 41 of the Minimum Conditions of Employment Act to warrant a finding of unfair dismissal Dismissed - Ms AV Ross -v- Diamond Offshore General Company - APPL 1133 of 2002 - WOOD C - 07/03/03 - Other Services ........

608

Application re unfair dismissal seeking Orders pursuant to s.23A of the I.R. Act - Applicant argued that there was no notice given Respondent argued that Applicant was consistently late for work and that complaints had been made about his driving habits Commission found that Applicant had not discharged his onus of proof, that he had failed to work out the notice period and had
therefore abandoned the contract of employment and that it had no jurisdiction to hear the claim - Dismissed - Mr TW Scott -v Woodsies Windscreens - APPL 1607 of 2002 - GREGOR C - 14/02/03 - Machinery & Equipment Mfg..................................................
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Application re unfair dismissal - Applicant incorrectly lodged application in Industrial Magistrates Court and sought to remedy this Respondent opposed the claim and argued that s.29(3) has application only in respect to dismissals effected subsequent to the
enactment of enabling legislation - Commission found that there was no power for it to direct the Industrial Magistrates Court to remit
the matter to this Commission as it did not have jurisdiction, despite the potential injustice to the Applicant - Dismissed - Mr J
Thomson -v- St Barbara Mines Limited - APPL 1655 of 2002 - GREGOR C - 11/02/02 - Other Services ...............................................
1
Appeal against Decision of Full Bench (82WAIG212) re dismissed appeal in respect of an unfair dismissal claim - Appellant argued inter
alia, that the Full Bench erred in law in failing to give proper consideration to and provide adequate reasons for two findings in
particular, namely, that the requirements of the Minimum Conditions of Employment Act were complied with, and that the appellant
waived his right to discuss the adverse effects of his redundancy at the meeting of the 18 May 2000 - Industrial Appeal Court reviewed
authorities, Acts and evidence and found, inter alia, that the Appellant was entitled to succeed in his appeal in respect of his contention
that Respondent employer failed to comply with his obligation to inform and discuss imposed upon the employer by s.41 of the MCE
Act and that it was appropriate for the decisions made by the Commissioner and the Full Bench to be set aside and remitted to
Commissioner Wood for a determination to be made as to whether the Appellant was entitled to relief having regard to the reasons of
the Industrial Appeal Court - Upheld and Remitted - Mr GE Garbett -v- Midland Brick Company Pty Ltd - IAC 3 of 2002 - Industrial
Appeal Court - 10/03/03 - Non-Metallic Min Product Mfg ........................................................................................................................
2
Appeal against Decision of Commission (82WAIG2690) re unfair dismissal and contractual entitlements - Solicitors for the Respondent
wrote to the Commission requesting that the figure of compensation as contained in the Order of the Full Bench be amended because it
was an incorrect figure and did not reflect the reasons for decision of the Full Bench - Full Bench concluded that pursuant to
s.27(1)(m), it had jurisdiction to correct the order because the matter was still before the Commission until the 'slip rule error' in its
order was corrected to reflect its decision - Supplementary Reasons for Decision and Correcting Order Issued - Mr I Adriansz -vEPath WA Pty Ltd - FBA 48 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 28/03/03 - Health Services.................
2
Appeal against Decision of Commission (82WAIG3011) re unfair dismissal and contractual entitlements - Appellant argued that the
Commissioner erred in having grave reservations about the evidence given by Applicant and that Commissioner erred in having no
hesitation in preferring the evidence of Respondent to that of Appellant - Further, Commissioner erred in fact in finding that the written
contracts were identical except for the commencement and expiry dates and erred in not finding that the true contract between the
parties was a single ongoing contract of employment - Respondent opposed the appeal - Full Bench found that there was clear evidence
that Appellant had entered and knew he had entered separate fixed term contracts which he recognised as did other witnesses as being
different from permanent - Further, Full Bench found that there was no error in the decision in the first instance and that Commissioner
correctly found that there was no dismissal and therefore the Commission was without jurisdiction and the appeal was dismissed Dismissed - Mr R Gallotti -v- Argyle Diamond Mines Pty Ltd Trading as Argyle Diamonds - FBA 50 of 2002 - Full Bench SHARKEY P/COLEMAN CC/BEECH SC - 13/03/03 - Other Mining......................................................................................................
2
Appeal against Decision of Commission (82WAIG3020) re unfair dismissal and contractual entitlements - Appellant argued that
Commissioner erred in not finding that the dismissal was wrongful and erred in holding that there were implied in the Appellant's
contract of employment the terms and conditions of Respondent's drug and alcohol policy - Further, Commissioner erred in not finding
the Respondent's direction that Appellant undergo a random drug and alcohol test was unlawful and unreasonable and its subsequent
conduct was unlawful, unreasonable and unfair and that Commissioner erred in not holding that the dismissal was harsh, oppressive or
unfair - Respondent opposed the appeal - Full Bench found that Appellant's employment was governed by the Award and was harshly,
oppressively or unfairly dismissed and that Commission should have found the Respondent had effected an unfair dismissal - Further,
Full Bench found that the grounds were made out and that Full Bench was entitled to substitute the exercise of its discretion for that of
the Commission at first instance applying the findings that should have been made - Appeal upheld and decision at first instance
suspended and remitted to a Commissioner - Ms DCD Larkin -v- Boral Construction Materials Group Ltd - FBA 49 of 2002 - Full
Bench - SHARKEY P/COLEMAN CC/BEECH SC - 20/03/03 - Other Mining.........................................................................................
Complaints re unfair dismissal - Claimants argued inter alia, that Respondent failed to give them an opportunity to defend or rebut any
allegations of misconduct justifying dismissal, and sought reinstatement together with the recovery of remuneration lost - Respondent
denied allegations and denied that it had failed to afford procedural fairness - Further, Respondent argued that the actions constituted
gross misconduct, that the dismissal was justified and not harsh or oppressive and that Claimants were not entitled to the amounts
claimed or any amounts at all - Industrial Magistrate reviewed authorities, Acts and Regulations and found that the decision to
terminate resulted directly from the raising of the safety issue, that the decision was made without merit and it was harsh, oppressive
and unfair - Further, IM found that the factual circumstances which reflect the actual operation of the contractual relationship
demonstrated that the employment relationship was a casual one, that the continuing relationship between the Claimants and
Respondent did not in law evince a continuing contract and that it was without jurisdiction to hear and determine the claims - Reasons
for Decision Issued - Mr LJA Clark -v- Marine Fire & Security Pty Ltd - M 363,364 of 2001 - Industrial Magistrate - Cicchini IM 27/03/03 - Other Business Services ............................................................................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that the dismissal was unfair because safety issues were
never raised and were not an issue and sought compensation - Further, Applicant sought benefits under his contract of employment in
relation to notice of termination - Respondent denied Applicant was unfairly terminated and argued that Applicant was not due any
monies pursuant to his contract of employment - Further, Respondent argued that it was appropriate to terminate Applicant's contract
of employment as Applicant continually defied instructions and had received adequate warnings regarding his performance and safety
record - Commission found Respondent may have had some concerns about aspects of the Applicant's performance however these
concerns were never relayed to the Applicant and there was no warning - Further Commission found that there was no substantive
reason for the termination of Applicant's contract of service which was procedurally unfair and that Applicant was not given sufficient
opportunity to respond to the allegations against him - Commission found that Applicant was unfairly terminated and awarded
compensation and was also awarded contractual benefits which consisted of underpayment of notice and vehicle expenses - Upheld,
compensation awarded and contractual benefits partially granted - Mr A Cockram -v- Emporio Homes Pty Ltd, Patricia Edingertha
Emporio Property Consultants - APPL 1043 of 2002 - HARRISON C - 18/03/03 - General Construction ................................................
Application re harsh, oppressive and unfair dismissal seeking compensation - Applicant argued that she did not resign from her
employment but was unfairly dismissed because of an accusation of theft - Respondent argued that he was not accusing Applicant of
any wrongdoing, that he requested Applicant to drop off the keys after Applicant advised him that she was finishing because she was
starting a new job - Commission reviewed authorities and found on evidence that Applicant was dismissed and the dismissal was harsh
oppressive and unfair - Further, with regard to compensation, Commission found that in the absence of any evidence to make findings,
it was not open to determine any compensation for loss as the Applicant had failed to establish it - Declaration Issued - Ms SE Dunn v- Brian Bentley and Pauline Bentley and Joseph Sherlock in partnership T/A Video Ezy Woodbridge - APPL 1192 of 2002 KENNER C - 04/04/03 - Personal Services................................................................................................................................................
Application re unfair dismissal - Applicant argued that dismissal was unfair because of the manner it was conducted, that she felt
humiliated and devastated by her treatment by Respondent, and that she was also not given any notice or opportunity to discuss the
matter - Respondent argued that Applicant had been made redundant effective immediately as there was no other roles available for her
in the organisation, that she was paid four weeks' redundancy payment and that the redundancy was genuine - Commission found that
Applicant was unfairly dismissed as the Minimum Conditions of Employment Act had not been complied with in a number of respects
- Further, Commission found that reinstatement was impracticable and ordered that Applicant be paid notice payment, compensation
and injury - Upheld and Order Issued - Ms JL Fitzgerald -v- Telis Pty Ltd - APPL 576 of 2002 - HARRISON C - 20/03/03 - Other
Services ......................................................................................................................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and that there was a contract
of employment in place which had been breached - Further, Applicant argued that after a workplace accident had occurred he was
removed from the mine site and not offered any further work - Respondent argued that there was no requirement for Applicant to
return to the mine site and that ongoing offers of a similar nature were made - Commission found that contract of employment came to
an end by frustration, by the operation that the contract was brought to an end beyond the Respondent's control - Further, Commission
was not persuaded that in all the circumstances the Respondent did other than treat the Applicant fairly - Dismissed - Mr DW Helier v- Belminco Pty Ltd - APPL 1255 of 2001 - KENNER C - 06/12/02 - Services to Mining........................................................................
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Application re unfair dismissal and contractual entitlements - Applicant argued that Respondent's conduct evinced an intention to force him
to resign and that he was left no option but to resign and that Respondent had breached a fundamental condition of the contract of
employment in that it had failed to administer the bonus and failed to pay entitlements owed - Respondent argued that Applicant had
tendered his resignation which was accepted and that the letter of resignation did not indicate any specific problems - Commission
found that Applicant had tendered his resignation, that there was no linkage between the resignation and the bonus and Respondent did
not breach the contract of employment - Further, Commission found that Respondent owed Applicant two days annual leave - Order
Issued - Mr PA Hirschberg -v- Logica Pty Ltd - APPL 1518 of 2002 - SCOTT C - 07/03/03 - Health Services........................................

1043

Application re unfair dismissal and contractual entitlements - Applicant argued that employment terminated without notice on his return
from holidays and found upon a visit for severance pay a new manager had been appointed - Applicant sought compensation and the
reimbursement of court costs - Respondent failed to appear - Commission reviewed authorities and found that Applicant was
terminated, that he was denied procedural fairness as no warnings were given to him, that no notice was given to him that he was to be
terminated nor was the Applicant paid any monies in lieu of notice on termination, nor was the Applicant given the opportunity to
discuss the Respondent's view that it could no longer afford to pay the Applicant - Further, Commission found that Applicant was
unfairly terminated both substantively and procedurally and awarded compensation in lieu of reinstatement, and denied benefits Commission was not satisfied that the circumstances of this matter were such as to warrant an order for costs against the Respondent Upheld and Order Issued - Mr SN Kirkham -v- Premium Partners Pty Ltd t/as Allsteel Designs - APPL 1130 of 2002 - HARRISON C
- 28/03/03 - General Construction..............................................................................................................................................................

1050

Application re unfair dismissal - Applicant argued that application was lodged out of time because he found the termination disturbing
which led to the delay in lodging the application - Respondent argued that Applicant was made redundant - Commission found that
there was no acceptable explanation for the delay and dismissed the application - Dismissed - Mr J Rodriguez -v- Parks Industries Pty
Ltd - APPL 255 of 2003 - BEECH SC - 28/03/03 - Other Services ...........................................................................................................

1053

Application re unfair dismissal and contractual entitlements - Respondent raised preliminary issue re Applicant incorrectly naming
Respondent in the notice of application - Application by Applicant seeking to amend the Respondent's name was granted - Applicant
argued that she had to resign after being terminated in order to obtain alternative employment and to ensure that Respondent would not
claim commissions due to her for sales completed following her termination - Applicant argued that no issue was raised with her about
any lack of co-operation between her and the other employees - Respondent denied that Applicant was unfairly terminated and argued
that she resigned from her employment on her own volition - Further, Respondent argued that the commission claimed by Applicant
was incorrect and counter proposed with a different quantum - Commission found on evidence that Applicant resigned of her own
volition, thus no termination took place, and that Commission lacked jurisdiction to deal with this part of the application - Further,
based on Respondent's contention that monies was owed to Applicant, Commission awarded the Applicant claim for benefits under her
contract of employment - Dismissed for want of jurisdiction and application for contractual benefits partially allowed - Mrs MA
Trimboli -v- Cusma Corporation Pty Ltd t/as Cusma Property Consultants - APPL 1276 of 2002 - HARRISON C - 28/03/03 - Property
Services .....................................................................................................................................................................................................

1055

Application re unfair dismissal - Applicant argued that the application was lodged in the wrong jurisdiction as a result of the Commission's
Registry giving him incorrect advice and incorrect forms to fill in which led to an application being filed in the Federal jurisdiction Respondent argued that Applicant's explanation for the delay in lodging an application in the WAIRC was unacceptable and that
Applicant did not make sufficient inquiries and also had the opportunity to lodge a claim in the WAIRC within the specified time Commission found that Applicant did have advice that his initial application was lodged in the wrong jurisdiction but chose not to file
an application in the WAIRC until the AIRC application was finally disposed - Further, Commission found that the onus was with
Applicant to ensure that designated time frames are met - Dismissed - Mr R Turner -v- Air Liquide WA - APPL 1835 of 2002 HARRISON C - 28/03/03 - Electricity and Gas Supply.............................................................................................................................

1059

Application re unfair dismissal seeking extension of time - Applicant argued that circumstances surrounding the resignation amount to a
dismissal of him by the Respondent - Further, Applicant argued that after the dismissal he could not afford the filing fee hence the
delay in lodging his application - Commission applying the Principles set out in Azzalini's Case (ibid) found the length of the delay
was not justifiable on the evidence before the Commission - Further, Commission found on Applicant's own evidence, that Applicant
was not dismissed from his employment but left it voluntarily, therefore, there had been no dismissal to attract the jurisdiction in the
Commission - Commission also found that Applicant's case would have no prospect to success and that it would be fair not to accept
an application out of time in these circumstances - Dismissed - Mr P Scott -v- Sealcorp Holdings Limited (ABN 28 009 143 597) APPL 289 of 2003 - GREGOR C - 01/04/03 – Insurance ..........................................................................................................................

1070

2

Appeal against Decision of Commission (unreported) re unfair dismissal - No steps had been taken by Appellant to proceed with the
appeal - Full Bench on its own motion according to Practice Note 2 of 2000, required by notice to the parties to submit to the
Commission in writing, should they wish to do so, whether the appeal should be dismissed there having been no steps taken to advance
it for a period of 12 months - No submissions had been received, on behalf of Appellant - Written submissions had been received on
behalf of the Respondent - Full Bench unanimously found inter alia, that the equity, good conscience and substantial merits of the case
required that the case be dismissed and more particularly, it was not in the public interest that a matter which had not been prosecuted
for such an inordinate period of time, should not be dismissed (see s.26(1)(a) and s.27(1)(a)(ii) of the Act) - Dismissed for want of
prosecution - Mr G De Freitas -v- Youanmi Site Service Road Train Bulk Haulage - FBA 15 of 2002 - Full Bench - SHARKEY
P/SCOTT C/WOOD C - 06/05/03 - Road Transport ..................................................................................................................................

1129

2

Appeal against Decision of Commission (81WAIG1413) re unfair dismissal - On the day of the hearing Full Bench was advised by the
Counsel for the Appellant that Appellant had died - Notwithstanding the opposition of the Agent for the Respondent, Full Bench
adjourned the matter to enable the solicitors for the estate to consider what ought to be done - Application was made to substitute
Appellant's wife as the executor of the will of the Appellant, as a party in lieu of the Appellant and application was not opposed - Full
Bench reviewed authorities, Acts and found inter alia, that the order to substitute the executor for the deceased as Appellant was both
necessary and required in order to serve the interests of justice, however, after the order for substitution was made, Appellant executor
applied for leave to discontinue the appeal and the application was not objected to and was granted - Granted - Mr JA Fuller -v- North
Beach Bowling Club - FBA 31 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 05/05/03 - Sport and Recreation ....

1131

2

Appeal against Decision of Commission (83WAIG168) re unfair dismissal - Appellant argued that the Learned Commissioner erred in his
findings, on numerous grounds relating to his employment relationship with the Respondent - Full Bench applied legal principles,
reviewed indicia and authorities cited therein to determine the totality and the true nature of the contract and found inter alia, that it
was open to the Commissioner at first instance to find, and the Commissioner should have found, that Appellant was an "employee"
within the meaning of the definition of "employee" in s.7(a) of the Act, because he was a person employed by an employer to do work
for hire or reward, and also because he was, within the meaning of the definition in s.7(b) of the Act, at all material times, a person
whose usual status was that of an employee - Further, Full Bench found that Respondent was an employer because it was at all material
times a company employing one or more employees, some of whom were not the Appellant, and that should have been so found - Full
Bench found that the matter before the Commissioner was therefore an industrial matter as defined, and he was entitled to take
cognisance of it pursuant to s.23 and s.29 of the Act - Upheld, Decision at first instance suspended and matter remitted to the
Commission at first instance - Mr B Ryder -v- Beaulieu of Australia Limited - FBA 2 of 2003 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 29/04/03 - Personal & Household Good W/sg.......................................................................................

1133

Application re unfair dismissal seeking compensation - Applicant argued he believed he went about his job is a safe manner, the respondent
did not raise any complaints about his approach to work although on a number of occasions safety had been brought to his attention
and he was not given an opportunity to explain his story - Respondent argued the applicant's performance was acceptable except his
attitude to safety and because of continued breaches of safety in the best interests of work colleagues and in accordance with the
Respondent's duty of care the applicant was dismissed - Commission found that the applicant knew that there were concerns held by
the respondent in regard to safety issues and even though the termination was procedurally flawed, the termination could not be
categorised as harsh, oppressive or unfair - Dismissed - Mr JSM Babbage -v- Tony Sadler Pty Ltd - APPL 1764 of 2002 - GREGOR C
- 05/05/03 - Personal & Household Good Retailing ...................................................................................................................................
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Application re unfair dismissal and denied contractual entitlements - Applicant argued the dismissal was unfair as the respondents refused
to re-engage him upon his return from leave, that he made several attempts to contact the respondents to advise them of his availability
for work upon his return from leave and that he should be paid denied contractual entitlements, pay in lieu of notice, reimbursement for
fuel and purchases of materials and pro rata annual leave - Respondents argued they did not dismiss applicant, that his employment
was of a casual nature, he did not regularly work 38 to 40 hours per week and that his employment was not covered by an award Further, that Applicant was not entitled to notice or pro-rata annual leave, that applicant did not make any arrangements to take a
period of leave and there was no indication from the applicant that he intended to return to work - Commission found inter alia, that in
the circumstances of there being no application to extend time then the application was automatically out of time, that applicant's
employment could not be regarded as casual for the purpose of any considerations of the employment contract coming to an end and as
the applicant bears the onus of proving his case, and as Commission was unable to conclude in his favour, on the basis of the evidence
having equal weight, then unfortunately for the applicant his case in respect of the unfair dismissal claim must fail - Further,
Commission found that the claim for denied contractual entitlements and re-imbursement of expense of purchasing materials had been
made out - Ordered Accordingly - Mr JG Bethell -v- Peter Raymond & Caroline A Hunt trading as PR Hunt Builders - APPL 1724 of
2002 - SCOTT C - 08/04/03 - Construction Trade Services .......................................................................................................................

1181

Application for extension of time to file application for harsh, oppressive and unfair dismissal - Applicant argued that the delay in lodging
her application was due to Christmas break, that she wanted to prove that termination was in fact a true redundancy and that the work
continued to be performed by someone else - Respondent argued that due to the economic situation there was a downturn in business at
that time and needed to make the position redundant - Commission found on evidence that while the employer did not follow all
appropriate processes, Applicant's position was in fact redundant and that the rationale for Applicant's delay in lodging her application
was not reasonable, therefore the referral out of time was not accepted - Dismissed - Ms B Bryant -v- Boomerang Paper WA Pty Ltd APPL 162 of 2003 - WOOD C - 25/03/03 - Paper Manufacturing .............................................................................................................

1188

Application for leave to amend Notice of Answer and Counter Proposal re an unfair dismissal claim - Respondent sought leave to amend
certain paragraphs of the Notice of Answer and Counter Proposal and to further insert a counter-claim - Applicant did not object to
certain paragraphs of the amended Notice of Answer and opposed other paragraphs - Commission found inter alia, that there will be a
prejudice to the applicant if certain paragraphs were amended and ordered that other than paragraph 1.3 and item 2, leave was granted
to the respondent to substitute the schedule to the Notice of Answer and Counter Proposal as presented to the Commission on 1/4/2003
- Granted in Part - Applicant subsequently sought from the Commission an order dismissing the application - Dismissed - Mr TH
Cameron -v- Boston Scientific Pty Ltd ACN 071 676 063 - APPL 2084 of 2002 - BEECH SC - 04/04/03 - Health Services....................

1189

Application for extension of time to file application re unfair dismissal - Applicant argued the Commission ought to accept the application
out of time as he was unable to get representation from Solicitors prior to 17 January 2003 due to the Christmas period, he was
unaware of the 28 day time limit to lodge a claim in the Commission and he would suffer material prejudice if he was not able to
proceed with him claim - Commission found that it would be unfair not to extend time in the present case therefore an order was made
to accept the Applicant's application and the matter referred by the Commission to a Deputy Registrar for conciliation pursuant to s.32
of the Act - Granted - Mr B Carrington -v- Perth 4WD Wreckers Pty Ltd trading as The Perth 4WD Centre - APPL 99 of 2003 KENNER C - 28/03/03 - Machining and Motor Veh Wholesaling .............................................................................................................

1192

Application for extension of time to file application re unfair dismissal - Applicant argued the delay came as a miscalculation by his legal
representative and that his case was not a genuine redundancy but dismissal had occurred following safety concerns - Respondent
argued that no safety issues had been raised by Applicant while working on the project completed immediately prior to the redundancy
- Commission found there was an acceptable explanation for the delay, that the interest of justice outweigh the prejudice to the
employer and that it would be unfair not to accept the application - Granted - Mr P Dawson -v- Devaugh Pty Ltd ABN 73 008 792 265
- APPL 175 of 2003 - COLEMAN CC - 10/04/03 - Construction Trade Services ......................................................................................

1194

Application for extension of time to file application re unfair dismissal - Applicant argued the reason for delay in lodging the application
was he was given incorrect information by the Department of Consumer and Employment Protection, the 28 day period was a mere
technicality and the Applicant took steps to make it clear to the Respondent that he contested the dismissal and was intending to lodge
an application - Respondent argued there was no notification by the Applicant that he intended to contest his dismissal and that it was
prejudiced, as a potential key witness that was available if the application had been made within time was no longer in the country and
unavailable - Commission found that the application was 98 days out of time and the Applicant did not show that there was an
acceptable explanation for the delay in lodging his application and an order was issued dismissing the application - Dismissed - Mr V
Dimitriou -v- Energy World Corporation Limited - APPL 360 of 2003 - BEECH SC - 22/04/03 - Other Services ....................................

1195

Application for extension of time to file an application re unfair dismissal - Applicant argued his application was filed out of time as he
understood he had one month to lodge his application, not 28 days, that he did not have the money to lodge his claim until his son
commenced work and he was able to borrow the money - Commission accepted the reasons for the delay and found that the delay was
small and would not cause any prejudice to the respondent - Granted - Mr DW Evans -v- Jim Catchpole Civil Infrastructure - APPL
1763 of 2002 - WOOD C - 12/12/02 - General Construction......................................................................................................................

1197

Application re unfair dismissal seeking compensation - Applicant argued that she was not aware of formal disciplinary proceedings against
her, she was not warned of the consequences of her alleged poor performance, she did not receive any written warnings, was not
advised that her employment was in jeopardy, she was dismissed whilst on sick leave and the dismissal therefore was unlawful Respondent argued that the Applicant was dismissed as she did not assist the Industrial Officer as required in her contract, did not
attend for work during her required hours, shed was away from work during the day without authorisation or advising anyone and that
she was seeking to repudiate her contract - Commission found the Applicant's treatment fell short of any sense of fairness, was not in
accordance with her contract of employment, that dismissal was unfair and an order was issued awarding compensation - Order Issued
- Ms M Hunter -v- Curtin Academic Staff Association - APPL 933 of 2002 - WOOD C - 08/04/03 - Education.......................................

1204

Application re unfair dismissal seeking compensation - Applicant argued she was unfairly dismissed by the respondent as a consequence of
the disclosure of a federal police clearance - Respondent argued that the applicant was not unfairly dismissed and denies that it
employed the applicant on the basis of what is described as a conditional offer of employment - Commission found that applicant was
offered employment by the respondent, that the employment offer was conditional upon the satisfaction of a term that a federal police
clearance was furnished by applicant and that it was open for the respondent to withdraw the offer on the basis that the condition
precedent in the contract was not satisfied - Dismissed - Mrs JL Issit -v- Synergy - APPL 1459 of 2002 - KENNER C - 07/03/03 Business Services .......................................................................................................................................................................................

1212

Application re unfair dismissal - Applicant argued she was unfairly dismissed because of an injury, which meant she could not carry out her
duties 100% - Respondent argued that his concept of a trial period was that at any point the Applicant and company could part and
once it realised there was no point in carrying on until the end of the trial period, Applicant was advised of its decision - Commission
found on evidence that Applicant was not dismissed because of injury and that in the context of a probationary employment the
Respondent was within its rights not to continue with the probationary period - Dismissed - Mrs K Lecaude -v- Trident Produce Pty
Ltd - APPL 1793 of 2002 - BEECH SC - 09/04/03 - Food, Beverage and Tobacco Mfg............................................................................

1214

Application re unfair dismissal and contractual entitlements seeking two seeks' pay in lieu of notice - Applicant argued that he was
threatened by Respondent to resign immediately otherwise monies owed to him would be withheld, was not allowed to work out his
notice period, was given no warnings about his performance and his termination was unfair as no proper process was followed in
effecting the termination - Respondent argued that there was no dismissal, that Applicant resigned of his own volition and as Applicant
resigned, no notice period was due - Commission reviewed authorities and found that Applicant was terminated at the instigation of the
employer, thus a dismissal did take place - Further, Commission found that the Applicant was denied procedural fairness, that he was
not given notice of his termination, that he was not given opportunity to respond to the issues, therefore termination was both
substantively and procedurally - Commission awarded payment of two weeks' notice in accordance with the Award and also awarded
compensation for loss - Upheld and Orders Issued - Mr ALC Lewis -v- Eastmere Nominees Pty Ltd - APPL 1377 of 2002 HARRISON C - 04/04/03...........................................................................................................................................................................

1218

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1649

CUMULATIVE DIGEST—continued
Page
TERMINATION—continued
Application for extension of time to file application re unfair dismissal and denied contractual entitlements - Applicant argued that the
application was not filed as he awaited a response from the respondent to a letter sent by his Solicitor to the respondent - Respondent
argued there would be a prejudice to the respondent if the matter were to proceed in the circumstances of the delay given that the
respondent did not have advice of the intention of the applicant to lodge a claim until some three months after the applicant's dismissal
- Commission found the reason for delay in the circumstances of the applicant having legal advice and prompting from the
Commission was not adequate and the applicant has not met the obligation that falls to him to prosecute his claim with appropriate
diligence and an order was issued dismissing the application - Dismissed - Mr MW Leyssenaar -v- Darren Bracewell, Seagate
Holdings Pty Ltd - APPL 127 of 2003 - SCOTT C - 14/04/03 - Other Services ........................................................................................

1221

Application re unfair dismissal - Applicant argued he had difficulty contacting his solicitor, that telephone calls had not been returned and
he assumed the solicitor would deal with the service of the application - No appearance on behalf of the respondent - Commission
found a six week period had elapsed since the applicant had filed the application in the Commission and when he contacted a solicitor,
that applicant had not responded to communication from the Commission, therefore he was entirely responsible for the lack of service
of the application - Dismissed - Mr AG McGuire -v- Liz Baggeta of Millennium Inorganic Chemicals - APPL 245 of 2003 - SCOTT C
- 12/05/03 - Other Manufacturing ..............................................................................................................................................................

1223

Application re unfair dismissal - Applicant argued that the respondent had reacted aggressively to a query from her regarding the amount of
wages she was paid and she was dismissed - Respondent argued he did not dismiss the applicant, she was a casual employee, she was
not doing the cleaning work requested and he was aware of a rumour that the applicant was looking for work elsewhere - Commission
found inter alia, that applicant was unfairly dismissed, that reinstatement was impracticable and awarded compensation - Granted - Ms
RA Napoli -v- Kamel Lebeidi - Sugar Gum Restaurant - APPL 1778 of 1998 - BEECH SC - 08/02/99 - Accommodation, Cafes &
Restaurants ................................................................................................................................................................................................

1242

Application re unfair dismissal seeking extension of time pursuant to s.29(3) of the I.R. Act - Applicant argued that she was aware of the 28
day time limit at the time that she contemplated taking these proceedings, but that some personal factors and some health factors were
relevant to the delay that took place - Commission applied legal principles and found that the length of the delay was substantial, and
although it appeared from the Applicant that she would contest the employer's decision, from the date of termination, no further steps
were taken by her to put the Respondent on notice that the dismissal was being contested - Further, Commission found that if it was to
accept the application for extension of time, then there may be some prejudice occasioned upon Respondent, therefore, it was not
persuaded that it ought exercise its discretion to receive the application out of time in the present circumstances - Dismissed for want
of jurisdiction - Ms JS Palmer -v- Mr D Palumbo - APPL 26 of 2003 - KENNER C - 01/04/3003 - Food Retailing.................................

1245

Application for extension of time to file an application re unfair dismissal - Applicant argued that upon receiving advice from a government
department she did commence an application in the Equal Opportunity Commission very promptly, that in subsequent to a discussion
with a person at the EOC, she was advised that she could commence proceedings in this Commission and that at no time was she aware
of the 28 day time limit to lodge an application - Commission found on evidence that applicant had acted promptly on all advice given
to her, that she was unaware of the 28 day time limit and that the respondent was not able to inform the Commission of any prejudice
beyond that which would normally be expected, that is, the prejudice of having to defend proceedings brought against it - Granted - LI
Pearce -v- Tomlinson Ltd - APPL 90 of 2003 - KENNER C - 11/04/03 ....................................................................................................

1247

Application re unfair dismissal seeking compensation - Applicant argued that he was not experienced in the housing side of the business
and did not get adequate assistance from Respondent, that he was dismissed suddenly without any warning and that he was very
agitated by this and would not accept the alternative offer of erecting sheds - Respondent argued that Applicant experienced some
difficulties with the job but that Respondent did not discuss these with him, that Applicant was taking advantage of the position,
therefore, Respondent thought it would be better for the business if Respondent assumed the duties which Applicant was employed for
and offer Applicant alternative position of erecting sheds - Commission reviewed authorities and found on evidence that Applicant
used his position as an employee to gain an advantage to which he was not entitled, that Applicant breached his duty to his employer
and the trust the employer held in him as a manager in the business, therefore, Applicant's dismissal was not unfair - Dismissed - Mr
KR Pense -v- Gregory James Reilly - APPL 1055 of 2002 - WOOD C - 17/04/03 - Other Manufacturing................................................

1248

Application for adjournment re unfair dismissal and contractual entitlements - Applicant argued he had to change his representation and had
attempted to collect evidence from the respondent, that respondent holds records that will establish his application, that respondent had
refused to supply information in this respect and it was necessary for his agent to seek to summons witnesses and obtain disclosure of
documents - Respondent argued that the dismissal was due to the downturn in trade, that this application had caused him lots of stress
and he would not want such a lengthy period of time to pass before the matter was resolved - Commission found that applicant had
more than ample time to address the need to prepare for the hearing and that not to refuse the adjournment would cause injustice to the
respondent - Refused - Subsequently applicant advised the Commission that the issues had been resolved - Discontinued - Mr GR
Sampson -v- Albany Interiors Carpet Hotline - APPL 223 of 2001 - BEECH SC - 06/06/01 - Construction Trade Services.....................

1252

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued that Respondent had a history of
unfairness towards her and as a result of discussion on the last working day prior to her dismissal, she was informed by Respondent
that she was to be paid $13.00 per hour for all duties and that she could either accept it or "go and walk" - Applicant further argued that
she was not given any reason other than that she was not wanted any more - Respondent argued that as a casual employee Applicant
only had one hour's notice to leave her employment and she only had to be given one hour's notice of termination and that Applicant
breached her contract of employment by not working out her notice - Commission found on evidence that Applicant was a casual
employee, that Applicant's employment was terminated due to a restructure, however, Respondent's decision not to tell Applicant of
her dismissal until one hour before her rostered finishing time showed absolutely no consideration to the consequences for Applicant or
her circumstances - Further, Commission found that Applicant's dismissal, thought lawful, was nevertheless harsh, oppressive and
unfair, that reinstatement was impracticable and awarded compensation and contractual entitlements claim - Granted - Ms M Slatter -vCityfire Holdings Pty Ltd T/A Skaters on Ice - APPL 1495 of 2002 - BEECH SC - 15/04/03 - Sport and Recreation ..............................

1254

Application re unfair dismissal seeking compensation - Applicant argued he was not given any warning or any reason for his dismissal, that
there was no opportunity for discussion with the respondent about reduction of working hours or resolution of the issue - Respondent
argued the dismissal came about due to a history of bad work performance that caused the respondent to suffer financially, that the
financial pressures created by applicant were such it was no longer possible to employ him and at the same time deal with the
improvement of the respondent's financial circumstances - Commission found there were some malafidies in the conduct of the
respondent in respect to their answer to the claim for unfair dismissal - Further, that applicant was dismissed summarily, there was no
ground to support a dismissal for misconduct, therefore there was no ground on which to base summary termination and an order was
issued awarding compensation - Granted - Mr GC Sutton -v- Audio Visual Technical Services - APPL 398 of 2002 - GREGOR C 30/04/02 - Motion Picture Radio & TV Serv .............................................................................................................................................

1258

Application for extension of time to file an application re unfair dismissal - Applicant argued he was waiting until he received a Separation
Certificate from the respondent as he needed to know the reason the respondent relied upon to dismiss him - Commission accepted
applicant's explanation for the delay and found that the period of delay in filing was so short and whether or not there was a sufficiently
arguable case, the Applicant must be given the benefit of the doubts - Commission concluded that it intend to grant the extension for
the application to be dealt with by the Commission and in view of its comments about the unfair dismissal, it was appropriate that it
refer the matter to the Chief Commissioner for his consideration of reallocation to the Commission otherwise constituted - Granted Mr A Vanyi -v- Greg Turner (Director), Boston Technologies T/AS Copier Wholesale - APPL 319 of 2003 - KENNER C - 10/04/03 Machining and Motor Veh Whlslg.............................................................................................................................................................

1265
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Conference referred re alleged summary dismissal seeking compensation and denied contractual entitlements - Applicant Union argued that
employee was unfairly summarily dismissed following the tender of his resignation by the giving of one month's notice in writing to
the Respondent and that employee had a contractual entitlement to payment of overtime that arose out of his attendance at mandatory
company training - Respondent objected to and opposed the claims and argued that employee's refusal to be available to go offshore
whilst the contract remained on foot was unacceptable and Respondent had no alternative but to bring the employment to an end Commission reviewed authorities and found inter alia, that employee had not made out his claim for unfair dismissal because whilst
the employment contract remained on foot, the requirement to attend from time to time offshore, as part of his duties, was an essential
condition of his employment, that his refusal was deliberate or "wilful" and the effect of employee's repudiation was to say to the
Respondent he was only prepared to perform his contract of employment in a fundamentally different way to that which he was
obliged to do - Commission concluded that employee should be paid at time and one half for the Saturdays he attended the training
course, for the 24 hours on the out bound journey to France and 24 hours at double time for Sunday travel - Upheld in Part - The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Schlumberger Oilfield Australia Pty Ltd ABN
26003264597 - CR 39 of 2002 - KENNER C - 18/12/02 - Services to Mining...........................................................................................

1268

Appeal against decision to dismiss an employee - Appellant had not sought to prosecute her appeal - Public Service Appeal Board wrote to
Appellant seeking answers to a number of questions on issues relating to her appeal - No respond from Appellant was received by the
Board to ascertain why she had not proceeded with her appeal - PSAB found that Appellant would suffer no hardship if deprived of the
opportunity to pursue her appeal, and there was no explanation as to what prejudice if any she might suffer by not being able to
proceed - PSAB concluded that as Appellant had not responded at all and had not sought to prosecute the appeal after a period of 8
months from the date of filing of the appeal, that it was appropriate to order that the appeal be dismissed - Dismissed - Ms SM Almeida
-v- Commissioner, Main Roads Western Australia - PSAB 11 of 2002 - Public Service Appeal Board - SCOTT C - 14/04/03 Government Administration ......................................................................................................................................................................

1281

2

Appeal against Decision of Commission (83WAIG155) re dismissed claim for compensation - Appellant argued that the learned
Commissioner erred in law in dismissing his claim for compensation after finding that the termination of employment was unfair and
in that respect the Commission failed to properly assess his loss arising from the unfair dismissal and was in error in taking into
account entitlements paid by the respondent in the termination of employment arising from his redundancy - Appellant sought that
there be a payment of compensation by the respondent, assessed for the loss that he suffered from the date of dismissal to the date of
hearing - Full Bench applied legal principles and found that the Commissioner at first instance made no error in finding as she did, that
Appellant suffered no loss because of the amount which he was paid, and no loss could or should be found to have been established Further, Full Bench found that there was no error established in the exercise of the discretion and no ground of appeal had been made
out - Dismissed - Mr PJ Caffery -v- Chubb Security Australia Pty Ltd t/as Chubb Protective Services - FBA 54 of 2002 - Full Bench SHARKEY P/COLEMAN CC/BEECH SC - 01/05/03 - Personal and Other Services ...............................................................................

1381

2

Appeal against Decision of Commission (82WAIG3287) re unfair dismissal and contractual entitlements - Application by Appellant to
amend grounds of appeal was dismissed - Appellant argued that the learned Commissioner erred in fact and in law in finding that the
Appellant 'misconducted himself by not fulfilling the requirements of the job for which he claimed he had skills to undertake and for
which he was employed' and in finding that the Appellant's contract of employment provided for a salary of $60,000.00 per annum, to
be paid pro-rata for the period of the nine month contract - Further, Appellant sought that the appeal be upheld and order of the
Commission be set aside - Full Bench applied legal principles and found on evidence that the Commissioner was entitled and correct in
finding as she did, that there was no error at first instance, discretionary or otherwise established by Appellant and that no ground of
appeal was made out - Dismissed - Mr RA James -v- Australian Integration Management Services Corporation Pty Ltd - FBA 55 of
2002 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 23/05/03 - Other Services ...................................................................

1387

2

Appeal against Decision of Commission (83WAIG1053) re dismissed unfair dismissal claim lodged out of time - Appellant argued that the
learned Commissioner erred in law when having listed the Appellant's application for hearing he dismissed the application without
hearing or taking any evidence on oath - Appellant sought orders that the appeal be upheld and decision at first instance be suspended
and matter referred back to the Senior Commissioner - No appearance on behalf of the Respondent - Full Bench cited authorities and
found inter alia, that Appellant was not afforded procedural fairness or natural justice because findings were made which assessed
matters based on the mere plausibility of assertions of fact from the bar table instead of evidence on oath or affirmation subject to cross
-examination - Upheld, Decision at first instance suspended and the matter remitted to the Commission at first instance to be heard and
determined accordingly to law and the reasons of the Full Bench - Mr J Rodriguez -v- Parks Industries Pty Ltd - FBA 6 of 2003 - Full
Bench - SHARKEY P/KENNER C/WOOD C - 06/06/03 - Other Services................................................................................................

1395

Application re unfair dismissal and contractual entitlements - Applicant sought redundancy payment, accrued sick leave, long service leave
and payment for financial hardship due to his new job paying much lesser for the same work - Respondent argued that there was a
downturn at the time of dismissal, the Applicant was made redundant and Applicant was aware that he was to be made redundant Commission reviewed authorities and found on evidence that Applicant's application was 74 days out of time because the Applicant
lodged his application first in the Federal Commission and once he knew that there was a jurisdictional challenged to his application,
he took no further steps at that point in time to clarify his application, or to make the application in this Commission, therefore it would
not be unfair for his application not to be accepted out of time - Commission concluded that it had doubt that the claims for long
service leave and for financial hardship could be claimed and that it would convene a conference to deal with the matters in respect of
redundancy and sick leave which are claimed as contractual benefits - Referral out of time not accepted - Order Issued - MR RS Brown
-v- RCR Tomlinson Ltd - APPL 231 of 2003 - WOOD C - 12/05/03 - Motor Vehicle Rtlg & Services.....................................................

1484

Application re unfair dismissal - Applicant denied that she committed any misconduct, on the contrary she acted in accordance with her
professional judgement at all times and with as much consultation as she was able to arrange with her employer during a period of
crisis in dealing with a family - Respondent argued the Applicant did not clarify to other agencies she was acting in her own capacity,
she inappropriately used a government vehicle, she attended a house without a police escort, entered into premises and this was a high
risk activity and was in contradiction of the employer's policy and procedures - Respondent further argued the Applicant could have
placed the employer in jeopardy of legal actions by her conduct and she was not contactable throughout the duration of her actions on
Sunday, 8 September 2002 - Commission found inter alia, the Applicant was summarily dismissed, that her dismissal was
misconceived and unfair because it lacked the necessary ingredient of a fair go all round - Reinstated and compensation awarded Ordered Accordingly - Mrs IM Curtois -v- Wonthella House Inc - APPL 1816,1927 of 2002 - GREGOR C - 07/05/03 - Community
Services ......................................................................................................................................................................................................

1486

Application re harsh, oppressive and unfair dismissal - Respondent submitted that it suggested that the process of handling customer
complaints needed to change from a "best practice" perspective and that Applicant would first deal with the complaint to ascertain
whether it should go to the manufacturer or to the layers to be attended to - Further, Respondent argued that the direction was lawful
and reasonable and Applicant refused to comply with it and said inter alia, that he would resign - Commission found on the evidence
presented that the direction given to the Applicant was indeed lawful and reasonable, that it was the Respondent's prerogative to
consider how it would deal with the customer complaints and that Applicant's complete and resolute refusal to countenance the
proposal, placed the Respondent in a position where it had little alternative - Commission further found that in the circumstances of
this matter, and notwithstanding Applicant’s character and integrity, Applicant's resolute opposition to how his employer wished to
change the complaints procedure made his position untenable - Commission concluded that it had not been persuaded that Applicant's
dismissal was harsh, oppressive or unfair - Dismissed - Mr R Davies -v- Carpet Call WA Pty Ltd - APPL 2102 of 2002 - BEECH SC 28/05/03 - Other Services ...........................................................................................................................................................................

1491

Application re unfair dismissal - Commission called proceeding on of its own motion as the application was filed some six months or
thereabouts out of time - Commission also found the applicant accepted in her evidence she was advised of her application being well
out of time and nothing further was done for some time and the delay has been compounded by the applicant's failure to take heed of
advice and to commence proceedings - Dismissed - Ms J Dimasi -v- Alphapharm Pty Ltd ABN 93 002 359 739 - APPL 291 of 2003 KENNER C - 09/05/03 - Health Services...................................................................................................................................................
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Application re unfair dismissal seeking compensation - Commission called proceedings on its own motion by reason that application was
filed out of time - Applicant argued that although she had been advised of the need to file the application within 28 days of the date of
termination of employment she sought legal advice and the firm of solicitors was on leave until 6 January 2003 - Respondent opposed
the application and said that at all times it treated the Applicant fairly and there was no indication to it that a claim would be filed
against it until the notice of application was received by service - Commission was not persuaded in the circumstances that an
extension of time should be granted because the applicant admitted to her credit, that she was aware of the necessity to bring these
proceedings within 28 days - Dismissed for want of jurisdiction - Miss KJ Francis -v- Pilbeam Family Trust t/a Stamp-It Rubber Stamp
Co (WA) - APPL 27 of 2003 - KENNER C - 24/03/03 - Property and Business Services .........................................................................

1502

Application re unfair dismissal and contractual entitlements - Applicant argued that the process used to effect her termination was unfair
because she believed that Respondent did not give proper weight to her side of the story and even thought she had not fully complied
with the Respondent's procedures, she did not repeat the misdemeanours for which she was reprimanded, therefore it was inappropriate
to terminate her contract of employment - Respondent argued that Applicant had breached Respondent's medical procedures, that
Applicant had repudiated her contract of employment by behaving in the way she did, therefore it was appropriate to summarily
terminate her - Respondent further argued that there were no benefits due to the Applicant under her contract of employment Commission reviewed authorities and found on evidence that the Respondent had demonstrated that there was sufficient reason to
summarily terminate the Applicant's contract of employment, that the Applicant was afforded procedural fairness in relation to the
termination and that the Respondent conducted appropriate investigations into the Applicant's conduct in relation to these matters,
therefore Applicant was not unfairly dismissed - Commission further found that Applicant had not discharged the onus on her to
establish any entitlements to this claim and accordingly dismissed Applicant's claim for contractual entitlements - Dismissed - Mrs JE
Gibson -v- The Sisters of Mercy Perth (Amalgamated) Inc - APPL 644 of 2002 - HARRISON C - 29/05/03 – Education .......................

1505

Application re unfair dismissal seeking compensation - Applicant argued when she commenced with the respondent there was no order to
the office, the respondent requested that she sort out the mess in the office and it was up to her to organise the smooth functioning of
the office - Applicant also argued she was not given a warning or told that her position was in jeopardy - Respondent argued the
standard of work and full scope of the job were explained clearly to the applicant, the manner in which her main duties were carried
out was far from acceptable and did not meet the standards discussed on commencement of her employment - Further, respondent
argued that Applicant was granted three extensions on her probation period, that Respondent discussed the problems with her regularly
but no improvements were made - Commission found that any difficulties that arose did so from lack of instruction and
communication from the Respondent - Further, Commission found that applicant was not afforded a fair go all round and was
dismissed unfairly - Granted, Supplementary Reasons for Decision and Order Issued - Mrs AJ Harvey -v- LRC Pty Ltd - APPL 1497
of 2002 - WOOD C - 23/05/03 - Business Services ...................................................................................................................................

1512

Application for extension of time to file an application re unfair dismissal - Applicant argued she was confused and thought the Australian
Workplace Agreement applied to her employment and therefore ought to commence proceedings in the Australian Industrial Relations
Commission - Commission found the onus was on employees to take all reasonable steps to ensure they are commencing proceedings
in the appropriate jurisdiction, that there was little or no evidence before the Commission to indicate other steps were taken by the
applicant to properly ascertain the correct jurisdiction and a considerable period of time lapsed before the applicant took any steps to
lodge an application - Dismissed - Mrs M Kostovski -v- Gull Petroleum (WA) Pty Ltd - APPL 260 of 2003 - KENNER C - 06/05/03 Petroleum Coal Chemical Assoc................................................................................................................................................................

1516

Application re unfair dismissal - Application lodged out of time - Commission reviewed authorities and considered it would be unfair not to
accept the Applicant's referral out of time because she was dismissed without notice and without warning, and in the circumstances
particularly the lack of response from the Respondent, then the illness and hospitalisation of the Applicant's children, the reasons for
the delay was understandable - Commission concluded that there was no prejudice to the Respondent above and beyond having to face
an application for unfair dismissal - Accepted - Mrs E Massandy -v- Fred Margaria Cleaning Services - APPL 318 of 2003 - WOOD C
- 09/05/03 - Personal Services....................................................................................................................................................................

1518

Application for extension of time to file application re unfair dismissal - Applicant argued that the delay in lodging his application was
because he was exchanging emails with a representative of the respondent in regard to taxation of his ex gratia payment - Respondent
argued the applicant had not provided information that the termination would be contested - Commission found the delay in this
application was almost three times the period provided in the Act, the applicant was not dismissed so the jurisdiction which resides in
the Commission to hear the industrial matter referred under s.29 of the Act does not arise therefore the application was without
jurisdiction and there was no case to be argued - Dismissed - Mr SJ Moretti -v- Canning Vale Weaving Mills Ltd - APPL 355 of 2003 GREGOR C - 14/05/03 - Other Manufacturing..........................................................................................................................................

1519

Application re unfair dismissal lodged out of time - Applicant argued his application was lodged out of time as he did not have the money
for the filing fee - Commission considered the evidence and it was not persuaded as to the reason for applicant not having money for
the claim given his strong denial of the allegation that led to his dismissal - Commission concluded inter alia, that even thought
application was only one day out of time, in the context of Applicant's probationary employment, and that within the 10 days of his
employment he had already received a written warning, possibly two oral warnings, and an allegation had been made against him, it
had not been persuaded that it would be unfair not to accept his claim - Dismissed - Mr NJ Roberts -v- John Ryan owner of Metro
Security Services - APPL 242 of 2003 - BEECH SC - 01/05/03 - Public Order & Safety Services ...........................................................

1521

Application re unfair dismissal - Commission called these proceedings on its own motion as application was out of time - Commission
found that 46 days was a significant delay and was a factor which must be taken against the applicant and the application, and the state
of the evidence was such that there was no real and proper explanation for the delay - Further, Commission had significant doubts as to
whether the applicant, as a matter of fact and law, was an employee of the respondent as at the time it was alleged the relationship
came to an end - Application for extension of time refused and application for unfair dismissal dismissed for want of jurisdiction - Mr
D Suparta -v- Swan Transit Operations Pty Ltd - APPL 135 of 2003 - KENNER C - 09/05/03 - Road Transport .....................................

1527

Application re unfair dismissal - Applicant argued the respondent did not demonstrate sufficient reason for summary dismissal, it was not
clear that the respondent required written permission to open the pool outside normal hours, much of the evidence relied upon by the
respondent in regard to her misconduct was based on hearsay, money collected from each triathlon was not used for her personal gain
and the respondent was aware of the triathlons taking place so there was no breach of Schedule A. - Clause 16 of the respondent's
contract - Respondent argued the applicant breached the respondent's contract and the applicant misconducted herself sufficient to
warrant summary dismissal - Commission found the respondent had not demonstrated that the applicant was guilty of gross
misconduct justifying summary dismissal, the applicant was treated unfairly and harshly because she was not given sufficient
opportunity to defend herself and the respondent did not conduct a full and comprehensive investigation into the events surrounding
the applicant's termination - Commission also found that the applicant was not afforded 'a fair go all round' - Upheld and Order Issued Mrs FA Webster -v- Prestige Property Management Services - Mr Rod Stewart - APPL 737 of 2002 - HARRISON C - 09/05/03 Community Services..................................................................................................................................................................................

1529

Conference referred re unfair dismissal - Applicant Union argued its member was unfairly dismissed by the respondent for reasons of
redundancy, that there was no valid reason for the dismissal and the dismissal was unfair and unjust - Respondent argued the
termination was fair due to reduction of work and requested the application be dismissed - Commission found that when Respondent
brought the employment contract to an end it did not comply with the requirements of Part 5 of the MCE nor did it comply with Clause
32 or 32A of the Award - Further, Commission reviewed authorities and found that not only the dismissal was unfair for the manner in
which it was given, it was unfair because of the circumstances in which it was given and amounts to an abuse of the employers right to
terminate - Commission applied principles and found that applicant member had been compensated in excess of his loss already and
for that reason there was no compensation orderable or payable to him pursuant to the Act - Ordered Accordingly - AUTO, FOOD,
METAL, ENGIN UNION -v- Seagate Structural Engineering Pty Ltd - CR 267 of 2002 - GREGOR C - 13/05/03 - Metal Product
Manufacturing............................................................................................................................................................................................
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Appeal against Decision of Apprenticeship Tribunal re decision made on 27/09/2002 to allow a suspension of apprenticeship - Appellant
argued that the Chairman erred in his findings as he accepted the submissions of Respondent and did not allow Appellant a full
opportunity to present her case and documents - Respondent opposed the Appeal and argued that the suspension was warranted as
Appellant was suspended for misconduct - Commission found that the Chairman's decision was discretionary and that Appellant had
not proven on appeal that Chairman erred in the findings made - Further, Commission found that Chairman had correctly found aspects
of misconduct on the part of the Appellant - Dismissed - Ms H Smith -v- Redz Hairdressing - APA 2 of 2002 - WOOD C - 28/01/03 Personal and Other Services .......................................................................................................................................................................

400

TRANSFER
2
Appeal against Decision of Commission (82WAIG3250) re transfer of an employee - Appellant argued that the Public Service Arbitrator
erred in law in declaring that Appellant's decision to exclude the employee from the Broome Regional Prison was void, that the
decision was within the Public Service Arbitrator's jurisdiction, and that the Appellant should not have ceased paying employee her
ordinary salary - Appellant sought that the PSA's orders (1), (2) and (6) be quashed - Full Bench reviewed authorities and found inter
alia, that the decision to exclude employee from Broome Regional Prison was an "industrial matter", and the decision to declare it void
was within jurisdiction for that reason - Further, Full Bench found that the Arbitrator erred in ordering the Appellant to pay the
employee indefinitely into the future when there was no evidence that she would perform any service, had preformed any service or
was entirely willing to - Upheld and order 6 of the decision at first instance quashed - Director General, Department of Justice
(Formerly known as Ministry Of Justice) -v- Civil Service Association of Western Australia Incorporated - FBA 53 of 2002 - Full
Bench - SHARKEY P/SCOTT C/WOOD C - 25/03/02 - Government Administration ..............................................................................

908

Application for Orders pursuant to Section 80E of I.R. Act - Applicant Union sought discovery of documents that ought to have been made
available in dealing with the ongoing disciplinary proceedings against its member and that access to the documents were necessary for
the purposes of the hearing - Further, Applicant Union argued that the application to dismiss pursuant to s.27 (1)(a)(ii) be dismissed as
the dispute was still alive and had not been resolved - Respondent applied to the Arbitrator for the dismissal of the matter pursuant to
s.27(1)(a)(ii) of the Industrial Relations Act as the dispute between the parties had been resolved by its undertaking given by the letter
provided - Public Service Arbitrator issued orders for the discovery of documents to be used only for the purposes of the hearing and
found that the dispute was still alive and dismissed the application for dismissal - Orders issued - Civil Service Association of Western
Australia Incorporated -v- Anti-Corruption Commission - P 50 of 2002 - Public Service Arbitrator - SCOTT C - 18/03/03 Government Administration .......................................................................................................................................................................

980

Application pursuant to s.80E of the I.R. Act seeking an Order for discovery - Applicant argued that the order should issue for discovery
verified by an affidavit "to ensure that the list was true, accurate, correct and complete" and to provide him with the protection
necessary in respect of discovery - Applicant further argued inter alia, that there are a number of documents which have not been
discovered, in particular a report by investigators and that the documents relate to and only exist because of the allegations and are
relevant to the proper hearing and determination of the matter - Respondent had previously consented to discovery and argued that no
order was necessary as the parties had in fact already dealt with it, that not only had it provided discovery but had assisted by providing
copies of the documents themselves - Commission reviewed authorities and found inter alia, that those reports into the investigations
were not appropriate for discovery for two reasons being, that the issue being dealt with was the transfer of Applicant and that the
reports followed investigations conducted after the transfer and these investigations were not the subject of these proceedings Commission concluded that its role was to provide real solution to real issues not to issue orders which would appear to be unnecessary
- Dismissed - Civil Service Association of Western Australia Incorporated -v- Anti-Corruption Commission - P 50 of 2002 - Public
Service Arbitrator - SCOTT C - 29/04/03 - Government Administration ...................................................................................................

1165

Application for orders to reverse decision of Respondent to reprimand and transfer an employee and to impose penalty on employee Preliminary issues raised re Commission's jurisdiction to entertain the application - Applicant Union argued Respondent had not
complied with the relevant provisions of the Public Sector Management Act 1994 and that its member had been denied natural justice Respondent denied that Applicant member had been treated unfairly or inappropriately under the PSM Act - Commission considered
relevant legislative provisions and declared, inter alia, that the proceedings were validly brought and Commission could enquire into
and deal with the subject matter - Further, Commission reviewed relevant Acts, authorities, the Dodd and Archibald reports and found
that there had not been strict compliance with statutory scheme, the process undertaken by the Respondent, as reflected in the Dodd
and Archibald reports, constituted a denial of natural justice to the employee - Commission found that the failure by Respondent to
afford employee an opportunity of being heard on the issue of penalty, following its findings of guilt in relation to the charges, was
also a denial of natural justice and that Respondent's decision to impose penalty on employee ought be quashed - Upheld, Declaration
and Order Issued - Mr G Johnston -v- Mr Ron Mance, Acting Director General Department of Education - APPL 2302 of 2001 KENNER C - 06/08/01 – Education ...........................................................................................................................................................

1553

TRAVELLING
Conference referred re alleged summary dismissal seeking compensation and denied contractual entitlements - Applicant Union argued that
employee was unfairly summarily dismissed following the tender of his resignation by the giving of one month's notice in writing to
the Respondent and that employee had a contractual entitlement to payment of overtime that arose out of his attendance at mandatory
company training - Respondent objected to and opposed the claims and argued that employee's refusal to be available to go offshore
whilst the contract remained on foot was unacceptable and Respondent had no alternative but to bring the employment to an end Commission reviewed authorities and found inter alia, that employee had not made out his claim for unfair dismissal because whilst
the employment contract remained on foot, the requirement to attend from time to time offshore, as part of his duties, was an essential
condition of his employment, that his refusal was deliberate or "wilful" and the effect of employee's repudiation was to say to the
Respondent he was only prepared to perform his contract of employment in a fundamentally different way to that which he was
obliged to do - Commission concluded that employee should be paid at time and one half for the Saturdays he attended the training
course, for the 24 hours on the out bound journey to France and 24 hours at double time for Sunday travel - Upheld in Part - The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Schlumberger Oilfield Australia Pty Ltd ABN
26003264597 - CR 39 of 2002 - KENNER C - 18/12/02 - Services to Mining...........................................................................................

1268

UNIONS
3
Application for a new award, Burswood International Resort Casino Employees Award 2002 - Applicant Union applied for the registration
of the above award to replace and supersede the Burswood International Resort Casino Employees' Industrial Agreement Ag 169 of
2001 and the Burswood Island Resort Employees Award No. A23 and A25 of 1985 - Further, Applicant Union argued that the terms of
the award were substantially those that applied to the employees of Respondent who had entered into an Australian Workplace
Agreement and that it was unfair for the Respondent to discriminate against employees because they chose to be covered by a
collective agreement registered under the Industrial Relations Act 1979 - Respondent argued that Applicant's claim should be
dismissed under s.27(1)(a)(iii) of the IRC Act on the grounds that further proceedings were not necessary or desirable in the public
interest as the Union's claim breached clause 45 of the registered agreement and in that it should not allow a party to press for a claim
that was contrary to its own agreement - Further, Respondent argued that Union could not make out a claim under Principle 10 as it
could not justify why the claim had not been progressed as an industrial agreement under s.41 of the Act and it was an abuse of the
process because the purpose of the application was not directed at protecting existing employees whose conditions of employment
were not regulated by the 2001 Agreement - Commission in Court Session found that that Applicant Union had made out a case under
Principal 10 and that a new award should be issued - Further, CICS found that the operative date should be from 10 July 2002, the date
the application was lodged in the Commission - Granted - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Burswood Resort (Management) Limited - A 4 of 2002 - Commission in Court Session - SMITH C/WOOD
C/HARRISON C - 25/11/02 - Accommodatn, Cafes&Restaurants.............................................................................................................
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CUMULATIVE DIGEST—continued
Page
UNIONS—continued
1
Appeal against Decision of Commission in Court Session (82WAIG544) re registration of new award - Appellant argued that there was a
miscarriage of the discretion to make the award by Commission in Court Session and relied upon findings of CICS that a reason for the
creation of the Appellant was for Burswood Resort (Management) Limited to avoid its legal obligations under the industrial agreement
- Further, the CICS failed to properly exercise its jurisdiction or to properly exercise any discretion to make an award pursuant to
Principle 10 of the Wage Fixing Principles - Respondent Union opposed the appeal - Industrial Appeal Court found and appreciated
the serious nature of the inference that it was asked to draw and did not consider that that CICS applied the wrong test in law in
drawing such inference - Further, IAC found that CICS was not in error in concluding that there was no breach of Wage Fixing
Principle 10 in all the circumstances of this case, the terms of the award expressly excluded work done in competition with outside
catering contractors - Dismissed - Burswood Catering and Entertainment Pty Ltd -v- Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch - IAC 5 of 2002 - Industrial Appeal Court - 18/12/02 - Accommodatn, Cafes&Restaurants

201

1

Appeal against Decision of Commission in Court Session (82WAIG2432) re registration of a new award - Appellant argued that the CICS
erred in law in finding that it had jurisdiction to determined the application and that there was no industrial matter between the parties
of such nature as to give rise to jurisdiction in the Industrial Commission - Further, Appellant argued that any further proceedings or
decision or determination of the Commission would be held or made in excess of or without jurisdiction - Respondent opposed the
Appeal - Industrial Appeal Court found that the principal issue raised by the grounds of appeal were whether certain matters that were
said to have been covered by an industrial agreement that was still in force between the parties could be dealt with by the Commission
as industrial matters - Further, IAC found that no error had been demonstrated in the decision of the Commission in Court Session in
determining that the Commission had jurisdiction to deal with the application, therefore, the appeal was dismissed - Dismissed Burswood Resort (Management) Limited -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch - IAC 9 of 2002 - Industrial Appeal Court - 18/12/02 - Accommodatn, Cafes&Restaurants..........................................................

208

4

Application for Orders pursuant to s.66 of the I.R. Act - Applicant argued that Respondent and its members had breached its rules and s.6
of the Act - Respondent opposed application and argued that the President lacked jurisdiction to hear and determine the matter President found on evidence that Applicant was not a person prescribed as having right to make application pursuant to s.66 of the Act,
and in particular s.66(1), that there was no jurisdiction to hear and determine application as the application sought orders in relation to
the organisation's rules of which Applicant was not a member and has never been a member - Dismissed - Mr DP Deen -v- The
Construction, Forestry, Mining and Energy Union of Workers - PRES 35 of 2002 - President - SHARKEY P - 08/01/03 – Unions ........

233

Complaint re alleged failure to comply with C S Perrott Industrial Agreement No. AG 191 of 1997 and the Building Trades (Construction)
Award No. 14 of 1978 - Claimant Union argued that Respondents breached the agreement by failing to pay site allowance, the correct
redundancy entitlements, accrued sick leave on termination and failed to apply the first on - last off requirement - Further, Claimant
Union argued that Respondent had committed various breaches of the Award including failure to pay fares and travelling allowance
and failure to provide time and wages records as requested - Respondents argued that the worker was not an employee but rather a
subcontractor and denied that worker was engaged pursuant to the Agreement - Further, Respondents denied they were liable to pay
site allowance, redundancy entitlements and sick leave indeed they claim that he had been overpaid for fares and travelling and into the
superannuation fund - Industrial Magistrate found that the alleged breaches had been proven with the exception of one being the failure
to apply the first on - last off requirement - IM also imposed penalties and awarded prejudgement interest and refused the application
for costs - However, after claim for costs was remitted back to Industrial Magistrate from Full Bench, IM ordered Respondents to pay
costs to Claimant - Reasons for Decision Issued - Construction, Forestry, Mining and Energy Union -v - Carl Anthony Perrot & Sandra
Lee Perrott trading as C & S Perrott - M 18 of 2002 - Industrial Magistrate - Cicchini IM - 17/07/02 - Construction Trade Services .......

305

Complaints re discrimination of member organisation under section 96C of the IR Act - Complainant argued Ms Peak was a solicitor and
authorised to make complaints on behalf of her client and was employed by the CFMEUW Union and that Applicant was a member of
CFMEUW Union - Respondents argued that there was no case to answer on the basis that Complainant had failed to establish that they
were validly made - Further, Respondents argued that there was no proof of the fact that Elisabeth Peak was authorised to make the
complaints - Industrial Magistrate found that there was no case to answer by the Defendant in each instance and that the solicitor
employed by the Union could not act on the instructions of the Union in bringing the complaints but must act on the instructions of
Complainant - Struck out - Mr C Workman -v- CECK Pty Ltd - CP 3,4,6,7 of 2002 - Industrial Magistrate - Cicchini IM - 19/12/02 .....

324

Conference referred re alleged refusal to allow Applicant Union official access to the Respondents' workplace - Applicant Union argued
that the rights of entry for union officials became a statutory code introduced by the Labour Relations Reform Act 2002 dealing with
rights of entry into premises where relevant employees work - Further, Applicant Union submitted that the Commission did not have
the jurisdiction to declare the parties rights as to right of entry under the Industrial Relations Act 1979 - Respondent argued that the Act
did not preclude the Commission from making an order that union officials be subject to a random drug and alcohol test prior to
entering Respondent's premises and that it would be consistent with the scheme of legislation and its policy was consistent with the
workplace health and safety - Commission found and declared that the Respondents did not have the right to require Mr Brett Davis, an
authorised representative of the Applicant Union, in possession of the requisite authority, exercising his rights under Division 2G of the
Industrial Relations Act 1979, to submit a random drug and alcohol test, as a condition of the exercise of those rights - Declaration
Issued - AUTO, FOOD, METAL, ENGIN UNION -v- Transfield Services (Australia) Pty Ltd & Other - CR 71 of 2002 - KENNER C
- 12/12/02 – Unions ...................................................................................................................................................................................

376

Application for joinder of party to an application for an enterprise order pursuant to s.42I - Applicant Union sought for joinder as a party to
the application as it had participated in the negotiations and was a bargaining party on behalf of its members - Respondent Union had
no objection whilst Respondent (Coromal Caravans) opposed the joinder to the application - Commission found that Applicant Union
had been a negotiating party for the purposes of the bargaining initiated under s.42 by the AMWU and that Respondent would suffer
little, if any detriment from granting the application for joinder - Granted - AUTO, FOOD, METAL, ENGIN UNION -v- Coromal
Caravans - APPL 2075 of 2002 - BEECH SC - 24/01/03 - Machining and Motor Veh Whlslg .................................................................

389

Conference referred re breach of the requirements of the Public Sector Management Act 1994 - Preliminary issue re appearance by counsel
- Applicant Union objected to the appearance of counsel - Respondent requested representation by counsel - Public Service Arbitrator
determined that counsel may appear and be heard in relation to the claim for an order and would accommodate the appearance of
counsel on that issue either orally or in writing in all other respects leave for counsel to appear was not granted - Leave for counsel to
appear generally refused - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice
(Formerly known as Ministry Of Justice) - PSACR 20 of 2002 - Public Service Arbitrator - BEECH SC - 07/03/03 - Government
Administration ...........................................................................................................................................................................................

503

4

Application for orders pursuant to s.66 of the I.R. Act - Applicant's complaint was that the Respondent acted contrary to rule 3 of its rules
in refusing to allow an external person to represent it in the matter relating to Applicant and at his expense - Respondent opposed the
claim - President reviewed legal principles and found inter alia, that it had not been established that there was any rule, express or
implied, which had been breach or not performed, and that no order was necessary to ensure that any wrong was avoided since no
wrong had been or was likely to have been committed in relation to the rules in this instance - Having regard to s.26(1) and s.26(1)(c)
of the Act, President found that the merits lay with the Respondent CSA and the case for the Applicant had not been established Further, President was not persuaded that the application to strike out the particulars was made out and that it was satisfied entirely that
there was sufficient material there for the Respondent to know and answer the case which was alleged against it - Dismissed, Orders
and Directions Issued and Application for interim orders dismissed - Mr NJ Jones -v- Civil Service Association of Western Australia
Incorporated - PRES 1 of 2003 - President - SHARKEY P - 31/03/03 – Unions .......................................................................................

945

4

Application for orders pursuant to s.66 of the I.R. Act - Applicant argued that Respondent had acted contrary to rule 3 of its rules by failing
to act fairly and in the interests of its member - Respondent opposed application and denied that it had breached its rules or acted in a
tyrannical oppressive, unreasonable or undemocratic way - President reviewed authorities, union rules and found inter alia, that the
decision to refuse Applicant legal assistance was unfair and unreasonable and did not advance the objects contained in the rules President ordered that Applicant's application be reconsidered and that this be done only after an opinion was derived from a solicitor
of Applicant's choice and such opinion be funded by the Respondent - Orders and Directions Issued - Application granted in part - Mr
GJ Wauhop -v- Civil Service Association of Western Australia Incorporated - PRES 2 of 2003 - President - SHARKEY P - 28/03/03 –
Unions .......................................................................................................................................................................................................
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UNIONS—continued
Application to vary Metal Trades (General) Award - Applicant sought to vary Award by increasing rates of allowances - Respondent
argued that the claim was unfair in that it would provide for payments of a significant sum to employees in the industry with a
significant departure from existing award conditions - Commission directed the parties to have discussions about the issues and then to
report back which the parties did not do so - Commission found that the application presented confusing arguments and had decided in
view of its history the application be dismissed - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v- Anodisers W.A. APPLB1756 of 2001 - COLEMAN CC - 24/03/03 - Metal Product Manufacturing...................................................................................

975

Conference re refusal of the Respondent to reclassify positions - Applicant Union sought an interim order preventing Respondent from
filling Juvenile Justice Officer positions until the claim of the Union that Group Workers be reclassified was decided by Commission Respondent argued that it was not aware of any threat of industrial action - Public Service Arbitrator issued interim order sought by
Applicant Union in that it prevents the filling of the positions at the end of that process - Interim order issued - Civil Service
Association of Western Australia Incorporated -v- The Director General, Department of Justice - PSAC 9 of 2003 - Public Service
Arbitrator - BEECH SC - 12/03/03 - Government Administration .............................................................................................................

985

4

Application for Orders pursuant to s.66 of the I.R. Act - Applicant sought a declaration and interim orders relating to, inter alia, the rules of
the Respondent organisation, "the CSA", their observance or non-observance and the manner of their observance, within the meaning
of s.66(2) of the Act - President applied legal principles and found inter alia, that there was a substantial case to be tried, that the
consequences of making the order are readily reversible by an order to the contrary if the merits of the matter require it upon the final
hearing and determination - Further, having regard to the equity, good conscience and substantial merits of the case, President was of
the view that it should make an interim order in similar terms, in substance, to the order made in Neville Jones v Civil service
Association of WA Inc (op cit) - President added that it will make orders which affect the whole of the Council because they do not
affect adversely the three members who are not parties to these proceedings and that there was nothing preventing those three persons
to become parties to, or to intervene in, and thus to participate in these proceedings - Directions and Interim Orders Issued - Mr B Ellis
& Others -v- Civil Service Association of Western Australia Incorporated - PRES 5 of 2003 - President - SHARKEY P - 16/04/03 Unions ........................................................................................................................................................................................................

1144

4

Application for Orders pursuant to s.66 of the I.R. Act - Applicant argued inter alia, that there had been no election under the CSA rules,
and the General Secretary and Assistant General Secretary had ipso facto been invalidly appointed contrary to the CSA rules, and ultra
vires those rules - Further, Applicant argued that once the SPSF ceased to exist, there had to be a new s.71 application, and the Full
Bench had to be satisfied anew of the s.71 requirements, about a new Counterpart Federal Body, the CPSU and this had not been done
- Respondent argued that the agreement made under s.202 of the Federal legislation continued in force by virtue of s.253TA of the WR
Act, thus enabling persons appointed or elected pursuant to the rule of the CPSU to become General Secretary and Assistant General
Secretary of the CSA - Respondent, further submitted that the Commission, constituted by the President, had no jurisdiction to
consider the effect of the WR Act and the s.202 agreement - President found that it was within his jurisdiction under s.66(2) of the Act
to determine whether the rules of the CSA have been observed or not, and particularly whether persons are officers of the CSA
pursuant to its rules or by the operation of any law - President reviewed legal principles, relevant Acts, agreement and the CSA rules
and found that the appointments to the offices of the WA Branch Secretary and WA Branch Assistant Secretary of the CPSU, could not
constitute or serve as valid elections or appointments to the offices of General Secretary and Assistant Secretary in accordance with the
rules of the CSA, and that they therefore have not, since 28 November 2001, validly occupied those offices - Supplementary Reasons
for Decision, Declarations and Orders Issued - Mr N Jones -v- Civil Service Association of Western Australia Incorporated - PRES 3
of 2003 - President - SHARKEY P - 10/04/03 – Unions ............................................................................................................................

1146

4

Application for Orders pursuant to s.66 of the I.R. Act - Applicant argued that a resolution SCM06/02, passed on 20 November 2002 was
legally and factually incorrect and that the president complied with the rules and did afford procedural fairness - Respondent denied
that applicant was entitled to the orders and directions sought and argued that clause 1 of the resolution SCM06/02 stated "act in
consultation with the principal officers" not "officer" as referred to by the Applicant - President reviewed authorities, relevant sections
of the CSA rules and found on evidence that the CSA was in breach of its rules in that the Council passed resolution SCM06/02, in
particular because it was not a matter which the CSA should consider, being a CPSU matter - President declared that the president
acted within the rules in obtaining the legal advice necessary to enable her to carry out her duties and that such expense was properly
incurred - Further, President had doubts that the matter was at all a matter relating to the rules of an "organisation" as defined in s.7 of
the Act, and therefore may not be within jurisdiction under s.66 - President found inter alia, that even if it was to act within jurisdiction
and power by making the orders sought, the equity, good conscience and substantial merits of the matter, do not constrain it to make
the orders sought - Dismissed - DM Robertson -v- Civil Service Association of Western Australia Incorporated - PRES 4 of 2003 President - SHARKEY P - 17/04/03 - Unions ............................................................................................................................................

1156

2

Application for alteration of rule 5 - Eligibility - Full Bench reviewed union rules, relevant sections of the I.R. Act and was satisfied, on
evidence, that all of the relevant requirements of s.55 and s.56 of the Act had been met, save and except for s.55(4)(a) - Full Bench was
not satisfied that the meeting which approved the alterations was a meeting called especially for the purpose of considering the
proposed alterations within the meaning of rule 40 of the rules of the Applicant, thus, it was unable to find that the alteration which
was authorised by an annual general meeting, was authorised in accordance with the rules - Full Bench not being satisfied that
s.55(4)(a) of the Act had been complied with, refused and dismissed the application - Dismissed - United Firefighters Union of
Western Australia -v- (Not applicable) - FBM 1 of 2003 - Full Bench - SHARKEY P/SCOTT C/HARRISON C - 03/06/03 – Unions ....

1400

2

Application for Declaration pursuant to s.71 of the I.R. Act - Applicant sought a declaration pursuant to s.71(2) of the Act that the CPSU
and SPSF Group was the counterpart federal body of the CSA - Applicant argued that the requirements for issuing the declaration as
prescribed in s.71(3) of the Act had been satisfied - The interveners alleged that the application was not filed in accordance with the
rules and was therefore invalid - In written submissions which were tendered at the proceeding, it was submitted that the CSA Council
did not have the power to 'regularise' or validate' ex post that which was done unlawfully because 'those powers' (sic) required specific
statutory provisions - Full Bench reviewed CSA rules, Acts, authorities and found inter alia, that pursuant to s.71 of the Act, the branch
was the counterpart federal body in relation to the state organisation, because the rules of which relating to the qualifications of persons
for membership and prescribing the offices which shall exist within the branch were deemed to be the same as the rules of the state
organisation relating to the corresponding subject matter - Full Bench concluded that it would grant the application and make the s.71
declaration sought, there being no valid obstacle to it being granted, and it being satisfied that, having regard to the provisions of s.71,
the branch was the counterpart federal body to the applicant - Granted - Civil Service Association of Western Australia Incorporated v- (Not applicable) - FBM 4 of 2003 - Full Bench - SHARKEY P/BEECH SC/SCOTT C - 23/05/03 – Unions........................................

1403

4

Application for Orders pursuant to s.66 of the I.R Act - Respondent applied under s.71 of the Act for a declaration pursuant to s.71(2) of
the Act that the CPSU was the counterpart federal body of the CSA - Applicant did not oppose to the order sought - President found
inter alia, having regard to the equity, good conscience and substantial merits of the case and the relevant considerations laid down in
Jones v CSA (op cit), that it should make the order sought to maintain the former de facto holders of office pending the hearing and
determination of the s.71 application or until there was an election or other order or the time fixed generally in its order expires - Order
and Declaration Issued because they do not affect adversely the three members who are not parties to these proceedings and that there
was nothing preventing those three persons to become parties to, or to intervene in, and thus to participate in these proceedings Directions and Interim Orders Issued - Mr B Ellis & Others -v- Civil Service Association of Western Australia Incorporated - PRES 5
of 2003 - President - SHARKEY P - 14/05/03 – Unions ............................................................................................................................
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VICTIMISATION
Appeal against Decision of Respondent in regards to disciplinary matters relating to an employee - Appellant Union argued that the
procedure adopted by Respondent in this matter was so badly flawed that the findings, conclusions and the penalty could not be
sustained and that the substance of the complaints could not be separated from the procedure - Further, Appellant argued that while the
PSAB could adjust the decision it could only do so after reviewing what Respondent had done - Respondent argued that it undertook a
preliminary investigation of the complaint formed a suspicion that employee had misconducted himself and then proceeded with a
disciplinary process - Further, Respondent proceeded with a formal process as required by the PSM Act and relied on various
legislation or policies in respect of each allegation of misconduct - Public Service Appeal Board found that many of the grounds of
appeal were not made out and that the Respondent had obligations towards its employees regarding equal opportunity and sexual
harassment - Further, PSAB found that the process had allowed employee natural justice in that he was provided with the allegations,
that he had more than a reasonable opportunity to respond at the appropriate stages of the process and had taken the opportunities
provided by him, thus PSAB were not satisfied that employee was denied natural justice - PSAB uphold the appeal as it related to the
findings not being in the course of official duties and otherwise dismissed the appeal as it related to the issues of merit and process Further, PSAB uphold the appeal in respect of the manner in which the Respondent had dealt with the imposition of the penalty Upheld in part otherwise dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of
Family and Children's Services - PSAB 4 of 2001 - Public Service Appeal Board - SCOTT C - 13/12/02 - Government Administration

390

Conference referred re breach of the requirements of the PSM Act 1994 - Applicant Union argued that the employee had been subjected to
a campaign of intimidation, harassment and victimisation that would amount to workplace bullying, the employee was suffering
anxiety and it had been assessed that her work had been a critical and significant factor in its cause - Applicant Union sought orders
inter alia, that the Public Advocate cease and desist workplace bullying and provide the necessary assistance to relocate employee to a
suitable alternative position within the public sector - Respondent objected to and opposed the claims and the declaration and orders
being sought by the applicant - Public Service Arbitrator found inter alia, that there was not the 'repetitive' treatment or behaviour
necessary to establish the campaign alleged by the Union, that the evidence showed that the employee had not been subjected to a
campaign of intimidation, harassment and victimisation that would amount to workplace bullying and the orders sought by the Union
had not been made out - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of
Justice (Formerly known as Ministry Of Justice) - PSACR 20 of 2002 - Public Service Arbitrator - BEECH SC - 12/05/03 Government Administration.......................................................................................................................................................................

1167

WAGES
Complaint re breach of Restaurant, Tearoom and Catering Workers Award No. R48 of 1978 - Claimant argued that Respondent had failed
during the period of employment to pay him appropriate wages and overtime in accordance with the provisions of clauses 10 and 21 of
the Award that bound Respondent - Respondent admitted that the Award bound the parties and that Claimant worked as a full time
chef for the Respondent but denied it had breached the Award as alleged - Further, Respondent informed the Industrial Magistrate's
Court that it had over the material period inadvertently underpaid Claimant $7,745.00 however denied the claim - Industrial Magistrate
found that Claimant had failed to establish on the balance of probabilities that he had worked the times he alleged and thus failed to
establish each alleged breach - Further, Industrial Magistrate made an order in favour of Claimant with respect to the amount of
$7,745.00 - Reasons for Decision issued - Mr A Kaew-Ard -v- Sawasdee Pty Ltd - M 193 of 2002 - Industrial Magistrate - Cicchini IM
- 06/02/03 - Accommodatn, Cafes&Restaurants ........................................................................................................................................

314

Application re contractual entitlements - Applicant argued that application could proceed without Respondent - Respondent made no
appearance - Commission found that under s.29AA of the Act, it was prohibited from determining the matter, as no industrial
instrument applied to the Applicant and because his contract of employment provided for a salary exceeding the prescribed amount Dismissed - Mr JG Kelly -v- ITSP Australia Pty Ltd - APPL 1711 of 2002 - BEECH SC - 14/02/03 - Machinery & Equipment Mfg .....

605

Application re contractual entitlements - Applicant argued that he was owed wages, tool and fuel allowances, annual leave and
superannuation - Respondent argued that it was not able to pay Applicant, as he no longer owns the business - Commission found that
pursuant to the Minimum Conditions of Employment Act 1993, Applicant was entitled to be paid the wages he would have earned
between 01/01/02 - 21/01/02, a proportion of the holiday pay as at 21/01/02 and superannuation, although it had no jurisdiction to
enforce superannuation payments - Claim for tool and fuel allowance was not made out - Granted in Part - Mr D Smith -v- Zoulfikar
Rahal - APPL 1538 of 2002 - BEECH SC - 03/12/02 - Other Services......................................................................................................

614

Application re contractual entitlement seeking payment of one week's notice - Respondent argued the applicant's contract was terminated
due to performance reasons - Commission found that applicant's employment was terminated at the employer's hands whilst on
probation, that applicant was owed one week's pay in lieu of notice and ordered that respondent pay applicant the denied contractual
entitlements - Granted - Mrs NN Gamlin -v- Capebay Holdings - APPL 1688 of 2002 - WOOD C - 17/04/03 - Property Services..........

1504

WORK VALUE
Application to vary Children's Services (Private) Award, Children's Services Consent Award 1984 and Child Care (Subsidised Centres)
Award - Applicant Union argued that the variation to the awards are substantially the same, to insert the recent changes to the
Community Services (Child Care) Regulations 1988 - Applicant Union sought to have inserted in each award a new classification for
an 'E Worker' which was a class of child care worker that had been recently created under the Regulations, also including
reimbursements of certain expenses - Respondent argued there was no objection to the creation of an E classification within the awards
however objected to two steps rates being inserted and opposed the application for the allowances - Commission found that the
applications were brought pursuant to the Statement of Principles in the 2001 State Wage Case decision and provided for the work
value changes - Further, Commission was satisfied that the creation of an E classification should be created pursuant to the Work
Value Principle and that the two step rates were properly struck and that the allowances should be allowed with concessions - Ordered
Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Bassendean Day Care
Centre - APPL 1280,1281,1282 of 2001 - SMITH C - 04/02/02 - Other Services......................................................................................

958

WORKERS COMPENSATION
Application re unfair dismissal - Applicant argued she was unfairly dismissed because of an injury, which meant she could not carry out her
duties 100% - Respondent argued that his concept of a trial period was that at any point the Applicant and company could part and
once it realised there was no point in carrying on until the end of the trial period, Applicant was advised of its decision - Commission
found on evidence that Applicant was not dismissed because of injury and that in the context of a probationary employment the
Respondent was within its rights not to continue with the probationary period - Dismissed - Mrs K Lecaude -v- Trident Produce Pty
Ltd - APPL 1793 of 2002 - BEECH SC - 09/04/03 - Food, Beverage and Tobacco Mfg ...........................................................................

1214

WORKPLACE AGREEMENTS
2
Appeal against Decision of Industrial Magistrate (unreported) re breach of agreement - Appellant appealed against the Magistrate's refusal
to make an order for costs - Application by Respondent to adduce new evidence was dismissed - Full Bench reviewed authorities and
evidence and found on a number of reasons that the exercise of the discretion at first instance to deny an order for costs to the
Appellant miscarried, and the Appellant had so established - Upheld and Remitted - The Construction, Forestry, Mining and Energy
Union of Workers -v- Carl Anthony Perrot & Sandra Lee Perrott trading as C & S Perrott - FBA 44 of 2002 - Full Bench - SHARKEY
P/BEECH SC/SCOTT C - 12/12/02...........................................................................................................................................................

17

Application re unfair dismissal - Applicant argued that he was unfairly dismissed whilst a casual employee employed under a registered
workplace agreement and that this application was made appropriately from the advise of Commission Registry - Respondent argued
that Commission did not have the jurisdiction to hear the matter as there were no terms in the workplace agreement as required by
section 7G of the Industrial Relations Act 1979 which permitted the Commission to hear the claim - Commission found that the
workplace agreement did not encompass a referral of a claim for unfair dismissal as per section 7G of Industrial Relations Act and thus
did not have the jurisdiction to deal with the claim - Dismissed for want of jurisdiction - Mr J Pettit -v- Mr Bradley Harris (Director)
Dewson Bicton - APPL 775 of 2002 - WOOD C - 11/11/02 - Personal & Household Good Rtlg..............................................................

166
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CUMULATIVE DIGEST—continued
Page
WORKPLACE AGREEMENTS—continued
2
Appeal against Decision of Commission (82WAIG1298) re unfair dismissal - Appellant argued that Commissioner failed to direct himself
as to the onus of proof with respect to the issue of probation and ought to have found that the onus of proof was with Respondent and
ought to have found that Respondent on the balance of probabilities had failed to prove that a three month probationary period applied
to the Appellant's employment contract - Respondent opposed the appeal - Full Bench found that this was a discretionary decision and
the principle applied was that Full Bench had no warrant to interfere with the decision unless Appellant established that there was a
miscarriage of the exercise of discretion at first instance - Full Bench found that the discretion was miscarried according to the
principles from the evidence given by Appellant and upheld the Appeal - Appeal upheld and the decision at first instance varied - Mr R
Koster -v- Volute Pty Ltd trading as Catt Design - FBA 32 of 2002 - Full Bench - SHARKEY P/GREGOR C/HARRISON C 08/01/03 - Other Manufacturing .................................................................................................................................................................

225

Complaints re authority of Claimant to file claim re breach of award - Respondent sought that the claims be dismissed or otherwise
amended so that it comply with the Act - Further, Respondent argued that Claimant lacked standing to bring the claims and that his
appointment as an inspector under s.84(2) of the Workplace Relations Act 1996 was not validly made - Claimant argued against the
Respondent's submissions - Industrial Magistrate found that Respondent's arguments were baseless and unsupported by authority, that
the applications brought by Respondent were misconceived, based on its erroneous interpretation of the relevant provisions and
regulations - IM further found that Respondent's interlocutory applications should be dismissed and the Claimant's interlocutory
applications be allowed - Upheld - Greg Logan-Scales, Department of Consumer & Employment Protection -v- Olten Pty Ltd (ACN
076 543 130) t/a MSA Security - M 248,249 of 2002 - Industrial Magistrate - Cicchini IM - 27/11/02 - Business Services ......................

323

2

Appeal against Decision of Commission (82WAIG1298) re unfair dismissal - Full Bench issed supplementary reasons for decision
regarding that monies might have been paid in reduction to the amount which the order subsequently ordered or will order to be paid
was not a matter for the Full Bench - Further, Full Bench found that the part payment of the amount of the order was not a relevant
matter to the order made - Order issued - Mr R Koster -v- Volute Pty Ltd trading as Catt Design - FBA 32 of 2002 - Full Bench SHARKEY P/GREGOR C/HARRISON C - 12/02/03 - Other Manufacturing...........................................................................................

465

Claim re breach of Workplace Agreement - Claimant argued that he was owed payment for being on call - Defendant argued a lack of
jurisdiction and that there was no provision for an availability allowance due to payment in excess of that normally paid to a
practitioner and the need to have been rostered on, which the Claimant wasn't - Defendant argued that dispute was capable of
resolution as per the Dispute Settlement Procedure contained in the WPA - Industrial Magistrate found that the allowance was not
subject to rostering provisions and Claimant was therefore entitled to recover payment pursuant to the terms of the WPA, that the
Claimant complied with the Dispute Settlement Procedure, that there was no jurisdictional impediment and that the Defendant
underpaid the Claimant - Reasons for Decision Issued - Dr J Gill -v- Commissioner of Health - M 26 of 2002 - Industrial Magistrate Cicchini IM - 20/12/02 - Health Services ...................................................................................................................................................

532

Complaint re breach of Workplace Agreement - Claimant sought unpaid entitlements pursuant to the workplace agreement, including
claims for pre-judgment interest, penalties pursuant to s83(6) of the I.R. Act, 1979 and costs - Defendant conceded that the Claimant
was entitled to payment for normal working hours and holiday pay but denied liability for the payment of pay in lieu of notice,
maintaining that the Claimant resigned, and in such circumstances was not entitled to pay in lieu of notice under the workplace
agreement - Industrial Magistrate was not satisfied based on the evidence presented that the Claimant was dismissed, therefore his
claim for one week's pay in lieu of notice was dismissed - Further, IM issued Orders by consent, that Respondent pay the Claimant the
amount of $1058.00 plus interest fixed at $40.00, and reimburse the Claimant the amount of $40.00 being the cost of making the claim
- Reasons for Decision Issued - Mr P Maindok -v- Cabletech Electrical Pty Ltd - M 124 of 2001 - Industrial Magistrate - Tarr IM 22/11/01 - Other Services ...........................................................................................................................................................................

551

Complaints re breach of Workplace Agreement - Respondent argued that Claimants failed to comply with section 54(1) of the Workplace
Agreement Act 1993 by not including a certificate in the claim, which raised jurisdictional issues and that the Workplace Agreements
to which Claimants were party precludes any claim relating to any period prior to the Workplace Agreement coming into effect,
rendering the substantive claims untenable - Industrial Magistrate found that entitlements accrued prior to the Workplace Agreements
coming into effect were not lost by virtue of provisions of the MCE Act - Further, IM found that the claims were fundamentally flawed
by virtue of the fact that the certificate was not included in the claims and stated that fresh pleadings must be filed re entitlements
under MCE Act - Dismissed - Mr RA Sosa -v- Austal Ships Pty Ltd - M 313,314,315,316,317,318,319,320 of 2002 - Industrial
Magistrate - Cicchini IM - 13/02/03 - Water Transport ..............................................................................................................................

552

Complaint re breach of Workplace Agreement re unfair dismissal - Complainant argued that dismissal was unfair and sought reinstatement
or compensation and that Defendant had failed to pay him entitlements under the workplace agreement including annual leave and sick
leave - Defendant argued that Complainant had misappropriated money and also that Complainant had been overpaid owing Defendant
approximately $2000 - Industrial Magistrate found that Complainant had been unfairly dismissed and there was no evidence
established that monies had been misappropriated - Further, Complainant was entitled to annual leave, sick leave and other
remuneration - Reasons for Decision Issued - Mr ID Riley -v- Healy Airconditioning Pty Ltd - CP 1 of 2001 - Industrial Magistrate Cicchini IM - 15/08/01 - Personal & Household Good W/sg......................................................................................................................

556

Application re unfair dismissal - Applicant argued that he understood to be employed under a registered workplace agreement when
terminated and thus filed a claim in the Industrial Magistrate's Court where a jurisdictional argument arose and the Industrial
Magistrate found there was no registered workplace agreement - Respondent opposed the application and argued that that Commission
had no jurisdiction to deal with matter - Commission found that application was lodged 41 days after matter was unsuccessful in the
Industrial Magistrate's Court and there was no valid reason for the delay thus it was dismissed for want of jurisdiction - Dismissed for
want of jurisdiction - Mr GW Rogers -v- DMW Constructions Pty Ltd - APPL 1833 of 2002 - HARRISON C - 05/03/03 Construction Trade Services.......................................................................................................................................................................

606

Application re unfair dismissal - Applicant incorrectly lodged application in Industrial Magistrates Court and sought to remedy this Respondent opposed the claim and argued that s.29(3) has application only in respect to dismissals effected subsequent to the
enactment of enabling legislation - Commission found that there was no power for it to direct the Industrial Magistrates Court to remit
the matter to this Commission as it did not have jurisdiction, despite the potential injustice to the Applicant - Dismissed - Mr J
Thomson -v- St Barbara Mines Limited - APPL 1655 of 2002 - GREGOR C - 11/02/02 - Other Services ................................................

616

1

Appeal against Decision of Commission in Court Session (83WAIG57) re registration of an award - Appellant appealed on the ground that
Commission in Court Session erred in law by wrongly construing or interpreting s41(6) of the I.R. Act, 1979 and Clause 45 of the
Burswood International Resort Casino Employees Industrial Agreement 2001 AG 169 of 2001 - Appellant sought to have the decision
of CICS quashed and the application for the award dismissed - Industrial Appeal Court reviewed authorities, I.R. Act, Agreement and
the majority IAC found inter alia, that it was proper to have regard to the legislation as it stood as at the date of enforcement of the
contract not at its entry date, that the relationship between the parties and the options available to them were regulated by statute and
the statute extended the agreement to facilitate a smooth transition to its replacement at any time from the nominal expiry date of the
agreement - Further, IAC found that it was not intended that an industrial agreement be used as a vehicle for altering the statutory
scheme for facilitating the replacement of an industrial agreement after its nominal expiry date and that insofar as clause 45 prohibited
the Respondent from taking steps for a substitute award as contemplated in s41 of the Act it was to that extend void - Dismissed Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch
- IAC 1 of 2003 - Industrial Appeal Court - Owen J./Scott J./Parker J. - 13/05/03 - Accommodatn, Cafes&Restaurants ...........................

1371

Appeals re reclassification of position - Parties agreed that the matter ought be dealt with by the Arbitrator on the basis of written
submission - Public Service Arbitrator reviewed authorities and submissions and found that there was no industrial matter upon which
Commission could exercise jurisdiction because at the time the Appellants filed Notices of Appeal, their employment was the subject
of a Workplace Agreement pursuant to the Workplace Agreement Act 1993 - Dismissed for want of jurisdiction - Mr P Brash -vWorkCover W.A - PSA 5,7,8 of 2000 - Public Service Arbitrator - SCOTT C - 22/05/03 - Government Administration ..........................
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

APPENDIX I
COMPLAINTS
The Industrial Magistrate, during the six months ending June 30, 2003, dealt with the under mentioned complaints/claims for breaches of Awards or
Industrial Agreements or breach of the Industrial Relations Act 1979, Minimum Conditions of Employment Act 1993, the Workplace Agreements
Act 1993, or the Regulations made there under. The decision of the Magistrate is briefly noted, but those cases involving points of particular interest
or importance are more fully reported.
No. of
Complaint

Complainant

CP 265 of 2000

TRANSPORT WORKERS’ UNION OF
AUSTRALIA, INDUSTRIAL UNION
OF WORKERS, WESTERN
AUSTRALIAN BRANCH

BRINK’S AUSTRALIA PTY
LTD

State Award Breach –
No.C499 of 1978

29/05/2003

TRANSPORT WORKERS’ UNION OF
AUSTRALIA, INDUSTRIAL UNION
OF WORKERS, WESTERN
AUSTRALIAN BRANCH

BRINK’S AUSTRALIA PTY
LTD

State Award Breach –
No.C499 of 1978

29/05/2003

TRANSPORT WORKERS’ UNION OF
AUSTRALIA, INDUSTRIAL UNION
OF WORKERS, WESTERN
AUSTRALIAN BRANCH

BRINK’S AUSTRALIA PTY
LTD

State Award Breach –
No.C499 of 1978

29/05/2003

CP 3 of 2002

CHARLES WORKMAN

CECK PTY LTD

Industrial Relations Act
1979

18/12/2002

CP 4 of 2002

CHARLES WORKMAN

VINCENT ALI PRINCI

Industrial Relations Act
1979

18/12/2002

CP 6 of 2002

CHARLES WORKMAN

VINCENT ALI PRINCI

Industrial Relations Act
1979

18/12/2002

CP 7 of 2002

CHARLES WORKMAN

CECK PTY LTD

Industrial Relations Act
1979

18/12/2002

CP 6 of 2003

SIMONE NORTHCOTT

BURSWOOD RESORT
(MANAGEMENT) LIMITED

Industrial Relations Act
1979

21/05/2003

CP 266 of 2000

CP 267 of 2000

No. of Claim
M 12 of 2001

M 44 of 2001

M 268 of 2001

M 270 of 2001

M 271 of 2001

M 272 of 2001

M 286 of 2001

M 343 of 2001

Claimant

Defendant

Nature of Breach

Respondent

Nature of Breach

Decision

Penalty

Costs

Wages

Penalty

Costs

Wages

Discontinued

Discontinued

Discontinued

Struck Out

Struck Out

Struck Out

Struck Out

Dismissed

Decision

THE CONSTRUCTION, FORESTRY,
MINING AND ENERGY UNION –
CONSTRUCTION AND GENERAL
DIVISION

STARLAKE PTY LTD
TRADING AS AJ COCHRANE
& SONS

Federal Award Breach –
National Building &
Construction Industry
Award 1990

20/06/2003

OWEN RAYMOND EDMUNDS

GOLDFIELDS COMMERCIAL
SECURITY PTY LTD

Workplace Agreements
Act 1993

6/3/2003

Disbursement

Discontinued

$1897.04

AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS – WESTERN
AUSTRALIAN BRANCH

BELL-A-BIKE ROTTNEST PTY
LTD

State Award Breach –
Metal Trades (General)
Award 1965

15/01/2003

Disbursement
$10.00

AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS – WESTERN
AUSTRALIAN BRANCH

BELL-A-BIKE ROTTNEST PTY
LTD

State Award Breach –
Metal Trades (General)
Award 1965

15/01/2003

AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS – WESTERN
AUSTRALIAN BRANCH

BELL-A-BIKE ROTTNEST PTY
LTD

State Award Breach –
Metal Trades (General)
Award 1965

15/01/2003

AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS – WESTERN
AUSTRALIAN BRANCH

BELL-A-BIKE ROTTNEST PTY
LTD

State Award Breach –
Metal Trades (General)
Award 1965

15/01/2003

AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS – WESTERN
AUSTRALIAN BRANCH

BELL-A-BIKE ROTTNEST PTY
LTD

State Award Breach –
Metal Trades (General)
Award 1965

15/01/2003

JANICE HIGGS

ACTIV FOUNDATION

Workplace Agreements
Act 1993

10/01/2003

(2)

Discontinued

Dismissed

Dismissed

Dismissed

Dismissed

Dismissed

Discontinued

Disbursement
$10.00

Disbursement
$10.00

Disbursement
$10.00

Disbursement
$10.00

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMPLAINTS—continued
No. of Claim
M 363 of 2001

Claimant
LESLIE JOHN ANTHONY CLARK

Respondent

Nature of Breach

Decision

MARINE FIRE & SECURITY
PTY LTD

Workplace Agreements
Act 1993

27/03/2003

SCOTT BRENZI

MARINE FIRE & SECURITY
PTY LTD

Workplace Agreements
Act 1993

27/03/2003

M 385 of 2001

ANTONIO SCAMPOLI

DELTA CORPORATION
LIMITED

Industrial Relations Act
1979

27/3/2003

THE AUSTRALIAN WORKERS
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS

EUREST (AUSTRALIA) PTY
LTD

Workplace Relations Act
1996

07/05/2003

CHARLES WORKMAN

CECK PTY LTD

Workplace Agreements
Act 1993

23/04/2003

M 420 of 2001

Wages

$2035.00

$6800.00 plus
disbursement
$293.00

$6822.95 plus
interest
$1310.00

Dismissed

Discontinued

Discontinued

Discontinued

M 12 of 2002

MAX EDWARD COLLIER

NAVAL BASE GARDEN
SUPPLIES

Workplace Agreements
Act 1993

23/04/2003

M 18 of 2002

THE CONSTRUCTION, FORESTRY,
MINING AND ENERGY UNION OF
WORKERS

CARL ANTHONY PERROTT
AND SANDRA LEE PERROTT
T/AS C&S PERROTT

Industrial Relations Act
1979 – C&S Perrott
Industrial Agreement
1997

17/07/2002

MR PETER HAIG

CECK PTY LTD

Workplace Agreements
Act 1993

23/04/2003

M 41 of 2002

Costs

Dismissed

M 364 of 2001

M 406 of 2001

Penalty

Discontinued

7/08/2002
15/01/2003

Discontinued

M 64 of 2002

MARCELLO MONTELEONE

WESTSIDE CONSOLIDATED
PTY LTD

Workplace Agreements
Act 1993

13/01/2003

M 119 of 2002

THE CONSTRUCTION, FORESTRY,
MINING AND ENERGY UNION OF
WORKERS

INTERCORP SERVICES PTY
LTD T/AS WESTVISION
PAINTING COMPANY

Building Trades
(Construction) Award
1987 R14 of 1978

20/03/2003

$6700.00

$3021

$18,234.24 +
interest

M 129 of 2002

THE CONSTRUCTION, FORESTRY,
MINING AND ENERGY UNION OF
WORKERS

INTERCORP SERVICES PTY
LTD T/AS WESTVISION
PAINTING COMPANY

Building Trades
(Construction) Award
1987 R14 of 1978

20/03/2003

$4,050

$2040

$9,467.87 +
interest

M 130 of 2002

THE CONSTRUCTION, FORESTRY,
MINING AND ENERGY UNION OF
WORKERS

INTERCORP SERVICES PTY
LTD T/AS WESTVISION
PAINTING COMPANY

Building Trades
(Construction) Award
1987 R14 of 1978

26/03/2003

$6,300

$2040

$15,798.25 +
interest

M 131 of 2002

THE CONSTRUCTION, FORESTRY,
MINING AND ENERGY UNION OF
WORKERS

INTERCORP SERVICES PTY
LTD T/AS WESTVISION
PAINTING COMPANY

Building Trades
(Construction) Award
1987 R14 of 1978

27/03/2003

$2,950

$2040

$7,714.96 +
interest

M 162 of 2002

CONSTRUCTION, FORESTRY,
MINING & ENERGY UNION OF
WORKERS

AUSTRALIAN SEALCOATING
PTY LTD & BITUMINOUS
PRODUCTS PTY LTD

State Award Breach –
Earthmoving &
Construction Award

14/01/2003

Discontinued

Discontinued

No.10 of 1963
M 165 of 2002

COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGINEERING & ELECTRICAL
DIVISION, WA BRANCH

BENCHMARK RECRUITMENT
(WA) PTY LTD

State Award Breach –
Electrical Contractive
Industry Award R22 of
1978

5/06/2003

TRANSPORT WORKERS UNION OF
AUSTRALIA, WA BRANCH

TRANSPORT MANAGEMENT
GROUP PTY LTD

Federal Award Breach –
Transport Workers
(TMG Passenger
Vehicles) Award 1996

11/03/2003

M 175 of 2002

LILY MUKEVSKA

HIGGINSON IMPORTERS

Workplace Agreements
Act 1993

21/01/2003

M 193 of 2002

APIROM KAEW-ARD

SAWASDEE PTY LTD

State Award Breach –
Restaurant, Tearoom and
Catering Workers Award
1979

6/02/2003

M 206 of 2002

JILLIAN MICHELE VILLANOVA

BALWA PTY LTD T/AS 7 MILE
INN

State Award Breach –
Hotel & Tavern Workers
Award 1978

19/02/2003

M 225 of 2002

GAVIN PARKER

ITRANEX LTD

Enforcement of an Order
of the Commission

17/02/2003

Workplace Agreements
Act 1993

19/3/2003

State Award Breach –
Building Trades
(Construction) Award

30/01/2003

M 170 of 2002

M 228 of 2002

M 231 of 2002

GREGORY MARK HANSEN

THE CONSTRUCTION, FORESTRY,
MINING & ENERGY UNION OF
WORKERS

WILSON PARKING

ANDERSON FORMRITE PTY
LTD

(3)

Dismissed

Discontinued

Discontinued

Memorandum of
Consent

Discontinued

Discontinued

$700.00

$7745.00 plus
interest
$1171.77
$4699.44 plus
interest
$207.66

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMPLAINTS—continued
No. of Claim
M 234 of 2002

M 236 of 2002

M 241 of 2002

M 247 of 2002

Claimant
JANE GARDINER

MARGARET ANNE MACFARLANE

Respondent

Nature of Breach

BED BATH N’ TABLE PTY
LTD

BED BATH N TABLE PTY LTD

Decision

State Award Breach –
Shop and Warehouse
(Wholesale and Retail
Establishment) Award

17/04/2003

State Award Breach Shop and Warehouse
(Wholesale and Retail
Establishments) Award

7/03/2003

GROUP 4 SECURITAS PTY
LTD

Workplace Relations Act
1996

16/04/2003

GRAEME DAVIES

ITRANEX PTY LTD

Enforcement of an order
of the Commission

17/02/2003]
Memorandum of
consent

K-CARE

State Award Breach –
Furniture Trades Award

6/03/2003

M 269 of 2002

HEDWIGA FERSTER

AUSTRALIAN POSTAL
CORPORATION

Federal Award Breach –
Australia Post General
Conditions of
Employment Award 1999

16/04/2003

TZAK INVESTMENTS PTY
LTD

State Award Breach –
Restaurant, Tearoom &
Catering Workers Award

20/02/2003

PROFESSIONAL
INNOVATORS PTY LTD

State Award Breach –
Furniture Trades Industry
Award

17/01/2003

SHOP DISTRIBUTIVE & ALLIED
EMPLOYEES ASSOCIATION OF
WESTERN AUSTRALIA

SARA & COOK PTY LTD

State Award Breach –
Shop & Warehouse
(Wholesale) and Retail
Establishments Award

12/03/2003

M 277 of 2002

JULIE BOND

PAUL VELLA

State Award Breach –
Clerks (Accountants
Employees) Award

26/02/2003

M 278 of 2002

SCOTT BROWNE, DEPARTMENT
OF CONSUMER AND
EMPLOYMENT PROTECTION

CURTIN HOTELS PTY LTD
T/AS IMPERIAL HOTEL

State Award Breach –
Hotel and Tavern
Workers Award No.R31
of 1977

19/02/2003

M 290 of 2002

NYREE COLLINS, DEPARTMENT
OF CONSUMER AND
EMPLOYMENT PROTECTION

HEARTLAND AQUACULTURE
PTY LTD

Minimum Conditions of
Employment Act 1993

24/01/2003

M 294 of 2002

MARK WARREN LEWIS

CITY OF MELVILLE

Federal Award Breach –
Local Government
Officers (Western
Australia) Award

14/02/2003

M 273 of 2002

M 296 of 2002

RYAN MICHAEL D’ARCY

Discontinued

Dismissed

Discontinued

Discontinued

Dismissed

Discontinued

Discontinued

Discontinued

MADELEINE JONES,
DEPARTMENT OF CONSUMER
AND EMPLOYMENT PROTECTION

MENMAR PTY LTD T/AS
EXECUTIVE TRANSPORT

State Award Breach –
Transport Workers
(General) Award

24/01/2003

M 298 of 2002

TROY NATHAN BULLEN

A J FELBER

Industrial Relations Act
1979

6/02/2003

M 301 of 2002

PETER LALOR HEALY,
DEPARTMENT OF CONSUMER
AND EMPLOYMENT PROTECTION

FARMERS CARBON
INTERNATIONAL LTD ACN
091 686 234

State Award Breach –
Commercial Travellers
and Sales
Representatives’ Award
No. R 43 of 1978

17/06/03

Discontinued

Discontinued

Discontinued

Minimum Conditions of
Employment Act 1993
M 302 of 2002

M 305 of 2002

TREVOR JAMES LOVELLE

VALET-BETA GROUP PTY
LTD

Minimum Conditions of
Employment Act 1993

16/01/2003

THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH INDUSTRIAL UNION OF
WORKERS

CALSTORES PTY LTD

State Award Breach –
Motor Vehicles (Service
Stations, Sales
Establishments, Rust
Prevention and Paint
Protection) Industry
Award

23/04/2003

DEBRA LEE BAUM

NEWMAN SENIOR HIGH
SCHOOL PARENTS AND
CITIZENS ASSOCIATION

Memorandum of
Consent

Discontinued

No. 29 of 1980
M 307 of 2003

State Award Breach –
Restaurant, Tearoom and
Catering Workers Award
1978

(4)

23/04/2003

Memorandum of
Consent

PATRICK LOUIS

M 272 of 2002

Wages

Dismissed

BEVERLY MARGARET
MCCONNELL

JACQUELINE FRANCONI

Costs
$200.00

Discontinued

M 260 of 2002

M 271 of 2002

Penalty

07/05/2003
Discontinued

$295.00

$4900.91 plus
interest
$286.59

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMPLAINTS—continued
No. of Claim
M 308 of 2002

Claimant

Nature of Breach

Decision

KRESTA BLINDS LTD T/A
KRESTA BLINDS

Industrial Relations Act
1979

31/03/2003

AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH

CHUBB SECURITY
AUSTRALIA PTY LTD

Chubb-Westrail
Enterprise Bargaining
Agreement 2001

26/02/2003

M 312 of 2002

GEORGINA MUCCILLI

SUNNY BRUSHWARE
SUPPLIES PTY LTD

Enforcement of an Order
of the Commission

9/01/2003

M 321 of 2002

IAN NOBLE MORRISON

PRODUCT MANAGEMENT
GROUP INTERNATIONAL PTY
LTD

Enforcement of an Order
of the Commission

2/04/2003

THE BOARD OF
MANAGEMENT
QUADRIPLEGIC CENTRE

State Award Breach –
Quadriplegic Centre
Award

30/01/2003

D’ADAMO NOMINEES PTY
LTD T/A L & A ELECTRICS

State Award Breach –
Electrical Contracting
Industry Award No R22
of 1978

11/04/2003

KAY LANE

State Award Breach –
Restaurant and Catering
Workers Award.

6/03/2003

M 309 of 2002

M 322 of 2002

M 323 of 2002

M 325 of 2002

JOHN ARTHUR RICHARDS

Respondent

KAREN LEE MCMURTRIE

CEEEIPPUWA

SUSAN GAYE BIRD

Penalty

Costs

Wages

Discontinued

Dismissed

Discontinued
$500

$150

$3,777.80

$150.00

$60.00

$1137.00 plus
interest
$14.38

$60
disbursement

$1,919.23
plus interest
$36.57

$34.35

$1,026.97

Disbursement

plus interest
$10.80

$34.35

$624.72 +
interest $6.57

Default
Judgement

Memorandum of
Consent

Discontinued

Discontinued

Long Service Leave Act
1958.
M 326 of 2002

DENISE LORRAINE JOHNSTON

KAY LANE

State Award Breach –
Restaurant and Catering
Workers Award

2/04/2003

M 327 of 2002

CONSTRUCTION, FORESTRY,
MINING & ENERGY UNION OF
WORKERS

BHP BILLITON IRON ORE PTY
LTD

State Award Breach –
Iron Ore Production &
Processing (BHP Billiton
Iron Ore Pty Ltd) Award
2002.

8/04/2003

M 328 of 2002

DR PETA ODGERS

FIRE & EMERGENCY
SERVICES AUTHORITY OF
WESTERN AUSTRALIA

Workplace Agreements
Act 1993

7/04/2003

M 329 of 2002

PHILLIP PORTMAN

GULF FINANCIAL SERVICES
(GRAEME MOORE)

Enforcement of an Order
of the Commission

12/02/2003

M 331 of 2002

ZDZISLAW FRANK DUDA

WESTRAIL FREIGHT
EMPLOYMENT PTY LTD &
AUSTRALIAN RAILROAD
GROUP PTY LTD

Workplace Relations Act
1996

21/01/2003

MARINE RESEARCH PTY LTD
/ CROCODILE SCIENCE CORP
PTY LTD & ALAN BURNS

State Award Breach –
Metal Trades (General)
Award

23/01/2002

CONSTRUCTION, FORESTRY,
MINING & ENERGY UNION OF
WORKERS

CECK PTY LTD

State Award Breach –
Building Trades
(Construction) Award
1987

23/04/2003

CONSTRUCTION, FORESTRY,
MINING & ENERGY UNION OF
WORKERS

CECK PTY LTD

M 1 of 2003

HO SOI KOW, ROBERT

SUNCITY INVESTMENTS PTY
LTD T/AS HUNGRY SPOT
DELI/TAKEAWAY

Enforcement of an Order
of the Commission

20/03/2003

M 3 of 2003

DAVID GRAHAM, DEPARTMENT
OF CONSUMER AND
EMPLOYMENT PROTECTION

ACN 091318437 PTY LTD T/A
CAFÉ RUSSO

State Award Breach
Restaurant, Tearoom and
Catering Workers Award
1979 No. R48 of 1978

3/06/2003

NYREE COLLINS, DOCEP

DIANE ROWE T/A PRO TEAM
CLEAN

State Award Breach –
Contract Cleaners Award
1986

26/3/2003

DIANE ROWE T/A PRO TEAM
CLEAN

State Award Breach –
Contract Cleaners Award
1986

26/3/2003

M 332 of 2002

M 334 of 2002

PAUL JOHN BARRY

Discontinued

Discontinued

Discontinued

Discontinued

Discontinued

Discontinued

No. R14 of 1978
M 335 of 2002

State Award Breach –
Building Trades
(Construction) Award
1987

23/04/2003
Discontinued

No. R14 of 1978

M 7 of 2003

M 8 of 2003

NYREE COLLINS, DOCEP

(5)

Discontinued
$360

Default
Judgement

Default
Judgement

$380

Disbursement

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMPLAINTS—continued
No. of Claim
M 9 of 2003

M 10 of 2003

Claimant
NYREE COLLINS, DOCEP

NYREE COLLINS, DOCEP

Respondent

Nature of Breach

Decision

DIANE ROWE T/A PRO TEAM
CLEAN

State Award Breach –
Contract Cleaners Award
1986

26/3/2003

DIANE ROWE T/A PRO TEAM
CLEAN

State Award Breach –
Contract Cleaners Award
1986

26/3/2003

RIOSTAR DEEP BLUE

State Award Breach –
Hotel and Tavern
Workers Award

17/03/2003

M 12 of 2003

TERRY SIMS

CITY OF KALGOORLIEBOULDER

Federal Award Breach –
Local Government
Officers (Western
Australia) Award 1999

30/06/2003

CRUSHING SERVICES
INTERNATIONAL

Minimum Conditions of
Employment Act 1993

27/02/2003

OSTERIA CAFÉ PIZZARIA
RESTAURANT

Enforcement of
Commission Order

14/05/2003

M 15 of 2003

JOHN STEEN

KAMELLO LEBEIDI

2/05/2003

M 17 of 2003

DAVID JOSEPH WATSON

JACOMA PTY LTD

Workplace Relations Act
1996

12/05/2003

M 18 of 2003

KERRY ANN WATSON

JACOMA PTY LTD

Workplace Relations Act
1996

12/05/2003

M 19 of 2003

DAVID JOSEPH WATSON

JACOMA PTY LTD

Workplace Relations Act
1996

12/05/2003
Discontinued
10/06/03

M 21 of 2003

TIM SEMERDJIAN

ELITE SECURITY SERVICES

Enforcement of
Commission Order

26/03/03

M 22 of 2003

ODED HOCHBERG

A & A RICCIARDO AS
TRUSTEE FOR THE A & A
RICCIARDO FAMILY TRUST

Minimum Conditions of
Employment Act 1993

16/04/2003

ALL MINE MAINTENANCE
SERVICES PTY LTD

State Award Breach
Metal Trades (General)
Award 1966 No. 13 of
1965

16/05/2003

DIRECTOR GENERAL,
DEPARTMENT OF
EDUCATION AND TRAINING

Education Department
Public Service,
Government and
Ministerial Officers
Enterprise Bargaining
Agreement 2000

31/03/2003

PEEDAC PTY LTD

Minimum Conditions of
Employment Act 1993

27/05/2003

State Award Breach
Transport Workers
(General) Award No. 10
of 1961

4/06/2003

NOONGAR ENTERPRISE
ABORIGINAL CORPORATION
M 27 of 2003

M 32 of 2003

M 34 of 2003

M 36 of 2003

M 37 of 2003

MICHAEL JAMES ABBLITT

ROADS 2000

Dismissed

Discontinued

Discontinued

Discontinued

Discontinued

Discontinued

CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED

DIRECTOR GENERAL,
DISABILITY SERVICES
COMMISSION

State Award Breach
Government Officers
(Social Trainers) award
1985

02/05/2003

UMBERTO PITTORINO

FERNE PETA MEYNERT AS
EXECUTRIX AND TRUSTEE
OF THE WILLS OF GIUSEPPE
AND GIUSEPPINA PITTORINO

Minimum Conditions of
Employment Act 1993

17/06/03

WILLIAM GEORGE JAMES
TRADING AS PHOTO SNAP

State Award Breach –
Shop and Warehouse
(Wholesale and Retail
Establishments) Awars
1977

28/05/2003

PKP ENTERPRISES PTY LTD

Clerks (Commercial,
Social and Professional
Services) Award

10/04/2003

FLEUR HAWKHEAD

ANNA OLSZEWSKI

(6)

$800.00

Discontinued

State Award BreachRestaurant, Tearoom and
Catering Workers Award
No. R48 of 1978

DINNIE THORNE

$70.00

Discontinued

YULE BROOK COLLEGE
PARENTS AND CITIZENS’
ASSOCIATION
INCORPORATED

M 26 of 2003

$250.00

Discontinued

NYREE COLLINS, DEPARTMENT
OF CONSUMER AND
EMPLOYMENT PROTECTION

CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED

Disbursement

$1,424.94 +
interest
$14.98

Disbursement

Workplace Relations Act
1996

M 25 of 2003

Disbursement

Memorandum of
Consent

JAMES MURPHY

PETER KIMBERLEY SINGER

$34.35

$519.91 +
interest $5.47

Discontinued

SILENT VECTOR PTY LTD T/A
SIZER BUILDERS

M 24 of 2003

$555

Wages

Discontinued

M 16 of 2003

M 20 of 2003

$34.35

Default
Judgement

CARLEEN M HOLMESBY

Costs

$300

Default
Judgement

M 11 of 2003

M 13 of 2003

Penalty

Discontinued

Discontinued

Memorandum of
Consent

Memorandum of
Consent

$40

$1,258.64

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMPLAINTS—continued
No. of Claim

Claimant

Respondent

Nature of Breach

Decision

M 39 of 2003

AUSTRALIAN WORKERS UNION,
WEST AUSTRALIAN BRANCH

WESTERN AUSTRALIAN
TROTTING ASSOCIATION
(INCORPORATED)

Minimum Conditions of
Employment Act 1993

M 43 of 2003

CEEEIPPAWU

TIMOTHY SPITHOVEN,
MICHAEL SCHOERS &
WARREN FRANCIS T/A TMS
ELECTRICAL, FIRE &
SECURITY SERVICES

Electrical Contracting
Industry Award No R22
of 1978

16/04/2003

MINISTER FOR POLICE

Western Australia Police
Service Enterprise
Agreement for Police
Act Employees 1998 No.
AG 129 of 1988

27/05/2003

M 45 of 2003

NICOLE MORAG HILL

Discontinued

Enforcement of
Commission Order

30/04/2003

M 49 of 2003

GREG LOGAN-SCALES

ECO TOURS PTY LTD T/A
WESTERN TRAVEL BUG

Transport Workers
(Passenger Vehicles)
Award No. R47 of 1978

07/05/2003
Discontinued

M 60 of 2003

DAVID WATERMAN

ALBERTO CULVER
(AUSTRALIA)

Minimum Conditions of
Employment Act 1993

17/06/03

M 62 of 2003

JACK VORSTENBOSCH

WESTCITY ENTERPRISES
PTY LTD

State Award Breach –
Metal Trades (General)
Award No.13 of 1965

28/05/2003

HORTIK PTY LTD T/A TULLY
FIRST NATIONAL

Long Service Leave Act
1958

28/05/2003

FOREST PRODUCTS, FURNISHING
AND ALLIED INDUSTRIES
INDUSTRIAL UNION OF
WORKERS, WA

AINTREE HOLDINGS PTY
LTD T/A LATROBE CABINETS

Industrial Relations Act,
1979

05/05/2003

MUSTAFA DOYGUN

ALLPEST WA

State Award Breach –
Pest Control Industry
Award

10/06/03

MIDLAND RAILWAY
COMPANY T/A THE SPIRIT OF
THE WEST

State Award Breach –
Restaurant, Tearoom and
Catering Workers Award

11/06/03

M 71 of 2003

M 72 of 2003

CHRISTIAN LACOSTE

Discontinued

Memorandum of
Consent

Memorandum of
Consent

Discontinued

Memorandum of
Consent

Memorandum of
Consent

M 80 of 2003

MOREEN ANN HUNTER

CURTIN UNIVERSITY STAFF
ASSOCIATION

Enforcement of
Commission Order

28/05/2003

M 81 of 2003

DIANE JARDINE

TRANSITION INTEGRATION
SERVICES PTY LTD

Minimum Conditions of
Employment Act 1993

12/06/03

M 84 of 2003

BRENDON LEE LAWSON

AUTOCO HOLDINGS PTY LTD

Minimum Conditions of
Employment Act 1993

24/06/2003

Federal Award Breach –
Graphic Arts General
Award 2000

26/03/2003

M 91 of 2003

MR PETER BORIC

SUNDREAM PTY LTD

(7)

$1845.14

Dismissed

WA POWER CONSOLIDATORS
PTY LTD

M 66 of 2003

Wages

07/05/2003

JOHN ALLAN COCHRANE

ANNE CRANE

Costs

Discontinued

M 48 of 2003

M 65 of 2003

Penalty

Discontinued

Discontinued

Discontinued

Memorandum of
Consent

$100561.00

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

APPENDIX II
MINIMUM WAGE—AUSTRALIA
MINIMUM WEEKLY WAGE RATES UNDER AWARDS OF THE AUSTRALIAN CONCILIATION AND
ARBITRATION COMMISSION AND THE AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Date of Operation (a)
Adult males—
1966— 11 July ......................................
1967— 1 July ........................................
1968— 25 October................................
1969— 19 December ............................
1971— 1 January ..................................
1972— 19 May .....................................
1973— 29 May .....................................
1974— 23 May .....................................
1975— 1 January ..................................
15 May .....................................
18 September............................
1976— 15 February ..............................
1 April ......................................
15 May .....................................
15 August .................................
22 November............................
1977— 31 March ..................................
24 May .....................................
22 August .................................
12 December ............................
1978— 28 February
7 June .......................................
12 December ............................
1979— 27 June .....................................
1980— 4 January ..................................
14 July......................................
1981— 9 January ..................................
7 May .......................................
1983— 6 October..................................
1984— 6 April ......................................
1985— 6 April ......................................
1985— 4 November ..............................
*1986—23 July .....................................
1997— 22 April (d) ..............................
1998— 29 April (d) ..............................
1999— 29 April (d) ..............................
2000— 1 May (d) .................................
2001— 2 May (d) .................................
2002— 9 May (d) .................................
2003— 6 May (d) .................................

Amount ($)
36.55
37.55
38.90
42.40
46.40
51.50
60.10
68.10
76.10
80.10
82.90
88.20
93.20
96.00
98.50
100.70
106.40
108.40
110.60
112.30
114.00
115.50
120.10
123.90
129.50
134.90
139.90
144.90
151.10
157.30
161.38
167.50
171.37
359.40
373.40
385.40
400.40
413.40
431.40
448.40

Date of Operation
Adult females—
1974— 23 May ....................................
30 September (b) .....................
1975— 1 January..................................
15 May.....................................
18 September ..........................
1976— 15 February..............................
1 April .....................................
15 May.....................................
15 August ................................
22 November ...........................
1977— 31 March..................................
24 May.....................................
22 August ................................
12 December............................
1978— 28 February..............................
7 June.......................................
12 December............................
1979— 27 June.....................................
1980— 4 January..................................
14 July .....................................
1981— 9 January..................................
7 May.......................................
1983— 6 October .................................
1984— 6 April......................................
1985— 6 April......................................
1985— 4 November..............................
*1986—23 July.......................................
1997— 22 April (d) .............................
1998— 29 April (d) .............................
1999— 29 April (d) .............................
2000— 1 May (d) ................................
2001— 2 May (d) ................................
2002— 9 May (d) ................................
2003— 6 May (d) ................................

Amount ($)
57.90
61.30
68.50
72.10
82.90
88.20
93.20
96.00
98.50
100.70
106.40
108.40
110.60
112.30
114.00
115.50
120.00
123.90
129.50
134.90
139.90
144.90
151.10
157.30
161.38
167.50
171.37
359.40
373.40
385.40
400.40
413.40
431.40
448.40

(a) Rates operative from beginning of first pay-period commencing on or after the date shown.
(b) Rate operative from the beginning of the pay-period in which 30 September occurs.
(c) Rate operative from the beginning of the pay-period in which 30 June occurs.
(d) Amendment to operate from date of variation to award.
*(Editor’s Note: The National Wage case of December 1986 Print G64000 contained no increase in the minimum wage. The Full Bench of the
Australian Commission decided that the special needs of lower paid workers should be addressed through supplementary payments.)

(8)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

APPENDIX III
MINIMUM WAGE—WESTERN AUSTRALIA
WEEKLY RATES FOR ADULT WORKERS UNDER APPROPRIATE AWARDS AND INDUSTRIAL
AGREEMENTS OF THE WESTERN AUSTRALIAN INDUSTRIAL COMMISSION.(c)

Date of Operation

Locality

Males

Published in
Industrial
Gazette

Females

26th October, 1970.....................
26th October, 1971.....................
26th June, 1972 ..........................
8th June, 1973 ............................
17th September, 1973.................
31st May, 1974...........................
1st May, 1975.............................
30th June, 1975 ..........................
15th May, 1976 ..........................
15th August, 1976 (a).................
15th November, 1976 (a)............

Whole of State .....
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................

$
49.00
51.50
53.50
57.00
61.50
69.00
82.50
82.50
94.20
97.40
99.80

$
57.90
72.10
80.10
91.50
94.60
97.00

15th February, 1977 (a) ..............
15th May, 1977 (a) .....................
15th August, 1977 (a).................
29th December, 1977 .................
28th February, 1978 ...................
7th June, 1978 ............................
12th December, 1978 .................
27th June, 1979 ..........................
4th January, 1980 .......................
14th July, 1980 ...........................
9th January, 1981 .......................
7th May, 1981 ............................
16th November, 1981 .................
7th February, 1983 .....................
6th October, 1983.......................
6th April, 1984 ...........................
6th April, 1985 ...........................
4th November, 1985 ...................

do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................

106.40
108.80
111.40
114.10
116.90
118.30
123.00
126.90
132.60
138.20
143.30
148.50
151.20
169.80
182.40
189.90
194.80
202.20

103.60
106.00
108.60
111.20
114.00
115.50
120.10
123.90
129.50
134.90
139.90
144.90
151.20(b)
169.80
182.40
189.90
194.80
202.20

1st July, 1986 .............................
10th March, 1987 .......................
5th February, 1988 .....................
9th September, 1988...................
1st October, 1989 .......................
24th September, 1991.................
30th November, 1992 .................
1st August, 2002 (d) ...................

do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................

206.90
216.90
222.90
229.60
248.80
268.80
275.50
431.40

206.90
216.90
222.90
229.60
248.80
268.80
275.50
431.40

Vol.
50
51
52
53
53
54
55
55
56
56
56
57
57
57
57
58
58
58
59
59
60
60
61
61
61
63
63
64
65
66
66
67
68
68
69
71
73
82

Page
825
1029
445
595
1081
411
535
535
788
1131
1789
7
7
7
7
111
471
927
7
1009
281
1327
153
847
1894
379
2207
847
657
4;
136
1139
435
949
2412
2913
2748
4
1369

MINIMUM WEEKLY RATES OF PAY FOR ALL STATE ADULT EMPLOYEES UNDER THE MINIMUM CONDITIONS OF
EMPLOYMENT ACT 1993(c)
G.G. REFERENCE
DATE
PAGE
3rd December, 1993 ...................
29th August, 1994 ......................
29th September, 1995.................
29th October, 1996 ....................
10th November, 1997 .................
7th December, 1998 ...................
1st March, 2000..........................
22nd March, 2001 ......................
29th April 2002 ..........................

do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................

275.50
301.10
317.10
332.00
335.00
346.70
368.00
400.40
413.40

275.50
301.10
317.10
332.00
335.00
346.70
368.00
400.40
413.40

3/12/93
29/8/94
29/9/95
29/10/96
10/11/97
7/12/98
1/3/00
22/3/01
29/4/02

6464
4465
4697
5753
6203
6545
1007
1475
2181

(a) Declaration by Commission – No General Order issued. Amendments to be made on application by parties.
(b) From 16th November, 1981 the Commission in Court Session announced that one minimum wage for adult employees regardless of
sex should apply.
(c) As of 1 December 1993 the setting of the Minimum Weekly Rates of Pay became the responsibility of the Minister for Labour
Relations under the Minimum Conditions of Employment Act 1993 as reported by order published in the Western Australian
Government Gazette and applies to all employees in the State.
(d) As of 1st August 2002 the setting of the Minimum Weekly Rates of Pay under the MCE Act 1993 became the responsibility of the
Commission in Court Session by virtue of the Labour Relations Reform Act 2002 No. 20 of 2002.
(9)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued

APPENDIX IV

Date
Delivered

Description/
Commentary

Increase

Date of
Operation

Order
Number

Reference
Vol.
Page

Order
Number

Reference
Vol.
Page

GENERAL ORDERS OF THE COMMISSION†

1975-79 Industrial Arbitration Act 1912-1973 Section 94A
1979
Industrial Relations Act 1979 Part II Division 3
Editiors Note: For information as to Awards and Agreements varied by each General Order refer to relevant Schedules.

Date
Delivered
1/7/75 *

Description/
Commentary
Applications by various
unions to amend awards
to provide for Wage
Indexation or for related
matters.
Total wage rates to be
increased in accordance
with the CPI for the
June, September &
December quarters 1975.

Increase

Date of
Operation

3.6%

15/5/75

3.5%
6.4%

15/8/75
15/2/76

3%

15/5/76

803

56

679

14/5/76

General Order - S.94A Wage Indexation Interim
Order

29/4/76

Judgment

—

56

787

20/8/76

Wage Indexation Principles & Operation of

—

56

1131

30/8/76

General Order - S.94A -

—
62/76

56

1255

Agreements - Industrial Amendments or variation of
Awards - Amendment of

—
—
—

56

1259

56

1264

Wage Indexation Principles & Operation of

—

56

1789

Wage Indexation
Final Order

7/12/76

7/12/76

$2.50 up to
$166.00
1.5% above
$166.00

15/8/76

62/76

55

General Order -

2.2%
ordinary
rates

15/11/76

488/76

57

7

General Order

2.2%
extended for
all purposes

6/12/76

488/76

57

7

$6.60
$2.40
$2.60

15/2/77
15/5/77
15/8/77

29/12/77

821/77

58

111

1/1/78

8/78

58

116

28/2/78

37/78

58

471

Total wage rates increased
by the amount of increase
of the state minimum wage
for adult males in a/c
with the CPI.

29/12/77

27/1/78

16/3/78

General Order - S.94A
Wage Indexation Order

$2.10 or 1.5%
whichever is
the greater
(Junior 1.5%
only)

General Order - S.94A
Long Service Leave Order
(Long Service Leave
Conditions set out in
schedule at 58 WAIG 1)
(Note: Republished in each
Volume of the January WAIG
at page 1).
General Order - S.94A
Wage Indexation of $2.60

1.5% up to max
1.5% to max
20c p/h
1.5% shift

† Includes variations pursuant to Industrial Relations Legislation Amendment and Repeal Act 1995 and the Labour Relations Legislation Amendment Act 1997.
* While this is effectively the first general wage indexation order, the Industrial Arbitration Act was not amended to include General Orders until November 1975. (Act amended
by No. 81 of 1975).

(10)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued
Date
Delivered

Description/
Commentary

Increase

Date of
Operation

Order
Number

Reference
Vol.
Page

15/6/78

General Order - S.94A
Wage Indexation

1.3% flat

7/6/78

203/78

58

927

22/12/78

General Order - S.94A
Wage Indexation

4%

12/12/78

486 &
585/78

59

7

6/6/79

General order - S.94A
Wage Indexation

3.2%

27/7/79

44 &
131/79

59

1009

10/1/80

General Order - S.94A
Wage Indexation

4.5%

4/1/80

381 &
434/1979

60

281

15/6/80

General Order - S.50
District & Location
Allowances

—

26/7/80

294/77
319-321/77
529/79

60

1141

21/7/80

General Order under
Section 51(2) of the 1A
Act, 1979 relating to wage
indexation

4.2%

14/7/80

419/80

60

1327

60

1626

15/1/81

General Order S.51 (2)
Wage Indexation

3.7%

9/1/81

19/81

61

153

4/5/81

General Order S.51 (2)
Wage Indexation
Interim Order

3.6%

7/6/81

286/81

61

847

3/7/81

Final Order

61

1039

18/8/81

General Order S.50
Location Allowances

8/12/81

General Order S.50 (2)
Wage Indexation (Junior
wages proportionate)

14/12/81

1/7/81

452/81

61

1661

16/11/81

612/81

61

1894

General Order S.50 (2)
“Government Employees
Service and Supplementary
Payments Order”

28/9/81
and
16/11/81

715/81

62

131

30/4/82

General Order Variation of Order No.
715/81 “Govt Employees
Service & Supplementary
Payments Order”

8/1/82

269/82

62

904

4/8/82

General Order S.50
Interim Order
Location Allowances

1/7/82

437/82

62

2359

15/11/82

General Order S.50(2)
“Govt Employees Service
and Supplementary
Payments Order” amended
& consolidated

28/9/81
and
16/11/81

764/82

62

2924

26/1/83

General Order - Part II
Division 3 - Restraint on
Remuneration

26/1/83
(to
30/6/83)
(& thereafter until
varied or
rescinded)

1/83

63

257

4/2/83

General Order S.50(2) Minimum wage due to
salaries and wages freeze
Act 1982 No Application
to Public Sec. Employees

7/2/83

534/82

63

379

1/11/83

State Review of National
Wage Decision, 1983
Minimum Wage-Interim.
Ord. (Note: Ord. contains
cancellation of Ord. 1
of 83-Restraint on
Increases in
Remuneration)

6/10/83

461/83

63

2207

28/12/83

Correction to Order

461/83

63

2496

2/3/84

Final Order

461/83

64

407

9/12/83

General Order S.50
Location Allowances
in Private Awards

291/83

64

5

$6.30

4.3%

5/12/83

(11)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued
Date
Delivered

Description/
Commentary

Increase

Order
Number

Reference
Vol.
Page

6/4/84

104/84

64

847

13/4/84

General Order S.51
State Review of National
Wage Decision, April 1984
Minimum Wage

29/2/84

General Order S.50(2)
Closure of Business on
April 24, 1984

24/4/84

141/84

64

261

6/7/84

General Order Location
Allowances in Private
Sector Awards

1/7/84

477/84

64

1235

26/11/84

General Order Closure of
Business on 24th & 31st
December, 1984

24/12/84
31/12/84

1008/84

64

2123

10/4/85

General Order State
Review of National Wage
Decision 1985
Minimum Wage

6/4/85

104/85

65

657

26/6/85

General Order S.50
Location Allowances
in Private Sec. Awards

1/7/85

397/85

65

1349

4/7/85

General Order S.50
Junior Employees and
Apprentices Order Re:
Reduction of Rates of
Pay in Private
Industry Awards

4/7/85

69/85

65

1331

27/11/85

Interim Order (Tin
Mining Ind Adj Sine
Die) 461/83
State Review of
National Wage Dec.
1985 Minimum Wage

4/11/85

821/85

66

4

20/12/85

Order to Vary
By Adding Tin Mining
Award 14/71 to Schedule

4/11/85

821/85

66

135

16/12/85

General Order
Part II Division 3 State Government
Wages Employees Long Service Leave
Conditions -

1/1/86

763/82

66

319

23/7/86

State Review of National Wage
Decision 1986 - Minimum Wage,
(incorporating Superannuation
by individual application)

1/7/86

261/86

66

1139

19/6/86

General Order S.50
Location Allowances in
Private Sector Awards

1/7/86

409/86

66

1149

18/3/87

State Review of National
Wage Decision - Claim
re Exclusion from Schedule

1/7/86

261/86

67

762

10/3/87

1195/86

67

435

25/3/87

State Review of National
Wage Decision 1986 Minimum Wage Second Tier

4.1%

Date of
Operation

2.6%

3.8%

2.3%

$10 plus 4%

3/4/87

General Order Varying
Awards Affected by State
Review of National Wage
Decision - Standardisation
of Rents.

15/4/87

549,555,
557,559,
561,587
T5 and
PSA 40/86

67

776

17/6/87

General Order S.50,
Location Allowances in
Private Sector Awards

1/7/87

603/87

67

1094

24/3/88

State Review of National
Wage Decision 1988 Minimum Wage

5/2/88

1406/87

68

949

31/12/87

General Order S.50 Location Allowances in
Private Sector Awards.

1/12/88

1353/87

68

996

16/12/87

General Order S.50 Cancellation of General
Order No. 69 of 1985.

16/12/87

1333/87

68

385

6.00

(12)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued
Date
Delivered

Description/
Commentary

Increase

Date of
Operation

Order
Number

Reference
Vol.
Page

16/6/88

General Order S.50 Location Allowance in
Government Awards

1/1/88

1258/87 &
C176/88

68

1681

24/6/88

General Order S.50 Location Allowance in
Private Awards

1/7/88

517/88

68

1686

8/9/88

General Order S.50 Variation of Order
No. 764/82 “Government
Employees Service &
Supplementary Payments
Order”

4/12/87

180/88

68

2411

9/9/88

State Review of National
Wage Decision 1988 Minimum Wage

3% and $10.00
(structural
efficiency)

14/9/88

730/88

68

2412

17/1/89

General Order S.50 Variation of General Order
730 of 1988 - Increase in
minimum weekly rate for
trainees under Australian
Traineeship System

To $104.60 and
$3.75 per week

17/1/89
and
17/7/89

1703/88

69

985

3/2/89

General Order S.50 - Western
Australian Government
Employees Redeployment,
Retraining & Redundancy
General Order

17/1/89

1329/88

69
69

517
1383

29/5/89

General Order S.50 Variation of Location
Allowances in Government
Awards to account
for Consumer Price Index
increase

1/1/89

278/89

69

2297

5/9/89

Correction to Order
No. 278/89 - Location
Allowances

1/1/89

278/89

69

2840

8/9/89

State Review of National
Wage Decision - Minimum
Wage

1/10/89
(Minimum
Wage)

1940/89

69

2913

14/8/89

General Order S.50 Variation of Order
No. 517/88 Location
Allowances in Private
Awards

1/7/89

834/89

69

3217

1/11/89

General Order S.50 - Minimum
Conditions for Annual Leave
for Non-Award or Agreement
covered employees

7/11/89

398/88

69

3487

31/7/90

General Order S.50 - Location
Allowances in Private Awards

1/7/90

778/1990
& 1065/90

70

2995

3/8/90

General Order S.50 Variation and consolidation of Order No. 398/88
- Minimum Conditions for
Annual Leave for Non-Award
or Agreement covered
employees - Conditions
for real estate sales
representatives

3/8/90

450/90

70

2998

16/4/91

General Order S.50 District Allowances in
Government Awards

7.78%

1/1/90

241/91

71

2007

16/4/91

General Order S.50 District Allowances in
Government Awards

7.42%

1/1/91

280/91

71

2007

17/6/91

State Review of National
Wage Decision

2.5%

704/91

71

1723

24/9/91

State Review of National
Wage Decision - Variation
to General Order 704/91
- Minimum Wage

$20

1309 &
1310/91

71

2748

7.74%

$10.00, $12.50
and $15.00 or
3% depending
on skill level

24/9/91
Minimum
Wage)

(13)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued
Date
Delivered

Description/
Commentary

Increase
—

Date of
Operation

Order
Number

Reference
Vol.
Page

1/7/91

1049/91

71

2753

8/10/91

S.50 General Order Variation to General
Order 1065/1990 - Location Allowances in
Private Awards

31/1/92

State Review of National
Wage Decision - Variation to
General Order 1309 & 1310/91
and insertion of clause,
“State Wage Principles”, into
all awards and agreements

31/1/92

1752/91

72

191

30/10/92

General Order S.50 - Location
Allowances in Private Sector
Awards - General Order
No. 1041/91 rescinded

1/7/92
except the
Building
Trades (Construction)
Award 26/10/92

851/92

72

2498

30/11/92

General Order S.50 Adult Minimum Wage Paragraph (2) of General
Order No. 1309 & 1310/91
rescinded

30/11/92

415A/92

73

4

11/1/93

General Order S.50 Variation and Consolidation
of Order No. 1329/88 Western Australian Government
Employees Redeployment,
Retraining and Redundancy
General Order

11/1/93

1465/92

73

215

14/7/93

General Order S.50 Location Allowances in
Private Awards - General
Order No. 851/92 rescinded

1/7/93

943/93

73

1989

26/10/93

General Order S.50 Variation to Western
Australian Government
Employees Redeployment,
Retraining and Redundancy
General Order No. 1329/88 to
include Printing (Government)
Award, 1990

26/10/93

820/1993

73

3307

14/12/93

General Order S.50 General Order No. 764/1982
“Government Employees Service
and Supplementary Payments
Order” rescinded

7/12/93

1325/1993

74

1

24/12/93

State Review of National
Wage Decision - State Wage
Principles December 1993 Insertion of clause into
all Awards and Industrial
Agreements

24/12/93

1457/1993

74

198

12/11/93

General Order S.50 Variation and Consolidation
of Order No. 1329/88 Western Australian Government
Employees Redeployment,
Retraining and Redundancy
General Order

12/11/93

1059/1993

74

552

5/7/94

General Order S.50 Location Allowances in
Private Awards - General
Order No. 943/93 rescinded

5/7/94

714/1994

74

1869

30/12/94

State Review of National Wage
Decision - Variation to
General Order No. 1457/1993 Statement of Principles
December 1994 - Insertion of
clause into all Awards and
Industrial Agreements

30/12/94

985/94

75

23

3/7/95

General Order S.50 Location Allowances in
Private Awards - General
Order No. 714/1994 rescinded

3/7/95

641/95

75

2125

2.5%

1%

$8.00

$8.00

(14)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued
Date
Delivered

Description/
Commentary

14/3/96

State Review of National Wage
Decision - Variation to
General Order No. 985/1994 Statement of Principles
March 1996 - Insertion of
clause into all Awards and
Industrial Agreements covering
more than one enterprise

15/7/96

Increase
$8.00

Date of
Operation

Order
Number

Reference
Vol.
Page

14/3/96

1164/95

76

911

Review and Variations of Awards,
Industrial Agreements and Orders Industrial Relations Legislation
Amendment and Repeal Act 1995 Resolution of Disputes Requirement

16/8/96

693/96

76

2768

15/7/96

Review and Variation of Awards,
Industrial Agreements and Orders Industrial Relations Legislation
Amendment and Repeal Act 1995 Inspection of Records Requirements

16/7/96

694/96

76

2789

7/8/96

State Review of National Wage
Decision - Variation to
General Order No. 1164/1995 Statement of Principles
August 1996 - Insertion of
clause into all Awards and
Industrial Agreements covering
more than one enterprise

7/8/96

915/96

76

3368

9/8/96

General Order S.50 Location Allowances in
Private Awards - General
Order No. 641/1995 rescinded

1/7/96

911/96

76

3365

18/9/97

General Order S.50 Location Allowances in
Private Awards - General
Order No. 911/1996 rescinded

1/7/97

1400/97

77

2547

20/10/97

State Review of National Wage
Decision - Variation to General
Order No. 915/1996 - Statement
of Principles November 1997 Adult Minimum Wage - Insertion
of clause into all Awards and
Industrial Agreements covering
more than one enterprise

14/11/97

940/97

77

3177

22/11/97

Review and Variation of Awards,
Industrial Agreements and Orders S.32, Labour Relations Legislation
Amendment Act 1997 - Resolution
of Disputes Requirements.

22/11/97

2053/97

77

3079

22/11/97

Review and Variation of Awards,
Industrial Agreements and Orders S.32 (2) & (3), Labour Relations
Legislation Amendment Act 1997 Right of Entry

22/11/97

2053/97

77

3138

16/4/98

Review and Variation of Awards,
Industrial Agreements and Orders
- S.34, Labour Relations Legislation
Amendment Act 1997 - Inspection
of Records Requirements

16/4/98

491/98

77

1471

16/4/98

Correction - Review and Variations
of Awards, Industrial Agreements and
- S.32, Labour Relations Legislation
Amendment Act 1997 - Resolution
of Disputes Requirements.

16/4/98

2053/97

78

1563

12/6/98

State Review of National Wage
Decision - Cancellation of General
Order No. 940/97 - Statement
of Principles-June 1998 - Cancellation
and insertion of clause into all awards
and industrial agreements covering
more than one enterprise Adult Minimum Wage.

12/6/98

757/98

78

2579

26/6/98

Review and Variation of Awards,
Industrial Agreements and Orders S.13 (6), Industrial Relations Legislation
Amendment and Repeal Act 1995
- Superannuation Requirements

26/6/98

599/98

78

2559

$8.00

$10.00

$10.00, $12.00
or $14.00 depending
on award rate.

(15)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued
Date
Delivered

Description/
Commentary

Increase

Date of
Operation

Order
Number

Reference
Vol.
Page

17/7/98

General Order S.50 Location Allowances in
Private Awards - General
Order No. 1400/1997 rescinded

1/7/98

975/98

78

2999

28/6/99

General Order S.50 –
Location Allowances in
Private Awards – General Order
No. 975/1998 replaced &
rescinded

1/7/99

690/99

79

1843

6/7/99

General Order S.51 – State Review
of National Wage Decision –
Cancellation of General Order
No. 757/98 (dated 12/6/98) –
1A - Statement of Principles
June (Deleted) – Arrangement
Clause and 1B – Minimum
Adult Award Wage or
Minimum Adult Wage
Clause/provision varied –
“rates of pay provisions”
varied by Arbitrated Safety
Net Adjustment

$10.00 or $12.00
depending on
award rate.

1/8/99

609/99

79

1847

17/7/00

General Order S.51 – State Review
of National Wage Decision –
Cancellation of General Order
No. 609/99 (dated 6/7/99) –
IB – Minimum Adult Award Wage
or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay
provisions” varied by Arbitrated
Safety Net Adjustment, Previous
ASNA Provisions incorporated
into the Awards be varied

$15.00

1/8/00

654/00

80

3379

1/8/00

General Order S.50 – Location
Allowances in Private Awards –
General Order No. 690/1999
replaced & rescinded

1/8/00

1050/00

80

3153

25/6/01

General Order S.50 – Location
Allowances in Private Awards –
General Order No. 1050/2000
replaced & rescinded

1/7/01

718/01

81

1559

25/7/01

General Order S.51 – State Review
of National Wage Decision –
Cancels General Order
No. 654/2000 (dated 11/5/00),
Statement of Principles (replaced),
“rates of pay” varied by Arbitrated
Safety Net Adjustment, Minimum
Adult Wage (varied))

1/8/01

752/01

81

1721

21/6/02

General Order S.50 – Location
Allowances in Private Awards –
General Order No. 718/2001
replaced & rescinded

1/7/02

686/02

82

1185

22/7/02

General Order S.51 – State Review
of National Wage Decision –
Cancels General Order
No. 752/2001 (dated 25/7/01),
Statement of Principles (replaced),
“rates of pay” varied by Arbitrated
Safety Net Adjustment, IB –
Minimum Adult Award Wage or
Minimum Adult Wage Clause/
Provision (varied), or text relating
to the Minimum Adult Award
Wage which are not identical to
that in the awards with Clause
1B – Minimum Adult Award
Wage (varied) to establish the
Minimum Adult Award Wage
for full-time employees)

1/8/02

797/02

82

1369

$13.00, $15.00
or $17.00 depending
on award rate.

$18.00

(16)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

APPENDIX V
INDUSTRIAL ARBITRATION ACT - AWARDS IN FORCE
INDUSTRIAL RELATIONS ACT (as from 1/3/85)
The following table contains a list of Awards currently in force, showing the area governed by each Award, the date during which it operates, registered number of Award, date of delivery and a
reference to "Industrial Gazette" where reported therein.
EDITOR’S NOTE

(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)

Title

Aboriginal Medical Services
Employees' Award

ACTIV Foundation
(Salaried Officers)
Award (was previously
called Slow Learning
Children's Group
(Salaried Officers)
Award)

Aerated Water and Cordial
Manufacturing Award

Awards of the Western Australian Coal Industry Tribunal are shown in Appendix XI
Awards of the Railway Classification Board are shown in Appendix XIII.
Awards of the Public Service Arbitration Act, 1912, section 93 provided: Notwithstanding the expiry of the term of an award, the award shall, subject to any
variation made under this Act, continue in force until a new award in substitution for that award has been made. (See s.37(4) I.A. Act 1979) and I.R. Act 1979)
For Awards affected by orders made under Sections 23and 44 (I.R. Act 1979) see Appendix IX.
Consent awards are marked by an asterisk.
On 1 March, 1985 the Industrial Relations Act 1979 was proclaimed.
For all amendments, references to cancelled or replaced awards prior to Vol. 80, see Appendix V, Vol. 79, Part 2.
All current registered Awards are published on the W.A.I.R.C. Internet site (www.wairc.wa.gov.au).
Area
Governed
Whole of State
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

Whole of State

Whole of State
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

Date of
Operation
8 February 1988..........................................................................................................
Amended Section 93(6) (Consolidation) .....................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
Order No. 657/2000 (Bilingual Allowance, Wages, Schedule A – Parties
to the Award, Schedule B – Respondents).................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” .......
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1024/2001 (Hours of Duty, Overtime and On Call, Laundry and
Uniforms, District Allowance, Outpost – Availability Allowance, Bilingual
Allowance, Wages) ...................................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 2040/1998 (Definitions, Wages) .................................................................
Order No. 999/2002 (Hours of Duty, Laundry and Uniforms, District Allowance,
Bilingual Allowance, Wages) ....................................................................................
Correction Order No. 999/2002 (Outpost Availability Allowance)...............................
1 Jan., 1981 to 31 Dec., 1981 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
Order No. 800/2000 (District Allowance) ...................................................................
Order No. 1406/00 (Meal Money, Motor Vehicle Allowance, Travelling,
Transfers and Relieving Duty – Rates of Allowance, Removal Allowance) ................
Order No. 289/2000 (Arrangement, Maternity Leave (deleted) Parental
Leave, Deleted (deleted), Salary Packaging)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” .......
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 813/2002 (Travelling, Transfers and Relieving Duty – Rates
of Allowance) ...........................................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1242/2002 (Schedule B – Minimum Salaries) .............................................
Order No. 1102/2002 (Meal Money, Removal Allowance, District Allowance) ...........
2 May, 1975 to 1 May, 1976.......................................................................................
Amended Section 93(6) (Consolidation) .....................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 658/2000 (Overtime, Wages, Schedule A – Parties to the Award) ..............
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” .......
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1044/2001 (Overtime, Wages)....................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 998/2003 (Overtime, Wages, Superannuation)............................................

No. of
Award

Date
Delivered

Reference
Vol.
Page

A26/1987

8/2/88

68

387

…

11/4/00

80

1986

…

17/7/00

80

3379,
3384

…

16/11/00

80

5515

…

25/7/01

81

1721,
1724

…

8/01/02

82

230

…

22/07/02

82

…

23/12/02

83

1369,
1389
89

…
…

28/01/03
04/02/03

83
83

468
839

13/1977

4/5/81

61

647

…

17/7/00

80

…

28/9/00

80

3379,
3387
4820
5162

…

23/10/00

80

…

25/10/00

80

4994

…

25/7/01

81

1721,
1728

…

19/07/02

82

2133

…

22/07/02

82

…
…

14/10/02
6/11/02

82
82

1369,
1392
2917
2918

10/1975

2/5/75

55

548

…

11/4/00

80

1996

…

17/7/00

80

3379,
3389

…
…

1/8/00
7/12/00

80
81

3153
254

…

25/6/01

81

1559

…

25/7/01

81

…

8/1/02

82

1721,
1730
232

…

21/06/02

82

1185

…

22/07/02

82

…

28/01/03

83

1369,
1394
472

Aerospace Engineering Services
Pty Ltd Interim Award 2003

Aerospace Engineering
Services Pty Ltd
Western Australia

12 May, 2003 – 11 Nov., 2003 ...................................................................................

A6/2003

12/5/03

83

1416

Aged and Disabled
Persons Hostels
Award, 1987
(Replaced Hostel
Workers (Aged and
Disabled Persons
Hostels) Award
No. R5/1976

Whole of State

20 Nov., 1987 to 19 Nov., 1988. ................................................................................
Amended Order No. 978/1998 (S.46 - Interpretation: Board and/or Lodging,
Call Allowance) ........................................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................

A6/1987

23/10/87

67

2243

…

28/2/00

80

604

…

17/7/00

80

3379,
3392

(17)
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INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Aged and Disabled
Persons Hostels
Award, 1987—continued

Air Conditioning and
Refrigeration
Construction and
Servicing) Award

Date of
Operation
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 659/2000 (Definitions, Overtime, Wages, Uniforms and Laundering,
Call Allowances, Schedule A – Parties to the Award)................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” .......
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 691/2001 (Annual Leave, Call Allowance)..................................................
Order No. 1034/2001 (Overtime, Wages, Uniform and Laundering, Call
Allowance, Fares and Motor Vehicle Allowances).....................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 997/2002 (Overtime, Wages, Uniforms and Laundering, Car Allowance,
Fares and Motor Vehicle Allowances).......................................................................

Whole of State

25 July, 1979 to 24 Jan., 1980.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” .......
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1235/2002 (Arrangement, State Wage Case Principles – June 1991
(deleted), Overtime, Car Allowance, Allowance for Travelling and Employment
in Construction Work, Distant Work, Wages) ...........................................................

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

1/8/00

80

3153

…

16/11/00

80

5515

…

25/6/01

81

1559

…

25/7/01

81

…

17/8/01

81

1721,
1732
2556

…

8/1/02

82

233

…

21/06/02

82

1185

…

22/07/02

82

1369,
1396

…

28/01/03

83

474

R10/1979

25/7/79

59

1015

…

17/7/00

80

3379,
3393

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
1734

…

21/06/02

82

1185

…

22/07/02

82

1369,
1397

…

8/11/02

82

2920

12/1980

18/8/80

60

1342

…

11/4/00

80

2010

Alcoa Long Service
Leave Conditions Award

Workers employed by
Alcoa of Australian
(Ltd.) Alcoa (Bunbury)
Pty. Ltd.
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

18 Aug., 1980.............................................................................................................
Amended Section 93(6) (Consolidation) .....................................................................................

Ambulance Service
Communication Centre
Employees Award

State of W.A.
(For amendments prior
to Consolidation, see
Vol. 82, Part 1)

21 June, 1991 to 20 June, 1993...................................................................................
Amended Section 93(6) (Consolidation) .....................................................................................
Order No. 661/2000 (Overtime, Schedule A – Parties to the Award)...........................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1036/2001 (Overtime)................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 995/2002 (Overtime)..................................................................................

A4/1991

12/7/91

71

2061

…
…

25/9/00
24/11/00

80
80

4876
5516

…

25/7/01

81

…

09/07/02

82

1721,
1736
2135

…

22/07/02

82

…

28/01/03

83

1369,
1400
476

13 March, 1969 to 12 March, 1971.............................................................................
Amended Order No. 886/1999 (Overtime, Location Allowance, Country Conditions).................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
Order No. 660/2000 (Overtime, Location Allowance, Travelling Expenses,
Schedule A – Parties to the Award)...........................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1035/2001 (Overtime, Location Allowance, Travelling Expenses,
Country Conditions) .................................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 996/2002 (Overtime, Location Allowance, Country Conditions,
Travelling Expenses).................................................................................................

50/1968

13/3/69

49

171

…

29/12/99

80

165

…

17/7/00

80

3379,
3396

…

24/11/00

80

5517

…

25/7/01

81

1721,
1737

…

3/05/02

82

1001

…

22/07/02

82

1369,
1400

…

28/01/03

83

476

30 Nov., 1998 – 29 Nov., 2001...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............

A2/1998

18/1/99

79

374

…

17/7/00

80

3379,
3399

…

25/7/01

81

1721,
1740

19 Nov., 1968 to 18 Nov., 1969 .................................................................................
Amended Order No. 178/1999 (S.46 – Interpretation of Award).................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 662/2000 (Meal Money, Travelling Time and Expenses, Rates of
Pay, Protective Clothing and Uniforms, Schedule A – Respondents,
Schedule B – Respondents).......................................................................................
Correction Order No. 662/2000 (Schedule A – Parties to the Award) .........................

8/1968

19/11/68

48

665

…

25/11/99

80

189

…

17/7/00

80

3379,
3398

…
…

7/12/00
14/12/00

81
81

255
332

Ambulance Service
Employees Award

Whole of State

ANI Engineering
Bassendean (WA)
Way Forward
Enterprise Award 1998
(Replaces ANI Hoskins
(A Division of ANI
Engineering) Enterprise
Bargaining Agreement
1996 AG67/97 &C86/97)

Bassendean Facility

Animal Welfare
Industry Award

Whole of State
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Animal Welfare
Industry Award—continued

Argyle Diamonds Production
Award 1996
(Replaces Argyle
Diamond Mines
Production Award
No. A28 & A32/1984.
Published at 65 WAIG
1369)

Artworkers Award

Asbestos Jointings
Industry Award

A.W.U. Gold (Mining and
Processing) Award 1993

A.W.U. National Training
Wage (Agriculture)
Award 1994

North of
19th parallel

State of W.A.

Radius of 15 miles from
G.P., Perth

Whole of State

Whole of State

Date of
Operation
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1037/2001 (Meal Money, Travelling and Expenses, Rates of Pay,
Protective Clothing and Uniforms) ............................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 994/2002 (Meal Money, Travelling and Expenses, Rates of Pay,
Protective Clothing and Uniforms, Superannuation, Vehicle Allowance) ...................
18 Sept., 1996 - 30 April 1997....................................................................................
Amended Order No. 1439/1999 (No Further Increase For 12 Months, Arrangement,
Contract of Employment, Hours of Work, Public Holidays, Annual Leave,
Allowances, Rates of Pay, Redundancy, Appendix B) ...............................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Correction Order No. 752/2001 (Rates of Pay) ...........................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
9 May, 1990 to 8 May, 1991.......................................................................................
Amended –
Order No. 818/1999 (Wages, Special Rates and Provisions)........................................
Order No. 1447/1999 (Overtime, Superannuation) ......................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 901/2000 (Superannuation) ........................................................................
Order No. 1135/2000 (Wages, Special Rates and Provisions)......................................
Order No. 1614/2000 (Special Rates and Provisions, Overtime, Living Away
From Home, Motor Vehicle Allowances) ..................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1359/2001 (Wages, Special Rates and Provisions)......................................
Order No. ApplA 1777/2001 (Special Rates and Provisions, Overtime, Living
Away From Home – Distant Work, Motor Vehicle Allowances,
Superannuation)........................................................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
Order No. 619/2002 (Definitions) ...............................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1200/2002 (Wages, Special Rates and Provisions)......................................
Order No. 1638/2002 (Overtime)................................................................................

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/7/01

81

1721,
1738

…

8/1/02

82

234

…

22/07/02

82

1369,
1402

…
A7/1996

28/01/03
8/10/96

83
76

480
4159

…

17/4/00

80

1934

…

17/7/00

80

3379,
3401

…

25/7/01

81

…

13/06/02

82

1721,
1743
1344

…

22/07/02

82

1369,
1404

A30/1987

23/5/90

70

1696

…
…

2/12/99
2/12/99

80
80

166
166

…

17/7/00

80

3379,
3402

…
…
…

1/8/00
28/8/00
1/11/00

80
80
80

3153
4342
5518

…

16/2/0

81

839

…

25/6/01

81

1559

…

25/7/01

81

…

20/9/01

81

1721,
1743
2732

…

03/12/01

82

72

…
…

21/06/02
12/07/02

82
82

1185
2136

…

22/07/02

82

…
…

17/10/02
16/12/02

82
83

1369,
1405
2924
93

14 April, 1967 to 13 April, 1968 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

7/1967

14/4/67

47

341

…

17/7/00

80

3379,
3403

…

25/7/01

81

1721,
1744

…

22/07/02

82

1369,
1406

20 Aug., 1993 - 19 Aug., 1995 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 899A/2002 (Arrangement, Contract of Employment, Shift Work,
Rest Breaks and Recall To Work, Wage Rates, Allowances, Annual Leave,
Payment For Sickness, Bereavement Leave, Records (deleted), Time and
Wages Record, Parties Bound (deleted), Parties Bound To This Award,
Appendix 1 – Make of Total Wage, Appendix – Resolution of Disputes
Requirements (deleted), Appendix 2 – Resolution of Disputes Requirement,
Appendix – S49 – Inspection of Records Requirement (deleted), Appendix 3 s49B – Inspection of Records Requirements)) ...........................................................

A1/1992

27/10/93

73

2941

…

17/7/00

80

3379,
3404

…

25/7/01

81

1721,
1745

…

22/07/02

82

1369,
1407

…

28/02/03

83

482

A1/1995

16/11/95

75

3181

…

17/7/00

80

3379,
3406

…

25/7/01

81

1721,
1748

25 Oct., 1995 - 24 Oct., 1996 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

AWU UXO Unit
Award 1996

Bag, Sack and Textile
Workers Award

Bakers' (Country) Award

Bakers' (Metropolitan)
Award

Bespoke Bootmakers
and Repairers Award

Area
Governed
Employees of UXO Unit
Of the Western
Australian Police
Service

Radius of 15 miles from
G.P.O., Perth

Area outside a radius
of 45 kms from G.P.O.,
Perth

All Employers and
Employees of the
Classifications

Radius of 15 miles from
G.P.O., Perth

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

28 Jan., 1997 ..............................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A4/1996

12/11/97

77

3212

…

17/7/00

80

3379,
3407

…

25/7/01

81

1721,
1749

…

22/07/02

82

1369,
1409

4 Nov., 1960 to 3 Nov., 1963 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 663/2000 (Meal Money, Extra Rates, Wages, Schedule A – Parties
to the Award, Schedule B - Respondents) .................................................................
Correcting Order No. 663/2000 (In Instruction 5 of the Schedule, delete the
word “Southcorp” and replace it with the word “J Gadsden Pty Ltd”) .......................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1038/2001(Meal Money, Extra Rates, Wages) ...........................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 993/2002 (Meal Money, Extra Rates, Wages, Superannuation) ..................

3/1960

4/11/60

40

638

…

17/7/00

80

3379,
3408
5518

26 June, 1978 to 20 June, 1980...................................................................................
Amended Order No. 362/1993 (Arrangement, Contract of Service, Breakdowns, Clauses...........
16 to 18 to be renumbered 15 to 27 respectively, Redundancy) .................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ..................
incorporated into the Awards be varied)....................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No.664/2000 (Wages, Schedule A – Parties to the Award, Schedule B
- Respondents)..........................................................................................................
Order No. 148/2000 (Redundancy) .............................................................................
Order No. 487/2001 (Wages)......................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1039/2001 (Wages)....................................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 992/2002 (Wages, Superannuation)............................................................
Correction Order No. 992/2002 (Superannuation).......................................................
Date of effect of the Bread Amendment Act 1987 for a period of ................................
eighteen months
Amended –
Order No. 316/1993 (Arrangement, Termination of Employment (deleted),
Contract of Service, Breakdowns, Clauses 17 to 29 to be renumbered
16 to 28 respectively, Hours, Holidays, Superannuation, Enterprise Hours
of Work, Introduction of Change, Redundancy, Appendix B—Appendix:
Buttercup Bakeries Malaga, Schedule C—Appendix: Tip Top Bakeries ....................
Canning Vale) ...........................................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
Order No.665/2000 (Wages, Overtime, Schedule A – Parties to the Award) ...............
Order No. 146/2000 (Redundancy) .............................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1026/2001 (Wages, Overtime)....................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 991/2002 (Wages, Overtime, Superannuation)............................................
Correction Order No. 991/2002 (Superannuation).......................................................
25 June, 1948 to 24 June, 1951...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

(20)

…

15/11/00

80

…

20/11/00

80

5677

…

25/7/01

81

…

8/1/02

82

1721,
1751
235

…

22/07/02

82

…

28/1/03

83

1369,
1410
493

R18/1977

21/6/78

58

807

…

31/1/00

80

354,
362

…
…

17/7/00

80

3379,
3411

…

1/8/00

80

3153

…
…
…

15/11/00
25/1/01
18/5/01

80
81
81

5519
399
1380

…

25/6/01

81

1559

…

25/7/01

81

…

8/1/02

82

1721,
1753
236

…

21/06/02

82

1185

…

22/07/02

82

…
…

28/01/03
04/02/03

83
83

1369,
1412
495
839

A13/1987

18/5/88

68

1206

…

31/1/00

80

354,
359

3379,
3412
5520
399

…

17/7/00

80

…
…

15/11/00
25/1/01

80
81

…

25/7/01

81

…

8/1/02

82

1721,
1755
237

…

22/07/02

82

…
…

28/01/03
04/02/03

83
83

1369,
1414
496
840

4/1946

25/6/48

28

107

…

17/7/00

80

3379,
3413

…

25/7/01

81

1721,
1756

…

22/07/02

82

1369,
1416

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

BHP-Utah Minerals
International Cadjebut
Production Award

Area
Governed
Cadjebut, in the
Kimberley Region of
Western Australia

Bibra Lake Fabrication
Workshop Award

Whole of State

BP Fremantle Ltd Oil
Bunkering Award 1992
(was previously Oil
Bunkering B.P.
(Fremantle) Limited
Award, 1980)

Area occupied and
operated upon by B.P.
in and about the Port
of Fremantle

B.P. Refinery (Kwinana)
Construction, Mining
and Energy Workers
Union Award 1980

B.P. Refinery (Kwinana)
(Security Officers)
(was previously B.P.
Refinery (Kwinana)
Security Men's) Award

South West Land
Division-

Premises of B.P.
(Kwinana) Oil Refinery

Date of
Operation
18 Aug., 1989 to 2 Mar., 1990....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

No. of
Award

Date
Delivered

Reference
Vol.
Page

A11/1989

18/8/89

69

2969

…

17/7/00

80

3379,
3414

…

25/7/01

81

1721,
1757

…

22/07/02

82

1369,
1417

10 June, 2002 to 9 June, 2004.....................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of................
pay” varied by Arbitrated Safety Net Adjustment - Wages) .......................................

A1/2002

10/06/02

82

972

…

22/07/02

82

1369,
1418

21 Aug., 1981 to 24 Aug., 1982..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/ Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A20/1981

21/8/81

61

1394

…

17/7/00

80

3379,
3416

…

25/7/01

81

1721,
1758

…

22/07/02

82

1369,
1419

1 Aug., 1980 to 31 July, 1982 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

A2/1981

19/3/81

61

490

…

17/7/00

80

3379,
3416

…

25/7/01

81

1721,
1759

…

22/07/02

82

1369,
1419

1 March, 1979 to 31 July, 1980...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 666/2000 (Overtime, Wages) .....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1027/2001 (Overtime, Wages)....................................................................
Correction Order No. 1027/2001 (Overtime) ..............................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 990/2002 (Overtime, Wages) .....................................................................

R56/1978

1/3/79

59

324

…

17/7/00

80

…

29/11/00

80

3379,
3417
5521

…

25/7/01

81

…
…

8/1/02
24/01/02

82
82

1721,
1760
238
372

…

22/07/02

82

…

28/01/03

83

1369,
1420
637

Bradken Bassendean (WA)
Way Forward Enterprise
Award 2001

Bassendean Facility

26 Nov., 2001 to 30 June, 2003 ..................................................................................

A6/2001

24/05/02

82

980

Breadcarters (Country)
Award 1976

Radius of 28 miles from
G.P.O., Perth

22 Sept., 1976 to 21 Sept., 1979.................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 79/2002 (Arrangement, Wages, Payment For Sickness, Engagement, Bereavement Leave, Maternity Leave, Appendix – S49B – Inspection
of Records Requirements).........................................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
Correcting Order No. 79/2002 (Instruction 5 deleted and replaced).............................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

17/1975

22/9/76

56

1793

…

17/7/00

80

3379,
3418

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
1761

…

3/5/02

82

792

…
…

21/06/02
17/06/02

82
82

1185
1346

…

22/07/02

82

1369,
1421
1229

Breadcarters (Metropolitan) (Also see
Award 17/1975)

Radius of 45 kilometres
from G.P.O., Perth
(For amendments prior
to consolidation, see
Vol. 82, Part 1)

24 Jan., 1964 to 23 Jan., 1967.....................................................................................
Amended Section 93(6) (Consolidation) .....................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 81/2002 (Arrangement, Wages, Payment For Sickness, Engagement, Bereavement Leave, Maternity Leave, Appendix – S49B – Inspection
of Records Requirements).........................................................................................
Correcting Order No. 81/2002 (Instructions 2, 4 and 6 deleted and replaced) ..............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

(21)

35/1963

24/1/64

43

…

3/10/00

80

4882

…

25/7/01

81

1721,
1763

…
…

3/5/02
17/06/02

82
82

795
1347

…

22/07/02

82

1369,
1422

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

*Brewery Laboratory
Employees

Brewing Industry Award
1993

Brick Manufacturing
Award 1979

Brushmakers Award

Building and Engineering
Trades (Nickel Mining
and Processing)
Award, 1968

*Building Material
Manufacture (C.S.R.
Limited - Welshpool

Building Trades
Award 1968
(Replaced by Agreement
No. 1/1978 insofar as
it applies to the
University of W.A.)

Area
Governed
Employees of Swan
Brewery Co. Ltd.

Whole of State

Whole of State

Radius of 15 miles from
G.P.O., Perth

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, NorthEast Coolgardie,
Mount Magnet, East
Murchinson, Murchinson,
Yalgoo, Peak Hill
and Gascoyne Goldfields
and the area comprised
within the 14th to 26th
parallels of latitude

Employees employed by
the Building Materials
Division of C.S.R. Ltd
Insulation factory or
the Gyprock factory, at
21 Sheffield Rd,
Welshpool

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

19th Mar., 1984 ..........................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A8/1983

19/3/84

64

427

…

17/7/00

80

3379,
3422

…

25/7/01

81

1721,
1765

…

22/07/02

82

1369,
1423

19 Aug., 1993.............................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A5/1993

27/8/93

73

2375

…

17/7/00

80

3379,
3422

…

25/7/01

81

1721,
1766

…

22/07/02

82

1369,
1423

17 Oct., 1979 to 16 Oct., 1981 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Adjustment, Previous ASNA Arbitrated Safety Net Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
5 Sept., 1960 to 14 Sept., 1963...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
Order No. 667/2000 (Meal Money, Leading Hands, Schedule A – Parties to
the Award, Schedule B – Respondents).....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1025/2001 (Meal Money, Leading Hands)..................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1009/2002 (Leading Hands, Meal Money, Superannuation)........................
19 July, 1968 to July, 1969 .........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
Order No. 1295/2000 (Overtime (other than Continuous Shift Workers),
Continuous Shift Workers, Shift Work, First Aid, Special Rates and
Provisions, Rates of Pay and Classification Definitions, First Schedule –
District Allowances)..................................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1748/2001 (Overtime (Other Than Continuous Shift Employees),
Continuous Shift Workers, Shift Work, First Aid, Special Rates and
Provisions, Rates of Pay and Classification Definitions, First Schedule –
District Allowance) ...................................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1864/2002 (Overtime (Other Than Continuous Shift Employees),
Continuous Shift Employees, Shift Work, First Aid, Special Rates and
Provisions, Rates of Pay and Classification Definitions, First Schedule –
District Allowances)..................................................................................................

R19/1979

17/10/79

59

1503

…

17/7/00

80

3379,
3424

…

25/7/01

81

1721,
1767
1369,
1425
659

1 March, 1982 to 31 May, 1982..................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 668/2000 (Overtime, Wages, General Conditions) ......................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
16 Jan. 1969 to 15 Jan. 1972.......................................................................................
Amended Order No. 821/1999 (Wages, Leading Hand, Special Rates and Provisions) ................
Order No. 1445/1999 (Wages, Overtime, Distant Work).............................................
Order No. 1652/98 (Redundancy) ...............................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................

(22)

…

22/07/02

82

30/1959

15/9/60

40

…

17/7/00

80

…

15/11/00

80

5521

…

25/7/01

81

…

08/01/02

82

1721,
1769
239

3379,
3426

…

22/07/02

82

…
20/1968

28/01/03
19/7/68

83
48

1369,
1426
639
361

…

17/7/00

80

…

28/11/00

80

5522

…

25/7/01

81

1721,
1770

…

06/02/02

82

239

…

22/07/02

82

1369,
1427

…

03/02/03

83

271

A10/1982

17/6/82

62

1488

…

17/7/00

80

3379,
3431

…

25/7/01

81

…

10/8/01

81

1721,
1775
2557

…

22/07/02

82

1369,
1431

31/1966

19/12/68

48

999

…
…
…

2/12/99
2/12/99
25/2/00

80
80
80

167
170
597

…

17/7/00

80

3379,
3440

3379,
3427

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Building Trades
Award 1968—continued

Building Trades (Construction) Award 1987
(See also Appendix IX)

Building Trades (Gold
Mining Industry) Award
(Replaced by Telfer
Gold Mine (Production
and Maintenance
Employees) Award 1987
No. A9/1987 as it
applies to employees
employed at Telfer.

Date of
Operation
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 902/2000 (Superannuation) ........................................................................
Order No. 1137/2000 (Wages, Leading Hands, Special Rates and Provisions).............
Order No. 375/2000 (Definitions, Wages) ...................................................................
Order No. 1610/2000 (Wages, Fares and Travelling Time, Overtime, Distant
Work).......................................................................................................................
Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1355/2001 (Wages, Leading Hands, Special Rates and Provisions).............
Order No. ApplA 1725/2001 (Wages, Fares and Travelling Time, Overtime,
Distant Work)...........................................................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
Order No. 1725B/2001 (Superannuation)....................................................................
Order No. 621/2002 (Definitions, Schedule A – Parties to the Award) ........................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1204/2002 (Wages, Leading Hands, Special Rates and Provisions,
Superannuation)........................................................................................................
Order No. 1636/2002 (Wages, Overtime, Distant Work).............................................
Correcting Order No. 1636/2002 (Overtime) ..............................................................

Whole of State

Whole of State

9 April, 1979 to 8 April, 1981 .....................................................................................
Amended Order No. 1444/1999 (Rates of Pay, Meal Allowance, Living Away
From Home – Distant Work, Compensation For Clothes and Tools,
Superannuation)........................................................................................................
Order No. 822/1999 (Rates of Pay, Special Rates and Provisions, MultiStorey Allowance, Appendix C–Pinjarra and Kwinana Alumina Refineries,
Appendix D–North West Shelf Gas Project, Appendix F–Asbestos Eradication,
Appendix G–Laser Equipment) .................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 900/2000 (Superannuation ) .......................................................................
Order No. 1138/2000 (Rates of Pay, Special Rates and Provisions, MultiStorey Allowance, Appendix C – Pinjara and Kwinana Alumina Refineries,
Appendix D – North West Gas Project, Appendix F – Asbestos Eradication,
Appendix G – Laser Equipment) ...............................................................................
Order No. 1453/2000 (Rates of Pay, Fares and Travelling (Except Plumbers),
Fares and Travelling – Plumbers Only, Meal Allowance, Living Away From
Home – Distant Work, Special Tools and Protective Clothing, Compensation
for Clothes and Tools, Appendix B – Wagerup Alumina Refinery Construction
Site, Appendix C – Pinjara and Kwinana Alumina Refineries) ....................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1357/2001 (Rates of Pay, Special Rates and Provisions, MultiStorey Allowance, Appendix B, Appendix D, Appendix F, Appendix G) ...................
Order No. ApplA 1683/2001 (Rates of Pay, Fares and Travelling (Except
Plumbers), Fares and Travelling – Plumbers Only, Meal Allowance, Living
Away From Home – Distant Work, Special Tools and Protective Clothing,
Compensation for Clothes and Tools) .......................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
Order No. 1683B/2001 (Superannuation)....................................................................
Order No. 616/2002 (Definitions, Schedule A – Parties to the Award) ........................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1207/2002 (Rates of Pay, Special Rates and Provisions, Multi-Storey
Allowance, Superannuation, Appendix F – Asbestos Eradication, Appendix G
- Laser Equipment) ...................................................................................................
Order No. 1637/2002 (Rates of Pay, Meal Allowance, Living Away From Home –
Distant Work, Special Tools and Protection Clothing, Compensation For
Clothes and Tools)....................................................................................................

2 Dec., 1966 to 1 Dec., 1969 ......................................................................................
Amended - ..................................................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision – Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
Order No. 898/2000 (Arrangement, Resolution of Dispute Procedure)........................
Order No. 1212/2000 (Schedule) ................................................................................
Order No. 1607/2000 (Wages, Overtime)....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1351/2001 (Leading Hands, Special Rates and Provisions) .........................
Order No. 1778/2001 (Wages, Overtime)....................................................................
Order No. 657/2002 (Schedule B – Parties to the Award) ...........................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1196/2002 (Leading Hands, Special Rates and Provisions) .........................
Order No. 1635/2002 (Wages, Overtime)....................................................................

(23)

No. of
Award

Date
Delivered

…
…
…
…

1/8/00
21/8/00
1/11/00
6/2/01

Reference
Vol.
Page
80
80
80
81

3153
4343
5526
840

…

16/2/01

81

840

…

25/6/01

81

1559

…

25/7/01

81

…

20/9/01

81

1721,
1785
2733

…

3/12/01

82

73

…
…
…

21/06/02
25/06/02
12/07/02

82
82
82

1185
1204
2137

…

22/07/02

82

1369,
1447

…
…
…

25/10/02
16/12/02
17/01/03

82
83
83

2925
94
383

R14/1978

12/4/79

59

500

…

2/12/99

80

171

…

29/6/00

80

3032

…

17/7/00

80

3379,
3433

…
…

1/8/00
21/8/00

80
80

3153
4343

…

1/11/00

80

5527

…

13/11/00

80

5529

…

25/6/01

81

1559

…

25/7/01

81

1721,
1776

…

25/9/01

81

2736

…

3/12/01

82

75

…
…
…

21/06/02
25/06/02
12/07/02

82
82
82

1185
1204
2137

…

22/07/02

82

1369,
1432

…

23/10/02

82

2929

…

12/12/02

83

95

29,32/1965,
& 4/1966

2/12/66

46

1253

…

17/7/00

80

…
…
…

6/9/00
25/9/00
16/2/01

80
80
81

3379,
3436
4820
5531
841

…

25/7/01

81

…
…

20/9/01
3/12/01
12/07/02

81
81
82

…

22/07/02

82

…
…

17/10/02
16/12/02

82
83

1721,
1780
2742
3061
2138

1369,
1435
2937
96

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Building Trades
(Government) viz.,
Works, Agriculture,
Health, Lands, Trading
Concerns, North-West,
Education, Industrial
Development, Main
Roads, Rottnest Island
Board, State Housing
Commission, Royal
Perth Hospital,
Princess Margaret
Hospital)

Burswood Catering and
Entertainment Pty Ltd
Employees Award 2001

Burswood Hotel (Maintenance Employees')
Award 1990
(Supersedes any Awards
of Respondent Unions
that applied to employees
covered by this award)

Area
Governed
Whole of State

Within the area of land
occupied by the
Burswood Island Resort

Burswood Hotel

Burswood International Resort
Casino Employees Award 2002
(Replaces and Supersedes
Burswood Island Resort
Employees Award No.
A23 and A25/1985 insofar
as the area of land occupied
by the Burswood International
Resort Casino in the State of
Western Australia)

The area of land
occupied by Burswood
International Resort Casino
in the State of Western
Australia

Burswood Island Resort
Employees Award
No. A23 & A25/1985
Replaced by Burswood
Resort Casino Employees’
Industrial Agreement
1993 No. AG85/1993
insofar as the area of
land occupied by the
Burswood Island Resort
in the State of Western
Australia (74 WAIG 72).
(Replaced and Superseded
by Burswood International
Resort Casino Employees
Award 2002 No. A4/2002)
insofar as the area of land
occupied by the Burswood
International Resort Casino
in the State of WA)

The area of land
occupied by Burswood
Island Resort in State
of W.A.

Burswood Island Resort
(Maintenance Employees')
Award

Area occupied by the
Burswood Island Resort

Date of
Operation
16 Jan., 1969 to 15 Jan., 1972.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
Order No. 1136/2000 (Schedule) ................................................................................
Correction Order No. 1136/2000 (Schedule (8)(a) – Wage Rates, Total Weekly
Rate Amounts)..........................................................................................................
Order No. 1612/2000 (Wages, Fares and Travelling Time (other than Distant
Work), Fares and Travelling – Plumbers, Apprentices, Overtime, Distant
Work).......................................................................................................................
Correction Order No. 1136/2000 (Corrigendum) ........................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) .............
Order No. 1360/2001 (Wages, Leading Hands, Special Rates and Provisions,
Schedule C, Appendix D)..........................................................................................
Order No. 1830/2001 (Wages, Fares and Travelling Time (other than Distant
Work), Fares and Travelling – Plumbers, Apprentices, Overtime, Distant
Work).......................................................................................................................
Order No. 658/2002 (Definitions, Schedule D – Parties Bound) ..................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1203/2002 (Wages, Leading Hands, Special Rates and Provisions,
Schedule C – Hospital Environment Allowance, Appendix D – Award
Restructuring)...........................................................................................................
Order No. 1634/2002 (Wages, Apprentices, Overtime, Distant Work) ........................

No. of
Award
31A/1966

Date
Delivered

Reference
Vol.
Page

19/12/66

48

999

…

17/7/00

80

…

28/11/00

80

3379,
3437
5531

…

14/12/00

81

333

…

16/2/01
12/3/01

81
81

842
932

…

25/7/01

81

1721,
1781

…

20/9/01

81

2742

…

3/12/01
12/07/02

81
82

3061
2138

…

22/07/02

82

1369,
1437

…

14/10/82
16/12/02

82
83

2937
97

3 Oct., 2001 - 1 Jul., 2002 ..........................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1007/2002 (Wages, Additional Rates for Ordinary Hours, Meal
Money, Bar Work, Uniforms and Laundering, Employees Equipment) ......................

A4/2001

22/3/02

82

544

…

22/07/02

82

1369,
1458

…

28/01/03

83

640

9 Feb., 1990 - 8 Feb., 1992 .........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 1283/2000 (Overtime, Wage Rates, Schedule A - Parties to the
Award) .....................................................................................................................
Correction Order No. 1283/2000 (First Schedule – Named
Parties to the Award) ................................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1893/2002 (Overtime, Wage Rates) ...........................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1882/2002 (Overtime, Wage Rates) ...........................................................

A6/1989(R)

9/2/90

70

3109

…

17/7/00

80

3379,
3442
5533

10 Jul., 2002 - 20 Jun., 2003 .......................................................................................
Order No. 38/2003 (Junior Employees, Additional Rates For Ordinary Hours,
Casual Employees)....................................................................................................

A4/2002

17/12/02

83

57

…

14/5/03

83

1424

24 Feb., 1987 to 23 Feb., 1988 ...................................................................................

A23 and
A25/1985

21/1/87

67

219

…

17/7/00

80

3379,
3446

…

25/7/01

81

1721,
1791

…
…

08/01/02
22/02/02

82
82

245
500

…

22/07/02

82

1369,
1453

A22/1986

29/5/87

67

1537

3379,
3444
5534

Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1031/2001 (Wages, Additional Rates for Ordinary Hours, PartTime Employees, Meal Money, Bar Work Uniforms and Laundering,
Employee’s Equipment) ............................................................................................
Correction Order No. 1031/2001 (Meal Money, Uniforms and Laundering) ................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
1 Mar., 1987 to 28 Feb., 1989.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 1294/2000 (Overtime, Wage Rates) ...........................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1896/2001 (Overtime, Wage Rates) ...........................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1883/2002 (Overtime, Wage Rates) ...........................................................

(24)

…

22/11/00

80

…

8/12/00

81

335

…

25/7/01

81

…

03/01/02

82

1721,
1786
244

…

22/07/02

82

…

10/02/03

83

…

17/7/00

80

…

22/11/00

80

…

25/7/01

81

…

03/01/02

82

…

22/07/02

82

…

10/02/03

83

1369,
1449
643

1721,
1789
249
1369,
1451
645

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Burswood Resort Casino
(Theatrical Employees)
Award

Can Manufacturing
(Production and
Maintenance Amalgamated Industries
Pty Ltd) Award 1985

Cargill Australia Limited
- Salt Production and
Processing Award 1988
(Replaces Leslie Salt
Company Award – 1982
No. A31/1982.
See 69 WAIG 1402)

Case and Boxmakers
Award, 1952

Catering Employees and
Tea Attendants (Government) Award 1982
No. A 34 of 1981

Area
Governed
Area of Land Occupied
by Burswood Resort
Casino

Amalgamated
Industries Pty Ltd
Bannister Road,
Canning Vale, WA

Area of State between
18th and 26th parallels
of south latitude

Radius of 14 miles from
G.P.O., Perth, excepting premises occupied
by Government and
Midland Railways

Whole of State

Date of
Operation
16 Dec., 1991 .............................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
4 Feb., 1985 to 4 Feb., 1986 .......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 1337/2000 (Rates of Pay)...........................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1876/2001 (Rates of Pay)...........................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1881/2002 (Rates of Pay)...........................................................................

No. of
Award

Date
Delivered

Reference
Vol.
Page

A10/1991

19/12/91

72

58

…

17/7/00

80

3379,
3450

…

25/7/01

81

1721,
1795

…

22/07/02

82

1369,
1457

A4/1985

25/6/85

65

1102

3379,
3451
5535

…

17/7/00

80

…

24/11/00

80

…

25/7/01

81

…

03/01/02

82

1721,
1796
250

…

22/07/02

82

…

31/01/03

83

1369,
1461
276

A34/1988

3/3/89

69

1402

…

17/7/00

80

3379,
3453

…

25/7/01

81

1721,
1798

…

22/07/02

82

1369,
1462

48/1951

18/6/52

32

161

…

17/7/00

80

3379,
3454

…

25/7/01

81

1721,
1800

…

22/07/02

82

1369,
1463

19 Nov., 1982 to 18 Nov., 1983 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 741/2000 (Additional Rates for Ordinary Hours, Meal Money,
Wages, Bar Work, Uniforms and Laundering, Protective Clothing,
Employee’s Equipment, Schedule A – Named Union Party, Schedule B –
Respondents) ............................................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1030/2001 (Additional Rates for Ordinary Hours, Meal Money,
Wages, Bar Work, Uniforms and Laundering, Protective Clothing,
Employee’s Equipment) ............................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1005/2002 (Additional Rates for Ordinary Hours, Meal Money,
Wages, Bar Work, Uniforms and Laundering, Protective Clothing, Employee’s
Equipment) ...............................................................................................................

A34/1981

16/12/82

63

24

…

17/7/00

80

3379,
3457

16 July 1988 to 15 July 1990.......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
18 June, 1952 to 17 June, 1953...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

…

14/3/00

81

843

…

25/7/01

81

1721,
1802

…

08/01/02

82

251

…

22/07/02

82

1369,
1466

…

28/01/03

83

646

Catering Employees'
(North West Shelf
Project) Long Service
Leave Conditions
State Award 1991

State of W.A.

3 October 1991...........................................................................................................

A5/1991

4/10/91

71

2511

Catering Workers'
(North Rankin A)
Long Service Leave
Conditions Award

North Rankin A Platform

5 May, 1989 ...............................................................................................................

A40/1987

5/5/89

69

1401

Cement and Lime
Employees (Swan
Portland Cement
Limited) Award

Whole of W.A.

19 Mar., 1990 to 18 Sept., 1990. ................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A26/
1988(R)

2/4/90

70

1326

…

17/7/00

80

3379,
3458

…

25/7/01

81

1721,
1803

…

22/07/02

82

1369,
1467

(25)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Cement Tile Manufacturing
Award

Cement Workers'
Award, 1975

Cereal Processing
Extracting and
Manufacturing Award

Area
Governed
South-West Land
Division

Radius of 25 miles from
G.P.O., Perth

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

10 Feb., 1967 to 9 Feb., 1970 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

3/1966

10/2/67

47

66

…

17/7/00

80

3379,
3459

…

25/7/01

81

1721,
1805

…

22/07/02

82

1369,
1467

28 Aug., 1968 to 27 Aug., 1969..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

10/1967

28/8/68

48

518

…

17/7/00

80

3379,
3460

…

25/7/01

81

1721,
1806

…

22/07/02

82

1369,
1469

16 April, 1971 to 15 April, 1972 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

26/1970

16/4/71

51

420

…

17/7/00

80

3379,
3462

…

25/7/01

81

1721,
1808

…

22/07/02

82

1369,
1471

Charcoal Iron and Steel
Industry Award

South-West Land Division
of Western Australia
and Koolyanobbing

23 Dec., 1960 to 22 Dec., 1962 ..................................................................................

24/1960

23/12/60

40

705

Child Care Centres
(Pre-School Teachers)
Award 1983
(Replaced by Award
No. A3/1984 in so far
as it applies to Lady
Gowrie Child Centre)

Whole of State

21 Feb., 1984 to 21 Feb., 1985 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................................
Provisions incorporated into the Awards be varied)...................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A3/1983

21/2/84

64

435

…

17/7/00

80

3379,
3472

…

25/7/01

81

1721,
1819

…

22/07/02

82

1369,
1480

16 Aug., 1983 to 15 Aug., 1985..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
Order No. 669/2000 (Schedule A – Parties to the Award) ...........................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1004/2002 (Superannuation) ......................................................................

A3/1984

20/6/84

64

1096

3379,
3464
5536

Child Care (Lady Gowrie
Child Centre) Award

Child Care (Out of School
Care - Playleaders) Award

Premises controlled and
operated by Lady Gowrie
Child Centre (WA) Inc.

Employers and Employees
providing Centre-based
care for school aged
children outside
ordinary school hours
and holidays

1 Jan, 1985 .................................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 670/2000 (Meal Breaks and Allowances, Fees and Travelling
Allowances, Schedule A – Parties to the Award).......................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1042/2001 (Meal Breaks and Allowances, Fares and Travelling
Allowances) ..............................................................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1003/2002 (Meal Breaks and Allowances, Fares and Travelling
Allowances, Superannuation) ....................................................................................
Correction Order No. 1003/2002 (Fares and Travelling Allowances,
Superannuation)........................................................................................................

(26)

…

17/7/00

80

…

24/11/00

80

…

25/7/01

81

1721,
1809

…

22/07/02

82

…

28/01/03

83

1369,
1472
648

A13/1984

7/2/85

65

665

…

17/7/00

80

3379,
3467

…

1/8/00

80

3153

…

24/11/00

80

5536

…

25/6/01

81

1559

…

25/7/01

81

1721,
1812

…

08/01/02

82

252

…

21/06/02

82

1185

…

22/07/02

82

1369,
1475

…

28/02/03

83

649

…

04/02/03

83

840

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Child Care (Subsidised
Centres) Award

*Children's Services
Consent Award, 1984

Children's Services
(Private) Award

Cleaners and Caretakers
Award, 1969
(Replaced by Award
No. 5/1975 in so
far as it applies to
car parks and by
Award No. 9/1978
in so far as it
applies to Security
Agents)

Cleaners and Caretakers
(Car and Caravan Parks)
Award 1975

Area
Governed
Whole of State except
Ngal-A – Mothercraft
Home and Training
Centre (Inc) Jarrah
Road South Perth

Workers employed by
Victoria Park Community
Child Care Centre,
Coolbellup Day Care
Day Care Centre
Centre and the Duncraig

Whole of State

Whole of State

Whole of State

Date of
Operation
27 Feb., 1986..............................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 674/2000 (Fares and Travelling Allowances, Meal Breaks and
Allowances, Schedule A – Parties to the Award).......................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1041/2001 (Fares and Travelling Allowances, Meal Breaks and
Allowances) ..............................................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 819/2002 (Definitions, Hours of Work) ......................................................
Order No. 1282/2001 (Wages, Meal Breaks and Allowances, Classification
Definitions and Skill Descriptors) ..............................................................................
Order No. 1002/2002 (Fares and Travelling Allowances, Meal Breaks and
Allowances, Superannuation) ....................................................................................
Correction Order No. 1002/2002 (Fares and Travelling Allowances,
Superannuation)........................................................................................................

No. of
Award

Date
Delivered

Reference
Vol.
Page

A26/1985

27/2/86

66

501

…

17/7/00

80

3379,
3469

…

24/11/00

80

5537

…

25/7/01

81

1721,
1815

…

08/01/02

82

253

…

22/07/02

82

13/08/02

82

1369,
1477
2461

…

11/04/02

83

958

…

28/01/03

83

651

…

04/02/03

83

841

1st February 1985 for a 3 year period only ..................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
Order No. 673/2000 (Fares and Travelling Time, Schedule A – Parties to
the Award)................................................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1040/2001 (Fares and Travelling Time) ......................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Correction Order No. 797/2002 (Wages) ....................................................................
Order No. 1281/2001 (Special Provisions, Wages, Classification Definitions
and Skill Descriptors)................................................................................................
Order No. 1001/2002 (Superannuation, Fares and Travelling Time) ............................

A1/1985

19/2/85

65

396

…

17/7/00

80

3379,
3480

6 Sept., 1990 to 5 March, 1991...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 671/2000 (Meal Breaks and Allowances, Schedule A – Parties to
the Award)................................................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1043/2001 (Meal Breaks and Allowances)..................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1280/2001 (Arrangement, Wages, Classification Definitions and
Skill Descriptors, Reimbursement of Certain Expenses).............................................
Order No. 1019/2002 (Meal Breaks and Allowances, Superannuation)........................
Correcting Order No. 1019/2002 (Superannuation).....................................................
7 Nov., 1969 to 6 Nov., 1972 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 676/2000 (Overtime, Special Rates and Conditions, Wages, Schedule A – Parties to the Award, Schedule B – Respondents,
Schedule C - Respondents) .......................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
Order No. 488/2001 (Special Rates and Conditions) ...................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1023/2001 (Overtime, Special Rates and Conditions, Wages) .....................
Order No. 121/2002 (Special Rates and Conditions) ...................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1017/2002 (Overtime, Special Rates and Conditions, Wages) .....................
Correction Order No. 1017/2002 (Special Rates and Conditions, Superannuation) ......
1 July, 1975 to 30 June, 1977......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision – Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................

(27)

…

24/11/00

80

5538

…

25/7/01

81

…

08/01/02

82

1721,
1827
254

…

22/07/02

82

…

25/10/02

82

1369,
1487
3081

…
…

11/04/02
28/01/03

83
83

958
652

A10/1990

6/9/90

70

3591

…

17/7/00

80

3379,
3478

…

1/8/00

80

3153

…

24/11/00

80

5538

…

25/6/01

81

1559

…

25/7/01

81

…

08/01/02

82

1721,
1825
255

…

21/06/02

82

1185

…

22/07/02

82

1369,
1485

…
…
…

11/04/02
28/01/03
04/02/03

83
83
83

958
653
841

12/1969

7/11/69

49

948

…

17/7/00

80

3379,
3488

…

1/8/00

80

3153

…

13/11/00

80

5539

…
…

25/6/01
27/6/01

81
81

1559
1591

…

25/7/01

81

…
…

08/01/02
24/05/02

82
82

1721,
1835
256
1003

…

21/06/02

82

1185

…

22/07/02

82

…
…

28/01/03
04/02/03

83
83

1369,
1495
654
842

5/1975

30/12/75

56

57

…

17/7/00

80

3379,
3483

…

1/8/00

80

3153

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Cleaners and Caretakers
(Car and Caravan Parks)
Award 1975—continued

Cleaners and Caretakers
(Government) Award, 1975

Clerks' (Accountants'
Employees) Award 1984

Clerks (Bailiffs' Employees)
Award 1978

Clerks (Commercial
Radio and Television
Broadcasters) Award
1970

Clerks (Commercial,
Social and Professional
Services) Award

Date of
Operation
Order No. 677/2000 (Overtime, Fares and Travelling Time, Special Rates and
Provisions, Wages, Schedule A – Parties to the Award, Schedule B –
Respondents) ............................................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”.......
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ..............
Order No. 1051/2001 (Overtime, Fares and Travelling Time, Special Rates and
Provisions, Wages) ...................................................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1016/2002 (Overtime, Fares and Travelling Time, Special Rates and
Provisions, Wages, Superannuation) .........................................................................
Correction Order No. 1016/2002 (Special Rates and Provisions).................................

Whole of State

Whole of State excepting
that portion of the
state within the 20th
and 26th parallel of
latitude and the 125th
and 129th meridian of
longitude

Whole of State

Whole of State excepting
within the 20th and
26th parallels of
latitude and the 125th
and 129th meridians
of longitude

State of Western
Australia, excluding
that portion within the
26th parallel of
latitude and the 125th
and 129th meridian of
longitude

5 Aug., 1977 to 4 Aug., 1978 .....................................................................................
Amended Order No. 1897/1998 (Hours).....................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
Order No. 678/2000 (Overtime, Special Rates and Provisions, First Aid,
Schedule A – Parties to the Award, Schedule B – Respondents)................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1050/2001 (Overtime, Special Rates and Provisions, First Aid) ..................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1015/2002 (Overtime, Special Rates and Provisions, First Aid) ..................
20 Mar., 1984 .............................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 1251/2000 (Meal Allowance) .....................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 2058/2001 (Meal Allowance, Rates of Pay)................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
23 Jan., 1978 to Jan., 1979..........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or
Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”
varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions...................
incorporated into the Awards be varied)....................................................................
Order No. 1252/2000 (Meal Allowance) .....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 2059/2001 (Rates of Pay, Meal Allowance)................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
9 April, 1970 to 8 April, 1973 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 1253/2000 (Meal Allowance) .....................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 2060/2001 (Meal Allowance) .....................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
15 Dec., 1972 to 14 Dec., 1975 ..................................................................................
Amended Order No. 76/1980, Part 250 (S.47 – Deletion of Respondent)....................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 1244/2000 (Meal Allowance) .....................................................................

(28)

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

13/11/00

80

5542

…

25/6/01

81

1559

…

25/7/01

81

1721,
1830

…

08/01/02

82

257

…

21/06/02

82

1185

…

22/07/02

82

1369,
1490

…
…

28/01/03
04/02/03

83
83

657
843

32/1975

5/8/77

57

1184

…

24/1/00

80

367

…

17/7/00

80

3379,
3484

…

14/11/00

80

5543

…

25/7/01

81

…

08/01/02

82

1721,
1832
258

…

22/07/02

82

…

28/01/03

83

1369,
1491
660

A8/1982

20/3/84

64

439

…

17/7/00

80

3379,
3497

…
…

1/8/00
22/11/00

80
80

3153
5544

…

25/6/01

81

1559

…

25/7/01

81

…

23/04/02

82

1721,
1854
802

…

21/06/02

82

1185

…

22/07/02

82

1369,
1506

R19/1976

13/2/78

58

229

…

17/7/00

80

…

22/11/00

80

3379,
3498
5545

…

25/7/01

81

…

23/04/02

82

…

22/07/02

82

1369,
1506

14C/1968

9/4/70

50

225

…

17/7/00

80

3379,
3493

…
…

1/8/00
22/11/00

80
80

3153
5545

1721,
1855
802

…

25/6/01

81

1559

…

25/7/01

81

…

23/04/01

82

1721,
1849
803

…

21/06/02

82

1185

…

22/07/02

82

1369,
1500

14/1972

15/12/72

52

1186

…

10/2/00

80

607

…

17/7/00

80

3379,
3494

…
…

1/8/00
22/11/00

80
80

3153
5546

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Clerks (Commercial,
Social and Professional
Services) Award—continued

Clerks (Control Room
Operators) Award 1984

Clerks (Credit and
Finance Establishments)
Award

Clerks (Customs and/or
Shipping and/or
Forwarding Agents)
Award

Clerks (Grain Handling)
Award, 1977

Clerks (Hotels, Motels
and Clubs) Award 1979

Date of
Operation
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage, (varied)) ...........
Order No. 2061/2001 (Meal Allowance) .....................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

Whole of State excepting
that portion within the
20th and 26th parallels
of latitude, and 125th
and 129th meridian of
longitude

Whole of State excepting
that portion within the
20th and 26th parallels
of latitude, and 125th
and 129th meridian of
longitude.

Whole of State excepting
that portion within the
20th and 26th parallels
of latitude, and 125th
and 129th meridian of
longitude

Whole of State

Whole of State
excepting area within
20th and 26th parallels
of latitude and 125th
and 129th meridian
longitude

18 May, 1984 to 18 May, 1986 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision- Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 1254/2000 (Meal Allowance) .....................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 2062/2001 (Meal Allowances)....................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
1 Jan., 1954 to 31 Dec., 1956 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 1256/2000 (Meal Allowance) .....................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 2064/2001 (Meal Allowance, Rate of Pay) .................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
23 Dec., 1948 to 22 Dec., 1951 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999)...............................................
Order No. 1250/2000 (Meal Allowance) .....................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 2063/2001 (Meal Allowances)....................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
5 Dec., 1978 to 4 Dec., 1980 ......................................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 1245/2000 (Meal Allowance) .....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 2065/2001 (Meal Allowance) .....................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
23 April, 1979 to 22 April, 1981 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 1257/2000 (Meal Allowance) .....................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............

(29)

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/6/01

81

1559

…

25/7/01

81

…

23/04/02

82

1721,
1850
804

…

21/06/02

82

1185

…

22/07/02

82

1369,
1500

A14/1981

9/5/84

64

882

…

17/7/00

80

3379,
3500

…
…

1/8/00
22/11/00

80
80

3153
5547

…

25/6/01

81

1559

…

25/7/01

81

…

23/04/02

82

1721,
1856
805

…

21/06/02

82

1185

…

22/07/02

82

1369,
1507

16/1952

30/11/53

33

547

…

17/7/00

80

3379,
3501

…
…

1/8/00
22/11/00

80
80

3153
5547

…

25/6/01

81

1559

…

25/7/01

81

…

23/04/02

82

1721,
1857
805

…

21/06/02

82

1185

…

22/07/02

82

1369,
1508

47/1948

23/12/48

28

210

…

17/7/00

80

3379,
3502

…
…

1/8/00
22/11/00

80
80

3153
5548

…

25/6/01

81

1559

…

25/7/01

81

…

23/04/02

82

1721,
1858
806

…

21/06/02

82

1185

…

22/07/02

82

1369,
1509

R34/1977

5/12/78

59

15

3379,
3503
5548

…

17/7/00

80

…

22/11/00

80

…

25/7/01

81

…

23/04/02

82

…

22/07/02

82

1369,
1510

R7/1977

23/4/79

59

523

…

17/7/00

80

3379,
3504

…
…

1/8/00
22/11/00

80
80

3153
5549

…

25/6/01

81

1559

…

25/7/01

81

1721,
1861

1721,
1860
807

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Clerks (Hotels, Motels
and Clubs) Award 1979—continued

Clerks (R.A.C. Control
Room Officers) Award

Clerks (Racing Industry
- Betting) Award 1978

Clerks (Swan Brewery
Co. Ltd.) Award 1986

Clerks (Taxi Services)
Award

Clerks (Timber) Award
No. 61 of 1947

Clerks (Wholesale and
Retail Establishments)
Award

Whole of State

That part of the State
not occupied by Automatic
Totalisators Ltd Subject
of Award 34/1976

Employees in clerical
capacity in Brewing
establishments
operated by Swan
Brewery Co. Ltd.

Employees in Clerical
capacity in Taxi
Service Industry

Whole of State but
excluding those portions within 20th and
26th parallels of
latitude and the 125th
and 129th degrees of
longitude

Whole of State excluding
portions within 20th
and 26th parallel of
latitude and the 125th
and 129th meridian of
longitude

Date of
Operation
Order No. 2066/2001 (Wages, Additional Rates For Ordinary
Hours, Meal Allowance) ...........................................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
13 Sept., 1988 to 13 Sept., 1990.................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 1249/2000 (Meal Allowance) .....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” .......
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 2067/2001 (Meal Allowance) .....................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

26/04/02

82

807

…

21/06/02

82

1185

…

22/07/02

82

1369,
1511

A42/1987

13/9/88

68

2720

3379,
3506
5550

…

17/7/00

80

…

22/11/00

80

…

25/7/01

81

…

23/04/02

82

…

22/07/02

82

1369,
1513

R22/1977

16/3/78

58

329

…

17/7/00

80

3379,
3509

…

25/7/01

81

1721,
1866

…

25/06/02

82

1224

…
…

22/07/02
14/11/02

82
82

1369
3230

20 June, 1986 to 20 Dec., 1986...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” .......
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 2068/2001 (Overtime)................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A5/1986

20/6/86

66

1630

…

17/7/00

80

3379,
3509

…

25/7/01

81

…

23/04/02

82

1721,
1867
809

…

22/07/02

82

1369,
1515

9 April, 1970 to 8 Oct., 1970 ......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
Order No. 1248/2000 (Meal Allowance) .....................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” .......
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 2069/2001 (Meal Allowance) .....................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

14B/1968

9/4/70

50

225

…

17/7/00

80

3379,
3511

…
…

1/8/00
21/11/00

80
80

3153
5550

16 Jan., 1978 to 15 July, 1979.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 773/2002 (Schedule C – Enterprise Agreement – Totalisator Agency
Board of Western Australia)......................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced),
1B - Minimum Adult Award Wage (varied)) .............................................................
Order No. 1417/2002 (Rates of Pay)...........................................................................

22 July, 1948, to 21 July, 1951....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
Order No. 1247/2000 (Meal Allowance) .....................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” ........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 2070/2001 (Meal Allowance) .....................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
3 June, 1948 to 2 June, 1951.......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................

(30)

1721,
1864
808

…

25/6/01

81

1559

…

25/7/01

81

…

23/04/02

82

1721,
1868
809

…

21/06/02

82

1185

…

22/07/02

82

1369,
1516

61/1947

22/7/48

28

206

…

17/7/00

80

3379,
3495

…
…

1/8/00
22/11/00

80
80

3153
5551

…

25/6/01

81

1559

…

25/7/01

81

…

23/04/02

82

1721,
1852
810

…

21/06/02

82

1185

…

22/07/02

82

1369,
1504

38/1947

3/6/48

38

197

…

17/7/00

80

3379,
3512

…

1/8/00

80

3153

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Clerks (Wholesale and
Retail Establishments)
Award—continued

Clothing Trades
Award 1973

Club Workers Award,
1976

Cockburn Cement
Limited Award 1991
(Amended November 1995)
(Replaces the Cockburn
Cement Ltd. Laboratory
Employees Award –
The, No. CR175/80.
72WAIG1057)

Commercial Travellers
and Sales Representatives’
Award 1978

Community Colleges
Award, 1990

Date of
Operation
Order No. 1246/2000 (Meal Allowance) .....................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 2071/2001 (Meal Allowance) .....................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

Radius of 30 miles from
G.P.O., Perth

Whole of State
(For amendments prior
to Consolidation, see
Vol. 82, Part 1)

Cockburn Cement Limited
Main Works In Russell
Road and Woodman's
Point

Whole of State

Respondent Colleges in
State of WA

15 June, 1973, to 14 June, 1974..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
Order No. 821/2000 (Rates of Pay Part Transition Period)..........................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” .......
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 2081/2001 (Overtime)................................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
7 May, 1976 to 6 May, 1977.......................................................................................
Amended Section 93(6) (Consolidation) .....................................................................................
Order No. 737/2000 (Additional Rates for Ordinary Hours, Meal Money, Wages
Bar Work, Uniforms and Laundering Protective Clothing, Employee Equipment)......
Order Nos. 380/1995 and 581/1994 (Arrangement, State Wage Principles –
September 1989, Definitions, Contract of Service, Hours, Translation of Casual
Employees, Casual Employees, Meal Breaks, Annual Leave, Wages, Minimum
Wage, Adult Males and Females, Translation of Full-Time and Part-Time
Employees, Bar Work, Higher Duties, No Reduction, Roster, Australian
Traineeship System, Maternity Leave, Trainees, Changes With Significant
Effect and Redundancy, Right of Entry, Union Delegates and Meetings,
Redundancy, Anti- Discrimination, No Extra Claims, Further Claims,
Schedule A - Named Union Party, Schedule B – Named Respondents,
Schedule C – Letter to Employees) ...........................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” .......
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1003/2001 (Additional Rates for Ordinary Hours, Meal Money,
Uniforms and Laundering, Protective Clothing, Employee Equipment)......................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1014/2002 (Additional Rates for Ordinary Hours, Meal Money,
Uniforms and Laundering, Protective Clothing Employee Equipment).......................
30 Oct., 1991 - 29 Oct., 1992 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/ Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1585/2001 (Wages, Shift Work, Morning and Meal Break, Special
Rates and Provisions)................................................................................................
Order No. 462/2001 (Area and Scope)........................................................................
Correction Order No. 462/2001 (Area and Scope) ......................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
2 April, 1979 to 1 April, 1981 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 835/2000 (Wages, Special Rates, Vehicle Provisions, Air Conditioning) .....
Correcting Order No. 835/2000 (Wages, Special Rates, Vehicle Provisions, Air
Conditioning)............................................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1979/2001 (Special Rates, Vehicle Provisions, Air
Conditioning)............................................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1532/2002 (Special Rates, Airconditioning)................................................
5 Feb., 1990 to 4 March, 1990 ....................................................................................
Amended - ..................................................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................

(31)

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

22/11/00

80

5552

…

25/6/01

81

1559

…

25/7/01

81

…

23/04/02

82

1721,
1869
811

…

21/06/02

82

1185

…

22/07/02

82

1369,
1517

16/1972

15/6/73

53

602

…

17/7/00

80

3379,
3489

…
…

1/8/00
23/2/01

80
81

3153
845

…

25/6/01

81

1559

…

25/7/01

81

…

30/01/02

82

1721,
1836
259

…

21/06/02

82

1185

…

22/07/02

82

1369,
1496

12/1976

7/5/76

56

684

…

13/11/00

80

5681

…

29/11/00

80

5552

…

21/2/01

81

787

…

25/7/01

81

1721,
1872

…

08/01/02

82

260

…

22/07/02

82

1369,
1518

…

28/01/03

83

662

A14/1991

13/4/92

72

1054

…

17/7/00

80

3379,
3516

…

25/7/01

81

1721,
1875

…
…

22/11/01
11/12/01
19/12/01

81
82
82

3063
77
373

…

22/07/02

82

1369,
1523

R43/1978

9/5/79

59

740

…

17/7/00

80

…

25/8/00

80

3379,
3517
4344

…

5/9/00

80

4524

…

25/7/01

81

1721,
1877

…

30/01/02

82

261

…

22/07/02

82

…

24/03/03

83

1369,
1524
967

A19/
1988(R)

5/2/90

70

1209

…

17/7/00

80

3379,
3520

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Community Colleges
Award, 1990—continued

Community Welfare
Department Hostels
Award 1983

Contract Cleaners
Award, 1986

Contract Cleaners'
(Ministry of Education)
Award 1990

Date of
Operation
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

Whole of State

Throughout State
of W.A.

Whole of State

14 Nov., 1983 to 14 Nov., 1984 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 682/2000 (Overtime, Special Rates and Provisions, Wages,
Schedule A – Parties to the Award)...........................................................................
Correction Order No. 682/2000 (Special Rates and Provisions)...................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 970/2001 (Overtime, Special Rates and Provisions, Wages)........................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1013/2002 (Overtime, Special Rates and Provisions, Wages)......................
5 Dec., 1988 to 4 Dec., 1989 ......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
Order No. 679/2000 (Overtime, Special Rates and Conditions Fares and Travelling
Time, Wages, Schedule A – Parties to the Award, Schedule B - Respondents) ..........
Order No. 975/2000 (Arrangement, Contract of Service, Freedom of Choice).............
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1049/2001 (Overtime, Special Rates and Conditions, Fares and
Travelling Time, Wages) ...........................................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1012/2002 (Overtime, Special Rates and Conditions, Fares and
Travelling Time) .........................................................................................................
Correction Order No 1012/2002 (Fares and Travelling Time)......................................
1 March, 1990 to 28 Feb., 1991 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
Order No. 1431/1998 (Schedule B—Respondents) .....................................................
Order No. 680/2000 (Overtime, Fares and Travelling Time, Special Rates and
Provisions, Wages, Schedule A – Parties to the Award) ............................................
Order No. 1431/1998 (Schedule B – Respondents) .....................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 983/2001 (Overtime, Fares and Travelling Time, Special Rates and
Provisions, Wages) ...................................................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1011/2002 (Overtime, Fares and Travelling Time, Special Rates and
Provisions, Wages) ...................................................................................................
Correction Order No. 1011/2002 (Fares and Travelling Time).....................................

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/7/01

81

1721,
1880

…

22/07/02

82

1369,
1528

A27/1981

14/11/83

63

2417

…

17/7/00

80

3379,
3522

…
…

16/11/00
13/12/00

80
81

5553
332

…

25/7/01

81

…

08/01/02

82

1721,
1882
262

…

22/07/02

82

…

28/01/03

83

1369,
1529
664

A6/1985

5/12/88

69

1441

…

17/7/00

80

3379,
3523

…

1/8/00

80

3153

…
…

14/11/00
19/4/2001

80
81

5554
1162

…

25/6/01

81

1559

…

25/7/01

81

1721,
1883

…

08/01/02

82

262

…

21/06/02

82

1185

…

22/07/02

82

1369,
1530

…
…

28/01/03
04/02/03

83
83

665
843

A5/1981

22/2/90

70

1339

…

17/7/00

80

3379,
3524

…
…

1/8/00
13/9/00

80
80

3153
4334

…
…

14/11/00
20/12/00

80
81

5555
35

…

25/6/01

81

1559

…

25/7/01

81

1721,
1884

…

08/01/02

82

264

…

21/06/02

82

1185

…

22/07/02

82

1369,
1531

…
…

28/01/03
04/02/03

83
83

668
844

Contract Cleaning (FMWU)
Superannuation
Award 1988

Whole of State

31 March, 1989 to 30 March, 1991.............................................................................

A3/1988

12/4/89
5/5/89

69
69

1450,
1756

Country High School
Hostels Award, 1979

Whole of State

1 Feb., 1980 to 31 Jan., 1982 ......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 681/2000 (Overtime, Meal Money, Special Rates A – Parties to the
Award) .....................................................................................................................
Amending Order No. 681/2000 (Overtime, Meal Money, Special Rates and
Provisions, Supported Wage System, Wages, Schedule A – Parties to the Award) ....
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” .......
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 982/2001 (Overtime, Meal Money, Special Rates
and Provisions, Supported Wage System, Wages) .....................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No 1010/2002 (Overtime, Meal Money, Special Rates and Provisions,
Supported Wage System, Wages) .............................................................................

R 7A/1979

18/12/79

60

188

…

17/7/00

80

3379,
3525

…

12/12/00

81

256

…

19/1/01

81

727

…

25/7/01

81

1721,
1885

…

08/01/02

82

265

…

22/07/02

82

1369,
1531

…

28/01/03

83

671
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Title

CSBP and Farmers Award
1990

Cultural Centre Award
1987

*Dairy Factory Workers
Award, 1982
(Replaced by Masters
Dairy Award 1994
No. A2/1994 insofar as
it applies to employees
of Masters Dairy Ltd)

Dampier Salt Award 1990

Area
Governed
Whole of State

Whole of State

Whole of State

Area occupied &
Operated upon by
Dampier Salt
(Operations) Pty Ltd
- Dampier & Lake
MacLeod Division

Date of
Operation
2 Feb., 1990 to 1 Feb., 1992 .......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
23 May, 1989 to 23 May, 1990 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 683/2000 (Overtime, Special Rates and Provisions, Wages, Schedule A
– Parties to the Awards)............................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 969/2001 (Overtime, Special Rates and Provisions, Wages)........................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1029/2002 (Overtime, Special Rates and Provisions, Wages)......................
Correction Order No. 1029/2002 (Overtime) ..............................................................
25 June, 1982 to 24 June, 1983...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 684/2000 (Special Rates, Leading Hands, Meal Money, Vehicle
Allowance, Schedule A – Parties to the Award, Schedule B - Respondents) ..............
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 998/2001 (Special Rates, Leading Hands, Meal Money, Vehicle
Allowance) ...............................................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1028/2002 (Special Rates, Leading Hands, Meal Money, Vehicle
Allowance, Superannuation) .....................................................................................
Correction Order No. 1028/2002 (Superannuation).....................................................
20 Dec., 1990 to 30 June, 1992...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

No. of
Award

Date
Delivered

Reference
Vol.
Page

A19/1989

9/3/90

70

1704

…

17/7/00

80

3379,
3526

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
1886

…

21/06/02

82

1185

…

22/07/02

82

1369,
1532

A28/1988

4/8/89

69

2691

…

17/7/00

80

3379,
3527

…

14/11/00

80

5556

…

25/7/01

81

…

08/01/02

82

1721,
1888
266

…

22/07/02

82

…
…

28/01/03
15/5/03

83
83

1369,
1533
673
1541

A15/1982

30/7/82

62

1847

…

17/7/00

80

3379,
3528

…

24/11/00

80

5557

…

25/7/01

81

1721,
1889

…

08/01/02

82

267

…

22/07/02

82

1369,
1534

…
…

28/01/03
04/02/03

83
83

674
844

A23/1990

21/12/90

71

50

…

17/7/00

80

3379,
3532

…

25/7/01

81

1721,
1893

…

22/07/02

82

1369,
1538

Dampier Salt Limited Port
Hedland Interim Award 2002

Dampier Salt Limited
Port Hedland Site

1 July, 2002 – Until further order ofthe Commission ...................................................

1568/2001

19/11/02

82

3223

Deckhands (Passenger
Ferries, Launches
and Barges) Award

Ports of Fremantle and
Perth

14 Nov., 1972 to 13 Nov., 1973. ................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

15/1972

14/11/72

52

1030

…

17/7/00

80

3379,
3534

…

25/7/01

81

1721,
1895

…

22/07/02

82

1369,
1539

23 Dec., 1982 to 22 Dec., 1984 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................

29/1982

15/4/83

63

932

…

17/7/00

80

3379,
3535

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
1896

…

21/06/02

82

1185

Dental Technicians and
Attendant/Receptionists
Award, 1982

Whole of State
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
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Title

Area
Governed

Dental Technicians and
Attendant/Receptionists
Award, 1982—continued
Draughtsmen's, Tracers',
Planners and Technical
Officers Award 1979
(Replaced by Material
Testing Employees Award
insofar as it applies
to Respondents bound
therein)

Dried Vine Fruits
Industry Award, 1951

Drum Reclaiming Award

Dry Cleaning and Laundry
Award 1979

Earth Moving and
Construction Award
(See also Appendix IX)

Date of
Operation
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

Whole of State

South-West Land
Division

South-West Land
Division

For Dry Cleaning and
Linen Repairers Whole of State
For Laundry Workers Whole of State except
S.W. Land Division.

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

22/07/02

82

1369,
1539

R11/1979

13/9/79

59

1350

…

17/7/00

80

3379,
3538

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
1899

…

21/06/02

82

1185

…

22/07/02

82

1369,
1542

21 Sept., 1951 to 20 Sept., 1952.................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision -Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” .......
varied by Arbitrated .................................................................................................
Safety Net Adjustment, Minimum Adult Wage (varied))............................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

8/1951

21/9/51

31

322

…

17/7/00

80

3379,
3540

…

25/7/01

81

1721,

…

22/07/02

82

1369,
1546

14 Nov., 1961 to 13 Nov., 1962 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 685/2000 (Meal Money, Shift Work, Leading Hands, Schedule A
– Parties to the Award) .............................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 996/2001 (Meal Money, Shift Work, Leading Hands).................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1027/2002 (Meal Money, Shift Work, Leading Hands, Superannuation).....

21/1961

14/11/61

41

564

…

17/7/00

80

3379,
3541

…

24/11/00

80

5558

…

25/7/01

81

…

08/01/02

82

1721,
1902
268

…

22/07/02

82

…

28/01/03

83

1369,
1547
677

R35/1978

24/7/79

59

1033

…

17/7/00

80

3379,
3541

…

1/8/00

80

3153

…

24/11/00

80

5558

24 Sept., 1979 to 23 March, 1981...............................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” .......
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

24 July, 1979 to 24 Jan., 1980.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
Order No. 686/2000 (Meal Money, Special Rates, Wages, Schedule B – Parties
to the Award) ...........................................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 997/2001 (Meal Money, Special Rates, Wages)..........................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1026/2002 (Meal Money, Special Rates, Wages, Superannuation) ..............
Correction Order No. 1026/2002 (Superannuation, Meal Money) ...............................
4 June, 1963 to 3 June, 1966.......................................................................................
Amended Order No. 816/1999 (Allowances and Special Provisions, Appendix I, Appendix II) ...
Order No. 1448/1999 (Meal Money, Living Away From Home Allowance) ................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
Order No. 903/2000 (Superannuation) ........................................................................
Order No. 1142/2000 (Allowances and Special Provisions, Appendix I,
Appendix II) .............................................................................................................
Correction Order No. 1142/2000 (Item 2 – Appendix I)..............................................
Order No. 1616/2000 (Meal Money, Living Away from Home Allowance,
Travelling Allowance) ...............................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
Order No. 1616/2000 (Appendix II)............................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1352/2001 (Allowances and Special Provisions,
Appendix I, Appendix II) ..........................................................................................
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1901

…

25/6/01

81

1559

…

25/7/01

81

…

08/01/02

82

1721,
1903
269

…

21/06/02

82

1185

…

22/07/02

82

…
…

28/01/03
04/02/03

83
83

1369,
1547
679
845

10/1963

4/6/63

43

327

…
…

2/12/99
2/12/99

80
80

172
174

…

17/7/00

80

3379,
3544

…
…

1/8/00
28/8/00

80
80

3153
4345

…
…

14/11/00
27/11/00

80
80

5559
5677

…

16/2/01

81

845

…
…

25/6/01
3/7/01

81
81

1559
1591

…

25/7/01

81

1721,
1905

…

25/9/01

81

2747

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Earth Moving and
Construction Award—continued

Egg Processing Award
1978

Electrical Contracting
Industry Award
(See also Appendix IX)

Electrical, Engineering
and Building Trades
(West Australian
Newspapers Limited)
Award 1988
(Previously called
Engineering and Electrical Trades (West
Australian Newspaper
Limited) Award)

Electrical Trades (Security
Alarms Industry) Award, 1980

Date of
Operation
Order No. ApplA 1829/2001 (Meal Money, Living Away From Home Allowance,
Travelling Allowance) ...............................................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
Order No. 1829B/2001 (Superannuation)....................................................................
Order No. 617/2002 (Definitions, Site Allowance, Schedule A – Parties to Award).....
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1202/2002 (Allowances and Special Provisions, Superannuation,
Appendix 1) ..............................................................................................................
Order No. 1633/2002 (Meal Money, Living Away From Home Allowance) ................

South-West Land
Division

Whole of State

Employees of Western
Australian Newspapers
Limited

Whole of State

1 Mar., 1979 to 28 Feb., 1981.....................................................................................
Amended –
Order No. 1102/1999 (Arrangement, Minimum Adult Award Wage, State Wage
Principles, Definitions, Part-Time Workers, Wages, Appendix – Resolution of
Disputes Requirement, Appendix S49B – Inspection of Records Requirement,
Appendix 3 – Old Definition, Appendix 4 – Transitional Arrangement) .....................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1679/2001 (Overtime)................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), Clause text............
identical to that in 1B - Minimum Adult Award Wage (varied), Wages) ....................
Order No. 1535/2002 (Overtime)................................................................................
26 Feb., 1979 to 25 Feb., 1981 ...................................................................................
Amended –
Order No. 319/1999 (Third Schedule – Employers Joined as Parties, Second
Schedule – Respondents, Fourth Schedule – Named Parties to the Award)................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999)...............................................
Order No. 1271/2000 (Minimum Adult Award Wage, State Wage Principles –
June 1991 (deleted) Arrangement, Overtime, Special Rates and Provisions, Car
Allowance, Allowance for Travelling and Employment in Construction
Work, Distant Work, Grievance Procedure and Special Allowance, Special
Provisions – Western Power, First Schedule – Wages, Second Schedule B
- Respondents)..........................................................................................................
Correction Order No. 1271/2000 (First Schedule – Wages, New Classifications).........
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” .......
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1594/2001 (Overtime, Special Rates and Provisions, Car Allowance,
Allowance for Travelling and Employment in Construction Work, Distant
Work, Grievance Procedure and Special Allowance, Special Provision –
Western Power, First Schedule – Wages) ..................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1531/2002 (Arrangement, Term, Definitions, Safety Footwear,
Contract of Service, Higher Duties, Under-Rate Employees, Apprentices,
Hours, Overtime, Shift Work, Payment of Wages, Representative Interviewing
Employees, Posting of Awards and Union Notices, Time and Wages Record,
Special Rates and Provisions, Car Allowance, Allowance For Travelling and
Employment in Construction Work, Distant Work, Location Allowances,
Holidays and Annual Leave, Absence Through Sickness, Bereavement Leave,
Long Service Leave, Grievance Procedure and Special Allowance, Special
Provisions – Western Power Corporation, Seniority on Termination, Union
Steward, Maternity Leave, Adverse Weather, Superannuation, Redundancy,
First Schedule – Wages, Third Schedule – Named Parties to the Award) ...................
Order No. 284/2001 (First Schedule Wages) ...............................................................
15 July, 1985 ..............................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 1335/2000 (Overtime, Fares and Travelling, Distant Work, Special
Rates and Provisions, First Schedule – Wages)..........................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1687/2001 (Overtime, Fares and Travelling, Distant Work, Special
Rates and Provisions, First Schedule – Wages)..........................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1866/2002 (Overtime, Special Rates and Provisions, First Schedule
– Wages) ...................................................................................................................
26 Sept., 1980 to 25 March, 1981...............................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
Order No. 1282/2000 (State Wage Case Decision 1998, 1999 & 2000 Arbitrated
Safety Net Adjustment - Overtime, Special Rates and Provisions, Car Allowance,
Distant Work, Wages)...............................................................................................

(35)

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

3/12/01

82

78

…
…
…

21/06/02
25/06/02
12/07/02

82
82
82

1185
1204
2145

…

22/07/02

82

1369,
1549

…
…

23/10/02
16/12/02

82
83

2943
99

R42/1978

2/3/79

59

293

…

7/2/00

80

368

…

17/7/00

80

3379,
3552

…

25/7/01

81

15/11/01

81

1721,
1915
3065

…

22/07/02

82

…

14/11/02

82

1369,
1561
3231

R22/1978

27/2/79

59

299

…

29/5/00

80

2684

…

17/7/00

80

3379,
3554

…

1/8/00

80

3153

…
…

22/11/00
6/12/00

80
81

5560
334

…

25/6/01

81

1559

…

25/7/01

81

1721,
1917

…

22/11/01

81

3065

…

21/06/02

82

1185

…

22/07/02

82

1369,
1562

…
…

24/12/02
06/03/03

83
83

99
680

A17/1985

17/1/86

66

330

…

17/7/00

80

3379,
3558

…

30/11/00

80

5564

…

25/7/01

81

1721,
1922

28/11/01

81

3069

22/07/02

82

1369,
1566

…
…

12/02/03

83

683

R27/1979

17/11/80

60

2408

…

17/7/00

80

3379,
3556

…

1/8/00

80

3153

…

15/12/00

81

652

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Electrical Trades (Security
Alarms Industry) Award, 1980
— continued

Electronic Servicing
Employees (Building
Management Authority)
Award 1984
(Previously *Electronic
Servicing Employees
(Public Works Department Architectural
Division)

Electronics Industry
Award

Engine Drivers (Building
and Steel Construction)
Award
(See also Appendix IX)

Engine Drivers (General)
Award
(Replaced by Engine
Drivers (Quarries, Sand
Pits and Limestone
Quarries Agreement
No. A8/1991 insofar as
it applies to the Metropolitan Operations/the
Respondent to that
Agreement)

Date of
Operation
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1598/2001 (Overtime, Special Rates and Provisions, Car Allowance,
Distant Work, Wages)...............................................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1884/2002 (Overtime, Special Rates and Provisions, Wages)......................

Whole of State

Whole of State

Whole of State

Whole of State south of
26th parallel/South
latitude but excluding
Workers covered by
awards Nos. 20/1973
and 10/1973

30 Aug., 1984 to 29 Aug., 1985..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
1 Nov., 1988 to 1 Jan., 1991 .......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
Order No. 1270/2000 (Overtime, Car Allowance, Distant Work, Special Provisions,
Wages, Part II – Construction: Special Rates and Provisions, Allowance for
Travelling and Employment in Construction Work, Distant Work, Wages)................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1637/2001 (Overtime, Car Allowance, Distant Work, Special Provisions,
Wages, Part II – Construction:Special Rates and Provisions, Allowance for
Travelling and Employment in Construction Work, Distant Work, Wages)................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult
Award Wage (varied) and text relating to Minimum Adult Award Wage
varied to establish the Minimum Adult Award Wage for adult full time ....................
employees)................................................................................................................
Order No. 1830/2002 (Overtime, Car Allowance, Distant Work, Special Provisions,
Wages, Part II – Construction Work:- Special Rates and Provisions, Allowance
for Travelling and Employment in Construction Work, Distant Work, Wages) ..........
15 Jan., 1974 to 14 Jan., 1977.....................................................................................
Amended Order No. 823/1999 (Allowances and Special Provisions, Wages, 4th Schedule –
Special Site Provisions).............................................................................................
Order No. 347/2000 (Meal Allowance; Distant Work) ................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 905/2000 (Superannuation) ........................................................................
Order No. 1140A/2000 (Allowances and Special Provisions, Wages, 4th Schedule
– Special Site Provisions)..........................................................................................
Order No. 405/2001 (Meal Allowance, Allowance for Travelling and Employment in Construction Work, Distant Work) ...............................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
Order No. 405A/2001 (4th Schedule – Special Site Provisions – Part 2 –
Resource Development Project Sites)........................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1350/2001 (Allowances and Special Provisions, 4th Schedule – Special
Site Provisions).........................................................................................................
Order No. ApplA 1726/2001 (Meal Allowance, Allowance For Travelling and
Employment in Construction Work, Distant Work) ...................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
Order No. 1726B/2002 (Superannuation)....................................................................
Order No. 618/2002 (Site Allowance, 1st Schedule – Parties to the Award) .................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1206/2002 (Allowances and Special Provisions, Wages,
Superannuation, 4th Schedule – Special Site Provisions) ............................................
Order No. 1632/2002 (Meal Money, Distant Work) ....................................................
22 Dec., 1977 to 21 Mar., 1978 ..................................................................................
Amended Order No. 1449/1999 (Overtime, Superannuation) ......................................................
Order No. 815/1999 (Wages)......................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
Order No. 906/2000 (Superannuation) ........................................................................
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No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/6/01

81

1559

…

25/7/01

81

1721,
1919

22/11/01

81

3070

…

21/06/02

82

1185

…

22/07/02

82

…

10/02/03

83

1369,
1564
685

A40/1982

27/7/84

64

1729

…

17/7/00

80

3379,
3560

…

25/7/01

81

1721,
1924

…

22/07/02

82

1369,
1568

A22/1985

22/7/88

68

1725

…

17/7/00

80

3379,
3562

…

1/8/00

80

3153

…

30/11/00

80

5565

…

25/6/01

81

1559

…

25/7/01

81

1721,
1926

…

11/12/01

82

79

…

21/06/02

82

1185

…

22/07/02

82

1369,
1570

…

18/03/03

83

968

20/1973

15/1/74

54

38

…
…

2/12/99
15/5/00

80
80

174
2686

…

17/7/00

80

3379,
3567

…
…

1/8/00
28/8/00

80
80

3153
4346

…

1/11/00

80

5568

…

6/6/01

81

1592
1559

…

25/6/01

81

…

4/7/01

81

1592

…

25/7/01

81

1721,
1931
2749

…

20/9/01

81

…

3/12/01

82

82

…
…
…

21/06/02
25/06/02
12/07/02

82
82
82

1185
1204
2145

…

22/07/02

82

1369,
1574

…
…

23/10/02
12/12/02

82
83

2945
133

R 21A/1977

29/12/77

58

233

…

2/12/99
2/12/99

80
80

182
183

…

17/7/00

80

3379,
3569

…
…

1/8/00
28/8/00

80
80

3153
4346

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Engine Drivers (General)
Award—continued

Engine Drivers (Gold
Mining) Consolidated
Award 1979

Engine Drivers (Government) Award 1983

Engine Drivers Minerals
Production (Salt)
Industry Award

Engine Drivers (Nickel
Mining) Award 1988

Engineering and Engine
Drivers (Nickel
Smelting) Award, 1973

Date of
Operation
Order No. 1139/2000 (Wages)....................................................................................
Correction Order No. 1139/2000 (Wages) ..................................................................
Order No. 1617/2000 (Overtime, Schedule C – 38 Hour Week Provisions) .................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1354/2001 (Wages)....................................................................................
Order No. 1833/2001 (Overtime, Schedule C – 38 Hour week Provisions)..................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
Order No. 656/2002 (Schedule A – Parties to the Award) ...........................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1199/2002 (Wages, Superannuation)..........................................................
Order No. 1631/2002 (Overtime, Schedule C – 38 Hour Week Provisions) .................

No. of
Award

Date
Delivered

Reference
Vol.
Page

…
…
…

1/11/00
8/12/00
16/2/01

80
81
81

5568
334
846

…

25/6/01

81

1559

…

25/7/01

81

20/9/01
3/12/01

81
81

1721,
1933
2749
3072

…
…

21/06/02
12/07/02

82
82

1185
2146

…

22/07/02

82

…
…

22/10/02
16/12/02

82
83

1369,
1576
2946
134

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, North- East
Coolgardie, Mt. Margaret,
East Murchison,
Murchison, Yalgoo,
Peak Hill and Gascoyne
Goldfields and the area
outside those Goldfields
in W.A. comprised
within the 14th and 26th
parallels/latitude.

24 Dec., 1947 to 23 Dec., 1948 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ...........
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

37/1947

24/12/47

27

576

…

17/7/00

80

3379,
3571

…

25/7/01

81

1721,
1935

…

22/07/02

82

1369,
1578

Whole of State

24 June, 1983 to 23 June, 1984...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 1141/2000 (Wages)....................................................................................
Correction Order No. 1141/2000 (Date of Order should read “Wednesday,
29 November 2000” and not “2]5 September 2000”) ................................................
Order No. 1615/2000 (Overtime)................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1353/2001 (Wages)....................................................................................
Order No. 1828/2001 (Overtime)................................................................................
Order No. 655/2002 (Schedule A – Parties to the Award) ...........................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1197/2002 (Wages)....................................................................................
Order No. 1630/2002 (Overtime)................................................................................

A5/1983

24/6/83

63

1402

Whole of State except
area operated by
Dampier Salt

1 May, 1970 to 30 April, 1973 ....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, North-East
Coolgardie, Mt. Margaret,
East Murchison,
Murchison, Yalgoo,
Peak Hill and Gascoyne
Goldfields and the area
outside those Goldfields
in W.A. comprised
within the 14th and
26th parallels/latitude

26 Sept., 1968 to 25 Sept., 1969.................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................................
Provisions incorporated into the Awards be varied)...................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

Area occupied and controlled by Western
Mining Corporation
approximately 10 miles
south/Boulder

23 March, 1973 to 31 Dec., 1973................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1877/2001 (Overtime, Shift Work, Special Rates and Provisions, Rates
of Pay and Classification Definitions) ........................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1863/2002 (Overtime, Shift Work, Special Rates and Provisions, Rates
of Pay and Classification Definitions) ........................................................................

(37)

…

17/7/00

80

…

25/9/00

80

3379,
3566
5569

…
…

14/12/00
16/2/01

81
81

334
847
1721,
1930
2750
3073
2147

…

25/7/01

81

…
…
…

20/9/01
3/12/01
12/07/02

81
81
82

…

22/07/02

82

…
…

14/10/02
16/12/02

82
83

1369,
1573
2947
135

43/1968

1/5/70

50

297

…

17/7/00

80

3379,
3574

…

25/7/01

81

1721,
1938

…

22/07/02

82

1369,
1581

37/1968

26/9/68

48

620

…

17/7/00

80

3379,
3573

…

25/7/01

81

1721,
1937

…

22/07/02

82

1369,
1580

4/1973

23/3/73

53

236

…

17/7/00

80

3379,
3578

…

25/7/01

81

1721,
1942

14/12/01

82

84

…

22/07/02

82

1369,
1584

…

03/02/03

83

276

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Engineering (Government
Printing Office) Award
1986

Engineering Trades and
Engine Drivers (Nickel
Refining) Award, 1971
(See also Appendix IX)

Engineering Trades
(Fremantle Port
Authority) Award, 1968

Engineering Trades
(Government) Award,
1967 (Excluding Work
covered under Water
Supply Award)

Enrolled Nurses and
Nursing Assistants
(Government) Award

Enrolled Nurses and
Nursing Assistants
(Private) Award

Area
Governed
Government Printing
Office

Kwinana

Area controlled by
Fremantle Port Authority

Whole of State

Date of
Operation
30 June, 1986 to 29 June, 1987...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
30 March, 1971 to 26 Jan., 1973.................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................................
Provisions incorporated into the Awards be varied)...................................................
Order No. 1336/2000 (Special Rates and Provisions, Metal and Electrical Trades,
Overtime (Other than Continuous Shift Workers), Continuous Shift Workers,
Shift Working, Wages)..............................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1878/2001 (Special Rates and Provisions, Overtime (Other Than
Continuous Shift Workers), Continuous Shift Workers, Shift Work, Wages).............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1865/2002 (Special Rates and Provisions, Metal and Electrical Trades
Overtime (Other Than Continuous Shift Workers), Continuous Shift Workers,
Shift Work, Wages) ..................................................................................................

Whole of State

Date
Delivered

Reference
Vol.
Page

A12/1984

30/6/86

66

1155

…

17/7/00

80

3379,
3576

…

25/7/01

81

1721,
1940

…

22/07/02

82

1369,
1582

10/1971

30/3/71

51

427

…

17/7/00

80

3379,
3589

…

28/11/00

80

5569

…

25/7/01

81

1721,
1954

…

03/01/02

82

270

…

22/07/02

82

1369,
1599

…

25/02/03

83

688

5 Dec., 1968 to 4 Dec., 1971 ......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 2007/2002 (Overtime, Special Rates and Provisions, Wages)......................

42 & 48
/1968

5/12/68

48

837

…

17/7/00

80

3379,
3592

…

25/7/01

81

1721,
1957

…

22/07/02

82

…

04/03/03

83

1369,
1601
689

25 Oct., 1967 to 24 Oct., 1970 ...................................................................................

29, 30,
31/1961
& 3/1962

25/10/67

47

925

…

17/7/00

80

3379,
3585

…

22/11/00

80

5570

…

6/3/01

81

847

…

14/3/01

81

933

…

25/7/01

81

1721,
1950

…

18/12/01

82

85

…

22/07/02

82

1369,
1591

Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 1334/2000 (Overtime, Shift Work, Special Rates and Provisions,
Fares and Travelling Allowances, Distant Work – Construction, District
Allowances, First Schedule –Wages) .........................................................................
Order No. 1845/2000 (First Schedule – Building Management Authority Wages
and Conditions).........................................................................................................
Amending Order No. 1845/2000 (First Schedule – Building Management
Authority Wages and Conditions) .............................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1742/2001 (Overtime, Special Rates and Provisions, Fares and
Travelling Allowances, Distant Work – Construction, District Allowances,
First Schedule – Wages, Fifth Schedule – Building Management Authority
Wages and Conditions) .............................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1893/2002 (Overtime, Special Rates and Provisions, District
Allowances, Wages, Fifth Schedule – Building Management Authority
Wages and Conditions) .............................................................................................
Whole of State

No. of
Award

…

04/03/03

83

692

26 April, 1979 to 25 April, 1981 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision – Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 687/2000 (Definitions, Overtime, Public Holidays, Transfer, Laundry
and Uniforms, Shift Work, Wages, Schedule A – Parties to the Award,
Schedule B - Respondents) .......................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” .......
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 988/2001 (Overtime, Public Holidays, Transfer, Laundry and
Uniforms, Shift Work, Wages) ..................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1025/2002 (Overtime, Public Holidays, Transfer, Laundry and
Uniforms, Shift Work, Wages) ..................................................................................

R7/1978

24/12/80

61

304

…

17/7/00

80

3379,
3594

…

16/11/00

80

5575

…

25/7/01

81

1721,
1960

…

01/03/02

82

440

…

22/07/02

82

1369,
1603

…

28/01/03

83

697

8 June, 1981 to 7 June, 1983.......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................

8/1978

8/6/81

61

1069

…

17/7/00

80

3379,
3596

(38)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Enrolled Nurses and
Nursing Assistants
(Private) Award—continued

Ethnic Childrens'
Services Industrial
Award, 1993

Family Day Care
Co-ordinators' and
Assistants' Award, 1985

Farm Employees
Award, 1985

Fast Food Outlets
Award 1990

Fibre-Cement Workers
Award

Fire Brigade Employees
Award, 1990

Date of
Operation
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 688/2000 (Scope, Definitions, Overtime, Laundry and Uniforms,
Fares and Motor Vehicles Allowances, Schedule A – Parties to the Award,
Schedule B - Respondents) .......................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 995/2001 (Overtime, Laundry and Uniforms, Fares and Motor
Vehicle Allowances) .................................................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1024/2002 (Overtime, Laundry and Uniforms, Fares and Motor
Vehicle Allowances) .................................................................................................

Whole of State

Whole of State

Whole of State
(For amendments prior
to Consolidation, see
Vol. 82, Part 1)

Whole of State

Radius/15 miles from
G.P.O., Perth

State of W.A.

30 June, 1993 to 29 June, 1994...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision -Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 689/2000 (Fares and Travelling Allowance, Schedule A – Parties to
the Award)................................................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 994/2001 (Fares and Travelling Allowance)................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1023/2002 (Fares and Motor Vehicle Allowances, Superannuation) ...........
5 May, 1986 to 5 May, 1987.......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 691/2000 (Fares and Travelling Allowance, Schedule A – Parties to
the Award)................................................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 993/2001 (Fares and Travelling Time) ........................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1022/2002 (Fares and Travelling Allowance,
Superannuation)........................................................................................................
20 Mar., 1985 to 19 Mar., 1986. .................................................................................
Amended Section 93(6) (Consolidation) .....................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
22 Aug., 1990 to 21 Aug., 1991..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1465/2002 (Arrangement, Schedule B – Named Union Party) ....................
Order No. 1928/2002 (Meal Money, Wages, Bar Work, Uniforms and Laundering,
Protective Clothing)..................................................................................................
24 July, 1961 to 23 July, 1964.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
31 Aug. 1990 to 30 Aug., 1991...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............

(39)

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

1/8/00

80

3153

…

16/11/00

80

5576

…

25/6/01

81

1559

…

25/7/01

81

1721,
1962

…

08/01/02

82

271

…

21/06/02

82

1185

…

22/07/02

82

1369,
1605

…

28/01/03

83

699

A10/1989

9/3/93

73

724

…

17/7/00

80

3379,
3598

…

24/11/00

80

5577

…

25/7/01

81

…

01/03/02

82

1721,
1964
441

…

22/07/02

82

…

28/01/03

83

1369,
1606
700

A16/1985

5/5/86

66

857

…

17/7/00

80

3379,
3599

…

16/11/00

80

5578

…

25/7/01

81

08/01/02

82

1721,
1965
272

…

22/07/02

82

…

28/01/03

83

701

A19/1984

20/3/85

65

672

…

9/11/00

80

5694

…

25/7/01

81

1721,
1967

…

22/07/02

82

1369,
1609

A14/1990

22/8/90

70

3602

…

17/7/00

80

3379,
3602

…

25/7/01

81

1721,
1968

…

22/07/02

82

…

29/10/02

82

1369,
1609
2948

1369,
1607

…

30/01/03

83

702

23/1960

24/7/61

41

551

…

17/7/00

80

3379,
3603

…

25/7/01

81

1721,
1970

…

22/07/02

82

1369,
1610

A28/1989

1/9/90

70

3987

…

17/7/00

80

3379,
3606

…

25/7/01

81

1721,
1973

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Fire Brigade Employees
Award, 1990—continued

Fire Brigade Employees
(Workshops) Award 1983

Food Industry (Food
Manufacturing or
Processing) Award
(Replaces Confectionery
Manufacturing Award
1968 No. 19/196)

*Foodland Associated Ltd
(W.A.) Warehouse
Award 1982

Foremen (Building
Trades) Award 1991

Fruit and Produce Market
Employees Award

Date of
Operation
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1375/2002 (Wages, Overtime, Transfers, Country Service, Formula
For Calculation of Weekly Wages) ............................................................................

W.A. Fire Brigades
Board

State of W.A.

Employees employed in
the W.A. Distribution
Centres by Foodland

Whole of State

3 March, 1983 to 2 March, 1984.................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1971/2002 (Overtime, Special Rates and Provisions, Wages)......................
1 March, 1991 to 31 Aug., 1992 .................................................................................
Amended Order No. 461/2000 (Meal Allowance, Wages)...........................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 1471/2000 (Arrangement, Unions Party to Award).....................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1978/2001 (Meal Money, Wages) ..............................................................
Order No. 504/2002 (Section 46 – Interpretation of Award) .......................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1425/2002 (Meal Allowance, Wages).........................................................
1 June, 1982 to 31 May, 1983.....................................................................................
Amended Order No. 60/2000 (Meal Money, Additional Rates For Saturday Work, Motor
Vehicle Allowance, First Aid Officers) ......................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1613/2001 (Meal Money, Additional Rates For Saturday First Aid
Officer, Union Party) ................................................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
22 February, 1992.......................................................................................................
Amended –
Order No. 1451/1999 (Distant Work, Superannuation) ...............................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 907/2000 (Superannuation) ........................................................................
Order No. 1608/2000 (Distant Work, Fares and Travelling Time) ...............................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. ApplA 1832/2001 (Distant Work, Fares and Travelling Time) ....................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
Order No. 1832B/2001 (Superannuation)....................................................................
Order No. 622/2002 (Definitions, Schedule A – Parties to the Award) ........................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1198/2002 (Superannuation) ......................................................................
Order No. 1628/2002 (Distant Work) .........................................................................

Radius/15 miles
from G.P.O. Perth

11 June, 1956 to 10 June, 1958...................................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

(40)

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

22/07/02

82

1369,
1613

…

18/11/02

82

3232

A6/1981

3/3/83

63

392

…

17/7/00

80

3379,
3605

…

25/7/01

81

1721,
1971

…

22/07/02

82

…

27/03/03

83

1369,
1611
971

A20/1990

16/3/91

71

1191

…

19/7/00

80

3285

3379,
3608
5164

…

17/7/00

80

…

3/11/00

80

…

25/7/01

81

…
…

30/01/02
05/07/02

82
82

1721,
1974
273
2153

…

22/07/02

82

…

13/12/02

83

1369,
1615
135

A27/1982

1/9/82

62

2096

…

14/4/00

80

1936

…

17/7/00

80

3379,
3609

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
1978

…

20/11/01

81

3073

…

21/06/02

82

1185

…

22/07/02

82

1369,
1616

A5/1987

30/1/92

72

216,
1302

…

2/12/99

80

183

…

17/7/00

80

3379,
3614

…
…
…

1/8/00
28/8/00
16/2/01

80
80
81

3153
4347
848

…

25/6/01

81

1559

…

25/7/01

81

…

3/12/01

82

1721,
1983
94

…
…
…

21/06/02
25/06/02
12/07/02

82
82
82

1185
1204
2147

…

22/07/02

82

…
…

21/10/02
12/12/02

82
83

1369,
1621
2948
136

50/1955

11/6/56

36

166

…

17/7/00

80

3379,
3615

…

25/7/01

81

1721,
1985

…

22/07/02

82

1369,
1622

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Fruit Growing and Fruit
Packing Industry Award

Funeral Directors'
Assistants’ Award

Furniture Trades (Government) Award 1979

Furniture Trades
Industry Award

Gaol Officers’ Award
1998

Gardeners (Government)
1986 Award

Area
Governed
Whole of State

Whole of State
South/the 26th
parallel/south latitude

Whole of State

Whole of State
excluding premises
occupied by or Worked
in conjunction with
Western Australian
Government Railways
Commission

Whole of State

Whole of State

Date of
Operation
11 Dec., 1979 to 10 Dec., 1980 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
11 June, 1964 to 10 June, 1967...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 690/2000 (Meal Time and Allowances, Wages, Special Rates and
Conditions Standing By, Car Allowance, Schedule A – Parties to the Award,
Schedule B – Respondents).......................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 992/2001 (Meal Time and Allowance, Wages, Special Rates and
Conditions, Standing By, Car Allowance) .................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1021/2002 (Meal Times and Allowances, Wages, Special Rates and
Conditions, Standing By, Car Allowance, Superannuation)........................................
Correction Order No. 1021/2002 (Car Allowance)......................................................
24 March, 1980 to 23 March 1983..............................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
14 Nov., 1984 to 13 Nov., 1985 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
11 April, 1968 to 10 April, 1971 .................................................................................
Amended Order No. C121/2000 (Arrangement, Part-Time Employment, Prepaid Hours/
Shifts, Special Hours/Shifts, Exceptional and Emergency Hours/Shifts,
Management of Peak Musters, Secondments and Vacancies, Sick Leave,
Probationary Officers in Training, Annualised Salaries, Schedule A –
Rates of Pay) ............................................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. C121/2000 (Part-Time Employment, Probationary Officers in Training,
Schedule A—Rates of Pay) .......................................................................................
Order No. 257/1998 (Arrangement, Schedule A – Rates of Pay) .................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. CR 222/2001 (S.46 – Interpretation: – Meal Breaks)..................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
14 May, 1986 to 31 Dec., 1986...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................

(41)

No. of
Award

Date
Delivered

Reference
Vol.
Page

R17/1979

11/12/79

60

26

…

17/7/00

80

3379,
3616

…

25/7/01

81

1721,
1986

…

22/07/02

82

1369,
1622

18/1962

11/6/64

44

253

…

17/7/00

80

3379,
3617

…

1/8/00

80

3153

…

15/11/00

80

5578

…

25/6/01

81

1559

…

25/7/01

81

1721,
1987

…

08/01/02

82

273

…

21/06/02

82

1185

…

22/07/02

82

1369,
1624

…
…

28/01/03
04/02/03

83
83

704
845

R34/1979

24/3/80

60

631

…

17/7/00

80

3379,
3618

…

25/7/01

81

1721,
1989

…

22/07/02

82

1369,
1625

A6/1984

1/2/85

65

403

…

17/7/00

80

3379,
3620

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
1991

…

21/06/02

82

1185

…

22/07/02

82

1369,
1626

12/1968

11/4/68

48

11

…

27/6/00

80

3110

…

17/7/00

80

3379,
3625

…
…

30/8/00
30/11/00

80
80

4347
5579

…

25/7/01

81

…

15/03/01

82

1721,
1997
693

…

22/07/02

82

1369,
1632

A16/1983

23/6/86

66

1163

…

17/7/00

80

3379,
3627

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Gardeners (Government)
1986 Award—continued

Gate, Fence and Frames
Manufacturing Award

Gold Mining
Consolidated Award
(Replaced by Telfer
Gold Mine (Production
and Maintenance
Employees) Award 1987
No. A9/1987, as it
applies to employees
employed at Telfer

Gold Mining Engineering
and Maintenance Award
(Formerly Engineers
(Gold Mining) Award

Golf Link and Bowling
Green Employees’
Award 1993

Government Dredge
Masters Mates and
Engineers Award

Date of
Operation
Order No. 692/2000 (Overtime, First-/Aid Kits and Attendants, Part C – All
Employees, Schedule A - Parties to the Award, Schedule B – Respondents)..............
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 991/2001 (Overtime, First Aid – Kits and Attendants, Wages –
Part C – All Employees, Travel Allowance)...............................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1020/2002 (Overtime, First Aid - Kits and Attendants, Wages Part C – All Employees)............................................................................................

Whole of State

26 Nov., 1971 to 25 Nov., 1974 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1879/2001 (Arrangement, Overtime, Special Rates and Provisions,
Fares and Travelling Time, Distant Work, Supplementary Payment, First
Schedule – Wages)....................................................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1929/2002 (Overtime, Special Rates and Provisions, Fares and
Travelling Time, First Schedule - Wages) ..................................................................

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, North-East
Coolgardie, Mt Margaret,
East Murchison,
Murchison, Yalgoo,
Peak Hill and Gascoyne
Goldfields, and the area
comprised within the
14th and 26th
parallels/latitude

6 Nov. 1967 to 5 Nov., 1970 ......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, NorthEast Coolgardie,
Mt. Margaret, East
Murchison, Murchison,
Yalgoo, Peak Hill
and Gascoyne Goldfields
and the area outside
those Goldfields in
W.A. comprised within
the 14th and 26th
parallels/latitude

24 Dec., 1947 to 23 Dec., 1948 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1897/2001 (Classification Structure and Rates of Pay, Overtime
(Other Than Continuous Shift Employees), Continuous Shift Employees,
Shifts, Special Rates and Provisions, Schedule I – District Allowances,
Appendix 1 – Kalgoorlie Consolidated Gold Mines Pty Ltd—Allowances,
Additional Payment) .................................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

Whole of State

Whole of State

22 Dec., 1967 to 21 Dec., 1970 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
25 May, 1962 to 24 May, 1965 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

(42)

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

13/11/00

80

5582

…

25/7/01

81

1721,
2000

…

08/01/02

82

274

…

22/07/02

82

1369,
1636

…

28/01/03

83

706

24/1971

26/11/71

51

1134

…

17/7/00

80

3379,
3631

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2004

11/12/01

82

95

…

21/06/02

82

1185

…

22/07/02

82

1369,
1641

…

04/03/03

83

708

21/1967

6/11/67

47

96

…

17/7/00

80

3379,
3634

…

25/7/01

81

1721,
2007

…

22/07/02

82

1369,
1643

26/1947

24/12/47

27

554

…

17/7/00

80

3379,
3641

…

25/7/01

81

1721,
2015

…

14/5/02

82

1003

…

22/07/02

82

1369,
1652

16/1967

22/12/67

47

1124

…

17/7/00

80

3379,
3640

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2014

…

21/06/02

82

1185

…

22/07/02

82

1369,
1651

34/1960

25/5/62

42

156

…

17/7/00

80

3379,
3644

…

25/7/01

81

1721,
2018

…

22/07/02

82

1369,
1654

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Government Engineering
and Building Trades
Foremen and Subforemen Award

Government Railways
Locomotive Enginemen's
Award 1973

Government Water Supply,
Sewerage and Drainage
Employees Award 1981

*Government Water, Supply
Sewerage and Drainage
Foremen's Award 1984

Grain Handling Maintenance Workers Award

Grain Handling
Salaried Officers
Consolidated Award 1989

Area
Governed
Whole of State

W.A.G.R. Commission

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

18 Dec., 1974 to 19 Dec., 1975 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

15/1973

18/12/74

55

35

…

17/7/00

80

3379,
3644

…

25/7/01

81

1721,
2018

…

22/07/02

82

1369,
1655

19 July, 1973 to 18 Aug., 1973 ...................................................................................
Amended Order No. 977/1999 (Interpretation) ...........................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 1199/2000 (Rates of Pay, Shift Work, Hamper Allowance) ........................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”.........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

13/1973

19/7/73

53

766

…

18/2/00

80

600

3379,
3651
4348

…

17/7/00

80

…

25/8/00

80

…

25/7/01

81

1721,
2025

…

22/07/02

82

1369,
1661

20 March, 1981 to 19 March, 1982.............................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 735/2000 (Special Rates and Provisions, First Aid Attendant,
Travelling Time and Allowances, Tea Breaks, Meal Hours, Refreshments,
Distant Work, Wages, Schedule A – Parties to the Award) .......................................
Order No. 736/2000 (Schedule F – District Allowance)...............................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1005/2001 (Special Rates and Provisions, First Aid Attendant,
Travelling Time and Allowances, Tea Breaks, Meal Hours and Refreshments,
Distant Work – Construction, Wages).......................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1038/2002 (Special Rates and Provisions, First Aid Attendant,
Travelling Time and Allowances, Tea Breaks, Meal Hours and Refreshments,
Distant Work- Construction, Wages) ........................................................................

2/1980

20/3/81

61

869

…

17/7/00

80

3379,
3653

…
…

16/11/00
1/6/01

80
81

5583
1383

…

25/7/01

81

1721,
2027

01/03/02

82

442

22/07/02

82

1369,
1663

…

28/01/03

83

709

All Workers employed
by the Minister under
the provisions of
Metropolitan Water
Supply Act, 1982
and by the Minister
on the construction
and maintenance of
such water supplies
under the Country
Areas Water Supply
Act, 1947 as are
controlled by the
Executive Engineer
as part/or in connection
with the MundaringKalgoorlie Water Supply
under the control of
the District Engineer,
Country taking or that
Which on the 1st day of
September, 1966 came
Water supply Kalgoorlie.

22 June, 1984 to 21 June, 1985...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1004/2001 (Schedule F – District Allowance).............................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1037/2002 (Schedule F – District Allowances) ...........................................

A10/1983

22/6/84

64

1504

…

17/7/00

80

3379,
3657
1721,
2032
811

Maintenance Workers
employed by
Co-Operative Bulk
Handling Ltd in the
State of W.A.

15 Nov., 1979 to 14 May, 1981 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

All employees employed
by the Metropolitan
Water Supply, Sewerage
and Drainage Board
under the provisions/the
Metropolitan Water
Supply, Sewerage
and Drainage Act, 1909

Whole of State

7 Sept., 1966 to 6 Sept., 1969.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 29/2000 (Statement of Principles March 1996 (deleted), Clause 1B
renumbered as Clause 1A, Arrangement, Term, Definition, Commitments,
Contract of Service, Hours of Duty, Shift Work, Overtime (deleted), All-Purpose
Allowance, Meal Allowance (deleted), Travelling Time (deleted), Disability
Allowance (deleted), Joint Review Committee, Holidays, Preservation of
Accrued Rights (deleted), No Reduction, Salaries, Casual Employees) ......................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............

(43)

…

…

25/7/01

81

03/05/02

82

…

22/07/02

82

…

28/01/03

83

1369,
1668
715

C477/1979

17/12/79

60

154

…

17/7/00

80

3379,
3658

…

25/7/01

81

1721,
2033

…

22/07/02

82

1369,
1668

37/1965

7/9/66

46

1017

…

17/7/00

80

3379,
3660

…

-

81

1594

…

25/7/01

81

1721,
2034

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Date of
Operation

Grain Handling
Salaried Officers
Consolidated Award 1989—continued

General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), Clause text............
identical to that in 1B - Minimum Adult Award Wage (varied), Salaries) ...................

Hairdressers Award 1989

9 May, 1989 to 8 May, 1992.......................................................................................
Amended Section 93(6) (Consolidation) .....................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1969/2001 (Meal Money, Tools of Trade, First Aid Allowance) .................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1424/2002 (Meal Money, Tools of Trade, First Aid Allowance) .................
16 Sept., 1980 to 15 Sept., 1981.................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision – Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 693/2000 (Overtime, Schedule A – Parties to the Award)...........................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 990/2001 (Overtime)..................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1036/02 (Overtime, Superannuation)..........................................................
1 July, 1988 ................................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), 1B – ....................
Minimum Adult Award Wage (deleted), Arrangement) .............................................
14 April, 1980 to 13 April, 1982 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 694/2000 (Definitions, Schedule A – Parties to the Award) ........................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 989/2001 (Uniforms)..................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1035/2002 (Uniforms)................................................................................
3 April, 1981 to 2 April, 1982 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by)
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
4 May, 1983 to 3 May, 1985.......................................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
General Order No. 718/2001 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 900/2002 (Minimum Adult Award Wage, Arrangement, Term, Wages,
Contract of Service, Notification of Change, Redundancy, Casual Employees,
Part Time Employees, Meal Period, Overtime, Breakdowns, Absence Through
Sickness, Holidays and Annual Leave, Record, Representative Interviewing
Employees, Under Rate Employees, First Aid, Long Service Leave, Bereavement
Leave, Apprentices, General Provisions, Liberty to Apply, Maternity Leave,
Superannuation, Definitions, Payment of Wages, Effect of 38 Hour Week,
Award Modernisation/Enterprise Agreement, Training, Dispute Settlement
Procedure, Appendix 1 – Make Up of Total Wage, Schedule A – Named Parties
to the Award, Schedule B – Respondents to the Award, Appendix – Resolution
of Dispute (deleted), Schedule of Respondent (deleted), Appendix – s.49B –
Inspection of Records Requirements (deleted)) .........................................................

Health Attendants
Award 1979

Health Care Industry
(Private) Superannuation Award 1987

Health Workers - Community and Child Health
Services, Award 1980

Heat Containment
Industries (Refractory
Specialities) Award
(Previously called
Refractory Workers
(Kaiser Refractories
Award

Horticultural (Nursery
Industry) Award

State of W.A.
(For amendments prior
to Consolidation, see
Vol. 82, Part 1)

Whole of State

Whole of State

Whole of State

Area Covering
operations at Kwinana

Whole of State

(44)

No. of
Award
…

Date
Delivered

Reference
Vol.
Page

22/07/02

82

1369,
1570
2324

A32/1988

9/6/89

69

…

3/11/00

80

5226

…

25/6/01

81

1559

…

25/7/01

81

30/01/02

82

1721,
2039
275

…

21/06/02

82

1185
1369,
1674
2949
1498

…

22/07/02

82

…
A49/1978

25/10/02
16/9/80

82
60

…

17/7/00

80

…

16/11/00

80

…

3379,
3666
5586

25/7/01

81

08/01/02

82

…

22/07/02

82

…
A8/1988

28/01/03
16/6/88

83
68

…

17/7/00

80

3379,
3667

…

25/7/01

81

1721,
2041

…

22/07/02

82

R21/1979

21/10/80

60

1369,
1675
2420

…

17/7/00

80

…

16/11/00

80

…

25/7/01

81

01/03/02

82

1721,
2040
276
1369,
1675
717
1438

3379,
3667
5587
1721,
2042
446

…

22/07/02

82

…
A3/1981

28/01/03
3/4/81

83
61

1369,
1675
718
646

…

17/7/00

80

3379,
3668

…

25/7/01

81

1721,
2043
1369,
1677
1409

…

22/07/02

82

A30/1980

4/5/83

63

…

17/7/00

80

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2044

…

21/06/02

82

1185

…

22/07/02

82

1369,
1677

…

11/02/03

83

718

3379,
3669

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Hospital Employees
(Brightwater)
Consolidated Award 1981

Hospital Employees'
(Perth Dental Hospital)
Award 1971

*Hospital Laundry and
Linen Service (Government)
Award, 1982

Hospital Salaried Officers
(Australian Red Cross
Blood Service, Western
Australia) Award, 1978
(Previously known as
Hospital Salaried Officers
(Red Cross Blood
Transfusion Service)
Award 1978)

Hospital Salaried
Officers (Cerebral
Palsy) Award 1978

Hospital Salaried Officers
(Dental Therapists)
Award, 1980

Hospital Salaried
Officers (Good
Samaritan Industries)
Award 1990

Area
Governed
Area occupied by the
Home/Peace

Whole of State

Lakes Hospital

Whole of State

Whole of State

Whole of State

State of W.A.

Date of
Operation
31 Jan., 1961 to 30 Jan., 1964.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 695/2000 (Title, Overtime, Wages, Fares and Vehicle Allowances,
Schedule A – Parties to the Award, Schedule B - Respondent)..................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1015/2001 (Overtime, Wages, Fares and Motor Vehicle Allowances).........
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1033/2002 (Overtime, Wages, Fares and Motor Vehicle Allowances).........
Correction Order No. 1033/2002 (Fares and Motor Vehicle Allowances)....................

No. of
Award

Date
Delivered

Reference
Vol.
Page

26/1960

3/11/61

41

68

…

17/7/00

80

3379,
3670

…

16/11/00

80

5588

…

25/7/01

81

08/01/2001

82

1721,
2045
276

…

22/07/02

82

…
…

28/01/03
04/02/03

83
83

1369,
1678
742
846

25 May, 1971 to 24 May, 1974 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision – Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 696/2000 (Definitions, Wages) ...................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1014/2001 (Wages)....................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1034/2002 (Wages)....................................................................................

4/1970

25/5/71

51

559

3379,
3673
5588

14 Dec., 1982 .............................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
12 Dec., 1978 to 11 Dec., 1981 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), Clause text
identical to that in 1B - Minimum Adult Award Wage (varied), Schedule B –............
Minimum Salaries) ....................................................................................................
Order No. 1244/2002 (Schedule B – Minimum Salaries) .............................................
24 Aug., 1978 to 23 Aug., 1981..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
17 Oct., 1980 to 16 Oct., 1981 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
25 Sept. 1990 .............................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............

(45)

…

17/7/00

80

…

16/11/00

80

…

25/7/01

81

08/01/02

82

…

22/07/02

82

…

28/01/03

83

1369,
1681
744

A36/1981

14/12/82

63

95

…

17/7/00

80

3379,
3675

…

25/7/01

81

1721,
2052

…

22/07/02

82

1369,
1682

R17/1974

21/12/78

59

22

…

17/7/00

80

3379,
3685

…

25/7/01

81

1721,
2063

…

22/07/02

82

…

14/10/02

82

1369,
1695
2949

R37/1976

14/6/78

58

1075

…

17/7/00

80

3379,
3689

…

25/7/01

81

1721,
2068

…

22/07/02

82

1369,
1700

R27/1977

17/10/80

60

2444

…

17/7/00

80

3379,
3677

…

25/7/01

81

1721,
2055

…

22/07/02

82

1369,
1685

A8/1989

25/9/90

70

3997

…

17/7/00

80

3379,
3678

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2056

1721,
2051
277

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Hospital Salaried
Officers (Good
Samaritan Industries)
Award 1990—continued

Hospital Salaried
Officers (Joondalup
Health Campus)
Award, 1996

Hospital Salaried
Officers (Nursing
Homes) Award 1976

Hospital Salaried Officers
(Private Hospitals)
Award, 1980

Hospital Salaried
Officers (Silver Chain)
Award, 1980

Hospital Salaried Officers
(WorkPower) Award of
1996

Hospital Workers
(Cleaning Contractors
- Private Hospitals)
Award 1978

Hospital Workers
(Government) Award

Date of
Operation
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1241/2002 (Schedule C – Minimum Salaries) .............................................

Whole of State

Workers employed by
respondents in callings
described

Whole of State

Whole of State

Whole of State

Whole of State

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

21/06/02

82

1185

…

22/07/02

82

…

14/10/02

82

1369,
1685
2951

1 June, 1996 - 30 Nov., 1998......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), 1B – ....................
Minimum Adult Award Wage (deleted), Arrangement) .............................................

A1/1996

21/1/97

77

363

…

17/7/00

80

3379,
3705

…

25/7/01

81

1721,
2082

…

22/07/02

82

1369,
1714

22 Nov., 1976 to 21 Nov., 1979 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

R18 &
R19/1974

26/11/76

57

150

…

17/7/00

80

3379,
3680

…

25/7/01

81

1721,
2058

…

22/07/02

82

1369,
1687

18 Nov., 1980 to 17 Nov., 1981 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

R28/1977

3/12/80

60

2449

…

17/7/00

80

3379,
3683

…

25/7/01

81

1721,
2061

…

22/07/02

82

1369,
1693

R38/1978

5/11/80

60

2145

…

17/7/00

80

3379,
3687

…

25/7/01

81

1721,
2065

…

22/07/02

82

1369,
1698

6 Dec., 1996 5 Dec., 1998 ..........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A8/1996

17/12/96

77

54

…

17/7/00

80

3379,
3703

…

25/7/01

81

1721,
2079

…

22/07/02

82

1369,
1711

1 April, 1978 to 31 March, 1979.................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 697/2000 (Overtime, Special Rates and Conditions, Laundry, Height
Money, Fares, Travelling Time and Transport, Wages, Schedule A – Parties to
the Award)................................................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1022/2001 (Overtime, Special Rates and Conditions, Laundry, Height
Money, Fares, Travelling Time and Transport, Wages)..............................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1032/2002 (Overtime, Special Rates and Conditions, Laundry, Height
Money, Wages).........................................................................................................

R2/1977

3/3/78

58

339

…

17/7/00

80

3379,
3693

…

28/01/03

83

746

21 Dec., 1966 to 20 Dec., 1969 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 700/2000 (Definitions, Overtime, Shift Work, Weekend Work,
Allowances and Special Provisions, Public Holidays, Public Holidays –
Graylands and Selby Lodge/Lemnos Hospitals, Wages, Schedule A – Parties
to the Award) ...........................................................................................................

21/1966

21/12/66

46

1319

…

17/7/00

80

3379,
3695

…

12/1/01

81

653

24 Oct., 1980 to 23 Oct., 1981 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

(46)

…

16/11/00

80

5589

…

25/7/01

81

1721,
2072

08/01/02

82

278

22/07/02

82

1369,
1705

…

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Hospital Workers
(Government) Award—continued

Hospital Workers
(N-gala) Award

Hotel and Tavern Workers
Award, 1978

Independent Schools
Administrative and
Technical Officers
Award 1993

Independent Schools
(Boarding House)
Supervisory Staff
Award

Date of
Operation
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1013/2001 (Overtime, Shift Work, Weekend Work, Allowances and
Special Provisions, Public Holidays, Public Holidays – Graylands and Selby
Lodge/Lemnos Hospitals, Uniforms, Wages).............................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1031/2002 (Overtime, Shift Work, Weekend Work, Allowances and
Special Provisions, Public Holidays, Uniforms, Wages) .............................................

Area occupied and
controlled by N-gala
Centre

Whole of State

Whole of State

Whole of State

No. of
Award
…

…

Date
Delivered

Reference
Vol.
Page

25/7/01

81

1721,
2074

03/05/02

82

813

22/07/02

82

1369,
1706

…

28/01/03

83

748

26 Nov., 1959 to 25 Nov., 1962 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision – Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 698/2000 (Overtime, Allowances and Special Provisions, Fares and
Motor Vehicle Allowances, Schedule A – Parties to the Award) ...............................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1021/2001 (Overtime, Allowances and Special Provisions, Fares and
Motor Vehicle Allowances).......................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1030/2002 (Overtime, Allowances and Special Provisions, Fares and
Motor Vehicle Allowances).......................................................................................
Correction Order No. 1030/2002 (Fares and Motor Vehicle Allowances)....................

6A/1958

26/11/59

39

30

…

17/7/00

80

3379,
3699

…

16/11/00

80

5590

…

25/7/01

81

1721,
2078

08/01/02

82

279

…

22/07/02

82

1369,
1710

…
…

28/01/03
04/02/03

83
83

745
846

1 Jan., 1978 to 31 Dec., 1978 .....................................................................................
Amended –
Order No. 933/1998 (Section 46 - Interpretation: Minimum Wage—Adult Males
and Females).............................................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 738/2000 (Additional Rates for Ordinary Hours, Meal Money,
Wages, Bar Work, Uniforms and Laundering,, Protective Clothing,
Employee Equipment)...............................................................................................
Order Nos. 378/1995 and 579/1994 (Arrangement, State Wage Principles –
September 1989, Scope, Definitions, Contract of Service, Hours, Translation
of Casual Employees, Casual Employees, Meal Breaks, Annual Leave, Wages,
Minimum Wage – Adult Males and Females, Translation of Full-Time
and Part-Time Employees, Bar Work, Higher Duties, No Reduction, Roster,
Union Delegates and Meetings, Australian Traineeship System, Maternity
Leave, Trainees, Changes with Significant Effect and Redundancy, Right of
Entry, Redundancy, Anti-Discrimination, No Extra Claims, Further Claims,
Schedule A – Named Union Party, Schedule B – Respondents, Schedule C –
Letter to Employees) ................................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1002/2001 (Additional Rates For Ordinary Hours, Meal Money,
Uniforms and Laundering, Protective Clothing, Employee Equipment)......................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 989/2002 (Additional Rates For Ordinary Hours, Meal Money,
Uniforms and Laundering, Protective Clothing, Employee Equipment)......................

R31/1977

11/1/78

58

125

…

29/2/00

80

605

…

17/7/00

80

3379,
3706

…

29/11/00

80

5590

…

21/2/01

81

798

…

25/7/01

81

1721,
2082

08/01/02

82

280

22/07/02

82

1369,
1714

29 March, 1993 ..........................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 922/2002 (Arrangement, Scope, Definitions, Contract of Service, Hours
of Duty, Special Leave, Sick Leave, Leave Without Pay, Annual Leave, Long
Service Leave, Carer’s Leave, Classifications, Salaries, Bereavement Leave,
Maternity Leave (deleted), Parental Leave, Travelling Allowances, Salary
Record, Inspection of Records, Right of Entry, Location Allowances, No
Reduction (deleted), Higher Duties, Public Holidays, Superannuation,
Consultative Provisions, Supported Wage, Redundancy Provisions, Appendix
– Resolution of Disputes Requirement, Schedule A – Salaries (ASNA),
Schedule A – Parties (deleted), Schedule B – Parties, Appendix – s.49B –
Inspection of Records Requirements) ........................................................................
26 March, 1991 ..........................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............

(47)

…
…

28/01/03

83

750

A15/1991

7/4/93

73

1017

…

17/7/00

80

3379,
3715

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2094

…

21/06/02

82

1185

…

22/07/02

82

1369,
1722

…

4/6/03

83

1425

A9/1990

9/4/91

71

1202

…

17/7/00

80

3379,
3708

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2086

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Independent Schools
(Boarding House)
Supervisory Staff
Award—continued

Independent Schools'
Psychologists and Social
Workers Award

Independent Schools'
Teachers Award 1976

Industrial Catering
Workers Award, 1977

Industrial Spraypainting
and Sandblasting Award
1991

Date of
Operation
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1046/2002 (Arrangement, Scope, Definitions, Contract of Service,
Salaries, Holiday and vacation Leave, Long Service Leave, Sick Leave,
Bereavement Leave, Maternity Leave (deleted), Parental Leave, Leave Without
Pay, Carer’s Leave, Special Leave, Travelling Allowances, Lodging Conditions,
Location Allowances, General Conditions, Salary Record, Inspection of Records,
Right of Entry, Protective Clothing, No Reduction (deleted), Location Allowance
(deleted), Higher Duties, Superannuation, Consultative Provisions, Redundancy
Provisions, Appendix – Resolution of Disputes Requirement, Schedule A –
Salaries (ASNA), Schedule A – Parties (deleted), Schedule B – Parties,
Appendix – s.49B – Inspection of Records Requirements (deleted)) ..........................

Whole of State

Whole of State

Whole of State except
that area within a
radius/100 km of
the G.P.O., Perth

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

21/06/02

82

1185

…

22/07/02

82

1369,
1717

1425

…

4/6/03

83

14 July, 2000 to 13 July, 2001.....................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), Clause text............
identical to that in 1B - Minimum Adult Award Wage (varied), Salaries) ...................
Order No. 1045/2002 (Minimum Adult Award Wage, Arrangement, Area, Scope,
Definitions, Term, Contract of Service, Special Leave, Sick Leave, Leave
Without Pay, Leave (deleted), Holiday and Vacation Leave, Long Service
Leave, Parental Leave, Family Leave (deleted), Carer’s Leave, Bereavement
Leave, Salaries, Right of Entry, No Reduction, Salary Record, Inspection of
Records, Location Allowances, Travelling Allowances, Superannuation, Dispute
Settlement Procedure, Redundancy Provisions, Schedule A – Salaries (ASNA),
Schedule A – Employer Parties (deleted), Schedule B – Parties)................................

A3/1996

14/7/00

80

3198

…

25/7/01

81

1721,
2087

1 Jan., 1977 to 31 Dec., 1977 .....................................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision – Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
Order No. 634/2000 - Section 46 (Interpretation – Salaries)........................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1047/2002 (Arrangement, Scope, Definitions, Term (deleted), Contract
of Service, Leave (deleted), Special Leave, Sick Leave, Leave Without Pay,
Holiday and Vacation Leave (deleted), Holiday and Vacation Leave, Long Service
Leave, Carer’s Leave, Salaries, Right of Entry, No Reduction (deleted), Protecting
Clothing, Maternity Leave (deleted), Parental Leave, relief teachers (deleted),
Location Allowances, Travelling Allowances, Salary Records, Inspection of
Records, Superannuation, Consultative Provisions, Redundancy Provisions,
Appendix 1, Schedule A – Salaries (ASNA), Schedule A – Parties (deleted),
Schedule B – Parties) ................................................................................................
26 May, 1977 to 25 May, 1978 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
27 Nov., 1991 to 26 Nov., 1992 .................................................................................
Amended Order No. 814/1999 (Rates of Pay, Special Rates and Provisions, Multi-Storey
Allowance, Appendix A – North West Shelf Gas Project, Appendix B –
Asbestos Eradication) ...............................................................................................
Order No. 1452/1999 (Meal Allowance, Living Away From Home,
Compensation for Clothes and Tools) .......................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 899/2000 (Superannuation) ........................................................................
Order No. 1133/2000 (Rates of Pay, Special Rates and Provisions, Multi Storey
Allowance, Appendix A – North West Shelf Gas Project, Appendix B – Asbestos
Eradication) ..............................................................................................................
Order No. 1609/2000 (Meal Allowance, Living Away From Home – Distant
Work, Compensation for Clothes and Tools, Fares and Travelling) ...........................
Order No. 1609/2000 (Appendix A)............................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1362/2001 (Rates of Pay, Special Rates and Provisions, Multi-Storey
Allowances, Appendix A, Appendix B) .....................................................................
Order No. ApplA 1779/2001 (Meal Allowance, Living Away From Home –
Distant Work, Compensation For Clothes and Tools, Fares and Travelling)...............

(48)

…

21/06/02

82

1185

…

22/07/02

82

1369,
1724

…

4/6/03

83

1425

R27/1976

7/12/76

57

13

…

17/7/00

80

3379,
3710

…
…

1/8/00
26/11/00

80
80

3153
5178

…

25/6/01

81

1559

…

25/7/01

81

1721,
2088

…

21/06/02

82

1185

…

22/07/02

82

1369,
1718

…

4/6/03

83

1425

29A/1974

26/5/77

57

592

…

17/7/00

80

3379,
3712

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2091

…

21/06/02

82

1185

…

22/07/02

82

1369,
1720

A33/1987

27/1/91

72

65

…

2/12/99

80

184

…

2/12/99

80

187

…

17/7/00

80

…

28/8/00

80

3379,
3713
4350

…

1/11/00

80

5592

…
…

16/2/01
3/7/01

81
81

849
1597

…

25/7/01

81

1721,
2092

…

25/9/01

81

2751

…

3/12/01

82

97

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Industrial Spraypainting
and Sandblasting Award
1991—continued

Iron and Steel Industry
Workers (Australian Iron
and Steel Pty Ltd)
Production Bonus
Scheme Award

Iron and Steel Industry
Workers (BHP Steel
International - Rod
and Bar Division) Award
(Previously Iron and
Steel Industry Workers
(Australian Iron and
Steel Pty Ltd) Award)

Date of
Operation
Order No. 1779B/2001 (Superannuation)....................................................................
Order No. 620/2002 (Scope, Definitions)....................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1201/2002 (Rates of Pay, Special Rates and provisions, MultiStorey Allowance, Appendix B – Astestos Eradication) ............................................
Order No. 1629/2002 (Meal Allowance, Living Away From Home –
Distant Work, Compensation For Clothes and Tools)................................................

Kwinana

Workers employed by
Respondent at Kwinana

No. of
Award

Date
Delivered

Reference
Vol.
Page

…
…

25/06/02
12/07/02

82
82

1204
2151

…

22/07/02

82

1369,
1721

…

23/10/02

82

2952

…

16/12/02

83

137

6 Aug. 1970 to 17 Feb., 1973 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), 1B – ....................
Minimum Adult Award Wage (deleted), Arrangement) .............................................

138/1970

6/8/70

50

521

…

17/7/00

80

3379,
3717

…

25/7/01

81

1721,
2096

…

22/07/02

82

1369,
1725

18 Feb., 1970 to 17 Feb., 1973 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

1/1968

13/2/70

50

85

…

17/7/00

80

3379,
3717

…

25/7/01

81

1721,
2096

…

22/07/02

82

1369,
1726

Iron Ore Production and
Processing (BHP Billiton
Iron Ore Pty Ltd) Award
2002
(Supersedes and replaces
Iron Ore Production and
Processing (Mt. Newman
Mining Co. Pty Ltd)
Award No. A 29/1984

Land and premises
occupied and controlled by
the Company between the
18th and 26th parallel of
South Latitude

19 July 2002 to 18 July 2003.......................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced),
1B – Minimum Adult award Wage (varied))..............................................................

A2/2001

19/07/02

82

2033

…

22/07/02

82

1369

Iron Ore Production and
Processing (Hamersley
Iron Pty Ltd) Award 1987

Area Governed/State
between 18th and 26th
parallels/South
Latitude

30 Aug 1987 to 29 Aug 1989......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated ............
into the Awards be varied) ..........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A20/87

13/10/87

67

1959

…

17/7/00

80

3379,
3719

…

25/7/01

81

1721,
2098

…

22/07/02

82

1369,
1728

A1/1994

6/10/95

75

2746

…

17/7/00

80

3379,
3729

…

1/8/00

80

3153

…

20/12/00

81

256

…

25/6/01

81

1559

…

25/7/01

81

08/01/02
08/01/02

82
82

1721,
2110
281
374

…

21/06/02

82

1185

Iron Ore Production and
Processing (Mt. Newman
Mining Co. Pty Ltd)
Award No. A 29/1984
(Superseded and replaced by
Iron Ore Production and
Processing (BHP Billiton
Iron Ore Pty Ltd) Award
2002 No. A2/2001. For
prior details, see Vol. 82,
Part 1)
Jenny Craig Employees
Award, 1995

John Lysaght (Australia)
Limited Award

Whole of State

Area occupied and
controlled by John
Lysaght (Aust.) Ltd

1 Oct., 1995................................................................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 701/2000 (Special Rates and Conditions, Overtime, Schedule A –
Parties to the Award) ................................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1001/2001 (Special Rates and Conditions, Overtime) .................................
Correction Order No. 1001/2001 (Special Rates and Conditions) ................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 988/2002 (Special Rates and Conditions, Overtime) ...................................
21 Dec., 1967 to 21 Dec., 1970 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 1320/1999 (Wages/Payments, Hours, Rates of Pay, Schedule A –
Named Parties to the Award) ....................................................................................

(49)

…

22/07/02

82

…

28/01/03

83

1369,
1733
752

27/1967

21/12/67

47

1128

…

17/7/00

80

3379,
3730

…

12/6/01

81

1383

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

John Lysaght (Australia)
Limited Award—continued

Journalists' (Suburban
and Free Newspapers)
Award, 1984

Date of
Operation
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay” .......
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1970/2002 (Wages/Payments, Hours, Appendix 7 - Rates of Pay) ..............

Radius/50kms from
Perth G.P.O.

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/7/01

81

1721,
2111

…

22/07/02

82

…

04/03/03

83

1369,
1733
754

10 Feb. 1984 to 10 Feb., 1985 ....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A1/1981

10/2/84

64

268

…

17/7/00

80

3379,
3734

…

25/7/01

81

1721,
2115

…

22/07/02

82

1369,
1738

Kalgoorlie Consolidated
Gold Mines Award 2002
(Cancelled previous
Kalgoorlie Consolidated
… Award 2001 No. A1/2001.
(For prior details, see
Vol. 82, Part 2)

Kalgoorlie Consolidated
Gold Mines Pty Ltd
(KCGM)

1 Jul., 2002 – 30 Jun., 2004 ........................................................................................

A5/2002

7/01/03

83

236

Laboratory and Technical
Employees' (Peters
[W.A.] Limited) Award
No. 12/1981

Areas occupied and
controlled by Peters
Ice Cream (W.A.) Ltd.

20 Aug., 1981 to 19 Aug., 1983..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

12/1981

25/9/81

61

1530

…

17/7/00

80

3379,
3738

…

25/7/01

81

1721,
2116

…

22/07/02

82

1369,
1741

30 Oct. 1978 to 29 Oct., 1980 ....................................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1426/2002 (Arrangement, State Wage Principles – September 1989
(deleted), Term, Contract of Service, Under Rate Workers, Junior Workers,
Apprentices, Preference, First Aid Kit, Hours, Overtime, Meal Break, Absence
Through Sickness, Bereavement Leave, Holiday and Annual Leave, Long Service
Leave, Location Allowance, Vehicle Allowance, Country Work, Record,
Representative Interviewing Workers, Board of Reference, Wages, Superannuation, Trade Union Training Leave, Carer’s’ Leave, Appendix – Resolution
of Dispute Requirements (deleted), Appendix 1 – Make Up of Total Wage,
Appendix s.49B – Inspection of Records Requirements (deleted),
Schedule A – Respondents, Schedule B – Parties to the Award)................................

R18/1978

30/10/78

58

1488

…

17/7/00

80

3379,
3739

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2118

…

21/06/02

82

1185

…

22/07/02

82

1369,
1742

27/02/03

83

757

A29/1981

25/11/81

62

38

…

17/7/00

80

3379,
3740

…

15/11/00

80

5593

…

25/7/01

81

08/01/02

82

1721,
2119
282

Landscape Gardening
Industry Award

Laundry Workers’
Award, 1981

Licensed Establishments
(Retail and Wholesale)
Award 1979

Whole of State

South-West Land
Division

Whole of State

25 Nov., 1981 to 24 Nov., 1982 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated ............
into the Awards be varied) ........................................................................................
Order No.702/2000 (Meal Money, Allowances, Schedule A – Parties to the
Award, Schedule B – Respondents) ..........................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1000/2001 (Meal Money Allowances) ........................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 987/2002 (Meal Money, Allowances, Superannuation) ...............................
6 April, 1979 to 5 April, 1980 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1610/2001 (Meal Times and Meal Allowance, Wages) ...............................

(50)

…

22/07/02

82

…

28/01/03

83

1369,
1743
781

R23/1977

6/4/79

59

573

…

17/7/00

80

3379,
3741

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

10/01/02

82

1721,
2120
283

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Licensed Establishments
(Retail and Wholesale)
Award 1979—continued

Lift Industry (Electrical
and Metal Trades)
Award 1973

Malting Industry Award
1993

Manufacturing Chemists
Award, 1976

Marine Stores Award

Masters and Deckhands
(Passenger Ferries
Launches and Barges)
(Fremantle Launch and
Tug Company Pty Ltd)
Award 1993

Masters Dairy Award
1994

Date of
Operation
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1534/2002 (Meal Times and Meal Allowance, Wages, Motor Vehicle
Allowance, Schedule ‘A’ Respondents).....................................................................

Whole of State

Whole of State

Whole of State

Radius 15 miles from
G.P.O. Perth

Whole of State

Masters Dairy Ltd

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

21/06/02

82

1185

…

22/07/02

82

1369,
1744

…

12/12/02

83

138

16 July, 1973 to 15 July, 1974.....................................................................................
Amended Order No. 76/1980, Part 225 (S.47 – Deletion of Respondent)....................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No.1269/2000 (1B – Minimum Adult Award Wage, Arrangement,
Statement of Principles – June 1991 (deleted), Overtime, Special Rates and
Provisions, Car Allowance, Fares and Travelling Time, Distant Work, Lift
Industry Allowance, Minimum Wage – Adult Employees, First Schedule Wages)......
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1672/2001 (State Wage Case Decision 2001 Arbitrated Safety Net
Wage Adjustment - Overtime, Special Rates and Provisions, Car Allowance,
Fares and Travelling Time, Distant Work, Lift Allowance, Wages)............................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1967/2002 (Overtime, Special Rates and Provisions, Lift Industry
Allowance, First Schedule – Wages) .........................................................................

9/1973

16/7/73

53

778

…

10/2/00

80

607

…

17/7/00

80

3379,
3744

…

1/8/00

80

3153

…

21/11/00

80

5593

…

25/6/01

81

1559

…

25/7/01

81

1721,
2125

…

28/11/01

81

3074

…

21/06/02

82

1185

…

22/07/02

82

1369,
1747

…

20/02/03

83

783

20 Aug., 1993.............................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1394/2001 (Arrangement, Part Time Employees, Use of Contractors) ........

A6/1993

27/8/93

73

2387

…

17/7/00

80

3379,
3746

…

25/7/01

81

1721,
2127

…

22/07/02

82

…

04/09/02

82

1369,
1749
2427

12 March 1976 to 11 March 1978...............................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1678/2001 (Wages, Shift Work, Overtime, General Conditions) .................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

R3/1976

12/3/76

56

325

…

17/7/00

80

3379,
3747
1721,
2128
3076

22 Dec. 1958 to 21 Dec., 1961 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.703/2000 (Meal Money, Schedule A – Parties to the Award).......................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 999/2001 (Meal Money).............................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 986/2002 (Meal Money, Superannuation)...................................................

…

25/7/01

81

…

20/11/01

81

…

22/07/02

82

1369,
1750

13/1958

22/12/58

38

632

3379,
3749
5596

…

17/7/00

80

…

24/11/00

80

…

25/7/01

81

08/01/02

82

1721,
2130
288

…

22/07/02

82

…

28/01/03

83

1369,
1751
784

23 Dec., 1993 - 22 Dec., 1994 ....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A7/1993

23/12/93

74

89

…

17/7/00

80

3379,
3750

…

25/7/01

81

1721,
2131

…

22/07/02

82

1369,
1752

16 Sept., 1994 ............................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.704/2000 (Schedule 1 – Parties to the Award, Schedule 3 – Vehicle
Allowances, Schedule 4 – Other Allowances)............................................................

A2/1994

15/11/94

74

2965

…

17/7/00

80

3379,
3750

…

24/11/00

80

5596

(51)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Masters Dairy Award
1994—continued

Masters, Mates and
Engineers Passenger
Ferries Award
(Previously known as
Masters, Mates and
Engineers Passenger
Ferries (Interim) Award)

Materials Testing
Employees’ Award, 1984

Matilda Bay Brewing
Company Limited
Enterprise Award 1994

Meat Industry (North
West Abattoirs) Award

Meat Industry (State)
Award, 1980

Meat Industry (W.A.
Lamb Marketing Board)
Award 1981

Date of
Operation
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 987/2001 (Vehicle Allowances, Other Allowances) ....................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 985/2002 (Schedule 3 – Vehicle Allowance, Schedule 4 – Other
Allowances) ..............................................................................................................

Whole of State

Whole of State

Matilda Bay Brewing
Company Limited

Area occupied or
controlled by Derby
Meat Processing Co
Ltd at Broome and
Derby

Whole of State

Area controlled by W.A.
Lamb Marketing Board

No. of
Award
…

Date
Delivered

Reference
Vol.
Page

25/7/01

81

08/01/02

82

1721,
2131
288

…

22/07/02

82

1369,
1752

…

28/01/03

83

785

13 Aug., 1997 - 12 Mar., 1999....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A9/1996

27/8/97

77

3349

…

17/7/00

80

3379,
3751

…

25/7/01

81

1721,
2132

…

22/07/02

82

1369,
1753

1 Oct. 1984 to 30 Sept. 1986 ......................................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ......................................
Safety Net Adjustment, Minimum Adult Wage (varied))............................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A5/1982

30/8/84

64

1509

…

17/7/00

80

3379,
3752

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2133

…

21/06/02

82

1185

…

22/07/02

82

1369,
1753

A22/1990

14/7/94

74

1908

…

17/7/00

80

3379,
3753

…

25/7/01

81

1721,
2134

…

22/07/02

82

1369,
1754

A12/1988

18/8/88

68

2970

…

17/7/00

80

3379,
3755

…

25/7/01

81

1721,
2136

…

22/07/02

82

1369,
1755

R9/1979

11/9/80

60

1502

…

17/7/00

80

3379,
3756

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2138

…

21/06/02

82

1185

…

22/07/02

82

1369,
1757

A37/1981

20/11/81

61

1942

…

17/7/00

80

3379,
3761

…

25/7/01

81

1721,
2142

…

22/07/02

82

1369,
1763

8 July, 1994 - 31 July, 1995 ........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions..................................
incorporated into the Awards be varied)....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
27 April 1988 to 27 April 1989 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
11 Sept., 1980 to 10 Sept., 1983.................................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
20 Nov. 1981 to 19 May 1982 ....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

(52)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Mechanical and Electrical Contractors
(North-West Shelf
Project Platform)
Award 1984

Mental Health Nurses
Consolidated Award 1981

Mental Health Rehabilitation Assistants
Award, 1965

Metals and Engineering
Rapid Metal Developments (Aust) Pty Ltd

Metal Trades (General)
Award 1966 (Replaced by
Award No. 6/1977 insofar
as it applies to the
Mineral Sands Industry)
(Replaced by Greenbushes Mine Maintenance
(Enterprise Bargaining)
Industrial Agreement
1993 insofar as it
applies to maintenance
employees working at
Greenbushes Mine of
Gwalia Consolidated
Ltd, 74 WAIG 83).
(Replaced by Masters
Dairy Award 1994
No. 2/1994 insofar as
it applies to employees
/Masters Dairy Ltd)
(See also Appendix IX)

Metropolitan Health
Service Engineering and
Building Services
Enterprise Award 1999

Metropolitan Prison
Complex Catering
Staff Award

Area
Governed
Offshore work on
Hydrocarbons Installations operated by
Woodside Offshore
Petroleum Pty Ltd

All Mental Health
Nurses and Enrolled
Nurses employed in
Government Hospital,
for mental cases in
W.A. under control of
Health Services, but
excluding Industrial
Training Centre
Sheltered Workshops

Industrial Training
Centres and Sheltered
Workshops under
jurisdiction or control
/Director Mental
Health Services

Rapid Metal Developments, W.A. Premises

Whole of State
excepting area
occupied by U.S.
Navy at N.W. Cape

Metropolitan Health
Service Board

Employees/Minister
employed on catering
staff at Metropolitan
Prison Complex

Date of
Operation
1 July 1984 to 1 July 1986 ..........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

No. of
Award

Date
Delivered

Reference
Vol.
Page

A10/1984

18/7/84

64

1516

…

17/7/00

80

3379,
3762

…

25/7/01

81

1721,
2144

…

22/07/02

82

1369,
1764

23 Dec. 1947 to 22 Dec., 1948 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

13/1947

23/12/4

27

448

…

17/7/00

80

3379,
3764

…

25/7/01

81

1721,
2145

…

22/07/02

82

1369,
1766

5 Nov., 1965 to 4 Nov., 1968 .....................................................................................
Amended Order No. 1592/1993 (Rates of Pay)...........................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

36/1965

5/11/65

45

999

…

3/3/00

80

601

…

17/7/00

80

3379,
3766

…

25/7/01

81

1721,
2148

…

22/07/02

82

1369,
1768

18 Aug., 1994 - 17 Feb., 1995 ....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A4/1993

9/9/94

74

2114

…

17/7/00

80

3379,
3775

…

25/7/01

81

1721,
2157

…

22/07/02

82

1369,
1777

21 June 1966 - 21 June 1969.......................................................................................
Amended Order No. 1563/1999 (Second Schedule – List of
Respondent)..............................................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
Order No. 1785/2000 (Second Schedule – List of Respondents) .................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. ApplA 1756/2001 (Overtime, Special Rates and Provisions, Car
Allowance, Distant Work, Wages and Supplementary Payment, Part II –
Construction Work:- Special Rates and Provisions, Allowance for Travelling
and Employment In Construction Work, Distant Work, Wages, Special
Provision – State Energy Commission of Western Australia) .....................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1190/2002 (Second Schedule – Schedule of Respondents) .........................

13/1965

21/6/66

46

707

…

8/2/00

80

370

…

17/7/00

80

3379,
3767

…

1/8/00

80

3153

…
…

25/6/01
4/7/01

81
81

1559
1598

…

25/7/01

81

1721,
2149

…

08/03/02

82

447

…

21/06/02

82

1185

…

22/07/02

82

…

24/12/02

83

1369,
1769
140

12 Oct., 1999 – 11 Oct., 2000.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision – Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

A1/1999

23/11/99

79

3637

…

17/7/00

80

3379,
3775

…

25/7/01

81

1721,
2157

…

22/07/02

82

1369,
1778

21 April 1980 to 1 Oct., 1981 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................

1/1980

24/10/80

60

2457

…

17/7/00

80

3379,
3773

(53)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Metropolitan Prison
Complex Catering
Staff Award—continued

Mineral Earths Employees
Award

Mineral Sands Industry
Award 1991

Mineral Sands Mining
and Processing (Engineering
and Building Trades)
Award, 1977
This Award has been
replaced by the Mineral
Sands Industry Award
No. A3/1991 save as it
applies to Tiwest Pty Ltd

Mineral Sands Mining
and Processing Industry
Award 1981
This Award has been
replaced by the Mineral
Sands Industry Award
No. A3/1991 save as it
applies to Tiwest Pty
Ltd

Minerals Production
(Salt) Industry Award

Miscellaneous Workers'
(Activ Foundation) Award

Date of
Operation
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

South-West Land
Division

State of W.A.

Whole of State

Whole of State

Whole of State except
area operated by
Dampier Salt and
Leslie Salt Co.

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/7/01

81

1721,
2155

…

22/07/02

82

1369,
1775

28 May, 1975 to 31 Aug., 1975 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.705/2000 (Overtime, Wages, Named Parties) ..............................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 986/2001 (Overtime, Wages) .....................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 983/2002 (Overtime, Wages, Superannuation)............................................

9/1975

26/5/75

55

650

3379,
3777
5597

…

17/7/00

80

…

15/11/00

80

…

25/7/01

81

08/01/02

82

…

22/07/02

82

…

28/01/03

83

1369,
1781
787

14 June, 1991 to 13 June, 1993...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A3/1991

28/6/91

71

1814

…

17/7/00

80

3379,
3778

…

25/7/01

81

1721,
2161

…

22/07/02

82

1369,
1781

12 May 1977 to 11 June 1977.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/ Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

6/1977

12/5/77

57

633

…

17/7/00

80

3379,
3780

…

25/7/01

81

1721,
2163

…

22/07/02

82

1369,
1783

9 June 1982 to 8 June 1984.........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

A38/1981

25/6/82

62

1517

…

17/7/00

80

3379,
3783

…

25/7/01

81

1721,
2166

…

22/07/02

82

1369,
1786

36/1968

5/9/69

49

785

…

17/7/00

80

3379,
3785

…

25/7/01

81

1721,
2168

…

22/07/02

82

1369,
1789

A20/1980

7/3/84

64

661

…

17/7/00

80

…

25/10/00

80

3379,
3788
4994

5 Sept., 1969 to 4 Sept., 1972.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
7 March, 1984 ............................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.7/2000 (Arrangement, Salary Packaging).....................................................
Order No.706/2000 (Definitions, Shift Work, Meal Money, Car Allowance,
Travelling, Transfers and Relieving Duty, Removal Allowance, Dirty Work,
Schedule A – Parties to the Award)...........................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. ApplA 981/2001 (Shift Work, Meal Money, Car Allowance, Dirty Work) ..
Order No. ApplB 981/2001 (Travelling, Transfers and Relieving Duty).......................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 982/2002 (Shift Work, Meal Money, Car Allowance, Dirty Work) .............

(54)

1721,
2160
289

…

1/12/00

80

5598

…

25/7/01

81

08/01/02
03/05/02

82
82

1721,
2172
290
814

…

22/07/02

82

…

28/01/03

83

1369,
1794
789

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Miscellaneous Workers'
(Security Industry)
Superannuation Award

Monumental Masonry
Industry Award

*Mooring Services
(Cape Cuvier) Award

Motel, Hostel, Service
Flats and Boarding
House Workers
Award, 1976
(Replaced by Award
No. 1/84 insofar as it
applies to approved
Private Psychiatric
Hostels)

Motor Vehicle (Service
Station, Sales Establishments, Rust Prevention
and Paint Protection)
Industry Award

Area
Governed
Whole of State

Whole of State

Employees employed by
Kwinana Towage
Services in or about
the Port/Carnarvon

Whole of State

Whole of State

Date of
Operation
30 Apr., 1988 to 30 Apr., 1990...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), 1B – ....................
Minimum Adult Award Wage (deleted), Arrangement) ............................................
12 Dec. 1989 to 11 Dec. 1992 ....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.1228/2000 (Wages, Superannuation, Special Rates and Conditions,
Payment of Wages, Overtime)...................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1356/2001 (Wages, Special Rates and Provisions)......................................
Order No. 1831/2001 (Wages, Overtime)....................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1195/2002 (Wages, Superannuation, Special Rates and Provisions) ............
Order No. 1627/2002 (Wages, Overtime)....................................................................
14 Aug. 1981 to 13 Aug., 1983...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”
varied by Arbitrated .................................................................................................
Safety Net Adjustment, Minimum Adult Wage (varied))............................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
17 Aug., 1976 to 16 Aug., 1977..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
Order No.739/2000 (Additional Rates for Ordinary Hours, Meal Money, Wages,
Bar Work, Uniforms and Laundering, Protective Clothing, Employee Equipment).....
Order Nos. 379/1995 and 580/1994 (Arrangement, State Wage Principles –
September 1989, Definitions, Contract of Service, Hours, Translation of
Casual Employees, Casual Employees, Meal Breaks, Annual Leave,
Translation of Full-Time and Part-Time Employees, Wages, Minimum
Wage – Adult Males and Females, Bar Work, Higher Duties, No
Reduction, Roster, Australian Traineeship System, Maternity Leave,
Trainees, Changes With Significant Effect and Redundancy, Right of Entry,
Redundancy, Anti-Discrimination, No Extra Claims, Further Claims, Union
Delegates and Meetings, Schedule A – Named Union Party, Schedule B –
Respondents, Schedule C – Letter to Employees)......................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1028/2002 (Additional Rates for Ordinary Hours, Meal Money,
Uniforms and Laundering, Protective Clothing, Employee Equipment)......................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. ApplA981/2002 (Additional Rates for Ordinary Hours, Meal Money,
Uniforms and Laundering, Protective Clothing, Employee Equipment)......................
21 May 1982 to 20 May 1984 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

(55)

No. of
Award

Date
Delivered

Reference
Vol.
Page

A34/1987

30/3/88

68

1031

…

17/7/00

80

3379,
3790

…

25/7/01

81

1721,
2173

…

22/07/02

82

1369,
1795

A36/1987

1/3/90

70

1357

…

17/7/00

80

3379,
3791

…

1/11/00

80

5599

…

25/7/01

81

…
…

20/9/01
3/12/01

81
81

1721,
2174
2753
3076

…

22/07/02

82

…
…

22/10/02
16/12/02

82
83

1369,
1796
2955
142

13/1981

17/11/82

62

2948

…

17/7/00

80

3379,
3793

…

25/7/01

81

1721,
2176

…

22/07/02

82

1369,
1797

29/1974

17/8/76

56

1502

…

17/7/00

80

3379,
3794

…

1/8/00

80

3153

…

29/11/00

80

5600

…

21/2/01

81

809

…

25/6/01

81

1559

…

25/7/01

81

1721,
2177

08/01/02

82

291

…

21/06/02

82

1185

…

22/07/02

82

1369,
1798

…

28/01/03

83

790

A29/1980

21/5/82

62

1206

…

17/7/00

80

3379,
3796

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2182

…

21/06/02

82

1185

…

22/07/02

82

1369,
1801

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Musicians' General
(State) Award 1985

Area
Governed
Employers employed
in the Whole State
in the Musical and
Industries

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

7 Oct., 1985 to 7 Oct., 1986 .......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced),
1B – Minimum Adult award Wage (varied))..............................................................

A5/1985

7/10/85

65

2054

…

17/7/00

80

3379,
3798

…

25/7/01

81

1721,
2184

…

22/07/02

82

1369

Ngala Superannuation
Award

Whole of State

1 Jan. 1989 to 31 Dec. 1991 .......................................................................................

A17/1989

5/4/90

70

1371

Nickel Mining and
Processing Award, 1975

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, NorthEast Coolgardie,
Mt Margaret, East
Murchison, Murchison,
Yalgoo, Peak Hill and
Gascoyne Goldfields,
and the area
comprised within
the 14th and 26th
parallels/latitude

11 Sept. 1975 to 10 Sept., 1976..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

18/1975

11/9/75

55

1365

…

17/7/00

80

3379,
3799

…

25/7/01

81

1721,
2185

…

22/07/02

82

1369,
1803

Area occupied by
Western Mining Corp.
at Kwinana

17 Feb. 1971 to 26 Jan., 1973 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

6/1971

17/2/71

51

231

…

17/7/00

80

3379,
3804

…

25/7/01

81

1721,
2190

…

22/07/02

82

1369,
1809

31 Aug. 1972 to 31 Dec., 1972 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

18/1972

31/8/72

52

718

…

17/7/00

80

3379,
3805

…

25/7/01

81

1721,
2192

…

22/07/02

82

1369,
1810

A42/1981

15/12/81

62

49

…

17/7/00

80

3379,
3805

…

25/7/01

81

1721,
2191

…

22/07/02

82

1369,
1811

A23/1987

23/6/88

68

2424

…

17/7/00

80

3379,
3810

…

25/7/01

81

1721,
2197

…

22/07/02

82

1369,
1814

1 July, 1982 to 30 June, 1985......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A18/1982

15/7/82

62

1855

…

17/7/00

80

3379,
3809

…

25/7/01

81

1721,
2196

…

22/07/02

82

1369,
1813

21 April, 1986 to 20 Oct., 1986 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................

A23/1984

16/4/86

66

863

…

17/7/00

80

3379,
3806

Nickel Refining
Award, 1971

Nickel Smelting
(Western Mining
Corp. Ltd) Award, 1972

*North Rankin
Construction Award

Nurses' (Aboriginal
Medical Services)
Award

*Nurses’ (ANF/RFDS
Western Operations
Award
(Formerly known as
Nurses (Royal Flying
Doctor Service) Award)

Nurses (Child Care
Centres) Award, 1984

Area controlled by
Western Mining Corp.
approximately 10 miles
south/Boulder

Employees engaged on
the offshore Jacket
installation and
module placement of
the North Rankin
platforms

Whole of State

Whole of State

Whole of State except
Ngala

1 Jan., 1982 ................................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), 1B – ....................
Minimum Adult Award Wage (deleted), Arrangement) .............................................
23 June, 1988 to 23 June, 1989...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied) .............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

(56)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Nurses (Child Care
Centres) Award, 1984—continued

Nurses (Day Care
Centres) Award 1976

Nurses (Dentists
Surgeries) Award 1977

Nurses (Doctors'
Surgeries) Award 1977

Nurses (Independent
Schools) Award

Nurses (Private
Hospitals) Award

Date of
Operation
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

Whole of State

Whole of State

Whole of State

South-West Land
Divisions

Whole of State, but
excluding N-gala
and Home/Peace

5 Nov., 1976 to 4 Nov., 1978 .....................................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 1050/2000)..............................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
18 July, 1977 to 17 July, 1979.....................................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
18 July, 1977 to 17 July, 1979.....................................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Nov. 1963 to 12 Nov., 1966 .......................................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
22 July, 1966 to 21 July, 1969.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

(57)

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/7/01

81

1721,
2193

…

22/07/02

82

1369,
1811

R11/1976

5/11/76

56

1798

…

17/7/00

80

3379,
3811

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2198

…

21/06/02

82

1185

…

22/07/02

82

1369,
1815

44A/1976

5/7/77

57

1004

…

17/7/00

80

3379,
3808

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2195

…

21/06/02

82

1185

…

22/07/02

82

1369,
1812

44/1976

5/7/77

57

1004

…

17/7/00

80

3379,
3807

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2194

…

21/06/02

82

1185

…

22/07/02

82

1369,
1813

21B/1962

13/11/63

43

1273

…

17/7/00

80

3379,
3812

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2199

…

21/06/02

82

1185

…

22/07/02

82

1369,
1815

1/1966

22/7/66

46

878

…

17/7/00

80

3379,
3813

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2200

…

21/06/02

82

1185

…

22/07/02

82

1369,
1816

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Optical Mechanics'
Award, 1971

Outstation Pilot Crews
- Harbour and Light
Department Award 1981

Paint and Varnish
Makers Award

Painters (Government
Shipping) Award

Parliamentary
Employees Award 1989

Area
Governed
South-West Land
Division and within
an area/5 miles
from P.O., Kalgoorlie

All gazetted Ports
in W.A. under the
control/the Harbour
and Light Dept.

Radius/15 miles
G.P.O., Perth from

Port/Fremantle
and adjoining
Slipways and Shipways

Whole of State

Date of
Operation

Radius of 14 miles
from G.P.O., Perth

Date
Delivered

Reference
Vol.
Page

7 May, 1971 to 6 May, 1972.......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.707/2000 (Meal Money, Wages, Schedule A – Parties to the Award,
Schedule B - Respondents) .......................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 985/2001 (Meal Money, Wages) ................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 980/2002 (Meal Money, Wages, Superannuation) ......................................

9/1970

7/5/71

51

562

…

17/7/00

80

3379,
3815

…

24/11/00

80

5602

…

25/7/01

81

08/01/02

82

1721,
2203
292

…

22/07/02

82

…

28/01/03

83

1369,
1818
792

7 Oct., 1981................................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A4/1981

24/12/81

62

55

…

17/7/00

80

3379,
3817

…

25/7/01

81

1721,
2204

…

22/07/02

82

1369,
1819

11 June, 1958 to 10 June, 1961...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 708/2000 (State Wage Case Decision 2000 Arbitrated Safety Net
Adjustment - Meal Money, Leading Hands, Rates of Pay, Schedule A –
Respondents) ............................................................................................................
Correction Order No. 708/2000 (Schedule A – Parties to The Award) ........................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 984/2001 (Meal Money, Leading Hands, Rates of Pay) ..............................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 968/2002 (Meal Money, Leading Hands, Rates of Pay, Superannuation) ....
Correction Order No. 968/2002 (Superannuation: – paragraph 2) ...............................

22/1957

11/6/58

38

251

…

17/7/00

80

3379,
3817

…
…

7/12/00
14/12/00

81
81

257
332

…

25/7/01

81

…

08/01/02

82

1721,
2205
293

…

22/07/02

82

…
…

28/01/03
28/01/03

83
83

1369,
1820
793
847

3 July, 1964 to 21 July, 1967 ......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

32/1961

3/7/64

44

320

…

17/7/00

80

3379,
3819

…

25/7/01

81

1721,
2206

…

22/07/02

82

1369,
1821

27 Sept. 1989 to 26 Sept. 1990...................................................................................

A15/1987,
A4/1988,
A7/1988, &
A7/1989

27/10/8

70

742

…

17/7/00

80

3379,
3820

…

9/11/00

80

5602

…

25/7/01

81

1721,
2207

08/01/02

82

294

Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.709/2000 (Parliamentary Support Services Employees Wages, Uniforms
and Clothing, Named Parties)....................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 964/2001 (Parliamentary and Support Services Employees Wages,
Uniforms and Clothing).............................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. P33/2002 (Parliamentary Officers - Salaries) ..............................................
Order No. 967/2002 (Parliamentary Support Services Employees Wages, Uniform
and Clothing) ............................................................................................................
Particle Board Employees’
Award, 1964

No. of
Award

18 Feb., 1965 to 17 Feb., 1966 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

(58)

…

22/07/02

82

…

23/08/02

82

1369,
1822
2462

…

28/01/03

83

795

22/1964

18/2/65

45

24

…

17/7/00

80

3379,
3822

…

25/7/01

81

1721,
2210

…

22/07/02

82

1369,
1825

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Particle Board Industry
Award

Pastrycooks' Award

Area
Governed
S.W. Land Division
except area within
a radius of 54 kms

Whole of State

Date of
Operation
10 May, 1978 to 9 May, 1979.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
12 Nov., 1982 to 11 Nov., 1984 .................................................................................
Amended Order No. 363/1993 (Arrangement, Contract of Service, Redundancy) .......................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No.710/2000 (Overtime, Wages, Schedule A – Parties to the Award,
Schedule B - Respondents) .......................................................................................
Order No. 147/2000 (Redundancy) .............................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 963/2001 (Overtime, Wages) .....................................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 966/2002 (Overtime, Wages, Superannuation)............................................

Performers' Live
Award (WA) 1993

Permanent Building
Societies (Administrative
and Clerical Officers)
Award 1975

*Pest Control Industry
Award 1982

Photographic Industry
Award, 1980

Whole of State

Whole of State

Whole of State

Whole of State

14 Sept., 1993 ............................................................................................................
Amended Order No. 557/1999 (Minimum Adult Award Wage, Rates of Pay) .............................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
1 July, 1975 to 30 June, 1977......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision – Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 690/1999)................................................................
Order No.1255/2000 (Meal Money)............................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 2072/2001 (Meal Allowance, Rates of Pay)................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
19 April, 1982 to 18 April, 1984 .................................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 223/2000 (Arrangement, Hours, Overtime, Contract of Service,
Vehicle Allowance, Wages, Definitions (deleted), National Training Wage)...............
11 July, 1980 to 10 July, 1981.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................

(59)

No. of
Award

Date
Delivered

Reference
Vol.
Page

R10/1978

10/5/78

58

639

…

17/7/00

80

3379,
3825

…

25/7/01

81

1721,
2212

…

22/07/02

82

1369,
1827

A24/1981

12/11/82

62

2951

…

31/1/00

80

354,
365

…

17/7/00

80

3379,
3828

…

1/8/00

80

3153

…
…

15/11/00
25/1/01

80
81

5603
399

…

25/6/01

81

1559

…

25/7/01

81

…

08/01/02

82

1721,
2215
294

…

21/06/02

82

1185

…

22/07/02

82

…

28/01/03

83

1369,
1830
796

A18/1989

4/6/93

73

2391

…

6/8/99

80

1937

…

17/7/00

80

3379,
3834

…

25/7/01

81

1721,
2222

…

22/07/02

82

1369,
1836

26/1975

30/9/75

55

1355

…

17/7/00

80

3379,
3829

…
…

1/8/00
22/11/00

80
80

3153
5603

…

25/6/01

81

1559

…

25/7/01

81

23/04/02

82

1721,
2217
817

…

21/06/02

82

1185

…

22/07/02

82

1369,
1832

A9/1982

19/4/82

62

846

…

17/7/00

80

3379,
3837

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2225

…

21/06/02

82

1185

…

22/07/02

82

1369,
1839

…

21/10/02

82

2956

A9/1980

11/7/80

60

1195

…

17/7/00

80

3379,
3838

…

1/8/00

80

3153

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Photographic Industry
Award, 1980—continued

Pipe, Tile and Pottery
Manufacturing Industry
Award

Plaster, Plasterglass
and Cement Workers
Award No. A29/1989
(Replaces Plaster Mill
Workers Award
No. 6/1952 and Fibrous
Plaster and Cement
Workers Award
No. 11/1969)

Plastic Manufacturing
Award 1977
(Replaced by Award
No. 11/1980, insofar
as it applies to
Polymain Pty. Ltd.)

Plywood and Veneer
Workers Award

*Plywood and Veneer
Workers’ Award

Date of
Operation
Order No. 711/2000 (Wages, Meal Allowance, Vehicle Allowance, Schedule B –
Respondents, Schedule A – Parties to the Award) .....................................................
Order No. 717/2000 (Meal Money, Leading Hands, Special Rates, Schedule A –
Parties to the Award) ................................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 962/2001 (Wages, Meal Money, Vehicle Allowance)..................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 965/2002 (Wages, Meal Allowance, Vehicle Allowance, Superannuation) ..

Whole of State

Whole of State

Whole of State

Radius of 14 miles
from G.P.O, Perth

South-West Land
Division excluding
area within a radius
of 45 km of the
G.P.O., Perth

23 April, 1979 to 22 April, 1981 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
24 April, 1990 to 23 April, 1993 .................................................................................
Amended Order No. 817/1999 (Special Rates and Provisions) ....................................................
Order No. 1453/1999 (Overtime, Wages)....................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 904/2000 (Superannuation) ........................................................................
Order No.1132/2000 (Adult Trainee Casters, Special Rates and Provision) .................
Order No. 1611/2000 (Overtime, Wages)....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1361/2001 (Adult Trainee Casters, Special Rates and Provisions)...............
Order No. ApplA 1780/2001 (Overtime, Wages) ........................................................
Order No. 615/2002 (Adult Trainee Casters, Schedule 1 – Parties to the Award) ........
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1205/2002 (Adult Trainee Casters, Special Rates and Provisions,
Superannuation)........................................................................................................
Order No. 1626/2002 (Overtime, Wages)....................................................................

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

7/12/00

81

…

7/12/00

81

258

…

25/6/01

81

1559

…

25/7/01

81

…

08/01/02

82

1721,
2226
295

…

21/06/02

82

1185

…

22/07/02

82

…

28/01/03

83

1369,
1840
798

R34/1978

23/4/79

59

568

…

17/7/00

80

3379,
3839

…

25/7/01

81

1721,
2227

…

22/07/02

82

1369,
1841

A29/1989

20/6/90

70

2336

…

2/12/99
2/12/99

80
80

187
188

3379,
3841
4350
5604
850

…
…
…
…
…

17/7/00

80

28/8/00
2/11/00
16/2/01

80
80
81

258

…

25/7/01

81

…
…
…

20/9/01
3/12/01
12/07/02

81
82
82

…

22/07/02

82

1369,
1843

…
…

21/10/02
16/12/02

82
83

2962
142

22 Aug., 1977 to 21 Aug., 1978..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 712/2000 (Meal Money, Leading Hands, Extra Rates and Conditions,
Travelling Allowance, Schedule A – Parties to the Award)........................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 972/2001 (Meal Money, Classification Structures and Rates of Pay,
Extra Rates and Conditions, Travelling Allowance) ...................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 964/2002 (Meal Money, Leading Hands, Extra Rates and Conditions,
Superannuation)........................................................................................................

5/1977

22/8/77

57

1189

…

17/7/00

80

3379,
3842

19 Nov., 1952 to 18 Nov., 1953 .................................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
6 Oct., 1981 to 5 Oct., 1982 .......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

(60)

1721,
2229
2754
99
2151

…

7/12/00

81

259

…

25/7/01

81

1721,
2231

…

08/01/02

82

296

…

22/07/02

82

1369,
1844

…

28/01/03

83

800

24/1952

19/11/52

32

469

…

17/7/00

80

3379,
3850

…

25/7/01

81

1721,
2234

…

22/07/02

82

1369,
1852

A28/1981

6/10/81

61

1538

…

17/7/00

80

3379,
3846

…

25/7/01

81

1721,
2239

…

22/07/02

82

1369,
1847

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Porcelain Workers'
Award 1970

Port Hedland Port
Authority Marine Pilots
Award 1984

Poultry Breeding Farm
and Hatchery Workers
Award 1976

Printing Award
(Previously known as
Printing (Country) Award

Printing (Community
Newspaper Group) Award

Printing (Government)
Award, 1990

Printing Industry
Superannuation
Award 1991

Printing (Newspaper)
Award 1979

Area
Governed
Radius of 15 miles
from G.P.O., Perth

Area controlled by
Port Hedland Port
Authority

Whole of State

Whole of State

Whole of State

Whole of State

Whole of State

Radius of 24 km from
G.P.O., Perth,
excluding premises
of Independent Group
of Newspapers

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

13 Feb., 1970 to 12 Feb., 1971 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

1/1970

13/2/70

50

106

…

17/7/00

80

3379,
3855

…

25/7/01

81

1721,
2244

…

22/07/02

82

1369,
1856

25 Sept., 1984 to 24 Sept., 1986.................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced),
1B – Minimum Adult award Wage (varied))..............................................................

A11/1984

25/9/84

64

1747

…

17/7/00

80

3379,
3856

…

25/7/01

81

1721,
2245

18 Oct., 1976 to 17 Oct., 1977 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.713/2000 (Overtime, Wages, Schedule A – Parties to the Award) ...............
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 967/2001 (Overtime – Meals, Wages) ........................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 979/2002 (Overtime, Meals, Wages, Superannuation) ................................

…

22/07/02

82

1369

R20/1976

18/10/76

56

1652

3379,
3858
5605

…

17/7/00

80

…

29/11/00

80

…

25/7/01

81

08/01/02

82

…

22/07/02

82

…

28/01/03

83

1369,
1858
801

30 Mar., 1972 to 29 Mar., 1975 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

9/1969

30/3/72

52

260

…

17/7/00

80

3379,
3860

…

25/7/01

81

1721,
2248

…

22/07/02

82

1369,
1859

22 June, 1990 to 21 June, 1991...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A21/1989

22/6/90

70

2175

…

17/7/00

80

3379,
3859

…

25/7/01

81

1721,
2247

…

22/07/02

82

1369,
1858

4 July, 1990 to 3 July, 1991 ........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels General
Order No. 654/2000, Statement of Principles (replaced), “rates of pay” varied by......
Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ...........................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A8/1990

4/7/90

70

3120

…

17/7/00

80

3379,
3863

…

25/7/01

81

1721,
2252

…

22/07/02

82

1369,
1862

24 June, 1991 - 23 June, 1993.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), 1B – ....................
Minimum Adult Award Wage (deleted), Arrangement) .............................................

A6/1991

17/9/91

71

2535

…

17/7/00

80

3379,
3869

…

25/7/01

81

1721,
2258

…

22/07/02

82

1369
1867

20 Dec., 1979 to 19 Dec., 1980 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................

R23/1979

20/12/72

60

193

…

17/7/00

80

3379,
3865

(61)

1721,
2246
297

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Printing (Newspaper)
Award 1979—continued

*Printing (The Sunday
Times Guaranteed
Employment and
Voluntary Retirement)
Award, 1983

*Printing (W.A. Newspapers
Ltd., Guaranteed Employment
and Voluntary Retirement
Award

Printing (Western Mail)
Award

Private Hospital
Employees Award, 1972

Psychiatric Nurses'
(Public Hospitals)
Award 1973

Quadriplegic Centre
Award

Date of
Operation
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

The Sunday Times

W.A. Newspapers Ltd.

Whole of State

Whole of State

Sir Charles Gairdner
Hospital and Royal
Perth Hospital

Whole of State

9 Feb., 1983 to 30 June, 1984 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), 1B – ....................
Minimum Adult Award Wage (deleted), Arrangement) .............................................
26 July, 1982 to 25 July, 1983.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), 1B – ....................
Minimum Adult Award Wage (deleted), Arrangement) .............................................
From 17 Jan., 1986 .....................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
1 Jan., 1973 to 31 Dec., 1975 .....................................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No.699/2000 (Allowances and Special Provisions, Overtime, Fares and
Motor Vehicles Allowances, Laundry, Wages, Schedule A – Parties to the
Award) .....................................................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1020/2001 (Allowances and Special Provisions, Overtime, Fares and
Motor Vehicle Allowances, Laundry, Wages) ...........................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 978/2002 (Allowances and Special Provisions, Overtime, Fares and
Motor Vehicle Allowances, Laundry, Wages) ...........................................................

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/7/01

81

1721,
2255

…

22/07/02

82

1369,
1864

A55/1983

9/2/83

63

395

…

17/7/00

80

3379,
3867

…

25/7/01

81

1721,
2256

…

22/07/02

82

1369,
1866

A21/1982

26/7/82

62

1866

…

17/7/00

80

3379,
3867

…

25/7/01

81

1721,
2257

…

22/07/02

82

1369,
1866

A39/1982

17/1/86

66

696

…

17/7/00

80

3379,
3868

…

25/7/01

81

1721,
2257

…

22/07/02

82

1369,
1866

27/1971

1/1/73

52

1194

…

17/7/00

80

3379,
3869

…

1/8/00

80

3153

…

16/11/00

80

5605

…

25/6/01

81

1559

…

25/7/01

81

1721,
2259

…

08/01/02

82

298

…

21/06/02

82

1185

…

22/07/02

82

1369,
1867

…

28/01/03

83

802

15 Aug., 1973 to 14 Aug., 1974..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

14/1973

15/8/73

53

1125

…

17/7/00

80

3379,
3872

…

25/7/01

81

1721,
2262

…

22/07/02

82

1369,
1871

8 June, 1993 - 7 June, 1994.........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.714/2000 (Scope, Overtime, Shift Work, Public Holidays, Wages,
Schedule A –Named Parties).....................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 965/2001 (Overtime, Shift Work, Public Holidays, Wages – Part A,
Wages – Part C)........................................................................................................
Correction Order No. 965/2001 (Shift Work, Public Holidays)....................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

A1/1993

8/6/93

73

1508

…

17/7/00

80

3379,
3879

…

16/11/00

80

5606

…

25/7/01

81

1721,
2268

…
…

08/01/02
14/01/02

82
82

299
374

…

22/07/02

82

1369,
1877
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Quadriplegic Centre
Award—continued
Quarry Workers
Award, 1969

RAC Road Mechanical
and Fleet Services Award
1999
(Previously known as
R.A.C. Road Service
Employee and
Mechanical Services
Award 1993)
(See Vol. 79, Part 2
for prior details)

Radio and Television
Employees’ Award

Railway Employees’ Award

Rangers (National Parks)
Consolidated Award, 2000

Date of
Operation
Order No. 977/2002 (Overtime, Shift Work, Public Holidays, Wages - Part A
and Part C) ...............................................................................................................
Correction Order No. 977/2002 (Public Holidays).......................................................

Whole of State

Whole of State

Whole of State

Area controlled by the
Commissioner of
Railways

Employees employed by
National Parks
Authority throughout
the State of W.A.
(For amendments prior
to Consolidation, see
Vol. 80, Part 2)

13 Feb., 1969 to 13 Feb., 1972 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
18 Dec., 1988 to 17 Dec., 1991 ..................................................................................
Amended –
Order No. 1406/1999 (Title, Deleted, Minimum Adult Award Wage, Arrangement,
Area, Scope, Division of Award, Definitions, Part I– General: Structural
Efficiency, Award Modernisation, Annual Leave, Sick Leave, Long Service Leave,
Union Organisation, Contract of Service Payment of Wages, Uniforms,
First Aid Kit, Representation, Committee Representation, Duration of Award,
Public Holidays, Training, Avoidance of Industrial Disputes, Tool Allowance,
Part II–Road Service: Wages, Hours, Rosters, Meals, Overtime, Penalty Rates,
Transport, Amenities, Part III – Mechanical Services: Wages, Hours, Rostered
Days Off, Meals, Overtime, On-Site Inspections, Part IV – Fleet Maintenance:
Wages, Apprentices, Hours, Overtime, Appendix - Resolution of Disputes
Requirements, Schedule 1 - Parties to Award............................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
7 Nov., 1980 to 6 Nov., 1981 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
Order No.1277/2000 (Overtime, Car Allowance, Distant Work, Wages) .....................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1671/2001 (Overtime, Car Allowance, Distant Work, Wages) ....................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1969/2002 (Overtime, Wages)....................................................................
25 July, 1969 to 24 Aug., 1969 ...................................................................................
Amended Order No. 414/1999 (Apprenticeships)........................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.1686/2000 (Allowances and Arrangements for Specified Workers,
Special Rates and Provisions, Shift and/or Night-Work, Classification Structure
and Rates of Pay)......................................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 467/2002 (Classification Structure and Rates of Pay)..................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
26 Oct., 1982 to 25 Oct., 1983 ...................................................................................
Amended Order No. 1744/2000 (Varied and Consolidated – State Wage Case Decision 2000
Arbitrated Safety Net Adjustment - Title, Arrangement, Area and Scope, Term,
Definitions, Contract of Service, Hours, Roster, Overtime, Saturday and
Work, Annual Leave, Public Holidays, Public Holiday Leave, Sick Leave,
No Reduction, Wages, Transfers and Termination, Higher Duties, Protective
Clothing and Equipment, Dispute Settlement Procedure, Change Rooms
and Mess Facilities, Appendix – Resolution of Disputes Requirements,
Schedule A - Parties to the Award) ...........................................................................
Correcting Order No. 1744/2000 (Wages) ..................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............

(63)

No. of
Award

Date
Delivered

Reference
Vol.
Page

…
…

28/01/03
04/02/03

83
83

804
847

13/1968

13/2/69

49

123

…

17/7/00

80

3379,
3878

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2267

…

21/06/02

82

1185

…

22/07/02

82

1369,
1875

A14 &
1235/1988

16/12/88

70

4318

…

4/5/00

80

2687

…

17/7/00

80

3379,
3881

…

25/7/01

81

1721,
2271

…

22/07/02

82

1369,
1879

R3/1980

17/11/80

60

2460

…

17/7/00

80

3379,
3883

…
…

1/8/00
27/11/00

80
80

3153
5607

…

25/6/01

81

1559

…

25/7/01

81

…

20/11/01

81

1721,
2273
3077

…

21/06/02

82

1185

…

22/07/02

82

…

31/01/03

83

1369,
1881
278

18/1969

25/7/69

49

631

…

18/2/00

80

603

…

17/7/00

80

3379,
3886

…

21/11/00

80

5608

…

25/7/01

81

…

13/06/02

82

1721,
2275
1230

…

22/07/02

82

1369,
1883

A17/1981

29/10/82

62

2732

…
…

24/11/00
21/2/01

81
81

655
933

…

25/7/01

81

1721,
2282

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Rangers (National Parks)
Consolidated Award, 2000—continued

Recreation Camps
(Department for
Sport and Recreation)
Award

Restaurant, Tearoom
and Catering Workers
Award, 1979

Retail Pharmacists'
Award 1966

Whole of State

Whole of State
(For amendments prior
to Consolidation, see
Vol. 81, Part 1)

Whole of State

Date of
Operation
Order No. 1019/2001 (Overtime, Conditions and Allowances, Wages)........................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. ApplA 976/2002 (Overtime, Conditions and Allowances)...........................
Order No. 1849/2002 (Definitions, Overtime, Conditions and Allowances, Wages,
Higher Duties) ..........................................................................................................
Order No. ApplB 976/2002 (Conditions and Allowances) ...........................................
6 December 1988........................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.716/2000 (Overtime, Wages, Special Rates and Conditions,
Schedule A – Parties to the Award)...........................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1018/2001 (Overtime, Wages, Special Rates and Conditions) .....................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 975/2002 (Overtime, Wages, Special Rates and Conditions).......................
12 Nov., 1979 to 11 Nov., 1980 .................................................................................
Amended Section 93(6) (Consolidation) .....................................................................................
Order No.740/2000 (Additional Rates for Ordinary Hours, Meal Money,
Wages, Bar Work, Uniforms and Laundering, Protective Clothing, Workers’
Equipment) ...............................................................................................................
Order Nos. 381/1995 and 582/1994 (Arrangement, Definitions, Contract of
Service, Hours, Translation of Casual Employees, Casual Employees, Meal
Breaks, Annual Leave, Translation of Full-Time and Part-Time Employees,
Wages, Minimum Wage – Adult Males and Females, Bar Work, No Reductions,
Roster, Australian Traineeship System, Maternity Leave, Trainees, Changes
With Significant Effect and Redundancy, Right of Entry, Redundancy, AntiDiscrimination, No Extra Claims, Further Claims, Union Delegates and
Meetings, Temporary Exemption Clause, Schedule A – Named Union
Party, Schedule B – Respondents, Schedule C – Letter to Employees,
Appendix – McDonald’s Australia Limited Franchisees)............................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1029/2001 (Additional Rates for Ordinary Hours, Meal Money,
Uniforms and Laundering, Protective Clothing, Workers’ Equipment).......................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 974/2002 (Additional Rates For Ordinary Hours, Meal Money, Uniforms
and Laundering, Protective Clothing, Employee Equipment) .....................................

No. of
Award

Date
Delivered

Reference
Vol.
Page

01/03/02

82

451

…

22/07/02

82

…

28/01/03

83

1369,
1890
806

…
…

11/02/03
19/3/03

83
83

807
1479

A28/1985

6/12/88

69

197

…

17/7/00

80

3379,
3895

…

9/11/00

80

5614

…

25/7/01

81

…

08/01/02

82

1721,
2284
300

…

22/07/02

82

…

28/01/03

83

1369,
1892
810

R48/1978

12/11/79

59

1671

…

3/10/00

80

5238

…

29/11/00

80

5614

…

21/2/01

81

820

…

25/6/01

81

1559

…

25/7/01

81

1721,
2285

…

08/01/02

82

301

…

21/06/02

82

1185

…

22/07/02

82

1369,
1893

…

28/01/03

83

811

13 May, 1966 to 12 May, 1967 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

23/1965

13/5/66

46

604

…

17/7/00

80

3379,
3898

…

25/7/01

81

1721,
2287

…

22/07/02

82

1369,
1896

Robe River Iron
Associates Employee
Representatives and
Grievance Procedure
Award

Pilbara

27 Sep., 1989 to 26 Mar., 1990...................................................................................

A4 (1)/1987

27/9/89

69

3000

Rock Lobster and Prawn
Processing Award 1978

Whole of State

2 May, 1978 to 1 May, 1980.......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 448/2002 (Leading Hands, Meal Allowance, Rubber Boot Allowance,
Cold Chambers, Schedule of Respondents) ...............................................................

R24/1977

4/5/78

58

633

…

17/7/00

80

3379,
3899

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2289

…

21/06/02

82

1185

…

22/07/02

82

1369,
1896

Rope and Twine Workers
Award

Radius/15 miles from
G.P.O., Perth

9 July, 1964 to 8 July, 1967 ........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................

(64)

…

27/08/02

82

2463

11/1963

9/7/64

44

509

…

17/7/00

80

3379,
3901

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Rope and Twine Workers
Award—continued

Saddlers and Leatherworkers Award

Salaried Officers
(Association for the Blind
of Western Australia)
Award 1995

Salaried Officers (Paraplegic-Quadraplegic
Association) Award 1988

Saw Servicing
Establishments Award

School Employees
(Independent Day and
Boarding Schools)
Award, 1980

SCM Chemicals Ltd
Titanium Dioxide
Manufacturing

Date of
Operation
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 973/2001 (Meal Money, Wages, Leading Hands, Dirt Money) ...................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 973/2002 (Meal Money, Leading Hands, Dirty Work, Superannuation) ......

South-West Land
Division

Whole of State

Employees of the Paraplegic-Quadriplegic
Association of WA
(Inc.) engaged in
clerical, technical,
supervisory, administrative or professional capacities

Whole of State outside
Metro and Premises of
W.A.G.R.C

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/7/01

81

…

08/01/02

82

1721,
2290
302

…

22/07/02

82

…

28/01/03

83

1369,
1897
813

29 Aug., 1962 to 28 Aug., 1965..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Correction Order No. 717/2000 (Title of Award should read “Saddlers and
Leatherworkers’ Award”) .........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1017/2001 (Meal Money, Leading Hands, Special Rates) ...........................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 972/2002 (Meal Money, Leading Hands, Special Rates, Superannuation) ...

7/1962

29/8/62

42

558

…

17/7/00

80

3379,
3902

…

13/12/00

81

332

…

25/7/01

81

…

08/01/02

82

1721,
2291
303

…

22/07/02

82

…

28/01/03

83

1369,
1898
814

21 May 1996 to 21 May 1999 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.1408/2000 (Meal Money, Motor Vehicle Allowance, Travelling,
Transfers and Relieving – Rates of Allowance)..........................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 812/2002 (Travelling, Transfers and Relieving – Rates of Allowance).........
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1243/2002 (Schedule C – Minimum Salaries) .............................................
Order No. 1101/2002 (Meal Money)...........................................................................

A5/1995

27/6/96

76

2358

…

17/7/00

80

3379,
3910

5 Aug., 1988 to 5 Aug., 1989 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1240/2002 (Salaries) ..................................................................................
17 Nov., 1977 to 16 Nov., 1978 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
10 April, 1980 to 9 April, 1982 ...................................................................................
Amended Order No. 1429/1996 (Meal Money, Wages, Fares and Motor Vehicle Allowances)....
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 718/2000 (Meal Money, Wages, Fares and Motor Vehicle Allowances,
Schedule A – Parties to the Award)...........................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1016/2001 (Meal Money, Wages, Fares and Motor Vehicle Allowances)....
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 970/2002 (Meal Money, Wages, Fares and Motor Vehicle Allowances,
Superannuation)........................................................................................................
Correction Order No. 970/2002 (Fares and Motor Vehicle Allowances,
Superannuation)........................................................................................................
Decision Only .............................................................................................................

(65)

…

23/10/00

80

5165

…

25/7/01

81

…

19/07/02

82

1721,
2298
2152

…

22/07/02

82

…
…

14/10/02
6/11/02

82
82

1369,
1906
2963
2964

A17/1986

5/8/88

68

2041

…

17/7/00

80

3379,
3904

…

25/7/01

81

1721,
2293

…

22/07/02

82

…

14/10/02

82

1369,
1901
2965

17/1977

17/11/77

57

1720

…

17/7/00

80

3379,
3912

…

25/7/01

81

1721,
2300

…

22/07/02

82

1369,
1908

R7/1979

12/5/80

60

855

…

3/12/96

80

1937

…

17/7/00

80

3379,
3913

…

1/8/00

80

3153

…

12/12/00

81

260

…

25/6/01

81

1559

…

25/7/01

81

…

08/01/02

82

1721,
2301
304

…

21/06/02

82

1185

…

22/07/02

82

1369,
1909

…

28/01/03

83

816

…

03/02/03

83

848

A15/1990

26/4/91

71

2266

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

*Security Officers’ Award
(See also Appendix IX)

Security Officers and
Cleaners (West
Australian Newspapers)
Award, 1992

Shark Bay Salt and
Gypsum (Production and
Processing) Useless
Loop Award (Replaces
Order No. 874/1988)

Sheet Metal Workers Award
(Replaced by Award
No. A4/1985, insofar
as it applies to
Amalgamated Industries
Pty Ltd employees
Canning Vale WA)

Ship Painters and
Dockers Award

Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award 1977

Area
Governed
Whole of State

Whole of State

Area Occupied and
Operated upon the
Shark Bay Salt Joint
Venture and Agnew
Clough Limited at
Useless Loop

Whole of State

Port of Fremantle
and Port of Perth
and on or about all
slipways and shipyards
contiguous thereto

Whole of State

Date of
Operation
1 Sept., 1982 to 31 Aug., 1983 ...................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces
and rescinds General Order No. 690/1999)................................................................
Order No. 978/2000 (Area and Scope)........................................................................
Order No.720/2000 (Overtime, Special Rates and Provisions, Classification
Structure and Wage Rates, Fares and Travelling, Schedule A – Parties to the
Award) .....................................................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 975/2001 (Overtime, Special Rates and Provisions,
Classification Structure and Wage Rates, Fares and Travelling) .................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 969/2002 (Overtime, Special Rates and Provisions, Classification
Structure and Wage Rates, Fares and Travelling) ......................................................
Correction Order No. 969/2002 (Special Rates and Provisions)...................................
20 May, 1992 - 19 Nov., 1992 ....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.721/2000 (Shift Allowances – Security Officers, Extra Rates and
Allowances, Higher Duties, Overtime, Schedule A – Parties to the Award) ...............
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 974/2001 (Shift Allowances – Security Officers, Extra Rates and
Allowances, Higher Duties, Overtime) ......................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 962/2002 (Shift Allowances - Security Officers, Extra Rates and
Allowances, Higher Duties, Overtime) ......................................................................
24 Feb., 1989 to 23 Feb., 1990 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision – Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
13 July, 1973 to 12 Oct., 1973 ....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
26 Sept., 1961 to 25 Sept., 1964.................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
15 Aug., 1977 to 14 Aug., 1978..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................

(66)

No. of
Award

Date
Delivered

Reference
Vol.
Page

A25/1981

1/9/82

62

2504

…

17/7/00

80

3379,
3915

…
…

1/8/00
21/9/00

80
80

3153
4823

…

9/11/00

80

5616

…

25/6/01

81

1559

…

25/7/01

81

1721,
2303

…

08/01/02

82

306

…

21/06/02

82

1185

…

22/07/02

82

1369,
1910

…
…

28/01/03
04/02/03

83
83

819
849

A11/1991

13/8/92

72

2024

…

17/7/00

80

3379,
3917

…

5/12/00

80

5615

…

25/7/01

81

1721,
2305

…

08/01/02

82

305

…

22/07/02

82

1369,
1912

…

28/01/03

83

821

A15/1988

18/4/89

69

1452

…

17/7/00

80

3379,
3918

…

25/7/01

81

1721,
2306

…

22/07/02

82

1369,
1912

10/1973

13/7/73

53

791

…

17/7/00

80

3379,
3921

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2308

…

21/06/02

82

1185

…

22/07/02

82

1369,
1915

29/1960

26/9/61

41

684

…

17/7/00

80

3379,
3923

…

25/7/01

81

1721,
2311

…

22/07/02

82

1369,
1917

R32/1976

2/9/77

57

1324

…

17/7/00

80

3379,
3925

…

1/8/00

80

3153

…

25/6/01

81

1559

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award 1977—continued

Show Grounds Maintenance
Workers Award

Date of
Operation
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1609/2001 (Nightfill Duty, Meal Money, Wages, Structural Efficiency
Agreement, First Aid Allowance, Additional Loading For Late Night Trading
Establishments, Schedule D – Union Party) ...............................................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1408/2002 (Nightfill Duty, Meal Money, Wages, Structural Efficiency
Agreement – Cold Storage Industry, Motor Vehicle Allowance, First Aid
Allowance, Additional Loading for Late Nigh Trading Establishments) .....................

Radius of 25 miles from
G.P.O., Perth

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/7/01

81

1721,
2313

…

10/01/02

82

283

…

21/06/02

82

1185

…

22/07/02

82

1369,
1919

…

20/11/02

82

3235

16 Dec., 1968 to 15 Dec., 1971 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

55/1968

16/12/68

48

963

…

17/7/00

80

3379,
3927

…

25/7/01

81

1721,
2317

…

22/07/02

82

1369,
1920

Sir Charles
Gairdner Hospital
Engineering and
Building Services
Workshops Award
1998

Whole of State

16 April, 1998 – 15 April, 2001 ..................................................................................

A2/1997

13/5/98

78

2382

Soap and Allied Products
Manufacturing Award

Radius 15 miles from
G.P.O., Perth

17 Nov., 1961 to 16 Nov., 1964 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 723/2000 (State Wage Case Decision 2000 Arbitrated Safety Net
Wage Adjustment - Meal Money, Leading Hands) ...................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 979/2001 (Meal Money, Leading Hands)....................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 961/2002 (Meal Money, Leading Hands, Superannuation)..........................

25/1960

17/11/61

41

703

…

17/7/00

80

3379,
3929

Social Trainers and
Assistant Supervisors
(Activ Foundation) Award
(Was previously called
Social Trainers and
Training Assistants
(Slow Learning
Children's Group)
Award)

Social Trainers (Nulsen
Haven) Award

Soft Furnishings Award

Employees of Slow
Learning Children's
Group Inc

Employees employed in
the classifications
prescribed in this
Award employed by
Nulsen Haven
Association (Inc.)
at its premises in
Redcliffe

Whole of State

18 December, 1984.....................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 8/2000 (Arrangement, Salary Packaging)....................................................
Order No.725/2000 (Definitions, General Conditions, Travelling, Transfers and
Relieving Duty – Rates of Allowance, Removal Allowance, Motor Vehicle
Allowance, Shift Work, Schedule A – Parties to the Award) .....................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 961/2001 (General Conditions, Motor Vehicle Allowance, Shift Work)......
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 786/2002 (Travelling, Transfers and Relieving Duty – Rates
of Allowance) ...........................................................................................................
Order No. 960/2002 (General Conditions, Shift Work, Motor Vehicle Allowance)......
Correction Order No. 960/2002 (General Conditions) .................................................
1 July, 1985 to 1 July, 1987 ........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.724/2000 (Area and Scope, Definitions, Qualifications Allowance,
Schedule A – Parties to the Award)...........................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 978/2001 (Qualifications Allowance)..........................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 959/2002 (Qualification Allowance) ...........................................................
11 Aug., 1982 to 10 Aug., 1984..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

(67)

…

7/12/00

81

261

…

25/7/01

81

…

08/01/02

82

1721,
2319
307

…

22/07/02

82

…

28/01/03

83

1369,
1923
822

A15/1984

18/12/84

65

287

…

17/7/00

80

…

25/10/00

80

3379,
3932
4994

…

1/12/00

80

5617

…

25/7/01

81

…

08/01/02

82

1721,
2321
308

…

22/07/02

82

1369,
1924

…
…
…

21/08/02
28/01/03
04/02/03

82
83
83

2464
823
849

A11/1985

11/7/85

65

1662

…

17/7/00

80

3379,
3930

…

16/11/00

80

5618

…

25/7/01

81

…

08/01/02

82

1721,
2320
309

…

22/07/02

82

…

28/01/03

83

1369,
1923
825

A23/1982

11/8/82

62

2118

…

17/7/00

80

3379,
3934

…

25/7/01

81

1721,
2323

…

22/07/02

82

1369,
1925

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

State Energy Commission
of Western Australia
Wages and Conditions
Award 1988
(Replaces Miscellaneous
Workers (State Energy
Commission) Award
No. 3/1967)

State Research Stations
Agricultural Schools
and College Workers
Award 1971

Storemen (Government)
Consolidated Award 1979

Storemen Independent
Wooldumpers Pty. Ltd.
Award 1982

Storemen's Rapid Metal
Developments (Aust)
Pty. Ltd. Award 1982
(Replaced by the Metals
and Engineering Rapid
Metal Developments
(Aust) Pty Ltd Award
1993 insofar as it
applies to employees
at the W.A. Premises)

*Sugar Refining
Award

Supermarkets and Chain
Stores (W.A.) Warehouse
Award 1982

Area
Governed
Whole of State

Governmental Research
Stations Agricultural
Schools and Colleges

Whole of State

Workers employed
at the North Fremantle
premises of Independent
Wooldumpers Pty. Ltd.

Workers employed at the
W.A. premises of Rapid
Metal Developments

Area occupied and
controlled by respondent
At Cottesloe and
Fremantle

Employees employed in
W.A. Distribution
Centres by G.J. Coles
and Woolworths

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

5 May, 1989 to 4 May, 1990.......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A1/1989

5/4/89

69

1970

…

17/7/00

80

3379,
3937

…

25/7/01

81

1721,
2329

…

22/07/02

82

1369,
1930

19 Oct., 1971 to 18 Oct., 1973 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), Clause text............
identical to that in 1B - Minimum Adult Award Wage (varied), Wages) ....................

23/1971

19/10/71

57

1042

…

17/7/00

80

3379,
3935

…

25/7/01

81

1721,
2326

…

22/07/02

82

1369,
1926

28 Aug., 1970 to 27 Aug., 1971..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

20/1969

28/8/70

50

627

…

17/7/00

80

3379,
3940

…

25/7/01

81

1721,
2332

…

22/07/02

82

1369,
1933

18 Oct., 1982 to 30 Sept., 1983 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 2123/2001 (Wages, Meal Hours and Meal Money, Vehicle Allowance) ......
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1536/2002 (Wages, Meal Hours and Meal Money, Vehicle Allowance) ......

A36/1982

18/10/82

62

2744

…

17/7/00

80

3379,
3941

…

25/7/01

81

…

10/01/02

82

1721,
2334
283

…

22/07/02

82

…

19/11/02

82

1369,
1934
3237

A44/1982

30/11/82

62

2960

…

17/7/00

80

3379,
3944

…

25/7/01

81

1721,
2336

…

22/07/02

82

1369,
1936

A41/1982

9/11/82

62

2965

…

17/7/00

80

3379,
3945

…

25/7/01

81

1721,
2337

15 Nov., 1982 to 30 Sept., 1983 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
15 Sept., 1982 to 15 Sept., 1983.................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1895/2001 (Wages and Allowances, Overtime) ..........................................
1 June, 1982 to 31 May, 1983.....................................................................................
Amended Order No. 61/2000 (Meal Money, Additional Rates For Saturday Work, Motor
Vehicle Allowance, First Aid Allowance) ..................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1612/2001 (Meal Money, Additional Rates For Saturday Work,
First Aid Allowances, Schedule A – Union Party)......................................................

(68)

…

22/07/02

82

…

26/08/02

82

1369,
1937
2466

A26/1982

28/7/82

62

2124

…

14/4/00

80

1937

…

17/7/00

80

3379,
3948

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2341

…

20/11/01

81

3078

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Supermarkets and Chain
Stores (W.A.) Warehouse
Award 1982—continued

Supported Employees
Industry Award

Date of
Operation
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1537/2002 (Meal Money, Additional Rates for Saturday Work, Motor
Vehicle Allowance, First Aid Allowance) ..................................................................

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

21/06/02

82

1185

…

22/07/02

82

1369,
1940

…

3/12/02

82

3238

22 March, 1988 to 22 March, 1989.............................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), 1B – ....................
Minimum Adult Award Wage (deleted), Arrangement) .............................................

A1/1988

22/3/89

68

1034

…

17/7/00

80

3379,
3950

…

25/7/01

81

1721,
2342

…

22/07/02

82

1369
1941

Swan Brewery Company
Limited (Superannuation) Award 1987

Throughout the State
of W.A.

1 May, 1987 to 30 April, 1988 ....................................................................................

A774/1986

28/4/87

67

522

Teachers Aides Award, 1979

Whole of State

5 Oct., 1979 to 4 Oct., 1980 .......................................................................................
Amended
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 733/2000 (Schedule A – Parties to the Award) ...........................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

R4/1979

5/10/79

59

1363

3379,
3954
261

1 Feb., 1988 to 1 Aug., 1988 ......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
Order No. 726/2000 (Schedule A – Parties to the Award, Schedule B – Respondents)
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 957/2002 (Superannuation) ........................................................................

Teachers' Aides
(Independent Schools)
Award 1988

Teachers (Kindergartens)
Award 1964
(Replaced by Child Care
Workers Education Award
No. 20/1984 insofar as
it relates to assistants)

Teachers (Public
Sector Primary and
Secondary Education)
Award 1993

Teachers (Public
Sector, Technical and
Further Education)
Award 1993

Whole of State

Whole of State

Whole of State

Whole of State

16 July, 1964 to 15 July, 1967.....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 727/2000 (Schedule A – Parties to the Award) ...........................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

…

17/7/00

80

…

12/12/00

81

…

25/7/01

81

1721,
2349

…

22/07/02

82

1369,
1943

A27/1987

26/2/88

68

1040

…

17/7/00

80

3379,
3952

…
…

1/8/00
12/12/00

80
81

3153
262

…

25/6/01

81

1559

…

25/7/01

81

1721,
2347

…

21/06/02

82

1185

…

22/07/02

82

…

28/01/03

83

1369,
1945
826

22/1963

16/7/64

44

471

3379,
3951
262

…

17/7/00

80

…

12/12/00

81

…

25/7/01

81

1721,
2343

…

22/07/02

82

1369,
1942

25 Feb., 1993 - 24 Feb., 1994 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 305/2000 (Long Service Leave, Sick Leave) ..............................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

TA1/1992

25/2/93

73

895

3379,
3956
4351

25 Feb., 1993 - 24 Feb., 1994 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

(69)

…

17/7/00

80

…

28/8/00

80

…

25/7/01

81

1721,
2351

…

22/07/02

82

1369,
1947

TA1/1/1992

25/2/93

73

895

…

17/7/00

80

3379,
3960

…

25/7/01

81

1721,
2355

…

22/07/02

82

1369,
1951

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Telfer Gold Mine
Fly In/Fly Out
Award 1987
Previously known as
Telfer Gold Mines
(Production and Maintenance Employees’)
Award 1987

Area occupied and
operated upon by
Newmont Holdings Pty
Ltd at Telfer

Theatrical Employees
Entertainment Sporting
and Amusement
Facilities (Western
Australian (Government) Award 1987

*Theatrical Employees
(Perth Theatre Trust)

Thermal Insulation
Contracting Industry
Award

Ticket Writers Award

Timber Workers Award

Timber Yard Workers
Award

Whole of State

Employees of the Perth
Theatre Trust

Whole of State

Radius of 25 miles from
G.P.O., Perth

South-West Land
Division of W.A.
excluding area comprised
within a radius of 45km
from G.P.O., Perth

Radius 14 miles from
G.P.O., Perth excepting
premises occupied by
Government and
Midland Railways

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

11 May, 1987 to 10 May, 1989 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A9/1987

3/11/87

67

2026

…

17/7/00

80

3379,
3962

…

25/7/01

81

1721,
2358

…

22/07/02

82

1369,
1954

14 March, 1988 ..........................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A28/1987

30/6/88

68

1753

…

17/7/00

80

3379,
3967

…

25/7/01

81

1721,
2364

…

22/07/02

82

1369,
1959

19 May, 1983 to 19 May, 1985 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A9/1983

4/4/84

64

676

…

17/7/00

80

3379,
3965

…

25/7/01

81

1721,
2361

…

22/07/02

82

1369,
1956

24 Jan., 1978 to 23 April, 1978 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ...........
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

1/1978

23/3/78

58

344

…

17/7/00

80

3379,
3968

…

25/7/01

81

1721,
2365

…

22/07/02

82

1369,
1960

24 May, 1961 to 23 May, 1964 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

29/1958

24/5/61

41

304

…

17/7/00

80

3379,
3969

…

25/7/01

81

1721,
2366

…

22/07/02

82

1369,
1961

21 Dec., 1951 to 20 Dec., 1952 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 968/2000 (Section 46 - Interpretation: Piecework of the Timber
Workers Award) .......................................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

36/1950

21/12/51

31

653

…

17/7/00

80

3379,
3970

…

12/12/00

81

265

…

25/7/01

81

1721,
2367

…

22/07/02

82

1369,
1962

21 Dec., 1951 to 20 Dec., 1952 ..................................................................................
Amended Order No. 824/1999 (Special Rates and Conditions, Wages) .......................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
Order No.1134/2000 (Special Rates and Conditions, Wages) ......................................
Order No. 1613/2000 (Overtime)................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1358/2001 (Special Rates and Conditions, Wages) .....................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................

(70)

11/1951

21/12/51

31

664

…

2/12/99

80

188

…

17/7/00

80

3379,
3976

…
…
…

1/8/00
2/11/00
16/2/01

80
80
81

3153
5619
851

…

25/6/01

81

1559

…

25/7/01

81

…

20/9/01

81

1721,
2374
2755

…

21/06/02

82

1185

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Timber Yard Workers
Award—continued

Tin and Associated
Minerals Mining and
Processing Industry
Award

Titanium Oxide
Manufacturing Award

Training Assistants' and
Community Support Staff
(Cerebral Palsy Association)
Award 1987
(Previously known as
Training Assistants' and
Community Support Staff
(Spastic Welfare)
Award 1987)

Transport Workers'
(Burswood Island
Resort) Award 1987

Transport Workers
(Eastern Goldfields
Transport Board)
Award 1976

Transport Workers
(General) Award
Replaced by Masters
Dairy Award 1994
No. A2/1994 insofar as
it applies to employees
of Masters Dairy Ltd

Date of
Operation
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

Whole of State

Radius of 30 miles
from G.P.O., Bunbury

Throughout the State of
W.A.

Burswood Island Resort

Workers employed by
the Respondent in the
Classifications described

Whole of State
(Excluding Breadcarters, workers
engaged in the timber
industry within the
South West Land
Division, workers
whose duties involve
them in delivering
goods or materials
solely beyond the
West Australian
State border)

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

22/07/02

82

1369,
1969

14/1971

28/4/72

52

351

…

17/7/00

80

3379,
3981

…

25/7/01

81

1721,
2375

…

22/07/02

82

1369,
1973

22 April, 1975 to 30 June, 1975 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 971/2001 (Meal Money, Extra Rates and Conditions, Wages) ....................
Correction Order No. 971/2001 (Wages) ....................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 955/2002 (Meal Money, Extra Rates and Conditions).................................

8/1975

22/4/75

55

445

…

17/7/00

80

3379,
3984
1721,
2378
309
375

1 Jan, 1987 to 31 Dec, 1987 .......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.734/2000 (Title, Fares and Travelling Time, Wages, Schedule A –
Parties to the Award) ................................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1006/2001 (Fares and Travelling Time, Wages)..........................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 954/2002 (Fares and Travelling Time, Wages)............................................
Correction Order No. 954/2002 (Fares and Travelling Time).......................................

28 April, 1972 to 27 April, 1975 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

…

25/7/01

81

…
…

08/01/02
14/01/02

82
82

…

22/07/02

82

…

28/01/03

83

1369,
1976
827

A16/1986

12/3/87

67

840

…

17/7/00

80

3379,
3985

…

16/11/00

80

5619

…

25/7/01

81

…

08/01/02

82

1721,
2379
310

…

22/07/02

82

…
…

28/01/03
04/02/03

83
83

1369,
1977
828
850

27 March, 1987 to 26 March 1989..............................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 80/2002 (Arrangement, Contract of Service, Sick Leave, Bereavement Leave, Maternity Leave, Appendix – Resolution of Disputes
Requirements, Appendix – S49B – Inspection of Records Requirements)..................
Correcting Order No. 80/2002 (Instruction “3” deleted and replaced) ........................`
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A2/1987

27/3/87

67

1337

…

17/7/00

80

3379,
3991

…

25/7/01

81

1721,
2385

…

03/05/02
17/06/02

82
82

818
1347

…

22/07/02

82

1369,
1981

22 Sept., 1976 to 21 Sept., 1977.................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Contract of Service, Bereavement Leave, District Allowances, Wages,
Parental Leave, Respondent to the Award, Party to the Award) ................................

23/1976

22/9/76

57

261

…

17/7/00

80

3379,
3991

…

25/7/01

81

1721,
2386

…

22/07/02

82

1369,
1982

…

20/08/02

82

2468

10/1961

11/2/63

43

98

…

17/7/00

80

3379,
3992
3153

11 Feb., 1963 to 10 Feb., 1966 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................................
Provisions incorporated into the Awards be varied)...................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 83/2002 (Wages – Part 1, Wages, Industrial Allowance, Ready Mix
Concrete Industry, Extra Rates, Distant Work, Meal Allowances, Sick Leave,
Contract of Service, Learning Round, Bereavement Leave, Maternity Leave,
Training Leave).........................................................................................................

(71)

…

1/8/00

80

…

25/6/01

81

1559

…

25/7/01

81

1721,
2387

…

03/05/02

82

821

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Transport Workers
(General) Award—continued

Transport Workers
(Government) Award,
1952
(For S.E.C. Workers,
see Award No. 40/1965)

Transport Workers (Mobile
Food Vendors) Award
1987 (Previously known
as Transport Workers
[Mobile Food Vendors
- Flash Foods
Canteen] Award)

Transport Workers
(North West Passenger
Vehicles) Award, 1988

Transport Workers
(Passenger Vehicles)
Award
(Replaced by Transport
Workers (Northwest
Passenger Vehicles)
Award for employees
above 26th parallel
of latitude)

University, Colleges
and Swanleigh, 1980
(Formerly School
Employees (University
Colleges and Swanleigh) Award)

Date of
Operation
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

Whole of State

Throughout the State
of W.A.

North of 26th parallel
of South Latitude

Whole of State

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

21/06/02

82

1185

…

22/07/02

82

1369,
1982

12 May, 1942 to 11 May, 1953 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 84/2002 (Arrangement, Wages, Extra Rates, Meals, Sick Leave,
Contract of Service, Distant Work, Change of Depot, Location Allowances,
Compassionate Leave, Maternity Leave (deleted), Parental Leave, Fares
and Travelling Time, Party to the Award)..................................................................
Correction Order No. 84/2002 (Distant Work, Change Depot)....................................

2A/1952

12/5/52

32

167

…

17/7/00

80

3379,
3988

…

25/7/01

81

1721,
2382

…

22/07/02

82

1369,
1979

…
…

20/08/02
10/09/02

82
82

2471
2576

29 Jan., 1987 ..............................................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 85/2002 (Arrangement, Wages, Extra Rates, Meals, Sick Leave,
Contract of Service, Learning Round, Bereavement Leave, Maternity Leave,
Training Leave, Appendix S.49B – Inspection of Records Requirements)..................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
Correcting Order No. 85/2002 (Instructions “6 and 7” deleted and replaced)...............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A3/1986

29/1/87

67

350

…

17/7/00

80

3379,
3990

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2384

11 May, 1988 to 11 May, 1990 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 86/2002 (Arrangements, Wages, Contract of Service, Sick Leave,
Bereavement Leave, Maternity Leave, Service Grants, Meal Allowances,
Annual Leave Travel Assistance, Split Shift Allowance, Training Leave,
Appendix – S49.B – Inspection of Records Requirements).......................................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
Correcting Order No. 86/2002 (Instruction “3” deleted and replaced) .........................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
18 April, 1980 to 17 April, 1981 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 690/1999) ......................................................................
General Order No. 718/2001 (Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000) ....................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 87/2002 (Arrangement, Leading Hand, Contract of Service,
Payment for Sickness, Bereavement Leave, Maternity Leave, Training
Leave, Appendix – S.49B – Inspection of Records Requirements).............................
General Order No. 686/2002 (Section 50 – Location Allowances – Replaces
and rescinds General Order No. 718/2001)................................................................
Correcting Order No. 87/2002 (Instructions “2 and 3” deleted and replaced)...............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
10 April, 1980 to 9 April, 1982 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 719/2000 (Meal Money, General Conditions, Fares and Travelling
Time, Schedule A – Parties to the Award).................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............

(72)

…

03/05/02

82

825

…

21/06/02
17/06/02

82
82

1185
1348

…

22/07/02

82

1369,
1980

A19/1987

9/6/88

68

1439

…

17/7/00

80

3379,
3995

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2389

…

03/05/02

82

829

…
…

21/06/02
17/06/02

82
82

1185
1348

…

22/07/02

82

1369,
1984

R47/1978

20/5/80

60

870

…

17/7/00

80

3379,
3995

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2390

…

03/05/02

82

833

…

21/06/02
17/06/02

82
82

1185
1348

…

22/07/02

82

1369,
1984

R 7B/1979

12/5/80

60

855

…

17/7/00

80

3379,
3996

…

12/12/00

81

263

…

25/7/01

81

1721,
2391

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

University, Colleges
and Swanleigh, 1980
(Formerly School
Employees (University
Colleges and Swanleigh) Award)—continued
Vehicle Builders’ Award

Ward Assistants (Mental
Health Services)
Award, 1966

Watchmakers and
Jewellers Award 1970

Date of
Operation
Order No. 976/2001 (Meal Money, Wages, Fares and Motor Vehicle Allowance) .......
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 953/2002 (Meal Money, Wages, Fares and Travelling Time,
Superannuation)........................................................................................................

Whole of State

Whole of State

Whole of State
(For amendments
prior to consolidation,
see Vol. 82, Part 1)

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

08/01/02

82

311

…

22/07/02

82

1369,
1985

…

28/01/03

83

829

5 Nov., 1971 to 4 Nov., 1974 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”..........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

9/1971

5/11/71

51

1048

…

17/7/00

80

3379,
3998

…

25/7/01

81

1721,
2392

…

22/07/02

82

1369,
1986

21 Dec., 1966 to 20 Dec., 1969 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.728/2000 (Post Mortem Attendance, Uniforms, Schedule A – Parties
to the Award) ...........................................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 966/2001 (Post Mortem Attendance, Uniforms) .........................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 952/2002 (Post Mortem Attendance, Uniforms) .........................................

35/1966

21/12/66

46

1328

…

17/7/00

80

3379,
4000

15 Sept., 1970 to 14 Sept., 1971.................................................................................
Amended Section 93(6) (Consolidation) .....................................................................................
Order No. 729/2000 (Wages, Meal Money) ................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1011/2001 (Wages, Meal Money) ..............................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), Clause text............
identical to that in 1B - Minimum Adult Award Wage (varied), Wages) ....................
Order No. 951/2002 (Wages, Meal Money, Superannuation) ......................................
Correction Order No. 951/2002 (Meal Money) ...........................................................

…

16/11/00

80

5620

…

25/7/01

81

…

01/03/02

82

1721,
2395
452

…

22/07/02

82

…

28/01/03

83

1369,
1988
831

10/1970

15/9/70

50

706

…
…

4/10/00
7/12/00

80
81

4891
263

…

25/7/01

81

…

08/01/02

82

1721,
2396
312

…

22/07/02

82

…
…

28/01/03
04/02/03

83
83

1369,
1989
832
850

West Australian
Petroleum Pty Ltd
Long Service Leave
Conditions Award 1991

Whole of State

25 November, 1991 ....................................................................................................

A12/1991

4/12/91

71

3181

Western Australian Mint
Security Officers Award
1988

Whole of State

29 Sept., 1988 - 28 Sept., 1989...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.730/2000 (Wages and Allowances, Overtime, Schedule A – Parties
to the Award) ...........................................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1010/2001 (Wages and Allowances, Overtime) ..........................................
Correction Order No. 1010/2001 (Wages and Allowances, Overtime) .........................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 950/2002 (Wages and Allowances, Overtime) ............................................

A5/1988

29/9/88

69

534

…

17/7/00

80

3379,
4006

Western Australian
Surveying (Private
Practice) Industry
Award, 1989

Wineries Award 1969

Throughout the State of
W.A.

South-West Land
Division

…

5/12/00

80

5620

…

25/7/01

81

…
…

08/01/02
25/01/02

82
82

1721,
2400
313
375

…

22/07/02

82

…

28/01/03

83

1369,
1993
833

10 Sept., 1990 to 9 Sept., 1990...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................

A2/1988

27/9/90

70

3617

…

17/7/00

80

3379,
4008

…

25/7/01

81

1721,
2403

…

22/07/02

82

1369,
1995

23 Dec., 1969 to 22 Dec., 1970 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................

31/1969

23/12/69

49

1095

…

17/7/00

80

3379,
4010

…

25/7/01

81

1721,
2405

…

22/07/02

82

1369,
1997

(73)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Wire Manufacturing
(Australian Wire Industries
Pty Ltd.) Award

*Woodside Offshore
Petroleum Pty Ltd
Long Service Leave
Conditions Award, 1984

Wool, Hide and Skin
Store Employees' Award

Wool Scouring and
Fellmongery Industry
Award

Area
Governed
Radius 15 miles from
G.P.O., Perth

Date of
Operation
23 Nov., 1972 to 22 Nov., 1975 .................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1993/2002 (Overtime, Shift Work, Special Rates and Provisions,
Supplementary Payments, Wages, Schedule A – Applicant).......................................

Date
Delivered

Reference
Vol.
Page

24/1970

23/11/72

52

1035

…

17/7/00

80

3379,
4011

…

25/7/01

81

1721,
2406

…

22/07/02

82

1369,
1998

…

04/03/03

83

834

A17/1984

15/10/84

64

1949

…

25/7/01

81

1721,
2408

…

22/07/02

82

1369

12 Aug., 1966 to 11 Aug., 1968..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1611/2001 (Meal Hours and Meal Money, Schedule B – Union Party) .......
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 1553/2002 (Meal Hours and Meal Money, Vehicle Allowance) ..................
Order No. 2056/2002 (Scope, Schedule A – Employer Respondents)..........................

8/1966

12/8/66

46

937

…

17/7/00

80

3379,
4014
1721,
2410
283

12 Feb., 1960 to 11 Feb., 1963 ...................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No. 731/2000 (State Wage Case Decision 2000 Arbitrated Safety Net
Wage Adjustment - Meal Allowance, Special Rates and Provisions,
Schedule A – Respondents).......................................................................................
Correction Order 731/2000 (Item 5 in Schedule should read “Schedule A – Parties
to the Award” and not “Schedule A - Respondents”).................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1009/2001 (Meal Allowance, Special Rates and Provisions) .......................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 949/2002 (Meal Allowance, Special Rates and Provisions, Superannuation)

Employees covered
by Hydrocarbons
and Gas (Production
and Processing
Employees) Award
Part II and the
Hydrocarbons
and Gas Maintenance
Employees Award 1982

15 Oct., 1984..............................................................................................................
Amended General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), 1B Minimum Adult Award Wage (deleted)) ...................................................................

Whole of State

Radius of 30 miles
from G.P.O., Perth

No. of
Award

…

25/7/01

81

…

10/01/02

82

…

22/07/02

82

…
…

12/12/02
17/03/03

83
83

1369,
2001
143
972

32/1959

12/2/60

40

89

…

17/7/00

80

3379,
4013

…

7/12/00

81

264

…

14/12/00

81

333

…

25/7/01

81

…

08/01/02

82

1721,
2409
313

…

22/07/02

82

…

28/01/03

83

1369,
2001
837

Worsley Alumina Pty
Ltd Long Service Leave
Conditions Award, 1984

Worsley Alumina
Pty Ltd

17 March, 1986 ..........................................................................................................

A27/1985

17/3/86

66

509

Wundowie Foundry Award
1986

Operations of respondent at Wundowie

28 Jul., 1986 to 27 Jul., 1987 ......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1321/1999 (Arrangement, State Wage Principles – June 1991
(deleted), Special Rates and Provisions, Wages, Supplementary Payments
(deleted), Deleted, Additional Payments, Appendix 2 - New Classification
Structure and Definitions, Schedule A – Applicant (deleted), Schedule A –
Named Parties to the Award, Schedule B – Respondent (deleted) .............................
Order No. 336/2002 (Overtime, Special Rates and Provisions, Wages)........................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum
Adult Award Wage varied to establish the Minimum Adult Award Wage for.............
adult full time employees) .........................................................................................
Order No. 1892/2002 (Overtime, Special Rates and Provisions, Wages)......................

A8/1986

28/7/86

66

1304

…

17/7/00

80

3379,
4018

…

25/7/01

81

1721,
2413

…
…

20/8/01
03/05/02

81
82

2558
836

…

22/07/02

82

…

31/01/03

83

1369,
2005
282

5 Dec., 1969 to 4 Dec., 1972 ......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels
General Order No. 609/1999, IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA Provisions incorporated .............
into the Awards be varied) ........................................................................................
Order No.732/2000 (Overtime, Schedule A – Parties to the Award)............................
General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels
General Order No. 654/2000, Statement of Principles (replaced), “rates of pay”........
varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied)) ............
Order No. 1008/2001 (Overtime)................................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels
General Order No. 752/2001, Statement of Principles (replaced), “rates of
pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ....................
Award Wage (varied)) ..............................................................................................
Order No. 947/2002 (Overtime)..................................................................................

29/1969

5/12/69

49

997

…

17/7/00

80

…

9/11/00

80

3379,
4022
5621

Zoological Gardens
Employees Award 1969
(Replaced by Gardeners'
(Government) Award
insofar as it relates
to Gardening and
Ground Employees

Whole of State

(74)

…

25/7/01

81

…

08/01/02

82

…

22/07/02

82

…

28/01/03

83

1721,
2417
314
1369,
2008
838

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

APPENDIX VI
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE
The following table contains a list of Agreements in force, showing the area governed by each agreement, the date during which it operates, registered number of agreement, date of
delivery and a reference at “Industrial Gazette” where reported therein.
Editor’s Notes:

(1)

As of 1st March, 1980, Agreements were deemed to be Consent Awards under Section 117(f) of the Industrial Arbitration Act, 1979.

(2)

Agreements registered by the Public Service Arbitrator are shown in Appendix VIII.

(3)

For Agreements affected by orders made under Section 1081 (I.A. Act 1912-1979) and Section 44 (I.A. Act 1979 and I.R. Act 1979) see Appendix X.

(4)

For amendments, references to cancelled or replaced agreements prior to Vol. 82, see Appendix VI, Vol. 81, Part 2.

(5)

NFP = Not for publication in the W.A.I.G.

(6)

As of 1st August, 2002, the I.R. Act, 1979 (as amended) does not require publication of the contents of agreements. All current registered Agreements are
available for viewing in Registry.

Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol. Page

A & M Fencing Con/BLPPU and the
CMETU Collective Agreement 2000

Whole of State

20 Oct., 2000 - 1 Nov., 2002 ....................................

AG255/00

24/11/00

80

A & R Rigging/BLPPU Collective
Agreement 2001

Whole of State

12 Mar., 2002 - 1 Nov., 2002 ...................................

AG42/02

11/4/02

NFP

ABB ALSTOM POWER LTD - Power
Plant Maintenance (W.A.) Agreement

Whole of State

26 June, 2000 - 30 June, 2001 ..................................

AG114/00

26/6/00

80

ABB Australia Pty Limited, (ATCS)
Component Service, Automation
Technology Division, WA Enterprise
Agreement, 2003-2006

ABB Australia Pty Limited
109 Bannister Road,
Canning Vale WA

1 Apr., 2003 – 31 Mar., 2006 ...................................

AG125/03

26/5/03

NFP

ABB-EPT Construction Pty Ltd (Alcoa
Kwinana B-30 Project) Enterprise
Bargaining Agreement

ABB-EPT Construction Pty
Ltd at Alcoa Kwinana B-30
Project Construction Site

10 Oct., 1995 - Completion ......................................

AG58/95

18/4/95

75

1527

ABB-EPT Construction Pty Ltd Western
Region (Kwinana) Enterprise Bargaining
Agreement 1994

Kwinana Workshop

1 Sept., 1994 - 31 Dec., 1995 ...................................

AG124/94

18/11/94

75

3179

ABB-EPT Construction Pty Ltd Western
Region (Paraburdoo Fines Further
Processing Project) Enterprise Bargaining
Industrial Agreement

Paraburdoo

1 Feb., 1995 - 31 Aug., 1995 ....................................

AG19/95

1/2/95

75

383

ABB Engineering Construction Pty Ltd
Western Australia (Alcoa Kwinana
Refinery Maintenance) Enterprise
Bargaining Agreement

Alcoa Kwinana Refinery

3 Feb., 1996 - 1 March, 1998....................................

AG190/96

12/8/96

76

3813

ABB Engineering Construction Pty Ltd
Western Australia (Alcoa Pinjarra
Maintenance) Enterprise Bargaining
Agreement

Alcoa Pinjarra Refinery
Maintenance Operations
of ABB Engineering
Construction Pty Ltd

3 Feb., 1996 - 1 March, 1998....................................

AG191/96

12/8/96

76

3817

ABB Engineering Construction Pty Ltd
Western Australia (Alcoa Wagerup
Refinery Maintenance)Enterprise
Bargaining Agreement

Alcoa Wagerup Refinery
Maintenance Operations
of ABB Engineering
Construction Pty Ltd

3 Feb., 1996 - 1 March, 1998....................................

AG189/96

12/8/96

76

3821

ABB Engineering Construction Pty Ltd,
Western Australia (Kwinana Factory)
Enterprise Bargaining Agreement

Kwinana

1 Mar., 1998 - 4 July, 1999.......................................

AG252/98

2/2/99

79

370

ABB Engineering Construction Pty Ltd,
Western Australia (Kwinana Workshop)
Enterprise Bargaining Agreement
(Replaces AG58/93)

Kwinana Workshop of
ABB Engineering Construction Pty Western
Region, Kwinana

7 Aug., 1996 - 31 Jan., 1998.....................................

AG187/96

12/8/96

76

3824

ABB Installation and Service Pty Limited
Railway Pedestrian Crossings Installation
Project Agreement 1995

Employees of ABB Installation
and Service Pty Ltd engaged on
Perth Metropolitan Railway
Pedestrian Crossings Installation
Project

Commencement - Completion...................................

AG134/95

27/9/95

75

2724

ABB Installation and Service Pty
Ltd (Western Region) Enterprise
Bargaining Agreement
(Replaces ABB James Watt Pty Ltd ...
Agreement No. AG180/1994. For prior
details, see Vol.77, Part 2)

ABB Installation and Service
Pty Ltd (Western Region)
(ABBIS)

1 Jan., 1996 - 30 Dec., 1997 .....................................

AG129/96

31/5/96

76

1708

ABB James Watt Pty Ltd Nelson Point
Development Project (Enterprise
Bargaining Agreement)

Nelson Point Development
Project, Port Hedland

27 April, 1993 - Completion .....................................

AG21/93

1/6/93

NFP

ABB James Watt Pty Ltd (Western
Region) Enterprise Bargaining
Agreement

NFP

PRIVATE & CONFIDENTIAL ...............................

AG180/94

14/12/94

75

78

ABB Power Transmission, Distribution
Transformer Division, Osborne Park
Location (Enterprise Bargaining
Agreement) 1993

429 Scarborough Beach
Road, Osborne Park Site

10 Sept., 1993 - 9 Sept., 1994 ..................................

AG47/93

21/9/93

73

2679

ABB Power Transmission, Distribution
Transformer Division, Osborne Park
Location (Enterprise Bargaining
Agreement 1994)

ABB Power Transmission
Pty Limited, (Osborne Park)

1 Feb., 1995 - 9 Mar., 1996 ......................................

AG176/94

1/2/95

75

3180

ABB Transmission and Distribution
Limited, Distribution Transformers
Division, WA Operation (Enterprise
Bargaining Agreement 1996)

ABB Transmission and
Distribution Limited,
Osborne Park

9 May, 1996 - 10 Mar., 1998 ....................................

AG122/96

13/5/96

76

1712

Abenra Construction/BLPPU and the
CMETU Collective Agreement 2001

Whole of State

19 Apr., 2001 - 1 Nov., 20012..................................

AG66/2001

14/05/01

NFP

Ace Tilt/BLPPU and the CMETU
Collective Agreement 2000

Whole of State

10 Nov., 2000 - 1 Nov., 2002 ...................................

AG263/00

24/11/00

80

(75)

5364

2857

5369

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued
Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol. Page

Accent Nominees Pty Ltd Industrial
Agreement

Whole of State

8 Dec., 1997.............................................................

AG369/97

26/2/98

78

Acclaim Constructions/BLPPU and the
CMETU Collective Agreement 2001

Whole of State

2 Mar., 2001 - 1 Nov., 2002 .....................................

AG43/01

26/3/01

NFP

Accredited Fire Services Industrial
Agreement

Whole of State

4 Apr., 1997 - 31 July, 1999 .....................................

AG98/97

20/5/97

77

ACI Glass Packaging - Perth, Maintenance Trades (Enterprise Bargaining)
Agreement 2001
(The terms of previous ACI Glass
... Agreements No. AG78/97 &
No. AG165/99 has been incorporated
into this Agreement. For prior
details on the previous agreement
see Vol. 81, Part 2)

ACI Glass Packaging
Canning Vale, Perth

1 July, 2001 - 30 June, 2003 .....................................

AG181/01

11/10/01

NFP

ACI Plastics Bentley Enterprise
Bargaining Agreement 1993

ACI Plastics Packaging,
37 Ewing Street, Bentley

22 July, 1993 - 21 July, 1994 ....................................

AG32/93

2/8/93

73

2038

ACI Plastics Packaging Bentley
Enterprise Agreement 2000
(Replaces previous ACI Plastics ...
Agreement No. AG10/1999. For prior
details, see Vol. 80, Part 2)

ACI Plastics Packaging

13 Nov., 2000 - 10 Nov., 2002 .................................

AG274/00

5/1/01

81

41

ACI Plastics Packaging Welshpool
Enterprise Agreement 2002
(Replaces previous ACI Packaging
… Agreement 1999 No. AG12/99.
For prior details, see Vol. 82, Part 1)

ACI Plastics Packaging,
Welshpool

21 May 2002 - 18 May 2005.....................................

AG115/02

25/9/02

NFP

Action Ceilings Industrial Agreement

Action Ceilings Pty Ltd

12 Sept., 1995 - 31 July, 1997 ..................................

AG224/95

22/11/95

76

64

Activ Foundation Inc. (Enterprise
Agreement) 1993

Whole of State

6 April, 1993 - 6 Oct., 1993......................................

AG5/93

19/4/93

73

1244

Activ Foundation Inc (Enterprise
Agreement) 1994

Whole of State

6 Oct., 1993 - 6 Apr., 1994.......................................

AG67/93

22/11/93

73

3386

Activ Foundation Inc Enterprise
Agreement 1997
(Replaces AG110/1995.
See Vol 78, Part 1)

Whole of State

20 Jul., 1997 - 2 Oct. 1998 .......................................
No. 26/2000 (Australian Liquor, Hospitality and
Miscellaneous Workers Union ceased to be
party to the Agreement)..........................................
No. 1407/2000 (Hospital Salaried Officers Association of Western Australia ceased to be party to
the Agreement).......................................................

AG35/98

1/10/98

78

3959

...

7/1/00

80

191

...

7/9/00

80

4351

Activ Foundation Supported Employees
Wages Agreement 2003
(Replaces previous Activ Foundation …
Employees Wages Agreement 1999
No. AG117/99)

Whole of State

14 Apr., 2003 – 12 Apr., 2006..................................

AG104/03

14/04/03

NFP

Adap Installations Pty Ltd/BLPPU and the
CMETU Collective Agreement 1999
(Replaces previous Adap Installations ...
Agreements No. AG166/96 &
No. AG148/97. For prior details,
see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG213/99

24/03/00

80

1011

Advance Ceilings Industrial Agreement

Redcroft Pty Ltd t/a
Advance Ceilings

24 Nov., 1995 - 31 July, 1997...................................

AG306/95

10/1/96

76

340

Advance Drilling and Sawing/BLPPU
Collective Agreement 1999
(Cancels previous Advance Drilling ...
Agreements No. AG322/1995 &
No. AG131/98. For prior details
see Vol.79 Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG16/00

29/3/00

80

1017

Advance Glass Industrial Agreement

Advance Glass

15 Sept., 1995 - 31 Jan., 1997 ..................................

AG184/95

10/10/95

75

2955

Advert Bricklaying Contractors
Industrial Agreement

Advert Bricklaying
Contractors

10 July, 1996 - 31 July, 1997 ....................................

AG180/96

6/9/96

76

3836

Advert Bricklaying Pty Ltd Industrial
Agreement

Advert Bricklaying Pty Ltd

1 Aug., 1995 - 31 July, 1997.....................................

AG59/95

18/5/95

75

1842

Advert Bricklaying Industrial Agreement

Whole of State

16 Dec., 1997 - 31 Oct., 1999 ..................................

AG368/97

26/2/98

78

955

A. Goninan & Co Limited Bassendean
Enterprise Agreement 2003
(Replaces and Cancels previous A. Goninan
… Agreement No. AG46/2001. For prior
details, see Vol. 82, Part 2)

A. Goninan & Co Limited
Bassendean or other locations
in the Perth Metropolitan Area

21 Feb., 2003 - 18 Feb., 2006 ...................................

AG87/2003

10/3/03

NFP

Air Drill Enterprise Agreement 2000
(Cancels previous Air Drill ...
Agreements No. AG199/1994,
No. AG22/97 & No. AG22/98.
For prior details, see Vol. 79, Part 2)

Norncott Pty Ltd
(Bayswater)

1 Jan., 2000 - 31 Dec., 2000 .....................................

AG20/2000

29/3/00

80

Airductor/CFMEUW Collective
Agreement 2002

Whole of State

12 Mar., 2002 - 1 Nov., 2002 ...................................

AG43/02

11/4/02

NFP

Airductor Industrial Agreement

Whole of State

19 Dec., 1997 - 31 Oct., 1999 ..................................

AG301/97

21/1/98

78

590

AKA Stage & Seating Industrial
Agreement

Whole of State

19 Nov., 1997 - 18 Nov., 1998 .................................

AG325/97

10/2/98

78

821

Alan Croll Roofing Industrial Agreement

Climaze Holdings Pty Ltd
t/a Alan Croll Roofing
State of WA

24 Nov., 1995 - 31 July, 1995...................................

AG304/95

10/01/96

76

341

29 June, 2000 - 1 Nov., 2002....................................

AG159/00

25/7/00

80

3180

Allbend Engineering/BLPPU and the
CMETU Collective Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG96/00

19/5/00

80

2465

Allcon Steel Construction Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 July., 1999....................................

AG141/97

21/8/97

77

2210

Alco/BLPPU and the CMETU Collective
Agreement 2000

(76)
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Allcon Steel Construction/ BLPPU and
the CMETU Collective Agreement 1999
(Cancels previous Allcon Steel ...
Agreements No. AG181/1995 &
No. AG242/97. For prior
details, see Vol. 79 Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG226/99

29/3/00

80

1021

Allect Services (Bentley, WA) Enterprise
Agreement 2001
(Replaces previous Allect ... Agreement
No. AG233/00. For prior details, see
Vol. 81, Part 2)

Allect Services

1 July, 2001 - 30 June, 2004 .....................................

AG11/02

17/3/02

NFP

All Personnel - TWU Enterprise
Bargaining Agreement 2001

Whole of State

31 Jan., 2001 – 31 Dec., 2003...................................

AG241/01

22/2/02

NFP

Allstate Concrete/BLPPU and the
CMETU Collective Agreement 2000
(Cancels previous Allstate Concrete ...
Agreement No. AG93/99. For prior
details, see Vol. 79, Part 2)

Whole of State

10 Feb., 2000 - 1 Nov., 2002 ....................................

AG24/00

18/4/00

80

1761

Allstate Landscape Contractors PL
Industrial Agreement

Whole of State

23 Feb., 1998 - 31 Oct., 1999 ...................................

AG28/98

30/4/98

78

1615

Allwest Ceilings Industrial Agreement

Stillitano Nominees Pty
Ltd t/a Allwest Ceilings

1 Sept., 1995 - 31 July, 1997 ....................................

AG226/95

22/11/95

76

66

Allwest Ceilings/BLPPU Collective
Agreement

Whole of State

26 May, 2000 - 1 Nov, 2002.....................................

AG216/00

19/02/01

NFP

Alpo Clad/CFMEUW Collective
Agreement 2002

Whole of State

9 Apr., 2002 - 1 Nov., 2002......................................

AG61/02

1/5/02

NFP

Altone Continental and SDA Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG157/02

18/11/02

NFP

Aluminium Fabrication Industry
Traineeship Agreement

Throughout W.A.

1 Feb., 1988 - 31 Jan., 1989......................................

AG21/88

15/12/88

69

1395

Aluminium Finishing Traineeship
Agreement

Whole of State

1 Aug., 1988 - 31 July, 1989.....................................

AG13/88

8/8/90

70

2171

Amatek Ltd Enterprise Agreement 1996

Amatek Ltd Employees, at
Rocla Pipeline Products,
Kewdale

24 Apr., 1996 - 21 May, 1998...................................

AG277/96

4/11/96

76

4489

Amatek Limited Quarries, Kewdale
(Enterprise Bargaining) Agreement 1997

Whole of State

19 Jan., 1998 - 1 Oct., 1999......................................

AG344/97

3/3/98

78

823

Amatek Ltd Kewdale (Enterprise
Bargaining) Agreement 1994

Kewdale Site

30 Sept., 1994 - 21 Feb., 1996..................................

AG101/94

7/10/94

74

2330

AMCOR Beverage Cans, Canningvale,
Operations Enterprise Bargaining
Agreement 1999/2001

Canning Vale

1 March, 1999 - 28 Feb., 2001..................................

AG104/99

26/8/99

79

2329

AMEC Australia Pty Ltd Enterprise
Agreement 1996
(Replaces Matthew Hall (Western
Region) a division of Amec ...
Agreement No. AG21/95)

AMEC Australia Pty Ltd
(AMEC)

1 Jan., 1996 - 31 Dec., 1997 .....................................

AG199/96

8/8/96

76

3838

Amec Services Pty Ltd Alcoa Projects
Enterprise Bargaining Agreement
2000

Amec Services Pty Ltd at
Alcoa of Australia WA
sites only

19 Feb., 2001 - 30 June, 2001...................................

AG18/01

19/02/01

NFP

Amec Services Pty Ltd Alcoa Projects
Enterprise Bargaining Agreement
2001 - 2003

Amec Services Pty Ltd at
Alcoa of Australia WA
sites only

1 July, 2001 - 30 June, 2003 .....................................

AG17/01

19/02/01

NFP

Amec Services Pty Ltd Maintenance
Contracts Enterprise Bargaining
Agreement 1996

Amec Services Pty Ltd at
Alcoa of Australia Pinjarra
And Wagerup Sites

1 Mar., 1996 - 28 Feb., 1997 ....................................
No. 868/2001 (Amec Services Pty Ltd ceased to be
party to the Agreement)..........................................

AG169/96

12/8/96

76

...

22/05/01

81

1385

Amec Services Pty Ltd Maintenance
Contracts Enterprise Bargaining
Agreement 1995

Amec Services Pty Ltd
at ALCOA of Australia
Pinjarra and Wagerup sites

1 Sept., 1995 - 31 Aug., 1996...................................
No. 869/2001 (Amec Services Pty Ltd ceased to be
party to the Agreement)..........................................

AG290/95

15/2/95

76

67

...

22/05/01

81

1385

AMM Steel Fabricators/BLPPU and the
CMETU Collective Agreement 1999
(Replaces Agreement No. AG177/1977)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG214/99

24/3/00

80

1027

Anderson Formrite Pty Ltd/CFMEUW
Collective Agreement 2001

Whole of State

22 Oct., 2001 - 1 Nov., 2003 ....................................

AG213/01

20/11/01

NFP

Anglican Schools Commission
Enterprise Agreement 2002
(Replaces previous Anglican Schools ...
Agreement No. AG186/99. For prior
details, see Vol. 82, Part 2)

Whole of State

19 May, 2003 - 31 Dec., 2004 ..................................

AG113/03

19/5/03

NFP

ANI Bradken Perth Enterprise
Agreement 1996

Whole of State

18 Apr., 1996 - 21 Apr., 1998 ..................................

AG146/97

24/6/96

77

868

ANI Products (Hoskins Division)
Enterprise Bargaining Agreement Internal Agreement No. 1 of 9 May 1994

ANI Products WA (Hoskins
Division), Bassendean

18 May, 1994 - 1 Sept., 1996 ...................................

AG45/94

5/9/94

74

2093

ANI Products (Service Division)
Enterprise Bargaining Agreement 1992

170 Railway Parade
Bassendean

8 Mar., 1993 - 7 Mar., 1994 .....................................

AG27/92

21/4/93

NFP

ANI Products (WA) Division Enterprise
Bargaining Consent Agreement 1993

Whole of State

12 July, 1993 - 26 June, 1994 ...................................

AG34/93

5/8/93

73

2039

ANI Wear Resistant Products Division
Enterprise Bargaining Consent
Agreement 1998. (Replaces AG219/96)

Bassendean Operations

17 Aug., 1998 - 16 Aug., 2000 .................................

AG236/98

13/11/98

78

4562

3843

ANI Bradken - Western Australia
Enterprise Bargaining Agreement 1998
No. AG18/99
(Replaced by Bradken - WA - Welshpool
... Agreement 2000 No. AG97/01. For
prior details, see Vol. 81, Part 2)
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Answer Engineering/CFMEUW
Collective Agreement 2002

Whole of State

30 Jan., 2002 - 1 Nov., 2002.....................................

AG14/02

11/3/02

NFP

Apprentices Fitting and Turning Minister for Agriculture

Apprentices employed
by Minister for Agriculture

5 May, 1976 - 4 May, 1977 ......................................

AG27/76

17/5/76

56

627

Aquila Earthmoving/BLPPU and the
CMETU Collective Agreement 1999
(Replaces previous Aquila ... Agreement
No. AG73/99. For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG215/99

24/3/00

80

1032

Argyle Diamond Enterprise
Agreement 1996, The
(Replaces No. AG73/94. For prior
.see Vol. 76, Part 2)

Activity of Argyle
Diamonds Mines Pty Ltd
sites north of 19th Parallel

1 May, 1996 - 30 Apr., 1997 ....................................

AG244/96

8/10/96

76

4155

Argyle Diamonds Enterprise
Agreement 1997

Whole of State

1 May., 1997 - 30 Apr., 1997 ...................................

AG210/97

17/9/97

77

2562

Argyle Diamond Mine, Fluor Daniel
Power & Maintenance Services,
Maintenance Agreement, 1996

Argyle Area - All work
associated with Argyle
Diamond Mine

17 Jan., 1997 - 16 Dec., 1998 ...................................

AG342/66

17/1/97

77

326

Argyle Diamond Mine, Fluor Daniel
Power & Maintenance Services,
Maintenance Agreement 1998

Whole of State

17 Jan., 1998 - 16 Jan., 1999 ....................................

AG59/98

1/7/98

78

2630

Arlow Insulation Industrial Agreement

Whole of State

22 Feb., 1996 - 31 Jul., 1997 ....................................

AG48/96

11/12/96

77

27

Arlow Insulation Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG161/97

17/9/97

77

2566

Arnott's Biscuits SDA - TWU
Agreement 2001

Whole of State

16 Apr., 2002 - 30 June, 2003 ..................................

AG40/02

16/4/02

NFP

Arrow Holdings Industrial Agreement

Whole of State

1 June, 1999 - 31 Oct., 1999.....................................

AG101/99

2/8/99

79

2121

Arrow Holdings Kenwick Factory
Industrial Agreement

Whole of State

1 July, 1999 - 1 July, 2001........................................

AG105/99

31/8/99

79

2332

Art-Ceil/BLPPU Collective
Agreement 2000

Whole of State

19 May, 2000 - 1 Nov, 2002.....................................

AG97/00

19/5/0

80

2471

Arthur Yates and Co Limited Canning
Vale Western Australia Site Agreement

Arthur Yates and Co
Limited, Canning Vale Site

13 Sept., 1994 - 12 Sept., 1995 ................................

AG86/94

20/9/94

74

2334

Association for the Blind of Western
Australia Enterprise Agreement 1996

Association of Blind of
Western Australia Inc

8 Aug., 1996 - 7 Aug., 1998 .....................................

AG186/96

8/8/96

76

3850

Association for the Blind of Western
Australia Salaried Officers' Enterprise
Agreement 2001
(Replaces previous Association for the
Blind ... Agreement 1999 No. AG62/99.
For prior details, see Vol. 81, Part 2)

Whole of State

30 July, 2001 - 30 Apr., 2003 ...................................

AG152/01

30/07/01

NFP

Association for Christian Education Inc
(Enterprise Bargaining) Agreement 2001
(Replaces previous Association for
Christian ... Agreement No. AG265/98.
For prior details, see Vol. 81, Part 2)

Whole of State

1 July, 2000 - 31 Dec., 2002.....................................

AG23/02

22/3/02

NFP

Association of Independent Schools of
Western Australia Clerical Officers
(Enterprise Bargaining) Agreement 1998.

Osborne Park

1 Jul., 1998 - 30 June 1999.......................................

AG105/98

30/9/98

78

3651

Associated Corrosion Control Industrial

Whole of State

12 Mar., 1998 - 31 Oct., 1999 ..................................

AG375/97

7/4/98

78

1619

ASA Windows Pty Ltd Industrial
Agreement

Whole of State

26 Nov., 1997 - 31 Oct., 1999 ..................................

AG365/97

26/2/97

78

955

A S Built Construction Industrial
Agreement

A S Built Constructions
Pty Ltd

19 Sept., 1995 - 31 July, 1997 ..................................

AG228/95

22/11/95

76

71

Atkins Carlyle Ltd (Belmont Warehouses)
Enterprise Agreement 1995

Atkins Carlyle Ltd Warehouses ,Belmont excluding
trade sales counter staff

22 June, 1995 - 30 June, 1996 ..................................

AG89/95

4/7/95

75

2128

Atlas Copco Australia Pty Limited
Perth WA Enterprise Agreement 1999

Welshpool WA

1 July, 1999 - 30 June 2001 ......................................

AG166/91

26/11/99

79

3582

Ausform Constructions/BLPPU and the
CMETU Collective Agreement 2001

Whole of State

16 Feb., 2001 - 1 Nov., 2002....................................

AG20/01

27/03/01

NFP

Ausform Construction Industrial
Agreement

Whole of State

8 June, 1999 - 31 Oct., 1999.....................................

AG103/99

31/8/99

79

2334

Aussie Flooring Pty Ltd Industrial
Agreement

Whole of State

2 Mar, 1999 - 31 Oct, 1999 ......................................

AG27/99

31/3/99

79

985

Austotel Management Clerical
Employees (TASK) Agreement 1994

Whole of State

18 Apr., 1994 - 31 Dec., 1994 ..................................

AG73/93

18/4/94

74

1248

Australasian Piling Company/BLPPU and
the CMETU Collective Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG147/00

19/6/00

80

2871

Australasian Piling Company/CFMEUW
Collective Agreement 2001

Whole of State

15 Nov., 2001 - 1 Nov., 2004...................................

AG235/01

7/12/01

NFP

Australian Fine China Enterprise
Agreement 1998

Whole of State

1 Feb, 1999 - 31 Jan, 2002........................................
No. 284/2002 (Federated Brick, Tile and Pottery
Industrial Union ceased to be party to the
Agreement..............................................................

AG281/98

29/1/99

79

...

21/03/02

82

455

Australian Fire Doors/BLPPU and
the CMETU Collective Agreement 2000.
(Replaces previous Australian Fire ...
Agreement No. AG366/97. For prior
details, see Vol. 79, Part 2)

Whole of State

18 Feb., 2000 - 1 Nov., 2002 ....................................

AG27/00

18/4/00

80

1767

Australian Glass Manufacturers Co.
Perth, Maintenance Trades (Enterprise
Bargaining) Agreement 1993

Establishment of Australian
Glass Manufacturers
Company - Perth

8 April, 1993 - 8 Oct., 1994......................................

AG10/93

19/4/93

73

1245

(78)
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Australian Glass Manufacturers Co. Perth

1 Nov., 1994 - 30 Oct., 1996 ....................................

C470/94

8/12/94

75

162

Australian Labor Party
(WA Branch)

1 July, 1999 - 30 June, 2001 .....................................

AG101/00

30/6/00

80

2868

Australian Municipal, Administrative,
Clerical and Services Union of Employees
– Western Australian Clerical and Administrative Branch and Bakewell Foods Pty Ltd
Supported Wages System Agreement 2002

7 – 9 Merchant Way,
Morley, WA

20 May, 2002 – 20 May, 2003 ..................................

AG120/02

25/9/02

NFP

Australian Poultry Limited (Osborne Park)
Enterprise Bargaining Agreement 1994

Australian Poultry Limited,
Osborne Park

4 July, 1994 - 3 July, 1995 ........................................

AG70/94

12/8/94

74

Australian Red Cross Blood Service
Western Australia AMA Medical
Practitioners Enterprise Agreement 2001
(Replaces previous Australian Red Cross
... Agreement No. AG286/98. For
prior details, see Vol. 81, Part 2)

Whole of State

1 Aug., 2001 - 30 June, 2004....................................

AG153/01

1/8/01

NFP

Australian Red Cross Blood Service Western Australia (ASU) Enterprise
Agreement 2001
(Replaces previous Australian Red Cross
... Agreement No. AG128/00. For prior
details, see Vol. 81, Part 2)

Whole of State

31 July, 2001 - 30 June 2004 ....................................

AG124/01

31/7/01

NFP

Australian Red Cross Blood Service Western Australia (ARCBS-WA),
Hospital Salaried Officers' Association
(HSOA) Enterprise Agreement 2001
(Replaces previous Australian Red Cross
... Agreement No. AG117/00. For prior
details, see Vol. 81, Part 2)

Whole of State

31 July, 2001 - 30 June, 2004 ...................................

AG125/01

31/7/01

NFP

Australian Red Cross (Western
Australian Division) Headquarters
Enterprise Agreement 1996

Australian Red Cross
(Western Australian Division)
East Perth, 110 Goderich St
East Perth

18 Nov., 1996 - 17 Nov., 1998 .................................

AG83/97

12/6/97

77

1665

Australian Wool Handlers (Albany)
Enterprise Agreement 2000
(Cancels previous Albany Wool stores
... Agreement No. AG263/1996)

1 Woolstores Place,
Albany

1 July, 1998 - 30 June 2001 ......................................

AG240/00

10/11/00

80

5374

Australian Wool Handlers (Spearwood)
Enterprise Agreement, 1998
(Replaces the following Agreements:
Wesfarmers Wool ... No. AG6/94;
No. AG136/96; & No. AG245/96.
Elders Limited (Spearwood ...)
No. AG122/94; No. AG235/95; &
No. AG332/96 and Wooldumpers
Australia ... No. AG297/95 &
No. AG57/97)

Whole of State

1 July, 1998 - 30 June 2001 ......................................

AG145/00

15/6/00

80

2875

Auswest Constructions/BLPPU and the
CMETU Collective Agreement 2001

Whole of State

4 Oct., 2001 - 1 Nov., 2002......................................

AG197/01

26/10/01

NFP

Automotive Dismantler Youth
Traineeship Agreement

Whole of State

7 June, 1990 - 6 June, 1991 ......................................

AG3/90

7/6/90

70

AVP Constructions/CFMEUW
Collective Agreement 2001

Whole of State

7 Mar., 2002 - 1 Nov., 2002 .....................................

AG37/02

5/4/02

NFP

AW Bricklaying/BLPPU and the
CMETU Collective Agreement
(Replaces previous AW Bricklaying
... Agreements No. AG60/95 and
No. AG192/97. For prior details,
see Vol. 81, Part 2)

Whole of State

19 July, 2001 - 1 Nov., 2002.....................................

AG155/01

9/8/01

NFP

AWU Jobskills "K" Newgrowth
Agreement 1995

"K" Newgrowth Employees
Under Jobskills Programme

4 Jan., 1995 - 3 Jan., 1997 ........................................

AG2/95

27/6/95

75

2133

AWU Jobskills Perth ITEC Pty Ltd and
Centre Care Skillshare Agreement 1994

Trainees at ITEC Pty Ltd
and Centrecare Skills
Training Centre

25 Aug., 1994 - 24 Aug., 1996 .................................

AG54/94

1/12/94

74

2939

AWU Jobskills Trainee Agreement 1995

Jobskill Trainees of the
Royal Western Australian
Bowling Association Inc

9 Nov., 1995 - 8 Nov., 1997 .....................................

AG256/95

30/11/95

75

3180

AWU Jobskills Trainee Albany
Employment Development Committee
Inc Agreement 1994

Albany Development
Committee Inc Employees
Under Jobskills Programme

25 Aug., 1994 - 24 Aug., 1996 .................................

AG76/94

13/12/94

75

78

AWU Jobskills Trainee Group Training
South West (Inc) Agreement 1994

Trainees at Group Training
South West (Inc)

18 Nov., 1994 - 17 Nov., 1996 .................................

AG56/94

2/12/94

74

2940

AWU Jobskills Trainee Life Be In
It Agreement 1994

Jobskills Trainees of Life
Be In It

25 Aug., 1994 - 24 Aug., 1996 .................................

AG49/94

21/9/94

74

2342

AVP CONSTRUCTIONS/CFMEUW
Collective Agreement 2001

Whole of State

7 Mar., 2002 - 1 Nov., 2002 .....................................

AG37/02

5/4/02

NFP

BACHY/BLPPU & CMETU
INDUSTRIAL AGREEMENT 2001
(Replaces previous Bachy ...
Agreement 1997 No. AG359/97.
For prior details, see Vol. 81, Part 2)

Whole of State

25 Oct., 2001 - 1 Nov., 2002 ....................................

AG208/01

20/11/01

NFP

B & I Maintenance/BLPPU and the
CMETU Collective Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG127/00

2/6/00

80

2493

B & L Formwork Industrial Agreement

Bertolini & Ladner Pty Ltd
t/a B & L Formwork

6 Dec., 1995 - 31 July, 1997 .....................................

AG 316/95

10/01/96

76

343

B & N Upton/BLPPU and the CMETU
Collective Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002 .....................................

AG211/00

11/9/00

80

4655
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B & R Paving Industrial Agreement

Carbone B & E and Serafino
S & R t/a B & R Paving

6 June, 1996 - 31 July, 1997 .....................................

AG126/96

10/6/96

76

1718

Bains Harding Industries Asbestos
Eradication Industrial Agreement

Bains Harding Industry
Pty Ltd.

11 Nov., 1994 - 10 Nov., 1996 .................................

AG137/94

11/11/94

74

2941

Bains Harding Industries (Manufacturing Division) Enterprise Bargaining
Agreement. (Replaces AG89/97)

Manufacturing Division
Bains Harding

18 Aug., 1999 - 17 Aug., 2001 .................................

AG113/99

18/8/99

79

2338

Bains Harding Industries (South West
Division) Enterprise Bargaining
Agreement

South West Division Section
of Bains Harding Industries
Pty Ltd

5 Dec., 1994 - 4 Dec., 1995......................................

AG67/95

8/5/95

75

1845

Bains Harding Industries (South West
Division) Enterprise Bargaining
Agreement

South West Division
Section of Bains Harding

9 May, 1996 - 8 May., 1998 .....................................

AG201/96

16/8/96

76

3851

Bains Harding Industries (Alcoa
Kwinana) Enterprise Bargaining
Agreement 1998

Kwinana Alumina
Refinery

9 May, 1998 - 9 March, 2000 ...................................

AG169/98

15/10/98

78

3979

Bains Harding Industries (Alcoa
Wagerup) Enterprise Bargaining
Agreement 1998

Wagerup Refinery Site

9 May, 1998 - 9 March, 2000 ...................................

AG167/98

15/10/98

78

3981

Bains Harding Industries (Wesfarmers
CSBP) Enterprise Bargaining
Agreement 1998

Kwinana Site

9 May, 1998 - 9 March, 2000 ...................................

AG168/98

15/10/98

78

3983

Bains Harding Industries (Western
Power - Kwinana) Enterprise
Bargaining Agreement 1998

Kwinana Site

9 May, 1998 - 9 March, 2000 ...................................

AG170/98

15/10/98

78

3986

Bains Harding Industries (Western
Power-Muja) Enterprise Bargaining
Agreement 1998

Muja Site

9 May, 1998 - 9 March, 2000 ...................................

AG166/98

15/10/98

78

3988

Bains Harding Industries (Worsley
Alumina) Enterprise Bargaining
Agreement 1998

Worsley Alumina

9 May, 1998 - 9 March, 2000 ...................................

AG165/98

15/10/98

78

3990

Bakers Bun Hot Bread Kitchens
Agreement

Area occupied by Bakers
Bun Hot Bread Kitchens

24 Feb., 1976 - 23 Feb., 1977 ...................................

AG19/76

9/4/76

56

574

Bakewell Morley Casual Employees
Agreement 1997

Whole of State

1 July, 1997 - 30 June, 1998 .....................................

AG184/97

11/12/97

78

339

Ballymount/CFMEUW Collective
Agreement 2002

Whole of State

10 Oct., 2002 – 1 Nov., 2002 ...................................

AG220/02

29/11/02

NFP

Barney Mac Plastering/BLPPU and the
CMETU Collective Agreement 2000
(Replaces and Cancels previous Barney
Mac... Agreement No. AG90/1999.
For prior details, see Vol. 80, Part 1)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG208/00

11/9/00

80

Bartter Enterprises Pty Ltd (Maintenance
Division) Certified Agreement 2000

Bartter Enterprises Pty Ltd,
WA

1 July, 2000 - 30 Oct., 2001 .....................................

AG35/01

27/3/01

NFP

Bartter Enterprises Pty Ltd (Maintenance
Division) Certified Agreement 2002

Bartter Enterprises Pty Ltd,
WA

1 Nov., 2001 - 30 Nov., 2004...................................

AG75/02

10/6/02

NFP

Bayley's Electrical Services Industrial
Agreement

Bayley's Electrical Services

11 Nov., 1994 - 31 July, 1995...................................

AG136/94

11/11/94

74

2943

Bayley's Electrical Services Industrial
Agreement

Ron Bayley t/a Bayleys
Electrical Service

31 Oct., 1995 - 31 July 1997.....................................

AG 289/95

7/12/95

76

74

Beaufort College Enterprise Bargaining
Agreement 1998

Whole of State

28 Jan., 1998 - 31 Dec., 1999 ...................................

AG58/98

22/4/98

78

1622

Bedrock Limestone Co. Industrial
Agreement

Bedrock Limestone Co.

31 Aug., 1996 - 31 July, 1997...................................

AG152/96

16/9/96

76

3854

Bedrock Limestone Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999..................................

AG193/97

1/10/97

77

2573

Beehive Montessori School (Enterprise
Bargaining) Agreement 2001
(Replaces previous Beehive Montessori
... Agreement No. AG192/00. For
prior details, see Vol. 81, Part 2)

Whole of State

1 Jan., 2001 - 31 Dec., 2003 .....................................

AG37/01

3/5/01

NFP

Bells Thermalag & Industrial Services
Asbestos Eradication Industrial
Agreement

Bells Thermalag & Industrial
Services Pty Ltd

8 Dec., 1995 - 8 Dec., 1997......................................

AG324/95

24/6/96

76

BELPILE/CFMEUW Collective
Agreement 2001

Whole of State

11 Dec., 2001 - 1 Nov., 2002 ...................................

AG253/01

9/1/02

NFP

Belpile Piling Industrial Agreement

Belpile 1992 Pty Ltd

29 Nov., 1994 - 28 Nov., 1996 .................................

AG182/94

29/12/94

75

79

Beltreco Limited (North West) Enterprise
Bargaining Agreement 1997

Whole of State

8 Oct., 1997 - 30 June., 1999....................................

AG270/97

5/11/97

77

2877

Beltreco North West Operations
Enterprise Bargaining Agreement 2000

Whole of State

28 Feb., 2001 - 30 June, 2003...................................

AG270/00

28/02/01

NFP

Beltreco Ltd (WA) Malaga Operations
Enterprise Agreement 1999

Malaga

1 Oct., 1999 - 30 Sept., 2001....................................

AG178/99

17/12/99

80

Benchmark Recruitment (WA) Pty Ltd CBH
Kwinana) Maintenance Agreement 2002

Co-operative Bulk Handling Kwinana

2 Sept., 2002 – 1 July, 2005 .....................................

AG151/02

25/10/02

NFP

Bentley Crane Hire/BLPPU & CMETU
Collective Agreement 2001

Whole of State

25 Oct., 2001 - 1 July, 2003 .....................................

AG209/01

20/11/01

NFP

Berkley Challenge Industrial Agreement

Berkley Challenge Pty Ltd

19 Oct., 1994 - 21 July, 1995....................................

AG127/94

4/11/94

74

2648

Bernini Stone and Tiles Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG224/97

30/4/98

78

1625

Refinery Site

(80)

4649

2159
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Berri Ltd (Balcatta Plant) Enterprise
Agreement 2002
(Replaces previous Berri Ltd ...
Agreement No. AG188/00. For prior
details, see Vol. 82, Part 1)
Berrivale Orchards Ltd Enterprise
Agreement 1997

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol. Page

Berri Ltd
7 Ledgar Road, Balcatta

1 Aug., 2002 - 31 July., 2004....................................

AG114/02

25/09/02

NFP

Ledger Road,
Balcatta WA

2 Jun., 1997 - 1 Jun., 1998........................................

AG274/97

13/1/98

78

599

Best Yet Builders Cleans Industrial
Agreement

Whole of State

28 Oct, 1998 - 31 Oct 1999 ......................................

AG241/98

17/12/98

79

113

Bethesda Hospital (HSOA) Administrative Staff Agreement 2003
(Replaces previous Bethesda Hospital
... Agreement No. AG32/01. For prior
details, see Vol. 82, Part 2)

Whole of State

7 Apr., 2003 - 31 Dec., 2005 ....................................

AG25/03

11/04/03

NFP

Beton Contractors Industrial Agreement

Beton Contractors Pty Ltd

23 Aug., 1995 - 31 July, 1997...................................

AG153/95

10/10/95

75

Beverley Four Square Supermarket and
SDA Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG167/02

18/11/02

NFP

BHP Building Products - Myaree
Performance Payments Scheme
Agreement 1995
(Superseded by AG84/97)

Whole of State

1 Jan., 1995 - 28 Feb 1997........................................

AG3/96

14/2/96

77

874

BHP Building Products Myaree
Enterprise Agreement 2000/2001
(Replaces and Cancels previous BHP
Building ... Agreement No. AG129/99.
For prior details, see Vol. 80, Part 1)

BHP Building Products,
Myaree

1 Jan., 2000 - 31 Aug., 2001.....................................

AG140/00

3/7/00

80

2889

BHP Building Products Osborne Park
Enterprise Agreement 2000/2001
(Cancels previous BHP Building ...
Agreement No.AG114/99. For prior
details, see Vol. 79, Part 2)

BHP Building Products
14 Howe Street,
Osborne Park

1 Jan., 2000 - 31 Aug., 2001.....................................

AG111/00

23/5/00

80

2490

BHP Cadjebut Enterprise Bargaining
Agreement 1993

Cadjebut in the Kimberly
Region of W.A.

19 Aug., 1993 - 19 Feb., 1996 ..................................
or Completion

AG36/93

24/8/93

73

2375

BHP Direct Reduced Iron Pty Limited
HBI - Port Hedland Operation
Industrial Agreement 1996

Whole of State

20 Aug., 1997 - 19 Aug., 2000 .................................

AG294/96

5/9/97

77

2213

BHP Direct Reduced Iron Pty Limited
HBI - Port Hedland Operations
Industrial Agreement 2000

HBI - Port Hedland
Operation, WA

7 Sept., 2000 - 6 Sept., 2003 ....................................

AG193/00

7/9/00

80

4068

BHP Iron Ore Enterprise Bargaining
Agreement

Iron Ore Production and
Processing operations of
previously operated by
Mt Newman Pty Ltd
between 18th and 26th
parallel of South Latitude

14 July, 1993 - 13 July, 1995 ....................................
No. 1482/2001 (BHP Iron Ore Pty Ltd ceased
to be party to the Agreement) ..................................

C314/93

14/7/93

73

2487

...

14/8/01

81

2562

BHP Iron Ore Enterprise Bargaining
Agreement 1997

All Employees employed
by BHP Iron Ore Pty Ltd

25 Nov., 1997 - 24 Nov., 1999 .................................
No. 1481/2001 (BHP Iron Ore Pty Ltd ceased
to be party to the Agreement) .................................

AG333/97

13/1/98

78

601

...

14/8/01

81

2562

BHP Iron Ore (Goldsworthy) Pty Ltd
Enterprise Bargaining Agreement

Iron Ore Production and
Processing Industry
Operations of Hamersley
Iron Pty Ltd between
18th and 26th parallel of
South Latitude

25 June, 1994 ...........................................................
No. 1483/2001 (BHP Iron Ore Pty Ltd ceased
to be party to the Agreement ...................................

C228/94

22/6/94

74

1967

...

14/8/01

81

2562

BHP Iron Ore Pty Ltd Driver Only
Operation Agreement 1999

Mt Newman

21 April, 1999 - 20 April, 2001.................................
No. 1480/2001 (BHP Iron Ore Pty Ltd ceased
to be party to the Agreement) ..................................

AG67/99

21/4/99

80

1771

...

14/8/01

81

2562

BHP Steel Lysaght Western Australian
Enterprise Agreement 2002

Norma Road and McCoy
Street, Myaree and 14 Howe
Street, Osborne Park

1 May, 2002 - 30 June, 2004 ....................................

AG74/02

10/6/02

NFP

BHP Steel-Rod & Bar Products Kwinana Works - Steel Industry
Enterprise Bargaining Agreement 1993

BHP Rod and Bar Products
Division Kwinana Works

25 Nov., 1993 - 24 Nov., 1995 .................................

AG45/93

25/11/93

73

3388

B.H.P. Transport-Kwinana Enterprise
Bargaining Agreement, 1993

Bulk Handling and Rail
Terminal Operations of BHP
Transport Kwinana

23 Sept., 1993 - 21 April, 1995.................................

AG55/93

29/9/93

73

2680

B.H.P. Transport Kwinana Enterprise
Bargaining Agreement, 1995

Bulk Materials Handling,
Kwinana Rail Terminal and
Vehicle Maintenance
Operations

27 Nov., 1995 - 21 April, 1997.................................

AG 285/95

3/1/96

76

75

BHP Transport Pty Ltd Kwinana Bulk
Materials Handling Enterprise
Bargaining Agreement 1998

BHP Transport Pty Ltd
Kwinana

16 Feb, 1998 - 16 Aug 1999 .....................................

AG83/98

15/2/99

79

724

BHP Transport Pty Ltd Kwinana
Logistics Enterprise Agreement 1998

BHP Transport Pty Ltd
Kwinana Logistics

16 Feb, 1998 - 16 Aug, 2000 ....................................

AG25/98

19/3/99

79

1001

BHP Western Australian Service
Centre Enterprise Bargaining
Agreement 2002/2004
(Cancels & Supersedes previous BHP
Western Australian ... Agreement
No. AG136/00. For prior details,
see Vol. 81, Part 2)

BHPSTEEL Limited
Myaree

3 Mar., 2002 - 1 June, 2004......................................

AG70/02

31/5/02

NFP

Bibra Lake Fabrication Workshop
Enterprise Agreement 2001

Bulkwest Engineering
Pty Ltd

1 Nov., 2001 - 30 Oct., 2003 ....................................

AG29/02

5/4/02

NFP

Bill Stevens Applied Applicators
Industrial Agreement

Bill Stevens Applied
Applicators Pty Ltd

8 Sept., 1995 - 31 July, 1997 ....................................

AG158/95

10/10/95

75

2962

Bill Stevens Plasterworld Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG10/98

25/3/98

78

1144

(81)
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Binder (WA) Enterprise Bargaining
Agreement 1998

Whole of State

4 Dec., 1997 - 3 Dec., 1998......................................

AG12/98

5/3/98

78

825

Binder (WA) Enterprise Bargaining
Agreement 1999
Bindoon General Store and SDA
Agreement 2002

Whole of State

1 June, 1999 - 31 May, 2001 ....................................

AG115/99

30/8/99

79

2345

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG177/02

18/11/02

NFP

Bindoon Tiling Industrial Agreement

Garry Dunk t/a Bindoon
Tiling

7 Sept., 1995 - 31 July, 1997 ....................................

AG215/95

7/12/95

76

Biokovo Painting/BLPPU and the
CMETU Collective Agreement 2001

Whole of State

11 Dec., 2001 - 1 Nov., 2002 ...................................

AG255/01

09/01/02

NFP

Bisschops Industries Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG339/97

2/6/98

78

1989

B Kernaghan & Co Domestic and
Minor Industrial Agreement

Whole of State

7 Feb., 1996 - 31 July, 1997 .....................................

AG54/96

11/12/96

77

29

B Kernaghan & Co Industrial
Agreement

Whole of State

4 Apr., 1995 - 31 July, 1996 .....................................

AG52/95

19/4/95

75

1527

B Kernaghan & Co Industrial
Agreement

Whole of State

13 Sept., 1995 - 31 July, 1997 ..................................

AG220/95

22/11/95

76

80

B Kernaghan & Co Industrial
Agreement

Whole of State

12 Dec., 1996 - 31 July, 1997 ...................................

AG27/96

6/12/96

76

4901

B Kernaghan & Co Subiaco Grandstand
Construction Project Agreement 1994

Subiaco Grandstand
Construction Project

Commencement - Completion...................................

AG53/95

16/5/95

75

1845

BKM Construction Tilt- Up
Industrial Agreement

Brendan Maine t/a BKM
Construction and
Employees engaged in the
Manufacturing and construction of tilt up panels

21 Dec., 1994 - 31 July, 1995 ...................................

AG196/94

29/12/94

75

81

Blackbeard and Co Industrial
Agreement

Whole of State

27 Nov., 1996 - 31 July., 1997..................................

AG298/96

27/11/96

77

337

Blackadder Construction Services
(Australia) A.C.N. 075 296 883
Scaffolding Industrial Agreement

Whole of State

20 Nov., 1996 - 19 Nov., 1998 .................................

AG281/96

20/11/96

77

334

Blackadder Formwork/BLPPU and the
CMETU Collective Agreement 1999.
(Cancels previous Blackadder ...
Agreement No. AG37/99. For prior
details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG191/99

21/2/00

80

468

Blackadder Scaffolding Services/
BLPPU Collective Agreement 1999.
(Replaces previous Blackadder Scaffolding ... Agreement No. AG232/98.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov, 1999 - 1 Nov, 2002.......................................

AG204/99

24/3/00

80

1038

Blowflex Moulding PTY. LTD,
Western Australian Enterprise
Bargaining Agreement 2001
(Cancels previous Blowflex Moulding
... Agreement No. AG160/00. For
prior details, see Vol. 81, Part 2)

Blowflex Moulding

15 June, 2001 - 15 June, 2004 ..................................

AG249/01

12/3/02

NFP

Blue Steel/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

21 Aug., 2001 - 1 Nov., 2001 ...................................

AG176/01

17/09/01

NFP

Bluestream Commercial Industrial
Agreement

Whole of State

19 May, 1999 - 31 Oct., 1999...................................

AG88/99

22/7/99

79

2133

BMB Scaffold Industrial Agreement

Ben Cant t/a BMB Scaffold

26 Oct., 1995 - 31 July, 1997....................................

AG276/95

7/12/95

76

82

Bob Edward's & Co Industrial
Agreement

Bod Edward's & Co

1 Aug., 1995 - 31 July, 1997.....................................

AG61/95

18/5/95

75

1848

Bobrik/BLPPU and the CMETU
Collective Agreement 2000
(Cancels previous Bobrik ...
Agreements No. AG46/1995 &
No. AG 204/97. For prior details,
see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG106/00

19/5/00

80

2499

Bobrick Constructions Bricklaying
Industrial Agreement

Bobrick Constructions
Pty Ltd

1 Aug., 1995 - 31 July, 1997.....................................

AG127/95

7/9/95

75

2725

BOC Gases Australia Limited Perth
Operations Centre (Canning Vale)
Agreement (2002)
(Replaces & Cancels previous BOC
Gases ... Agreement No. AG158/99.
For prior details, see Vol. 81, Part 2)

BOC Gases Australia
Limited

1 Jan., 2002 - 30 June, 2004 .....................................

AG69/02

7/6/02

NFP

Boddington Pine Operations
Agreement

Bunnings Boddington
Pine Operations

16 Sept., 1991 - 15 Sept., 1993 ................................

AG2/91

17/9/91

71

BOLDLINE BRICKLAYING/CFMEUW
Collective Agreement 2001

Whole of State

19 Mar., 2002 - 1 Nov., 2002 ...................................

AG49/02

11/4/02

NFP

Boral Building Services Industrial
Agreement

Boral Building
Services Pty Ltd

15 Dec., 1995 - 31 July, 1995 ...................................

AG200/94

30/1/95

75

562

Boral Castings Pty Ltd - Perth
Works - Enterprise Agreement 1993

Establishment of Boral
Castings Pty Ltd, Adams
Drive, Welshpool

8 April, 1993 - 8 Oct., 1993......................................

AG17/93

19/4/93

73

1249

Boral Formwork & Scaffolding
Western Australian Yard In
Agreement

Boral Formwork &
Scaffolding Pty Ltd

1 May, 2000 - 1 May, 2003 ......................................

AG91/01

25/06/01

NFP

Boral Quarries (Enterprise Bargaining)
Consent Agreement, 1994

Boral Quarries,
Orange Grove

21 Nov., 1994 - 20 Nov., 1996 .................................

AG139/94

21/11/94

75

(82)

79

2510
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Boral Resources (WA) Ltd (Trading
As Boral Quarries) Enterprise
Bargaining Agreement, 1997
(Cancels No. AG271/97)

Whole of State

4 Nov., 1999 - 17 Feb., 2001 ....................................

AG94/99

4/11/99

79

3207

Boral Transport Mechanics Enterprise
Bargaining Agreement 1998

Whole of State

27 Aug, 1998 - 27 Feb, 2001 ....................................

AG262/98

18/1/99

79

404

Bosich Concrete/CFMEUW
Collective Agreement 2002

Whole of State

20 June, 2002 – 1 Nov., 2002 ...................................

AG90/02

09/07/02

NFP

Boskovski Brick and Wall Paving
Pty Ltd Industrial Agreement

Whole of State

8 Mar., 1996 - 31 July., 1997....................................

AG53/96

8/3/96

77

Boskovski Bricklaying/BLPPU and the
CMETU Collective Agreement 2001
(Replaces previous Boskovski ...
Agreement No. AG212/91. For prior
details, see Vol. 81, Part 2)

Whole of State

23 Mar., 2001 - 1 Nov., 2002 ...................................

AG56/01

3/03/01

NFP

Bosnafix/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

28 Feb., 2001 - 1 Nov., 2002 ....................................

AG41/2001

26/3/01

NFP

41

Bovis Industrial Agreement

Whole of State

4 May, 1999 - 31 Oct., 1999.....................................

AG80/99

17/6/99

79

Bovis Lend Lease Pty Ltd
Industrial Agreement

Whole of State

23 Mar., 2001 - 31 Oct., 2002 ..................................

AG55/01

3/3/01

NFP

1913

BP Refinery Kwinana CMETU
Employees Agreement 1996

BP Oil Kwinana

1 Jan., 1996 - 31 Dec., 1996 .....................................

AG85/96

24/5/96

76

1720

BP Refinery Kwinana Pty Ltd Site
Agreement 1994

Members of Union
engaged by BP Oil
Kwinana in its Operations
Area, Kwinana

16 Jan., 1994 - 31 Dec., 1995 ...................................

AG7/95

10/3/95

75

1529

BP Refinery - Kwinana VDU 2 Stage 1
Upgrade - Project Agreement 1998

Kwinana BP Refinery

24 Nov., 1998 - Practical completion of the project ..

AG117/98

24/11/98

78

4566

Brad Brick Bricklaying Industrial
Agreement

Delkey Holdings Pty
Ltd t/a Brad Brick

15 Sept., 1995 - 31 July, 1997 ..................................

AG182/95

10/10/95

75

2963

Bradken Perth, Western Australian
(Enterprise Bargaining)
Agreement 1995

Bradken Perth

12 Dec., 1995 - 10 Mar., 1996..................................

AG330/95

31/1/96

77

1136

Bradken Perth Western Australian
Machine-Shop (Enterprise
Bargaining) Agreement 1993

Establishment of Bradken
Perth Machineshop

8 April, 1993 - 8 Oct., 1993......................................

AG16/93

19/4/93

73

1252

Bradken Perth, Western Australia
Machine-Shop (Enterprise
Bargaining) Agreement

Bradken Perth
Machineshop

16 Nov., 1993 - 8 Apr., 1994....................................

AG69/93

10/12/93

74

70

BRADKEN RESOURCES PTY LTD –
Western Australia – Welshpool Enterprise
Bargaining Agreement 2002
(Replaces Bradken - Western Australia
... Agreement No. AG97/01. For
prior details, see Vol. 82, Part 2)

Whole of State

9 Sept., 2002 – 31 Mar., 2006 ..................................

AG224/02

09/04/03

NFP

Brady's Building Products (Enterprise)
Bargaining Agreement 1999

Whole of State

10 Mar., 2000 - 31 Oct., 2002 ..................................

AG181/99

10/3/00

80

1387

Brady's Building Products Industrial
Agreement

Whole of State

19 June., 1997 - 31 Dec., 1997 .................................

AG94/97

8/7/97

77

1901

Brady's Building Products Industrial
Agreement

Whole of State

13 Aug., 1998 - 31 Dec., 2000..................................

AG161/98

12/10/98

78

3993

Brambles Western Australia - Placer
(Granny Smith) Operation Gold
Mining and Processing Agreement 1996

Placer (Granny Smith)
Operation of Brambles
Western Australia

6 Dec., 1996 - 5 Dec., 1998......................................

AG330/96

6/3/97

77

629

Breadcarters (Metropolitan and
Collie) Supplementary Agreement
(See Award 35/1963)

Radius of 28 miles from
G.P.O. Perth and radius
of 5 miles from G.P.O.
Collie

10 Jan., 1967 - 9 Feb., 1967......................................

AG1/67

13/1/67

46

1353

Bregma Industrial Agreement

Bregma Pty Ltd

11 Nov., 1994 - 31 July, 1995...................................

AG135/94

11/11/94

74

2944

Bregma Industrial Agreement

Bregma Pty Ltd

8 Sept., 1995 - 31 July, 1997 ....................................

AG147/95

10/10/95

75

2964

Bregma Formwork Industrial
Agreement

Whole of State

30 Sept., 1998 - 31 Oct., 1999..................................

AG226/98

24/11/98

78

4568

Brewery Craftsmen Agreement, 1979

Whole of State

7 Oct., 1979 - 7 Oct., 1980.......................................

C368A/79

27/9/79

59

1432

Brewery Engine Drivers and Firemen
Agreement 1979

Workers engaged in the
Canning Vale Brewery

7 Oct., 1979 - 6 Oct., 1980.......................................

C368B/79

7/10/79

59

1438

Brick Work Pty Ltd Industrial
Agreement

Brick Work Pty Ltd

1 Aug., 1995 - 31 July, 1997.....................................

AG95/95

6/7/95

75

2134

Brick Work Industrial Agreement

Brick Work Pty Ltd

20 Mar.., 1996 - 31 July, 1997..................................

AG302/95

20/3/96

76

946

Bridge House - Salvation Army
Agreement 2002
(Replaces & Cancels previous Bridge
House ... Agreement No. AG242/00.
For prior details, see Vol. 81, Part 2)

Bridge House
Salvation Army

29 May, 2002 - 28 May, 2003...................................

AG64/02

29/5/02

NFP

Bridgetown Mini Mart and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG184/02

18/11/02

NFP

Bradken - Western Australia - Welshpool
Enterprise Bargaining Agreement 2000
No. AG97/01
(Replaced by BRADKEN RESOURCES
... Agreement No. AG224/02. For
prior details, see Vol. 82, Part 2)
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Brightwater Care Group Incorporated
Hospital Salaried Officers Enterprise
Agreement 2002
(Replaces and Cancels previous
Brightwater Care ... Agreement
No. AG108/00. For prior details,
see Vol. 82, Part 1)

Employees employed by
7 Aug.,2002 – 30 Sept 2003 .....................................
Brightwater Care Group Inc
eligible to be members of the HSOA

AG96/02

07/08/02

NFP

Brinkworth Drainage Contractors
Industrial Agreement

Brinkworth Drainage
Contractors

28 Mar., 1996 - 31 Aug., 1997 .................................

AG98/96

8/5/96

76

1733

Bristile Clay Tiles Enterprise
Agreement 1993

Establishment of Bristile
Clay Tiles, Harper
Street, Caversham

26 July, 1993 - 25 July, 1994 ....................................

AG33/93

11/8/93

73

2380

Bristile Clay Tiles Enterprise
Agreement 1995

Bristile Ltd as Manager
for Bristile Clay Tiles
Caversham

22 Oct., 1995 - 22 Oct., 1997 ...................................

AG287/95

24/6/96

76

2161

Bristile Clay Tiles Maintenance
Enterprise Agreement 1994

Establishment of Bristile
Clay Tiles, Harper
Street, Caversham

23 Sept., 1994 - 22 Sept., 1995 ................................

AG102/94

23/9/94

74

2343

Bristile Clay Tiles Production
Enterprise Agreement 1994

Bristile Clay Tiles
Caversham

15 Nov., 1994 - 14 Nov., 1995 .................................

AG130/94

15/11/94

74

2945
1849

Britt Bricklaying Industrial Agreement

Britt Bricklaying

1 Aug., 1995 - 31 July, 1997.....................................

AG62/95

18/5/95

75

Broad Construction Services Pty Ltd/
BLPPU and the CMETU Collective
Agreement
(Replaces previous Broad Construction ... Agreement No. AG195/94.
For prior details, see Vol. 81, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG74/01

31/05/01

NFP

Broadwater Mini Mart and SDA
Agreement 2002

Whole of State

12 Feb., 2003 – 30 June, 2005 ..................................

AG214/02

21/2/03

NFP

Brownbuilt Metalux Enterprise
Bargaining Agreement

Brownbuilt Metalux

18 May, 1994 - 30 June, 1995 ..................................

AG34/94

18/5/94

74

Brownbuilt Pty Ltd, Welshpool, WA
Agreement 2003
(Cancels Brownbuilt Pty Ltd,
Osborne Park WA Agreements 2001
No. AG268/01. For prior details,
see Vol. 82, Part 2)

Whole of State

17 Apr., 2003 – 21 Nov., 2005 .................................

AG108/03

17/4/03

NFP

Brownbuilt Metalux Industries
Redundancy Agreement 1998-99

Whole of State

30 June, 1998 - 30 June, 1999 ..................................

AG225/98

20/11/98

78

4572

Brownes Dairy North Perth Clerical
(Enterprise Bargaining) Agreement 1994

Brownes Dairy, North Perth

11 Nov., 1994 - 11 Nov., 1996 .................................

AG193/94

23/2/95

75

564

Brownes Dairy North Perth (Enterprise Bargaining) Agreement 1995

Brownes Dairy Pty Ltd

14 Dec., 1994 - 14 Dec., 1996..................................
No. 1380/2001 (Brownes Dairy Pty Ltd ceased
to be party to the Agreement) ..................................

AG14/95

12/4/95

75

1544

...

26/7/01

81

2437

Brown Dairy North Perth (Enterprise Bargaining) Agreement 1996

Whole of State

15 Dec., 1996 - 15 Dec., 1998 ..................................

AG65/95

18/4/97

77

1139

Budget Cabinets & Maintenance
Industrial Agreement

Howland Holdings Pty
Ltd t/a Budget Cabinets
& Maintenance

7 May, 1996 - 31 July, 1997 .....................................

AG144/96

20/6/96

76

2165

Budget Hoists/BLPPU and the
CMETU Collective Agreement 1999
(Cancels previous Budget Hoists ...
Agreement No. AG98/99. For prior
details, see Vol. 79, Part 2)

Whole of State

1 Nov, 1999 - 1 Nov., 2002......................................

AG245/99

8/3/00

80

1042

Building Trades (Government) General
Agreement 2002

Whole of State

24 June, 2002 – 31 Dec., 2003..................................

AG306/02

24/6/02

NFP

Building Trades (University of W.A.)
Agreement

Area Controlled by the
University of W.A.

1 Nov., 1977 - 30 Oct., 1980 ....................................

AG1/78

4/1/78

58

75

Bulong Nickel Project Construction
Agreement 1997-1998
(AFMEPKIU/CEPU)

Bulong Nickel Construction Project Site

6 Oct., 1997 - Completion of commissioning
of the Plant .............................................................

AG53/98

18/5/98

78

1996

Bulong Nickel Project Construction
Agreement 1997-1998
(CMETU/WABLPPU)

Bulong Nickel Construction Project Site

6 Oct., 1997 - Completion of commissioning
of the Plant .............................................................

AG52/98

18/5/98

78

1999

Bunbury Cathedral Grammar
School Inc. (Enterprise Bargaining
Agreement) 2003
(Cancels previous Bunbury
Cathedral Grammar ...Agreement)
2001 AG45/01. For prior details,
see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2005 .....................................

AG136/03

24/6/03

NFP

Bunbury Cathedral Grammar School
(Non Teaching Staff Enterprise
Bargaining) Agreement 1998

Whole of State

1 July, 1998 - 31 Dec., 1999.....................................

AG116/98

9/9/98

78

Bunbury Cathedral Grammar School
(Non-Teaching Staff Enterprise
Bargaining) Agreement 2002
(Replaces previous Bunbury Cathedral
... Agreement No. AG143/00. For
prior details, see Vol. 81, Part 2)

Whole of State

1 Jan., 2002 - 31 Dec., 2003 .....................................

AG5/02

5/2/02

NFP

Bunbury Suspended Ceilings/BLPPU
Collective Agreement 2001

Whole of State

2 Nov., 2001 - 1 Nov., 2002.....................................

AG216/01

27/11/01

NFP

Bunnings Forrest Products Pty
Ltd (Enterprise Bargaining)
Agreement 1996

Bunnings Forrest Products
Pty Ltd

25 Oct., 1996 - 24 Oct., 1998 ...................................
No. 1094/2001 (Sotico Pty Ltd (Formally Bunnings
Forrest Products Pty Ltd) ceased to be party to
the Agreement).......................................................

AG311/96

7/1/97

77

340

...

-

81

2562
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Bunnings Forest Products Pty Ltd
(Enterprise Bargaining)
Agreement 1998

Manjimup Engineering
Workshop

1 Jan, 1999 - 1 Jan 2001 ...........................................

AG11/99

26/2/99

79

731

Bunnings Forrest Products Pty Ltd
Store-Persons (Enterprise
Bargaining) Agreement 1996

Bunnings Forrest
Products Pty Ltd

1 July., 1996 - 30 June., 1998 ...................................

AG300/96

12/12/97

77

43

Bunnings Forest Products Pty Ltd
Storepersons Enterprise
Agreement 1998

Whole of State

7 Jan, 1999 - 30 June 2000 .......................................

AG277/98

13/1/99

79

415

Bunnings (Non Warehouse Stores)/SDA
Agreement 2002
(Replaces Bunnings Building Supplies
(Non Warehouse Stores)/SDA Agreement
1998 No. AG274/98. For prior details,
see Vol. 82, Part 2)

Whole of State

19 Feb., 2003 – 30 June, 2004 ..................................

AG10/03

20/2/03

NFP

Burswood International Resort
Casino Employee's Industrial
Agreement 2001
(Replaces and Supersedes the
Burswood Island Resort Employees
Award No. A23/85 & A25/85;
Burswood Resort ... Agreement
1993 No. AG85/93;
Burswood Resort Casino ...
Agreement 1993 Amendment
Agreement 1995 No. AG132/95
Burswood International ...
Agreements No. AG164/97 &
No. AG243/99 and Hotel and
Tavern Workers Award 1978
No. R31/77 insofar as concerns the
area of land occupied by Burswood
Island Resort in State of WA)
(Replaced and Superseded by Burswood
International Resort Casino Employees
Award 2002 No. A4/2002 insofar as the
area of land occupied by the Burswood
International Resort Casino in the State
of WA. See (83WAIG57))

Whole of State

24 Aug., 2001 - 30 June, 2002..................................

AG169/01

24/8/01

NFP

Burswood International Resort
Casino Employees' Industrial
Agreement 2000

Burswood

20 Dec., 1999 - 21 June, 2000 ..................................

AG243/99

30/12/99

80

49

Burswood Resort Casino Employees'
Industrial Agreement 1993

Burswood Resort
Management Limited

8 Dec., 1993 - 7 Dec., 1994......................................

AG85/93

21/12/93

74

72

Burswood Resort Casino (Electronic
Service-persons) Enterprise Agreement

Area Occupied by
Burswood Resort Casino

9 Mar., 1993 - 8 Mar., 1994 .....................................

AG1/93

19/4/93

73

1254

Burswood Resort Casino Employees'
Industrial Agreement 1993
Amendment Agreement 1995

Whole of State

4 Sept., 1995 - 1 Dec., 1996 .....................................

AG132/95

4/9/95
8/10/96

75
76

2522,
4171

Burswood Resort Casino (Maintenance Employees) Enterprise
Agreement

Area Occupied by
Burswood Resort
Casino

9 Mar., 1993 - 8 Mar., 1994 .....................................

AG2/93

19/4/93

73

1257

Buttercup Bakers (WA) Enterprise
Agreement 1997

Buttercup Bakeries
Malaga

27 Feb., 1997 - 26 Feb., 1998 ...................................

AG40/97

22/2/97

77

633

Buttercup Bakeries Malaga (WA)
Enterprise Agreement 2001
2000. (Replaces previous Buttercup
Bakeries ... Agreements No. AG144/00
& No. AG157/98. For prior details,
see Vol. 81, Part 2)

Malaga and Bunbury
Distribution Center, WA

22 Feb., 2002 - 19 Feb., 2005 ...................................

AG2/02

22/2/02

NFP

Butynol Fixers/BLPPU Collective
Agreement 1999
(Cancels previous Butynol
Fixers ... Agreements No. AG 240/95
& No. AG 296/97. For prior details,
see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 .....................................

AG232/99

8/3/00

80

1048

C & J Rigging Industrial Agreement

C & J Rigging

15 Sept., 1995 - 31 July, 1997 ..................................

AG191/95

10/10/95

75

2967

C & J Rigging Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999..................................

AG186/97

1/10/97

77

2577

C & L Ceilings Wall and Ceilings
Industrial Agreement 1996

C & L Ceilings Pty Ltd

7 June, 1996 - 31 July, 1997 .....................................

AG74/96

10/7/96

76

2528

C & L Ceilings/BLPPU Collective
Agreement 2000

Whole of State

25 Nov., 1999 - 1 Nov., 2002 ...................................

AG122/00

2/06/00

80

2543

C&S Perrot Industrial Agreement

C. Perrot t/a C&S
Perrot

12 Sept., 1995 - 31 July, 1997 ..................................

AG225/95

22/11/95

76

85

Cabinet Line/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

26 July, 2001 - 1 Nov., 2002.....................................

AG160/01

9/8/01

NFP

Cabsteel Industries Industrial
Agreement

Whole of State

Commencement - Completion...................................

AG333/96

3/2/97

77

Cadoux Traders and SDA Agreement 2002

Whole of State

12 Feb., 2003 – 30 June, 2005 ..................................

AG211/02

21/02/03

NFP

Cambridge Private Hospital HSOA
Enterprise Agreement 2001
(Replaces previous Cambridge
... Agreement 1999 No. AG11/00)

Cambridge Private
Hospital

19 Dec., 2001 - 31 Aug., 2003..................................

AG234/01

19/12/01

NFP

CAN LAH/BLPPU and the CMETU
Collective Agreement 2000

Whole of State

8 Jan., 2001 - 1 Nov., 2002.......................................

AG6/01

28/2/01

NFP

Canterbury Painting Services
Industrial Production Agreement 1996

Alan Dyer t/a Canterbury
Painting Services

1 Aug., 1995 - 31 July, 1997.....................................

AG188/95

10/10/95

75

(85)
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Canterbury Painting Services
Domestic and Minor Industrial
Agreement

Whole of State

2 Feb., 1996 - 31 July, 1997 .....................................

AG37/96

6/12/96

76

4903

Capel Dairy Company Enterprise
Agreement 1994

Capel Dairy Company

19 Apr., 1995 - 1 Nov., 1996....................................

AG177/94

25/5/95

75

1850

Cape Modern Joint Venture/BLPPU
and the CMETU Collective
Agreement 2001
(Replaces previous Cape Modern ...
Agreement 1999 No. AG246/99.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov, 2002......................................

AG174/01

17/9/01

NFP

Cape Modern Workshop Employees'
Agreement

Cape Modern
Perth Workshop

1 Nov, 1998 - 1 Nov, 2000.......................................

AG254/98

13/4/99

79

Cape Property Maintenance/BLPPU
Collective Agreement 2001

Whole of State

23 Mar., 2001 - 1 Nov., 2002 ...................................

AG54/01

3/5/01

NFP

Capricorn Concrete Pty Ltd Industrial
Agreement 1996

Capricorn Concrete
Pty Ltd

18 July, 1996 - 31 July, 1997 ....................................

AG16/96

18/7/96

76

2532

Capricorn Conc Pty/BLPPU and the CMETU
Collective Agreement 2000
(Replaces and Cancels Capricorn
Concrete Industrial Agreement
No. AG216/1997. For prior details,
see Vol. 80, Part 1)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG206/00

11/9/00

80

4661

1348

Caprigg Industrial Agreement 1996

Caprigg

2 Aug., 1996 - 31 July, 1997.....................................

AG188/96

6/9/96

76

3856

Career Start Traineeships (Esperance
Group Training) Agreement

Esperance Group Trainees
under Career Start Traineeships

29 Mar., 1995 - 31 Dec., 1996..................................

AG194/94

29/3/95

75

898

Carey Baptist College Inc. (Enterprise
Bargaining) Agreement 2002
(Replaces previous Carey Baptist College
…. Agreement 2000 No. AG213/00.
For prior details, see Vol. 82, Part 2)

Whole of State

1 Nov., 2002 – 31 Dec., 2004...................................

AG305/02

24/01/03

NFP

Cargill Australia Limited Enterprise
Bargaining Agreement 1993
(Replaces No. AG3/1992)

Cargill Salt Operations
Port Hedland

1 July, 1993 - 30 June, 1994 .....................................

C260/93

11/6/93

73

2495

Cargill Australia Limited Enterprise
Bargaining Agreement 1993

Cargill Salt Operations
Port Hedland

30 June, 1994 - 30 Dec., 1994 ..................................

C285/94

3/8/94

75

1671

Cargill Salt (A Department of Cargill
Australia Limited) Enterprise
Bargaining Agreement 1999
(Replaces & Cancels previous Cargill
Salt ... Agreement No. AG138/1987.
For prior details, see Vol.79 Part 2)
Carlino Concreting Industrial
Agreement

Cargill Salt - Port Hedland

31 May, 1999 - 31 May, 2001...................................

AG169/99

10/12/99

80

61

Whole of State

8 Dec., 1998 - 31 Oct., 1999 ....................................

AG352/97

10/2/98

78

837

Carrier-Apac Manufacturing (WA)
Enterprise Bargaining Agreement 2001
(Replaces previous Carrier-apac
... Agreement No. AG110/00.
For prior details, see Vol.81, Part 2)

Carrier-APAC at
Ivy Street, Redcliffe WA

1 Jan., 2001 - 31 Mar., 2003.....................................

AG108/01

16/06/01

NFP

Car Radio Installer (Car Radio
Installation Industry, Australian
Traineeships) Industrial Agreement

Whole of State
Any Car Radio installer
trainee employed by
employers in Schedule A.

7 Jul., 1987 - 6 Jan., 1988.........................................

AG13/87

7/7/87

67

1957

CASC Formwork Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG232/97

2/6/98

78

2015

Cascade Services Pty Ltd Industrial
Agreement

Cascade Services Pty Ltd

13 Nov., 1995 - 31 July, 1997...................................

AG292/95

21/12/95

76

86

Cat Reformer III Project Construction Agreement 1994

Site Construction Activities
managed by Davy John
Brown Pty Ltd at BP
Refinery Kwinana

Commencement - Completion...................................

AG78/94

14/9/94

74

2345

Catalano & Kurth/BLPPU and the
CMETU Collective Agreement 2000

Acacia Prison Project,
Woorooloo

1 Nov., 1999 - 1 Nov., 2002.....................................

AG87/00

27/4/00

80

1799

Catalano & Kurth/BLPPU and the
CMETU Collective Agreement 2000

Ocean Keys Shopping Centre

5 Dec., 2000 - 1 Nov., 2002 .....................................

AG284/00

17/1/01

81

420

Catalano & Kurth/BLPPU and the
CMETU Collective Agreement 2001
(Replaces previous Catalano ...
Agreement No. AG 350/97. For
prior details, see Vol. 81, Part 2)

Whole of State

10 Apr., 2001 - 1 Nov., 2002....................................

AG61/01

11/5/01

NFP

Catering Employees and Tea
Attendants (Government) General
Agreement 2002

Whole of State

13 Aug., 2002 – 31 Dec., 2003.................................

AG106/02

13/08/02

NFP

Catering Workers (Apprentice Cook W.A.I.T.) Agreement

Apprentices employed
by Director W.A.I.T.

7 May, 1976 - 6 May, 1980 ......................................

AG28/76

17/5/76

56

575

Catering Workers' (Fast Food
Operations, Catering & Restaurant)
Agreement 1979

Whole of State

7 Nov., 1979 - 6 Nov., 1982.....................................

AG23/79

3/12/79

59

1707

Caversham Store and SDA Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG161/02

18/11/02

NFP

Cavlec Electrical Engineering Services
Pty Ltd Enterprise Bargaining
Agreement. (Replaces No. AG23/95)

Cavlec Electrical
Engineering Services
Pty Ltd (ACN009229 735)

1 Jan., 1996 - 31 Dec., 1997 ....................................

AG75/97

28/4/97

77

1152

Cawse Nickel Project Construction
Agreement 1997 -1998

Cawse Nickel Construction Project

30 July, 1997 - 30 July 1998 .....................................

AG345/97

19/2/98

78

854

CBH North Fremantle Maintenance
Employees Partnership (Enterprise
Bargaining) Agreement 1996

Co-operative Bulk Handling Limited

30 Sept., 1996 - Completion .....................................

AG324/96

10/1/97

77

348
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CBI Constructors Pty Ltd - Kwinana
(Enterprise) Industrial
Agreement 1994

CBI Constructors Pty Ltd,
Old Thomas Road,
Kwinana

28 July, 1994 - 27 July, 1996 ....................................

AG52/94

1/8/94

74

1891

CBI Constructors Pty Ltd Kwinana (Enterprise) Industrial
Agreement 1996

CBI Constructors Pty Ltd,
Operations Old Thomas
Road, Kwinana

4 Oct., 1996 - 28 July, 1998......................................

AG232/96

4/10/96

76

4183

CCA Snack Foods Pty Limited
(Western Australia) Enterprise
Agreement 1992 No. AG5/1992
(Retitled The Smith's Snackfood
Company Limited (Western
Australia) Enterprise Agreement
1992. For prior details, see
Vol. 73, Part 2)

Whole of State

24 Nov., 1992 - 24 Nov., 194 ...................................

AG5/1992

7/1/92

73

66

CDI CERAMICS/BLPPU
Collective Agreement 2001

Whole of State

4 Oct., 2001 - 1 Nov., 2002......................................

AG196/01

26/10/01

NFP

CDJ Carpentry/BLPPU and the
CMETU Collective Agreement 1999
(Cancels previous CDJ Carpentry
Agreement No. AG190/97. For prior
details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 .....................................

AG228/99

29/03/00

80

CDJ Carpentry Industrial Agreement

Whole of State

Commencement - Completion...................................

AG327/96

3/2/97

77

351

Ceilclad Linings Walls and Ceiling
Industrial Agreement 1996

Meco Holdings Pty Ltd
t/a Ceilclad Linings

10 July, 1996 - 31 July, 1997 ....................................

AG88/96

10/7/96

76

2533

Ceilcorp/BLPPU Collective
Agreement 2000

Whole of State

25 Nov., 1999 - 1 Nov., 2002 ...................................

AG126/00

2/06/00

80

2531

Ceiling and Wall Contractors Pty Ltd/
BLPPU Collective Agreement 2000

Whole of State

28 Nov., 2000 - 1 Nov., 2002 ...................................

AG272/00

18/12/00

81

44

Ceiling and Wall Contractors Pty Ltd
(Westfield Shopping-town Carousel
WA Construction Project) Industrial
Agreement

Westfield Shoppingtown
Carousel, Western
Australia Construction
Project

30 Mar, 1999 - 31 Oct, 1999 ....................................

AG69/99

18/5/99

79

1568

Celtic Scaffolding/BLPPU Collective
Agreement 2000

Whole of State

6 May, 2000 - 5 May, 2002 ......................................

AG123/00

2/06/00

80

2536

Central Metropolitan College Miscellaneous Workers Agreement 1997

Central Metropolitan
College

17 Oct., 1997 - 16 Oct., 1999 ...................................

AG280/97

17/10/97

77

3229

Central Reo/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

21 Aug., 2001 - 1 Nov., 2002 ...................................

AG178/01

17/9/01

NFP

Centre Ceilings/BLPPU Collective
Agreement 1999

Whole of State

25 Nov., 1999 - 1 Nov., 2002 ...................................

AG201/99

21/03/00

80

1064

Cerebral Palsy Association of Western
Australia Ltd Employees Wage
Agreement

Whole of State

8 Apr., 1997 - 7 Apr., 2000 ......................................

AG10/97

8/4/97

77

1156

Cerebral Palsy Association of
Western Australia Ltd Salaried Staff
Enterprise Agreement 2002
(Replaces previous Cerebral Palsy ...
Agreement No. AG289/2000.
For prior details, see Vol. 80, Part 2)

Whole of State

13 Nov., 2002 - 30 Sept., 2004.................................

AG196/02

13/11/02

NFP

Certificate II Composites (Traineeship) Agreement 1997

Trainees working at
Plastics Industry

14 Apr., 1997 - 1 July., 1998 ....................................

AG211/97

20/11/97

77

3235

Certificate II Composites (Trainee
ship) Agreement

Whole of State

1 Feb., 1998 - 1 Feb., 1999.......................................

AG86A/98

13/8/98

78

3422

Certificate II Composites (Trainee
ship) Agreement

Whole of State

1 Feb., 1998 - 1 Feb., 1999.......................................

AG86C/98

13/8/98

78

3425

Certificate II Composites (Trainee
ship) Agreement

Whole of State

1 Feb., 1998 - 1 Feb., 1999.......................................

AG86D/98

13/8/98

78

3427

Certificate II Composites (Trainee
ship) Agreement

Whole of State

1 Feb., 1998 - 1 Feb., 1999.......................................

AG86E/98

13/8/98

78

3429

Certificate II Composites (Trainee
ship) Agreement

Whole of State

1 Feb., 1998 - 1 Feb., 1999.......................................

AG86F/98

13/8/98

78

3432

Certificate II Composites (Trainee
ship) Agreement

Whole of State

1 Feb, 1998 - 1 Feb, 1999.........................................

AG86b/98

13/8/98

79

1005

Cervantes Electrics Pty Ltd Enterprise
Bargaining Agreement

Whole of State

1 Jan., 1996 - 1 Jan., 1998 ........................................

AG123A/97

9/10/97

77

2880

Cervantes Electrics Pty Ltd
(Maintenance Operations) Enterprise
Bargaining Agreement 1997

Nelson Point and
Finucane Island

Nov., 1996 - 31 Oct., 1998 ......................................

AG123B/97

9/10/97

77

2884

CGO Painting Contractors Domestic
and Minor Industrial Agreement

Collopy P., Glasson P.
and Owens M. t/a CGO
Painting Contractors

April, 1996 - 31 July, 1997 .......................................

AG114/96

10/6/96

76

1736

CGO Painting Contractors Industrial
Agreement

Collopy P., Glasson P.,
and Owens M. t/a CGO
Painting Contractors

April, 1996 - 31 July, 1997 .......................................

AG113/96

10/6/96

76

1738

Challenge Cabinets/BLPPU and the
CMETU Collective Agreement 2001

Whole of State

12 Nov., 2001 - 1 Nov., 2002 ...................................

AG222/01

7/12/01

NFP

Character Roofing/BLPPU and the
CMETU Collective Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002 .....................................

AG212/00

11/9/00

80

4666

Character Roofing Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG265/97

6/2/98

78

2019
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Charter Plumbing & Gas Industrial
Agreement

Whole of State

4 Sept., 1996 - 31 July, 1997 ....................................

AG258/96

18/11/96

76

4905

Chemical Workers (Wundowie)

Employees in Refinery
Section of Wood
Distillation, Charcoal
Iron and Steel Industry,
Wundowie

24 Sept., 1973 - 23 Sept., 1974 ................................

AG20/73

10/10/73

53

1483

Cherries Fine Food Super Mart and
SDA Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG162/02

18/11/02

NFP

Chicken Treat Dunsborough SDA
Agreement 2001
(Cancels previous Chicken Treat
... Agreement No. AG244/98.
For prior details, see Vol. 81, Part 2)
(This Agreement replaces The Shop
and Warehouse (Wholesale and Retail
Establishments) State Award 1977
No. R32/76 and the Fast Food Outlets
Award 1990 in respect to the Parties
to this Agreement)

Chicken Treat
Dunsborough

24 Aug., 2001 - 31 Dec., 2003..................................

AG117/01

24/8/01

NFP

Chicken Treat Katanning SDA
Agreement 2001
(This Agreement replaces The Shop
and Warehouse (Wholesale and Retail
Establishments) State Award 1977
No. R32/76 in respect to the Parties
to this Agreement)

Chicken Treat
Katanning

24 Aug., 2001 - 31 Dec., 2003..................................

AG118/01

24/8/01

NFP

Chicken Treat Narrogin SDA
Agreement 2001
(Cancels previous Chicken Treat
... Agreement No. AG243/98.
For prior details, see Vol. 81, Part 2)
(This Agreement replaces The Shop
and Warehouse (Wholesale and Retail
Establishments) State Award 1977
No. R32/76 in respect to the Parties
to this Agreement)

Chicken Treat
Federal Street, Narrogin

24 Aug., 2001 - 31 Dec., 2003..................................

AG116/01

24/8/01

NFP

Chicken Treat Padbury SDA
Agreement 2001
(Cancels previous Chicken Treat
... Agreement No. AG246/98.
For prior details, see Vol. 81, Part 2)
(This Agreement replaces The Shop
and Warehouse (Wholesale and Retail
Establishments) State Award 1977
No. R32/76 in respect to the Parties
to this Agreement)

Chicken Treat
Padbury

24 Aug., 2001 - 31 Dec., 2003..................................

AG115/01

24/8/01

NFP

Chicken Treat Rockingham SDA
Agreement 2001
(Cancels previous Chicken Treat
... Agreement No. AG245/98.
For prior details, see Vol. 81, Part 2)
(This Agreement replaces The Shop
and Warehouse (Wholesale and Retail
Establishments) State Award 1977
No. R32/76 in respect to the Parties
to this Agreement)

Chicken Treat
Rockingham

24 Aug., 2001 - 31 Dec., 2003..................................

AG119/01

24/8/01

NFP

Chidlow Growers Mart and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG175/02

18/11/02

NFP

Chiquita Mushrooms Pty Ltd Western
Australian Mushroom Production
Agreement 2002
(Replaces & Cancels previous Chiquita
Mushrooms ... Agreement 1998
No. AG148/99. For prior details, see
Vol. 81, Part 2)

45 Orton Road,
Casuarina, WA

29 May, 2002 - 1 Feb., 2004.....................................

AG48/02

29/5/02

NFP

Christ Church Grammar School Inc
(Enterprise Bargaining) Agreement
2000
(Replaces previous Christ Church ...
Agreement No. AG126/97.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Jan., 2000 - 31 Dec., 2002 .....................................

AG19/00

2/03/00

80

487

Christ Church Grammar School Inc
(Support Staff Enterprise Bargaining)
Agreement 2000
(Cancels previous Christ Church ...
Agreement No. AG122/1999.
For prior details, see Vol. 80, Part 1)

Whole of State

1 Jan., 2000 - 31 Dec., 2002 .....................................

AG224/00

12/10/00

80

5008

Churches of Christ Homes and
Community Services Incorporated
(HSOA) Enterprise Agreement

Employees of the Churches
of Christ Homes and
Community Services
Incorporated who are eligible
for membership of the HSOA

29 July., 2002 – 28 July., 2004 .................................

AG87/02

29/07/02

NFP

City of Armadale Building Employees
Enterprise Bargaining Agreement 1998

City of Armadale

1 July, 1998 - 31 July 2000 .......................................

AG39/99

13/9/99

79

2742

City of Bunbury (State) Enterprise
Agreement No. 2
(Replaces No. AG121/95)

Whole of State

12 Mar., 1998 - 11 Mar., 2001 .................................

AG1/98

12/3/98

78

1170

The City of Canning 1995 and
Engineering Workshop Employees
Enterprise Bargaining Agreement 1996

Whole of State

9 Dec., 1996 - 8 Dec., 1998......................................

AG312/96

9/12/96

76

4907

City of Cockburn (Building &
Engineering)Enterprise
Agreement 1997

City of Cockburn
maintenance employees

7 May., 1997 - 6 May., 1999 ....................................

AG322/97

25/11/97

77

3239

City of Fremantle Enterprise
Agreement No. 2 of 1995

City of Fremantle

18 Dec., 1995 - 30 June, 1997 ..................................
No. 1577/2002 (City of Fremantle ceased to be
party to the Agreement)..........................................

AG279/95

18/12/95

76

88

…

1/10/01

82

2672
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City of Geraldton Workshop Staff
Enterprise Agreement 1997

Whole of State

15 Dec., 1997 ...........................................................

AG379/97

6/3/98

78

840

City of Mandurah City Fleet Industrial
Agreement 1998

Mandurah

25 May 1999 - 24 May 2001.....................................

AG41/99

25/5/99

79

1572

City of Mandurah Cityfleet Employees
Certified Enterprise Agreement
Number Two

City of Mandurah
Cityfleet Section

26 Oct., 2001 - 25 Oct., 2004 ...................................

AG184/01

26/10/01

NFP

City of Melville Mechanical Workshop Enterprise Agreement 1997

City of Melville

1 Sept., 1997 - 1 Sept., 1999 ....................................

AG260/97

5/11/97

77

City of Perth (Outside Workforce)
Agreement 2002
(Replaces previous City of Perth
… Agreements No. AG160/99 &
AG1/00. For prior details, see
Vol. 82, Part 1)

Whole of State

25 Oct., 2002 – 22 Oct., 2005 ..................................

AG117/02

25/10/02

NFP

City of Perth Combined Trades
Area Enterprise Agreement

City of Perth Trade Workshop,
Osborne Park depot, Roberts
Road

3 June, 1994 - 2 June, 1995 ......................................

AG44/94

3/6/94

74

1512

City of Stirling (Building Maintenance
Section) Enterprise Agreement
(Cancels previous City of Stirling ...
Agreement No. AG156/96.
For prior details, see Vol. 79, Part 2)

Building Maintenance
Section of City of Stirling

1 June, 2000 - 1 Nov., 2000......................................

AG118/00

1/6/00

80

2540

City of Stirling (Building Maintenance
Section) Enterprise Agreement 2001/2004

City of Stirling (Council)

20 Dec., 2001 - 17 Dec., 2004 ..................................

AG267/01

14/2/02

NFP

City of Stirling Mechanical Trades
Agreement March 2003

City of Stirling

1 Mar., 2003 – 1 Mar., 2006.....................................

AG112/03

27/5/03

NFP

City of Stirling Transport Sections
Consent Agreement 1994

City of Stirling

22 Nov., 1994 - 21 Nov., 1996 .................................

AG141/94

22/11/94

NFP

City of Wanneroo, Fleet Maintenance
Services Enterprise Bargaining
Agreement 2001-2004

City of Wanneroo
Fleet Maintenance
Sub-unit

13 July, 2001 - 12 July, 2004 ....................................

AG65/01

13/7/01

NFP

City of Wanneroo Fleet Maintenance
Unit Consent Agreement 1996

The City of Wanneroo

1 Nov., 1996 - 31 Oct., 1998 ....................................

AG90/97

1/5/97

77

CIVENCO/CFMEUW Collective
Agreement 2002

Whole of State

27 Mar., 2002 - 1 Nov., 2002 ...................................

AG59/02

1/5/02

NFP

Cleanaway Technical Services
Brookdale Enterprise Bargaining
Agreement 2000 - The

Cleanaway Technical
Services Waste Treatment Plant, in Waterworks Road, Brookdale

7 Aug., 2000 - 6 Aug., 2003 .....................................

AG185/00

7/8/00

80

3185

Cleanaway Technical

13 May, 1994 ...........................................................

AG32/94

18/5/94

74

1512

Cleanaway Technical Services
Forrestdale Enterprise Bargaining
Agreement 1994 - The

2885

1158

Services Waste Treatment Plant, Forrestdale

Cleanaway Technical Services
Forrestdale Enterprise Bargaining
Agreement 1997 (Replaces
No. AG85/1995)
Cleaners and Caretakers (Metropolitan
Market Trust) Agreement 1967

Cleanaway Technical
Services Waste Treatment Plant, Forrestdale

10 July., 1997 - 9 July., 2000 ....................................

AG134/97

10/7/97

77

1905

Metropolitan Market
Trust

9 Feb., 1967 - 8 Feb., 1970 .......................................

AG9/67

13/3/67

47

288

Cleaners and Caretakers (Government)
General Agreement 2002

Whole of State except
employees employed as
Home Economics Assistants

29 July, 2002 – 31 Dec., 2003 ..................................

AG101/02

29/07/02

NFP

Clelands Cold Stores (Aust) Pty Ltd
(Replaces previous Clelands Cold
Stores ... Agreement No. AG47/01.
For prior details, see Vol. 82, Part 1)

Whole of State

18 Oct., 2002 – 1 July, 2004 .....................................

AG150/02

24/10/02

NFP

Clerks (Accountants Office Australian
Traineeships) Industrial Agreement

Whole of State

6 Apr., 1987 - 15 Oct., 1987.....................................

AG8/87

14/8/87

67

1757

Clerks (Accountants Office Australian
Traineeships) Industrial Agreement

Whole of State

3 July, 1987 - 3 Jan., 1988 ........................................

AG24/87

11/12/84

68

396

Clerks (Accounting - Assistant
Australian Traineeships) Industrial
Agreement

Whole of State

3 Sept., 1987 - 3 Sept., 1988 ....................................

AG27/87

24/12/87

68

1021

Clerks (Commercial Industries
Australian Traineeships) Industrial
Agreement

Whole of State

1 Mar., 1987 - 1 Sept., 1987.....................................

AG3/87

19/6/87

67

1139

Clerks (Commercial Industries
Australian Traineeships) Industrial
Agreement

Whole of State

16 Mar., 1987 - 15 Sept., 1987 .................................

AG9/87

14/8/87

67

1759

Clerks (Commercial Industries
Australian Traineeships) Industrial
Agreement

Whole of State

22 June, 1987 - 22 Dec., 1987 ..................................

AG18/87

11/12/87

68

397

Clerks (Commercial Industries
Australian Traineeships) Industrial
Agreement

Whole of State

21 May, 1987 - 21 Nov., 1987..................................

AG19/87

11/12/87

68

400

Clerks (Commercial Industries
Australian Traineeships) Industrial
Agreement

Whole of State

13 July, 1987 - 13 Jan., 1988 ....................................

AG20/87

11/12/87

68

402

Clerks (Commercial Radio and
Television Broadcasters Traineeship)
Industrial Agreement

Whole of State

21 Aug., 1987 - 21 Feb., 1988 ..................................

AG35/87

24/12/87

68

693

Clerks (Commercial, Retail, Wholesale, Hotels and Motels Clerical
Industrial Traineeships) Agreement

Whole of State

17 Jan., 1988 - 17 Jan., 1989 ....................................

AG7/88

13/5/88

68

1715
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Clerks (Commercial, Retail, Wholesale, Hotels and Motels Clerical
Industrial Traineeships) Agreement

Whole of State

20 Nov., 1987 - 20 Nov., 1988 .................................

AG8/88

13/5/88

68

1430

Clerks (Commercial, Retail, Wholesale, Hotels and Motels Clerical
Traineeships) Agreement

Whole of State

3 Dec., 1987 - 3 Dec., 1988......................................

AG10/88

13/5/88

68

1433

Clerks (Commercial, Retail, Wholesale, Hotels and Motels Clerical
Traineeships) Agreement

Whole of State

17 Jan., 1988 - 16 Jan., 1989 ....................................

AG18/88

23/8/89

69

2677

Clerks (Commercial, Retail, Wholesale, Hotels and Motels Clerical
Traineeships) Agreement

Whole of State

17 Jan., 1988 - 16 Jan., 1989 ....................................

AG19/88

23/8/89

69

2680

Clerks (Commercial, Retail, Wholesale, Hotels and Motels Clerical
Industrial Traineeships) Agreement

Whole of State

17 Jan., 1988 - 16 Jan., 1989. ...................................

AG20/88

23/8/89

69

2684

Clerks (Commercial, Retail, Wholesale, Hotels and Motels Clerical
Industrial Traineeships) Agreement

Whole of State

17 Jan., 1988 - 16 Jan., 1989 ....................................

AG22/88

23/8/89

69

2688

Clerks (Commercial, Social and
Professional Services) Award
Industrial Agreement

Whole of State

23 Mar., 1987 - 23 Sept., 1987 .................................

AG25/87

11/12/87

68

403

Clerks (Commercial, Social and
Professional Services) Award
Industrial Agreement

Whole of State

20 Aug., 1987 - 20 Feb., 1987 ..................................

AG28/87

24/12/87

68

1023

Clerks (Commercial, Social and
Professional Services) Award
Industrial Agreement

Whole of State

1 Oct., 1987 - 1 April, 1988......................................

AG30/87

24/12/87

68

1025

Clerks, (Commercial, Social and
Professional Services) Award
Industrial Agreement

Whole of State

17 Nov., 1987 - 17 May, 1988..................................

AG4/88

12/5/88

68

1718

Clerks (Customs, Shipping and
Forwarding Agents Traineeship)
Industrial Agreement

Whole of State

5 Jan., 1988 - 5 Jul., 1988.........................................

AG9/88

13/5/88

68

1436

Clerks (Grain Handling Australian
Traineeships) Industrial Agreement

The Operations of
Co-operative Bulk
Handling Limited

12 Feb., 1987 - 12 Aug., 1987 ..................................

AG1/87

10/4/87

67

512

Clerks Grain Handling Enterprise
Agreement 1996

Clerical Employees of
Co-operative Bulk
Handling Limited

24 Jan., 1997 - 23 Aug., 1998...................................

AG279/96

28/1/97

77

353

Clerks (Hotels, Motels and Clubs)
Award Industrial Agreement

Whole of State

16 Apr., 1987 - 15 Oct., 1988...................................

AG7/87

14/8/87

67

1761

Clerks (Hotels, Motels and Clubs)
Award Industrial Agreement

Whole of State

6 May, 1987 - 6 Nov., 1987......................................

AG23/87

11/12/87

68

405

Clerks (Hotels, Motels and Clubs)
Award Industrial Agreement

Whole of State

25 Aug., 1987 - 25 Feb., 1988 ..................................

AG34/87

24/12/87

68

1028

Clerks (Manufacturing Industries
Australian Traineeships) Industrial
Agreement

Whole of State

1 Mar., 1987 - 1 Sept., 1987.....................................

AG4/87

17/6/87

67

1141

Clerks (Manufacturing Industry
Australian Traineeships) Industrial
Agreement

Whole of State

1 May, 1987 - 31 Oct., 1987.....................................

AG26/87

11/12/87

68

407

Clerks (Medical Secretary/Receptionist
Australian Traineeships) Industrial
Agreement

Whole of State

14 May, 1987 - 13 Nov., 1987..................................

AG11/87

14/8/87

67

1763

Clerks (National Permanent Management Services) (WA) Saturdays
Agreement

Whole of State

29 Mar., 1989 - 29 Mar., 1994 .................................

AG15/88

30/5/89

69

1957

Clerks (Permanent Building Societies
Australian Traineeships) Industrial
Agreement

Whole of State

18 Sept., 1986 - 17 Mar., 1987.................................

AG5/86

18/9/86

66

1628

Clerks' (Sunday Times) Special
Casual Employees Agreement

Sunday Times Operations

27 Aug., 1990 to 26 Aug., 1995 ...............................

AG4/90

27/8/90

70

3600

Clerks (Timber Industry Australian
Traineeships) Industrial Agreement

Whole of State

1 Nov., 1987 to 1 Nov., 1988 ...................................

AG5/88

12/5/88

68

1721

Clerks (Travel Industry Australian
Traineeships) Industrial Agreement

Whole of State

4 Nov., 1986 to 3 May, 1987....................................

AG8/86

4/11/86

66

1926

Clerks (Western Australian)
Special Casual Employees Agreement

Western Australian
Newspapers

8 Mar., 1990 to 8 Mar., 1995 ...................................

AG15/89

8/3/90

70

1024

Clerks (Wholesale and Retail
Establishments)Award Industrial
Agreement

Whole of State

23 Mar., 1987 to 22 June, 1987 ................................

AG10/87

14/8/87

67

1765

Clerks (Wholesale and Retail
Establishments)Award Industrial
Agreement

Whole of State

13 July, 1987 to 13 Jan., 1988 ..................................

AG17/87

11/12/87

68

409

Clerks (Wholesale and Retail
Establishments)Award Industrial
Agreement

Whole of State

15 June, 1987 to 15 Dec., 1987 ................................

AG21/87

11/12/87

68

411

Clerks (Wholesale and Retail
Establishments)Award Industrial
Agreement

Whole of State

23 Mar., 1987 to 23 Sept., 1987 ...............................

AG22/87

11/12/87

68

413

Clerks (Wholesale and Retail
Establishments) Award Industrial
Agreement

Whole of State

22 Sept., 1987 to 22 Mar., 1988 ...............................

AG29/87

24/12/87

68

695
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Clerks (Wholesale and Retail
Establishments) Award Industrial
Agreement

Whole of State

20 Aug., 1987 to 20 Feb., 1988 ................................

AG31/87

24/12/87

68

697

Clerks (Wholesale and Retail
Establishments) Award Industrial
Agreement

Whole of State

15 July, 1987 to 15 Jan., 1988 ..................................

AG32/87

24/12/87

68

1029

Clerks (Wholesale and Retail
Establishments) Award Industrial
Agreement

Whole of State

22 July, 1987 to 22 Jan., 1988 ..................................

AG33/87

24/12/87

68

699

Clerks (Wholesale and Retail
Establishments)Award Industrial
Agreement

Whole of State

12 Nov., 1988 to 12 May, 1989 ................................

AG6/88

13/5/88

68

1723

Clough WA (Kewdale) Enterprise
Bargaining Agreement 1995

Clough (WA) Facilities
Belmont Avenue, Kewdale

13 July, 1995 - 13 Dec., 1996 ...................................

AG102/95

13/7/95

75

2354

Clough WA (Kewdale) Enterprise
Bargaining Agreement No AG111/97

Clough (WA) Facilities
Kewdale

1 Jan., 1997 - 31 Dec., 1998 .....................................

AG111/97

23/5/97

77

1398

Clough WA (Kewdale) Enterprise
Bargaining Agreement

Whole of State

1 Jan, 1999 - 31 Dec, 2000 .......................................

AG282/98

15/1/99

79

422

Clover Meats and Clover Smallgoods
Enterprise Agreement 1996

Wynne's Pty Ltd t/a
Clover Meats and
Clover Smallgoods

5/7/96 (Wages), 12/7/96 (all other conditions) ..........

AG257/96

24/10/96

76

4506

CMW Design & Construction
Industrial Agreement

Whole of State

28 July, 1999 - 31 Oct., 1999....................................

AG132/99

6/10/99

79

3227

Coastal Contractors/BLPPU and the
CMETU Collective Agreement 2000
(Replaces previous Coastal Contractors ... Agreement No. AG341/1997.
For prior details, see Vol. 80, Part 1)

Whole of State

1 Nov., 1999 - 1Nov., 2002 ......................................

AG197/00

28/8/00

80

4084

Coates Hire Enterprise Bargaining
Agreement 1992

Whole of State

1 Dec., 1992 - 30 Nov., 1993 ...................................

AG18/1992

1/12/92

73

78

Coates Hire Enterprise Bargaining
Agreement 2000
(Replaces previous Coates Hire ...
Agreement No. AG94/1998. For
prior details, see Vol. 80, Part 2)

Whole of State

14 Dec., 2000 - 30 June, 2001 ..................................

AG217/00

14/12/00

81

49

Coastwide Ceilings/CFMEUW
Collective Agreement 2002

Whole of State

11 Apr., 2002 - 1 Nov., 2002....................................

AG63/02

1/5/02

NFP

Coca-Cola Bottlers, Perth
(Performance Improvement)
Enterprise Bargaining Agreement 1992

Whole of State

3 Mar., 1993 - 2 Mar., 1995 .....................................

AG3/93

16/3/93

73

2039

Cochrane's Contracting Services Pty
Ltd Industrial Agreement

Whole of State

2 June 1998 - 31 Oct, 1999.......................................

AG92/98

24/12/98

79

153

Cochrane's Contracting/CFMEUW
Collective Agreement 2001

Whole of State

7 Nov., 2001 - 1 Nov., 2002.....................................

AG220/01

27/11/01

NFP

Cockburn Cement Limited Enterprise
Bargaining Agreement 1998

Russell Road &
Woodmans Point

4 Nov, 1998 - 31 Oct, 2000 ......................................

AG32/99

9/4/99

79

1007

Cockburn Cement Limited
Agreement 1993

Cockburn Cement Limited
main works in Russell
Road & Woodman Point

2 Dec., 1993 - 30 Oct., 1995 ....................................

AG72/93

2/12/93

73

3388

Russell Road, Woodman
and Kwinana

1 Nov., 2001 - 31 Oct., 2004 ....................................

AG13/02

13/3/02

NFP

Cockburn Corporation
Limited t/a Cockburn
Hire

14 Sept., 1994 - 13 Sept., 1995 ................................
No. 1085/2001 (Cockburn Wreckair Hire ceased
to be party to the Agreement) ..................................

AG85/94

19/9/94

74

...

11/06/01

81

1385

Cockburn Hire Engineering Enterprise
Agreement

Cockburn Corporation
Limited t/a Cockburn
Hire (not Pilbara and
Goldfield Region)

9 May, 1996 - 9 May, 1998 ......................................

AG96/96

13/5/96

76

1740

Cockburn Hire Transport Enterprise
Agreement

Cockburn Corporation Ltd
t/a Cockburn Hire

15 Mar., 1995 - 14 Mar., 1997..................................

AG79/95

14/7/95

75

2354

Coflexip Stena Offshore Asia
Pacific Pty Ltd Industrial
Agreement 1997. (Replaces AG46/94)

Whole of State

1 Sept., 1997 - 31 Dec., 1999 ...................................

AG240/97

14/11/97

77

3250

Co-Generation Power Station Project
Agreement 1995

Clough WA - a division
of Clough Ltd.

20 Dec., 1995 - Completion......................................

AG311/95

20/12/95

76

344

Co-Generation Power Station Project
Agreement 1995

Clough WA - a division
of Clough Limited

29 Apr., 1996 - Completion ......................................

AG86/96

29/4/96

76

1309

Colchester Carpet Company/BLPPU
and the CMETU Collective
Agreement 1999
(Cancels previous Colchester
Carpet ... Agreement No. AG151/97.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG195/99

25/2/2000

80

514

Coles Distribution Centre Enterprise
Agreement 1994

Coles Supermarkets
Australia Pty Ltd Distribution Centres

11 Apr., 1995 - 31 May, 1995...................................

AG38/95

11/4/95

75

1556

Cockburn Cement Limited (Enterprise Bargaining) Agreement 2001
No. AG87/01. (Replaces previous
Agreement No. AG293/95.
For prior details, see Vol. 81, Part 2)
(Replaced by Cockburn Cement ...
Agreement No. AG13/02)
Cockburn Cement Limited (Enterprise
Bargaining) Agreement (November) 2001
(Replaces previous Cockburn
Cement ... Agreement No. AG87/01)
Cockburn Hire Engineering Enterprise
Agreement

(91)
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Coles Myer Logistics Pty Ltd Myer
Distribution Centre Carousel Road,
Cannington Site Agreement 1999
(Replaces Myer Stores Limited ...
Agreement 1996 No. AG49/98)

Myer Cannington Distribution Centre, Carousel
Road, Cannington 6017

1 Feb, 1999 - 1 Feb, 2002.........................................

AG63/99

14/5/99

79

1578

Coles Variety City Store Rostering
Agreement 1993

Coles Variety Stores, Perth
City Store, 712 Hay Street
Mall, Perth
Colour Press Pty Ltd

15 Nov., 1993 - 14 Nov., 1994 .................................

AG68/93

19/11/93

73

3391

13 Oct., 1995 - 31 Mar., 1997 ..................................

AG12/96

16/2/96

76

662

Colour Press (Enterprise Bargaining)
Agreement 1997

Whole of State

1 Apr., 1997 - 31 Mar., 2000....................................

AG200/97

31/10/97

77

2888

ColourPress Production Employees
(Enterprise Bargaining) Agreement 2000

ColourPress Pty Ltd

1 Apr., 2000 - 31 Mar., 2003....................................

AG226/00

25/10/00

80

5012

Combined Roofing Industries
Industrial Agreement 1996

Combining Roofing
Industries

5 July, 1996 - 31 July, 1997 ......................................

AG149/96

5/7/96

76

2536

Combined Roofing/BLPPU and the
CMETU Collective Agreement 2000
(Replaces previous Combined
Roofing ... Agreement No. AG. 222/98.
For prior details, see Vol. 80, Part 2))

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG151/00

11/07/00

81

459

Com Al Windows/BLPPU and the
CMETU Collective Agreement 2000
(Cancels previous Com A1 Windows
... Agreements No. AG261/96
& No. AG348/97. For prior details,
see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG88/00

27/04/00

80

1805

Com Al Windows Pty Ltd Agreement
1999. (Replaces AG261/96)

Maddington, WA

1 Sept., 1999 - 31 Aug., 2001...................................

AG175/99

2/12/99

79

3590

Commercial Blasting Industrial
Agreement

Commercial Blasting
Pty Ltd

21 Oct., 1994 - 31 July, 1995....................................

AG131/94

4/11/94

74

2649

Commercial Plasterers Pty Ltd
Industrial Agreement

Whole of State

8 July, 1998 - 31 Oct., 1999 .....................................

AG126/98

14/9/98

78

4001

Commercial Plastering Industrial
Agreement

Whole of State

14 Mar., 1997 - 31 July., 1999..................................

AG81/97

4/6/97

77

1401

Commercial Plumbing Industrial
Agreement

Whole of State

4 Nov., 1996 - 31 July., 1997 ...................................

AG291/96

26/3/97

77

877

Commercial Tile Contractors/BLPPU
and the CMETU Collective
Agreement 1999

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG227/99

29/3/00

80

1070

Community Newspaper Group Ltd
Editorial Enterprise Agreement 1999

Whole of State

9 Feb., 2000 - 1 May, 2002.......................................

AG15/00

9/02/00

80

519

Community Welfare Department
Hostels General Agreement 2002
(Replaces Family and Children’s
Services Enterprise Bargaining
Agreement 2002 No. PSGAG2/2000)

Whole of State

15 July, 2002 – 31 Dec., 2003 ..................................

AG93/02

26/07/02

NFP

Compact Brickpaving & Designer
Landscaping Industrial Agreement

D. Warburton and
J. Warburton t/a
Compact Brickpaving
& Designer Landscaping

15 Sept., 1995 - 31 July, 1997 ..................................

AG167/95

10/10/95

75

Complete Design Interiors/CFMEUW
Collective Agreement 2002

Whole of State

15 Feb., 2002 - 1 Nov., 2002....................................

AG25/02

13/3/02

NFP

Complex Ceilings/CFMEUW
Collective Agreement 2002

Whole of State

17 Oct., 2002 – 1 Nov., 2002 ...................................

AG198/02

4/11/02

NFP

Compressed Contracting/BLPPU
and the CMETU Collective
Agreement 1999
(Replaces previous Compressed
Contracting ... Agreement
No. AG266/97. For prior details,
see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG207/99

24/03/00

80

Cona-Struct / CFMEUW Collective
Agreement 2002

Whole of State

23 Mar., 2002 - 1 Nov., 2002 ...................................

AG55/02

24/4/02

NFP

Concrete Boys Industrial Agreement

Whole of State

29 Nov., 1996 - 31 July, 1997...................................

AG326/96

3/2/97

77

Congregation of The Missionary
Oblates of the Most Holy and
Immaculate Virgin Mary Non Teaching Staff Enterprise Bargaining
Agreement 2000
(Replaces previous Agreement
No. AG59/99. For prior details,
see Vol. 81, Part 2)

Whole of State

31 July, 2001 - 30 June, 2003 ...................................

AG142/01

31/7/01

NFP

Congregation of The Presentation
Sisters of WA Inc. Non-Teaching Staff
Enterprise Bargaining Agreement 2000
(Replaces previous Agreement
No. AG48/99. For prior details, see
Vol. 81, Part 2)

Whole of State

Date of agreement by all parties - 30 June, 2003 .......

AG131/01

31/7/01

NFP

Conital Engineering/BLPPU and the
CMETU Collective Agreement 2000

Whole of State

6 Sept., 2000 - 1 Nov., 2002.....................................

AG222/00

31/10/00

80

5015

Conservation and Land Management
Field Trainees. Agreement No. 1

Any person undertaking
field traineeships as part
of the Australian Traineeship System at the Department of Conservation
and Land Management

13 Jan., 1986 to 13 Jan., 1987 ..................................

AG6/86

24/12/86

67

232

Colour Press Enterprise Bargaining
Agreement 1995
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Consolidated Construction East Perth
Holiday Inn Agreement 1995

Consolidated Constructions Pty Ltd

Commencement - Completion...................................

AG214/95

22/11/95

76

97

Conspect Constructions/BLPPU and the
CMETU Collective Agreement 1999

Wooroloo

1 Mar., 00 - Completion ...........................................

AG93/00

3/05/00

80

1810

CONSPECT CONSTRUCTIONS/
BLPPU and the CMETU Collective
Agreement 2001

Whole of State

10 Jan., 2001 - 1 Nov., 2002.....................................

AG7/01

28/2/01

NFP

Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of Australia (W.A.
Branch)/Chep (Kewdale, WA)
Enterprise Bargaining Agreement 1992

Chep Australia Depot 12
Ballantyne Road, Kewdale

24 May, 1993 - 23 May, 1995...................................

AG24/93

3/6/93

73

1486

Construction Worker Level 1 (Civil
Operations) Aboriginal & Torres
Strait Islander Group Training Association Traineeship Agreement 1997

Trainees of Aboriginal
& Tarres Strait Islander
Group Training
Association

26 May, 1997 - 25 May, 1998...................................

AG128/97

31/7/97

77

1911

Construction Worker Level 2 (General
Construction) Cheeditha Aboriginal
Corporation Traineeship
Agreement 1997

Whole of State

20 Apr., 1998 - 19 Apr., 1999 ..................................

AG269/97

21/5/98

78

2031

Construction Worker Level 2 (General
Construction) Cullarcarbardee
Aboriginal Corporation Traineeship
Agreement 1998

Cullarcarbardee
Aboriginal Corporation

24 Apr, 1999 - 23 Apr, 2000 ....................................

AG43/99

23/4/99

79

1350

Construction Worker Level 2 (General
Construction) Mungullah Community
Aboriginal Corporation Traineeship
Agreement 1999

Mungullah Community

5 Nov., 1999 - 4 Nov., 2000.....................................

AG170/99

16/11/99

79

3593

Construction Worker Level 2 (General
Construction) Manguri Corporation
Inc Traineeship Agreement 1999

Manguri
Corporation Inc

12 Jan, 1999 - 12 Jan, 2000 ......................................

AG8/99

29/3/99

79

1011

Construction Worker Level 1 Structures)
Bindi Bindi Community Aboriginal
Corporation Traineeship Agreement 1998

Whole of State

1 Apr., 1998 - 3 May, 1999 ......................................

AG56/98

2/6/98

78

2026

Construction Worker Level 2 General
Construction) Bindi Bindi Community
Aboriginal Corporation Agreement 1998

Whole of State

1 Apr., 1998 - 3 May, 1999 ......................................

AG57/98

2/6/98

78

2028

Construction Worker Level 1 Structure
&Fit Out and Finish Midwest Training
Group Traineeship Agreement 1996

Midwest Training Group
Inc

20 June, 1996 - 20 June, 1997 ..................................

AG141/96

20/6/96

76

2167

Construction Worker Level 1 (Fit Out and
Finish) Cheeditha Aboriginal Group
Traineeship Agreement 1996

Whole of State

6 Mar., 1997 - 5 Mar., 1998 .....................................

AG5/97

6/3/97

77

635

Construction Worker Level 2 (General
Construction) Cheeditha Aboriginal
Corporation Traineeship Agreement 1997

Whole of State

20 Apr. 1998 - 19 Apr. 1999 ....................................

AG269/97

21/5/98

78

2031

Construction Worker Level 1 (Fit Out
and Finish) Mallingbar Aboriginal
Corporation Traineeship Agreement 1996

Whole of State

6 Mar., 1997 - 5 Mar., 1998 .....................................

AG4/97

5/3/97

77

637

Construction Worker Level 1 (Fit Out
and Finish) Mirima Aboriginal Corporation Traineeship Agreement 1996

Whole of State

6 Mar., 1997 - 5 Mar., 1998 .....................................

AG2/97

5/3/97

77

640

Construction Worker Level 1 (Fit Out
and Finish) Ngurra Constructions
Traineeship Agreement 1996

Whole of State

6 Mar., 1997 - 5 Mar., 1998 .....................................

AG3/97

5/3/97

77

643

Construction Worker Level 1 (Structure/
Fit Out and Finish) Manguri Corporation
Traineeship Agreement 1997

Trainees at The Manguri
Corporation Inc

20 May., 1997 - 20 May., 1998.................................

AG99/97

20/5/97

77

1406

Construction Worker Level 1
(Structures/Fit Out and Finish)
Western Australia Aboriginal Torres
Strait Islander Training Company Inc

Western Australia Aboriginal
Torres Strait Islander Group
Training Company Inc

19 June., 1997 - 18 June., 1998 ................................

AG117/97

8/7/97

77

1914

Construction Worker Level 1 (Structures)
Swan Valley Nyungah Community Traineeship Agreement 1996

Swan Valley Nyungah
Community Aboriginal
Corporation

18 Apr., 1996 - 17 Apr., 1997 ..................................

AG65/96

3/4/96

76

949

Construction Worker Level 1 (Structures)
Swan Valley Nyungah Community
Traineeship Agreement 1997
Construction Workers Level 2 (General
Construction) Swan Valley Nyungah
Community Traineeship Agreement 1997

Whole of State

17 Sept., 1997 - 16 Sept.,1998 .................................

AG154/97

17/9/97

77

2585

Whole of State

30 July., 1997 - 29 July., 1998 ..................................

AG144/97

21/8/97

77

2240

Construction Worker Level (Structures)
Cullacarbardee Aboriginal Corporation
Traineeship Agreement 1997

Whole of State

21 July., 1997 - 20 July., 1998 ..................................

AG143/97

21/8/97

77

2237

Construction Worker Level 1 (Structures)
Wongatha Wonganarra Aboriginal
Corporation Traineeship Agreement 1998

Whole of State

6 Oct., 1998 - 5 Oct., 1999.......................................

AG96/98

30/10/98

78

4005

Cooktown Constructions Industrial
Agreement

Cooktown Constructions
Pty Ltd

26 Sept., 1995 - 31 July, 1997 ..................................

AG243/95

22/11/95

76

100

Country High School Hostels Authority
Residential College Ancillary Staff
Agreement 2002

Country High School Hostels
Authority

18 June, 2002 – 31 Dec., 2003..................................

AG84/02

09/07/02

NFP

Courtesy Builders Cleaners/BLPPU
and the CMETU Collective
Agreement 2001

Whole of State

1 May, 2001 - 1 Nov., 2002......................................

AG85/01

31/5/01

NFP
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Coventry Group Ltd trading as Hot
Mix Or Bitumen Emulsions
Cannington (Enterprise
Bargaining) Agreement 2000
(Cancels previous Coventry Group
... Agreements No. AG58/1994;
No. AG312/1995 & No. AG26/1998.
For prior details, see Vol. 80, Part 1)

Cannington Operation
Bickley Road

30 Aug., 2000 - 31 Dec., 2002..................................

AG155/00

30/8/00

80

Coventrys - Transport Division Enterprise
Bargaining Agreement 2002
(Replaces and Cancels previous Coventrys Transport … Agreement 1999 No. AG174/99.
For prior details, see Vol. 82, Part 2)

Whole of State

28 Feb., 2003 – 30 Sept., 2005 .................................

AG307/03

28/02/03

NFP

CPS Painting Contractors Industrial
Agreement

Whole of State

19 Dec., 1997 - 31 Oct., 1999 ..................................

AG297/97

21/1/98

78

608

Craig & Taylor Formwork Industrial
Agreement

Whole of State

14 Jan., 1998 - 31 Oct., 1999....................................

AG14/98

7/4/98

78

1632

Craig & Taylor Formwork (1981)
Industrial Agreement

Cartledge Holdings Pty
Ltd t/a Craig & Taylor
Formwork (1981)

21 Sept., 1995 - 31 July, 1997 ..................................

AG241/95

22/11/95

76

102

Craig & Taylor Formwork/CFMEUW
Collective Agreement 2002

Whole of State

1 Feb., 2000 - 1 Nov., 2002......................................

AG62/02

1/5/02

NFP

Cranberries and SDA Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG166/02

18/11/02

NFP

Crane Aluminium Systems Balcatta
Enterprises Agreement 2000

Crane Enfield Pty Ltd T/A
Crane Aluminium Systems
at 12 Cressall Road,
Balcatta WA 6021

1 Nov., 2000 - 30 April, 2002...................................

AG3/01

29/01/01

81

Creative and Therapy Activities Disabled
Group Inc Enterprise Bargaining
Agreement 2000
(Replaces previous Creative and
Therapy ... Agreement No. AG185/99.
For prior details, see Vol. 81 Part 2)

Whole of State

30 Mar., 2001 - 29 Mar., 2003 .................................

AG252/00

2/4/01

NFP

Creative Roofing/BLPPU and the
CMETU Collective Agreement 1999
(Cancels previous Creative Roofing
... Agreement No. AG 233/98.
For prior details, see Vol. 79, Part 2)
Creative Roofing Industrial Agreement

Whole of State

1 Nov, 1999 - 1 Nov, 2002.......................................

AG203/99

21/03/00

80

4090

464

1081

Whole of State

28 Oct, 1998 - 31 Oct, 1999 .....................................

AG242/98

17/12/98

79

160

Crown Roofing Industrial Agreement

Stratton Creek Pty Ltd
t/a Crown Roofing

14 Sept., 1995 - 31 July, 1997 ..................................

AG227/95

22/11/95

76

103

Crown Roofing Industrial Agreement

Whole of State

18 Dec, 1998 - 31 Oct, 1999 ....................................

AG276/98

16/3/99

79

1014

Crown Roofing/BLPPU and the
CMETU Collective Agreement 2000

Whole of State

11 Sept., 1999 - 1 Nov., 2002...................................

AG210/00

11/9/00

80

4672

CSBP & Farmers Ltd Agreement 1991

Whole of State

27 Nov., 1991 - 26 Nov., 1992 .................................

AG1/1992

27/11/91

72

1047

CSR Building Materials (WA) Enterprise
Agreement 1999
(Cancels CSR Gyprock ... Agreement 1997 No.AG285/97)

Welshpool, WA

23 July, 1999 - 23 Oct., 2001....................................

AG154/99

26/11/99

79

3595

CSR Building Materials (WA) Enterprise
Agreement 2001

21 Sheffield Road,
Welshpool, WA

23 Oct., 2001 - 23 Oct., 2003 ...................................

AG248/01

14/2/02

NFP

CSR Gyprock Bradford Ltd (WA)
Enterprise Agreement, 1995
Winning With Teams

CSR Gyprock Bradford
Ltd (WA)

10 Apr., 1995 - 10 Apr., 1997 ..................................

AG92/95

6/9/95

75

2730

C S Perrott Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999..................................
No. 793/2001 (Carl Anthony George and Sandra
Lee Perrott t/a C & S Perrott ceased to be party
to the Agreement)....................................................

AG191/97

1/10/97

77

2588

...

9/05/01

81

1182

CSR Humes Welshpool Enterprise
Agreement November 1994/1995
(Replaces No. AG39/93)

CSR Limited t/a
CSR Humes Pty Ltd

21 Nov., 1994 - 20 Nov., 1995 .................................

AG24/95

9/3/95

75

899

CSR Limited - Cottesloe Refinery
(Enterprise Bargaining)
Agreement 1993

CSR Limited Sugar
Refining operations
Mosman Park and
North Fremantle

14 July, 1993 - 19 Jan., 1994 ....................................
No. 896/2001 (CSR Limited ceased to be party
to the Agreement)....................................................

AG27/93

14/7/93

73

2039

...

25/06/01

81

1386

CSR Limited - Cottesloe Refinery
(Enterprise Bargaining) Agreement
1994

CSR Limited Sugar
Refining operations
Mosman Park and
North Fremantle

25 Oct., 1994 - 19 Jan., 1996....................................

AG103/94

4/11/94

74

2651

CSR Ltd Gyprock Bradford
Welshpool Enterprise Bargaining
Agreement 1993
(Replaces No. AG23/92)

CSR Ltd Gyprock
Bradford Operations,
21 Sheffield Road,
Welshpool

17 Jan., 1994 - 16 Jan., 1995 ....................................

AG77/93

17/1/94

74

224

CSR Sugar Cottesloe Refinery
Enterprise Agreement 1996
Cullity Timbers Pty Ltd (Country
Stores) Enterprise Bargaining
Agreement 1999 No. AG84/99
(Replaced by WESFI Manufacturing
Pty Ltd (Cullity Timbers Country
Stores) Enterprise Bargaining
Agreement 2001-2003. For prior
details, see Vol. 81, Part 2)

CSR Limited, Mosman
Park

21 Jan., 1996 - 31 Oct., 1997....................................

AG10/96

2/2/96

77

3258

CTS Mechanical and Electrical Enterprise
Bargaining Agreement 2002

CTS Mechanical and Electrical

1 Apr., 2002 – 30 June, 2003....................................

AG65/02

10/07/02

NFP

Cultural Centre General Agreement 2002
(Replaces Ministry for Culture & the
Arts Enterprise Agreement 1998 and
Ministry for Culture & the Arts
ALHMWU Enterprise Bargaining
Agreement 2000 No. AG2/01)

Whole of State

15 July, 2002 – 31 Dec., 2003 ..................................

AG92/02

26/07/02

NFP
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Culunga Aboriginal Community
School (Enterprise Bargaining)
Agreement 2002

Culunga School Aboriginal
Corporation

20 June, 2002 - 18 June, 2004 ..................................

AG72/02

24/6/02

NFP

Cutting Concrete/BLPPU Collective
Agreement 2001

Whole of State

6 Apr., 2001 - 1 Nov., 2002......................................

AG63/01

11/5/01

NFP

CW Stevens Industrial Agreement

Whole of State

4 May, 1999 - 31 Oct., 1999....................................

AG76/99

17/6/99

79

1925

D & G Hoist Hire Industrial
Agreements

Whole of State

19 May, 1999 - 31 Oct., 1999...................................

AG97/99

6/10/99

79

3231

D&G Projects Asbestos Eradication
Industrial Agreement

D&G Projects Pty Ltd

8 Dec., 1994 - 7 Dec., 1996......................................

AG154/94

8/12/94

75

89

D & L Access/BLPPU Collective
Agreement 2001

Whole of State

20 Apr., 2001 - 1 Nov., 2002....................................

AG76/01

31/5/01

NFP

Danica Carpentry/BLPPU and the
CMETU Collective Agreement 2000
(Cancels previous Danica Carpentry
... Agreement No. AG175/97.

Whole of State

1 Nov., 1999 - 1 Nov., 2002 .....................................

AG26/00

18/04/00

80

Davro Commercial Furniture BLPPU
and the CMETU Collective
Agreement 2001

Whole of State

19 Apr., 2001 - 1 Nov., 2002....................................

AG71/01

14/5/01

NFP

Dawson AOC- Water Services Pty Ltd
Mechanical and Electrical Maintenance
Enterprise Bargaining Agreement 1996

Whole of State

19 Sept., 1996 - 18 Sept., 2001 ................................

AG115/96

9/10/96

76

4520

Dawson AOC Water Services Pty Ltd
Mechanical and Electrical Maintenance
Enterprise Bargaining Agreement 1996
Amended Agreement 1998

Whole of State

1 July, 1998 - 1 Jan., 1999 ........................................

AG100/98

31/8/98

78

3666

Dawson AOC Water Services Pty Ltd
Mechanical and Electrical Maintenance Enterprise Bargaining Agreement 1996 Amended Agreement 1999

Whole of State

18 April, 2000 - 1 Jan., 2000 ....................................

AG10/00

18/4/00

80

1821

Dawson AOC Water Services Pty Ltd
Mechanical and Electrical Maintenance
Enterprise Bargaining Agreement 1996
Amended Agreement 2001

Whole of State

Subclause (1) of Clause 15 Wages, 1 Jan., 2001........
and Subclause (2), 1 July, 2001 - 1 Jan., 2002

AG34/01

14/3/01

NFP

Dawson AOC Water Services Pty Ltd
Mechanical and Electrical Maintenance
Enterprise Bargaining Agreement 1996
Amended Agreement 2001(A)

Whole of State

7 December 2001......................................................

AG243/01

7/12/01

NFP

Deckhands (Port Hedland)
Agreement 1978

Port of Port Hedland

30 Oct., 1978 to 29 Oct., 1980 .................................

AG27/78

28/11/78

58

1578

De Frencesch Builders Industrial
Agreement

De Francesch Builder
Pty Ltd

11 Nov., 1994 - 31 July, 1995...................................

AG156/94

8/12/94

75

90

De Frencesch/CFMEUW Collective
Agreement 2002

Whole of State

15 Feb., 2002 - 1 Nov., 2002 ....................................

AG24/02

13/3/02

NFP

Delkey Holding Industrial Agreement

Delkey Holdings

1 Aug., 1995 - 31 July, 1995.....................................

AG63/95

18/5/95

75

1856

Delta Corporation Industrial Agreement

Delta Corporation Ltd

24 Oct., 1994 - 31 July, 1995....................................

AG133/94

10/11/94

74

2946

Delta Corporation Ltd, Herne Hill
Enterprise Bargaining Agreement 1995

Delta Corporation Ltd

29 Apr., 1996 - 31 Aug., 1997..................................

AG91/96

9/5/96

76

1744

Delta Corporation Ltd, Enterprise
Bargaining Agreement 1996

218 Campersic Road
Herne Hill WA

28 Oct., 1996 - 28 Feb., 1998 ...................................

AG289/96

2/5/96

77

1409

Deluxe Earthmoving/BLPPU and the
CMETU Collective Agreement 2000

State of WA

22 Sept, 2000 - 1 Nov., 2002....................................

AG239/00

27/10/00

80

5021

Deluxe Earthmoving Pty Ltd Industrial
Agreement

Deluxe Earthmoving
Pty Ltd

21 May, 1996 - 31 July, 1997 ...................................

AG143/96

20/6/96

76

2170

Department of Conservation
and Land Management
(CALM)

1 April, 1996 - 30 June, 1997....................................

AG101/96

11/6/96

76

1764

C.Y. O'Connor College Miscellaneous
Workers' Agreement 1997 AG276/97
(Cancelled by the following:
Gardeners (Government) … Agreement,
Cleaners and Caretakers (Government) …
Agreement and Catering Employees
… Agreement Nos. AG100/02, AG101/02
& AG106/02. For prior details, see
Vol. 82, Part 1)
C.Y. O'Connor College of TAFE
Engineering Trades Enterprise Bargaining
Agreement 1999 No. AG139/99
(Cancelled by Engineering Trades
Government General Agreement
2002 No. AG2/03. For prior details,
see Vol. 82, Part 2)

1815

Department of Conservation and Land
Management - ALHMWU Enterprise
Agreement 1999 No. AG182/99
(Cancelled by the following:
Gardeners (Government) … Agreement,
Cleaners and Caretakers (Government) …
Agreement and Catering Employees
… Agreement Nos. AG100/02, AG101/02
& AG106/02. For prior details, see
Vol. 82, Part 1)
Department of Conservation and Land
Management - Australian Manufacturing Workers Union Enterprise
Agreement 1996
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Department of Conservation and Land
Management/Automotive, Food,
Metals, Engineering, Printing and
Kindred Industries Union of Workers
- Western Australian Branch Enterprise
Agreement 2000 No. AG138/00
(Cancelled by Engineering Trades
Government General Agreement
2002 No. AG2/03. For prior details,
see Vol. 82, Part 2)
Department of Justice Prison Officers
Enterprise Agreement 2003
(Cancelled the Ministry of Justice
Prison Officers Enterprise Agreement
2000 No. AG271/00)

Whole of State

10 June, 2003 – 8 June, 2005....................................

AG137/03

10/6/03

NFP

Department of Transport (Marine and
Harbours) Construction and Maintenance Enterprise Agreement 1994

Location of Construction
and Maintenance Branch
of Department of Transport
(Marine and Harbours) at
Hillarys Boat Harbour

1 Feb., 1994 - 1., Feb, 1995......................................

AG91/93

22/2/94

74

Dependable Roofing/BLPPU and the
CMETU Collective Agreement 2001
(Replaces previous Dependable ...
Agreement No. AG106/98. For
prior details, see Vol. 81, Part 2)

Whole of State

20 July, 2001 - 1 Nov., 2002 ....................................

AG156/01

9/8/01

NFP

Derek Rowland Concrete Pumping
Industrial Agreement

Whole of State

18 Aug., 1997 - 31 Oct., 1999 ..................................

AG220/97

30/3/98

78

Diploma Construction Industrial
Agreement

Whole of State

8 Jan., 2001 - 1 Nov., 2002 ......................................

AG8/01

28/2/01

NFP

Derek Rowland Pty Ltd/CFMEUW
Collective Agreement 2002

Whole of State

10 Oct., 2002 – 1 Nov., 2002 ...................................

AG194/02

4/11/02

NFP

Design Ceilings/BLPPU Collective
Agreement 1999
(Cancels previous Design Ceilings
... Agreements No. AG9/1994;
No. AG68/96 & No. AG337/97.
For prior details, see Vol. 79, Part 2)

Whole of State

25 Nov., 1999 - 1 Nov., 2002 ...................................

AG200/99

21/3/00

80

Design Commercial Interiors/
BLPPU Collective Agreement 2001

Whole of State

2 May, 2001 - 1 Nov., 2002......................................

AG77/01

31/5/01

NFP

Diamond Blade Sawing/BLPPU
Collective Agreement 1999

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG233/99

8/3/00

80

Diamond Cut Concrete/BLPPU
Collective Agreement
(Replaces previous Diamond Cut
... Agreement No. AG249/98.
For prior details, see Vol. 81, Part 2)

Whole of State

23 May, 2001 - 1 Nov., 2002....................................

AG92/01

14/6/01

NFP

Direct Engineering Services, Malaga,
Sheet Metal Enterprise Bargaining
Agreement 2001
(Replaces previous Direct Engineering
... Agreement No. AG234/00. For prior
details, see Vol. 81, Part 2)

Whole of State

19 Sept., 2001 - 19 Sept., 2003 ................................

AG12/02

5/4/02

NFP

Direct Engineering Services (Burrup
Peninsula) Enterprise Bargaining
Agreement

Direct Engineering Services
Pty Ltd (employees on
Burrup Peninsula )

21 Aug., 1995 - 20 Aug., 1996 .................................

AG173/95

28/9/95

75

Direct Engineering Services (North
West Airconditioning – Port Hedland
Operations) Enterprise Bargaining Agreement
(Replaces previous Direct Engineering
... Agreement No. AG149/00.
For prior details, see Vol. 82, Part 1)

Port Hedland Operations

1 April, 2002 - 31 March, 2004 ................................

AG156/02

18/11/02

NFP

Disability Services Commission (Australian
Liquor, Hospitality and Miscellaneous
Workers’ Union) Enrolled Nurses and
Nursing Assistants Agreement 2003
(Replaces previous Disability Services
Commission …Agreement 1999 AG100/99.
For prior details, see Vol. 82, Part 2)

Whole of State

8 Apr., 2003 – 6 Oct., 2004......................................

AG89/03

17/4/03

NFP

Djooraminda Direct Care Workers'
Industrial Agreement 1998

Whole of State

11 Feb, 1999 - 10 Feb, 2000 .....................................

AG279/98

11/2/99

79

763

DMR Plastering Con tractors Industrial
Agreement

Rezan Pty Ltd t/a DMR
Plastering Contractors

17 Nov., 1994 - 31 July, 1995...................................

AG155/94

6/12/94

75

91

Dongara Demolition Industrial
Agreement

John Williams t/a
Dongora Demolition

21 July, 1995 - 20 July, 1997 ....................................

AG104/95

21/7/95

75

2357

Doric Constructions Pty Ltd Industrial
Agreement

Doric Constructions
Pty Ltd

1 Aug., 1995 - 31 July, 1997.....................................
No. 810/2001 (Doric Construction Pty Ltd
ceased to be party to the Agreement) .......................

AG303/95

10/1/96

76

349

…

11/05/01

81

1386

Doric Constructions Pty Ltd Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG241/97

30/4/98

78

1640

DR & J Building Industrial Agreement

Dean Blackwell and Julie
Blackwell t/a DR &
J Building
Cockburn Sound

13 Oct., 1995 - 31 July, 1997....................................

AG269/95

7/12/95

76

105

15 Nov., 1972 to 14 Nov., 1973 ...............................

AG29/72

30/11/72

52

1146

Dril Con/BLPPU Collective
Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG98/00

19/5/00

80

2548

Drilling & Grouting Services/
CFMEUW Collective Agreement 2001

Whole of State

11 Dec., 2001 - 1 Nov., 2002 ...................................

AG254/01

9/1/02

NFP

DSS Contractors Industrial Agreement

Whole of State

22 April, 1999 - 31 Oct., 1999..................................

AG74/99

17/6/99

79

Duct Fixing Services/CFMEUW Collective
Agreement 2002

Whole of State

29 Oct., 2002 – 1 Nov., 2002 ...................................

AG219/02

20/11/02

NFP

Dredging - Cockburn Cement
(Merchant Service Guild)
(See Appendix X)

(96)
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Ducourt Aluminium/BLPPU and the
CMETU Collective Agreement 2001

Whole of State

20 Sept., 2001 - 1 Nov., 2002...................................

AG192/01

11/10/01

NFP

Dudley Agreement (Industrial
Agreement) 1995

Dudley Pty Ltd

1 May, 1995 - 30 Apr., 1997 ....................................

AG78/95

21/7/95

75

2359

Du Feu Metal Enterprise Bargaining
Agreement 1995

Du Feu Metal, Osborne
Park

1 Sept., 1995 - 31 Aug., 1996...................................

AG174/95

21/9/95

75

2737

Dunmar Airconditioning & Sheetmetal Industrial Agreement

P. Duncan and C. Martyka
t/a Dunmar Airconditioning & Sheetmetal

15 Sept., 1995 - 31 July, 1997 ..................................

AG166/95

10/10/95

75

2970

DYNASTY STONE/CFMEUW
Collective Agreement 2001

Whole of State

21 Jan., 2002 - 1 Nov., 2002.....................................

AG10/02

1/2/02

NFP

Dyno Industries (WA) Pty Ltd Enterprise Bargaining) Agreement 1993

Dyno Industries (WA)
Pty Ltd at Dardanup

21 Oct., 1993 - 20 Oct., 1994 ...................................

AG62/93

21/10/93

73

2954

DYNO Industries (WA) Pty Ltd
(Enterprise Bargaining)
Agreement 1994

DYNO Industries,
Dardanup

24 Oct., 1995 - 30 Sept., 1997..................................

AG170/95

24/10/95

75

3190

Dyno Industries (WA) Pty Ltd
(DIWA) Enterprise Bargaining
Agreement 1997

Whole of State

18 May, 1998 - 30 Sept., 1999..................................

AG65/98

16/6/98

78

2657

Dyno Industries (WA) Pty Ltd (DIWA)
Enterprise Bargaining Agreement 1999

Whole of State

1 June, 2000 - 30 Sept., 2001 ...................................

AG85/00

1/6/00

80

2554

Dyno Industries (WA) Pty Ltd (DIWA)
Enterprise Bargaining Agreement 1999

Whole of State

1 June, 2000 - 30 Sept., 2001 ...................................

AG85/00

1/6/00

80

2554

Dyno Industries (WA) Pty Ltd (DIWA)
Enterprise Bargaining Agreement 2001

Whole of State

5 April, 2002 - 30 Sept., 2003...................................

AG26/02

5/4/02

NFP

Dyson's Packaging Pty Ltd Enterprise
Agreement 1995

Dyson's Packaging
Pty Ltd

8 Nov., 1995 - 7 Nov., 1997.....................................

AG212/95

8/11/95

75

Earthcare (Australia) Pty Ltd/CFMEU
Collective Agreement 2001

Whole of State

11 Dec., 2001 - 1 Nov., 2002 ...................................

AG256/01

09/01/02

NFP

Eastmont Industrial Agreement

Whole of State

7 Nov., 1997 - 31 Oct., 1999 ....................................

AG336/97

10/2/98

78

Eastport Painting/BLPPU and the
CMETU Collective Agreement 2001

Whole of State

31 Oct., 2001 - 1 Nov., 2002 ....................................

AG212/01

20/11/01

NFP

East Spar Project (Varanus Island)
Agreement 1996

60 employees of Clough
Engineering Limited on
Varanus Island

29 Apr., 1996 - Completion ......................................

AG78/96

9/5/96

76

3192

858

1794

Easypave Pty Ltd Industrial Agreement

Easypave Pty Ltd

8 Sept., 1995 - 31 July, 1997 ....................................

AG162/95

10/10/95

75

2971

Edge Maintenance/BLPPU and the
CMETU Collective Agreement 1999

Whole of State

1 Nov., 1999 - 1 Nov., 2002 .....................................

AG247/99

8/3/00

80

1098

Edgell-Birds Eye Manjimup Production Centre (Enterprise Bargaining)
Agreement 1992

Whole of State

21 Sept., 1992 - 30 Sept., 1993 ................................

AG19/1992

31/12/92

73

81

E.D. Oates Pty Ltd Brushware Manufacturing Enterprise Agreement 1997

E.D. Oates Pty Ltd Brushware Manufacturing
Operations at Lionel
Street, Naval Base
Lionel Street,
Naval Base

1 July, 1997 - 30 June, 1999 .....................................

AG294/97

8/1/97

78

614

1 Jul., 2001 - 30 June, 2003 ......................................

AG164/01

10/9/01

NFP

Education Assistants General
Agreement 2002
(Replaces Education Department
... Agreement 2000 No. AG1/01)

Education Department

19 July, 2002 – 31 Dec., 2003 ..................................

AG98/02

31/07/02

NFP

Education Department of Western
Australia (Education Assistants
ALHMWU) Enterprise Bargaining
Agreement 1998
(Varied and Consolidated)
(Replaces previous Agreement 1996,
at 77 WAIG 529. See Vol. 79, Part 2
for prior details)

Education Assistants
employed by the
Minister for Education

26 Nov., 1998 - 31 March, 2000...............................

AG296/96

03/12/98

78

Electrolux Home Products - Spare
Parts and Service Belmont W.A.
Enterprise Agreement 2001 - 2004

1 Frederick Street
Belmont, W.A.

1 July, 2001 - 30 June, 2003 .....................................

AG202/01

2/11/01

NFP

Elevator Technologies Australia Pty
Ltd Enterprise Agreement 2001

Whole of State

1 July, 2001 - 31 Dec., 2003 .....................................

AG183/01

15/2/02

NFP

Elders Limited (Spearwood Wool
Store) Interim Enterprise
Agreement 1994

Employees at Elders
Limited Spearwood
Store, Spearwood W.A.

25 Oct., 1994 - 30 June, 1995...................................

AG122/94

25/10/94

74

2949

Elders Limited (Spearwood Wool
Store) Enterprise Agreement 1994

Spearwood Wool Store,
Spearwood

2 Nov., 1995 - 15 Sept., 1996...................................

AG235/95

2/11/95

75

3194

Elders Limited (Spearwood Wool
Store) Enterprise Agreement 1996

Spearwood Wool Store,
Spearwood

9 Jan., 1997 - 8 Jan., 1999 ........................................

AG332/96

31/1/97

77

357

Electrical Construction and Maintenance
Australia Pty Ltd Enterprise Bargaining
Agreement
(Replaces No. AG295/94. For prior
details, see Vol. 78, Part 1)

Whole of State

1 July, 1996 - 31 Dec., 1997 .....................................

AG295/96

22/11/96

76

4909

E.D. Oates Pty Ltd Brushware Manufacturing Enterprise Agreement 2001
(Cancels previous E.D. Oates
... Agreement No. AG85/99. For
prior details, see Vol. 81, Part 2)

4868

Education Department of Western Australia
Miscellaneous Employees Enterprise
Bargaining Agreement 2000 No. AG1/01
(Replaced by Education Assistants General
Agreement 2002 No. AG98/2002
For prior details, see Vol. 82, Part 1)

(97)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued
Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol. Page

Elite Waterproofing Industrial
Agreement

Dieter Stenglein t/a
Elite Waterproofing

8 Sept., 1995 - 31 July, 1997 ....................................

AG163/95

10/10/95

75

2973

Eltin Boddington Gold Mine,
Agreement 1993

Boddington Gold Mine

4 Jan., 1993 - 31 Dec., 1996 .....................................

C287/93

5/7/93

73

2488

Eltin Boddington Gold Mine
Agreement 1999. (Replaces AG74/97)

Boddington Gold Mine

6 July, 1999 - 24 Feb., 2000 .....................................

AG72/99

22/9/99

79

2824

Eltin Hedges Gold Mine, Agreement 1993

Hedges Gold Mine

31 Mar., 1993 - 31 Dec., 1996..................................

C286/93

5/7/93

73

2487

Eltin Hedges Gold Mine
Agreement 1997.
(Supersedes C40/94 Schedule B)

Hedges Gold Mine
Open Pit Operations

18 Apr., 1997 - 30 June., 1998 .................................

AG73/97

22/4/97

77

1167

Eltin Limited Hedges Gold Mine
Maintenance Agreement

Eltin Limited at
Hedges Gold Mine

11 May, 1995 - 10 May, 1997...................................

AG49/95

17/5/95

75

1857

Eltin Surface Mining Pty Ltd
Boddington Gold Mine Maintenance
Agreement 1996

Eltin Surface
Mining Pty Ltd

19 Aug., 1996 - 18 Feb., 1998 ..................................

AG206/96

27/8/96

76

3886

Email Limited (Major Appliance
Consumer Service Division WA)
Enterprise Agreement 1992

Area occupied by Email
Limited (Major Appliance
Consumer Service Division
WA) Osborne Park

22 Oct., 1992 - 30 June, 1993...................................

AG9/1992

11/12/92

73

84

Email Major Appliances - Belmont
Service Clerical and Shop Assistants
Enterprise Agreement 2000
(Replaces & Cancels previous Emails
Limited Major ... Agreements
No. AG148/1996 & No. AG60/1998.
For prior details, see Vol. 80, Part 2)

Email Limited Major Appliances
1 Frederick Street, Belmont

4 Jan., 2001 - 30 Sept., 2001 ....................................

AG286/00

4/1/01

81

479

Email Limited Major Appliance
Division Consumer Service Division
(WA) Redundancy Agreement 1998

State of WA

24 Nov, 1998 - 1 Sept, 2001.....................................

AG223/98

10/12/98

79

164

Email Major Appliances - Belmont
Service Technicians Enterprise
Agreement 2000

Whole of State

1 Oct., 1999 - 30 June, 2001.....................................

AG137/2000

16/6/00

80

2925

Email Major Appliance Group Osborne Park Service Technicians
Enterprise Agreement 1997

Osborne Park

28 Oct., 1997 - 27 Oct., 1999 ...................................

AG258/97

28/10/97

77

2896

Engine Drivers (Government) General
Agreement 2002

Whole of State

24 June, 2002 – 31 Dec., 2003..................................

AG304/02

24/6/02

NFP

Engine Drivers (Quarries, Sand Pits &
Limestone Quarries) Agreement

State of WA

21 Aug., 1991 to 21 Aug., 1992 ...............................

AG8/91

23/8/91

71

2525

Engine Drivers (Wundowie) Iron
and Steel Industry Agreement 1976

Employees of Wundowie
Iron and Steel

21 May, 1976 to 20 May, 1977.................................

AG46/76

6/10/76

56

1731

Engineering Trades Government
General Agreement 2002
(Cancels the following:
Agriculture Western Australia …
Agreement 2000 No. PSAAG3/01;
Department of Conservation
… Agreement 2000 No. AG138/00;
Department of Transport Enterprise
Agreement 2000 No. PSAAG3/00;
Lower Great Southern Health …
Agreement 1999 No. AG129/00;
CY O’Connor College of TAFE …
Agreement 1999 No. AG139/99;
South East Metropolitan …
Agreement 1999 No. AG141/99;
South Metropolitan College of TAFE
… Agreement 1999 No. AG138/99;
Main Roads Western Australia
… Agreement 2000 No. PSAAG1/00;
Midland TAFE Engineering …
Agreement 1999 No. AG140/99;
West Coast College … Agreement
1999 No. AG142/99)

Whole of State

29 Jan., 2003 – 31 Dec., 2003 ..................................

AG2/03

29/1/03

NFP

Enrolled Nurses and Nursing Assistants
(WA Government Health Services)
Enterprise Agreement 2002
(Replaces the following Agreements:
Enrolled Nurses and Nursing Assistants
Ashburton … Agreement No. AG31/00;
Enrolled Nurses and Nursing Assistants
Avon Health … Agreement No. AG32/00;
Enrolled Nurses and Nursing Assistants
Beverley … Agreement No. AG33/00;
Enrolled Nurses and Nursing Assistants
Boddington … Agreement No. AG34/00;
Enrolled Nurses and Nursing Assistants
Bruce Rock … Agreement No. AG36/00;
Enrolled Nurses and Nursing Assistants
Bunbury … Agreement No. AG37/00;
Enrolled Nurses and Nursing Assistants
Collie … Agreement No. AG38/00;
Enrolled Nurses and Nursing Assistants
Corrigin … Agreement No. AG39/00;
Enrolled Nurses and Nursing Assistants
Cunderdin … Agreement No. AG40/00;
Enrolled Nurses and Nursing Assistants
Dongara … Agreement No. AG41/00;
Enrolled Nurses and Nursing Assistants
Donnybrook … Agreement No. AG42/00;
Enrolled Nurses and Nursing Assistants
Dundas … Agreement No. AG43/00;
Enrolled Nurses and Nursing Assistants
Esperance … Agreement No. AG45/00;
Enrolled Nurses and Nursing Assistants
East Pilbara ... Agreement No. AG44/00;

Whole of State

6 Dec., 1999 - 5 June, 2002 ......................................

AG75/00

20/3/00

NFP
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2 Mar., 1995 - 31 July, 1995.....................................

AG45/95

19/4/95

75

1593

Enrolled Nurses and Nursing Assistants
(WA Government Health Services)
Enterprise Agreement 2002—continued
Enrolled Nurses and Nursing Assistants
Gascoyne … Agreement No. AG46/00;
Enrolled Nurses and Nursing Assistants
Geraldton … Agreement No. AG47/00;
Enrolled Nurses and Nursing Assistant
(Gnowangerup … Agreement No. AG48/00;
Enrolled Nurses and Nursing Assistants
Harvey Yarloop … Agreement No. AG49/00;
Enrolled Nurses and Nursing Assistants
Kalgoorlie-Boulder … Agreement
No. AG50/00;
Enrolled Nurses and Nursing Assistant
Katanning … Agreement No. AG51/00;
Enrolled Nurses and Nursing Assistants
Kellerberrin … Agreement No. AG52/00;
Enrolled Nurses and Nursing Assistants
Kimberley … Agreement No. AG53/00;
Enrolled Nurses and Nursing Assistant
Konjonup … Agreement No. AG54/00;
Enrolled Nurses and Nursing Assistants
Kununoppin … Agreement No. AG55/00;
Laverton … Agreement No. AG56/00;
Enrolled Nurses and Nursing Assistants
Lower Great Southern … Agreement
No. AG57/00;
Enrolled Nurses and Nursing Assistants
Metropolitan … Agreement No. AG20/00;
Enrolled Nurses and Nursing Assistants
Merredin … Agreement No. AG58/00;
Enrolled Nurses and Nursing Assistants
Morawa … Agreement No. AG59/00;
Enrolled Nurses and Nursing Assistants
Mukinbudin .. Agreement No. AG60/00;
Enrolled Nurses and Nursing Assistants
Mullewa … Agreement No. AG62/00;
Enrolled Nurses and Nursing Assistants
Murchison … Agreement No. AG61/00;
Enrolled Nurses and Nursing Assistants
Narembeen … Agreement No. AG63/00;
Enrolled Nurses and Nursing Assistants
Next Step … Agreement No. AG64/00;
Enrolled Nurses and Nursing Assistants
Nickol … Agreement No. AG65/00;
Enrolled Nurses and Nursing Assistants
Northampton … Agreement No. AG66/00;
Enrolled Nurses and Nursing Assistants
North Midland… Agreement No. AG67/00;
Enrolled Nurses and Nursing Assistants
Peel … Agreement No. AG68/00;
Enrolled Nurses and Nursing Assistants
Quairading … Agreement No. AG69/00;
Enrolled Nurses and Nursing Assistants
Ravensthorpe … Agreement No. AG70/00;
Enrolled Nurses and Nursing Assistants
Roebourne … Agreement No. AG71/00;
Enrolled Nurses and Nursing Assistants
Southern … Agreement No. AG72/00;
Enrolled Nurses and Nursing Assistants
Upper Great … Agreement No. AG74/00;
Enrolled Nurses and Nursing Assistants
Vasse Leeuwin … Agreement No. AG75/00;
Enrolled Nurses and Nursing Assistants
Warren … Agreement No. AG76/00;
Enrolled Nurses and Nursing Assistants
Wickham … Agreement No. AG78/00;
Enrolled Nurses and Nursing Assistants
Wyalkatchem-Koorda … Agreement
No. AG79/00;
Enrolled Nurses and Nursing Assistants
Western Health … Agreement No. AG77/00;
Enrolled Nurses and Nursing Assistants
Yalgoo … Agreement No. AG80/00.
Entact Clough Industrial Agreement

Entact Clough Pty Ltd

Entact Clough Industrial Agreement

Entact Clough Pty Ltd

1 Dec., 1995 - 31 July, 1997 .....................................

AG318/95

10/1/96

76

351

E.P.T. Pty Ltd Nelson Point
Development Project (Enterprise
Bargaining) Agreement

Nelson Point Development
Project, Port Hedland

4 Jan., 1993 - Completion........................................

AG18/93

19/4/93

73

1261

Eric Hood Pty Ltd Industrial
Agreement

Whole of State

14 Oct., 1996 - 14 Oct., 1997 ...................................

AG249/96

18/11/96

76

4913

Essential Supermarket of South Perth
and SDA Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG185/02

18/11/02

NFP

Esslemont Geo & Son/BLPPU
and CMETU Industrial Agreement

Whole of State

1 May, 2001 - 1 Nov., 2002......................................

AG69/01

14/05/01

NFP

Eureka Rigging & Scaffolding (Rigging)/
CFMEUW Collective Agreement 2002

Whole of State

6 Feb., 2002 - 1Nov., 2002.......................................

AG17/02

15/3/02

NFP

Eureka Scaffolding and Rigging Service/
BLPPU Collective Agreement 2001

Whole of State

6 Feb., 2002 - 1Nov., 2002.......................................

AG16/02

15/3/02

NFP

European Ceramics Industrial
Agreement

Whole of State

13 Dec., 1996 - 31 July, 1997 ...................................

AG339/96

3/2/97

77

Euro Tiling/CFMEUW Collective
Agreement 2002

Whole of State

7 March, 2002 - 1Nov., 2002....................................

AG36/02

5/4/02

NFP

Evans Enterprises Industrial
Agreement

Whole of State

28 Oct, 1998 - 31 Oct, 1999 .....................................

AG240/98

11/3/99

79

Evans Enterprises/BLPPU and the
CMETU Collective Agreement 2001

Whole of State

14 Feb., 2001 - 1 Nov., 2002 ....................................

AG24/01

8/3/01

NFP
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Everett - Smith & Co. Enterprise
Bargaining Agreement
(Replaces AG133/1995)

Everett - Smith & Co

1 Jan., 1996 - 31 Dec., 1997 .....................................

AG6/97

21/2/97

77

653

Executive Paving Industrial Agreement

Stephen and Elizabeth Young
& Stephen and Oayle Holmes t/a
Executive Paving

17 Nov., 1995 - 31 July, 1997...................................

AG295/95

10/1/96

76

353

Exhaust Services Industry Youth
Traineeship Agreement

Whole of State

12 Sept., 1989 to 11 Sept., 1990...............................

AG14/88

12/9/89

69

2977

Fab's Cabinets/BLPPU and the
CMETU Collective Agreement
2001

Whole of State

15 June, 2001 - 1 Nov., 2002....................................

AG111/01

13/7/01

NFP

FAL and SDA Enterprise Agreement
1994. (Replaces No. AG40/93)

Foodland Associated
Limited

1 May, 1994 - 1 May, 1996 ......................................

AG178/94

20/12/94

75

94

Faulding Healthcare (Western
Australia) Clerical and Administrative
Agreement 1999
(Replaces Clerks' (Wholesale and
Retail Establishments) Award
No. 38/1947 in respect of employees
Covered by it and employed by the
employer)

Premises at Abernethy
Road, Kewdale and
5 Palmer Street, Bunbury

12 May 1999 - 31 Mar, 2000 ....................................

AG77/99

12/5/99

79

1589

Fazform/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

26 July, 2001 - 1 Nov., 2002 ....................................

AG161/01

9/8/01

NFP

FCL Constructions/BLPPU and the
CMETU Collective Agreement 1999
(Replaces the following Agreements:
Fred Mason Bricklaying ...
No. AG137/95 & Fred Mason Contract
... No. AG282/96 & No. AG170/97.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG216/99

24/3/00

80

1104

FE & LE Contractors/BLPPU and the
CMETU Collective Agreement 1999
(Cancels previous FE & LE Contractors
Agreements No. AG327/1995 &
No. AG194/97. For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG231/99

29/2/00

80

529

Festive Poultry Limited Enterprise
Bargaining Agreement 1996

Steggles Ltd t/a Festive
Poultry Limited

1 Mar., 1996 - 28 Feb., 1998 ....................................

AG139/96

16/9/96

76

3888

Fill-Crete WA/BLPPU and the
CMETU Collective Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG200/00

7/9/00

80

4092

Fieldway Enterprises Pty Ltd/BLPPU
and the CMETU Collective
Agreement 2001

Whole of State

6 July, 2001 - 1 Nov., 2002 ......................................

AG106/01

28/6/01

NFP

FIELDWAY ENTERPRISES/CFMEUW
Bricklaying Collective Agreement 2002

Whole of State

12 March, 2002 - 1 Nov., 2002.................................

AG44/02

11/4/02

NFP

FIELDWAY ENTERPRISES/CFMEUW
Collective Wall & Celing Fixing
Agreement 2002

Whole of State

13 March, 2002 - 1 Nov., 2002.................................

AG46/02

11/4/02

NFP

Fieldway Enterprises Wall and Celing/
BLPPU Collective Agreement 2001

Whole of State

21 June, 2001 - 1 Nov., 2002....................................

AG121/01

13/07/01

NFP

Fintern Pty Ltd Enterprise Agreement

Whole of State

4 Oct., 1994 - 3 Oct., 1995.......................................

AG115/94

26/10/94

74

2659

Fintern Pty Ltd Industrial Agreement

Fintern Pty Ltd

1 Aug., 1995 - 31 July, 1997.....................................

AG64/95

18/5/95

75

1859

Fintern Bricklaying Industrial
Agreement

Fintern Pty Ltd

8 Sept., 1995 - 31 July, 1997 ....................................

AG135/95

10/10/95

75

2974

Fintern/BLPPU and the CMETU
Collective Agreement 2000
(Replaces previous Fintern Nominees
... Agreement No. AG213/1997. For
prior details, see Vol. 80, Part 2)

Whole of State

24 Nov., 2000 - 1 Nov., 2002 ...................................

AG267/00

18/12/00

81

97

Fire and Emergency Services Authority
of Western Australia (FESA) Technical
Services Branch (Fleet Maintenance) and
Breathing Apparatus/Hazchem Sections)
Enterprise Bargaining Agreement 1999

State of W.A.

1 Oct., 1999 - 30 Sept., 2001....................................

AG151/99

1/10/99

79

2826

Fire and Emergency Services Authority
of Western Australia (FESA) Technical
Services Branch (Fleet Maintenance Section
and Equipment Maintenance Section)
Enterprise Bargaining Agreement 2002

Whole of State

5 Apr., 2002 - 3 Mar., 2004......................................

AG60/02

17/4/02

NFP

Fire and Rescue Service of Western
Australia Technical Services
Enterprise Agreement

O'Connor Depot

1 May., 1997 - 30 April., 1998..................................

AG100/97

11/6/97

77

1668

Fire Rated Systems/BLPPU and the
CMETU Collective Agreement 2000
(Cancels previous Fire Rated ...
Agreements No. AG176/1995
No. AG228/97. For prior details,
see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG100/00

19/5/00

80

2558

Five Star Ceramics Industrial
Agreement

Whole of State

28 Aug., 1996 - 31 July, 1997...................................

AG238/96

21/10/96

76

4538

FJ & G Contractors Industrial
Agreement

FJ & G Contractors Pty Ltd

14 Sept., 1995 - 31 July, 1997 ..................................

AG223/95

22/11/95

76

106

FJ & G Contractors Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG195/97

7/10/97

77

2902

FLOORING SOLUTIONS/CFMEUW
Collective Agreement 2002

Whole of State

18 July, 2002 – 1 Nov., 2002-11-08..........................

AG105/02

30/07/03

NFP
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Fluor Global Services Power Plant
Maintenance Enterprise Agreement
2000 - 2003
(Replaces previous Fluor Daniel ...
Agreement No. AG156/1999.
For prior details, see Vol. 80, Part 2)

Fluor Global Services

14 Dec., 2000 - 30 June, 2003 ..................................

AG204/00

14/12/00

81

101

Fluor Daniel Plant Services Argyle
Diamond Mine Maintenance
Agreement 1999

Whole of State

5 Mar, 1999 - 5 Mar, 2001 .......................................

AG64/99

23/4/99

79

1353

Fluor Daniel Power & Maintenance
Services Power Plant Maintenance
Enterprise Agreement 1998.
(Cancels No. AG115/97)

Kwinana and Muja
Power Station

5 April, 1998 - 4 July, 1999 ......................................

AG101/98

29/7/98

78

3045

Focus Shopfitters Pty Ltd/BLPPU and
the CMETU Collective Agreement 2000
(Replaces previous Focus Shopfitters
... Agreement No. AG92/1999.
For prior details, see Vol. 80, Part 1)

Focus Shopfittters Pty Ltd
139 Winton Road
Joondalup, WA 6027

26 July, 2000 - 1 Nov., 2002.....................................

AG190/00

28/8/00

80

4098

Foodland Associated Limited Cold
Store Maintenance Employees
Enterprise Bargaining Agreement 1995,
No. AG138/1995

Foodland Associated
Limited, Kewdale

1 July, 1995 - 1 July, 1997 ........................................

AG138/95

8/9/95

75

2739

Foodland Ravensthorp and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG164/02

18/11/02

NFP

Foodys Express and SDA Agreement 2002

Whole of State

12 Feb., 2003 – 30 June, 2005 ..................................

AG216/02

21/2/03

NFP

Formfast Constructions Industrial
Agreement

Whole of State

12 Feb, 1999 - 31 Oct, 1999 .....................................

AG22/99

18/5/99

79

1598

Formstruct Industrial Agreement

Accent Nominees Pty
Ltd t/a Formstruct

23 Nov., 1994 - 31 July, 1995...................................

AG9/95

9/2/95

75

582

Formstruct Industrial Agreement

Accent Nominees Pty
Ltd t/a Formstruct

23 Nov., 1994 - 31 July, 1995...................................

AG9/95

9/2/95

76

680

Forrestfield CBH Grain Silo Construction Project Agreement 1996

Transfield Construction
Pty Ltd, CBH Silos at
Forrestfield

Commencement - Completion...................................

AG328/96

12/2/97

77

658

Forward Engineers Agriculture
Workshop Enterprise Agreement
1999. (Replaces No. AG62/98)

Welshpool, WA

14 Apr., 1999 - 13 Oct., 1999...................................

AG116/99

3/8/99

79

2156

Fowcon Duct Installation Services Pty
Ltd/BLPPU and the CMETU
Collective Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG139/00

19/6/00

80

2943

The FPU and Peters (WA) Ltd Balcatta
Production Employees' Traineeship
Agreement

Peters (WA) Ltd,
Balcatta Operations

18 Nov., 1996 - 18 Nov., 1998 .................................

AG262/96

23/12/96

77

48

Frankipile/BLPPU and the CMETU
Collective Agreement 2000

Whole of State

19 Sept., 2000 - 1 Nov., 2002...................................

AG228/00

17/10/00

80

5029

Frank Peter Longshaw Industrial
Agreement

Frank Peter Longshaw

15 Sept., 1995 - 31 July, 1997 ..................................

AG183/95

10/10/95

75

2977

Fremantle Foundry & Engineering
Co. Pty Ltd Enterprise Bargaining
Agreement 1999
(Replaces AG301/96)

Fremantle, WA

15 April, 1999 - 14 April, 2001.................................

AG163/99

2/12/99

79

3613

Fremantle Hospital Patient Care
Assistants Agreement 1994

Board of Fremantle Hospital
(Fremantle Hospital) and
employees working as
Patient Care Assistant

30 Dec., 1994 - 29 Dec., 1995 ..................................

AG1/95

6/2/95

75

384

Fremantle Port Authority Administrative Agreement 1993

Clerical, Technical and
Administrative Employees
in Fremantle Port Authority

3 Dec., 1993 .............................................................

AG78/93

25/1/94

74

227

Fremantle Steel Fabrication Industrial
Agreement
(Cancels previous Fremantle Steel
... Agreement No. AG7/00. For
prior details, see Vol. 81, Part 2)

Whole of State

14 Feb., 2002 - 1 Nov., 2002 ....................................

AG6/02

13/3/02

NFP

Freo Machinery/BLPPU and the
CMETU Collective Agreement 2001
(Replaces previous Freo ... Agreement
No. AG40/01)

Whole of State

11 Sept., 2001 - 31 July, 2002 ..................................

AG189/01

25/09/01

NFP

Fresh Food Corner Supermarket and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG174/02

18/11/02

NFP

Frimley Nominees Industrial
Agreement

Frimley Nominees
Pty Ltd

23 Aug., 1996 - 31 July, 1997...................................

AG203/96

16/9/96

76

Future Tech/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

30 Mar., 2001 - 1 Nov., 2002 ...................................

AG58/01

3/5/01

NFP

G & P Tagni Concrete Pumping
Industrial Agreement

Whole of State

19 June., 1997 - 31 July., 1999 .................................

AG114/97

8/7/97

77

1917

G & P Tagni Concrete Pumping/
BLPPU Collective Agreement 1999
(Cancels previous G & P Tagni
... Agreement No. AG114/97.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 -1 Nov., 2002......................................

AG252/99

8/3/00

80

1110

Gadsen Rheem (W.A.) Enterprise
Bargaining Agreement

Whole of State

8 Dec., 1992 - 30 June, 1993 ....................................

AG17/1992

24/12/92

73

2042

Gadsden Rheem (W.A.) Enterprise
Agreement

Whole of State

1 Jan., 1994 - 31 Mar., 1995.....................................

AG14/94

9/3/94

74

594

Gaol Officers' Industrial Agreement

Whole of State

1 July, 1994 - 31 Dec., 1997 .....................................

AG64/94

10/8/94

74

1895

(101)
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Gardeners (Government) General
Agreement 2002

Whole of State
except those covered
By the Zoological
Gardens Board

29 July, 2002 – 31 Dec., 2003 ..................................

AG100/02

29/07/02

NFP

Garland Ellas Taylor Pty Ltd Enterprise Bargaining Agreement

Whole of State

1 Jan., 1997 - 31 Dec., 1997 .....................................

AG116/97

4/7/97

77

1673

Gascoyne Trading Workshop Enterprise Bargaining Agreement 1994

Gascoyne Trading Pty
Ltd Workshop Operation

4 Jan., 1994 - 3 Jan., 1995 ........................................

AG89/94

21/1/94

74

228

G Construction Engineering Industrial
Agreement

Paddison Pty Ltd t/a
G Construction Engineering

20 Oct., 1995 - 31 July, 1997....................................

AG270/95

7/12/95

76

108

GEC Avery Australia Limited Enterprise Bargaining Agreement 1995

GEC Avery

1 Aug., 1995 - 31 July, 1997.....................................

AG118/95

8/8/95

75

2532

Gemini Formwork Industrial
Agreement

Apollo Holdings Pty Ltd
t/a Gemini Formwork

8 Sept., 1995 - 31 July, 1997 ....................................

AG144/95

10/10/95

75

2978

Gemini Formwork/BLPPU and the
CMETU Collective Agreement 2000
(Replaces previous Gemini Formwork ... Agreement No. AG5/98.
For prior details, see Vol. 80, Part 1)

Whole of State

16 Oct., 2000 - 1 Nov., 2002....................................

AG247/00

8/11/00

80

5036

Gemstate Scaffolding/BLPPU
Collective Agreement 2000
(Cancels TK Scaffolding Industrial
Agreement No. AG234/98. For
prior details, see Vol. 79, Part 2)

Whole of State

10 May, 2000 - 9 May, 2002 ....................................

AG134/00

2/6/00

80

2562

Geo A. Esslemont & Son Industrial
Agreement

C.H. Day & Co Pty Ltd t/a
Geo A. Esslemont & Son

14 Oct., 1994 - 31 July, 1995....................................

AG126/94

4/11/94

74

2660

Geo A. Esslemont & Son Industrial
Agreement

C.H. Day & Co Pty Ltd t/a
Geo A. Esslemont & Son

18 Oct., 1995 - 31 July, 1997....................................

AG277/95

7/12/95

76

109

Geo A. Esslemont & Son Industrial
Agreement

Whole of State

25 Nov., 1997 - 31 Oct., 1999 ..................................

AG376/97

16/6/98

78

2696

Geraldton Brickworks Pty Ltd
Enterprise Agreement 2000
(Replaces previous Geraldton
Brickworks ... Agreement
No. AG99/98. For prior details,
see Vol. 80, Part 1)

Geraldton Brickworks
Pty Ltd at Bootenal

24 May, 2000 - 30 June, 2002 ..................................

AG158/00

25/7/00

80

3195

Geraldton Building Company
Holiday Village - Newman
Industrial Agreement

Geraldton Building
Company

30 Apr., 1996 - 31 July, 1997 ...................................

AG127/96

10/6/96

76

1825

Geraldton Building Company Lawson
Apartments Industrial Agreement

Geraldton Building
Company

30 Apr., 1996 - 31 July, 1997 ...................................

AG123/96

10/6/96

76

1825

Geraldton Building Co Pty Ltd
Construction Site Agreement

Whole of State

16 Mar., 1998 - 1 Apr., 1998....................................

AG13/98

30/4/98

78

1645

Geraldton Meat Export Pty Ltd AMIEU
Processing Agreement (2002)

Geraldton Plant

1 Aug., 2002 – 1 Aug., 2003 ....................................

AG143/02

20/11/02

NFP

GFS/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

16 Feb., 2001 - 1 Nov., 2002....................................

AG28/01

27/3/01

NFP

GFWA Industrial Agreement 1996

SIF Enterprise
Bachy t/a GFWA

31 July, 1996 - 31 July, 1997 ....................................

AG204/96

16/9/96

76

3891

Gilbarco Aust. Ltd (Perth) Enterprise
Agreement 1996.
(Replaces AG134/1974)

Gilbarco Aust. Ltd,
Belmont

14 Aug., 1996 - 13 Aug., 1998 .................................

AG179/96

14/8/96

76

3893

Gilbarco Aust. Ltd. (Western Australian
Branch) Registered Agreement 1998

Whole of State

15 Aug, 1998 - 14 Aug, 2000 ...................................

AG15/99

28/5/99

79

1602

Gilchris/BLPPU and the CMETU
Collective Agreement 1999
(Cancels previous Gilchris Industrial
Agreement No. AG7/98. For prior
details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG248/99

8/3/98

80

1115

Glassmasta Systems Pty Ltd/BLPPU
and the CMETU Collective
Agreement 2001

Whole of State

7 May, 2001 - 1 Nov., 2002......................................

AG83/01

31/5/01

NFP

Glassmasta Systems Pty Ltd/BLPPU
Collective Agreement 2001

Whole of State

1 May, 2001 - 1 Nov., 2002......................................

AG84/01

31/5/01

NFP

Glass Power/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

19 Apr., 2001 - 1 Nov., 2002....................................

AG68/01

14/5/01

NFP

Glass Works/BLPPU and the CMETU
Collective Agreement 1999
(Cancels previous Glass Works
Agreements No. AG52/96 &
No. AG7 of 1999. For prior details,
see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 11 Nov, 2002....................................

AG249/99

8/3/00

80

Glen Forrest Supermarket and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG171/02

18/11/02

NFP

Glen Ross Bricklaying Industrial
Agreement

Glen Ross Bricklaying

1 Aug., 1995 - 31 July, 1997.....................................

AG65/95

18/5/95

75

Geraldton Regional College Miscellaneous
Workers' Agreement 1997 AG278/97
(Cancelled by the following:
Gardeners (Government) … Agreement,
Cleaners and Caretakers (Government) …
Agreement and Catering Employees
… Agreement Nos. AG100/02, AG101/02
& AG106/02. For prior details, see
Vol. 82, Part 1)

(102)
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Glen Ross Bricklaying Industrial
Agreement

Glen Ross, Rick Bate
and Paul Anderson t/a
Glen Ross Bricklaying

29 Nov., 1995 - 31 July, 1997...................................

AG305/95

10/1/96

76

354

Glen Ross Bricklaying Industrial
Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999..................................

AG187/97

1/10/97

77

2592

Global Electrotech Pty Ltd (GE) Enterprise
Bargaining Agreement 2003

Global Electrotech Pty Ltd

1 Jan., 2003 – 30 June, 2003.....................................

AG20/03

10/2/03

NFP

Global Installations Pty Ltd Industrial
Agreement

Whole of State

18 Dec., 1997 - 31 Oct., 1999...................................

AG349/97

25/2/98

78

Globe Meats Bellevue Enterprise
Agreement 2001

Whole of State

13 July, 2001 - 1 Jan., 2004 ......................................

AG53/01

13/7/01

NFP

Globe Meats Bellevue Enterprise
Agreement 1997

Whole of State

Commencement - Completion...................................

AG129/97

14/07/97

77

1919

GMF Contractors/BLPPU and the
CMETU Collective Agreement 2000

State of WA

24 Nov., 2000 - 1 Nov., 2002 ...................................

AG253/00

24/11/00

80

5398

GMF Contractors Industrial
Agreement

GMF Contractors
PTY Ltd

27 Feb., 1996 - 31 July, 1997....................................

AG62/96

17/4/96

76

1313

GN Conform/BLPPU and the CMETU
Collective Agreement 1999
(Replaces G & N Con-Form Industrial
Agreements No. AG7/96 &
No. AG203/97. For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 .....................................

AG192/99

21/3/00

80

1126

Golden Egg Farms’ (Food Preservers)
Agreement 2002 -The
(Replaces and Cancels previous Golden
Egg ... Agreement 2000 - The, No. AG38/01.
For prior details, see Vol. 82, Part 2)

Golden Egg Farm
Employees

14 Oct., 2002 – 13 Jan., 2004 ...................................

AG23/03

4/3/03

NFP

Goninan WA Division Bassendean
Enterprise Bargaining Agreement

Establishment of
A. Goninan and Co.
Limited (WA Division)
operations, Bassendean

1 Sept., 1993 - 28 Feb., 1995....................................

AG48/93

1/9/93

73

Goodman Fielder Consumer Foods Ltd
(Western Australia) Enterprise Agreement 2002
(Replaces and Cancels Meadow Lea
Foods Ltd (Western Australia) Enterprise
Agreement 1998 No. AG133/99.)

Goodman Fielder Consumer
Foods Ltd, State of Western
Australia

4 Mar., 2003 – 31 May, 2004 ...................................

AG24/03

4/3/03

NFP

GOODMAN FIELDER CONSUMER
FOODS (Canningvale) Enterprise
Agreement 2001/2003
(Replaces Meadow Lea Foods …
Agreement No. AG104/01 in so far as
it applies to the Canningvale site.)

Whole of State

21 June, 2002 – 30 Nov., 2003 .................................

AG86/02

2/7/02

NFP

Good Samaritan Industries Supported
Employees Industrial Agreement
(Replaces previous Good Samaritan ...
Agreement, No. AG11/97.
For prior details, see Vol. 82, Part 2)

Whole of State

14 Apr., 2003 - 12 Apr., 2006 ..................................

AG105/03

14/04/03

NFP

Good Samaritan Industries Industrial
Agreement 2001
(Replaces previous Good Samaritan
... Agreement No. AG172/99. For
prior details, see Vol. 81, Part 2)

Whole of State

19 Dec., 2001 - 1 Oct., 2002 ....................................

AG245/01

19/12/01

NFP

Gonzo's Glass and Aluminium/
BLPPU and the CMETU Collective
Agreement 2001

Whole of State

3 Aug., 2001 - 1 Nov., 2002 .....................................

AG162/01

29/8/01

NFP

Gordon & Gotch Limited Enterprise
Bargaining Agreement 1996

Gordon & Gotch
Limited

31 Jan., 1996 - 31 Jan., 1997 ....................................

AG35/96

4/4/96

76

958

Gordon & Gotch Limited Enterprise
Bargaining Agreement, 1997

Whole of State

1 Feb., 1997 - 31 Jan., 1999......................................

AG43/97

7/3/97

77

660

Government School Administrators'
Enterprise Agreement 1996

Education Department
of Western Australia

6 Mar., 1996 - 6 Mar., 1998 .....................................

AG81/96

16/5/96

76

1834

Government School Teachers'
Enterprise Agreement 1996

Education Department
of Western Australia

6 Mar., 1996 - 6 Mar., 1998 .....................................

AG82/96

16/5/96

76

1842

Governor's Establishment Gardening
Staff Enterprise Agreement 1995

Official Secretary to His
Excellency the Governor
of Western Australia

13 Mar., 1995 - 12 Oct., 1996 ..................................

AG47/95

13/4/95

75

1594

Governor's Establishment Gardening
Staff Enterprise Agreement 2002-2003
(Replaces previous Governor's
Establishment ... Agreement
No. AG188/99. For prior details,
see Vol. 81, Part 2)

Whole of State

11 Jan., 2002 - 5 Jan., 2004 ......................................

AG237/01

11/1/02

NFP

Graceville Women's Centre - Salvation
Army Industrial Agreement 2002
(Replaces previous Graceville Women's
... Agreement No. AG17/00. For prior
details, see Vol. 81, Part 2)

Graceville Women's
Centre

29 May, 2002 - 28 May, 2003...................................

AG66/02

29/5/02

NFP

Grain Handling (Maintenance
Workers) Enterprise Agreement 1994

Whole of State

3 Feb., 1994 - 18 June, 1996.....................................

AG8/94

9/2/94

74

594

Grant Electrical Industries Pty Ltd
Enterprise Bargaining Agreement

Grant Electrical
Industries Pty Ltd

15 Dec., 1993 - 1 Jan., 1995 .....................................

AG60/93

24/12/94

74

83

Grant Electrical Redundancy
Agreement 1994

Grant Electrical
Industries Pty Ltd

4 Aug., 1994 - 1 Jan., 1995.......................................

AG67/94

5/8/94

74

1899

GRANWOOD FLOORING/CFMEUW
Collective Agreement 2002

Whole of State

12 Mar., 2002 - 1 Nov., 2002 ...................................

AG45/02

11/4/02

NFP

(103)
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Graylands Hospital Security Officers
Agreement 1995

Graylands Hospital

7 Apr., 1995 - 14 Dec., 1995 ....................................

AG113/95

12/10/95

75

2979

GRD Kirfield Limited Industrial
Agreement for the St Georges
Terrace and Victoria Street
Apartment Project

Whole of State

16 Mar., 2001 - 31 Oct., 2002 ..................................

AG49/01

12/4/01

NFP

Greenbushes Mine Maintenance
(Enterprise Bargaining) Industrial
Agreement 1993

Maintenance Employees
at Greenbushes Mine at
Gwalia Consolidated Ltd

23 Dec., 1993 - 22 Dec., 1994..................................

AG51/93

23/12/93

74

Greenmount Formwork/BLPPU
and the CMETU Collective
Agreement 2001

Whole of State

21 Aug., 2001 - 1 Nov., 2002 ...................................

AG175/01

17/9/01

NFP

Gregory's (Earthmoving Contractors)
Subiaco Grandstand Construction
Project Agreement 1994

Gregory's (Earthmoving
Contractors)

Commencement - Completion...................................

AG51/95

16/5/95

75

1875

Gregory's Plumbing & Pipeline
Services Industrial Agreement

Odin Central Services Pty
Ltd t/a Gregory's Plumbing
& Pipeline Services

24 July, 1996 - 31 July, 1997 ....................................

AG194/96

11/9/96

76

3903

Gregory's Plumbing & Pipeline
Services Industrial Agreement

Whole of State

11 Dec, 1998 - 31 Oct, 1999 ....................................

AG269/98

2/2/99

79

435

Griffiths Taylor Retaining Wall &
Bricklaying Industrial Agreement

Whole of State

16 Sept, 1998 - 31 Oct, 1999....................................

AG182/98

17/12/98

79

165

Gromark Packaging Pty Ltd Kewdale
Plant Enterprise Agreement 1995

Gromark Packaging Pty
Ltd (Kewdale Plant)

1 June, 1995 - 30 June, 1996 ....................................

AG128/95

3/10/95

75

2742

Groundwater Control Pty Ltd/BLPPU
and the CMETU Collective
Agreement

Whole of State

11 Sept., 2001 - 1 Nov., 2002...................................

AG188/01

25/9/01

NFP

Ground Water Control (1974)
Industrial Agreement

Jason Nominees Pty Ltd
as trustees for the Jason
Unit Trust t/a Ground
Water Control (1974)

6 Dec., 1995 - 31 July, 1997.....................................

AG317/95

10/1/96

76

356

Ground and Foundation Supports
Industrial Agreement

Ground and Foundation
Supports Pty Ltd

1 Nov., 1996 - 31 July, 1997 ....................................

AG95/95

1/11/96

76

4540

Ground and Foundation Supports
Industrial Agreement

Whole of State

8 May, 1998 - 31 Oct., 1999.....................................
No. 939/2000 (Ground and Foundation Supports
Pty Ltd ceased to be party to the Agreement) .........

AG87/98

30/10/98

78

4008

...

19/7/00

80

3038

Group Training - Perth (Inc)
Agreement 1998

Whole of State

1 Jan.,1998 - 31 Dec., 1999 ......................................

AG34/98

21/5/98

78

2052

Grove Construction Service Pty Ltd
Industrial Agreement

John Holland Construction
Council House Perth Site

16 July, 1998 - 31 Oct., 1999....................................

AG130/98

13/11/98

78

4587

Guildford Grammar School Enterprise Agreement 1996
(Replaces AG11/1995)

Guildford Grammar
School

1 Jan., 1996 - 31 Dec., 1997 .....................................

AG60/96

12/3/96

76

684

Hairdressing SDA - Carl Ridolfo
Pty Ltd T/A Ridolfo Hair Design
Enterprise Agreement 2000

State of WA

15 Dec., 2000 - 31 May, 2001 ..................................

AG282/00

15/12/00

81

121

Hairdressing SDA - Carl Ridolfo
Pty Cheveux by Anthony Pty Ltd
T/A Cheveux by Anthony
Enterprise Agreement 2000

State of WA

15 Dec., 2000 - 31 May, 2001 ..................................

AG279/00

15/12/00

81

122

Hairdressing SDA - Coffiano
Holdings Pty Ltd T/A Studio
Picasso Enterprise Agreement 2000

State of WA

15 Dec., 2000 - 31 May, 2001 ..................................

AG278/00

15/12/00

81

123

Hairdressing SDA - Grand Court
Corp Pty Ltd Enterprise
Agreement 2000

State of WA

15 Dec., 2000 - 31 May, 2001 ..................................

AG277/00

15/12/00

81

124

Hairdressing SDA - Joanne Steel
T/A Jo's for Hair Enterprise
Agreement 2000

State of WA

15 Dec., 2000 - 31 May, 2001 ..................................

AG283/00

15/12/00

81

125

Hairdressing SDA - Judith Clarke
T/A Distinctions Hair Design
Enterprise Agreement 2000

State of WA

15 Dec., 2000 - 31 May, 2001 ..................................

AG281/00

15/12/00

81

126

Hairdressing SDA - Luciano's Hair
Fashion for Men Enterprise
Agreement 2000

State of WA

15 Dec., 2000 - 31 May, 2001 ..................................

AG276/00

15/12/00

81

128

Hairdressing SDA - Starra Pty Ltd
T/A Diva Hair Studio & Sinatra's for
Hair Enterprise Agreement 2000

State of WA

15 Dec., 2000 - 31 May, 2001 ..................................

AG280/00

15/12/00

81

129

Hale School (Enterprise Bargaining)
Agreement 2002
(Replaces previous Hale School ...
Agreement 2000 No.. AG187/99
For prior details, see Vol. 81, Part 2)

Whole of State

14 Feb., 2002 - 31 Dec., 2003 ..................................

AG265/01

14/2/02

NFP

Hale School Non-Teaching Staff
(Enterprise Bargaining Agreement 2001
(Replaces and Cancels previous Hale
School ... Agreement No. AG137/99.
For prior details, see Vol. 81, Part 2)

Whole of State

1 Jan., 2001 - 31 Dec., 2002 .....................................

AG81/01

22/5/01

NFP

Great Southern Regional College Miscellaneous Workers' Agreement 1997 AG277/97
(Cancelled by the following:
Gardeners (Government) … Agreement,
Cleaners and Caretakers (Government) …
Agreement and Catering Employees
… Agreement Nos. AG100/02, AG101/02
& AG106/02. For prior details, see
Vol. 82, Part 1)

(104)
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Hall’s Creek Caravan Park and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG172/02

18/11/02

NFP

Halliburton KBR Water Services Pty
Ltd Mechanical and Electrical
Maintenance enterprise Bargaining
Agreement, 2002

Whole of State

30 July, 2002 -25 July, 2007 .....................................

AG102/02

30/7/02

NFP

Hammer Outdoor Design Industrial
Agreement

Christopher Hammer t/a
Hammer Outdoor Design

8 Sept., 1995 - 31 July, 1997 ....................................

AG165/95

10/10/95

75

Hannan’s Foodmart and SDA Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG187/02

18/11/02

NFP

Hardaz Concrete/BLPPU and the
CMETU Collective Agreement 1999
(Replaces previous Hardaz Concrete
Agreement No. AG155/97.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 .....................................

AG209/99

24/3/00

80

1132

Hardie Iplex Pipeline Systems Osborne Park (Enterprise Bargaining)
Agreement 1993

Hardie Iplex Pipeline
Systems - Osborne Park

17 Jan., 1994 - 16 Jan., 1995 ....................................

AG84/93

17/1/94

74

230

Harnischfeger of Australia Pty Ltd
Western Region Workshop, Repair,
Manufacture and Field, Assembly,
Repair and Maintenance Agreement 2000
(Replaces previous Harnischfeger of
Australia ... Agreement No. AG318/97.
For prior details , see Vol. 80, Part 1)

Harnischfeger of Australia
Pty Ltd (Western Region)

1 Nov., 2000 - 31 Oct., 2003 ....................................

AG257/00

24/11/00

80

5404

Hatch Industrial Services Pty Ltd
Industrial Agreement

Hatch Industrial
Services Pty Ltd

19 Jan., 1996 - 31 July, 1997 ....................................

AG14/96

18/4/96

76

1315

Hatch Industrial Services Industrial
Agreement

Whole of State

20 Nov., 1997 - 31 Oct., 1999 ..................................

AG334/97

20/3/98

78

1224

HB Brady Co Pty Ltd Wall and
Ceiling Industrial Agreement

Whole of State

17 Oct., 1996 - 31 July., 1997...................................

AG315/96

12/3/97

77

907

Healthcare Linen Pty Ltd Engineering
Enterprise Agreement 1996

Whole of State

15 Apr., 1997 - 14 Apr., 1999 ..................................

AG47/97

4/6/97

77

1412

Healthcare Linen Pty Ltd Transport
Enterprise Agreement 1996

Whole of State

15 Apr., 1997 - 14 Apr., 1999 ..................................

AG46/97

4/6/97

77

1419

Heat Containment Industries
Enterprise Agreement 1993

Heat Containment
Industries, Beard Street,

21 Oct., 1993 - 20 Oct., 1995 ...................................

AG59/93

1/12/93

73

3400

Hedland Bus Lines Enterprise
Agreement 1994

Hedland Bus Lines,
Port Hedland

28 June, 1994 - 28 Dec., 1996 ..................................

AG35/94

8/8/94

74

1900

Higginsons Painting Services
Industrial Agreement

Ard O'Donnell Pty Ltd t/a
Higginsons Painting Service

21 Mar., 1996 - 31 July, 1997...................................

AG89/96

21/6/96

76

2208

High Rise Painting Contractors/
BLPPU and the CMETU Collective
Agreement 2001

Whole of State

1 June, 2001 - 1 Nov., 2002......................................

AG103/01

28/6/01

NFP

Hi Tec Demolition Industrial
Agreement

Hi Tec Demolition
Company Pty Ltd

26 Apr., 1995 - 25 Apr., 1997 ..................................

AG81/95

21/7/95

75

2365

HJ & JW Mast/BLPPU and the
CMETU Collective Agreement 1999
(Replaces previous HJ & JW Mast
... Agreements No.AG217/1995,
No. AG38/96 & No. AG302/97.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG217/99

24/3/00

80

1138

H Migas & Sons Earthworks/CFMEUW
Collective Agreement 2002

Whole of State

7 Feb., 2002 - 1 Nov., 2002......................................

AG19/02

13/03/02

NFP

Hollywood Private Hospital (HSOA)
Enterprise Agreement 2003
(Replaces and Cancels previous Hollywood
Private ... Agreement No. AG22/00.
For prior details, see Vol. 82, Part 2)

Hollywood Private Hospital

7 Apr., 2003 - 31 Jan., 2005 .....................................

AG9/03

08/04/03

NFP

Holyoake Bricklaying/BLPPU and the
CMETU Collective Agreement 2000
(Replaces previous Holyoake
Bricklaying ... Agreement
No. AG172/97.

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG89/00

27/4/00

80

1836

Homes of Peace (Salaried Officers)
Agreement 1976

Workers employed by
Homes of Peace (Inc.)

19 Jan., 1976 to 18 Jan., 1979 ..................................

AG6/77

9/2/77

57

317

2981

Horse Industry Traineeship Agreement

Whole of State

8 Jan., 1989 to 7 Jan., 1990 ......................................

AG5/89

5/9/89

69

2701

Horticultural Career Start Traineeship
Industrial Agreement

Whole of State

27 Nov., 1995 - 26 Nov., 1996 .................................

AG262/95

21/12/95

76

112

Hospital Assistant Traineeship
Industrial Agreement

Whole of State

Commencement by trainees of their traineeship .........
to completion of traineeships

AG10/86

19/2/87

67

347

Hospital Salaried Officers (Attadale
Hospital) Enterprise Agreement 1997
No. AG4/99.
(Cancelled and Replaced by HSO Mayne
Health ... Agreement No. AG11/01. For
prior details, see Vol. 81, Part 2)
Hospital Salaried Officers (Glengarry
Hospital) Enterprise Bargaining
Agreement 1997 No. AG3/99.
(Cancelled and Replaced by HSO Mayne
Health ... Agreement No. AG11/01. For
prior details, see Vol. 81, Part 2)

(105)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued
Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol. Page

Hospital Salaried Officers Joondalup
Health Campus Enterprise Bargaining
Agreement 1999
(Replaces & Cancels previous HSO
Joondalup ... Agreement No. AG36/98.

Joondalup Health
Campus

7 Feb., 2000 - 30 June 2000......................................

AG244/99

7/2/00

80

322

Hospital Salaried Officers (Joondalup
Health Campus) Enterprise Bargaining
Agreement 2000

Whole of State

5 Apr., 2001 - 1 July, 2002 .......................................

AG4/01

5/4/01

NFP

Hospital Salaried Officers, Mayne Health
(Mount, Glengarry and Attadale Hospitals)
Enterprise Bargaining Agreement 2000
(Replaces & Cancels HSO (Attadale ...
Agreement No. AG4/99 and HSO
(Glengary ... Agreement No. AG3/99)

Whole of State

5 Apr., 2001 - 1 July, 2002 .......................................

AG11/01

5/4/01

NFP

Hospital Salaried Officers (Private
Hospitals Award No. 28/1977 Clerical
Traineeships) Industrial Agreement

Whole of State

2 Sept., 1988 to 22 Sept., 1989 ................................

AG3/89

31/5/89

69

1958

Hospital Salaried Officers (Private
Hospitals Award No. 28/1977
Clerical Traineeships) Industrial
Agreement

Whole of State

31 Dec., 1988 to 30 Dec., 1989 ................................

AG4/89

31/5/89

69

1959

Hospitality Industry - Australian
Hotels Association (WA Branch Accommodation - Division) Industrial
Agreement 2000
(Replaces & Cancels previous
Hospitality Industry ... Agreement
No. AG257/98. For prior details,
see Vol. 80, Part 2)

Whole of State

5 Feb., 2001 - 4 Feb., 2002.......................................

AG231/00

5/2/01

81

491

Hot Briquetted Iron Project
Agreement

Construction Work on
Hot Briquetted Iron Project

5 Feb., 1997 - 31 July., 1998 ....................................

AG62/97

11/3/97

77

910

Howard Porter Pty Ltd Enterprise
Bargaining Agreement 2001
(Replaces previous Howard Porter
... Agreements No. AG236/95;
No. AG48/97and No. AG176/99.
For prior details, see Vol. 81, Part 2)

O'Connor Operations

2 Nov., 2001 - 1 May, 2002......................................

AG203/01

2/11/01

NFP

HSOA Galliers Private Hospital
Enterprise Agreement 2003

Whole of State

24 Apr., 2003 – 31 Oct., 2004 ..................................

AG101/03

1/5/03

NFP

HSOA Peel Health Campus Administrative,
Clerical and Allied Health Staff Agreement 2003
(Replaces previous HSOA Peel Health
... Agreement No. AG88/01.
For prior details, see Vol. 82, Part 2)

Whole of State

22 May, 2003 - 31 Oct., 2004...................................

AG127/03

28/5/03

NFP

HSOA Rockingham Family Hospital
Enterprise Agreement 2003

Whole of State

24 Apr., 2003 – 31 Oct., 2004 ..................................

AG102/03

1/5/03

NFP

Hugh Smith Bricklaying Industrial
Agreement

Whole of State

27 Nov., 1997 - 31 Oct., 1999 ..................................

AG351/97

10/2/98

78

902

Hugh & Co Contracting Industrial
Agreement

Whole of State

17 Nov, 1998 - 31 Oct, 1999 ....................................

AG251/98

17/12/98

79

184

Huhtamaki Australia Limited Western Australian Site Enterprise
Agreement 2001

24 Jackson Street,
Bayswater, WA

1 July, 2001 - 30 June, 2003 .....................................

AG191/01

20/11/01

NFP

I & C Fixing & Maintenance/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG146/00

19/6/00

80

i.d. entity.wa - ALHMWU Enterprise
Agreement 2002

Whole of State

11 April, 2002 - 30 June, 2004..................................

AG53/02

16/4/02

NFP

Improved Concrete Pumping
Services/BLPPU Collective
Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG104/00

19/5/00

80

2616

Independent Pump Hire Industrial
Agreement

Springboard Holdings
Pty Ltd t/a Independent
Pump Hire

25 Oct., 1995 - 31 July, 1997....................................

AG278/95

7/12/95

76

115

Independent Wool Dumpers Pty Ltd
Agreement 1999
(Replaces & Cancels previous
Independent Wool Agreement
No. AG58/96)

Whole of State

1 July, 1999 - 30 June, 2000 .....................................

AG83/00

8/6/00

80

2620

Indo Expo Building Products/CFMEWU
Collective Agreement 2002

Whole of State

7 Feb., 2002 - 1 Nov., 2002......................................

AG18/02

13/3/02

NFP

Industrial Blaster/Coater Second Year
Training Programme Agreement

Whole of State

21 Jan., 1988 to 21 Jan., 1989 ..................................

AG2/88

26/5/88
26/5/88

68
68

1746,
3111

Industrial Blaster/Coater Second Year
Training Programme Agreement

Whole of State

21 Jan., 1988 to 21 Jan., 1990 ..................................

AG3/88

26/5/88

68

1748

Industrial Personnel - TWU Enterprise
Bargaining Agreement 2001

Whole of State

6 Feb., 2002 - 31 Dec., 2003 ....................................

AG242/01

22/2/02

NFP

Inform Construction Industrial
Agreement

Inform Construction
Pty Ltd

24 Nov., 1995 - 31 July, 1997...................................

AG309/95

10/1/96

76

Hospital Salaried Officers (Mount
Hospital) Enterprise Bargaining
Agreement 1997No. AG2/99.
(Replaced & Cancelled by HSO Mayne
Health ... Agreement No. AG11/01. See
Vol. 81, Part 2 for prior details)
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Inghams Enterprise Pty Ltd Distribution
Enterprise Bargaining Agreement 2000
(Replaces & Cancels Inghams
Enterprises ... Agreement
No. AG29/2000. For prior details,
see Vol. 80, Part 2)

Whole of State

20 Oct., 2000 - 20 Jan., 2003....................................

AG268/00

15/1/01

81

494

Inghams Enterprises Pty Limited
(Maintenance Department) Enterprise Bargaining Agreement 1997
(Replaces previous Ingham Pty Ltd
... Agreement1995 No. AG 77/96.
For prior details, see Vol. 77, part 2)

Baden Street
Osborne Park

15 Dec., 1997 - 15 Dec., 1999 ..................................

AG17/98

20/2/98

78

906

Inghams Enterprises (Telesales) Enterprise
Bargaining Agreement 2003
(Replaces and Cancels previous Inghams
Enterprises ... Agreement 2001 No. AG89/01.
For prior details, see Vol. 82, Part 2)

Whole of State

31 Mar, 2003 - 31 Dec, 2004....................................

AG90/03

31/3/03

NFP

Inghams Enterprise Storemen's
Agreement 1994

Inghams Enterprise
Ltd, Osborne Park

7 Mar., 1994 - 28 Feb., 1996 ....................................

AG22/94

12/5/94

74

Inghams Poultry Processing (Osborne
Park) Enterprise Agreement 2001
(Replaces previous Inghams Poultry
... Agreement No. AG16/01).

Osborne Park, WA

23 July, 2001 - 22 July, 2003 ....................................

AG182/01

27/9/01

NFP

Inghams Poultry Processing Enterprise Agreement 1998
(Replaces previous Inghams Poultry
... Agreement No. AG230/96.
For prior details, see Vol. 78, Part 2)

Osborne Park

3 Feb, 1999 - 18 Mar, 1999 ......................................

AG1/99

3/2/99

79

471

Inghams Thornlie (WA) Agreement
1999 .
(Replaces & Cancels previous Inghams
Thornlie Agreement No. AG163/98.
For prior details, see Vol. 79, Part 2

157 Yale Road, Thornlie

12 Aug., 1999 - 11 Aug., 2000 .................................

AG30/00

29/5/00

80

2623

Inner City Builders Industrial
Agreement

Whole of State

23 May, 2001 - 31 Oct., 2002...................................

AG93/01

14/6/01

NFP

Innes Transport Pty Ltd and The
Transport Workers Union Enterprise
Bargaining Agreement 1998

Whole of State

11 Dec, 1998 - 10 Dec, 2000 ....................................

AG24/99

3/3/99

79

780

In-situ Constructions Industrial
Agreement

Whole of State

15 Sept., 1998 - 31 Oct., 1998..................................

AG184/98

24/11/98

78

4590

Institute of Blessed Virgin Mary NonTeaching Staff Enterprise Bargaining
Agreement 2000
(Replaces Blessed Virgin ... Agreement
No. AG47/99. For prior details, see
Vol. 81, Part 2)

Institute of Blessed Virgin
Mary, 69 Webster Street
Nedlands, WA

31 July, 2001 - 30 June, 2003 ...................................

AG144/01

31/7/01

NFP

Intergrated Power Services Industrial
Agreement 2003 AG88 of 2003
(Replaces and Cancels previous Intergrated
Power Services Agreement 2000
No. AG266/00. For prior details,
see Vol.80, Part 2)

Whole of State

26 Mar., 2003 – 23 Mar., 2006.................................

AG88/03

26/3/03

NFP

Intensive Crop Farming Traineeship
Agreement 1986

All Intensive Crop
Farming Trainees

24 June, 1987 to 23 June, 1988.................................

AG2/87

26/6/87

67

1157

Intensive Horticultural (Vegetable
Production) Traineeship Agreement

Whole of State

3 Feb., 1989 .............................................................

AG36/88

3/2/89

69

2703

Intensive Horticultural (Vegetable
Production) Traineeship
Agreement 1989

Whole of State

22 May, 1988 to 22 May, 1989.................................

AG9/89

22/5/89

69

1961

Interceramics /BLPPU Collective
Agreement 2001
(Replaces previous Interceramics
... Agreement No. AG167/99. For
prior details, see Vol. 81, Part 2)

Whole of State

23 Mar., 2001 - 1 Nov., 2002 ...................................

AG52/01

11/5/01

NFP

Interim Press Room Roster Agreement

West Australian Newspapers
Limited Herdsman Printing
Establishments

13 Oct., 1991 - as specified in Clause 3. - Term ........

AG11/91

5/5/92

72

1070

Interstate Crane and Transport Hire
Industrial Agreement
(Cancels previous Interstate Crane
... Agreement No. AG267/97)

Whole of State

1 Sept., 1999 - 31 Aug., 2001...................................

AG8/00

18/4/00

80

1842

Interceramics Industrial Agreement

La Cava Nominees Pty
Ltd t/a Interceramics

15 Sept., 1995 - 31 July, 1997 ..................................

AG185/95

10/10/95

75

2938

Intergrated Workforce - TWU Enterprise
Bargaining Agreement 2001

Whole of State

6 Feb., 2002 - 31 Dec., 2003 ....................................

AG240/01

22/2/02

NFP

Interstate Crane and Transport Hire
Industrial Agreement

Whole of State

14 Jan., 2002 - 1 Nov., 2002.....................................

AG7/02

13/3/02

NFP

Interpave Industrial Agreement

George Evans t/a Interpave WA

7 Mar., 1996 - 31 July, 1997.....................................

AG67/96

17/4/96

76

1316

Interpave (WA) Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG156/97

17/9/97

77

2621

Interstate Crane and Transport Hire
Industrial Agreement

Whole of State

12 Nov., 1997 - 31 Jul., 1999 ...................................

AG267/97

12/11/97

77

3335

Inton House/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

3 July, 2001 - 1 Nov., 2002 ......................................

AG127/01

3/8/01

NFP
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IWD Independent Wool Dumpers
Pty Ltd Agreement 1995/96

IWD Independent Wool
Dumpers Pty Ltd,
Fremantle Depot

1 July, 1995 to 30 June, 1996 ...................................

AG58/96

28/3/96

76

1318

J & K Hopkins Enterprise Agreement
2002
(Cancels previous J & K Hopkins
… Agreement 2001 No. AG165/01.
For prior details, see Vol. 82, Part 2)

Whole of State

29 Nov., 2002 – 31 Oct., 2003 .................................

AG235/02

7/2/03

NFP

J & K Reinforcing/BLPPU and the
CMETU Collective Agreement 1999
(Cancels previous J & K Reinforcing
Agreements No. AG142/1995 &
No. AG172/98. For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG239/99

29/2/00

80

541

J & M Duffy Plasterers/BLPPU
Collective Agreement 1999
(Cancels previous J&M Duffy ...
Agreement No. AG353/97. For
prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG234/99

8/3/00

80

1212

J & P Metals Demolition Industrial
Agreement

Whole of State

21 July, 1999 - 31 Oct., 1999....................................

AG128/99

6/10/99

79

3316

J&P Brick Work Industrial Agreement

J & P Brickwork

1 Aug., 1995 - 31 July, 1997.....................................

AG73/95

24/5/95

75

1879

J & R Chatfield/BLPPU and the
CMETU Collective Agreement 1999
(Replaces and Cancels previous J&R
Chatfield ... Agreements No. AG164/95
& No. AG149/97. For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG190/99

25/2/00

80

546

J & SG Barnett Domestic and Minor
Industrial Agreement

Whole of State

13 Feb., 1996 - 31 July, 1997....................................

AG41/96

6/12/96

76

4918

J & SG Barnett Domestic and Minor
Industrial Agreement

Whole of State

13 Feb., 1996 - 31 July, 1997....................................

AG42/96

6/12/96

76

4920

J & SG Barnett Industrial Agreement

Whole of State

15 Dec., 1997 - 31 Oct., 1999 ..................................

AG361/97

26/2/98

78

955

Jadsco Pty Ltd Maintenance Contracts
Enterprise Bargaining Agreement
(Replaces Jadsco Pty Ltd Maintenance
... Agreement 1995 AG268/95. See
Vol. 78, Part 2)

Jadsco Pty Ltd

8 July, 1996 - 1 Mar., 1998.......................................

AG145/96

8/7/96

76

2621

James Hardie Building Boards Welshpool Enterprise Agreement
1992

James Hardie and Co Pty
Limited Establishment,
Rutland Avenue,
Welshpool

18 Feb., 1993 to 17 Feb., 1994 .................................

AG13/92

3/3/93

73

734

James Hardie Building Services Ltd
t/a Quell Fire & Safety Products,
Perth, Portable Service Certified
Agreement 1996

Whole of State

17 Sept., 1996 to 16 Sept., 1998...............................

AG260/96

10/10/96

76

4548

James Hardie Pipelines - Osborne
Park (Enterprise Bargaining)
Agreement 1995

James Hardie Pipelines
Osborne Park site

1 Aug., 1995 - 31 Jan., 1997.....................................

AG100/95

1/8/95

75

2367

James Hardie Pipelines Osborne
Park Site Redundancy Agreement

James Hardie Pipelines
Osborne Park site

4 Dec., 1996 - Completion........................................

AG278/96

6/12/96

77

64

James Hardie Australia Pty Ltd,
Rutland Avenue, Welshpool
Agreement 1999
(Replaces and Cancels James
Hardie ... Agreement No. AG336/96.
For prior details, see Vol. 79, Part 2)

James Hardie and Company
Pty Ltd, Rudland Ave,
Welshpool

25 Feb., 2000 - 24 Feb., 2003 ...................................

AG2/00

25/2/00

80

535

James Turner Roofing Industrial
Agreement

Whole of State

19 May, 1999 - 31 Oct., 1999...................................

AG87/99

22/7/99

79

2165

Jandakot Wool Scouring Company
Pty Ltd Agreement 1999.
(Replaces AG80/98)

Whole of State

15 July, 1999 - 1 July 2000 .......................................

AG110/99

15/7/99

79

2169

Jandakot Wool Washing Pty Ltd
Agreement 1999

Jandakot

15 July, 1999 - 1 July, 2000 ......................................
No. 1392/2001 (Jandakot Wool Washing Pty Ltd
ceased to be party to the Agreement) ......................

AG109/99

15/7/99

79

2171

...

27/7/01

81

2437

Jandakot Wool Washing Pty Ltd
Agreement 2001
(Replaces previous Jandakot Wool
... Agreement No. AG232/00. For
prior details, see Vol. 81, Part 2)

Radius of 30 miles
from G.P.O., Perth

1 July, 2001 - 30 June, 2003 .....................................

AG204/01

4/12/01

NFP

Jasmat Steel Fabrications Industrial
Agreement 1996

Mangione Nominees
Pty Ltd t/a Jasmat
Steel Fabrications

6 June, 1996 - 31 July, 1997 .....................................

AG165/96

26/7/96

76

2626

Jasmat Engineering Industrial
Agreement

Whole of State

8 Dec., 1997 - 31 Oct., 1999 ....................................

AG9/98

27/7/98

78

3208

JBJ Plasterers Industrial Agreement

JBJ Plasterers Pty Ltd

21 Mar., 1996 - 31 July, 1997...................................

AG90/96

21/6/96

76

2323

JFK Engineering Pty Ltd Enterprise
Agreement 1996-1997.
(Replaces No. AG116/94)

JFK Engineering Pty
Ltd

1 July, 1996 - 1 July, 1998 ........................................

AG198/96

28/8/96

76

4014

JFK Engineering Pty Ltd Enterprise
Agreement 1998-1999

32 Davison St
Maddington

1 July, 1998 - 30 June, 1999 .....................................

AG164/98

15/10/98

78

4017

JGB Cranes/CMETU and the BLPPU
Collective Agreement 2001

Whole of State

26 July, 2001 - 28 Feb., 2003....................................

AG159/01

9/8/01

NFP

JH Mac Engineering Industrial
Agreement

Whole of State

11 Mar., 1997 - 31 July., 1997..................................

AG76/97

4/6/97

77

1427

Jim Kemp Carpentry Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG219/97

12/11/97

77

3338
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15 July, 1993 - 4 Jan., 1994 ......................................

AG31/93

15/7/93

73

2042

Jobskills Trainee (Child Care)

Whole of State

20 Oct., 1994 - Completion ......................................

AG63/94

20/10/94

74

2961

Jobskills Trainee (Childrens' Services
Private) Agreement, 1996

Childrens' Services
Employees engaged
under Jobskills program
Hospitality Group
Training (WA) Inc
engaged under Jobskills

12 Aug., 1996 - 11 Aug., 1998 .................................

AG116/96

12/8/96

76

4019

27 Apr., 1994 - 26 Apr., 1995 ..................................

AG36/94

15/6/94

74

1902

Jobskills Trainee (Hospitality Group
Training (WA) Inc) Agreement 1994
Jobskills Trainee Hospitality Industry
Agreement 1995

Hospitality Group
Training (WA) Inc
engaged under the
Jobskills Programme

19 June, 1995 - 18 June, 1996 ..................................

AG105/95

19/6/95

75

2136

Jobskills Trainee Katanning Kids
Child Care Centre Agreement, 1996

Jobskills Trainees at
Katanning Kids Child
Care Centre

15 Apr., 1996 - 14 Apr., 1997 ..................................

AG133/96

11/9/96

76

4023

Jobskills Trainee Little Whalers Child
Care Centre Agreement, 1996

Whole of State

15 Apr., 1996 - 14 Apr., 1997 ..................................

AG135/96

11/9/96

76

4188

Jobskills Trainee Monopak Pty Ltd
Agreement, 1996

Whole of State

5 Aug., 1996 - 4 Aug., 1997 .....................................

AG235/96

10/10/96

76

4559

Jobskills Trainee Nally (WA) Pty Ltd
Agreement, 1996

Whole of State

20 May, 1996 - 19 May, 1997...................................

AG234/96

10/10/96

76

4561

Jobskills Trainee Plas-Pak (WA) Pty
Ltd (Employer Name) Agreement, 1996

Whole of State

31 May, 1996 - 30 May, 1997...................................

AG236/96

24/10/96

76

4562

Jobskills Trainee Plas-Pak (WA) Pty
Ltd (Employer Name) Agreement, 1996

Whole of State

5 Aug, 1996 - 4 Aug, 1997 .......................................

AG237/96

24/10/96

76

4563

Jobskills Trainee Plastic Injection Co.
Agreement, 1996

Whole of State

20 May, 1996 - 19 May, 1997...................................

AG233/96

10/10/96

76

4565

Jobskills Trainee Ragamuffins Child
Care Centre Agreement, 1996

Jobskills Trainees at
Ragamuffins Child
Care Centre

15 Apr., 1996 - 14 Apr., 1997 ..................................

AG134/96

11/9/96

76

4025

JOBSKILLS Trainee School
Employees (Canteen Assistant)
Agreement 1995

Whole of State

29 Jan., 1996 - 29 Jan., 1997 ....................................

AG294/95

18/4/96

76

1320

Jobskills Trainee (School Employees Groundsperson's) Agreement, 1994
for the Association of Independent
Schools of Western Australia, Union
of Employers (Inc.) and its employer
members

Whole of State

30 Apr., 1994 - 29 Apr., 1995 ..................................

AG27A/94

10/6/94

74

1736

Jobskills Trainee (School Employees Groundsperson's) Agreement, 1994
for the Association of Independent
Schools of Western Australia, Union
of Employers (Inc.) and its employer
members

Whole of State

30 Apr., 1994 - 29 Apr., 1995 ..................................

AG27B/94

10/6/94

74

1736

Jobskills Trainee (School Employees Groundsperson's) Agreement, 1994
for the Independent Schools of
Western Australia, Union of Employers
(Inc.) and its employer members

Whole of State

30 Apr., 1994 - 29 Apr., 1995 ..................................

AG27C/94

10/6/94

74

1736

Jobskills Trainee (School Employees
- Teachers Aide) Anglican Commission Agreement, 1994

Whole of State

9 Jan., 1995 - 8 Jan., 1996 ........................................

AG190/94

9/1/94

75

385

Jobskills Trainee (School Employees
- Teacher Aide) Association of
Independent Schools Agreement, 1994

Whole of State

9 Jan., 1995 - 8 Jan., 1996 ........................................

AG192/94

9/1/95

75

386

Jobskills Trainee (School Employees Teachers Aide) Catholic Education
Commission Agreement, 1994

Whole of State

9 Jan., 1995 - 8 Jan., 1996 ........................................

AG191/94

9/1/95

75

387

John's Bricklaying Industrial
Agreement

John's Bricklaying

1 Aug., 1995 - 31 July, 1997.....................................

AG66/95

18/5/95

75

1880

John’s Food and Liquor Store and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG169/02

18/11/02

NFP

John Holland Building Operations
Agreement 2000
(Cancels previous John Holland
... Agreement No. AG73/98.
For prior details, see Vol. 80, Part 1)

John Holland Construction
& Engineering Pty Ltd
(WA region)

31 Oct., 1999 - 31 Oct 2002 .....................................

AG142/00

30/6/00

80

2948

John Holland Construction and
Engineering Pty Ltd (Nelson Point
Development Project) Enterprise
Bargaining Agreement

Nelson Point Development
Project Port Hedland

4 June, 1993 - Completion........................................

AG49/93

4/11/93

73

2956

John Holland Construction and
Engineering Pty Ltd (WaneaCossack On-site Assembly Work)
Agreement 1994

John Holland Construction
and Engineering Pty Ltd,
Wanea-Cossack Project,
Jervoise Bay

17 June, 1994 - Completion ......................................

AG81/94

28/8/94

74

2113

John Holland Precast Agreement 2000
(Cancels previous John Holland
Precast Agreement No. AG74/1998.
For prior details, see Vol. 80, Part 1)

John Holland Precast
Yard, Kwinana

31 Oct., 1999 - 31 Oct., 2002 ...................................

AG141/00

30/06/00

80

2952

John Shelton Contract Carpentry
Industrial Agreement

Whole of State

8 Sept., 1998 - 31 Oct., 1999....................................

AG180/98

24/11/98

78

4599

John XXIII College Council Inc. NonTeaching Staff Enterprise Bargaining
Agreement 2000
(Replaces & Cancels previous John
XXIII ... Agreement AG49/99. For
prior details, see Vol. 81, Part 2)

John XXIII College Inc
Mount Claremont

31 July, 2001 - 30 June, 2003 ...................................

AG145/01

31/7/01

NFP
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Jones & Rickard Service (WA)
Enterprise Bargaining
Agreement 1995

Jones & Rickard Service
(W.A.)

23 Oct., 1995 - 22 Oct., 1996 ...................................

AG248/95

9/11/95

75

3207

Jones & Rickard Service (W.A.)
Enterprise Bargaining Agreement 1997

Whole of State

1 Sept., 1997 - 30 April, 1999 ..................................

AG286/97

28/1/98

78

687

K & L Scaffolding Industrial
Agreement
Kalamunda District Community
Hospital (Hospital Assistants)
Agreement

Whole of State

25 Aug., 1999 - 31 Oct., 1999 ..................................

AG146/99

4/11/99

79

3319

Kalamunda District
Community Hospital
Board

10 Oct., 1994 - 9 Oct., 1995.....................................

AG109/95

2/8/95

75

2535

Kam Food & News Centre and SDA
Agreement 2002

Whole of State

12 Feb., 2003 – 30 June, 2005 ..................................

AG212/02

21/2/03

NFP

Karrinyup Plastering/BLPPU and the
CMETU Collective Agreement 2000

Whole of State

7 Aug., 2000 - 1 Nov., 2002.....................................

AG195/00

6/9/00

80

Karrinyup Plastering Industrial
Agreement

Karrinyup Plastering
Co. Pty Ltd

21 Nov., 1994 - 31 July, 1995...................................
No. 1144/2001 (Karrinyup Plastering Co Pty Ltd
ceased to be party to the Agreement) ......................

AG171/94

6/12/94

75

99

...

18/6/01

81

1608

Karrinyup Plastering Co. Industrial
Agreement

Karrinyup Plastering
Co. Pty Ltd

15 Sept., 1995 - 31 July 1997 ...................................
No. 1143/2001 (Karrinyup Plastering Co Pty Ltd
ceased to be party to the Agreement) ......................

AG192/95

10/10/95

75

2987

...

18/6/01

81

1607

Karrinyup Plastering Co Pty Ltd
Industrial Agreement

Whole of State

1Aug., 1997 ., 31 Oct., 1999 ....................................

AG159/97

17/9/97

77

2628

KBE Contracting Asbestos Eradication Industrial Agreement

KBE Contracting Pty
Ltd

18 Nov., 1994 - 17 Nov., 1996 .................................

AG145/94

18/11/94

75

100

KBE Contracting (Asbestos Eradication & Fire Protection)/BLPPU and
the CMETU Collective Agreement
2000

Whole of State

19 Apr., 2000 - 1 Nov., 2002....................................

AG120/00

2/6/00

80

2625

KBE Contracting/BLPPU and the
CMETU Collective Agreement 2000
(Cancels previous KBE Contracting
Industrial Agreements No. AG104/96
& No. AG343/97. For prior details,
see Vol. 79, Part 2)

Whole of State

19 Apr., 2000 - 1 Nov., 2002....................................

AG121/00

2/6/00

80

2630

Kendenup Stores and SDA Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG158/02

18/11/02

NFP

Kewdale Engineering & Construction
Enterprise Bargaining Agreement

Kewdale Engineering
and Construction

1 Apr., 1995 - 31 Mar., 1996....................................

AG261/95

6/11/95

75

3209

Kewdale Engineering & Construction
Enterprise Bargaining Agreement No. 3

Whole of State

1 Apr., 1996 - 31 Mar., 1998....................................

AG225/96

8/11/96

76

4585

Kewdale Engineering & Construction
Enterprise Bargaining Agreement
No. 4 - 1998

Whole of State

1 April, 1998 - 31 March, 1999 ................................

AG174/98

12/10/98

78

4027

Keywest Construction Industrial
Agreement

Keywest Constructions
Pty Ltd

23 Nov., 1995 - 31 July, 1997...................................

AG301/95

10/1/96

76

359

Keywest Construction Co. Pty Ltd
Industrial Agreement

Whole of State

1Aug., 1997 - 31 Oct., 1999 .....................................

AG370/97

26/2/98

78

955

Kiam KNR Plant Enhancement
Kwinana Works Agreement 2001

Kiam Plant Enhancement
Works at Kwinana Nickel
Refinery site

4 Feb., 2001 - 30 July, 2001 .....................................

AG48/01

19/4/01

NFP

4102

Kilbride Industrial Agreement

Kilbride Pty Ltd

2 Aug., 1996 - 31 July, 1997.....................................

AG175/96

6/9/96

76

4027

Kilcullen and Clark Industrial
Agreement

Acklington Nominees Pty
Ltd t/a Kil and Clark

8 Dec., 1995 - 31 July, 1997.....................................

AG328/95

20/3/96

76

970

Kilpatrick Green Pty Ltd Nelson Point
Development Project (Enterprise
Bargaining Agreement) AG22/1993

Nelson Point Development
Project Port Hedland

21 April, 1993 - Completion .....................................

AG22/93

1/6/93

NFP

Kilpatrick Green Pty Ltd (WA)
Agreement

Kilpatrick Green Pty Ltd

1 Jan., 1996 - 31 Dec., 1997 .....................................

AG105/97

30/5/97

77

Kimberley Super Value Store and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG159/02

18/11/02

NFP

Kirkwood Food Store & Delicatessen
and SDA Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG182/02

18/11/02

NFP

Kirin Australia (Fitters') Enterprise
Agreement 2000

Whole of State

20 Apr., 2001 - 11 Aug., 2001..................................

C64/00

20/4/01

NFP

Kirin Australia (Fitters') Enterprise
Agreement 2002
(Replaces and Cancels previous Kirin
Australia … Agreement 2001 No. AG252/01.
For prior details, see Vol. 82, Part 2)

Whole of State

6 Mar., 2003 – 11 Aug., 2003...................................

AG3/03

6/3/03

NFP

Kirin Australia (MPO) Enterprise
Agreement 2002
(Replaces and Cancels previous
Kirin Australia Enterprise Agreements
1996 & 2000, No. AG45/97 & C64/00.
For prior details, see Vol. 82, Part 2)

Kirin’s Malting Operations

1 Nov., 2002 – 31 Dec., 2002...................................

AG148/02

1/11/02

NFP

Kiwi Rigging & Scaffolding/BLPPU
Collective Agreement 2001

Whole of State

15 Feb., 2001 - 1 Nov., 2002 ....................................

AG25/01

8/3/01

NFP

Kleenit/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

7 Nov., 2001 - 1 Nov., 2002.....................................

AG221/01

27/11/01

NFP

KLM Electrical Contracting (WA)
Pty Ltd Enterprise Agreement 1996

Whole of State

1 July, 1996 - 31 Dec., 1997.....................................

AG275/96

16/10/96

76

4588

KMD Interior (WA) Pty Ltd Industrial
Agreement

Whole of State

27 Feb., 1996 - 31 July, 1997....................................

AG51/96

11/12/96

77

65
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KMD Interiors Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG160/97

17/9/97

77

2631

K Mart Armadale Rostering
Agreement 1994

K Mart Australia Ltd
Armadale Store

8 Apr., 1994 - 7 Apr., 1995 ......................................

AG31/94

13/5/94

74

1517

K Mart Food Services (Wages)
Agreement 1994

Whole of State

1 Aug., 1994 - 31 July, 1995.....................................

AG65/94

29/7/94

74

1903

K-Mart Western Australia Distribution
Centres Enterprise Agreement

K-Mart Australia Limited,
Distribution Centres,
Western Australia

27 Feb., 1995 - 1 Aug., 1995 ....................................

AG16/95

27/2/95

75

900

K-Mart Western Australia Distribution Centres Agreement

K-Mart Australia
Limited

5 June, 1996 - 31 July, 1997 .....................................

AG100/96

5/6/96

76

2325

Komatsu Australia Perth (Service
Department) Enterprise
Agreement 2001

Komatsu Australia Pty Ltd

1 July, 2001 - 29 June, 2003 .....................................

AG180/01

19/9/01

NFP

Kone Elevators (Australia) Pty Limited
Enterprise Bargaining Agreement 1993

Not for Publication

4 Mar., 1994 - 3 Mar., 1995 .....................................
No. 1170/2000 (Kone Elevators Pty Ltd ceased
to be Party to the Agreement) .............................. ...

AG11/94

4/3/94

74

...

31/7/00

80

3287

Kone Elevators Pty Limited Enterprise
Bargaining Agreement No. AG18/98.
(Deletes & Replaces Kone Elevators
... Agreement AG249/95. For prior
details, see Vol. 78, Part 1)

Whole of State

4 June, 1997 - 3 June, 2000 ......................................
No. 1171/2000 (Kone Elevators Pty Ltd ceased
to be party to the Agreement) ..................................

AG18/98

17/6/98

78

2820

...

31/7/00

80

3287

KSE Steel Team Enterprise
Bargaining Agreement

KSE Engineering and
Construction (KSE),
Welshpool

31 Dec., 1993 - 31 Mar., 1995..................................

AG83/93

18/1/94

74

234

Kurda Employment and Training
Jobskills Agreement 1994

Kurda Employment and
Training Project (Inc)

6 Dec., 1994 - 5 July, 1995.......................................

AG140/94

6/12/94

74

2964

Kwinana Industries Council Engineering Traineeship Agreement 1997

Trainees at Kwinana
Industries Council
Engineering

1 Feb., 1997 - 31 Jan., 1999......................................

AG139/97

24/7/97

77

1940

Kwik Cut Chasing Services/BLPPU
Collective Agreement 2001

State of WA

3 July, 2001 - 1 Nov., 2002 ......................................

AG128/01

3/8/01

NFP

Kwinana Oil Refinery Site Maintenance and Modification
Contractors Agreement 1997

United Construction BP
Oil Kwinana Operations

1 Jan., 1997 - 30 June 1999 ......................................

AG317/97

28/11/97

77

3341

Kwinana Towage Services Small
Craft Crews Agreement 1986

Within the Port of
Fremantle and Shore
Stations

4 Nov., 1985 to 4 Nov., 1987 ...................................

AG9/86

24/2/87

67

824

L & M Painting/BLPPU and the
CMETU Collective Agreement 2000

Whole of State

18 Apr., 2001 - 1 Nov., 2002....................................

AG70/01

14/5/01

NFP

L & M Painting Service Domestic
Industrial Agreement 1996

L & M Painting Service

15 Dec., 1995 - 31 July, 1997 ...................................

AG335/95

3/7/96

76

2642

L & M Painting Service Commercial
Industrial Agreement

Leslie Beer, Eileen Beer,
Tracy Beer & Michael Beer
t/a L & M Painting Service

25 June, 1996 - 31 July, 1997 ...................................

AG334/96

6/9/96

76

4029

La Bianca Marketing Services/
BLPPU Collective Agreement 2001

Whole of State

9 Oct., 2001 - 1 Nov., 2002......................................

AG198/01

26/10/01

NFP

Laboratory Assistants Traineeship
Agreement

Whole of State

19 Sept., 1991 - 18 Sept., 1992 ................................

AG9/91

16/10/91

71

3177

Laboratory Assistants Traineeship
(Core Laboratories) Agreement

State of WA

27 Feb., 1991 to 26 Feb., 1992 .................................

AG7/91

22/7/91

71

2067

Laboratory Assistants Traineeship
(Metana Minerals) Agreement

State of WA

4 Feb., 1991 to 3 Feb., 1992 .....................................

AG6/91

22/7/91

71

2069

Laboratory Assistants Traineeships
(Min-culture Laboratories Pty Ltd)

State of WA

27 Feb., 1991 to 26 Feb., 1992 .................................

AG5/91

22/7/91

71

2070

Lake Joondalup Baptist College (Enterprise Bargaining) Agreement 2000
(Cancels previous Lake Joondalup
... Agreement No. AG34/99. For prior
details, see Vol. 81, Part 2)

Whole of State

1 July, 2000 - 31 Dec., 2001 .....................................

AG36/01

3/5/01

NFP

Lance Holt School Enterprise
Bargaining Agreement 1996
(Replaces previous Lance Holt ...
Agreement No. AG12/95. For prior
details, see Vol. 76, Part 2)

Lance Holt School

29 Apr., 1997 - 31 May., 1998..................................

AG80/97

30/4/97

77

1182

Largo Construction Demolition
Industrial Agreement

M. Harper t/a
Largo Construction

26 Apr., 1995 - 25 Apr., 1997 ..................................

AG83/95

21/7/95

75

2367

Laverton Stores and SDA Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG186/02

18/11/02

NFP

LCM Pty Ltd/BLPPU and the
CMETU Collective Agreement 2000

Whole of State

17 Aug., 2000 - 1 Nov., 2002 ...................................

AG199/00

20/10/00

80

5041

Ledger Engineering Pty Ltd Enterprise Bargaining Agreement

Ledger Engineering
Pty Ltd

4 Aug., 1994 - 30 June, 1995....................................

AG41/94

8/8/94

74

1905

Ledger Engineering Pty Ltd (Receiver
and Manager Appointed) Enterprise
Bargaining Agreement 1995

Whole of State

1 July, 1995 - 30 June, 1996 .....................................

AG9/96

2/2/96

78

2255

Leeds Painting Services Industrial
Agreement

Whole of State

24 Jul., 1998 - 31 Oct., 1999 ....................................

AG132/98

14/9/98

78

3667

Leeds Painting Services/CFMEUW
Collective Agreement 2001

Whole of State

11 Dec., 2001 - 1 Nov., 2002 ...................................

AG259/01

9/1/02

NFP

Leighton Contractors Pty Limited
Agree-ment 1994 for Construction
of the Wandoo Concrete Gravity
Structure

Leighton Contractors Pty
Ltd Wandoo Concrete
Gravity Structure, Bunbury

19 Sept., 1995 - Completion .....................................

AG64/96

30/5/96

76
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Leighton Contractors Maintenance
Personnel Agreement 2000
(Cancels previous Leighton
Contractors ... Agreement
No. AG235/98. For prior details,
see Vol. 80, Part 1)

State of WA

29 June, 2000 - 28 June, 2002 ..................................

AG116/00

29/6/00

80

2955

Leighton Contractors Mining and
Processing Enterprise Agreement 1997

Employees of Leighton
Contractors Pty Limited

10 Dec., 1997 - 9 Dec., 1999....................................

AG354/97

28/1/98

78

691

Leisk, Jenkins Eltech Pty Ltd (LJE)
Enterprise Bargaining Agreement 2002

Leisk, Jenkins Eltech Pty Ltd

1 Dec., 2002 – 30 June, 2003 ...................................

AG5/03

22/1/03

NFP

Leisure Day Agreement

West Australian Newspapers and Nationwide
News Pty Ltd

22 Nov., 1979 to 31 Dec., 1979................................

AG22/79

3/12/79

59

Leslie Concrete/BLPPU and the
CMETU Collective Agreement 2001

Whole of State

19 Feb., 2001 - 1 Nov., 2002 ....................................

AG31/01

27/3/01

NFP

Leslie Concrete Industrial Agreement

Leslie Concrete

15 Sept., 1995 - 31 July, 1997 ..................................

AG180/95

10/10/95

75

2989

Leslie Concrete Industrial Agreement

Whole of State

27 Oct 1997 - 31 Oct., 1999 .....................................

AG272/97

12/11/97

77

3345

Lidco Aluminium Windows Pty Ltd
Agreement 1995

Lidco Aluminium
Windows Pty Ltd
(Maddington)

1 Sept., 1995 - 31 Aug., 1996...................................

AG286/95

30/11/95

75

3213

Lidco Aluminium Windows Pty Ltd
Industrial Agreement

Lidco Aluminium
Windows Pty Ltd

13 Nov., 1995 - 31 July, 1997...................................

AG291/95

21/12/95

76

117

Linear Ceilings/BLPPU Collective
Agreement 2000
(Cancels previous Linear Ceiling
Industrial Agreements No. AG87/96
& No. AG75/98. For prior details,
see Vol. 79, Part 2)

Whole of State

25 Nov., 1999 - 1 Nov., 2002 ...................................

AG92/00

3/5/00

80

1864

1717

Linencare Australia Transport Enterprise
Agreement 1999 No. AG131/99
(Cancelled by Order No. AG185/01.
For prior details, see Vol. 82, Part 2)
Lionel St Markets and SDA Agreement 2002

Whole of State

12 Feb., 2003 – 30 June, 2005 ..................................

AG215/02

21/2/03

NFP

Little Bucks Supermarket and SDA
Agreement 2002

Whole of State

12 Feb., 2003 – 30 June, 2005 ..................................

AG210/02

21/2/03

NFP

Living Waters Lutheran College (Enterprise
Bargaining) Agreement 2002
(Replaces previous Living Waters
... Agreement No. AG95/00.
For prior details, see Vol. 82, Part 1)

Whole of State

1 Jan., 2002 - 31 Dec., 2003 .....................................

AG201/02

21/11/02

NFP

Lorndell Holdings Industrial
Agreement

Whole of State

2 Feb., 1996 - 31 July, 1997 .....................................

AG36/96

6/12/96

76

4924

Lysaght Building Industries Myaree
Performance Related Payments
Scheme (Enterprise Bargaining)
Agreement (Supersedes previous
Lysaght Building Industries ...
Agreement 1992. For prior details,
see Vol.73, Part 1)

John Lysaght (Australia)
Limited Establishment,
Myaree (WA)

23 July, 1993 - 31 May, 1995 ...................................

AG29/93

19/8/93

73

2387

M & D Vujacic Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG196/97

7/10/97

77

2943

M & J Mitchell Enterprise Agreement
1997

Whole of State

18 Sept., 1997 - 17 Sept., 1999 ................................

AG185/97

2/10/97

77

2635

M & M Robinson Brick- laying
Industrial Agreement

M & M Robinson
Bricklaying

1 Aug., 1995 - 31 July, 1997.....................................

AG71/95

18/5/95

75

1881

M & M Strickland Contractors
Industrial Agreement

M & M Strickland
Contractors Pty Ltd

6 Dec., 1995 - 31 July, 1997 .....................................

AG314/95

10/1/96

76

361

M&W Installations/CFMEUW
Collective Agreement 2001

Whole of State

7 Nov., 2001 - 1 Nov., 2002.....................................

AG219/01

27/11/01

NFP

M & T Roofing (Vines Resort Broad
Construction) Industrial Agreement

Whole of State

22 Jan., 1997 - Completion.......................................

AG18/97

25/3/97

77

916

Macorna Pty Ltd/ BLPPU and the
CMETU Collective Agreement 1999
(Cancels previous Macorna Industrial
Agreement No. AG36/99. For prior
details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov. 2002......................................

AG189/99

8/3/00

80

1217

MAINE STREAM ROOFING/
CFMEUW Collective Agreement 2002

Whole of State

25 May, 2002 - 1 Nov., 2002....................................

AG82/02

27/6/02

NFP

Mainline Demolition/BLPPU Collective
Agreement 1999
(Cancels previous Mainline Demolition
Industrial Agreement No. AG82/1995.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG255/99

8/3/00

80

1223

Malaga Scaffold Hire Scaffolding
Industrial Agreement 1996

Malaga Scaffold Hire

20 May, 1996 - 20 May, 1998...................................

AG150/96

5/7/96

76

2647

Maldonado Tiling/CFMEUW Collective
Agreement 2002

Whole of State

25 Mar, 2002 - 1 Nov., 2002 ....................................

AG56/02

16/4/02

NFP

Lower Great Southern Health Service
Board (Engineering Department)
Enterprise Bargaining Agreement,
1999 No. AG129/00.
(Cancelled by Engineering Trades
Government General Agreement
2002 No. AG2/03. For prior details,
see Vol. 82, Part 2)
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Mana Scaffolding Industrial Agreement

Whole of State

16 Jan, 1999 - 31 Oct, 1999......................................

AG13/99

15/3/99

79

Mapstone Carter/BLPPU and the
CMETU Collective Agreement 2001
(Replaces previous Mapstone ...
Agreement AG177/95. For prior
details, see Vol. 81, Part 2)

Whole of State

1 June, 2001 - 1 Nov., 2002......................................

AG100/01

28/6/01

NFP

1075

Mariella’s Continental Deli and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG178/02

18/11/02

NFP

Marble and Cement Work (On-Site)/
BLPPU and the CMETU Collective
Agreement 2000

Whole of State

6 Feb., 2001 - 1 Nov., 2002......................................

AG39/01

26/3/01

NFP

Marble and Cement Work (On-Site)
Industrial Agreement

Whole of State

13 Nov, 1998 - 31 Oct, 1999 ....................................

AG266/98

2/2/99

79

MARBLE AND GRANITE EXPO/
CFMEUW Collective Agreement 2002

Whole of State

3 Oct., 2002 – 1 Nov., 2002 .....................................

AG195/02

4/11/02

NFP

Mark Duffy Plasterers/BLPPU
Collective Agreement 2001

Whole of State

19 Feb., 2001 - 1 Nov., 2002 ....................................

AG30/01

27/3/01

NFP

Mark Duffy Plasterers Industrial
Agreement

Mark Duffy t/a Mark
Duffy Plasterers

17 Apr., 1996 - 31 July, 1997 ...................................

AG118/96

10/6/96

76

1894

Marine and Power Engineers (Shift
Engineers) Royal Perth Hospital
Agreement

Whole of State

31 Oct., 1967 to 30 Oct., 1970 .................................

AG24/67

13/11/67

47

1054

473

Marinigate Pty Ltd Industrial Agreement

Whole of State

18 Oct., 1999 - 31 Oct., 1999 ...................................

AG177/99

26/11/99

79

3633

Masterplanners Interiors Pty Ltd
Industrial Agreement

Whole of State

1 Feb., 1996 - 31 July, 1997......................................

AG49/96

11/12/96

77

68

Masterplanners Interiors Pty Ltd
Industrial Agreement

Whole of State

31 Aug., 1998 - 31 Oct., 1999 ..................................

AG171/98

13/11/98

78

4606

Masterplanners Interiors Pty Ltd/
CFMEUW Collective Agreement 2000

Whole of State

24 June, 2002 - 1 Nov., 2002....................................

AG81/2002

27/06/02

NFP

Masters Dairy Limited Enterprise
Bargaining Agreement 1995,
No. AG125/1995

Masters Dairy Limited

8 Sept., 1995 - 31 Dec., 1996 ...................................

AG125/95

8/9/95

75

Matilda Bay Brewing Company
Limited Enterprise Development
Agreement 2001
(Replaces & Cancels previous Matilda
Bay ... Agreement No. AG156/00. For
prior details, see Vol. 81, Part 2)

Matilda Bay Brewing
Company Limited

16 Dec., 2001 - 31 July, 2004 ...................................

AG34/02

5/4/02

NFP

MB Foster Industrial Agreement

Michael Foster and Brian
Foster t/a MB Foster

15 Mar., 1996 - 31 July, 1997...................................

AG83/96

21/6/96

76

2339

McCarthy and McCord Bricklayers
Industrial Agreement

McCarthy and McCord
Bricklayers

1 Aug., 1995 - 31 July, 1997.....................................

AG130/95

5/10/95

75

2764

McCraken Rigging Industrial Agreement

L. McCraken t/a
McCracken Rigging

21 Sept., 1995 - 31 July, 1997 ..................................

AG239/95

22/11/95

76

118

McDonald & Mavric Bricklaying
Services Agreement

McDonald & Mavric
Bricklaying Services

1 Aug., 1995 - 31 July, 1997.....................................

AG94/95

6/7/95

75

2137

McDonald Wholesalers and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG170/02

18/11/02

NFP

MDR Construction Hire Industrial
Agreement

Whole of State

8 June, 1999 - 31 Oct., 1999.....................................

AG118/99

31/8/99

79

Meadow Lea Foods Ltd (Canningvale
Enterprise Agreement 2000/2001
(Replaced by Goodman Fielder Consumer
Foods … Agreement No. AG86/02 in so
far as it applies to the Canningvale site.
For prior details, see Vol. 82, Part 2)

20 Coulson Way,
Canningvale, WA

21 June, 2001 - 1 Dec., 2001 ....................................

AG104/01

21/6/01

NFP

Meadow Lea Foods Ltd (Western
Australia) Enterprise Agreement 1996

Whole of State

1 June, 1996 - 31 May, 1998 ....................................

AG331/96

31/1/97

77

Men at Work Carpentry/BLPPU and the
CMETU Collective Agreement 2001

Whole of State

7 May, 2001 - 1 Nov., 2002......................................

AG86/01

31/5/01

NFP

MENCHETTI NOMINEES / CFMEUW
Collective Agreement 2002

Whole of State

3 Apr., 2002 - 1 Nov., 2002......................................

AG58/02

24/4/01

NFP

Menchetti Nominees Industrial
Agreement

Menchetti Nominees
Pty Ltd

8 Sept., 1995 - 31 July 1997 .....................................

AG157/95

10/10/95

75

2992

Menchetti Nominees Industrial
Agreement

Whole of State

12 Feb, 1999 - 31 Oct, 1999 .....................................

AG23/99

31/3/99

79

1079

Mercy Hospital Mount Lawley Hospital
Salaried Officers Association Enterprise
Bargaining Agreement 2002
(Replaces previous Mercy Hospital (HSOA)
... Agreement No. AG227/00. For prior
details, see Vol. 82, Part 2)

Mercy Hospital
Mount Lawley

27 Mar., 2003 - 19 Aug., 2004 .................................

AG309/02

04/04/03

NFP

Merlino Construction Industrial
Agreement

Whole of State

6 Mar., 1998 - 31 Oct., 1999 ....................................

AG41/98

21/5/98

78

2260

Mervon Industrial Agreement

Whole of State

7 Nov., 1996 - 30 June., 1999...................................

AG297/96

4/6/97

77

1451

2762

2378

Meadow Lea Foods Ltd (Western
Australia) Enterprise Agreement 1998
No. AG133/99.
(Replaced and Cancelled by Goodman
Fielder Consumer Foods Ltd (Western
Australia) Enterprise Agreement 2002
No. AG24/03. For prior details,
see Vol. 82, Part 2)
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Merym Constructions Industrial
Agreement

Merym Pty Ltd t/a
Merym Constructions

19 Sept., 1995 - 31 July, 1997 ..................................

AG230/95

22/11/95

76

120

Merym Pty Ltd Industrial Agreement
- The

Merym Pty Ltd

26 Sept., 1994 - 31 July, 1995 ..................................

AG114/94

26/10/94

74

2669

Metal Trades (Wundowie Iron and
Steel) Apprenticeship Agreement

Area controlled by
Wundowie Iron and Steel

18 Aug., 1975 to 17 Aug., 1976 ...............................

AG30/75

17/10/75

55

1622

Methodist Ladies' College (Enterprise
Bargaining) Agreement 1994

Methodist Ladies'
College

10 Feb., 1995 - 31 Dec., 1995 ..................................

AG13/95

15/2/95

75

625

Methodist Ladies' College (Enterprise
Bargaining) Agreement 2002.
(Replaces previous Methodist Ladies'
College … Agreement 1999 No. AG14/00
For prior details, see Vol. 82, Part 2)

Whole of State

1 Jan., 2002 – 31 Dec., 2004 ....................................

AG291/02

24/1/03

NFP

Methodist Ladies' College (Facilities
Assistants/Trades-persons) Enterprise
Agreement 1995

Methodist Ladies' College

1 Jan., 1995 - 31 Dec., 1996 .....................................

AG25/96

12/4/96

76

1321

Methodist Ladies' College NonTeaching Staff (Enterprise Bargaining)
Agreement 2000.
(Replaces previous Agreement
No. AG326/97. For prior details,
see Vol. 79, Part 2)

Whole of State

4 May, 2000 - 31 Dec., 2001 ....................................

AG112/00

4/5/00

80

1874

Methodist Ladies' College (NonTeaching Staff - Building Trades)
Enterprise Bargaining Agreement 1998

Whole of State

1 Nov., 1997 - 31 Dec., 1998 ...................................

AG118/98

30/9/98

78

3671

Metro Brick Armadale (Enterprise
Bargaining) Agreement 1994

Metro Brick employees at
Armadale Brick Manufacturing

8 Feb., 1995 - 31 Dec., 1996 ....................................

AG96/95

7/9/95

75

2765

Metro Brick (Cardup) (Enterprise
Bargaining) Agreement 1994
Metro Meat International Limited,
Katanning Division Maintenance
Employees Enterprise Agreement

Metro Brick Employees at Cardup
Brick Manufacturing
Metro Meat International
Ltd Katanning operations

5 Apr., 1995 - 31 Dec., 1996 ....................................

AG37/95

4/5/95

75

1599

8 Dec., 1997 - 8 Dec., 2000......................................

AG372/97

25/6/98

78

2824

Metro Meat International (Katanning)
AMIEU Processing Agreement (1999)

Katanning,
Western Australia

13 July, 1999 - 30 June, 2001 ...................................

AG123/99

13/7/99

79

2173

Metro Meat International Limited,
Linley Valley Maintenance Employees
Enterprise Agreement

Metro Meat International
Ltd Linley Valley
operations

21 July, 1997 - 20 July, 2000 ....................................
No. 1720/2001 (Communications, Electrical,
Electronic, Energy, Information, Postal,
Plumbing and Allied Workers Union ceased
to be party to the Agreement) ................................

AG373/97

18/6/98

78

2833

...

27/9/01

81

2755

Metrobus Engineering and Maintenance
Enterprise Agreement 1995

Employees of Metrobus
Asset Management
Services & engineering
Employees of Metrobus
Depots

11 July, 1995 - 10 July, 1996 ....................................

AG111/95

26/7/95

75

2371

Metrobus Engineering Employees
Closedown Enterprise Bargaining
Agreement 1997

Engineering Employees at
Metropolitan (Perth)
Passenger Transport
Trust

30 Nov., 1997 - 18 July, 1998...................................

AG329/97

9/12/97

77

149

Metropolitan Health Service Board
Engineering and Building Services
Enterprise Agreement 2000

Metropolitan Health
Service Board

23 Nov., 2000 - 22 Nov., 2002 .................................

AG248/00

23/11/00

80

5414

Metropolitan Health Service Board King Edward Memorial and Princess
Margaret Hospitals (Plant Operators)
Enterprise Bargaining Agreement 1999

Metropolitan Health Service
Board - King Edward
Memorial and Princess
Margaret Hospitals

8 Sept., 1999 - 7 Sept., 2001 ....................................

AG147/99

8/9/99

79

2922

Midland Junction Fresh Markets and
SDA Agreement 2002

Whole of State

12 Feb., 2003 – 30 June, 2005 ..................................

AG6/03

21/02/03

NFP

Midland Sale Yards Agreement 2002

Western Australian Meat
Industry or its’ successor

20 Nov., 2002 – 31 Dec., 2003.................................

AG109/02

22/11/02

NFP

Mike Harper Industrial Agreement

Whole of State

26 Aug., 1996 - 31 July, 1997...................................

AG227/96

21/10/96

76

Mills Signs Painting Service/CFMEUW
Collective Agreement 2001

Whole of State

11 Dec., 2001 - 1 Nov., 2003 ...................................

AG257/01

9/1/02

NFP

Minesite Personnel Pty Ltd Industrial
Agreement

Whole of State

2 Mar, 1999 - 31 Oct, 1999 ......................................

AG28/99

31/3/99

79

1083

Minesite Personnel Pty Ltd Certified
Agreement 1999

Whole of State

25 May 1999 - 31 Mar, 2000 ....................................

AG71/99

25/5/99

79

1659

Ministerial Chauffeurs Agreement 2002
(Replaces and Cancels previous Ministerial
Chauffeurs Enterprise Bargaining Agreement
1999 No. AG211/99. For prior details,
see Vol. 82, Part 2)

Whole of State

18 Mar., 2003 – 16 Mar., 2005.................................

AG303/02

18/03/03

NFP

Within the Ministry
of Education

25 July, 1988 to 24 July, 1989 ..................................

AG16/88

22/5/89

69

Midland College of TAFE Engineering
Trades' Enterprise Bargaining
Agreement 1999 No. AG140/99
(Cancelled by Engineering Trades
Government General Agreement
2002 No. AG2/03. For prior details,
see Vol. 82, Part 2)

4603

Ministry for Culture & the Arts
ALHMWU Enterprise Bargaining
Agreement 2000 No. AG2/01
(Replaced by Cultural Centre General
Agreement 2002 No. AG92/02.
For prior details, see Vol. 82, Part 1)
Ministry of Education Groundsperson/
Pool Attendant Traineeship Industrial
Agreement

(114)
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Ministry of Justice (Miscellaneous)
Enterprise Agreement 1999 AG150/99
(Cancelled by the following:
Gardeners (Government) … Agreement,
Cleaners and Caretakers (Government) …
Agreement and Catering Employees
… Agreement Nos. AG100/02, AG101/02
& AG106/02. For prior details, see
Vol. 82, Part 1)
Ministry of Justice Prison Officers
Enterprise Agreement 2000 No. AG271/00
(Cancelled by the Department of Justice
Prison Officers Enterprise Agreement 2003
No. AG137/03. For prior details, see
Vol. 82, Part 2)
Mirage Industries/ BLPPU and the
CMETU Collective Agreement 1999
(Cancels previous Mirage Industries
Industrial Agreement No. AG102/99.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG103/00

19/5/00

80

Mirvac Constructions (WA) Pty Ltd
Industrial Agreement

Mirvac Constructions
(WA) Pty Ltd

6 Mar., 2002 - 31 Oct., 2002 ....................................

AG47/02

11/4/02

NFP

2636

Mitchell Erectors Industrial Agreement

Mitchell Erectors Pty Ltd

15 Sept., 1995 - 31 July, 1997 ..................................

AG169/95

10/10/95

75

2993

Mitchell Erectors Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG158/97

17/9/97

77

2636

Mitre 10 Warehouse Employees
Agreement 2002
(Replaces previous Mitre 10 Warehouse
... Agreement No. AG239/98.
For prior details, see Vol. 82, Part 1)

Whole of State

15 Nov., 2002 - 30 June, 2004..................................

AG193/02

21/11/02

NFP

MJ and VD Quinlan and SDA Agreement 2002

Whole of State

21 Feb., 2003 – 30 June, 2005 ..................................

AG209/03

21/2/03

NFP

MOBILE DEWATERING/CFMEUW
Collective Agreement 2001

Whole of State

19 Dec., 2001 - 1 Nov., 2004 ...................................

AG266/01

14/2/02

NFP

Moerlina School Amended (Enterprise
Bargaining) Agreement 2001
(Replaces & Cancels previous Moerlina
School ... Agreement No. AG16/99.
For prior details, see Vol. 81, Part 2)

Whole of State

1 Feb., 2001 - 31 July, 2003......................................

AG206/01

14/12/01

NFP

Mooring Staff, Albany (Casuals)
Agreement

Port of Albany

In accordance with Waterside Workers
Federation Contract ..................................................

AG9/75

18/2/75

55

284

Morley Bricklayers Industrial
Agreement
Morley Bricklayers Industrial
Agreement

Morley Bricklaying

1 Aug., 1995 - 31 July, 1997.....................................

AG129/95

5/10/95

75

2768

Morley Bricklaying

1 Aug., 1995 - 31 July, 1997.....................................

AG129/95

5/10/95

75

2768

Morley Bricklaying Contractors
Industrial Agreement

Christopher Smith and
Dennis Smith t/a Morley
Bricklaying Contractors
Whole of State

5 Dec., 1995 - 31 July, 1997 .....................................

AG315/95

10/1/96

76

362

15 Dec., 2000 - 1 Nov., 2002 ...................................

AG288/00

12/1/01

81

532

MR Formwork (WA) Pty Ltd Industrial
Agreement

Whole of State

21 Feb., 1997 - 31 July, 1997....................................

AG50/96

11/12/96

77

71

MRC Contracting/BLPPU and the
CMETU Collective Agreement 1999
(Cancels previous MRC Contracting
Industrial Agreement No. AG225/97.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 .....................................

AG250/99

24/3/00

80

1227

MTJW Reofixer/BLPPU and the
CMETU Collective Agreement 1999

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG241/99

8/3/00

80

1232

MT Lothian Plasterers Industrial
Agreement

Fairfyeld Pty Ltd t/a
Mt Lothian Plasterers

8 Sept., 1995 - 31 July 1997 .....................................

AG156/95

10/10/95

75

2995

Muir’s Fresh Food Supermarket and
SDA Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG183/02

18/11/02

NFP

Muldoon Tiles Industrial Agreement

Muldoon Tiles Supply
and Fix Pty Ltd

7 Dec., 1995 - 31 July, 1997 .....................................

AG319/95

10/01/96

76

364

Multi Glass & Aluminium Fabricators/
BLPPU and the CMETU Collective
Agreement 1999
(Cancels previous Multi Glass &
Aluminium ... Agreements
No. AG217/97 & No. AG261/98.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG197/99

8/3/00

80

1238

1453

MR Formwork/BLPPU and the CMETU
Collective Agreement 2000

Multi Glass Industrial Agreement

Whole of State

17 Mar., 1997 - 31 July., 1997..................................

AG77/97

4/6/97

77

Multiplex Constructions Industrial
Agreement

Whole of State

1 Nov., 1999 - 31 Oct., 2002 ....................................

AG86/00

2/4/01

NFP

Murdoch Drive Continental Super Deli
and SDA Agreement 2002

Whole of State

12 Feb., 2003 – 30 June, 2005 ..................................

AG217/02

21/2/03

NFP

Murphy Plant Hire and Demolition/
BLPPU Collective Agreement 2000
(Cancels previous Murphy Plant ...
Agreement No. AG93/98. For prior
details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 .....................................

AG91/00

3/5/00

80

1879

Myer Stores Limited Distribution
Centre Carousel Road Cannington
Site Agreement 1984

Myer Stores Limited Distribution Centre, Cannington

1 May, 1994 - 30 Nov., 1996....................................

AG88/94

14/9/94

74

2352

Myer Stores Limited Distribution
Centre Carousel Road Cannington
Site Clerical Agreement 1994

Myer Stores Limited Distribution Centre, Cannington

1 May, 1994 - 30 Nov., 1996....................................

AG120/94

22/12/94

75

102

Mywest Australia Industrial Agreement

Whole of State

23 Nov. 1995 - 31 July, 1997....................................

AG307/95

10/01/96

76

365
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N & K Ceilings/BLPPU Collective
Agreement 2000
(Replaces and Cancels previous
NK Ceiling ... Agreement No. AG290/77
For prior details, see Vol. 80, Part 1)

Whole of State

7 Sept., 2000 - 1 Nov., 2002.....................................

AG221/00

31/10/00

80

5057

Nally Canning Vale Agreement 1996
(Replaces Nally Canning Vale
Agreement 1995 No. AG90/95.
(For prior details, see Vol. 78, Part 2)

Nally (WA) Pty Limited,
173 Bannister Road
Canning Vale

3 Oct., 1996 - 2 Apr., 1998.......................................

AG221/96

3/10/96

76

4208

Nally North Perth Agreement 1995

Nally (WA) Pty Ltd

2 Aug., 1995 - 1 Aug., 1996 .....................................

AG91/95

2/8/95

75

2537

Nally North Perth Agreement 1996

Nally (WA) Pty Limited
Kadina Street North Perth

3 Oct., 1996 - 2 Apr., 1998.......................................

AG222/96

3/10/96

76

4213

Nannup Timber Processing Pty Ltd
Enterprise Agreement 2001

South-West Land Division
of W.A. excluding area
comprised within a radius
of 45km from G.P.O., Perth

28 Apr., 2001 - 30 June, 2003 ..................................

AG113/01

3/8/01

NFP

National Ceramics/BLPPU Collective
Agreement 2000

State of WA

1 June, 2000 - 1 Nov., 2002......................................

AG187/00

28/8/00

80

4119

National Ceramics/BLPPU Collective
Agreement 2000
(Replaces previous National Ceramics
... Agreement No. AG187/2000)

State of WA

13 Sept., 2000 - 1 Nov., 2002...................................

AG223/00

17/10/00

80

5052

National Training Wage (Hospitality
Industry) Agreement 1995,
No AG211 of 1995

Trainees employed by
Hospitality Group
Training (WA) Inc

13 Dec., 1995 - 12 Dec., 1996..................................

AG211/95

13/12/95

76

121

Natural Habitats Landscapes Industrial
Agreement

Whole of State

17 Mar. 1998 - 31 Oct., 1999 ...................................

AG51/98

2/6/98

78

2267

Natural Stone/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

22 June, 2001 - 1 Nov., 2002....................................

AG120/01

13/7/01

NFP

Naus Building Products Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct 1999 ......................................

AG251/97

3/12/97

77

3352

Naus Fire Protection/BLPPU and the
CMETU Collective Agreement 1999

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG198/99

21/3/00

80

1244

N.B. Love Starches (W.A.) Site
Agreement 1994

N.B. Love Starches
(W.A.)

1 Apr., 1994 - 30 Mar., 1996....................................

AG17/94

18/10/94

74

2670

N.B. Love Starches (W.A.) State Site
Agreement 1996

N.B. Love Starches (W.A.)

1 July, 1996 - 31 Dec., 1998.....................................

AG292/96

17/12/96

77

72

Nelson Point and Finucane Island
Capacity Expansion Project - Port
Hedland Agreement 1997-1998
Nelson Point and Finucane Island
Capacity Expansion Project - Port
Hedland Agreement 1997-1998

Nelson Port and Finucane
Island in Port Hedland

1 May., 1997 - Dec., 1998 ........................................

AG113/97

15/5/97

77

1455

Construction Workers at
Nelson Point and Finucane
Island Port Hedland

1 May., 1997 - Dec., 1998 ........................................

AG1661/97

19/8/97

77

2306

Nelson Point and Finucane Island
Capacity Expansion Project - Port
Hedland Agreement 1997-1998

Construction Workers at
Nelson Point and Finucane
Island

Oct., 1997 - Dec., 1998 ............................................

AG321/97

8/12/97

78

153

Nestle Australia Ltd Kewdale Warehouses - SDA Agreement 2001
(Replaces & Cancels previous Nestle
Australia Ltd Kewdale ... Agreement
1999 No. AG21/00. For prior details,
see Vol. 81, Part 2)

Whole of State

1 Nov., 2001 - 30 Oct., 2003....................................

AG262/01

30/1/02

NFP

New Cement Co. Industrial Agreement

New Cement Co. Pty Ltd

22 Sept., 1995 - 31 July, 1997 ..................................

AG238/95

22/11/95

76

123

New Cement Industrial Agreement

New Cement Co. Pty Ltd

23 Nov., 1994 - 31 July, 1995...................................

AG174/94

6/12/94

75

105

New Concrete/BLPPU and the CMETU
Collective Agreement 1999
(Cancels previous New Concrete ...
Agreements No. AG57/1996 &
No. AG245/97. For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG229/99

29/3/00

80

1249

Newco Industrial Agreement

Whole of State

6 Mar., 1998 - 31 Oct., 1999 ....................................

AG42/98

2/6/98

78

2269

New Force Construction Industrial
Agreement

Whole of State

23 Apr, 1999 - 31 Oct, 1999.....................................

AG44/99

23/4/99

79

1374

NEWAVE CONCRETE/CFMEUW
Collective Agreement 2002

Whole of State

31 July, 2002 – 1 Nov., 2002....................................

AG111/02

13/08/02

NFP

N'Gala Mothercraft Home and Training
Centre (Salaried Officers) Agreement,
1975

Salaried Officers
employed by N'Gala

27 Nov., 1975 to 26 Nov., 1978 ...............................

AG42/75

24/12/75

55

Nilsen Electric (W.A.) Industries
Myaree Pty Ltd Nelson Point Development Project (Enterprise Bargaining
Agreement) No. AG23 of 1993

Nelson Point Development
Project, Port Hedland

4 June, 1993 - Completion........................................

AG23/93

1/6/93

NFP

Nilsen Electric (WA) Pty Ltd Enterprise
Agreement 1996

Nilsen Electric (WA)
Pty Ltd

1 Dec., 1996 - 31 Dec., 1997....................................

AG183/96

1/8/96

76

2697

N.K. Ceilings Industrial Agreement

NK Ceilings 1992 Pty Ltd

21 Dec., 1994 - 31 July, 1995 ...................................

AG181/94

29/12/94

75

107

NK Ceilings 1992 Industrial Agreement

NK Ceilings 1992 Pty Ltd

1 Aug., 1995 - 31 July 1997......................................

AG189/95

10/10/95

75

2996

Noakes Store Denmark and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG160/02

18/11/02

NFP

Norbertine Canons Incorporated Non
-Teaching Staff Enterprise Bargaining
Agreement 2000
(Replaces previous Norbertine Canons
... Agreement No. AG60/99. For prior
details, see Vol. 81, Part 2)

Whole of State

6 April, 2001 - 30 June, 2003 ...................................

AG134/01

31/7/01

NFP
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Norcon Industrial Agreement

Norcon Pty Ltd

2 Nov., 1994 - 31 July, 1995.....................................

AG143/94

2/11/94

75

109

Norcon Industrial Agreement

Norcon Pty Ltd

8 Sept., 1995 - 31 July, 1997 ....................................

AG151/95

10/10/95

75

2998

North Coast Concrete/BLPPU and the
CMETU Collective Agreement 1999
(Cancels previous North Coast Concrete
... Agreements No. AG15/1996 &
No. AG231/97. For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG13/00

29/3/00

80

1255

North Metropolitan College Miscellaneous
Workers' Agreement 1997 AG281/97
(Cancelled by the following:
Gardeners (Government) … Agreement,
Cleaners and Caretakers (Government) …
Agreement and Catering Employees
… Agreement Nos. AG100/02, AG101/02
& AG106/02. For prior details, see
Vol. 82, Part 1)

North Metropolitan
College

17/10/97 - 16/10/99 ..................................................

17/10/97

77

3359

Novacoat Pty Ltd Enterprise Bargaining
Agreement NC01 of 1995

Novacoat Pty Ltd

10 June, 1996 - 31 Dec., 1997 ..................................

AG119/96

10/6/96

76

1901

NS Komatsu Perth (Service Department)
Enterprise Agreement 1999
(Cancels previous NS Komatsu ...
Agreements No. AG3/1994 &
No. AG207/95. For prior details,
see Vol. 79, Part 2)

Whole of State

1 July, 1999 - 30 June, 2001 .....................................

AG223/99

28/2/00

80

566

Nuform Constructions Pty Ltd Industrial
Agreement

Whole of State

23 Aug., 1996 - 31 July, 1997...................................

AG205/96

18/11/96

76

4928

Nulsen Haven (Salaried Officers)
Agreement, 1976

Salaried Officers employed
by Mentally Incurable
Childrens Association

25 June, 1976 to 24 June, 1979.................................

AG32/76

25/6/76

56

994

Nurses (City of Nedlands) Industrial
Agreement

Nurses employed by Marita
Road Day Care Centre

24 July, 1974 to 23 July, 1975 ..................................

AG51/76

9/11/76

56

1848

Nu-Tex Constructions/BLPPU
Collective Agreement 2001

Whole of State

6 Apr., 2001 - 1 Nov., 2002......................................

AG62/01

11/5/01

NFP

Nyindamurra Family School (Enterprise Bargaining) Agreement 1997

Whole of State

29 May, 1998 - 31 Dec., 1998 ..................................

AG48/98

29/5/98

78

2273

Nyindamurra Family School (Enterprise Bargaining) Agreement 1999

Whole of State

19 July, 1999 - 31 Dec., 2000 ...................................

AG136/99

21/9/99

79

2939

Ocean Legend Agreement 2003

Ocean Legend Facility

8 May, 2003 - 6 May, 2006 ......................................

AG107/03

8/5/03

NFP

O'Donnell Griffin (Maintenance
Operations)Port Hedland Enterprise
Bargaining Agreement 1997

O'Donnell Griffin
(Maintenance Operations)

1 Nov., 1996 - 31 Oct., 1998 ....................................

AG87/97

17/4/97

77

1212

O'Donnell Griffin Nelson Point
Development Project (Enterprise
Bargaining) Agreement

Nelson Point Development
Project Port Hedland

4 Jan., 1993 - Completion.........................................

AG20/93

19/4/93

73

1263

O'Donnell Griffin Nelson Project
Development Project (Enterprise
Bargaining) Agreement Phase II

Employees at Nelson Point
Development Project Port
Hedland employees employed
by O'Donnell Griffin

16 June, 1993 - Completion ......................................

AG28/93

20/7/93

75

3221

O'Donnell Griffin/Wormald Fire
Systems Western Australia Enterprise Bargaining Agreement

State of Western Australia

1 July, 1994 - 31 Dec., 1995 .....................................

AG112/94

26/10/94

74

2676

O'Donnell Griffin/Wormald Fire
Systems Western Australia Enterprise
Bargaining Agreement 1996

O'Donnell Griffin/Wormald
Fire Systems Western
Australia

1 Jan., 1996 - 31 Dec., 1997 .....................................

AG163/96

11/7/96

76

2702

Oil Bunkering (Fremantle) Limited,
Enterprise Bargaining Agreement 2003
(Cancelles previous Oil Bunkering BP ...
Agreement No. AG80/01. For prior
details, see Vol. 82, Part 2)

BP (Fremantle) Ltd

1 Jan., 2003 - 31 Dec., 2004 .....................................

AG86/03

8/04/03

NFP

Olympic Fine Foods Enterprise
Agreement 1995

Olympic Fine Foods
Pty Ltd

30 Nov., 1995 - 31 July, 1996...................................

AG272/95

30/11/95

76

124

Omega Constructions Industrial
Agreement

Omega Constructions
Pty Ltd

8 Sept., 1995 - 31 July, 1997 ....................................

AG141/95

10/10/95

75

2999

On-Site Engineering/BLPPU Collective
Agreement 2000
(Cancels previous On-Site Engineering
... Agreements No. AG132/1994,
No. AG195/1995 & No. AG11/98.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG81/00

18/4/00

80

1885

Optim Projects/BLPPU and the CMETU
Collective Agreement 1999
(Replaces previous Optim Project
Industrial Agreement No. AG75/99.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG202/99

21/3/00

80

1261

Ortem Pty Ltd/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

15 June, 2001 - 1 Nov., 2002....................................

AG110/01

13/7/01

NFP

Orvad WA Scaffolding Industrial
Agreement

Orvad WA Pty Ltd

11 Nov., 1994 - 10 Nov., 1996 .................................

AG138/94

11/11/94

74

2980

Orvad (WA) Scaffolding Industrial
Agreement 1996

Orvad (WA) Pty Ltd

23 May, 1996 - 23 May, 1998...................................

AG164/96

26/7/96

76

2706

Orvad Scaffolding Industrial Agreement

Whole of State

5 Nov., 1997 - 31 Oct., 1999 ....................................

AG335/97

30/4/98

78

1833

Orville Holdings Pty Ltd Industrial
Agreement

Orville Holdings Pty Ltd

1 Aug., 1995 - 31 July, 1997.....................................

AG70/95

18/5/95

75

1882

Orville Holdings Pty Bricklaying
Industrial Agreement

Orville Holdings Pty Ltd
(WA)

1 Aug., 1995 - 31 July, 1997.....................................

AG124/95

7/9/95

75

2769
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Osborne Ceilings/BLPPU Collective
Agreement 2000

Whole of State

25 Nov., 1999 - 1 Nov., 2002 ...................................

AG124/00

2/6/00

80

2641

Osborne Ceramic Centre Industrial
Agreement

Whole of State

26 Aug., 1996 - 31 July, 1997...................................

AG226/96

21/10/96

76

4623

Osborne Scaffolders Industrial
Agreement

Osborne Scaffolders
Pty Ltd

1 Aug., 1995 - 31 July, 1997.....................................

AG190/95

10/10/95

75

3002

Osborne Cold Stores Enterprise
Bargaining Agreement 1996

Osborne Cold Stores
(WA) Pty Ltd

21 June, 1996 - 30 Sept., 1997 .................................

AG125/96

21/6/96

76

2348

Otis Australia - Western Australia
Construction & Service Employees
Bargaining Industrial Agreement

Otis Elevator Company
Pty Ltd

1 June, 1995 - 2 July, 1997 .......................................
No. 844/2001 (Otis Elevator Company Pty Ltd
ceased to be party to the Agreement) ......................

AG250/95

9/11/95

75

3223

…

17/05/01

81

1386

Otis Building Technologies - Western
Australia - Elevator Division Certified
Agreement 1996

Whole of State

12 Aug., 1996 - 2 June, 1997....................................

AG202/96

16/8/96

76

4218

Otis Australia - Western Australian
Construction & Service Employees
Certified Agreement 1997

Whole of State

3 Aug., 1998 - 31 Dec., 2000 ...................................

AG91/98

3/8/98

78

3226

OTRACO Earthmover Tyre Fitter's
Enterprise Agreement 1998
(Cancelled and Replaces Otraco
Earthmover ... Agreement 1996
No. AG171/96. See Vol.78, Part 1)

Newman

10 Sept., 1998 - 30 July, 2003 ..................................

AG175/98

12/10/98

78

4034

Pacific Industrial Company Enterprise
Bargaining Agreement 1995

Naval Base Workshop operations
of Pacific Industrial Company

7 Jan., 1995 - 5 Jan., 1996 ........................................

AG27/95

9/3/95

75

913

Pacific Industrial Company Enterprise
Bargaining Agreement 1996

Pacific Industrial
Company

28 Mar., 1996 - 27 Mar., 1998 .................................

AG211/96

23/9/96

76

4031

Pacific Industrial Company Enterprise
Bargaining Agreement 2000
(Replaces previous Pacific Industrial
... Agreement No. AG158/1998.
For prior details, see Vol. 80, Part 1)

Naval Base Workshop

1 April, 2000 - 30 June, 2002 ...................................

AG264/00

5/12/00

80

5424

Pacific World Packaging Enterprise
Agreement 1994

Pacific World Packaging,
24 Jackson Street, Bayswater

24 June, 1994 - 23 June, 1995 ..................................

AG55/94

24/6/94

74

1739

Pacific World Packaging (WA) Enterprise Agreement 1995

Pacific World Packaging

7 Aug., 1995 - 6 Aug., 1996 .....................................

AG115/95

14/8/95

75

2539

Pacific World Packaging (WA) Enterprise Agreement 1996

Pacific World Packaging

1 July., 1996 - 1 July., 1998......................................

AG259/96

14/12/96

77

82

Paint Solutions/BLPPU Collective
Agreement

Whole of State

18 Apr., 2001 - 15 Dec., 2001 ..................................

AG72/01

14/5/01

NFP

Paint Solutions Domestic and Minor
Industrial Agreement
Paint Solutions Industrial Agreement

Whole of State

7 Feb.,1996 - 31 July 1997 .......................................

AG55/96

11/12/96

77

83

Paint Solutions

29 Aug., 1995 - 31 July, 1997...................................

AG187/95

22/11/95

76

126

P & C Industrial Installations and
Maintenance Agreement

Whole of State

15 Dec., 1997 - 31 Oct., 1999 ..................................

AG360/97

26/2/98

78

955

P&O Cold Storage Ltd Enterprise
Agreement 1995

P&O Cold Storage Ltd

29 Mar., 1995 - 31 Dec., 1995..................................

AG26/95

29/3/95

75

913

P&O Cold Storage Enterprise
Agreement 1996

P & O Cold Storage Ltd

1 Mar., 1996 - 31 Dec., 1996....................................

AG66/96

10/4/96

76

1333

P & O Cold Storage Ltd Enterprise
Agreement 1997

Whole of State

1 Jan., 1997 - 31 Dec., 1997 .....................................

AG61/97

18/3/97

77

921

"P & O" Towage Services Small Craft
Crews Agreement

Whole of State

16 Jan., 1989 to 15 Jan., 1991 ..................................

AG2/89

14/2/89

69

2356

P & O Towage Services Small Craft
Crews Enterprise Agreement 1996
(Replaces No. AG88/93
P & P Italiano Holdings Industrial
Agreement

Whole of State

8 Feb., 1998 .............................................................

AG220/96

3/9/96

77

3371

Whole of State

9 Nov., 1997 - 31 Oct., 1999....................................
No. 1695/2002 (P & P Italiano Holdings ceased
to be party to the Agreement ..................................

78

913

…

9/10/02

82

2672

Panorama Painting Services/BLPPU and
the CMETU Collective Agreement 2001

Whole of State

31 Oct., 2001 - 1 Nov., 2002....................................

AG214/01

20/11/01

NFP

Paraplegic-Quadriplegic Association
of Western Australia (Inc.) Supported
Employees’ Wages Agreement 2002
(Replaces previous Paraplegic-Quadriplegic
… Agreement No. AG12/97. For prior
details, see Vol. 82, Part 1)

Whole of State

22 Nov., 2002 – 19 Nov., 2005 ................................

AG197/02

22/11/02

NFP

AG340/97

Paraquad Industries Industrial Agreement

Whole of State

13 Mar., 1998 - 31 Oct., 1999 ..................................

AG43/98

78

2292

Paraquad Industries/BLPPU and the
CMETU Collective Agreement 2000

Whole of State

1 May, 2000 - 31 Oct., 2003.....................................

AG229/00

17/10/00

80

5063

Parent Controlled Christian Association
Northern Suburbs Inc. (Enterprise
Bargaining) Agreement 2001
(Replaces & Cancels previous Parent
Controlled ... Agreement No. AG18/00.
For prior details, see Vol. 81, Part 2)

Whole of State

1 Jan., 2001 - 31 Dec., 2003 .....................................

AG20/02

1/3/02

NFP

Parker and Knight Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct.,1999 .....................................

AG229/97

21/1/98

78

Parise Steel/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

1 June, 2001 - 1 Nov., 2002......................................

AG101/01

28/6/01

NFP

Paul Finn Industries Industrial
Agreement

Paul Finn Industries
Pty Ltd

3 Nov., 1994 - 31 July, 1995 ....................................

AG146/94

3/11/94

75

110

Paul Finn Industries Domestic and
Minor Industrial Agreement

Whole of State

20 Dec., 1995 - 31 July, 1997 ...................................

AG17/96

6/12/96

76

4938

Paul Finn Industries Flooring and
Concrete Industrial Agreement

Whole of State

20 Dec., 1995 - 31 July, 1997 ...................................

AG19/96

6/12/96

76

4939
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Paul Finn Industries Pty Ltd Industrial
Agreement

Whole of State

20 Dec., 1995 - 31 July, 1997 ...................................

AG18/96

6/12/96

76

PAVEMASTER/CFMEUW Collective
Agreement 2001

Whole of State

16 Jan., 2002 - 1 Nov., 2002.....................................

AG8/02

1/2/02

NFP

Paving Solutions/BLPPU and the
CMETU Collective Agreement 2001

Whole of State

18 Apr., 2001 - 1 Nov., 2002....................................

AG67/01

14/5/01

NFP

PB Foods Ltd Balcatta Security Officers
Enterprise Agreement 2001
(Cancels previous PB Foods Ltd
... Agreement 1997 No. AG238/97.
For prior details, see Vol. 81, Part 2)

Whole of State

1 Jan., 2001 - 30 Dec., 2003 .....................................

AG194/01

4/12/01

NFP

PB Foods Limited (Balcatta Operations)
Enterprise Agreement 2000
(Replaces & Cancels previous PB Foods
Limited ... Agreements No. AG261/97 &
No. AG327/97. For prior details, see
Vol. 81, Part 2)

PB FoodsLimited Operations
at Balcatta and O'Connor

1 July, 2000 - 30 June, 2003 .....................................

AG223/01

24/1/02

NFP

PB Foods Ltd Beverage Production
(Enterprise Bargaining) Agreement 2002
(Replaces previous PB Foods
... Agreement 2001 No. AG269/01
For prior details, see Vol 82 Part 1)

Employees of PB Foods Ltd
who are eligible to be
members of the ALHMWU

1 May., 2002 – 31 Dec 2004.....................................

AG88/02

08/08/02

NFP

PB Foods Ltd Brunswick (Enterprise
Bargaining) Agreement 2001
(Replaces and Cancels previous PB
Foods ...Agreement No. AG135/00.
For prior details, see Vol. 81, Part 2)

Whole of State

16 Dec., 2000 - 1 May, 2002 ....................................

AG41/02

17/4/02

NFP

PB Foods Ltd Country Distribution
Depots (Enterprise Bargaining)
Agreement 2000
(Cancels previous PB Foods
... Agreement 1997 No. AG247/98.
For prior details, see Vol. 81, Part 2)

Whole of State

1 Dec., 2000 - 1 Dec., 2003......................................

AG4/2002

17/06/02

NFP

PCB Holdings Asbestos Eradication
Industrial Agreement

Whole of State

21 May, 1999 - 31 Oct., 1999...................................

AG107/99

31/8/99

79

2417

PCB Holdings/BLPPU and the CMETU
Collective Agreement 2000

Whole of State

4 May, 2000 - 1 Nov., 2002......................................

AG125/00

2/6/00

80

2647

PCH Access Pty Ltd/BLPPU Collective
Agreement 2000
(Supersedes previous PCH Access Pty Ltd
Industrial Agreement No. AG95/1999.
For prior details, see Vol. 80, Part 1)

State of WA

4 July, 2000 - 3 July, 2002 ........................................

AG179/00

25/7/00

80

3251

P.C.H. Commercial Scaffolding Industrial
Agreement

Whole of State

21 Oct., 1997 - 31 Oct., 1999 ...................................

AG246/97

3/12/197

77

3376

P.D.W Home Improvements (Supported
Wage) Enterprise Agreement 1996

P.D.W. Home Improvement, Midvale

3 Feb., 1997 - 2 Feb., 1997.......................................

AG44/97

26/3/97

77

929

Peel Community Living (Inc) ALHMUW
State Industrial Agreement 2002

Peel Community Living (Inc)
employees who are eligible to
be members of the Union

18 months, subject to the identified funding period ...
for the Organisation

AG107/02

09/12/02

NFP

Peel Laundry, (Transport Workers)
Enterprise Agreement 1996

Peel Laundry
Waroona

8 Aug., 1996 - 7 Feb., 1997 ......................................

AG192/96

8/8/96

76

Pemberton General Store and SDA
Agreement 2002

Whole of State

12 Feb., 2003 – 30 June, 2005 ..................................

AG7/03

21/2/03

NFP

Penrhos College (Enterprise Bargaining)
Agreement 2002
(Replaces previous Penrhos College
… Agreement No. AG35/99. For
prior details, see Vol. 82, Part 1)

Whole of State

1 Jan., 2002 - 31 Dec., 2002 .....................................

AG153/02

24/10/02

NFP

Penrhos College Non-Teaching Staff
(Enterprise Bargaining) Agreement 2002
(Cancelles previous Penrhos College
… Agreement 1999, No. AG212/99.
For prior details, see Vol. 82, Part 2)

Whole of State

1 Jan., 2002 – 31 Dec., 2002 ....................................

AG250/02

6/6/03

NFP

Pepsi Cola Bottlers Western Australian
Enterprise Agreement 1995

Pepsi Cola Bottlers Australia at
Canning Vale Bottling Plant, W.A.

26 July, 1994 - 24 July, 1995 ....................................

AG3/95

12/5/95

75

1883

Pepsi Cola Bottlers Western Australian
Enterprise Agreement 1996

Pepsi Cola Bottlers Australia at
Canning Vale Bottling Plant, W.A.

24 May, 1995 - 24 May, 1997...................................

AG293/96

23/1/97

77

378

Perenjori Supermarket and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG181/02

18/11/02

NFP

Perth Asbestos Removal Company/
BLPPU and the CMETU Collective
Agreement 2001

Whole of State

12 Dec., 2001 - 1 Nov., 2002 ...................................

AG261/01

9/1/02

NFP

Perth College (Enterprise Bargaining)
Agreement 1994

Perth College Inc.

1 July, 1994 - 31 Dec., 1995 .....................................

AG187/94

19/1/95

75

Perth College (Enterprise Bargaining)
Agreement 2002
(Replaces previous Perth College ...
Agreement 1999 No. AG99/01. For
prior details, see Vol. 82, Part 1)

Whole of State

1 Jan., 2002 - 31 Dec., 2003 .....................................

AG89/02

1/7/02

NFP

Perth Zoological Gardens (Operations
Employees) General Agreement 2002
(Replaces Zoological Gardens ...
Agreement No. AG65/99)

Whole of State

4 June, 2002 - 31 Dec., 2003 ....................................

AG76/02

11/6/02

NFP

Peter Licari Brickpaving/BLPPU and the
CMETU Collective Agreement 2001

Whole of State

1 June, 2001 - 1 Nov., 2002......................................

AG102/01

28/6/01

NFP
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Perth Rigging/BLPPU Collective
Agreement 1999
(Cancels previous Perth Rigging
... Agreements No. AG178/1995,
No. AG157/97 & No. AG298/97
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG199/99

21/3/00

80

1286

Peters Creameries (WA) Pty Ltd
Brunswick (Enterprise Bargaining)
Agreement 1994,

Peters Creameries (WA)
Pty Ltd, Brunswick

14 Dec., 1994 - 14 Dec., 1996..................................

AG112/95

4/9/95

75

2770

Peters Poultry Suppliers Agreement
1994

Peters Poultry Suppliers Processing Plant, Thornlie

8 Aug., 1994 - 1 Aug., 1996 .....................................

AG95/94

13/10/94

74

2680

Peters Poultry Suppliers Enterprise
Agreement 1996

Peters Poultry Suppliers,
a division of Inghams
Enterprise Pty Limited
Processing Plant Thornlie

12 Aug., 1996 - 11 Aug., 1998 .................................

AG254/96

22/10/96

76

4626

Peters (W.A.) Limited (Balcatta
Operations) Enterprise Bargaining
Agreement 1994

Peters (W.A.)
Balcatta Operations

11 Nov., 1994 - 10 Nov., 1997 .................................

AG123/94

28/11/94

74

2982

Peters (WA) Limited (Balcatta Security
Officers) Enterprise Bargaining
Agreement 1995

Peters (WA) Limited,
Balcatta

1 Jan., 1995 - 31 Dec., 1997 .....................................

50/95

16/6/95

75

2138

Peters (WA) Ltd Country Distribution
Depots (Enterprise Bargaining)
Agreements 1996

Peters (WA) Ltd Country
Distribution Depots

1 Dec., 1995 - 1 Dec., 1997......................................

AG170/96

13/9/96

76

4036

Pharmacy Guild/SDA Australian
Vocational Certificate Training System
Pilot Project Agreement 1993

Perth Metropolitan
Area

30 Aug., 1993 - 29 Aug., 1995 .................................

AG57/93

30/11/93

73

3402

Pictoria Nominees Industrial Agreement

Pictoria Nominees Pty Ltd

29 Apr., 1996 - 31 July, 1997 ...................................

AG97/96

29/4/96

76

1341

Picture Pave/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

30 Mar., 2001 - 1 Nov., 2002 ...................................

AG59/01

3/5/01

NFP

Pierre & Stones/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

14 Feb., 2001 - 1 Nov., 2002....................................

AG26/01

26/3/01

NFP

Pilbara 4-Wheel Drive and Mine
Services Agreement 1997

Respondents Operations
Newman WA

17 June., 1997 - 16 June., 1999 ................................

AG119/97

19/6/97

77

Piletech/CFMEUW Collective
Agreement 2001

Whole of State

22 Feb., 2002 - 1 Nov., 2002 ....................................

AG33/02

5/4/02

NFP

Pilkington (Australia) Operations Ltd,
Myaree Enterprise Agreement 1993

Pilkington (Australia)
Operations Ltd, Myaree

18 Jan., 1994 - 17 Jan., 1995 ....................................

AG90/93

3/2/94

74

240

Pilkington (Australia) Operations
Limited Myaree Wholesale
(Stage II 1995) Enterprise Agreement

Pilkington (Australia)
Operations Limited
Myaree Wholesale
Operations

21 Dec., 1995 - 20 Dec., 1997..................................

AG326/95

10/1/96

76

366

Pilkington (Australia) Operations
Limited Western Australian Glazing
Enterprise Agreement Stage II
(Replaces AG283/96)

Myaree, WA

26 Nov., 1999 - 18 Nov., 2000 .................................

AG155/99

26/11/99

79

3660

Pilkington (Australia) Operations Limited,
WA State Operations, Glazing Division/
BLPPU and the CMETU Collective
Agreement 2001

Whole of State

31 Oct., 2001 - 1 Nov., 2002 ....................................

AG246/01

9/1/02

NFP

Pilkington (Australia) Operations Limited,
Western Australia State Operations
Glazing (Stage III, 2001) Enterprise
Agreement

Pilkington (Australia)
Operations Limited Western Australian
State, Myaree

9 Jan., 2001 - 18 Nov., 2003.....................................

AG247/01

9/1/02

NFP

Pilkington (Australia) Operations
Limited, Western Australian Retailing
Enterprise Agreement Stage I

Pilkington (Australia)
Operations Limited
Western Australian
Retailing Operations

21 Dec., 1995 - 20 Dec., 1997..................................

AG325/95

10/1/96

76

369

Pilkington (Australia) Operations
Limited, Western Australian Retailing
(Stage II, 1998) Enterprise Agreement

Albany, South Fremantle,
Greenwood, Midland,
Nth Perth, Victoria Park

18 Aug., 1998 - 17 Nov., 2000 .................................

AG153/98

15/10/98

78

4045

Pilkington (Australia) Operations
Limited, Western Australian State Retail
(Stage III, 2000) Enterprise Agreement

Albany, South Fremantle,
Greenwood, Midland,
Nth Perth, Victoria Park

18 Nov., 2000 - 15 Nov., 2004 .................................

AG9/01

28/2/01

NFP

Pilkington (Australia) Operations
Limited, Myaree Wholesale
(Stage III 1998) Enterprise Agreement

Whole of State

18 Aug., 1998 - 17 Nov., 2000 .................................

AG154/98

12/10/98

78

Pilkington (Australia) Operations
Limited, Myaree Wholesale
(Stage IV, 2000) Enterprise Agreement

Pilkington (Australia)
Operations Limited Myaree Wholesale Operations

18 Nov., 2000 - 15 Nov., 2004 .................................

AG9/01

28/2/01

NFP

Pioneer Concrete Cement Tanker
Drivers Agreement 2000
(Cancels previous Pioneer Concrete
... Agreement No. AG17/1999.
For prior details, see Vol. 80, Part 2)

Whole of State

8 Dec., 2000 - 7 Dec., 2003......................................

AG245/00

8/12/00

81

158

Pioneer Concrete Drivers Agreement
1994

Pioneer Concrete (WA)
Pty Ltd

14 Feb., 1995 - 13 Feb., 1997 ...................................

AG8/95

27/2/95

75

629

Pioneer Concrete Tip Truck Drivers
Agreement 1997

Whole of State

21 Jan., 1997 - 20 July, 1999 ....................................

AG323/96

21/1/97

77

389

Peters (WA) Limited (Balcatta Operations)
Enterprise Agreement 1993 No. AG30/94
(Cancelled and Replaced by PB Foods
(Balcatta Operations) Enterprise
Agreement 2000 No. AG223/01. See
Vol. 81, Part 2 for prior details)
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Pioneer Concrete (WA) Pty Ltd Bunbury
Quarry (Enterprise Agreement) 1996
(Replaces Pioneer Concrete Pty Ltd (WA)
... Agreement 1995 No. AG106/1995.
(For prior details, see Vol. 76, Part 2)

Whole of State

1 Oct., 1996 - 30 Sep., 1998.....................................

AG16/97

18/3/97

77

934

Pioneer Concrete (WA) Pty Ltd
Herne Hill Quarry (Enterprise
Bargaining) Agreement 1996
(Replaces No. AG63/93 and
No. AG54/95. See Vol. 78, Part 1).
(Replaced by AG6/99 insofar as that
agreement binds the AMWU
and Pioneer (Concrete (WA) Pty Ltd)

Pioneer Concrete (WA)
Pty Ltd, Herne Hill
Quarry Operations

1 Aug., 1996 - 31 July, 1998.....................................

AG303/96

7/1/97

77

391

Pioneer Construction Materials Agitator
Truck Drivers Agreement 2000
(Cancels previous Pioneer Concrete
... Agreement No. AG273/1998.
For prior details, see Vol. 80, Part 2)

Whole of State

8 Dec., 2000 - 7 Dec., 2003......................................

AG244/00

8/12/00

81

161

Pioneer Construction Materials Pty Ltd
Byford Quarry (Enterprise Bargaining)
Agreement 2000
(Replaces previous Pioneer Concrete
... Agreement No. 31/1999. For prior
details, see Vol. 80, Part 2)

Byford Quarry

8 Dec., 2000 - 1 Nov., 2003 .....................................

AG260/00

8/12/00

81

164

Pioneer Construction Materials Red Hill
Quarry (Enterprise Bargaining)
Agreement 2000
(Cancels previous Pioneer Concrete
... Agreements No. AG6/1999 &
No. AG1/1997. For prior details,
see Vol. 80, Part 2)

Pioneer Construction
Materials Pty Ltd and
Red Hill Quarry
Operation

1 Oct., 2000 - 30 Sept., 2003....................................

AG261/00

8/12/00

81

167

Pioneer Construction Materials Tip
Truck Drivers Agreement 2000
(Cancels previous Pioneer Concrete
Tip ... Agreement No. AG272/1998.
For prior details, see Vol. 80, Part 2)

Whole of State

8 Dec., 2000 - 7 Dec., 2003......................................

AG246/00

8/12/00

81

171

Pioneer Store and SDA Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG145/02

18/11/02

NFP

P Jones Constructions/CFMEUW
Collective Agreement 2002

Whole of State

6 June, 2002 - 1 Nov, 2002.......................................

AG85/2002

27/06/02

NFP

Plasterwise Plastering/BLPPU
Collective Agreement 2000
(Cancels previous Plasterwise
... Agreements No. AG244/1995
& No. AG289/97. For prior details
see Vol. 79, Part 2)

State of WA

1 Nov., 1999 - 1 Nov., 2002.....................................

AG99/00

19/5/00

80

2652

Plaster Workers Colonial Sugar Refining
Co. Ltd. Plaster Workers Agreement

Works occupied by
Colonial Sugar
Refining Co. Ltd

28 Dec., 1961 to 27 Dec., 1962 ................................

AG2/62

8/2/62

42

271

Platform Modification and Hook-up
Agreement

State of WA

30 Aug., 1990 to 29 Aug., 1992 ...............................

AG6/90

21/9/90

70

4009

PNM Painting Contractors Industrial
Agreement

Petnee Holdings Pty Ltd t/a
PNM Painting Contractors

21 Sept., 1995 - 31 July, 1997 ..................................

AG237/95

22/11/95

76

131

PNM Painting Contractors Industrial
Agreement
PNM Painting Contractors Industrial
Agreement

Whole of State

14 Feb., 1996 - 31 July, 1997....................................

AG43/96

11/12/96

77

86

Whole of State

30 Mar., 1998 - 31 Oct., 1999 ..................................

AG50/98

2/6/98

78

2307

Polarcup Australia - Perth Enterprise
Agreement 1999

Polarcup Australia
Bayswater

1 July, 1999 - 30 June, 2001 .....................................

AG125/99

4/10/99

79

2948

Police (Commissioned Officers)
Industrial Agreement

Whole of State

1 July, 1976 to 30 June, 1977 ...................................

AG49/76

22/10/76

56

1761

Poniris Painting Industrial Agreement

Poniris Painting Pty Ltd

1 Aug., 1995 - 31 July 1997......................................

AG159/95

10/10/95

75

3004

Port Hedland Port Authority Port Marine
Officers Industrial Agreement 1993

All Port Control Officers
Employed by Port
Hedland Port Authority

21 Jan., 1994 - 20 Jan., 1995 ....................................

AG92/93

27/1/93

74

248

Port Hedland Truck Stop and SDA
Agreement 2002

Whole of State

12 Feb., 2003 – 30 June, 2005 ..................................

AG21/03

21/2/03

NFP

Port Hedland Visitors Centre (Inc.)
Enterprise Agreement 2002

Port Hedland Visitors
Centres (Inc), its employees
encompassed within Clause 19
and the ASU

5Sept., 2002 – 3 Sept., 2004.....................................

AG91/02

05/09/02

NFP

Port-Villa Demolition Industrial
Agreement

Whole of State

21 Oct, 1998 - 31 Oct, 1999 .....................................

AG231/98

17/12/98

79

191

Portvilla Pty Ltd Industrial Agreement
1996

Portvilla Pty Ltd

29 May, 1996 - 31 July, 1997 ...................................

AG151/96

5/7/96

76

2729

Portvilla Industrial Agreement

Whole of State

6 Oct., 1997 - 31 Oct., 1999 .....................................

AG342/97

10/2/98

78

916

P.R. & B.M. Harrington and SDA
Agreement 2002

Whole of State

12 Feb., 2003 – 30 June, 2005 ..................................

AG208/03

21/2/03

NFP

Precise Drilling & Sawing/BLPPU
Collective Agreement 1999

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG253/99

8/3/00

80

1267

Premier Coal Development Project
Agreement

United Construction,
Collie

1/7/97 - Completion of Project..................................

AG226/97

30/9/97

77

2642

Presbyterian Ladies' College (Enterprise
Bargaining Agreement 2001
(Replaces previous Presbyterian Ladies
... Agreement No. AG168/99. For
prior details, see Vol. 81, Part 2)

Whole of State

1 Jan., 2001 - 31 Dec., 2002 .....................................

AG15/01

16/2/01

NFP

Prestige Cranes/BLPPU and CMETU
Collective Agreement 2001

Whole of State

23 May, 2001 - 1 Nov., 2002....................................

AG94/01

14/6/01

NFP
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Presto Construction Industrial Agreement

Presto Construction
Pty Ltd

19 Dec., 1995 - 31 July, 1997 ...................................

AG333/95

24/6/96

76

2350

Presto Scaffolding Industrial Agreement

Presto Constructions Pty Ltd
t/a Presto Scaffolding

21 Nov., 1994 - 20 Nov., 1996 .................................

AG149/94

21/11/94

75

111

Princess Margaret Hospital for Children
Patrol Officers Agreement

Patrol Officers employed by
Board of Management
Princess Margaret
Hospital for Children

25 Aug., 1993...........................................................

AG54/93

10/11/93

73

2964

Printing (Community Newspaper Group
Group) Production Employees (Enterprise
Bargaining) Agreement 1999
(Replaces Agreements No. AG96/97,
No. AG251/1995, No. AG65/1993
& No. AG14/1993)

Perth

1 Mar, 1999 - 29 Feb, 2002 ......................................
No. 1926/2002 (Community Newspaper Group
Ltd ceased to be party to the Agreement)................

AG70/99

25/5/99

79

1666

…

5/12/02

82

3244

Printing (Government) Agreement 2002

Employees who are members
or eligible to be members of the
Union employed by the employers

4 Nov., 2002 - 31 Dec., 2003 ...................................

AG200/02

4/11/02

NFP

Printing (Institute of Technology (Apprentices) Industrial Agreement

Metropolitan Area

15 April, 1969 to 14 April, 1972...............................

AG1/69

15/4/69

49

324

Professional Ceilings Services/BLPPU
Collective Agreement 2000

Whole of State

14 Dec., 2000 - 1 Nov., 2002 ...................................

AG215/00

14/12/00

81

173

Professional Ceiling Services Wall
and Ceiling Industrial Agreement

Whole of State

3 Oct., 1996 - 31 July, 1997 .....................................

AG73/96

3/10/96

76

4223

Professional Ceilings Services Wall and
Ceiling Industrial Agreement

Whole of State

13 March, 1998 - 31 Oct., 1999................................

AG45/98

30/9/98

78

3701

Professional Concrete Pumping Services/
BLPPU Collective Agreement 2001

Whole of State

5 July, 2001 - 1 Nov., 2002 ......................................

AG150/01

3/10/01

NFP

Project Tile Fixing Industrial Agreement

Project Tile Fixing Pty Ltd

15 Sept., 1995 - 31 July, 1997 ..................................

AG194/95

10/10/95

75

Project Tile Fixing Industrial Agreement

Whole of State

1 Aug., 1997 - 31 July, 1999.....................................
No. 915/2001 (Project Tile Fixing ceased to be
party to the Agreement)...........................................

AG150/97

9/10/98

78

4051

...

28/05/01

81

1386

21/7/95

75

2375

3005

Projek Demolition Industrial Agreement

Gemgrove Holdings t/a
Projek Demolition

19 June, 1995 - 18 June, 1997 ..................................

AG103/95

Prok Group Enterprise Bargaining
Industrial Agreement 1999
(Cancels previous Prok Group
... Agreements No. AG40/99.
For prior details, see Vol. 79, Part 2)

Bayswater Manufacturing
Facility

1 Oct., 1999 - 30 Sept., 2000....................................
Order No. AG221/99 (Amending Order cancelling
Order dated 29/3/00) ..............................................

AG221/99

29/3/00

80

1565

...

3/4/00

80

1984

Pro Pumps/BLPPU Collective
Agreement 1999

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG242/99

8/3/00

80

1272

Puma Paving/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

10 Aug., 2001 - 1 Nov., 2002 ...................................

AG167/01

29/8/01

NFP

PVS/Aquarius Cards and Gifts
Jobskills Retail Agreement

Jobskills Trainees employed
by Aquarius Cards and Gifts

1 Dec., 1994 - 30 Nov., 1995 ...................................

AG200/95

13/11/95

75

3224

PVS/Auto Services/Jobskills Agreement

Professional Vocational
Services BP Sorrento,
Checkpoint Undercar
Parts, Regent Motors P/L,
Solo Bayswater, Prestige
Automotive Pty Ltd,
Exhaust Torque, Caltex
Malaga, Ultratune Morley,
Marmion Marine, Tuff
Tyre Supplies, TM
Mechanical Repairs,
Gargling Street Automotive,
Byford Tyre power

1 Jan., 1996 - 1 June, 1997 .......................................

AG111/96

18/6/96

76

2352

PVS/Auto Services/Jobskills Agreement

Professional Vocational
Services Jobskill
Trainees at Head Torque

1 Jan., 1996 - 30 June, 1997 .....................................

AG159/96

23/7/96

76

3691

PVS/Auto Services/Jobskills Agreement

Professional Vocational
Services, Jobskill
employees at Southern
Cross Petroleum WA

1 Jan., 1996 - 30 June, 1997 .....................................

AG158/96

23/7/96

76

3693

PVS/AUTO SERVICES/JOBSKILLS
Agreement

PVS Jobskills Trainees
employed by Auto
Services industry

14 Nov., 1995 - 13 May, 1995..................................

AG283/95

21/11/95

75

3225

PVS/AUTO/SERVICES/JOBSKILLS
Agreement

Whole of State

1 Jan., 1996 - 30 June, 1997 .....................................

AG336/95

17/1/96

78

2311

PVS/Auto Services Jobskills
Agreement 1996

Whole of State

1 Jan., 1996 - 31 June., 1998 ....................................

AG4/96

1/2/96

77

3382

PVS/Boutique Consolidated Pty Ltd
Jobskills Retail Agreement

Whole of State

11 July, 1994 - 10 July, 1995 ....................................

AG69/94

29/7/94

74

1912

PVS/Desert Designs Jobskills Retail
Agreement

Jobskills Trainees employed
by Desert Designs

1 Dec., 1994 - 30 Nov., 1995 ...................................

AG203/95

13/11/95

75

3226

PVS/Fabric Warehouse Jobskills
Retail Agreement

Jobskills Trainees employed
by Fabric Warehouse

1 Dec., 1994 - 30 Nov., 1995 ...................................

AG197/95

14/11/95

75

3227

PVS/Gardner Electronics Jobskills
Retail Agreement

Jobskills Trainees employed
by Gardner Electronics

1 Dec., 1994 - 30 Nov., 1995 ...................................

AG205/95

14/11/95

75

3229

PVS/Jacksons Drawing Supplies Pty
Limited Jobskills Retail Agreement

1 Dec., 1994 - 30 Nov., 1995 ...................................

AG202/95

13/11/95

75

3230

PVS/Peppermint Tree Jobskills Retail
Agreement

Jobskills Trainees employed
by Jacksons Drawing
Supplies Pty Limited
Jobskills Trainees employed
by Peppermint Tree

1 Dec., 1994 - 30 Nov., 1995 ...................................

AG204/95

14/11/95

75

3231

PVS/Poolmart Jobskills Retail
Agreement

Jobskills Trainees employed
by Poolmart

1 Dec., 1994 - 30 Nov., 1995 ...................................

AG206/95

13/11/95

75

3232

PVS/Prints and Presence Jobskills
Retail Agreement

Jobskills Trainees employed
by Prints and Presence

1 Dec., 1994 - 30 Nov., 1995 ...................................

AG198/95

14/11/95

75

3233
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PVS/Repco Auto Parts Jobskills
Retail Agreement

Jobskills Trainees employed
by Repco Auto Parts

1 Dec., 1994 - 30 Nov., 1995 ...................................

AG201/95

13/11/95

75

3235

PVS/Silkside Pty Ltd Jobskills Retail
Agreement

Whole of State

15 Aug., 1994 - 14 Aug., 1995 .................................

AG98/94

23/9/94

74

2355

PVS/Skyjack Jobskills Retail Agreement

Jobskills Trainees
employed by Skyjack

1 Dec., 1994 - 30 Nov., 1995 ...................................

AG196/95

14/11/95

75

3236

PVS/Sportsgirl Sportscraft Group
Jobskills Retail Agreement

Jobskills Trainees
employed by Sportsgirl/
Sportcraft Group

1 Dec., 1994 - 30 Nov., 1995 ...................................

AG199/95

14/11/95

75

3237

PVS/Suzanne Grae Corporation Pty Ltd
Jobskills Retail Agreement

Whole of State

15 Aug., 1994 - 14 Aug., 1995 .................................

AG99/94

23/9/94

74

2356

PVS/Universal Retailers Pty Ltd Jobskills Retail Agreement

Whole of State

10 Oct., 1994 - 9 Oct., 1995 .....................................

AG150/94

30/11/94

74

2995

PVS/Worths Pty Ltd Jobskills Retail
Agreement

Whole of State

11 July, 1994 - 10 July, 1995 ....................................

AG68/94

29/7/94

74

1914

PWD Construction Pty Ltd Bricklaying
Industrial Agreement

PWD Construction Pty
Ltd

7 Sept., 1995 - 31 July, 1997 ....................................

AG126/95

7/9/95

75

2786

PWD Construction/BLPPU and the
CMETU Collective Agreement 1999
(Cancels previous PWD Construction
... Agreements No. AG77/1995
& No. AG205/97. For prior details,
see Vol. 79, Part 2)

Whole of State

1 Nov. 1999 - 1 Nov. 2002.......................................

AG194/99

25/2/00

80

577

Q Contracting/CFMEUW Collective
Agreement 2001

Whole of State

9 Jan., 2002 - 1 Nov., 2002.......................................

AG258/01

9/1/02

NFP

Quake Holdings Industrial Agreement

Quake Holdings Pty Ltd

6 Dec., 1994 - 31 July, 1995 .....................................

AG183/94

29/12/94

75

113

Quake Holdings Industrial Agreement

Quake Holdings Pty Ltd

8 Sept., 1995 - 31 July, 1997 ....................................

AG152/95

10/10/95

75

3007

Quake Holdings Pty Ltd/BLPPU and the
CMETU Collective Agreement 2000
(Replaces and Cancels previous Quake
Holdings ... Agreement No. AG202/1997.
For prior details, see Vol. 80, Part 1)

Whole of State

6 Sept., 2000 - 1 Nov., 2002.....................................

AG218/00

31/10/00

80

5080

Quality Assured Projects Industrial
Agreement

Dirk Spelt t/a Quality
Assured Projects

21 Mar., 1996 - 31 July, 1997...................................
No. 819/2001 (Quality Assured Projects ceased
to be party to the Agreement) ..................................

AG92/96

21/6/96

76

2354

…

14/05/01

81

1387

Quality Assured Projects/ BLPPU and
the CMETU Collective Agreement 2000
(Replaces previous Quality Assured
... Agreement No. AG 264/19997.
For prior details, see Vol. 80, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG152/00

11/07/00

81

550

Quality Waterproofing Services (WA)
Industrial Agreement

Maraglen Pty Ltd t/a Quality
Waterproofing Services (WA)

19 Sept., 1995 - 31 July, 1997 ..................................

AG231/95

22/11/95

76

132

Quickfix Reinforcing/BLPPU and the
CMETU Collective Agreement 1999
(Cancels previous Quickfix Reinforcing
... Agreements No. AG39/1996 &
No. AG152/97. For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2000.....................................

AG235/99

8/3/00

80

1276

Quintilian School (Enterprise
Bargaining) Agreement 2000
(Cancels previous Quintilian School
... Agreement No. AG140/1997.
For prior details, see Vol. 80, Part 2)

Whole of State

7 Aug., 2000 - 31 Aug., 2002 ...................................

AG250/00

12/12/00

81

178

RAC - Assistance Centre, Enterprise
Agreement 2002
(Replaces and Cancels previous RAC Assistance ... Agreement No. AG259/00.
For prior details, see Vol. 82, Part 2)

Whole of State

17 Feb., 2003 – 1 Aug., 2005 ...................................

AG308/02

17/2/03

NFP

R.A.C. Glass and Security Services
Pty Ltd Enterprise Bargaining
Agreement 1998

Whole of State

30 June, 1998 - 30 June, 2000 ..................................

AG185/98

24/11/98

78

R.A.C. Glass and Security Services
Pty Ltd Enterprise Bargaining
Agreement 2001

Whole of State

1 Jan., 2001 - 31 Dec., 2001 .....................................

AG285/00

8/3/01

NFP

RAC Motoring Services Enterprise
Bargaining Agreement 2002
No. AG3 of 2002
(Replaces The Royal Automobile Club
... Agreement No. AG284/98. For prior
details, see Vol. 81, Part 2)

Perth Metropolitan Area

1 Jan., 2002 - 31 Dec., 2003 .....................................

AG3/02

1/2/02

NFP

R.A.C. of WA (Inc.) Fleet Maintenance
Workshop Enterprise Bargaining
Agreement 1997 - The

Whole of State

1 Aug., 1997 - 31 July., 1998....................................

AG323/97

28/11/97

77

3387

RAC (WA) Redundancy Agreement
(Cancels previous RAC (WA) ...
Agreements No. AG263/97. For
prior details, see Vol. 79, Part 2)

Whole of State

20 Mar., 2000 - 31 Dec., 2000..................................

AG164/99

20/3/00

80

1568

Radiator Repair Industry Youth
Traineeship Agreement

Whole of State

7 June, 1990 to 6 June, 1991 ....................................

AG16/89

7/6/90

70

2185

Railcar Drivers and Driver Passenger
Services (Urban and Country Passenger)
Enterprise Agreement 2001

Urban Division & Country
Passenger Division

1 Oct., 2001 - 29 Sept., 2003....................................

AG270/01

17/1/02

NFP

Railway Wages Grades Long Service
Agreement, 1976

Workers employed by
W.A. Government
Railways Commission

1 Aug., 1976 to 31 July, 1977...................................

AG57/76

10/1/77

57
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Ralph M. Lee (WA) Pty Ltd Enterprise
Bargaining Agreement 1994

Whole of State

1 Aug., 1994 - 31 Dec., 1995 ...................................

AG117/94

26/10/95

74

2682

Ralph M. Lee (WA) Pty Ltd Enterprise
Bargaining Agreement 1996

Ralph M Lee (WA)
Pty Ltd

1 Jan., 1996 - 31 Dec., 1997 .....................................

AG128/96

29/5/96

76

1903

Ralph M Lee Pty Ltd (Maintenance
Operations) Port Hedland Enterprise
Bargaining Agreement 1997

BHP Iron Ore Facility

1 Nov., 1996 - 31 Oct., 1998 ....................................

AG58/97

4/3/97

77

673

Ram Demolition Industrial Agreement

R. Tanner and M. Vlasich
t/a Ram Demolition

13 June, 1995 - 12 June, 1997 ..................................

AG99/95

21/7/95

75

2377

Rama Concrete/BLPPU and the
CMETU Collective Agreement 2000
(Cancels previous Agreement
No. AG68/99. For prior details,
see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG109/00

19/5/00

80

2657

Ram Jet Concrete Pumping/BLPPU
Collective Agreement 2000

State of WA

7 July, 2000 - 1 Nov., 2002 ......................................

AG184/00

7/8/00

80

3255
114

Ramsar Industrial Agreement

Ramsar Pty Ltd

4 Nov., 1994 - 31 July, 1995 ....................................

AG147/94

4/11/94

75

R & E General Store and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG180/02

18/11/02

NFP

Rand National Transport Enterprise
Bargaining Agreement 2002
(Replaces previous Rand Cold …
Agreement No. AG171/99 and Rand
National … Agreement No. AG229/96.
For prior details, see Vol. 82, Part 1)

16 Miles Road, Kewdale W.A.

10 Dec., 2002 – 1 Aug., 2005...................................

AG203/02

12/12/02

NFP

Rand National Transport Enterprise
Bargaining Agreement

Whole of State

18 Sept., 1997 - 1 Aug., 1998...................................

AG182/97

2/10/97

77

Rangers (National Parks) General
Agreement 2002 Number 2
(Replaces previous Rangers … Agreement
No. AG77/02. For prior details, see
Vol. 82, Part 1)

Whole of State

3 Dec., 2002 - 31 Dec., 2003....................................

AG218/02

04/12/02

NFP

RANWELL PTY LTD/CFMEUW
Collective Agreement 2002

Whole of State

7 Mar., 2002 - 1 Nov., 2002 .....................................

AG35/02

5/4/02

NFP

Rapid Metal Developments Enterprise
Bargaining Agreement 1999
(Replaces AG165/97)

Whole of State

1 July., 1999 - 30 June., 2001 ...................................

AG127/99

6/10/99

79

3322

Raptor Demolition/BLPPU Collective
Agreement 1999
(Cancels previous Raptor Commercial
... Agreement No. AG299/97.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG254/99

8/3/00

80

1282

R Bayley Electrical Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG234/97

21/5/98

78

2312

R & C Rossi Industrial Agreement

P. Rossi t/a R & C Rossi

15 Sept., 1995 - 31 July, 1995 ..................................

AG186/95

10/10/95

75

3008

RCR Engineering Enterprise Agreement

Key Investments
T/A RCR Engineering

5 Aug., 1994 - 4 Aug., 1995 .....................................

AG74/94

11/8/94

74

2123

RCR Engineering Ltd (Bunbury
Operations) Enterprise Agreement 1996

Whole of State

20 Dec., 1996 - February 1998 .................................

AG319/96

31/12/96

77

88

RCR Tomlinson Ltd (Bunbury
Operations) Enterprise Agreement
2001 - 2003
(Replaces previous RCR Tomlinson
... Agreement No. AG20/99. For
prior details, see Vol. 81, Part 2)

RCR Tomlinson's
engineering operations,
Bunbury

22 Jun., 2001 - 30 Mar., 2003...................................

AG122/01

13/7/01

NFP

RCR Tomlinson Ltd (Perth Engineering)
Enterprise Agreement 1998
(Cancels AG231/1996. For prior details,
see Vol.78, Part 1)

Whole of State

2 June, 1998 - 1 June, 2000 ......................................

AG95/98

13/8/98

78

3451

RCR Tomlinson Ltd (Perth Foundry)
Enterprise Agreement 1998
(Amending Order)
(Cancels previous RCR Tomlinson
... Agreement No. AG253/98.
Published at Vol. 79WAIG526
dated 18/1/99)

Perth

13 Nov., 1998 - 12 Nov., 2000 .................................

AG253/98

10/2/99

79

798

Reads Riggers and Erectors/BLPPU and
the CMETU Collective Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG209/00

11/9/00

80

4770

Readymix Albany Quarry (Enterprise
Bargaining) Consent Agreement 1994

Employees of CSR Limited
t/a The Readymix Group
connected with hard rock
quarry operations, Albany

1 Apr., 1994 - 31 Mar., 1995....................................

AG37/94

22/12/94

75

115

Readymix Gosnells Quarry (Enterprise
Bargaining) Agreement 1993, The

The Readymix Group
Hardrock Quarry
Operations, Gosnells

5 April, 1993 - 31 Dec., 1993 ...................................

AG15/93

12/5/93

73

1265

Readymix Gosnells Quarry and Central
Workshops (Enterprise Bargaining)
Consent Agreement 1995, The
(Replaces The Readymix Gosnells
Quarry ... Agreement 1994.
See Vol 75, Part 1)

CSR Limited t/a The
Readymix Group

1 Nov., 1995 - 31 Oct., 1997 ....................................

AG26/96

23/2/1996

76

691

Readymix (Mandurah and Gosnells
Transport, (Enterprise Bargaining)
Agreement 1995, The
(Replaces The Readymix Gosnells
Transport, ... Agreement 1994
See Vol 75, Part 1)

CSR Limited t/a
The Readymix Group

7 Apr., 1995 - 6 Apr., 1996 ......................................

AG143/95

5/10/95

75

2787

Readymix Jandakot International
Agreement. (Replaces AG18/1994)

Whole of State

11 Dec., 1997 - 10 Dec., 1999..................................

AG67/98

30/7/98

78

3711

(124)

2646

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued
Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol. Page

Readymix Metropolitan Concrete
(Enterprise Bargaining) Consent
Agreement 1993 - The

The Readymix Group

22 Dec., 1993 - 21 Dec., 1994 ..................................

AG87/93

24/12/93

74

95

Readymix Port Hedland Concrete
Plant (Enterprise Bargaining
Agreement 1996 - The

Port Hedland

12 Dec., 1996- 11 Dec., 1997 ...................................

AG102/97

20/6/97

77

1705

Readymix Quarries Gosnells Operations
1995 Redundancy Agreement

CSR Limited t/a The Readymix Group ACN 00 0001 276

24 Nov., 1995 - 23 Nov., 1998 .................................

AG273/95

24/11/95

76

134

Recreation Camps and reserve Board
General Agreement 2002

Whole of State

24 Oct., 2002 – 22 Oct., 2004 ..................................

AG155/02

24/10/02

NFP

RED AUSTRALIA EQUIPMENT PTY
LTD Perth Branch Industrial
Agreement 1998

Whole of State

18 July, 1998 - 17 July, 1999 ....................................

AG40/98

20/7/98

78

3242

Redundancy Due to ANI Bradken South
Fremantle Plant Closure Agreement

ANI Bradken, South
Fremantle Plant and
directly affected area

29 May., 1997- Closure ............................................

AG103/97

29/5/97

77

1461

Reeves Steel Fabrication/ BLPPU and the
CMETU Collective Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG113/00

19/5/00

80

2663

Regent College Inc (Enterprise Bargaining
Agreement) 2000
(Replaces previous Regent College
... Agreement No. AG162/99. For
prior details, see Vol. 81, Part 2)

Whole of State

1 Jan., 2000 - 31 Dec., 2002 .....................................

AG195/01

8/11/01

NFP

Regent Masonary Industrial Agreement

Whole of State

11 Oct., 1996 - 31 July., 1997...................................

AG284/96

26/3/97

77

937

Reguero Contracting/BLPPU and the
CMETU Collective Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG94/00

19/5/00

80

2668

Reo Craft Industrial Agreement

M. Hoppa t/a Reo Craft

11 Sept., 1995 - 31 July, 1997 ..................................

AG 218/95

22/11/95

76

134

Reo Craft/BLPPU and the CMETU
Collective Agreement 2000
(Replaces Agreement No. AG 29/98)

Whole of State

1 Nov., 1999 - 1 Nov, 2002......................................

AG 150/00

11/07/00

81

556

Retail Food Establishment Employees
Agreement 1992

Whole of State

11 Dec., 1992 - 10 Feb., 1993...................................
(Includes 2nd Structural Efficiency Principle 1989
Wage Adjustment and State Wage Case June 1991
Wage Adjustment)
Amended General Order No. 1050/2000 (Section 50 - Location
Allowances - Replaces and rescinds General
Order No. 690/1999) ..............................................
General Order No. 718/2001 (Section 50 - Location
Allowances - Replaces and rescinds General Order
No. 1050/2000) ......................................................
General Order No. 686/2002 (Section 50 – Location
Allowances – Replaces and rescinds General Order
No. 718/2001) ........................................................

AG15/92

11/12/92

73

86

...

1/8/00

80

3153

...

25/6/01

81

1559

Retail Food Services Employees
Agreement

Whole of State

1 Nov., 1991 ............................................................
Amended General Order No. 1050/2000 (Section 50 - Location
Allowances - Replaces and rescinds General Order
No. 690/1999) ........................................................
General Order No. 718/2001 (Section 50 - Location
Allowances - Replaces and rescinds General Order
No. 1050/2000) ......................................................
General Order No. 686/2002 (Section 50 – Location
Allowances – Replaces and rescinds General Order
No. 718/2001) ........................................................

…

21/06/02

82

1185

AG10/91

1/11/91

71

2801

...

1/8/00

80

3153

...

25/6/01

81

1559

…

21/06/02

82

1185

Ric's Painting Service/BLPPU and the
CMETU Collective Agreement 2000
(Cancels previous Ric Painting ...
Agreement No. AG270/98. For prior
details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG115/00

19/5/00

80

2674

Righton Roofing & Water Management
Industrial Agreement

Ray Righton t/a Righton
Roofing & Water Management

12 Sept., 1995 - 31 July, 1997 ..................................

AG221/95

20/3/96

76

1005

Righton's Waterproofing/BLPPU
Collective Agreement 2001

Whole of State

1 July, 2001 - 1 Nov., 2002 ......................................

AG157/01

9/8/01

NFP

RIVER ROOSTER AUSTRALIA, SDA
ENTERPRISE AGREEMENT 2001
(Replaces & Cancels previous River
Rooster ... Agreements No. AG266/96
and No. AG109/98. For prior details, see
Vol. 81, Part 2)

Whole of State

3 Dec., 2001 - 1 Mar., 2004......................................

AG228/01

3/12/01

NFP

RIVER ROOSTER BOULDER, SDA
ENTERPRISE AGREEMENT 2001
(Replaces & Cancels previous River
Rooster ... Agreement No. AG86/99.
For prior details, see Vol. 81, Part 2)

Whole of State

3 Dec., 2001 - 1 Mar., 2004......................................

AG230/01

3/12/01

NFP

RIVER ROOSTER BRIDGETOWN,
SDA ENTERPRISE AGREEMENT 2001
(Replaces & Cancels previous River
Rooster ... Agreement No. AG272/96.
For prior details, see Vol. 81, Part 2)

Whole of State

3 Dec., 2001 - 1 Mar., 2004......................................

AG244/01

3/12/01

NFP

River Rooster Bridgetown, SDA
Enterprise Agreement 1998

Whole of State

8 Oct., 1998 - 1 July, 2000 .......................................

AG108/98

8/10/98

78

4055

River Rooster Broome Agreement
No. AG271/96

River Rooster Broome

23 Dec., 1996 - 23 Mar., 1997..................................

AG271/96

23/12/96

77

109

River Rooster Bunbury Agreement
No. AG263/96

River Rooster Bunbury

23 Dec., 1996 - 23 Mar., 1997..................................

AG264/96

23/12/96

77

125

River Rooster Busselton/Dunsborough
Agreement No. AG285/1996

River Rooster Busselton &
River Rooster Dunsborough

23 Dec., 1996 - 23 Mar., 1997..................................

AG285/96

23/12/96

77

117

River Rooster Carnarvon
Agreement No. AG270/96

River Rooster Carnarvon

23 Dec., 1996 - 23 Mar., 1997..................................

AG270/96

23/12/96

77

133

(125)
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RIVER ROOSTER COOLBELLUP,
SDA ENTERPRISE AGREEMENT 2001
(Replaces & Cancels previous River
Rooster ... Agreement No. AG110/98.
For prior details, see Vol. 81, Part 2)

Whole of State

3 Dec., 2001 - 1 Mar., 2004......................................

AG225/01

3/12/01

NFP

RIVER ROOSTER HARVEY, SDA
ENTERPRISE AGREEMENT 2001
(Replaces & Cancels previous River
Rooster ... Agreement No. AG111/98.
For prior details, see Vol. 81, Part 2)

Whole of State

3 Dec., 2001 - 1 Mar., 2004......................................

AG229/01

3/12/01

NFP

RIVER ROOSTER MADDINGTON,
SDA ENTERPRISE AGREEMENT 2001

Whole of State

3 Dec., 2001 - 1 Mar., 2004......................................

AG226/01

3/12/01

NFP

RIVER ROOSTER MANDURAH, SDA
ENTERPRISE AGREEMENT 2001
(Replaces previous River Rooster ...
Agreement No. AG113/98. For prior
details, see Vol. 81, Part 2)

Whole of State

3 Dec., 2001 - 1 Mar., 2004......................................

AG227/01

3/12/01

NFP

River Rooster Margaret River Agreement
No. AG269 of 1996

River Rooster Margaret
River

23 Dec., 1996 - 23 Mar., 1997..................................

AG269/96

23/12/96

77

141

River Rooster, Margaret River, SDA
Enterprise Agreement 1998

Whole of State

8 Oct., 1998 - 1 July, 2000 .......................................

AG114/98

8/10/98

78

4082

River Rooster Merriwa Agreement
No. AG268/96

River Rooster Merriwa

23 Dec., 1996 - 23 Mar., 1997..................................

AG268/96

23/12/96

77

149

River Rooster Narrogin Agreement
No. AG265/96

River Rooster Narrogin

23 Dec., 1996 - 23 Mar., 1997..................................

AG265/96

23/12/96

77

157

RIVER ROOSTER PINJARRA, SDA
ENTERPRISE AGREEMENT 2001
(Replaces previous River Rooster ...
Agreements No. AG267/96 and
No. AG112/98. For prior details,
see Vol. 81, Part 2)

Whole of State

3 Dec., 2001 - 1 Mar., 2004......................................

AG233/01

3/12/01

NFP

RIVER ROOSTER STRATTON, SDA
ENTERPRISE AGREEMENT 2001
(Replaces & Cancels previous River
Rooster ... Agreement No. AG115/98.
For prior details, see Vol. 81, Part 2)

Whole of State

3 Dec., 2001 - 1 Mar., 2004......................................

AG224/01

3/12/01

NFP

RIVER ROOSTER WARNBRO, SDA
ENTERPRISE AGREEMENT 2001

Whole of State

3 Dec., 2001 - 1 Mar., 2004......................................

AG231/01

3/12/01

NFP

Riverton Engineering Company
Enterprise Bargaining Agreement 2000

Riverton Engineering, WA

1 Oct., 2001 - 30 Sept., 2003....................................

AG107/01

27/6/01

NFP

Riverton Engineering Enterprise
Bargaining Agreement 1998
(Replaces No. AG242/96)

Riverton Engineering
Operations & Kenwick
Operations

1 Sept., 1998 - 31 Aug., 2000...................................

AG224/98

20/11/98

78

4652

R.M. Harman Industrial Agreement

Whole of State

1 Nov., 1996 - 31 July., 1997 ...................................

AG94/96

1/11/96

76

4628

Rocket Couriers and the Transport
Workers Union Enterprise
Agreement 1998

Whole of State

14 Aug., 1998 - 13 Aug., 2000 .................................

AG84/98

9/10/98

78

4110

Rocla Quarry Products - Quarries
Kewdale (Enterprise Bargaining)
Agreement 1994

Amatek Ltd t/a Rocla
Quarry Products W.A.

19 Jan., 1995 - 18 Jan., 1997 ....................................

AG201/94

20/1/95

75

388

Rokla Pty Ltd Industrial Agreement

Rokla Pty Ltd

8 Dec., 1995 - 31 July, 1997.....................................

AG323/95

24/6/96

76

2356

Rockwood Masonry Industrial
Agreement

Whole of State

21 Oct, 1998 - 31 Oct, 1999 .....................................

AG237/98

17/12/98

79

194

Rocky Bay Incorporated Salaried
Officers Enterprise Agreement 2002
(Replaces & Cancels previous Rocky
Bay Incorporated ... Agreement
No AG 292/00. For prior details,
see Vol. 82, Part 1)

Whole of State

22 Nov., 2002 - 30 June 2004...................................

AG204/02

22/11/02

NFP

Roman Catholic Archbishop of Perth
Inc. Non-Teaching Staff Enterprise
Bargaining Agreement 2000 - The
(Replaces & Cancels previous Roman
Catholic ... Agreement No. AG46/99.
For prior details, see Vol. 81, Part 2)

Whole of State

Date of agreement by all parties -30 June, 2003 ........

AG143/01

31/7/01

NFP

Roman Catholic Bishop of Broome
Non-Teaching Staff Enterprise
Bargaining Agreement 2000 - The
(Replaces & Cancels previous Roman
Catholic ... Agreement No. AG55/99.
For prior details, see Vol. 81, Part 2)

Whole of State

Date of agreement by all parties - 30 June, 2003 .......

AG141/01

31/7/01

NFP

Roman Catholic Bishop of Bunbury
Non-Teaching Staff Enterprise Bargaining
Agreement 2000 - The
(Replaces & Cancels previous Roman
Catholic ... Agreement No. AG54/99.
For prior details, see Vol. 81, Part 2)

Whole of State

Date of agreement by all parties - 30 June, 2003 .......

AG138/01

31/7/01

NFP

Roman Catholic Bishop of Geraldton
Non-Teaching Staff Enterprise
Bargaining Agreement 2000 - The
(Replaces & Cancels previous Roman
Catholic ... Agreement No. AG53/99.
For prior details, see Vol. 81, Part 2)

Whole of State

Date of agreement by all parties - 30 June, 2003 .......

AG140/01

31/7/01

NFP

Ron Hull Enterprises Industrial
Agreement

Whole of State

17 Mar, 1999 - 31 Oct, 1999 ....................................

AG52/99

18/5/99

79

(126)
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Roof & Wall Doctor/BLPPU and the
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Roof Safe Industrial Agreement
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Whole of State

15 June, 2001 - 1 Nov., 2002....................................

AG112/01

13/7/01

Roof Safe Pty Ltd

18 Sept., 1995 - 31 July, 1997 ..................................

AG232/95

22/11/95

NFP
76

ROOF SAFE/CFMEUW Collective
Agreement 2002

Whole of State

18 July, 2002 – 1 Nov., 2002 ....................................

AG104/02

30/07/02

NFP

Roving Crew Partnership Agreement
1997

Spearwood workshop

2 Aug., 1997 - 2 Aug., 1999 .....................................

AG90/98

13/11/98

78

4656

Royal Automobile Club of W.A.
(Incorporated) Enterprise Bargaining
Agreement 1993 - The

Whole of State

26 Feb., 1993 - 31 Dec., 1993...................................

AG21/93

17/3/93

73

1024

Royal Flying Doctor Services of
Australia RFDS Western Operations
Medical Practitioners Industrial
Agreement 1998

Whole of State

1 July 1998 - 30 June 2003 .......................................

AG177/99

8/12/98

79

198

Royal WA Institute for the Blind
Employees Wage Agreement

Persons with disabilities
at the Royal WA Institute
for the Blind (Inc)

8 Apr., 1997 - 7 Apr., 2000 ......................................

AG13/97

8/4/97

77

1217

RPS Bricklaying Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG197/97

7/10/97

77

2951

RTD Bricklaying/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

3 July, 2001 - 1 Nov., 2002 ......................................

AG129/01

3/8/01

NFP

S & L Demolition Industrial Agreement

W. Sanders t/a
S & L Demolition

26 Apr., 1995 - 25 Apr., 1997 ..................................

AG84/95

21/7/95

75

S&L Salvage/BLPPU Collective
Agreement 2001

Whole of State

2 May, 2001 - 1 Nov., 2002......................................

AG79/01

31/5/01

NFP

S&M Engineering/ BLPPU and the
CMETU Collective Agreement 2001

Whole of State

10 Apr., 2001 - 1 Nov., 2002....................................

AG64/01

11/5/01

NFP

Safe Scaffolding Industrial Agreement

Safe Scaffold Pty Ltd

20 Oct., 1994 - 20 Oct., 1996 ...................................

AG129/94

4/11/94

74

2686

Safe Scaffold Scaffolding Industrial
Agreement

Safe Scaffold Pty Ltd

1 July, 1996 - 30 June, 1998 .....................................

AG181/96

6/9/96

76

4048

Safe Scaffold/BLPPU Collective
Agreement 2000
(Replaces previous Safe Scaffold
... Agreement No. AG338/97.
For prior details, see Vol. 80, Part 1)

Whole of State

1 Apr., 2000 - 1 Nov., 2002......................................

AG148/00

29/6/00

80

3011

St Andrew's Greek Orthodox Grammer
(Enterprise Bargaining) Agreement 2001
(Replaces & Cancels previous St Andrew's
... Agreement No. AG86/97. For prior
details, see Vol. 81, Part 2)

Whole of State

1 Jan., 2001 - 31 Dec., 2002 .....................................

AG239/01

13/12/01

NFP

St Hilda's Anglican School for the
Girls Inc (Enterprise Bargaining)
Agreement 2002

Whole of State

1 Jan., 2002 - 31 Dec., 2003 .....................................

AG83/2002

24/06/02

NFP

St. John Ambulance Australia Enterprise
Agreement 1995

St. John Ambulance Australia
WA Ambulance Service Inc.

5 Mar, 1996 - 30 June, 1997.....................................

AG2/96

14/3/96

76

1043

St John Ambulance Communication
Centre Enterprise Agreement 1994

Whole of State

22 Aug., 1994 - 7 Oct., 1995 ....................................

AG48/94

29/8/94

74

2146

St John Ambulance Deputy Superintendents' Enterprise Agreement 1994

Whole of State

6 May, 1994 - 5 May, 1996 ......................................

AG50/94

29/8/94

74

2148

St John Ambulance Association in W.A.
(Inc) Worker's Compensation - Make
Up Pay Agreement

All members of Miscellaneous Workers Union
employed by St John
Ambulance Association
in W.A. (Inc.)

29 Jan., 1987 to 29 Jan., 1988 ..................................

AG7/86

29/1/87

67

349

St John of God Health Care Bunbury
HSOA Agreement 2002
(Replaces previous St John of God
… Agreement No. AG201/00. For
prior details, see Vol. 82, Part 1)

Whole of State

28 Oct., 2002 – 7 Sept., 2004 ...................................

AG154/02

20/10/02

NFP

St John of God Health Care Geraldton
(HSOA) Caregiver Agreement 2001

Whole of State

9 Nov., 2001 - 15 Sept., 2003...................................

AG201/01

9/11/01

NFP

St John of God Health Care Murdoch
AMA Medical Practitioners Industrial
Agreement 2002
(Replaces previous St John of God Health
... Agreement 1999 No. AG112/99.
For prior details, see Vol. 82, Part 2)

St John of God Health Care
Murdoch

24 Jan., 2003 – 31 Oct., 2004 ...................................

AG275/02

24/1/03

NFP

St John of God Health Care Murdoch
(HSOA) Caregiver Agreement 2001
(Replaces previous St John of God Health
... Agreement 1999 No. AG130/99.
For prior details, see Vol. 81, Part 2)

Whole of State

30 July, 2001 - 15 Sept., 2003 ..................................

AG146/01

30/7/01

NFP

St John of God Health Care Subiaco
(HSOA) Caregiver Agreement 2001
(Replaces previous St John of God Health
... Agreement 1999 No. AG161/99. For
prior details, see Vol. 81, Part 2)

Whole of State

30 July, 2001 - 15 Sept., 2003 ..................................

AG147/01

30/7/01

NFP

St John of God Health Care Subiaco
(HSOA-Pharmacy) Agreement 2002
(Replaces previous St John of God
... Agreement No. AG202/00.
For prior details, see Vol. 82, Part 1)

Registered Pharmacists employed
by the Hospital, but shall exclude
Chief Pharmacist and Deputy
Chief Pharmacist

26 Sept., 2002 - 30 Sept., 2004 ................................

AG146/02

27/9/02

NFP

135

Royal Automobile Club of WA (Incorporated) Enterprise Bargaining Agreement
(1999 - 2000) No. AG284/98 - The
(Replaced by RAC Motoring Services
... Agreement 2002 No. AG3/02.
For prior details, see Vol. 81, Part 2)

(127)
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St John of God Health Care Subiaco
Maintenance Agreement 2002
(Replaces previous St John of God
... Agreement 2000 No. AG269/00.
For prior details, see Vol. 82, Part 2)

Whole of State

25 Mar., 2003 – 31 Aug., 2004.................................

AG27/03

28/3/03

NFP

St John of God Hospital Subiaco
(Maintenance) Agreement 1995

St John of God Hospital
Subiaco Inc.

15 May, 1995 - 16 Sept., 1996 .................................

AG34/95

30/5/95

75

1894

St John of God Murdoch Caregiver
Agreement 1994. (Replaced by
St John of God (Hospital Murdoch
(HSOA) Caregiver Agreement 1995
insofar as employees eligible to be
members of HSOA)

Whole of State

1 Jan., 1994 - 31 May, 1995 .....................................

AG86/93

10/2/94

74

885

St. Mary's Anglican Girls' School (Inc)
(Enterprise Bargaining) Agreement 2002
(Replaces previous St. Mary's Anglican
... Agreement No. AG6/00.
For prior details, see Vol. 81, Part 2)

Whole of State

1 Jan., 2002 - 31 Dec., 2003 .....................................

AG30/02

25/3/02

NFP

Salvation Army (Western Australia)
Property Trust trading as Hollywood
Senior Citizens Village; Hillcrest Senior
Citizens Residence; Seaforth Gardens
Senior Citizens Residence (HSOA)
Enterprise Agreement - The

Whole of State

5 Apr., 2001 - 4 Apr., 2003 ......................................

AG5/01

5/4/01

NFP

Sam Ceramics and Stone Pty Ltd/
BLPPU Collective Agreement 2001

Whole of State

23 May, 2001 - 1 Nov., 2002....................................

AG95/01

14/6/01

NFP

Samcon WA Industrial Agreement

Samcon WA Pty Ltd

22 Nov., 1995 - 31 July, 1997...................................

AG296/95

10/1/96

76

SANDVIK MATERIALS HANDLING
ENTERPRISE BARGAINING
INDUSTRIAL AGREEMENT 2002
(Cancels previous Sandvik Materials
… Agreement 2001 No. AG260/01.
For prior details, see Vol. 82, Part 2)

285 Collier Road
Bayswater WA 6053

1 Oct., 2003 – 30 Sept., 2003 ...................................

AG85/03

10/3/03

NFP

Sanwell Industrial Agreement

Whole of State

15 Aug., 1996 - 31 July, 1997...................................

AG218/96

25/9/96

76

4238

Sanwell/BLPPU and the CMETU
Collective Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG82/00

27/4/00

80

1905

Sarich Group/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

21 Aug., 2001 - 1 Nov., 2002 ...................................

AG173/01

17/9/01

NFP

Sasstone Pty Ltd/CFMEUW Collective
Agreement 2002

Whole of State

25 Mar., 2002 - 1 Nov., 2002 ...................................

AG57/02

16/4/02

NFP

Scaffidi Developments Pty Ltd
Industrial Agreement

Whole of State

4 Aug., 1999 - 31 Oct., 1999 ....................................

AG135/99

8/10/99

79

3323

Scanwood Industries Industrial
Agreement

Whole of State

4 Sept., 1996 - 31 July, 1997 ....................................

AG240/96

30/2/97

77

674

Scarboro Painting Service Domestic and
Minor Industrial Agreement

Scarboro Painting Services
1992 Pty Ltd WA

1 Mar., 1996 - 31 July, 1997.....................................

AG63/96

17/4/96

76

1345

Scarboro Painting Services Industrial
Agreement

Scarboro Painting Services
1992 Pty Ltd t/a Scarboro
Painting Services

15 Sept., 1995 - 31 July, 1997 ..................................

AG179/95

10/10/95

75

3010

Schindler Lifts Australia Pty Ltd
(Western Australia) Enterprise
Agreement 2000

State of WA

1 July, 2000 - 30 June, 2003 .....................................

AG256/00

17/1/01

81

566

Schweppes Cottee's (Osborne Park)
Enterprise Bargaining Agreement

Schweppes Cottee's
Osborne Park
manufacturing site

1 Jan., 1994 - 1 Jan., 1996 ........................................

AG198/94

17/2/95

75

630

Scotch College Administrative and
Technical Officers (Enterprise
Bargaining) Agreement 1996

Whole of State

10 Feb., 1997 - 30 Sept., 1997..................................

AG335/96

10/2/97

77

676

Scotch College Administrative and
Technical Officers (Enterprise
Bargaining) Agreement 2002
(Replaces previous Scotch College
... Agreement No. AG148/01)
For prior details, see Vol. 81, Part 2)

Whole of State

1 Oct., 2001 - 30 Dec., 2002 ....................................

AG67/02

14/5/02

NFP

Scotch College (Enterprise Bargaining)
Agreement 1995

Scotch College

28 July, 1995 - 31 Dec., 1995 ...................................
No. 809/2001 (Scotch College ceased to be party to
the Agreement).......................................................
No. 892/2001 (Independent Schools Salaried Officers
Association of Western Australia, Industrial Union
of Workers ceased to be party to the Agreement)....

AG87/95

28/7/95

75

2381

…

11/05/01

81

1386

…

24/05/01

81

1387

Scotch College (Enterprise Bargaining)
Agreement 2002
(Replaces & Cancels previous Scotch
College ... Agreement AG33/01. For prior
details, see Vol. 82, Part 1)

Whole of State

1 Jan., 2002 - 31 Dec., 2002 .....................................

AG108/02

19/8/02

NFP

SDA and DWA Jobskills Number 1
Warehouse Employees' Agreement, 1996

Whole of State

1 Mar., 1996 - 28 Feb., 1997 ....................................

AG213/96

23/12/96

77

SEA BREEZE CONCRETE/CFMEUW
Collective Agreement 2001

Whole of State

19 Mar., 2002 - 1 Nov., 2002 ...................................

AG50/02

11/4/02

NFP

Security Monitoring Centres (Control
Room Operators) Agreement 1998

Whole of State

1 Feb., 1998 - 31 Jan., 2000......................................

AG32/98

7/4/98

78

Selected Commercial WA Pty Ltd/
CFMEUW Collective Agreement 2002

Whole of State

17 Oct., 2002 – 1 Nov., 2002 ...................................

AG199/02

4/11/02

NFP

Serco Australia Pty Limited Enterprise
Bargaining Agreement 1997, No. 104/97

Serco Australia Pty Ltd
Operations Belmont

27 Jan., 1997 - 26 Jan., 1998 ....................................

AG104/97

9/6/97

77

(128)

371

401

1856

1708

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued
Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol. Page

Serco Australia Pty Belmont Enterprise
Bargaining Agreement 1998

Belmont, WA

8 Oct., 1998 - 31 April, 1999....................................

AG121/98

8/10/98

78

Servite College Council Inc Non Teaching Staff Enterprise Bargaining
Agreement 2000
(Replaces & Cancels previous Servite
College ... Agreement No. AG61/99.
For prior details, see Vol. 81, Part 2)
Shamrock Enterprises Industrial
Agreement

Whole of State

Date of agreement by all parties - 30 June, 2003 .......

AG135/01

31/7/01

NFP

Shamrock Enterprises
Pty Ltd

8 Sept., 1995 - 31 July, 1997 ....................................

AG148/95

10/10/95

75

3011

Shamrock Enterprises Industrial
Agreement

Whole of State

3 Dec., 1997 - 31 Oct., 1999 ....................................

AG347/97

10/2/98

78

947

Shire of Albany Certified Enterprise
Bargaining Agreement Depot Staff 1997

Whole of State

1 Nov., 1997 - 31 Oct., 1998 ....................................

AG380/97

25/3/98

78

1324

Shire of Bridgetown - Greenbushes
Enterprise Agreement 1996

The Shire of Bridgetown Greenbushes (Council)

1 July, 1996 - 30 Jun., 1998......................................

AG302/96

13/12/96

77

173

Shire of Busselton Certified Enterprise
Bargaining Agreement 1997

Employees employed
by Shire of Busselton
(Council)

12 Dec., 1997 - 11 Dec., 2000 ..................................

AG324/97

5/1/98

78

367

Shire of Collie Enterprise Bargaining
Agreement 1997 (Metal Trades
General Employees)

Shire of Collie

1 July., 1997 - 30 June., 1999 ...................................

AG248/97

5/11/97

77

2954

Shire of Greenough Maintenance
Agreement 1996

Whole of State

1 May, 1996 - 30 Apr., 1998 ....................................

AG224/96

27/11/96

76

4947

Shire of Swan (Building Operations)
Enterprise Bargaining Agreement

Middle Swan

2 Sept., 1998 - 1 Sept., 2000 ....................................

AG102/98

22/9/98

78

3715

Shire of Swan (Trades) Enterprise
Bargaining Agreement

Municipality's Depot on
Great Northern Highway
Middle Swan

18 May, 1998 - 17 May, 2000...................................

AG64/98

18/6/98

78

2870

Shop, Distributive and Allied
Employees' Association of Western
Australia and Perth ITeC Pty Ltd
Jobskills No. 1 Warehousing Employees
Agreement - The

Whole of State

28 June, 1996 - 28 June, 1997 ..................................

AG214/96

30/12/96

77

176

Shop, Distributive and Allied
Employees' Association of Western
Australia and PVS Jobskills No. 1
Retail Employees' Agreement

Jobskills employees at
Cancer Foundation of
Western Australia Inc,
AJ Nominees Pty Ltd and
Litchford Nominees t/a
Porters Liquor Applecross,
Cassidy Holdings Pty Ltd t/a
Poolmart Cottesloe and
Thomsons Pty Ltd t/a
Thomsons Perth and
Joondalup

1 Aug., 1995 - 31 July, 1996.....................................

AG208/95

13/11/95

75

3238

Shop, Distributive and Allied Employees'
Association of Western Australia and
PVS Jobskills No. 2 Retail Agreement
No. AG258/1995 - The

Whole of State

16 Oct., 1995 - 16 Nov., 1996 ..................................

AG258/95

30/10/96

76

4631

Shop, Distributive and Allied Employees'
Association of Western Australia and
PVS Jobskills No. 3 Retail Employees'
Agreement No. AG11/96 - The

Whole of State

16 Oct., 1995 - 16 Nov., 1996 ..................................

AG11/96

30/10/96

76

4632

Shop Distributive and Allied Employees'
Association of Western Australia and
PVS Jobskills No. 4 Retail Employees'
Agreement - The

Whole of State

16 Oct., 1995 - 16 Oct., 1997 ...................................

AG212/96

30/12/96

77

177

Shop Distributive and Allied Employees
Association of Western Australia
Pizza Hut Agreement 1998

Whole of State

8 Oct., 1998 - 7 Oct., 2001.......................................

AG162/98

8/10/98

78

4113

Shot Crete Concrete Pumping Industrial
Agreement

Whole of State

8 Sept., 1998 - 31 Oct., 1999....................................

AG183/98

24/11/98

78

4670

Simon - Carves Electrical Services
Enterprise Agreement 1996

Whole of State

1 July, 1996 - 31 Dec., 1997 .....................................

AG252/96

4/10/96

76

4240

Simon Carves Electrical Services
(Maintenance Operations) Enterprise
Bargaining Agreement 1997

Simon Carves Electrical
Services

1 Nov., 1996 - 1 Nov., 1998.....................................

AG108/97

23/5/97

77

1464

Simpson Projects Industrial Agreement

Greg Simpson t/a
Simpson Projects

8 Nov., 1994 - 31 July, 1995.....................................

AG153/94

6/12/94

75

118

Simsmetal Limited (Production and
Maintenance) Enterprise Bargaining
Agreement
(Replaces Simsmetal Limited ...
Agreement No. AG4/1995. For
prior details, see Vol.78, Part 1)

Operation Spearwood

25 Dec., 1996 - 21 Dec., 1998 ..................................

AG101/97

7/5/97

77

1218

Simsmetal Limited (Production and
Maintenance) Enterprise Bargaining
Agreement

Operation Spearwood

23 Dec., 2000 - 22 Dec., 2002 ..................................

AG51/01

12/4/01

NFP

Sign Supplies/BLPPU and the CMETU
Collective Agreement 2001

Whole of State

24 April, 01 - 1 Nov., 2002.......................................

AG78/01

31/5/01

NFP

Sisters of the Good Shepherd Inc.
Non-Teaching Staff Enterprise
Bargaining Agreement 2000
(Replaces & Cancels previous Sisters'
of the Good Shepherd ... Agreement
No. AG50/99. For prior details,
see Vol. 81, Part 2)

Whole of State

Date of agreement by all parties - 30 June, 2003 .......

AG137/01

31/7/01

NFP
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Sisters of The Holy Family of Nazareth
Non-Teaching Staff Enterprise
Bargaining Agreement 2000
(Replaces & Cancels previous Sisters
of The Holy Family ... Agreement
No. AG57/99. For prior details,
see Vol. 81, Part 2)

Whole of State

Date of agreement by all parties - 30 June, 2003 .......

AG133/01

31/7/01

NFP

Sisters of Mercy Perth (Amalgamated)
Inc. Non-Teaching Staff Enterprise
Bargaining Agreement 2000
(Replaces & Cancels previous Sisters
of Mercy ... Agreement No. AG50/99.
For prior details, see Vol. 81, Part 2)

Whole of State

Date of agreement by all parties - 30 June, 2003 .......

AG133/01

31/7/01

NFP

Sisters of Mercy West Perth Congregation Non-Teaching Staff Enterprise
Bargaining Agreement 2000 - The
(Replaces & Cancels previous Sisters
of Mercy ... Agreement No. AG51/99.
For prior details, see Vol. 81, Part 2)

Whole of State

Date of agreement by all parties - 30 June, 2003 .......

AG136/01

31/7/01

NFP

SJM Electrical Enterprise Bargaining
Agreement 1996

Whole of State

1 Jan., 1996 - 31 Dec., 1997 .....................................

AG55/97

11/4/97

77

1221

SJM Electrical Enterprise Bargaining
Agreement 1998

Whole of State

1 Jan., 1998 - 31 Dec., 2000 .....................................

AG119/98

19/10/98

78

4126

SJM Electrical Enterprise Bargaining
Agreement 2000

Whole of State

1 Jan., 2001 - 28 Feb., 2003......................................

AG211/01

7/12/01

NFP

Skilled Engineering Industrial
Agreement 1996

Skilled Engineering
Limited

14 Dec., 1995 - 31 July, 1997 ...................................
No. 845/2001 (Skilled Engineering Limited ceased
to be party to the Agreement) .................................

AG329/95

10/7/96

76

2731

…

18/05/01

81

1387

Skilled Engineering Ltd (CBH Kwinana)
Maintenance Agreement 2000

Co-Operative Bulk
Handling Kwinana

1 July, 1999 - 1 July, 2001 ........................................

AG13/01

28/2/01

NFP

Slick Fix/BLPPU and the CMETU
Collective Agreement 2000

State of WA

1 Nov., 1999 - 1 Nov., 2002.....................................

AG183/00

7/8/00

80

SMART STONE/CFMEUW Collective
Agreement 2002

Whole of State

20 Sept., 2002 – 1 Nov., 2002 ..................................

AG152/02

22/10/02

NFP

Smith's Snackfood Company Limited
(Western Australia) Enterprise
Agreement 2002 - The
(Replaces and Cancels previous
The Smith's Snackfood ... Agreements
No. AG220/00 & AG5/92. For prior
details, see Vol. 82, Part 2)

Bannister Road,
Canningvale

25 Oct., 2002 – 23 Oct., 2004 ..................................

AG144/02

25/10/02

NFP

Smorgan ARC Welshpool Enterprise
Bargaining Agreement 1993

Smorgan ARC Establishment, 100 Welshpool Road,
Welshpool and Dellamarta
Road, Wanneroo

22 Jan., 1993 - 27 Jan., 1994 ....................................

AG26/92

24/2/93

73

2044

Snappy Clean/BLPPU and the CMETU
Collective Agreement 1999
(Cancels previous Snappy Clean
Industrial Agreements No. AG160/95
& No. AG162/97. For prior details,
see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG218/99

29/3/00

80

1292

Solahart, Welshpool, Manufacturing
Enterprise Bargaining Agreement 2003

Solarhart, Welshpool

22 May, 2003 - 30 June, 2004 ..................................

AG128/03

22/5/03

NFP

Sotico Pty Ltd, Bunbury Port (Enterprise Bargaining) Agreement 2000
(Replaces and Cancels Bunnings
Forest Products Pty Ltd Bunbury
Port EBA No. AG119/1999)

Bunbury Port Operations

13 June, 2000 - 31 Dec., 2000 ..................................

AG153/00

18/10/00

80

5086

Sotico Pty Ltd Enterprise Agreement
2000. (Replaces and Cancels
Bunnings Forest Products Pty Ltd
Enterprise Agreement 1998
No. AG 285/1998)

South-West Land Division
of Western Australia

9 Aug., 2000 - 30 June, 2003....................................

AG203/00

19/10/00

80

5092

Southcorp Packaging Gadsden Carton
Systems INFPlant Team Bentley
- WA Enterprise Agreement 2000

Bentley

5 Jan., 2001 - 30 June 2001 ......................................

AG290/00

5/1/01

81

200

Southcorp Packaging I.P.D. Fremantle
Enterprise Agreement 2000
(Replaces previous Southcorp ...
Agreement No. AG135/98.
For prior details, see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG243/00

1/11/00

80

5101

South-East Metropolitan
College

17 Oct., 1997 - 16 Oct., 1999 ...................................

AG275/97

17/10/97

77

3390

South Metropolitan
College

17 Oct., 1997 - 16 Oct., 1999 ...................................

AG282/97

17/10//97

77

3396

3260

South East Metropolitan College of
TAFE Engineering Trades', Enterprise
Bargaining Agreement 1999 No. AG141/99
(Cancelled by Engineering Trades
Government General Agreement
2002 No. AG2/03. For prior details,
see Vol. 82, Part 2)

South-East Metropolitan College
Miscellaneous Workers' Agreement 1997
South Metropolitan College of TAFE
Engineering Trades' Enterprise Bargaining
Agreement 1999 No. AG138/99.
(Cancelled by Engineering Trades
Government General Agreement
2002 No. AG2/03. For prior details,
see Vol. 82, Part 2)
South Metropolitan College Miscellaneous Workers' Agreement 1997
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South Metropolitan Youth Link (Inc.)
Agreement 1997
Southern Cross Electrical Engineering
Pty Ltd Enterprise Bargaining Agreement
(Replaces Southern Cross Electrical
... Agreement 1994 No. AG119/94.
For prior details, see Vol. 78, Part 1)

Whole of State

1 Jan., 1998 - 31 Dec., 1998 .....................................

AG371/97

3/3/98

78

951

Southern Cross Electrical
Engineering Pty Ltd (SCEE)

1 Jan., 1996 - 31 Dec., 1997 .....................................

AG182/96

1/8/96

76

2732

Southern Processors Ltd (Albany)
Enterprise Agreement 1992

Whole of State

11 Dec., 1992 - 29 July, 1994 ...................................

AG20/92

23/12/92

73

95

South Perth Food Mart and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG165/02

18/11/02

NFP

South-West Regional College
Miscellaneous Workers' Agreement 1997

South-West Regional
College

17 Oct., 1997 - 16 Oct., 1999 ...................................

AG279/97

17/10/97

77

3402

Spearwood Workshop and Commercial
Services Employees Enterprise Partnership Agreement 1996
SR2 Construction Project Agreement
1996

Spearwood Workshop

7 Dec., 1996 - 7 Dec., 1999......................................

AG253/97

28/10/97

77

2960

Kerman Contracting Pty
Ltd, Lurgi Australia
Pty Ltd, Rico Group
of Companies

29 Aug., 1996 - Completion .....................................

AG207/96

29/8/96

76

4051

SSL Spotless Linen Customer Service
Representative Enterprise Agreement
2002-2004

Murdoch, WA

July, 2002 – September, 2004 ...................................

AG110/02

28/7/02

NFP

Stamford Ceremics/BLPPU Collective
Agreement 1999
(Cancels previous Stamford Ceramics
Industrial Agreement No. AG42/99.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov. 2002......................................

AG236/99

8/3/00

80

1297

Standre Industrial Agreement

S. Maciqszek t/a Standre

15 Sept., 1995 - 31 July, 1997 ..................................

AG168/95

10/10/95

75

3014

State Batteries Agreement - The

Yilgarn, Coolgardie, Broad
Arrow, Dundas, Phillips
River, East Coolgardie, North
Coolgardie, North-East
Coolgardie, Mount Margaret,
East Murchison, Murchison,
Yalgoo, Peak Hill and Gascoyne
Goldfields and the area
comprised within the 14th
and 26th parallels of latitude

14 Nov., 1977 to 13 Nov., 1980 ...............................

AG42/77

21/9/77

57

1782

State Energy Commission of Western
Australia - Dispute Settlement
Procedure Agreement

State of WA

1 Aug., 1991 to 31 July, 1994...................................

AG4/91

26/6/91

71

1835

State Energy Commission of Western
Australia - Corporate Services, Enterprise Bargaining Agreement 1994

SECWA - Corporate
Services

24 June, 1994 - 30 June, 1995 ..................................

AG60/94

24/6/94

74

2124

State Energy Commission of Western
Australia Enterprise Bargaining Generation Division Agreement 1994

Whole of State

2 Oct., 1994 - 30 June, 1995.....................................

AG110/94

2/10/94

74

2692

State Energy Commission Of Western
Australia - Electricity Supply Division,
Enterprise Bargaining Agreement 1994

State Energy Commission
of Western Australia Supply
Division (SECWA-ESD)

24 June, 1994 - 30 June, 1995 ..................................

AG61/94

24/6/94

74

2129

State Energy Commission of Western
Australia - Gas Division, Enterprise
Bargaining Agreement 1994

State Energy Commission of
Western Australia, Gas
Division (SECWA - GAS)

24 June, 1994 - 30 May, 1995...................................

AG62/94

24/6/94

74

2134

State Research Stations, Agricultural
Schools and College Workers General
Agreement 2002
(Replaces in part the Agriculture Western
Australia Enterprise Agreement 2000
No. PSAAG3/01)

Whole of State

10 Dec., 2002 – 31 Dec., 2003 .................................

AG149/02

19/12/02

NFP

State School Teachers' Union of WA
Clerical Staff Agreement of 2001
(Replaces & Cancels previous State
School Teachers' ... Agreement
No. AG69/98. For prior details,
see Vol. 81, Part 2)

Whole of State

20 Aug., 2001 - 17 Aug., 2004 .................................

AG179/01

2/11/01

NFP

Statewide Demolition Industrial
Agreement

Keyport Pty Ltd t/a
Statewide Demolition

21 June, 1995 - 20 June, 1997 ..................................

AG105/95

21/7/95

75

2383

Stegbar Pty Ltd (Wangara WA)
Enterprise Agreement 1999
(Cancels AG109/97)

Stegbar Pty Limited
Wangara

1 Feb., 1997 - 31 Jan., 2001......................................

AG149/99

4/11/99

79

3348

Stegbar Pty Ltd (Wangara WA)
Enterprise Agreement 2001
Steggles Enterprise Bargaining Agreement 1995

Stegbar Pty Limited
66 Prindiville Drive, Wangara
Steggles Limited, Production Centre Osborne Park

1 Feb., 2001- 1 Feb., 2001........................................

AG163/01

29/8/01

NFP

1 Oct., 1995 - 31 Mar., 1997 ....................................

AG59/96

10/4/96

76

1347

Steggles Engineering Site Agreement
1996

Steggles Limited

1 July, 1996 - 30 June, 1998 .....................................

AG162/96

2/8/96

76

3710

Steggles Limited (Maintenance
Division) Enterprise Agreement 1998

Osborne Park

1 July 1998 - 30 June 2000 .......................................

AG255/98

13/4/99

79

1404

Stiffall Shopfitters Industrial Agreement
1996

Rely Holdings Pty Ltd
t/a Stiffall Shopfitters

20 May, 1996 - 31 July, 1997 ...................................

AG167/96

26/7/96

76

2740

State Housing Commission (Homeswest) 1999 Caretakers Enterprise
Bargaining Agreement AG108/99
(Cancelled by the following:
Gardeners (Government) … Agreement,
Cleaners and Caretakers (Government) …
Agreement and Catering Employees
… Agreement Nos. AG100/02, AG101/02
& AG106/02. For prior details, see
Vol. 82, Part 1)
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Stirling Community Hospital HSOA
Enterprise Agreement 1998

Stirling Community
Hospital

20 May, 1998 - 30 June, 1999 ..................................

AG39/98

20/5/98

78

2885

Stork Electrical (WA) Enterprise
Agreement

Stork Electrical Pty Ltd

1 July, 1994 - 31 Dec., 1995.....................................

AG25/95

16/3/95

75

923

Stork Electrical Pty Ltd Enterprise
Agreement 1996

Whole of State

1 Jan., 1996 - 31 Dec., 1997 .....................................

AG251/96

4/10/96

76

4245

Stork ICM Australia Pty Ltd
(Rockingham Workshop and Operations)
Agreement
(Replaces World Services & Construction
Pty Ltd (Rockingham) Enterprise
Bargaining Agreement No. AG80/95)

Rockingham

1 Jan., 1998 - 1 July, 1999 ........................................

AG5/99

1/2/99

79

536

Stork ICM Australia Pty Ltd
(Rockingham Workshop and
Operations) Agreement

Rockingham Workshop
and Operation of Stork
ICM Australia Pty Ltd

1 July, 1999 - 1 July, 2001........................................

AG157/99

4/11/99

79

3365

Straight Edge Formwork/BLPPU and
the CMETU Collective Agreement
1999. (Replaces previous Straight Edge
Form ... Agreements No. AG174/1996
& No. AG300/97. For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG208/99

24/3/00

80

1303

Stramit Building Products, 10 Malcolm
Road, Maddington, Western Australia
Enterprise Bargaining Agreement 2001

Stramit Building Products,
10 Malcolm Road,
Maddington, WA

21 May, 2001 - 31 Dec., 2002 ..................................

AG238/01

7/12/01

NFP

Stramit Industries (Maddington) Western
Australia Enterprise Agreement 1994

Stramit Industries
- Maddington

18 May, 1994 - 17 May, 1996...................................
No. 880/2001 (Strammit) Industries (Maddington
Western Australia ceased to be party to the
Agreement) ............................................................

AG33/94

24/6/94

74

1739

...

23/05/01

81

1387

Stramit Industries (Maddington)
Western Australia Enterprise
Bargaining Agreement 1996

Stramit Industries, Malcolm
Road, Maddington

21 May., 1996 - 20 May., 1998.................................
No. 881/2001 (Strammit Industries (Maddington)
Western Australia ceased to be party to the
Agreement) ............................................................

AG95/97

12/6/97

77

1709

...

23/05/01

81

1387

Stramit Industries (Maddington)
Western Australia Enterprise
Bargaining Agreement

Stramit Industries, Malcolm
Road, Maddington

21 May, 1998 - 20 May, 2000...................................

AG123/98

26/11/98

78

4677

Stramit Industries Maddington,
Western Australia Enterprise
Bargaining Agreement 1996

Stramit Industries
Maddington

21 May., 1996 - 20 May., 1998.................................

AG70/97

8/4/97

77

1233

Stramit Industries Maddington,
Western Australia Enterprise
Bargaining Agreement 1998

Stramit Industries, Malcolm
Road and Alloa Street,
Maddington

21 May, 1998 - 20 May, 2000...................................

AG181/98

20/11/98

78

4673

Streamline Industries/BLPPU and the
CMETU Collective Agreement 2001
(Replaces previous Streamline ...
Agreement No. AG255/97. For
prior details, see Vol. 81, Part 2)

Whole of State

18 Sept., 1997 - 31 Oct., 1999..................................

AG57/01

3/5/01

NFP

Stream Tiling Industrial Agreement

Estmount Holdings Pty
Ltd t/a Stream Tiling

15 Sept., 1995 - 31 July, 1997 ..................................

AG193/95

10/10/95

75

Structural Marine Enterprise Bargaining
Industrial Agreement 2002
(Replaces previous Structural Marine …
Agreement No. AG153/99. For prior details,
See Vol. 82, Part 1)

Structural Marine Pty Ltd,
11 Cockburn Road, Henderson

24 Jan., 2002 – 23 Jan., 2004....................................

AG205/02

25/11/02

NFP

Structural Marine Engineering
Enterprise Bargaining Industrial
Agreement 1997

Structural Marine
11 Rusell Road
Henderson

25 May, 1997 - 24 May, 1999...................................

AG284/97

10/3/98

78

1348

Structural Systems/ BLPPU and the
CMETU Collective Agreement 1999
(Cancels previous Structural Systems
... Agreements No. AG210/1995 &
No. AG293/97. For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG12/00

29/3/00

80

1308

Stylewoods/BLPPU and the CMETU
Collective Agreement 1999

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG219/99

24/3/00

80

1313

Subiaco Grandstand Construction
Project Agreement 1994

Multiplex Constructions
Pty Ltd undertaking work
at Subiaco Grandstand
Construction Project
Roberts Road, Subiaco

Commencement - Completion...................................

AG184/94

22/12/94

75

120

Subiaco Grandstand Construction
Project (Allcon Steel Construction)
Agreement 1994

Allcon Steel Construction
at Subiaco Grandstand Construction Project, Subiaco

Commencement - Completion...................................

AG39/95

19/4/95

75

1603

Subiaco Grandstand Construction
Project (Bobrik Constructions)
Agreement 1994

Bobrik Construction at
Subiaco Grandstand
Construction Project,
Subiaco

Commencement - Completion...................................

AG40/95

19/4/95

75

1606

Subiaco Grandstand Construction
Project (CASC Formwork Pty Ltd)
Agreement 1994

CASC Formwork Pty Ltd
at Subiaco Grandstand
Project, Subiaco

Commencement - Completion...................................

AG41/95

19/4/95

75

1609

Subiaco Grandstand Construction
Project (C & O Constructions)
Agreement 1994

(C & O Constructions)
at Subiaco Grandstand
Construction Project,
Subiaco

Commencement - Completion...................................

AG42/95

19/4/95

75

1612

Subiaco Grandstand Construction
Project (Quick Fix) Agreement 1994

Quick Fix at Subiaco
Grandstand Construction
Project, Subiaco

Commencement - Completion...................................

AG43/95

19/4/95

75

1616

Subiaco Grandstand Construction
Project (Vandertang Concrete)
Agreement 1994

Vandertang Concrete at
Subiaco Grandstand
Construction Project,
Subiaco

Commencement - Completion...................................

AG44/95

19/4/95

75

1619
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Summit Ceiling Industries Industrial
Agreement

Summit Ceiling Industries
Pty Ltd

8 Sept., 1995 - 31 July, 1997 ....................................

AG154/95

10/10/95

75

SUMMIT CEILINGS/BLPPU
Collective Agreement 1999

Whole of State

25 Nov., 1999 - 1 Nov., 2002 ...................................

AG9/02

1/2/02

NFP

3017

Sunason Industrial Agreement

Sunason Pty Ltd

8 Sept., 1995 - 31 July, 1997 ....................................

AG150/95

10/10/95

75

3019

Sunason Industrial Agreement

Whole of State

14 Jan., 1998 - 31 Oct., 1999....................................

AG375/97

7/4/98

78

1858

Sunason P/L/BLPPU and the CMETU
Collective Agreement 2000
(Replaces previous Sunason ...
Agreement No. AG8/1998)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 .....................................

AG207/00

11/9/00

80

4793

Sunlite Australia/BLPPU and the
CMETU Collective Agreement 2000

State of WA

3 Oct., 2000 - 1 Nov., 2002......................................

AG241/00

27/10/00

80

5114

Sunlite Australia Industrial Agreement

Whole of State

17 Dec., 1997 - 31 Oct., 1999...................................

AG363/97

26/2/98

78

955

Supa Valu Capel and SDA Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG173/02

18/11/02

NFP

Supa Valu Huntingdale and SDA
Agreement 2002

Whole of State

12 Feb., 2003 – 30 June, 2005 ..................................

AG8/03

21/2/03

NFP

Supercut/BLPPU Collective
Agreement 2000
(Cancels previous Supercut Industrial
Agreement No. AG233/97. For prior
details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 .....................................

AG23/00

18/4/00

80

1911

Swan Brewery and Combined Unions
(Enterprise Agreement) 1992

The Swan Brewery
Company Limited

1 July, 1992 - 31 Aug., 1994.....................................

AG16/92

16/9/92

72

2764

Swan Brewery and (Utilities Operators)
Enterprise Agreement 1996
(Replaces Swan Brewery and
Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of Australia
(Western Australian Branch)
Agreement 1995. (See Vol.76, Part 1)

Whole of State

1 Sept., 1996 - 28 Feb., 1999....................................

AG338/96

30/1/97

77

409

Swan Brewery Enterprise Agreement
2000
(Replaces previous Swan Brewery
... Agreement No. AG80/1996.
For prior details, see Vol. 80, Part 1)

State of WA

1 May, 2000 - 30 Apr., 2003 ....................................

AG178/00

31/8/00

80

4124

Swan Brewery (Utilities Operators)
Enterprise Agreement 1999

Whole of State

1 March, 1999 - 1 Sept., 2002 ..................................

AG106/99

14/9/99

79

2963

Swan Christian Education Association
Inc. (Enterprise Bargaining)
Agreement 1995

Swan Christian - Association Inc. (SCEA)

23 May, 1996 - 30 June, 1996...................................

AG124/96

11/6/96

76

1918

Swan Christian Education Association
Inc. (Enterprise Bargaining)
Agreement 2000
(Cancels previous Swan Christian
... Agreement No. AG238/1998.
For prior details, see Vol. 80, Part 2)

Whole of State

12 Dec., 2000 - 31 Dec., 2001 ..................................

AG254/00

12/12/00

81

212

Swan Christian Education Association
Inc. (Schools' Non-Teaching Employee
Enterprise Bargaining) Agreement 2001
(Replaces & Cancels previous Swan
Christian ... Agreement No. AG230/99.
For prior details, see Vol. 81, Part 2)

Whole of State

1 Jan., 2001 - 31 Dec., 2002 .....................................

AG114/01

31/7/01

NFP

Swan Lagging Industrial Agreement

Whole of State

26 Aug., 1998 - 31 Oct., 1999 ..................................

AG173/98

13/11/98

78

4683

Swan Portland Cement Ltd, Burswood
Site, Enterprise Bargaining
Agreement 1994

Swan Portland Cement
Limited site, Burswood

23 Mar., 1994 - 30 June, 1995 ..................................

AG40/94

8/6/94

74

1743

Swan Portland Cement Ltd, Burswood
Site, Enterprise Bargaining
Agreement 1995

Swan Portland Cement
(Burswood Site)

1 July, 1995 - 30 June, 1997 .....................................

AG284/95

28/11/95

75

3252

Swan Portland Cement Ltd, Burswood
Site, (Enterprise Bargaining
Agreement) Overhead/Mobile Crane
Operators, 1995

Swan Portland Cement
Ltd

8 Mar., 1995 - 30 June, 1995....................................

AG69/95

16/6/95

75

2142

Swan Portland Cement Ltd Clinker
Grinding Plant Kwinana Project
Agreement 1996

Swan Portland Cement
Ltd Clinker Grinding
Plant, Kwinana

Commencement - Completion...................................

AG208/96

25/11/96

76

4969

Swan Portland Cement Ltd Redundancy
Agreement 1995

Swan Portland Cement Ltd,
Burswood Operations

1 Jan., 1994 - 1 Jan., 1996 ........................................

AG33/95

2/5/95

75

1622

Swan Village of Care (Inc), Hospital
Salaried Officers Association (Union of
Workers) Enterprise Agreement 2001

Swan Village of Care (Inc)

12 Nov., 2001 - 10 Nov., 2003 .................................

AG200/01

12/11/01

NFP

Swift Plan Industrial Agreement

Delta Bay Investments
Pty Ltd t/a Swift Plan

18 Nov., 1994 - 31 July, 1995...................................

AG175/94

6/12/94

75

123

Swiftplan Industrial Agreement

Delta Bay Investments
Pty Ltd t/a Swift Plan

8 Sept., 1995 - 31 July 1997 .....................................

AG155/95

10/10/95

75

3020

Swiftplan Industrial Agreement

Whole of State

25 July 1998 - 31 Oct, 1999......................................

AG155/98

9/4/99

79

1124

Swispec Pty Ltd Enterprise Bargaining
Agreement 1996

Swispec Pty Ltd

1 May., 1997 - 31 Dec., 1997 ...................................

AG72/97

13/5/97

77

1480

Syteck/BLPPU Collective Agreement
2000

Whole of State

4 Sept., 2000 - 1 Nov., 2002.....................................

AG214/00

31/10/00

80

5119

Talloman Australasian Meat Industry
Employees Union Enterprise
Agreement, 2000

Derby Industries Talloman
Division, Lakes Road
Hazelmere WA

24 Oct., 2000 - 30 June, 2003...................................

AG107/00

24/10/00

80

5125
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Tasman Bricklaying/BLPPU and the
CMETU Collective Agreement 2001

Whole of State

Date of
Operation
1 Mar., 2001 - 1 Nov., 2002 .....................................

No. of
Agreement

Date
Delivered

AG42/01

26/3/01

Reference
Vol. Page
NFP

T.D.Z. Contracting Industrial Agreement

Whole of State

16 Sept., 1997 - 31 Oct., 1999..................................

AG244/97

21/5/98

78

2413

Tech Fab/BLPPU and the CMETU
Collective Agreement 1999
(Cancels previous Tech Fab Industrial
Agreements No. AG28/1996 &
No. AG89/99. For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG240/99

8/3/00

80

1319

Technical and Further Education Home
Economics Assistants General
Agreement 2002

Whole of State

18 Dec., 2002 – 31 Dec., 2003 .................................

AG222/02

18/12/02

NFP

Technical Assistant Survey Traineeship
Agreement 1987

All technical assistants
employed by employers in
Schedule A

9 June, 1987 to 28 June, 1988 ..................................

AG6/87

18/8/87

67

1547

Telfer Gold Mine Enterprise Agreement
1993

21 Feb., 1994 - 20 Feb., 1996 ...................................

AG2/94

21/2/94

74

601

Terrazzo & Cement Industrial Agreement

Area Occupied and operated
upon by Newcrest Mining
Limited at Telfer
Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG291/97

3/12/97

77

3426

Terrazzo & Cement Industrial Agreement

Whole of State

22 Jan., 1998 - 31 Oct., 1999....................................

AG15/98

20/3/98

78

1350

Therapy Focus Enterprise Bargaining
Agreement 2002

Whole of State

15 Nov., 2002 – 30 Sept., 2004 ................................

AG190/02

15/11/02

NFP

Thermofabrication Traineeship Agreement
(1997)

Whole of State

14 Apr., 1997 - 1 July., 1998 ....................................

AG222/97

20/11/97

77

3429

Thermofabrication Traineeship Agreement

Whole of State

5 Mar, 1998 - 5 Mar, 1999 .......................................

AG68/98

12/8/98

78

3457

Thomson Cleaning Company Industrial
Agreement

A. Thomson t/a Thomson
Cleaning Company

26 Sept., 1995 - 31 July, 1997 ..................................

AG242/95

22/11/95

76

138

Three Springs General Store and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG179/02

18/11/02

NFP

Tip Top Bakeries (Canning Vale)
Industrial Agreement

Tip Top Bakeries
(Canning Vale)

24 Mar., 1997 - Cancellation ....................................

AG82/97

9/4/97

77

Top Valu Supermarket and SDA
Agreement 2002

Whole of State

12 Feb., 2002 – 30 June, 2005 ..................................

AG22/03

21/2/03

NFP

TJF-EBC/BLPPU Collective
Agreement 2000

Whole of State

23 Mar., 2001 - 1 Nov., 2002 ...................................

AG96/01

14/6/01

NFP

TJP Constructions/CFMEUW Collective
Agreement 2002
TK Scaffold/BLPPU Collective
Agreement 1999
(Cancels previous T.K. Scaffolding
Industrial Agreement No. AG234/99.
For prior details, see Vol. 79, Part 2)

Whole of State

13 Feb., 2002 - 1 Nov., 2002....................................

AG22/02

13/3/02

NFP

Whole of State

14 Mar., 2000 - 13 Mar., 2002 .................................

AG90/00

3/5/00

80

1916

1849

3432

Tom's Cranes Industrial Agreement

Whole of State

14 Jan., 1998 - 31 Oct., 1999....................................

AG4/98

30/4/98

78

Total Corrosion Control/CFMEUW
Collective Agreement 2002

Whole of State

1 June, 2000 - 1 Nov., 2003......................................

AG32/02

5/4/02

NFP

Total Corrosion Control (Metal Workers)
Enterprise Bargaining Agreement
(Replaces No. AG38/93)

Whole of State

1 Mar., 1997 - 28 Feb., 1998 ....................................

AG259/97

13/1/98

78

710

Total Corrosion Control Industrial
Agreement.
(Cancels AG124/98 delivered 14/9/98)

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG124/98

25/11/98

78

4687

Total Glass/CFMEUW Collective
Agreement 2002
(Replaces previous Total Glass
… Agreement No. AG362/97.
For prior details, see Vol. 82, Part 1)

Whole of State

29 Oct., 2002 – 1 Nov., 2002 ...................................

AG221/02

29/11/02

NFP

Total Tilt-Up Industrial Agreement

Whole of State

30 Sept., 1998 - 31 Oct., 1999..................................

AG227/98

24/11/98

78

4691

Town of Albany Outside Workers
(Carpenters and Metal Trades)
Certified Agreement 1996

Town of Albany Depot

28 Jan., 1997 - 27 Jan., 1999 ....................................

AG309/96

28/1/97

77

413

Town of Albany (State) Enterprise
Agreement 1997

Town of Albany

15 Nov., 1996 - 16 Nov., 1998 .................................

AG146/97

27/8/97

77

2962

Town of Kwinana (WA) Enterprise
Agreement 1996 (From Dream time
to Excellence) ("The Agreement")

The Council of Kwinana

10 Oct., 1996 - 9 Oct., 1998.....................................

AG88/97

28/4/97

77

1236

Tranby College (Enterprise Bargaining)
Agreement 2003
(Replaces previous Tranby College ...
Agreement No. AG21/01.
For prior details, see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2004 .....................................

AG106/03

8/5/03

NFP

Trade Winds Supermarket and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG168/02

18/11/02

NFP

Transfield - A.S.I. (Enterprise Bargaining)
Consent Agreement 1993

Transfield - A.S.I., Jervoise
Bay Operations

2 April, 1993 - 24 Oct., 1993....................................

AG9/93

19/4/93

73

1268

Transfield Construction Pty Ltd WA
Division Workshops (Kwinana)
Enterprise Bargaining Agreement

Establishment of Transfield
Construction Pty Ltd WA
Division (Kwinana)

2 April, 1993 - 1 Nov., 1993.....................................

AG11/93

19/4/93

73

1271

Transfield Construction Pty Ltd WA
Division Workshops Alcoa (Kwinana)
B-30 Project Enterprise Bargaining
Agreement

Establishment of Transfield
Construction Pty Ltd WA
Division (Kwinana) B-30
Project Construction Site

22 Sept., 1994 - Completion .....................................

AG151/94

2/12/94

74

2996
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Date of
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Transfield Maintenance HBI
Agreement 2000
(Cancels previous Transfield Maintenance
... Agreement No.AG136/97. For prior
details, see Vol. 80, Part 1)

Transfield Pty Ltd,
Transfield Operations
and Maintenance

12 Oct., 2000 - 30 June, 2003...................................
Order No. AG205/2000 (Amending Order
cancelling Order dated 12/10/00) ............................
Order No. 1400/2002 (s.46 – Interpretation Stand Down of Employees) ....................................

Transfield Pty Ltd, Transfield
Coatings (WA) Industrial
Agreement 1998

Whole of State

17 Sept., 1998 - 16 Sept., 2001 ................................

Transport Workers’ (Eastern Goldfields
Transport Board) Agreement 2002

Whole of State

Trendwest Painting Industrial
Agreement

No. of
Agreement

Date
Delivered

Reference
Vol. Page

AG205/00

12/10/00

80

5132

...

14/11/00

80

5449

…

26/11/02

82

3241

AG133/98

20/11/98

78

4695

20 Jan., 2003 – 18 Jan., 2005....................................

AG1/03

20/01/03

NFP

Korima Pty Ltd t/a
Trendwest Painting

8 Sept., 1995 - 31 July, 1997 ....................................

AG149/95

10/10/95

75

Trevor Roller Shutters/CFMEUW
Collective Agreement 2002

Whole of State

19 Mar., 2002 - 1 Nov., 2002 ...................................

AG51/02

11/4/02

NFP

Trinity Demolition Industrial Agreement

Trinity Demolition

5 Dec., 1995 - 31 July, 1997 ....................................

AG313/95

10/1/96

76

373

Trinity Building Group/BLPPU
Collective Agreement 1999
(Cancels previous Trinity Demolition
Industrial Agreement No. AG208/97)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 .....................................

AG220/99

24/3/00

80

1325

Triple T Contracting/CFMEUW
Collective Agreement 2001

Whole of State

13 Dec., 2002 - 1 Nov., 2002 ...................................

AG15/02

15/2/02

NFP

Troy Development Corporation Pty Ltd
t/a Masterfloors/BLPPU and the
CMETU Collective Agreement 1999
(Cancels Mastersfloors Industrial
Agreement No. AG125/98)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG225/99

29/3/00

80

Trustees of the Christian Brothers in
WA Inc. Non-Teaching Staff Enterprise
Bargaining Agreement 2000
(Replaces & Cancels previous Trustees
of the Christian Brothers ... Agreement
No. AG45/99. For prior details,
see Vol. 81, Part 2)

Whole of State

Date of agreement by all parties - 30 June, 2003 .......

AG130/01

31/7/01

NFP

Trustees of the Marist Brothers Southern
Province Non-Teaching Staff Enterprise
Bargaining Agreement 2000
(Replaces & Cancels previous Trustees
of the Marist Brothers ... Agreement
No. AG56/99. For prior details,
see Vol. 81, Part 2)

Whole of State

Date of agreement by all parties - 30 June, 2003 .......

AG139/01

31/7/01

NFP

Tubemakers of Australia Limited, Steel
Pipelines, Kwinana (Enterprise
Bargaining) Agreement 1992

Tubemakers of Australia
Limited, Water, Oil and
Gas Industries Division
Steel Pipelines Establishment, Kwinana

5 June, 1992 - 31 Dec., 1992 ....................................

AG2/92

6/8/92

72

Tubemakers Kwinana Pipe Plant Joint
Enterprise Development Agreement
Tubemakers Kwinana Pipe Plant Joint
Enterprise Development Agreement,
No AG 139 of 1995

Tubemakers, Kwinana
Pipe Plant
Tubemakers, Kwinana
Pipe Plant

13 April, 1994 - 30 June, 1995..................................

AG21/94

13/4/94

74

1259

18 Sept., 1995 - 30 June, 1997 .................................

AG139/95

18/9/95

75

2789

Turbine Components Australia Pty Ltd
Redundancy Agreement

Turbine Components
Australia Pty Ltd Canning Vale

7 Feb., 1994 .............................................................

AG29/94

16/5/94

74

1551

Tyco Services Industrial Agreement

Whole of State

20 Jan, 1998 - 31 Oct, 1999......................................

AG66/99

18/5/99

79

1684

Tyco Water Pty Ltd ACN 087 415 745
Steel Pipeline Systems, Kwinana Manufacturing Joint Enterprise Development
Agreement- July 1999 to June 2001
(Cancels Tubemakers Waters, Steel
... Agreement No. AG145/97)

Tyco Water Pty Ltd
(Kwinana Manufacturing)

July 1999 - 30 June 2001 ..........................................

AG224/99

29/3/00

80

1576

Tyco Water Pty. Ltd., Kwinana Pipe
Plant, Enterprise Bargaining
Agreement 2002
(Replaces previous Tyco Water
… Agreement No. AG21/01.
For prior details, see Vol. 82, Part 1)

Tyco Water Pty Ltd
Kwinana Pipe Plant

1 July, 2002 - 30 June, 2004 .....................................

AG189/02

30/10/02

NFP

Ultra Speed Rigging & Construction
Industrial Agreement

A. Foreman and M. Fisher
t/a Ultra Speed Rigging &
Construction

14 Sept., 1995 - 31 July, 1997 ..................................

AG213/95

22/11/95

76

140

Ultra Speed Rigging & Construction
Industrial Agreement

Whole of State

21 Oct., 1997 - 31 Oct., 1999 ...................................

AG292/97

3/12/97

77

3433

Ultra Speed Rigging/BLPPU Collective
Agreement 2001

Whole of State

29 May, 2001 - 1 Nov., 2002....................................

AG98/01

28/6/01

NFP

Undercut Industrial Agreement

Whole of State

17 Feb., 1998 - 31 Oct., 1999 ...................................

AG27/98

30/4/98

78

Under Cut/BLPPU Collective
Agreement 2000

Whole of State

11 Jan., 2001 - 1 Nov., 2002.....................................

AG14/01

28/2/01

NFP

3022

1570

1784

1853

Unica Industrial Agreement

John Casal t/a Unica

20 Nov., 1995 - 31 July, 1997...................................

AG308/95

10/1/96

76

374

Unica Marble and Granite Industrial
Agreement

Whole of State

11 Dec., 1997 - 31 Oct., 1999...................................

AG358/97

26/2/98

78

955

Unica Tiling/BLPPU Collective
Agreement 2000

State of WA

1 Nov., 1999 - 1 Nov., 2002 .....................................

AG154/00

25/7/00

80

3265

United Construction Alcoa Kwinana
Core Crew Enterprise Agreement 1993

United Construction Pty
Ltd - Alcoa Kwinana
Complex

25 Jan., 1994 - 24 Jan., 1995 ....................................

AG75/93

25/1/94

74

249

United Construction Alcoa (Kwinana
and Pinjarra Refineries) Local Service
Contracts Enterprise Bargaining
Agreement 1995

United Construction Pty
Ltd at Alcoa Refineries,
Kwinana and Pinjarra

13 Apr., 1995 - 25 Jan., 1996 ...................................

AG56/95

13/4/95

75

1624
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Vol. Page

United Construction Alcoa Operations
Local Services Contracts and
Associated Projects Enterprise
Bargaining Agreement 1996

United Construction Pty
Ltd at Alcoa Operations

23 Mar., 1996 - 23 Mar., 1998 .................................

AG117/96

13/5/96

76

1920

United Construction Alcoa Pinjarra
Core Crew Enterprise Agreement 1993

United Construction Pty
Ltd - Alcoa Pinjarra Complex

25 Jan., 1994 - 24 Jan., 1995 ....................................

AG74/93

25/1/94

74

251

United Construction Argyle Area
Maintenance Agreement 1995

United Construction's
Argyle Area Maintenance
Operations

15 Dec., 1995 - 14 Dec., 1997..................................

AG320/95

15/12/95

76

141

United Construction Argyle Maintenance Core Crew Enterprise
Agreement 1993

United Construction Pty Ltd
- Argyle Diamond Mine
Maintenance

25 Jan., 1994 - 24 Jan., 1995 ....................................

AG76/93

25/1/94

74

254

United Construction BHP Petroleum
Griffin Venture Remediation Project
Agreement 1997

Griffin Venture

Commencement - Completion...................................

AG106/97

22/5/97

77

1484

United Construction BHP Titanium
Minerals Project Enterprise Based
Agreement 1996

United Construction Pty Ltd
at BHP Titanium Minerals
Project, Beenup

20 May, 1996 - 20 Nov., 1996..................................

AG84/96

20/5/96

76

1924

United Construction CBH Project
(Geraldton) Enterprise Agreement 1993

CBH Project (Geraldton)

23 Dec., 1993 - Completion......................................

AG81/93

23/12/93

74

98

United Construction CBH Project
(Geraldton Enterprise Agreement 1994

United Construction
Pty Ltd operations
CBH Geraldton Project

10 Feb., 1994 - Completion ......................................

C545/93

22/2/94

74

667

United Construction Coogee Chemicals
Sulphuric Acid Handling Facility
Enterprise Based Agreement 1996

United Construction Pty Ltd
at Coogee Chemicals
Sulphuric Acid Handling
Facility at Kwinana

31 Feb., 1996 - Completion ......................................

AG76/96

20/5/96

76

1926

United Construction HIsmelt Maintenance Core Crew Enterprise
Agreement 1994

HIsmelt Research and
Development Facility,
Kwinana

8 April, 1994 - 7 April, 1995.....................................

AG23/94

8/4/94

74

899

United Construction HIsmelt Maintenance Core Crew Enterprise
Agreement 1994

United Construction
Pty Ltd

14 Nov., 1995 - 13 Nov., 1996 .................................

AG282/95

22/11/95

75

3264

United Construction Kwinana Fabrication Facilities Ltd Enterprise Bargaining
Agreement 1996-1997
(Replaces No. AG111/94 )

United Construction
Pty Ltd at Kwinana
Fabrication Facilities
Operations

22 Mar., 1996 - 22 Mar., 1998 .................................

AG103/96

8/5/96

76

1928

United Construction Kwinana Nickel
Refinery Maintenance Enterprise
Based Agreement 1996

United Construction
Pty Ltd

9 Feb., 1996 - 8 Feb., 1998.......................................

AG44/96

20/3/96

76

1047

United Construction Kwinana Supply
Services Enterprise Bargaining
Agreement 1996

Kwinana Supply
Services Department

22 Sept., 1996 - 22 Mar., 1998.................................

AG69/97

19/5/97

77

1487

United Construction Ord Sugar Mill
Maintenance Agreement 1996

United Construction Pty
Ltd at CSR Sugar
Mill, Ord River

12 Aug., 1996 - 30 Sept., 1998.................................

AG176/96

12/8/96

76

4062

United Construction Pty Ltd (Alcoa
Kwinana B-30 Project) Enterprise
Bargaining Agreement

United Construction Pty Ltd
Alcoa Kwinana B-30
Project Construction Site

17 Oct., 1994 - Completion ......................................

C458/94

18/11/94

74

3043

United Construction Pty Ltd Enterprise
Agreement for Hismelt Services 1996

HIsmelt Research and
Development Facility
at Kwinana

13 Jan., 1997 - 13 Jan., 1999 ....................................

AG334/96

13/1/97

77

417

United Construction Pty Ltd Nelson
Point Development Project (Enterprise
Bargaining) Agreement

Nelson Point Development
Project Port Hedland

4 Jan., 1993 - Completion.........................................

AG19/93

19/4/93

73

1275

United Construction Pty Ltd Nelson
Point Development Project (Enterprise
Bargaining) Agreement Phase II

Whole of State

3 Aug., 1993 - Completion .......................................

AG37/93

18/8/93

73

2429

United Construction Supplementary
Workforce BP Oil Kwinana Refinery
Enterprise Bargaining Agreement 1996

United Construction Pty
Ltd in its operation at BP
Oil Kwinana Refinery

1 Apr., 1996 - 1 Apr., 1997 ......................................

AG153/96

3/7/96

76

2741

United Crane Hire Enterprise
Agreement 2001

United Crane Hire Pty Ltd

1 Aug., 2001 - 30 July, 2003.....................................

AG166/01

29/8/01

NFP

United Insulation Co- Industrial
Agreement

Corso Industries Pty Ltd
t/a United Insulation Co.

17 Apr., 1996 - 31 July, 1997 ...................................

AG112/96

10/6/96

76

1931

United Insulation/BLPPU and the

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG198/00

6/9/00

80

4130

United Maintenance Pty Ltd
employees engaged in or in
connection with work at the
BHP Direct Reduced Iron Pty
Ltd Port Hedland assets and
facilities

16 Mar., 2001 - 30 June, 2003 ..................................

AG22/01

16/3/01

NFP

CMETU Collective Agreement 2000
United Maintenance Pty Ltd HBI
Agreement 2000

Unistrut Australia Pty Ltd/BLPPU and
the CMETU Collective Agreement 2001
Unitex Textured Coating Industrial
Agreement

Whole of State

14 Feb., 2001 - 1 Nov., 2002....................................

AG23/01

8/3/01

NFP

Iaralia Pty Ltd t/a Unitex
Textural Coating

24 Apr., 1996 - 31 July, 1996 ...................................

AG120/96

10/6/96

76

1933

Universal Commercial Cleaning/
BLPPU and the CMETU Collective
Agreement 2000

State of WA

15 Dec., 2000 - 1 Nov., 2002 ...................................

AG287/00

12/1/01

81

579

Universal Commercial Cleaners
Industrial Agreement

Universal Commercial
Cleaners Pty Ltd (WA)

11 Mar., 1996 - 31 July, 1997...................................

AG71/96

17/4/96

76

1348

Universal Commercial Cleaners
Industrial Agreement

Whole of State

1 Apr., - 1998 - 31 Oct., 1999 ..................................

AG55/98

6/2/98

78

2420

Universal Fasteners Enterprise Bargaining
Agreement 1996

Universal Fasteners
Canning Vale

1 Apr., 1996 - 31 Mar., 1998....................................

AG178/96

12/8/96

76

4065
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Untex Textured Coating Industrial
Agreement

R. Cole t/a Untex
Textured Coating

12 Sept., 1995 - 31 July, 1997 ..................................

AG233/95

22/11/95

76

141

Utopia Industries Pty Ltd/BLPPU and the
CMETU Collective Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG194/00

6/9/00

80

4135

V&L Carlino Industrial Agreement

Carlino Concreting Pty
Ltd t/a V&L Carlino

13 Sept., 1995 - 31 July, 1997 ..................................

AG222/95

22/11/95

76

143

Valey Bricklaying Industrial
Agreement

Whole of State

10 Feb., 1997 - 31 July., 1997...................................

AG51/97

11/4/97

77

1241

Van Den Berg Painting Co/BLPPU and
the CMETU Collective Agreement 1999
(Cancels previous Van Den Berg ...
Agreement No. AG230/97. For prior
details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG256/99

8/3/00

80

1329

Vandertang Concrete Industrial
Agreement

Greeneagles Pty Ltd t/a
Vandertang Concrete
Vehicle Builders

2 Nov., 1994 - 31 July, 1995.....................................

AG144/94

2/11/94

75

124

Vandertang Concrete Industrial
Agreement

Greeneagles Pty Ltd t/a
Vandertang Concrete

10 Aug., 1995 - 31 July, 1997...................................

AG140/95

10/10/95

75

3023

Van Diddens Painting Service Domestic
and Minor Industrial Agreement

Whole of State

23 Feb., 1997 - 31 July, 1997....................................

AG56/96

11/12/96

77

179

Van Leer Australia Pty Ltd (W.A.)
(Enterprise Bargaining) Consent
Agreement 1992

Whole of State except area
occupied by US Navy of
N.W. Cape

15 June, 1992 - 30 June, 1993 ..................................

AG8/92

24/6/92

72

1542

Van Leer Australia Pty Limited - Perth
Enterprise Bargaining Agreement 1997

Whole of State

14 May., 1997 - 14 Nov., 1998.................................

AG163/97

19/8/97

77

2348

Van Leer Australia Pty Limited - Perth
Enterprise Bargaining Agreement 2000

Van Leer Australia
Pty Limited

14 May, 2000 - 14 Aug., 2001..................................

AG186/00

7/8/00

80

3270

Van Leer Australia Pty Ltd - Perth
Enterprise Bargaining Agreement 2001
(Replaces previous Van Leer ...
Agreement No. AG278/98. For prior
details, see Vol. 81, Part 2)

Van Leer Australia Pty Ltd
8 Rawlinson Street, O'Connor

15 Aug., 2001 - 14 Mar, 2003 ..................................

AG205/01

20/11/01

NFP

Variety Floors/CFMEUW Collective
Agreement 2002

Whole of State

4 Sept., 2002 – 1 Nov., 2002 ....................................

AG147/02

25/9/02

NFP

Vaughan Castings Enterprise Bargaining
Agreement 1996

Vaughan Castings
19 Russell Road
Henderson WA

1 Jan., 1997 - 31 Dec., 1998 .....................................

AG374/97

29/6/98

78

2891

Vaughan Castings Enterprise Bargaining
Agreement 2000

Vaughan Castings
19 Russell Road
Henderson WA 6166

1 Jan, 2000 - 31 Dec., 2001 ......................................

AG189/00

14/8/00

80

4141

Vax Appliances Enterprise Bargaining
Agreement 1999
(Replaces Nos. AG136/95 and AG320/96)

Vax Appliances (Australia)
Pty Ltd, Malaga

1 Jan., 1999 - 1 July, 1999 ........................................

AG82/99

16/6/99

79

2001

Ventara Holdings Industrial Agreement

Ventara Holdings Pty
Ltd

9 Jan., 1995 - 31 July, 1995 ......................................
No. 806/2001 (Ventara Holdings Pty Ltd ceased to
be party to the Agreement) .....................................

AG6/95

9/2/95

75

639

…

10/05/01

81

1387

Whole of State

27 Oct., 1997 - 26 Oct., 1998 ...................................
No. 807/2001 (Ventara Holdings Pty Ltd ceased to
be party to the Agreement) .....................................

AG214/97

12/11/97

77

3437

...

10/05/01

81

1388

Ventara Holdings Industrial Agreement

Ventara Holdings Industrial Agreement

Whole of State

16 Dec., 1997 - 31 Oct., 1999...................................
No. 799/2001 (Ventara Holdings Pty Ltd ceased
to be party to the Agreement) .................................

AG367/97

26/2/98

78

955

...

10/05/01

81

1182
3272

Ventara Holdings Pty Ltd/BLPPU and the
CMETU Collective Agreement 2000

State of WA

12 July, 2000 - 1 Nov., 2002.....................................

AG181/00

7/8/00

80

Vibropile/BLPPU and the CMRTU
Collective Agreement 2001

Whole of State

5 Apr., 2001 - 1 Nov., 2002......................................

AG60/01

3/5/01

NFP

Vinidex Pty Ltd (Maintenance Section
- Perth Site) Enterprise Bargaining
Agreement 2000
(Replaces Marble and Granite Expo
Industrial Agreement No. AG30/98)

Vinidex Pty Ltd

1 Aug., 2000 - 31 July, 2002.....................................

AG237/00

17/10/00

80

5141

Vinidex Tubemakers Pty Ltd (Maintenance Section) Enterprise Bargaining
Agreement 1996.
(Replaces No. AG84/94)

Whole of State

5 Aug., 1996 - 31 July, 1998.....................................

AG280/96

29/10/96

76

4634

Vinidex Tubemakers Pty Ltd (Maintenance Section-Perth Site) Enterprise
Bargaining Agreement 1998

Vinidex Tubemakers
Pty Ltd

31 Aug, 1998 - 31 July 2000.....................................

AG30/99

4/5/99

79

1408

Viscont Plastics (WA) Pty Limited
Enterprise Bargaining Agreement 2001
(Replace previous Viscount Plastics
... Agreement No. AG81/99)

Viscont Plastics (WA)
Pty Limited

1 Jan., 2001 - 30 Dec., 2003 .....................................

AG168/01

10/9/01

NFP

Vis Formwork/BLPPU and the CMETU
Collective Agreement 2001
(Replaces previous Vis Formwork ...
Agreement No. AG228/96. For prior
details, see Vol. 81, Part 2)

Whole of State

7 May, 2001 - 1 Nov., 2002......................................

AG82/01

31/5/01

NFP

VISTA CEILINGS/CFMEUW Collective
Agreement 2002

Whole of State

3 July, 2002 – 1 Nov., 2002......................................

AG94/02

29/07/02

NFP

Visypak Carton Systems In-Plant
Team Bentley-WA Enterprise
Agreement 2001

Visypak Carton Systems
In-Plant Team - Bentley WA

1 July, 2001 - 30 June, 2004 .....................................

AG251/01

18/12/01

NFP

Vogue Interiors/BLPPU Collective
Agreement 1999.
(Cancels previous Vogue Interiors ...
Agreement No. AG91/99. For prior
details, see Vol. 79, Part 2)

Whole of State

25 Nov., 1999 - 1 Nov., 2002 ...................................

AG210/99

24/3/00

80

(137)
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Vortech/BLPPU and the CMETU
Collective Agreement 2001
(Replaces previous Vortech ...
Agreement No. AG288/95. For prior
details, see Vol. 81, Part 2)

Area
Governed
Whole of State

Date of
Operation
24 Apr., 2001 - 1 Nov., 2002....................................

No. of
Agreement

Date
Delivered

Reference
Vol. Page

AG75/01

31/5/01

NFP

Vortech Installations Industrial Agreement

Whole of State

14 Jan., 1998 - 31 Oct., 1999....................................

AG6/98

20/3/98

78

WA Building Services/CFMEUW
Collective Agreement 2002

Whole of State

22 Feb., 2002 - 1 Nov., 2002 ....................................

AG28/02

5/4/02

NFP

W.A. Ceiling Industries Industrial
Agreement

W.A. Ceiling Industries

1 Aug., 1993 - 31 July, 1995.....................................

AG10/94

2/6/94

74

1551

WA Ceiling Industries Subiaco
Grandstand Construction Project
Agreement 1994

WA Ceiling Industries
at Subiaco Grandstand
Construction Project,
Subiaco

Commencement - Completion...................................

AG72/95

14/6/95

75

2146

WA Ceiling Industries Wall and Ceiling
Industrial Agreement

Boral Australian Gypsum
Limited t/a WA Ceiling
Industries

24 Apr., 1996 - 31 July, 1997 ...................................

AG121/96

10/6/96

76

1935

WA Government Health Services
Engineering and Building Services
Enterprise Agreement 2002 - The

Whole of State

21 Feb., 2003 – 31 Dec., 2003-05-17........................

AG26/03

7/3/03

NFP

W.A Project Carpentry/BLPPU and the
CMETU Collective Agreement 2001

Whole of State

9 Oct., 2001 - 1 Nov., 2002......................................

AG199/01

26/10/01

NFP

W.A Project Carpentry Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG198/97

7/10/97

77

WA Terrazzo/BLPPU Collective
Agreement 2001

Whole of State

19 July, 2001 - 1 Nov., 2002 ....................................

AG158/01

9/8/01

NFP

WA Universal Rigging/BLPPU and the
CMETU Collective Agreement 2000
(Cancels previous WA Universal
Rigging Industrial Agreements
No. AG321/1995 & No. AG72/98.
For prior details, see Vol.79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG25/00

18/4/00

80

1920

WA Waterproofing/BLPPU Collective
Agreement 1999
(Cancels previous Waterproofing
Products ... Agreement No. AG189/97.
For prior details, see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG237/99

8/3/00

80

1340

WACI Wall and Ceiling Contractors/
BLPPU Collective Agreement 2000

Whole of State

24 Oct., 2000 - 1 Nov., 2002....................................

AG265/00

5/12/00

80

5468

Waco Kwikform Ltd Industrial
Agreement

Whole of State

4 Sept., 1996 - 31 July, 1997 ....................................

AG243/96

21/10/96

76

4638

Waco Kwikform Limited Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG254/97

14/11/97

77

3440

WACO KWIKFORM Limited Industrial
Agreement

Whole of State

19 Sept., 2001 - 30 Sept., 2003 ................................

AG39/02

5/4/02

NFP

Walsh's Glass Factory Enterprise
Agreement

Whole of State

31 Oct., 1996 - 31 Dec., 1997 ..................................
No. 1783/2000 (Sandpath Pty Ltd trading as Walsh's
Glass ceased to be party to the Agreement).............

AG313/96

3/1/97

77

...

7/11/00

80

5180

Walsh's Glass Industrial Agreement

Factory Premises

1 July, 1998 - 31 Oct., 2000 .....................................

AG156/98

15/10/98

78

4133

Walsh's Glass Western Australian
Retailing Enterprise Agreement Stage 1

Whole of State

31 Oct., 1996 - 31 Dec., 1997 ..................................

AG314/96

3/1/97

77

425

WAMMCO International (Katanning)
AMIEU Processing Agreement (2001)

Katanning Plant

11 Dec., 2001 - 31 Dec., 2004..................................

AG263/01

16/4/02

NFP

WAMMCO International (Linley
Valley) AMIEU Processing
Agreement (1999)

Linley Valley

27 Nov., 1999 - 30 June, 2002..................................

AG179/99

20/3/00

80

1579

WAMMCO International (Spearwood)
AMIEU Processing Agreement
1999. (Replaces WA Meat Marketing
and the Australasian Meat Industry ...
Spearwood Employees Agreement
No. AG310/96)

Whole of State

16 Dec., 1999 - 31 Dec., 2001..................................

AG5/00

20/3/00

80

1592

Waratah Wire Products - Kwinana
Wiremill Performance Improvement
Recognition Payment System
Agreement
(Replaces Waratah Wire Products
- Kwinana Wiremill Performance
Improvement System Agreement
1992. For prior details,
see Vol.78, Part 1)

Waratah Wire Products
Wiremill, Kwinana

8 Sept., 1993 - 30 May, 1995 ...................................

AG46/93

23/9/93

73

2688

W.A. Rewind Company (Western
Australia) Training and Skills
Program (TASK) Agreement 1994

W.A. Rewind Company
Collingwood Road,
Osborne Park, W.A.

1 Mar., 1994 - 28 Feb., 1995 ....................................

AG13/94

29/3/94

74

899

Water Corporation Agricultural Region
Local Agreement 1998

Whole of State

1 July 1998 - 30 June 1999 .......................................

AG191/98

4/12/98

78

4710

Water Corporation Bulk Water &
Wastewater Division Local
Agreement 1998.

Whole of State

1 July1998 - 30 June 1999 ........................................

AG187/98

4/12/98

78

4716

Water Corporation Carnarvon
Business Unit Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG193/98

4/12/98

78

4721

Water Corporation Commercial Division
Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG216/98

4/12/98

78

4725

Water Corporation Construction Branch
Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG189/98

4/12/98

78

4728

(138)
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Water Corporation Contracts and Land
Management Services Branch Local
Agreement 1998.

Whole of State

1 July1998 - 30 June 1999 ........................................

AG213/98

4/12/98

78

4732

Water Corporation Corporate Affairs
Branch Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG197/98

4/12/98

78

4734

Water Corporation Corporate
Information Support Branch Local
Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG198/98

4/12/98

78

4737

Water Corporation Engineering and
Contracts Division Executive Support
Branch Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG214/98

4/12/98

78

4747

Water Corporation Engineering and
Technical Services Branch Local
Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG194/98

4/12/98

78

4750

Water Corporation Enterprise
Agreement 2003
(Replaces and Cancels Water Corporation
Interim Agreement 2000 No. AG12/01.
For prior details, see Vol. 82, Part 2)

Water Corporation

7 May, 2003 -31 Mar., 2004 .....................................

AG4/03

7/5/03

NFP

Water Corporation Environment Branch
Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG202/98

4/12/98

78

4754

Water Corporation Executive Services
Branch Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG209/98

4/12/98

78

4756

Water Corporation Executive Support/
Human Resources Planning and Development Division Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG205/98

4/12/98

78

4760

Water Corporation Finance and
Administration Division Executive
Support Team Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG215/98

4/12/98

78

4764

Water Corporation Finance and Administration Division Facilities Management
Branch Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG218/98

4/12/98

78

4767

Water Corporation Finance & Administration Division, Management
Accounting Branch Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG217/98

4/12/98

78

4769

Water Corporation Financial Services
Branch Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG219/98

4/12/98

78

4773

Water Corporation Goldfields Region
Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG192/98

4/12/98

78

4777

Water Corporation Great Southern
Region Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG196/98

4/12/98

78

4782

Water Corporation Human Resources
Branch Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG201/98

4/12/98

78

4786

Water Corporation Infill Sewerage
Program and the Project Management
Program Infill Sewerage
Branch Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG212/98

4/12/98

78

4789

Water Corporation Infrastructure
Development Branch Local
Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG199/98

4/12/98

78

4791

Water Corporation Infrastructure Planning
Branch Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG203/98

4/12/98

78

4794

Water Corporation Land Development
Branch Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG204/98

4/12/98

78

4798

Water Corporation Management
Review & Audit Branch Local
Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG207/98

4/12/98

78

4801

Water Corporation Midwest Region
Local Agreement 1998
Water Corporation North West Region
Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG190/98

4/12/98

78

4804

Whole of State

1 July1998 - 30 June 1999 ........................................

AG195/98

4/12/98

78

4808

Water Corporation Operations Development Services Branch Local
Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG208/98

4/12/98

78

4812

Water Corporation Perth Region Local
Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG188/98

4/12/98

78

4816

Water Corporation Planning & Development Division Corporate & Regulatory
Planning Branch Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG200/98

4/12/98

78

4819

Water Corporation Project Management
Branch Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG211/98

4/12/98

78

4822

Water Corporation Revenue Policy
Branch Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG206/98

4/12/98

78

4825

Water Corporation South West Region
Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG186/98

4/12/98

78

4828

Water Corporation Supply Policy
Branch Local Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG220/98

4/12/98

78

4831

Water Corporation (Customer Centre,
Customer Services Division) Local
Agreement 1998

Whole of State

1 July1998 - 30 June 1999 ........................................

AG210/98

4/12/98

78

4741

Watsons Foods, Metal Trades Enterprise
Agreement 1996

George Weston Foods
Limited (t/a Watsons
Foods - Spearwood WA)

1 Nov., 1995 - 31 Oct., 1997 ....................................

AG147/96

17/9/96

76

4085
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Webforge (WA) Enterprise Bargaining
Agreement 1996

Webforge (WA) premises
24 Tennant Street Welshpool

3 July, 1996 - 30 June, 1998 .....................................

AG253/96

3/10/96

76

Webforge (WA) Enterprise Bargaining
Agreement 2001
(Replaces previous Webforge (WA) ...
Agreement No. AG275/00. For prior
details, see Vol. 81, Part 2)

Whole of State

1 Oct., 2001 - 30 Sept., 2003....................................

AG1/02

15/2/02

NFP

Weir Engineering Pty Ltd (WA Operations) Enterprise Agreement 1996

Weir Engineering Pty
Ltd, Welshpool

1 Apr., 1996 - 30 Mar., 1997....................................

AG196/96

22/8/96

76

4088

Weir Engineering Pty Ltd Enterprise
Bargaining Agreement

Whole of State

1 Apr., 1997 - 30 Mar., 1999....................................

AG249/97

14/11/97

77

3442

Wembley Cement Industries (Enterprise
Bargaining) Consent Agreement

Whole of State

8 Oct., 1993 - 10 Aug., 1994 ....................................

AG56/93

25/10/93

73

2965

The Wembley Cement Industries,
Gnangara, Agreement 1995

Wembley Cement
Industries, Gnangara

4 July, 1995 - 3 July, 1997........................................

AG97/95

14/7/95

75

2386

Wes-Ceil/CFMEUW Collective
Agreement 2002

Whole of State

13 Feb., 2002 - 1 Nov., 2002....................................

AG21/02

13/3/02

NFP

Wesfarmers Kleenheat Gas (Metal
Trades) Enterprise Agreement 1995

Wesfarmers Kleenheat
Gas Pty Ltd

16 Feb., 1996 - 15 Feb., 1997 ...................................

AG47/96

28/3/96

76

1105

Wesfarmers Transport Limited 1999
Workshop Enterprise Agreement

Whole of State

1 July, 1999 - 30 June, 2001 .....................................

AG145/99

4/11/99

79

3372

Wesfarmers Wool Store Operation
Employees Enterprise Agreement 1994

Wesfarmers Wool Store
Operation - Fremantle

1 Feb., 1994 - 30 June, 1996.....................................

AG6/94

2/2/94

74

257

Wesfarmers Wool Store Operation
Employees Enterprise Agreement 1996
(Replaces No. AG136/96)

Fremantle

1 July, 1996 - 30 June, 1998 .....................................

AG245/96

7/10/96

76

4249

WESFI Manufacturing Pty Ltd (Cullity
Timbers Country Stores) Enterprise
Bargaining Agreement 2001-2003
(Replaces Cullity Timbers Pty Ltd
(Country Stores) Enterprise Bargaining
Agreement 1999 No. AG84/99)

Cullity Timbers Mandurah
and Country Stores

15 Mar., 2001 - 14 Mar., 2003 .................................

AG250/01

19/12/01

NFP

Wesfi Manufacturing Pty Ltd Dardanup
(Wesboard Particleboard and LPM
Division) Enterprise Bargaining
Agreement 1998

Dardanup

3 Sep, 1998 - 2 Sept 2000 ........................................

AG260/98

26/2/99

79

WESFI Manufacturing Pty Ltd Dardanup
(WESBOARD Particleboard and LPM
Division) Enterprise Bargaining
Agreement 2000

Dardanup

3 Sept., 2000 - 2 Sept., 2002 ....................................

AG20/01

8/3/01

NFP

WESFI Manufacturing Pty Ltd, MDF
Division Enterprise Bargaining
Agreement (CEPU Version)
2000-2002
(Replaces previous Wesfi ... Agreement
1998 - 2000 No. AG275/98. For prior
details, see Vol. 81, Part 2)

Whole of State

27 Oct, 2000 - 26 Oct, 2002 .....................................

AG149/01

8/8/01

NFP

Wesfi Pty Ltd Particleboard and Low
Pressure Melamine Manufacturing
Divisions - Dardanup (Enterprise
Bargaining) Agreement 1993

Wesfi Pty Ltd, Particleboard and Low Pressure
Melamine Manufacturing
Divisions, Dardanup

3 Dec., 1993 - 2 Mar., 1995......................................

AG71/93

3/12/93

73

3412

WESFI PTY LTD Particleboard and
Low Pressure Melamine Manufacturing
Divisions - Dardanup (Enterprise
Bargaining) Agreement 1995

Wesfi Pty Ltd, ParticleBoard and Low Pressure
Melamine Manufacturing
Divisions, Dardanup

3 Mar., 1995 - 2 Sept., 1996.....................................

AG171/95

24/10/95

75

3267

WESFI Manufacturing Pty Ltd,
Dardanup (Wesboard Particleboard
and LPM Division - Enterprise
Bargaining Agreement 1996

Wesfi Manufacturing Pty
Ltd, Dardanup, Wesboard
Particleboard and
LPM Division

3 Sept., 1996 - 2 Sept., 1998 ....................................

AG20/97

12/3/97

77

957

WESFI Manufacturing Pty Ltd
Victoria Park Enterprise Bargaining
Agreement 1998

WESFI Victoria
Park

28 Feb., 1997 - 27 Feb., 1999 ...................................

AG71/98

16/6/98

78

2898

WESFI Manufacturing Pty Ltd Welshpool (Weswood MDF Division Enterprise Bargaining) Agreement 1996

Wesfi Pty Ltd, (Weswood
MDF Division) Welshpool
WA

27 Oct 1996 - 26 Oct., 1998 .....................................

AG21/97

12/3/97

77

961

Wesley College (Enterprise Bargaining)
Agreement 2001
(Replaces previous Wesley College ...
Agreement 1998 No. AG81/98
For prior details, see Vol. 81, Part 2)

Whole of State

24 Sept., 2001 - 31 Dec., 2002 .................................

AG171/01

24/9/01

NFP

Wespine Industries Pty Ltd (Enterprise
Bargaining) Agreement 1993

Wespine Industries Pty Ltd,
Dardanup Sawmill Site

8 Nov., 1993 - 7 Nov., 1994.....................................

AG66/93

8/11/93

73

3414

WESPINE Industries Pty Ltd (Enterprise
Bargaining) Agreement 1994

WESPINE Industries
Pty Ltd, Dardanup

23 Sept., 1995 - 30 Sept., 1995 ................................

AG172/95

24/10/95

75

3270

The Wespine Industries Pty Ltd
(Dardanup Site) Enterprise Bargaining
Agreement 1997

Dardanup

9 Sept., 1997 - 8 Sept., 1999 ....................................

AG181/97

23/9/97

77

2654

Wespine Industries Pty Ltd Classification
Agreement 1998

Dardanup Site

25 Mar., 1998 - 24 Mar., 2003 .................................

AG89/98

3/8/98

78

3272

Wespine Industries Pty Ltd
(Dardanup Site) Enterprise Bargaining
Agreement 1999

Dardanup Site

23 Nov., 1999 - 23 May, 2001..................................

AG206/99

9/2/00

80

585

WESPINE INDUSTRIES PTY LTD
(Dardanup site) Enterprise Bargaining
Agreement 2001

Dardanup Site

3 Sept., 2001 - 1 Sept.,, 2003 ...................................

AG193/01

26/10/01

NFP

(140)
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West Australian Newspapers Christmas
Agreement 1993

West Australian
Newspapers Limited

1 Nov., 1993 - 1 Jan., 1994.......................................

AG82/93

11/1/93

74

98

West Australian Newspapers (Christmas
Agreement) 1999

Whole of State

1 Dec., 1999 - 1 Jan., 2000 .......................................

AG183/99

23/12/99

80

155

West Australian Newspapers Clerks
(Enterprise Bargaining) Agreement 2001

Whole of State

1 June, 2001 - 31 May, 2004 ....................................

AG170/01

18/9/01

NFP

West Australian Newspaper Clerks
(Enterprise Bargaining) Agreement 1994

West Australian
Newspapers Limited

1 June, 1994 - 1 June, 1996 ......................................

AG66/94

10/4/95

75

1625

West Australian Newspapers Clerks
(Enterprise Bargaining) Agreement 1998
(Replaces No.AG286/96))

Whole of State

1 June, 1998 - 31 May, 2001 ....................................

AG107/98

4/9/98

78

3728

West Australian Newspapers (Enterprise
Bargaining) Agreement 1992

The Establishments of West
Australian Newspapers

21 Sept., 1992 - 6 July, 1993 ....................................

AG10/92

30/10/92

72

2559

West Australian Newspapers (Enterprise
Bargaining) Security Officers and
Cleaners Agreement 1992

Whole of State

22 Dec., 1992 - 21 Dec., 1993 ..................................

AG22/92

14/1/93

73

294

West Australian Newspapers Limited
(Enterprise Bargaining) Security Officers
and Cleaners Agreement 1994

West Australian Newspapers Limited employees
employed as Cleaners and
Security Officers

1 Jan., 1994 - 31 Dec., 1995 .....................................

AG106/94

1/2/95

75

394

West Australian Newspapers Limited
(Enterprise Bargaining) Security
Officers and Cleaners Agreement 1995

West Australian Newspapers Limited

1 July., 1995 - 1 July, 1997 .......................................

AG6/96

3/5/96

76

1366

West Australian Newspapers Ltd
(Composing Room - Redundancy and
Training) Industrial Agreement 1996

West Australian Newspapers Limited

19 Feb., 1996 - 18 Feb., 1997 ...................................

AG40/96

19/2/96

76

1119

West Australian Newspapers
Production Employees (Enterprise
Bargaining) Agreement 1993 - The

West Australian
Newspapers Limited
Establishments

5 July, 1993 - 5 July, 1995 ........................................

AG44/93

29/10/93

73

2966

West Australian Newspapers Production
Employees (Enterprise Bargaining)
Agreement 1997

Whole of State

1 Apr., 1997 - 31 Mar., 2000....................................

AG122/97

1/9/97

77

2350

West Australian Newspapers Production
Employees (Enterprise Bargaining)
Agreement 2000

West Australian
Newspapers Limited

1 Apr., 2000 - 31 Apr., 2003 ....................................

AG157/00

26/7/97

80

3277

West Australian Newspapers Production
Bargaining) Agreement 1995

West Australian
Newspapers Limited

1 July, 1995 - 31 Mar., 1997.....................................

AG259/95

18/3/96

76

376

West Australian Newspapers Security
Officers and Cleaners (Enterprise
Bargaining) Agreement 1997

Whole of State

1 July, 1997 - 30 June, 2000 .....................................

AG199/97

31/10/97

78

2429

West Australian Newspapers Security
Officers and Cleaners (Enterprise
Bargaining) Agreement 2000

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG27/01

1/3/01

NFP

West Australian Newspapers Security
Officers (Enterprise Bargaining)
(Interim) Agreement 1999

Whole of State

30 May, 1999 - 30 June, 2000...................................

AG120/99

22/7/99

79

2218

West Australian Water Proofing
Industrial Agreement

C. Graham t/a West
Australian Water Proofing

8 Sept., 1995 - 31 July, 1997 ....................................

AG161/95

10/10/95

75

3025

West Australian Waterproofing/BLPPU
Collective Agreement 2001

Whole of State

1 July, 2001 - 1 Nov., 2002 ......................................

AG215/01

27/11/01

NFP

Westcan (Enterprise Bargaining)
Agreement 1993

153 - 159 Bannister Road,
Canning Vale W.A. 6155

1 July, 1993 - 30 June, 1995 ....................................

AG43/94

4/7/94

74

1748

Westcan Enterprise Bargaining
Agreement 1997/98

Westcan (A division of Amcor
Ltd), 153-159 Bannister Road,
Canning Vale

1 Mar., 1997 - 1 Mar., 1999 .....................................

AG121/97

17/6/97

77

1712

Westcare Disabled Employees Wages
Agreement

Westcare Incorporated,
Carrington Street, Nedlands

12 Jan., 1995 - 11 Jan., 1998 ....................................

AG128/94

24/1/95

75

640

Westcare Disabled Employees Wages
Agreement No. 2

Persons with Disabilities
at Westcare Incorporated
Premises
Westcare Incorporated

Commencement - 6 Oct., 1997 .................................

AG14/97

8/4/97

77

1247

11 Oct., 2001 - 8 Oct., 2004 .....................................

AG190/01

11/10/01

NFP

Westcoast Aluminium/BLPPU and
the CMETU Collective Agreement 2001

Whole of State

11 Sept., 2001 - 1 Nov., 2002...................................

AG186/01

25/9/01

NFP

West Coast Building Services
Pty Ltd Industrial Agreement

Whole of State

28 July, 1998 - 31 Oct., 1999....................................

AG136/98

14/9/98

78

3730

West Coast Concrete & Formwork/
BLPPU and the CMETU Collective
Agreement 2000

State of WA

22 Sept., 2000 - 1 Nov., 2002...................................

AG238/00

27/10/00

80

5143

West Coast Coreing & Sawing/BLPPU
Collective Agreement 1999
(Cancels previous West Coast Coreing
...Agreements No. AG19/97 &
No. AG188/97. For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG251/99

8/3/00

80

1346

Westerfield Engineering Nelson Point
(Development Project) Enterprise
Bargaining Agreement

Nelson Point Development
Project, Port Hedland

22 Feb., 1993 - Completion ......................................

AG35/93

18/8/93

73

2429

Westcare Disabled Employees Wages
Agreement 2001

West Coast College of TAFE Engineering
Trades' Enterprise Bargaining
Agreement 1999 No. AG142/99
(Cancelled by Engineering Trades
Government General Agreement
2002 No. AG2/03. For prior details,
see Vol. 82, Part 2)
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Western Australia Armaguard Clerical
Enterprise Agreement 111. Stuart Street
Perth
(Replaces previous Western Australian
Armaguard ... Agreement No. AG230/00.
For prior details, see Vol. 82, Part 1)

Employees who are required to
perform work covered by this
Agreement and the Award
detailed in Clause 5

2 Dec., 2002 – 1 Dec., 2003 .....................................

AG191/02

4/12/02

NFP

Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No. 1 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 1/1998
No. AG146/98. For prior details,
see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG161/00

28/8/00

80

4149

Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No. 2 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 2/1998
No. AG152/98. For prior details,
see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG166/00

28/8/00

80

4161

Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No. 3 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 3/1998
No. AG151/98. For prior details,
see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG169/00

28/8/00

80

4171

Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No. 4 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 4/1998
No. AG150/98. For prior details,
see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG164/00

28/8/00

80

4180

Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No. 5 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 5/1998
No. AG148/1998. For prior details,
see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG173/00

28/8/00

80

4190

Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No. 6 of 1996.
(Replaces previous W.A. Catholic
Schools (Enterprise Bargaining)
Agreement No. 6 of 1994.
For prior details, see Vol. 77, Part 1)

Whole of State

10 Feb., 1997 - 31 Dec., 1997 ..................................

AG27/97

11/2/97

77

696

Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No. 6 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 6/1998
No. AG144/1998. For prior details,
see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG165/00

28/8/00

80

4200

Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No. 7 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 7/1998
No. AG141/1998. For prior details,
see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG176/00

28/8/00

80

4210

Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No. 8 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 8/1998
No. AG142/1998. For prior details,
see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG167/00

28/8/00

80

4219

Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No. 9 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 9/1998
No. AG138/1998. For prior details,
see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG177/00

28/8/00

80

4229

Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No.10 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 10/1998
No. AG149/1998. For prior details,
see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG170/00

28/8/00

80

4240

Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No. 11 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 11/1998
No. AG147/1998. For prior details,
see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG163/00

28/8/00

80

4252

Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No. 12 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 12/1998
No. AG145/1998. For prior details,
see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG175/00

28/8/00

80

4262
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Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No. 13 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 13/1998
No. AG143/1998. For prior details,
see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG172/00

28/8/00

80

4272

Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No. 14 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 14/1998
No. AG139/1998. For prior details,
see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG168/00

28/8/00

80

4281

Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No. 15 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 15/1998
No. AG137/1998. For prior details,
see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG171/00

28/8/00

80

4291

Western Australian Catholic Schools
(Enterprise Bargaining) Agreement
No. 16 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 16/1998
No. AG140/1998. For prior details,
see Vol. 80, Part 1)

Whole of State

1 July, 2000 - 30 June, 2003 .....................................

AG162/00

28/8/00

80

4300

Western Australian Department of
Training Miscellaneous Workers
Agreement 1997

Whole of State

17 Oct., 1997 - 16 Oct., 1999 ...................................

AG257/97

17/10/97

77

3445

Western Australian Department of
Training TAFE International
Publications (Western Australia)
Enterprise Agreement 1996

TAFE International
Australia's Publication
Division, TAFE
Publications

14 Nov., 1996 - 4 May, 1998....................................

AG276/96

4/11/96

76

4642

Western Australian Government Railways Commission Driver Passenger
Services State Agreement 2000
(Replaces & Cancels previous Westrail
Driver Passenger Services State
Agreement 1998 No. AG98/1998.)

Whole of State

30 Nov., 2000 - 29 Nov., 2002 .................................

AG293/00

10/1/01

81

244

Western Australian Government Railways Commission Freight Railway
System Agreement 1995

Western Australian
Government Railways
Commission Freight
Railway System
Agreement 1995

18 Feb., 1996 - 17 Mar., 1996 ..................................

AG21/96

22/3/96

76

1107

Western Australian Government RailWays Commission Freight Railway
System Agreement 2000

Whole of State

31 Oct., 2000 - 31 Mar., 2001 ..................................
No. 1860/2000 (Western Australian Government
Railways Commission ceased to be party to the
Agreement).............................................................

AG251/00

31/10/00

80

5149

...

21/11/00

80

5622

Western Australian Government Railways
Commission Railway Employees
Enterprise Agreement 2001
(Cancels the following Agreements:
WAGRC (Railway ... Agreement
No. AG236/00;
Westrail Overhead ... Agreement
No. AG177/96;
Westrail Customer ... Agreement
No. AG225/00
WAGRC Signal ... Agreement
No. AG105/01 and The Westrail Help
Telephone ... Order 1999)

Whole of State

1 Oct., 2001 - 29 Sept., 2003....................................

AG271/01

17/1/02

NFP

Western Australian Grain Handling
Salaried Officers' Enterprise
Agreement 1993

Whole of State

7 Aug., 1993 - 7 Feb., 1996 ......................................

AG41/93

5/8/93

73

2044

Western Australian Grain Handling
Salaried Officers' Association
(Union of Workers) Enterprise
Agreement 1996

Co-operative Bulk
Handling Limited

1 June, 1996 - 31 May, 1998 ....................................

AG132/96

5/8/96

76

3717

Western Australian Meat Marketing
Co-operative Limited, Kanning
Division, Maintenance Employees
Enterprise Agreement

Katanning Operations

8 Dec., 2000 - 8 Dec., 2003......................................

AG123/01

5/9/01

NFP

Western Australian Mint Production
Agreement 2002

Western Australian Mint

1 Nov., 2002 – 31 Dec., 2003...................................

AG207/02

25/11/02

NFP

Western Australian Mint Security
Agreement 1996

Security Employees at
Western Australian Mint

29 July, 1996 - 29 July, 1998 ....................................

AG184/96

5/8/96

76

Western Australian Mint Security
Agreement 2002

Whole of State

15 Nov., 2002 – 31 Dec., 2003.................................

AG192/02

21/11/02

NFP

Western Australian Police Service
Industrial Agreement for Police Act
Employees

Members of the Western
Australia Police force,
Aboriginal Police Aides and
Police Cadets appointed
under the provisions of the
Police Act

1 May, 1996 - 1 May, 1998 ......................................

AG131/95

2/5/96

76

Western Australian Government
Railways Commission Signal
Technician and Signal Maintainers
Agreement 2001 No. AG105/01
(Cancelled by WAGRC ... Agreement
2001 No. AG271/01)
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Western Australian Police Service
Enterprise Agreement for Police Act
Employees 1998 No. AG129/98
(Replaced by Western Australian
Police ... Agreement No. PSAAG8/01.
For prior details, see Vol. 81, Part 2)
Western Australian Specialty Alloys
Pty Ltd Foundry Enterprise
Bargaining Agreement 1999
(Replaces No. AG42/93)

NFP

PRIVATE & CONFIDENTIAL ...............................

AG87/1994

15/9/94

74

358

Western Australian Speciality Alloys
Pty Ltd Foundry Enterprise Bargaining
Agreement 2001
(Replaces previous W.A. Specialty
Alloys ... Agreement 1998
No. AG134/98. For prior details,
see Vol. 81, Part 2)

58 Vulcan Road,
Canning Vale

6 Feb., 2001 - 5 Feb. 2004........................................

AG126/01

10/08/01

NFP

Western Construction (Alcoa Minor
Projects) Enterprise Bargaining
Agreement

Western Construction
Western Australian
Operations of Alcoa
of Australia

1 Mar., 1996 - 1 Mar., 1998 .....................................

AG138/96

21/6/96

76

Western Construction Co CSBP Sodium
Cyanide Solids Project Enterprise
Bargaining Agreement 2001

CSBP Sodium Cyanide Solids
Project

Commencement – Completion ..................................

AG113/02

12/07/02

NFP

Western Construction Co. Workshop
Enterprise Bargaining Agreement 1999

Western Construction Co.
(WCCO) (Kwinana
Workshop)

8 Dec., 1999 - 30 June, 2001 ....................................

AG238/99

29/3/00

80

Western Construction Co Workshop
Enterprise Bargaining Agreement 2002

WCCO Kwinana Workshop

1 Apr., 2002 – 30 June, 2002....................................

AG71/02

30/7/02

NFP

Western Construction Enterprise
Bargaining Agreement

Western Construction
Pty Ltd, Kwinana Complex

6 Sept., 1993 - 31 Dec., 1993 ...................................

AG50/93

17/9/93

73

2688

Western Construction Enterprise
Bargaining Agreement

Western Construction
Co.

6 Sept., 1994 - 31 Mar., 1996...................................

AG57/95

18/4/95

75

1626

Western Construction Enterprise
Bargaining Agreement No. AG137/1996

Western Construction

25 Mar., 1996 - 23 Mar., 1998 .................................

AG137/96

21/6/96

76

2383

Western Construction Enterprise
Bargaining Agreement 1998

Whole of State

23 Mar, 1998 - 23 Sept, 1999...................................

AG256/98

18/1/99

79

545

Western Quarries Pty Ltd (Enterprise
Bargaining) Consent Agreement, 1992

Western Quarries Pty Ltd,
Quarry Operations Toodyay

21 June, 1993 - 20 Dec., 1994 ..................................

AG26/93

5/7/93

73

1796

Western Quarries (Enterprise Bargaining
Consent Agreement 1995

Western Quarries

24 Apr., 1995 - 23 Oct., 1996...................................

AG55/95

16/5/95

75

1906

Western Reo/BLPPU and the CMETU
Collective Agreement 1999
(Cancels previous Western Reo
Industrial Agreements No. AG271/95
& No. AG248/98. For prior details,
see Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002.....................................

AG193/99

25/2/00

80

586

Westland Bricklaying Contractors/
BLPPU and the CMETU Collective
Agreement 2001

Whole of State

21 Aug., 2001 - 1 Nov., 2002 ...................................

AG177/01

17/9/01

NFP

Westmix Pty Ltd Enterprise Bargaining
Agreement 1994

Westmix Pty Ltd

1 Jan., 1995 - 31 Dec., 1996 .....................................

AG5/95

3/2/95

75

Westpoint Constructions Industrial
Agreement

Whole of State

24 May, 2002 - 31 Oct., 2002...................................

AG80/02

27/06/02

NFP

Weston Milling (WA) Transport Workers
Productivity Bargaining Agreement

Whole of State

3 May, 1994 - 2 May, 1996 ......................................

AG1/94

24/5/94

74

1554

Weston Milling (WA) Transport
Workers Productivity Improvement
Agreement 1996

Weston Milling (WA)

29 Mar., 1996 - 29 Mar., 1998 .................................

AG72/96

17/4/96

76

1406

WesTrac Equipment (Service Department) Enterprise Bargaining
Agreement 1994

WesTrac Equipment Pty
Ltd Service Department
Perth Metropolitan &
Regional Branches

1 Feb., 1994 - 31 July, 1995 .....................................

AG4/94

8/2/94

74

262

Westrac Equipment (Service Operations)
Enterprise Agreement 1999
(Amending Order)
(Cancels previous Order AG33/99
dated 9/4/99 published at
Vol. 79WAIG1154 & the
previous Westrac ... Agreement
No. AG7/97)

Perth Metropolitan Area
and Regional Locations

1 Jan, 1999 - 31 Dec, 2000 .......................................

AG33/99

3/5/99

79

1410

WesTrac Equipment (Service Operations)
Enterprise Agreement 2001

Perth Metropolitan Area
and Regional Locations

28 Mar., 2001 - 26 Mar, 2003 ..................................

AG50/01

12/4/01

NFP

Westrail Customer and Security Services
Officer Agreement 1995

Western Australian
Government Railways
Commission

29 Oct., 1995 - 28 Oct., 1996 ...................................

AG275/95

8/12/95

76

147

Whole of State

NFP..........................................................................

AG25/92

17/2/93

73

737

2381

1607

396

Westrail Customer Service Assistant
Agreement 2000 No. AG225/00
(Cancels previous Westrail Customer
... Agreement No. AG 66/1998.
For prior details, see Vol. 80, Part 1)
(Cancelled by WAGRC ... Agreement
2001 No. AG271/01. For prior details,
see Vol. 81, Part 2)
Westrail Enterprise Bargaining
Agreement 1992
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Westrail Enterprise Bargaining
Agreement 1992

Whole of State

18 Feb., 1993 - 17 Mar., 1994 ..................................

RCBAG1/92

18/2/93

74

3164

Westrail Freight Services Depot
and Yard Agreement 1998

Whole of State

6 Sept., 1998 - 5 Sept., 2000 ....................................

AG159/98

9/9/98

78

3742

Westrail Freight Terminal Services
Agreement 2000

WA Government
Railways Commission

11 Oct., 2000 - 28 Feb., 2002 ...................................

AG235/00

11/10/00

80

4811

Westrail Locomotive Engineman Grades
Cyclical Rostering Agreement 1994

Western Australian
Government Railways
Commission

31 July, 1994 - 30 Aug., 1994...................................

AG71/94

28/7/94

74

1916

Westralian Tiling Contractors Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ....................................

AG236/97

3/12/97

77

3451

WESTSWAN FORMWORK/CFMEUW
Collective Agreement 2002

Whole of State

3 July, 2002 – 1 Nov., 2002......................................

AG95/02

20/7/02

NFP

Westswan Formwork Contractors
Industrial Agreement

Hireform Pty Ltd t/a
Westswan Formwork
Contractors

20 Sept., 1996 - 31 July., 1997 .................................

AG241/96

18/3/97

77

967

Westward Rigging and Scaffolding/
BLPPU Collective Agreement 2000

State of WA

12 July, 2000 - 1 Nov., 2002.....................................

AG180/00

7/8/00

80

3280

West World Nominees/BLPPU and
the CMETU Collective Agreement 1999

Whole of State

1 Nov., 1999 - 1 Nov., 2002 .....................................

AG9/00

29/3/00

80

1351

Whittakers Painting/CFMEUW Collective
Agreement 2002

Whole of State

22 Feb., 2002 - 1 Nov., 2002 ....................................

AG27/02

5/4/02

NFP

Whittakers Timber Products Enterprise
Bargaining Agreement 2001

Whittakers Timber Products

10 Aug., 2001 - 8 Aug., 2003 ...................................

AG210/01

27/11/01

NFP

Wildflora Landscapes Industrial
Agreement

Whole of State

1 Aug., 1997 - 31/10/99............................................

AG235/97

21/1/98

78

723

Wildflower Production Traineeship
Agreement

Whole of State

14 Sept., 1989 to 13 Sept., 1990...............................

AG13(1)/89

14/9/89

70

1373

Wildflower Production Traineeship
Agreement

Whole of State

14 Sept., 1989 to 13 Sept., 1990...............................

AG13(2)/89

14/9/89

70

1374

Williams Electrical Service Pty Ltd
Enterprise Bargaining Agreement 1995

Williams Electrical
Service Pty Ltd

1 July 1994 - 31 Dec., 1995 ......................................

AG22/95

21/2/95

75

697

Willisford Interiors/BLPPU and the
CMETU Collective Agreement 2000
(Replaces previous Willisford ...
Agreement No. AG207/97)

State of WA

1 Nov., 1999 - 1 Nov., 2002.....................................

AG182/00

28/8/00

80

4310

Woodroffe Industries Limited (Osborne
Park) Enterprise Bargaining
Agreement 1996

Woodroffe Industries Limited
(ACN 008 080 466)

1 Sept., 1996 - 28 Feb., 1998....................................

AG68/97

8/4/97

77

1248

Wooldumpers Australia (Fremantle) Pty
Limited Enterprise Agreement 1995

Wooldumpers Australia
Pty Ltd, North Fremantle

3 Jan, 1996 - 2 Jan., 1997 .........................................

AG297/95

3/1/96

76

153

Wooldumpers Australia (Fremantle)
Pty Ltd Enterprise Agreement 1997

Wooldumpers Australia
Pty Ltd, North Fremantle

18 Feb., 1997 - 17 Feb., 1999 ...................................

AG57/97

12/3/97

77

970

Woolworths Distribution Centre
Agreement 1993

Whole of State

1 Nov., 1994 - 1 Nov., 1995 .....................................

AG39/94

29/6/94

74

1748

Woolworths (WA) Pty Ltd Clerical
Enterprise Agreement 1996

Whole of State

2 Oct., 1996 - 1 Oct., 1998.......................................

AG155/96

2/10/96

76

4264

Workplus/Career Plan Employment
Services Industrial Agreement 2000
(Replaces previous Workplus/Career
... Agreement No. AG229/98. For
prior details, see Vol. 81, Part 2)

Workplus and Career Plan

23 Feb., 2001 - 21 Feb., 2003 ...................................

AG19/01

13/3/01

NFP

Workpower Incorporated Salaried
Officers’ Industrial Agreement 2002

Whole of State

13 Sept., 2002 – 11 Sept., 2004................................

AG118/02

27/9/02

NFP

Worsley Expansion Project Partnership
Agreement

Construction Industry at
Worsley Alumina Refinery
Industry Bauxite Mine of
Boddington and Portside
Facilities of Bunbury

1 Oct., 1997 - 1 Oct., 2000 .......................................

AG16/98

17/3/98

78

1368

Worsley Expansion Project Partnership
Agreement

Worsley

1 Oct, 1997 - 1 Oct, 2000.........................................

AG264/98

18/2/99

79

810

Wreckair Hire (WA) Enterprise
Agreement

Wrekair Hire

28 Mar., 1995 - 27 Mar., 1996..................................

AG30/95

24/3/95

75

1626

Wreckair Hire (WA) Enterprise
Agreement - Branches Employees

Wrekair Hire

6 Nov., 1995 - 5 Nov., 1997.....................................

AG260/95

6/11/95

75

3026

Wroxton/BLPPU and the CMETU
Collective Agreement 1999
(Cancels previous Wroxton Industrial
Agreements No. AG332/1995 &
No. AG215/97. For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 .....................................

AG196/99

25/2/99

80

591

Wunda Projects/CFMEUW Collective
Agreement 2002

Whole of State

27 May, 2002 - 1 Nov., 2002....................................

AG79/02

27/06/02

NFP

Wundowie Foundry Pty Ltd Enterprise
Agreement 1994

Wundowie Foundry

9 Jan., 1995 - 8 July, 1996 ........................................

AG189/94

9/1/95

75

Wundowie Foundry Pty Ltd Enterprise
Agreement 2001

1 Hawke Avenue,
Wundowie

29 July, 2001 – 26 July, 2004....................................

AG78/02

9/7/02

NFP

Westrail Overhead Catenary Maintainer
Agreement 1996 No. AG177/96
(Cancelled by WAGRC ... Agreement
2001 No. AG271/01. For prior details,
see Vol. 81, Part 2)
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Wundowie Foundry Pty Ltd
Enterprise Agreement 1998
(Replaces AG256/96)

Wundowie Foundry
1 Hawke Avenue
Wundowie

29 July, 1998 - 28 July, 2001 ....................................

AG178/98

19/10/98

78

Wundowie One Stop and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG163/02

18/11/02

NFP

Wyndham Supermarket and SDA
Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG176/02

18/11/02

NFP

Yiyili Community School (Enterprise
Bargaining) Agreement 1997

Yiyili Aboriginal
Corporation

17 Oct., 1997 - 31 Dec., 1998 ..................................

AG256/97

17/10/97

77

York Mini Mart and SDA Agreement 2002

Whole of State

6 Nov., 2002 – 30 June, 2005 ...................................

AG188/02

18/11/02

NFP

Zinco Coating Applicators/BLPPU and
the CMETU Collective Agreement

Whole of State

5 July, 2001 - 1 Nov., 2002 ......................................

AG151/01

3/8/01

NFP

Zoological Gardens Board - Gardeners
Weekend Work Industrial
Agreement 1995

Zoological Gardens
Board

13 Oct., 1995 - 12 Oct., 1996 ...................................

AG299/95

21/02/96

76

701

Zoological Gardens Board - Keepers
Career Structure Industrial
Agreement 1996

Zoological Gardens
Board

1 July, 1996 - 1 July, 1998........................................

AG157/96

25/6/96

76

2751

Zoological Gardens (Operations
Employees) Enterprise Bargaining
Agreement 1996 No. AG 65/99
(Replaced by Perth Zoological Gardens
(Operations Employees) General
Agreement 2002 No. AG76/2002.
For prior details, see Vol. 81, Part 2)
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

APPENDIX VII
PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE
The following table contains a list of Awards currently in force, showing the area governed by each Award, the date during which it operates, registered number of Award,
date of delivery and a reference to "Industrial Gazette" where reported therein.
Editor’s Note:

(1)
(2)
(3)
(6)

Title
Aboriginal Police Aides
Award

Child Care Workers
(Education Department)

Children’s Services
(Government) Award
1989

Clerks’ (Public
Authorities) Award 1987

Community Colleges
(Salaried Officers)
Award

For Awards affected by orders under Section 44 of the I.R. Act 1979, see Appendix IX.
For Agreements affected by orders under Section 44 of the I.R. Act 1979, see Appendix X.
For amendments, references to cancelled or replaced awards prior to Vol. 80, see Appendix VII, Vol. 79, Part 2.
All current registered Awards are published on the W.A.I.R.C. Internet site (www.wairc.wa.gov.au).

Area
Governed
Whole of State

Whole of State

State of Western
Australia

Whole of State
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

Throughout State to
all non-academic
salaried officers
(except Senior Child
Care Workers and
Child Care Workers)
employed by named
respondent)

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol. Page

R31/1979

24/4/80

60

967

…

17/7/00

80

3379,
3386

…

25/7/01

81

1721,
1726

…

22/07/02

82

1369,
1391

5 Nov, 1984 to 5 Nov, 1985 ........................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
Order No. 672/2000 (Schedule A – Parties to the Award) ...........................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated......................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)).........................

A20/1984

5/11/84

65

138

3379,
3474
5513

23 Feb., 1989 to 22 Feb., 1990 ....................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
Order No. 675/2000 (Overtime, Schedule A – Parties to the
Award)......................................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
Order No. 1052/2001 (Overtime) ................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)).........................
Order No. 1000/2002 (Overtime) ................................................................

24 Apr., 1980 to 23 Apr., 1983....................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)).........................

…

17/7/00

80

…

24/11/00

80

…

25/7/01

81

1721,
1820

…

22/07/02

82

1369,
1481

A29 and PSA
A29A/1985

23/2/89

69

1079

…

17/7/00

80

3379,
3475

…

24/11/00

80

5513

25/7/01

81

8/01/02

82

1721,
1821
225

…

…

22/07/02

82

…

28/01/03

83

1369,
1482
467

1 Nov., 1985 ...............................................................................................
Amended –
Section 93(6) (Consolidation) .....................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)).........................
Order No. P53/2002 (Schedule A – Salaried and Salary Ranges).................

PSA A7A/1987

25/5/87

67

796

…

6/1/00

80

270

…

17/7/00

80

3379,
3505

…

25/7/01

81

1721,
1862

…

22/07/02

82

…

04/02/03

83

1369,
1512
263

20 Mar., 1989 to 19 Mar., 1992...................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)).........................
Order No. P31/2002 (Schedule B – Salaries)...............................................

A14/1983

20/4/89

69

1419

…

17/7/00

80

3379,
3518

…

25/7/01

81

1721,
1878
1369,
1525
2444

(147)

…

22/07/02

82

…

23/08/02

82

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE—continued
Title
Dampier Port Authority
Port Officers Award

Department for
Community
Development (Family
Resource Workers,
Welfare Assistants
and Parent Helpers)
Award 1990
(Replaces Award
No A 19/1986
See Vol 71, Part 1
for details)

Department of Marine and
Harbours, Harbour
Masters, Relieving
Harbour Masters, and
Assistant Harbour
Masters Award No.
CR 433/83

Education Department
Ministerial Officers
Salaries Allowances and
Conditions Award
(Partly replaced by
Government Officers
Salaries, Allowances
and Conditions Award
PSA A3/1989,
70 WAIG 709
- Part A Officers other
than School Assistants)

Area
Governed
All port officers
employed by the
Dampier Port
Authority at the
Port of Dampier

The State of Western
Australia employed
by the Director
General in the
capacity of Family
Resource Worker,
Welfare Assistant
or Parent Helper

All Harbours Masters,
Relieving Harbour
Masters and
Assistant Harbour
Masters Employed by
the Honourable
Minister for
Transport at Ports
at which a Pilotage
Service is Provided

Administrative,
Clerical and General
Government Officers
employed by the
Minister for
Education

Electorate Officers
Award 1986

Fremantle Port Authority
(Pilots’) Award

Within or in vicinity
of boundaries of
Fremantle Harbour

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol. Page

1 Mar., 1989 to 28 Feb., 1990 .....................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)).........................
Order No. 1556/2002 (Definitions) .............................................................

PSA A2/1988

24/2/89

69

788

…

17/7/00

80

3379,
3532

…

25/7/01

81

1721,
1892

…

22/07/02

82

…

10/02/03

83

1369,
1537
264

15 August, 1991..........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
Order No. P18/2000 (Schedule C – Travelling Allowance) .........................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
Order No. P36/2001 (Schedule C – Travelling Allowance) .........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)).........................
Order No. P26/2002 (Schedule E - Salaries)................................................

PSA A1/1989

17/9/91

71

2512

…

17/7/00

80

…

14/8/00

80

3379,
3536
4338

…

25/7/01

81

…

10/12/01

82

30 Apr., 1984 to 30 Apr., 1986 ...................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles .................
(replaced), 1B - Minimum Adult Award Wage (varied)) ...........................

1721,
1897
61

…

22/07/02

82

…

23/08/02

82

1369,
1541
2445

CR433/1983

30/4/84

64

990

…

17/7/00

80

3379,
3537

…

25/7/01

81

1721,
1898

…

22/07/02

82

1369,
1541

18 Dec., 1981 .............................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)).........................
Order No. P30/2002 (Salaries) ....................................................................

PSA A5/1983

22/7/83

63

1800

…

17/7/00

80

3379,
3550

…

25/7/01

81

1721,
1914

24 July, 1986 to 23 July, 1987.....................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment, .....
1B - Minimum Adult Award Wage (varied))...........................................

13 Oct., 1964 to 12 Oct., 1967 ....................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), 1B - Minimum Adult Award Wage (varied)) ...........................

(148)

…

22/07/02

82

…

23/08/02

82

1369,
1560
2446

A18/1986

1/5/87

67

1153

…

17/7/00

80

3379,
3553

…

25/7/01

81

1721,
1916

…

22/07/02

82

1369,
1562

3/1964

13/10/64

44

676

…

17/7/00

80

3379,
3614

…

25/7/01

81

1721,
1984

…

22/07/02

82

1369

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE—continued
Title
Government Officers
Salaries, Allowances
and Conditions Award
1989

Government Officers
(Social Trainers)
Award 1988

Government Officers
(State Government
Insurance Commission) Award, 1987

Area
Governed
State of Western
Australia

State of Western
Australia

Government Officers
employed by S.G.I.C.

Date of
Operation

No. of
Agreement

24 Nov., 1989 to 23 Nov., 1990 ..................................................................
Amended Order Nos. P7/1999 & P8/1999 (Application for variation –
no variation resulting) ...............................................................................
Order No. P4/2000 (Arrangement, Schedule G –
District Allowances) .................................................................................
Order No. P8/1999 (Schedule F – Camping Allowance,
Schedule J – Travelling, Transfer and Relieving Allowance).....................
Order No. P22/2000 (Motor Vehicle Allowance, Relieving
Allowance, Removal Allowance, Schedule I – Clause 18 –
Overtime, Schedule O – Annual Interstate Allowance Rates) ....................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
Order No. P19/2000 (Schedule F – Clause 30 – Camping
Allowance, Schedule J – Travelling, Transfer and Relieving
Allowance) ...............................................................................................
Order No. P20/2000 (Schedule D – Clause 25 – Miscellaneous
Allowances) ..............................................................................................
Order No. P60/2000 (Schedule A – List of Respondents) ............................
Order No. P31/2000 (Schedule A – List of Respondents) ............................
Order No. P34/2000 (Schedule I – Overtime, Schedule K –
Shiftwork Allowance, Schedule L – Other Allowances) ............................
Order No. P64/2000 (Schedule I – Overtime) .............................................
Order No. P5/2001 (Schedule A - List of Respondents) ..............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
Order No. P15/2001 (District Allowances)..................................................
Order No. P31/2001 (Schedule F – Camping Allowance,
Schedule J – Travelling, Transfer and Relieving Allowance)....................
Order No. P47/2001 (Schedule I – Overtime, Schedule K –
Shift Work Allowance, Schedule L – Other Allowances)… ......................
Order No. P58/2001 (Arrangement, Witness and Jury Service) ...................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)) ........................
Order No. P14/2002 (Relieving Allowance, Removal Allowance,
Schedule G – Part II – District Allowances, Schedule I – Overtime,
Schedule O – Annual Interstate Allowance Rates).....................................
Order No. P32/2002 (Schedule D - Salaries) ...............................................
Order No. P42/2002 (Schedule I – Overtime, Schedule K – Shiftwork
Allowance, Schedule L – Other Allowances) ............................................
Order No. P57/2002 (Definitions, Part Time Employment, Study Leave)....
Order No. P61/2002 (Overtime) ..................................................................

9 Dec., 1988 to 8 Dec., 1989 .......................................................................
Amended Order No. P2/2000 (Schedule E – Clause 27 – District
Allowances) ..............................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
Order No. P21/2000 Motor Vehicles Allowances, Miscellaneous Allowances, Schedule B – Clause 22 – Overtime ............................
Amending Order No. P20/2000 (Schedule D – Clause 25 –
Miscellaneous Allowances).......................................................................
Order No. P36/2000 (Schedule B – Overtime, Schedule G –
Shiftwork Allowances)..............................................................................
Order No. P66/2000 (Schedule B – Overtime) ...........................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
Order No. P13/2001 (District Allowances)..................................................
Order No. P35/2001 (Schedule D – Clause 25 – Miscellaneous
Allowances) ..............................................................................................
Order No. P49/2001 (Schedule B – Overtime, Schedule G –
Shiftwork Allowances)..............................................................................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), 1B -Minimum Adult Award Wage (deleted), ..........................
Arrangement)............................................................................................
Order No. P16/2002 (Miscellaneous Allowances, Schedule B – Overtime,
Schedule E – District Allowances) ............................................................
Order No. P38/2002 (Schedule B – Overtime, Schedule G –
Shiftwork Allowances)..............................................................................

24 Dec., 1986 to 24 Dec., 1987 ...................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)) ........................
Order No. P29/2002 (Salary Classifications) ...............................................

(149)

Date
Delivered

Reference
Vol. Page

PSA A3/1989

21/11/89

70

…

1/2/00

80

353

…

8/3/00

80

1609

…

23/5/00

80

2680

…

7/8/00

80

3283

…

17/7/00

80

3379,
3649

…

14/8/00

80

4339

…
…
…

14/8/00
22/11/00
7/12/00

80
80
81

4340
5514
251

…

22/12/00
25/01/01
06/04/01

81
81
81

252
650
1001

…

25/7/01

81

…

31/7/01

81

1721,
2023
2435

709

…

10/12/01

82

63

…
…

23/01/02
20/05/02

82
82

226
999

…

22/07/02

82

1369,
1659

…
…

14/08/02
23/08/02

82
82

2447
2449

…
…
…

02/10/02
30/01/03
30/01/03

82
83
83

2663
265
268

PSA A20/1985

29/11/88
29/11/88

69
70

2979,
4316

…

8/3/00

80

1610

…

17/7/00

80

3379,
3645

…

7/8/00

80

3284

…

23/8/00

80

4525

…

22/12/00
25/01/01

81
81

252
650

…

25/7/01

81

…

31/7/01

81

1721,
2019
2435

…

10/12/01

82

65

…

23/01/02

82

227

…

22/07/02

82

1369
1655

…

14/08/02

82

2451

…

02/10/02

82

2664

PSA A21/1986

24/12/86

67

113

…

17/7/00

80

3379,
3646

…

25/7/01

81

1721,
2020
1369,
1656
2452

…

22/07/02

82

…

23/08/02

82

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE—continued
Title
Grain Pool/W.A.
Administrative and
Clerical Officers’
Award, 1978

Graylands Selby-Lemnos
and Special Care Health
Services Award 1999

Hospital Salaried
Officers’ Award 1968

Institution Officer’s
Allowances and
Conditions Award 1977
(Previously known as
Department for Community
Welfare Institution Officers
Allowances and
Conditions Award)
1989

Metropolitan Teaching
Hospitals - Salaries and
Conditions of Service
Award (Medical Officers)

Area
Governed
Whole of State

State of W.A.

Whole of State

Government Officers
employed as Group
Workers or Senior
Group Workers

All medical officers
employed as Interns,
Resident Medical
Officers, Registrars
and Senior Registrars
by the Boards of
Management of the
teaching hospitals
specified

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol. Page

15/1978

30/5/78

58

630

…

17/7/00

80

3379,
3661

…

25/7/01

81

1721,
2036

…

22/07/02

82

1369,
1671

1 Sept., 1999 – 31 Aug., 2002 .....................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
Order No. P15/2000 (District Allowance) ...................................................
Order No. P56/2000 (Motor Vehicle Allowance, Relieving
Allowance, Removal Allowance, Schedule C – Camping
Allowance, Schedule H – Overtime, Schedule I – Travelling,
Transfer and Relieving Allowance) ...........................................................
Order No. P32/2000 (Schedule H – Overtime, Schedule K –
Diving, Flying and Seagoing Allowances) ................................................
Order No. P63/2000 (Schedule H – Overtime, Schedule K –
Diving, Flying and Seagoing Allowances) ...............................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
Order No. P34/2001 (Schedule C – Camping Allowance,
Schedule I – Travelling, Transfer and Relieving Allowance).....................
Order No. P50/2001 (Schedule H – Overtime, Schedule K –
Diving, Flying and Seagoing Allowances) ...............................................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied))........................
Order No. P17/2002 (Relieving Allowance, Removal Allowance,
Schedule D – District Allowance, Schedule H - Overtime)........................
Order No. P28/2002 (Schedule A – Salaries)...............................................
Order No. P40/2002 (Schedule H – Overtime, Schedule K – Diving, Flying
and Seagoing Allowances) ........................................................................
Order No. P35/2002 (Scope).......................................................................

PSA A1/1999

29/10/99

79

3271

…

17/7/00

80

…

28/9/00

80

3379,
3662
4818

…

23/10/00

80

5158

…

22/12/00

81

253

25/01/01

81

651

25/7/01

81

1721,
2037

30 May, 1978 to 29 May, 1981 ...................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied))........................

…
…

12/12/01

82

67

…

23/01/02

82

227

…

22/07/02

82

1369,
1672

…
…

14/08/02
23/08/02

82
82

2454
2455

…
…

02/10/02
24/10/02

82
82

2665
2908

3 June, 1969 to 2 June, 1972 .......................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
Order No. P14/2000 (District Allowance) ...................................................
Order No. P55/2000 (Meal Money, Motor Vehicle Allowances,
Travelling, Transfers and Relieving Duty – Rates of Allowance,
Removal Allowance) ................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied))........................
Order No. P18/2002 (Travelling, Transfers and Relieving Duty –
Rates of Allowance)..................................................................................
Order No. P19/2002 (Arrangement, Job Skills Trainees) .............................
Order No. P20/2002 (Schedule A – Minimum Salaries) ..............................
Order No. P37/2002 (Schedule A – Minimum Salaries) ..............................
Order No. P34/2002 (Arrangement, Scope, Schedule I – Callings)..............
Order No. P25/2002 (Meal Money, Removal Allowance, District
Allowance) ...............................................................................................
Order No. P39/1997 (Schedule A – Minimum Salaries) ..............................

39/1968

3/6/69

49

376

…

17/7/00

80

…

28/9/00

80

3379,
3691
4819

…

23/10/00

80

5160

…

25/7/01

81

1721,
2070

…

22/07/02

82

1369,
1702

…
…
…
…
…

19/07/02
19/07/02
16/08/02
13/09/02
24/10/02

82
82
82
82
82

2148
2150
2457
2666
2909

…
…

6/11/02
16/12/02

82
83

2914
23

1 July 1976 to 30 June 1979........................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles .................
(replaced), 1B -Minimum Adult Award Wage (deleted), Arrangement) ....

3/1977

15/3/77

57

424

…

17/7/00

80

3379,
3716

…

25/7/01

81

1721,
2095

…

22/07/02

82

1369
1725

6 Jan., 1986 to 6 Jan., 1989 .........................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)).........................

PSA A18/1986

1/7/86

67

118

…

17/7/00

80

3379,
3773

…

25/7/01

81

1721,
2156

…

22/07/02

82

1369,
1776

(150)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE—continued
Title
Miscellaneous Government
Conditions and
Allowances Award 1992

Police Award 1965 - The

Police Cadets Award

Port Hedland Port
Authority Port Control
Officers Award 1982

Public Service Allowances
(Fisheries and Wildlife
Officers) Award 1990
(Overriden by Department
of Conservation and Land
Management, Fire Duties
Allowances and Conditions
Agreement No. 1/1992 in
respect to Wildlife
Officers who undertake
fire duties as provide
for by the Agreement for
duration that such duties
are under taken.

Public Service
Allowances (Mortuary
Staff) Award

Area
Governed
Whole of State

Whole of State

Whole of State

All Port Control
Officers employed by
Port Hedland Port
Port Authority

Whole of State
Specified Public
Servants employed
- at CALM or
Fisheries Department

All Laboratory
Technicians and
Assistants employed
under provisions of
Public Service Act
1978-1985 with the
State Health Laboratories and engaged
on mortuary duties

Date of
Operation

No. of
Agreement

27 May, 1993 - 26 May, 1997 .....................................................................
Amended Order No. 2238/1997 (s.46 – Interpretation: Employees
Living North of the 26 degrees South Latitude).........................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
Order No. 1510/1997 (Application for Variation – No
Variation Resulting)..................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
Order No. 228/2001 (District Allowance)....................................................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles .................
(replaced), Minimum Adult Award Wage (deleted), Arrangement) ...........
Order No. 1673/2002 (Employees Living North of the 26 Degrees
South Latitude) .........................................................................................

Date
Delivered

Reference
Vol. Page

A4/1992

1/6/93

73

1489

…

3/3/00

80

1938

…

17/7/00

80

3379,
3791

…

6/11/00

80

5174
1721,
2174
2436

…

25/7/01

81

…

16/7/01

81

…

22/07/02

82

1369,
1795

…

20/12/02

83

141

12 Jan., 1966 to 11 Jan., 1969 .....................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)).........................

2/1966

12/1/66

45

1095

…

17/7/00

80

3379,
3852

…

25/7/01

81

1721,
2241

…

22/07/02

82

1369,
1854

3 Sept., 1976 to 2 Sept., 1978.....................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)).........................

R7/1976

3/9/76

56

1512

…

17/7/00

80

3379,
3854

…

25/7/01

81

1721,
2243

…

22/07/02

82

1369,
1856

1 Feb., 1982 to 31 Jan., 1983.......................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles (replaced),
“rates of pay” varied by Arbitrated Safety Net Adjustment, .....................
1B – Minimum Adult Award Wage (varied)) ...........................................
Order No 1558/2002 (Avoidance of Dispute Procedure) .............................

A1/1982

26/7/82

62

1860

…

17/7/00

80

3379,
3857

…

25/7/01

81

1721,
2245

…

22/07/02

82

…

26/02/03

83

1369,
1857
1423

1 Oct., 1990 - 30 Sept., 1993.......................................................................
Amended Order No. P8/2000 (S.46 – Interpretation of Award – .................................
Commuted Overtime Allowance)..............................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles ..................
(replaced), 1B -Minimum Adult Award Wage (deleted), Arrangement) ....

PSA A5/1986

6/9/90

70

3612

…

26/6/00

80

3039,
5181

…

17/7/00

80

3379,
3874

…

25/7/01

81

1721,
2264

…

22/07/02

82

1369,
1872

18 June, 1985 to 17 June, 1988 ...................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
Order No. P33/2000 (Disabilities Allowance) .............................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
Order No. P48/2001 (Disabilities Allowance) .............................................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles ..................
(replaced), 1B -Minimum Adult Award Wage (deleted), Arrangement) ....
Order No. P39/2002 (Disabilities Allowances)............................................
Order No. P52/2002 (Arrangement, Term of Award) ..................................

PSA A3/1985

18/6/85

65

1320

…

17/7/00

80

…

22/12/00

81

3379,
3874
253

(151)

…

25/7/01

81

…

23/01/02

82

…

22/07/02

82

…
…

23/10/02
13/03/03

82
83

1721,
2263
228
1369,
1873
2916
957

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE—continued
Title
Public Service
Award 1992

Salaried Staff Curtin
University of Technology Award 1985

Transport Trust
Salaried Officers
Award

Western Australian
College of Advanced
Education Non-Academic
Salaried Staff Award

Western Australian State
Public Hospitals Medical
Practitioners’ Award

Area
Governed
Whole of State

All non-academic
salaried staff except
casuals employed by
Council throughout
the State

South-West Land
Division

Whole of State

All medical practitioners
employed in any public
hospital that is conducted
or managed by a Board
constituted under the
Hospitals Act 1927,
excepting those as
specified

Date of
Operation

No. of
Agreement

24 May, 1990..............................................................................................
Amended –
Order Nos. P7/1999 & P8/1999 (Application for variation –
no variation resulting) ...............................................................................
Order No. P3/2000 (Schedule D – District Allowance) ...............................
Order No. P7/1999 (Schedule C – Camping Allowance,
Schedule I – Travelling, Transfer and Relieving Allowance).....................
Order No. P24/2000 (Motor Vehicle Allowance, Relieving
Allowance, Removal Allowance, Schedule H – Overtime)........................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
Order No. P17/2000 (Schedule C – Camping Allowance,
Schedule I – Travelling, Transfer and Relieving Allowance).....................
Order No. P35/2000 (Schedule H – Overtime, Schedule J –
Shift Work Allowance, Schedule K – Diving, Flying and
Seagoing Allowances)...............................................................................
Order No. P65/2000 (Schedule H - Overtime).............................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
Order No. P14/2001 (District Allowance) ...................................................
Order No. P29/2001 (Schedule C – Camping Allowance,
Schedule I – Travelling, Transfer and Relieving Allowance).....................
Order No. P46/2001 (Schedule H – Overtime, Schedule J –
Shift Work Allowance, Schedule K – Diving, Flying and
Seagoing Allowances)...............................................................................
Order No. P37/2001 (Leave To Attend Association Business).....................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)).........................
Order No. P15/2002 (Relieving Allowance, Removal Allowance, Schedule D –
District Allowance, Schedule H - Overtime) .............................................
Order No. P27/2002 (Schedule A – Salaries)...............................................
Order No. P41/2002 (Schedule H – Overtime, Schedule J – Shift Work
Allowance, Schedule K – Diving, Flying and Seagoing Allowances) ........
Order No. P58/2002 (Part Time Employment, Study Leave) .......................

Date
Delivered

Reference
Vol. Page

PSA A4/1989

24/5/90

70

1727

…
…

1/2/00
8/3/00

80
80

353
1611

…

23/5/00

80

2682

…

7/8/00

80

3285

…

17/7/00

80

3379,
3875

…

14/8/00

80

4341

…

22/12/00
25/01/01

81
81

254
651

…

25/7/01

81

…

31/7/01

81

1721,
2264
2437

…

10/12/01

82

69

…
…

23/01/02
14/3/02

82
82

229
584

…

22/07/02

82

1369,
1873

…
…

14/08/02
23/08/02

82
82

2458
2459

…
…

02/10/02
30/01/03

82
83

2667
269

9 Jan., 1986 to 8 Jan., 1987 .........................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)).........................

PSA A25/1985

20/6/86

66

1179

…

17/7/00

80

3379,
3906

…

25/7/01

81

1721,
2295

…

22/07/02

82

1369,
1903

17 March, 1977 to 16 March, 1979 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)).........................

R3/1977

17/3/77

57

463

…

17/7/00

80

3379,
3986

…

25/7/01

81

1721,
2380

…

22/07/02

82

1369,
1977

16 Jan., 1981 to 15 Jan., 1984 .....................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)).........................

R3/1979

6/2/81

61

315

…

17/7/00

80

3379,
4002

…

25/7/01

81

1721,
2397

…

22/07/02

82

1369,
1990

1 Jan., 1987 to 1 Jan., 1992 .........................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA...................................
Provisions incorporated into the Awards be varied)...................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated .....................
Safety Net Adjustment, Minimum Adult Wage (varied))...........................
General Order No. 797/2002 (Section 51 – State Wage Decision –
Cancels General Order No. 752/2001, Statement of Principles
(replaced), “rates of pay” varied by Arbitrated Safety Net ........................
Adjustment, 1B - Minimum Adult Award Wage (varied)).........................

PSA A19/1986

24/12/86

67

126

…

17/7/00

80

3379,
4007

…

25/7/01

81

1721,
2402

…

22/07/02

82

1369,
1994

(152)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

APPENDIX VIII
PUBLIC SERVICE ARBITRATOR—AGREEMENTS IN FORCE
The following table contains a list of Agreements in force, showing the area governed by each agreement, the date during which it operates, registered number of
agreement, date of delivery and a reference at "Industrial Gazette" where reported therein.
Editor’s Note:

(1)
(2)
(2)
(3)
(4)

Schedule 1 of the Industrial Relations Act, 1979 (as amended) does not require the publishing of the agreement contents or the schedule
of the agreement.
All current registered Agreements are published on the W.A.I.R.C. Internet site (www.wairc.wa.gov.au).
For all amendments, references to cancelled or replaced agreements prior to Vol. 80, see Appendix VIII, Vol. 79, Part 2.
NFP = Not for publication in the W.A.I.G.
As of 1st August, 2002, the I.R. Act, 1979 (as amended) does not require publication of the contents of agreement. All current
registered Agreements are available for viewing in Registry.

Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Aboriginal Affairs Department Enterprise
Bargaining Agreement 1998
(Replaces PSAAG153/96. For prior details,
see Vol. 78, Part 2)

Whole of State

12 Feb., 1999 – 11 Aug., 2001 ...........

PSAAG1/99

12/2/99

79

672

ADA/CSA Enterprise Agreement 1998
(Replaces PSAAG3/96)

Whole of State

23 Feb., 1999 – 22 Feb., 2001............

PSAAG7/99

23/2/99

79

694

Administrative and Clerical Salaries Agreement
1983 (Commissioner of Transport)

Government Officers employed
by Commissioner in Administrative or Clerical capacity

18 Dec., 1981 - 17 Dec., 1984............

19/1983

4/10/83

63

2334

Administrative and Clerical Salaries Agreement
1971 (Western Australian Institute of Technology)

Government Officers employed
in an Administrative or Clerical
capacity by the Council of WAIT

5 March, 1971 - 4 March, 1974..........

85/1971

3/5/71

51

623

Agriculture Western Australia – CSA Salary
Packaging Agreement 1999

Whole of State

28 May, 1999 – 27 Nov., 2000...........

PSAAG16/99

28/05/99

79

1549

Albany Harbour Master Marine Pilots Salary
Agreement 1995 - The

Albany Port Authority

23 Feb., 1996 - 22 Feb., 1997 ............

AG24/96

28/2/96

76

646

Art Gallery of Western Australia Enterprise
Bargaining Agreement 1996

Art Gallery of Western
Australia

6 Aug., 1996 - 6 Dec., 1997 ...............

PSAAG149/96

30/8/96

76

3402

Artificial Breeding Board Administrative, Clerical
and General Officers Salaries, Allowances and
Conditions Agreement 1984.
(Replaced by Public Authorities Salaries Award
1986 insofar as it relates to Clause 4 - Salaries
and Salary Ranges; Clause 5 - Annual Increments;
Clause 9 - Contract of Service)

Government Officers employed
by the Artificial Breeding,
Board in Administrative Clerical
or General capacity

18 Dec., 1981 - 17 Dec., 1984............

13/1984

16/4/84

64

801

Botanic Gardens and Parks Authority Agency
Specific Agreement 2003
(Replaces previous Botanic Gardens …
Agreement 2000 No. PSAAG2/00. For
prior details, see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 – 31 Dec., 2004..............

PSAAG22/03

28/3/03

NFP

Bunbury Harbour Master Marine Pilots Salary
Agreement 1995 - The

Bunbury Port Authority

23 Feb., 1996 - 22 Feb., 1997 ............

AG22/96

28/2/96

76

654

Bunbury Health Services Board AMA Medical
Practitioners Industrial Agreement 1999
(Replaces WA Government Health …
Agreement 1996 (No. PSAAG14/1995)
& WA Government Health Industry
… Agreement 1998 (No.PSAAG64/98)

Whole of State

24 Sept., 1999 – 30 June 2001 ...........

PSAAG31/99

24/9/99

79

2727

Builders’ Registration Board of Western Australia
Enterprise Agreement 1998
(Replaces PSAAG122/96)

Whole of State

4 Aug., 1998 – 3 Aug., 2000 ..............

PSAAG91/98

4/9/98

78

3652

Agriculture Western Australia Enterprise
Agreement 2000 No. PSAAG3/01
(Replaced in part by State Research Stations,
Agricultural Schools and College Workers
General Agreement 2002 No. AG149/02)
(Cancelled by Engineering Trades Government
General Agreement 2002 No. AG2/03. For prior
details, see Vol. 82, Part 2)

Bush Fires Board of WA Enterprise Agreement 1996

Bush Fires Board of WA

23 Aug., 1996 - 30 Sept., 1997 ..........

PSAAG145/96

23/8/96

76

3411

Career Start Traineeship Agreement 1992

Civil Service Association
Respondents to CSA Awards
and Agreement
Whole of State

21 Jan., 1993 - 22 Jan., 1995..............

PSAAG1/1993

29/3/93

73

1010

1 Jan., 2003 – 31 Dec., 2004 ..............

PSAAG53/02

14/1/03

NFP

Central West College of TAFE Public Service and
Government Officers’ Agency Specific Agreement 2003

State of WA

1 Jan., 2003 - 31 Dec, 2004................

PSAAG56/02

14/1/03

NFP

Central West College of TAFE Public Service and
Government Officers’ Agency Specific Agreement 2003
(Replaces previous Central West College … Agreement
2000 No. PSAAG69/00. For prior details, see Vol. 82,
Part 2)

Whole of State

1 Jan., 2003 - 31 Dec, 2004................

PSAAG56/02

14/01/03

NFP

Challenger TAFE Public Service and Government
Officers’ Agency Specific Agreement 2003
(Replaces previous Challenger TAFE Public Service
… Agreement 2000 No. PSAAG78/00. For prior
details, see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 - 31 Dec, 2004................

PSAAG61/02

14/1/03

NFP

Charcoal Iron and Steel Industry Board of Management - Administrative and Clerical Salaries,
Allowances and Conditions Agreement 1972

Government Officers employed
by the Board in an Administrative
or Clerical capacity

2 July, 1971 - 4 March, 1974 .............

23/72

29/12/72

52

Central TAFE Public Service and Government
Officers’ Agency Specific Agreement 2003
(Replaces previous Central TAFE Public Service
… Agreement 2000 No. PSAAG79/00
For prior details, see Vol. 82, Part 2)
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Charcoal Iron and Steel Industry Board of
Management – General Officers Salaries,
Allowance and Conditions Agreement 1972

Government Officers employed
by the Board in a General
capacity

2 July, 1972 - 1 April, 1974 ...............

24/72

29/12/72

52

1294

Commissioner of Health AMA Medical Practitioners
Industrial Agreement 1999
(Replaces WA Government Health … Agreement
1996 (No.PSAAG14/1995) & WA Government
Health Industry … Agreement 1998
(No.PSAAG63/98)

Whole of State

24 Sept., 1999 – 30 June 2001 ...........

PSAAG29/99

24/9/99

79

2748

Conservation and Land Management
Office/Clerical Trainees Agreement

Any person undertaking office/
clerical traineeships as part of
the Australian Traineeship
System at the Department of
Conservation and Land
Management
Whole of State

13 Jan., 1986 - 13 Jan., 1987..............

PSAAG3/86

24/12/86

67

233

1 Jan., 2003 – 31 Dec., 2004..............

PSAAG28/03

1/5/03

NFP

Conservation Commission Agency Specific
Agreement 2003
(Replaces previous Conservation Commission
… Agreement 2000 No. PSAAG5/01. For
prior details, see Vol. 82, Part 2)
Construction Industry Long Service Leave Payments
Board Enterprise Agreement of 1999.
(Replaces PSAAG140/96)

Construction Industry Long
Service Leave Payments Board

30 Apr., 1999 – 29 Apr., 2001 ...........

PSAAG15/99

30/4/99

79

1585

Contract and Management Services
Enterprise Bargaining Agreement 1998

Whole of State

22 Jan., 1999 – 21 July, 2001.............

PSAAG2/99

12/2/99

79

748

Country High School Hostels Authority Residential
College Administrative Officers Agreement 2003

Whole of State

01 Jan., 2003 - 31 Dec., 2004.............

PSAAG68/02

29/1/03

NFP

Country High School Hostels Authority Residential
College Supervisory Staff Agreement 2003
(Replaces previous Country High School …
Agreements Nos. 15/80 and PSAAG155/96.
For prior details, see Vol. 82, Part 2)

Whole of State

29 May, 2003 – 31 Dec., 2003...........

PSAAG32/03

3/6/03

NFP

Curriculum Council Enterprise Agreement 1998

Whole of State

20 May, 1998 - 19 May, 1999............

PSAAG61/98

20/5/98

78

2034

Curriculum Council Enterprise Agreement 1999

Whole of State

13 March, 2000 – 13 March, 2002 .....

PSAAG4/00

13/3/00

80

1390

CY O’Connor College of TAFE Public Service and
Government Officers’ Agency Specific Agreement 2003

Whole of State

1 Jan., 2003 – 31 Dec., 2004..............

PSAAG58/02

22/1/03

NFP

CY O’Connor College of TAFE Public Service and
Government Officers’ Enterprise Agreement 2000
(Replaces Western Australian Department of
Training Public Service and Government Officers’
Enterprise Agreement 1998 No. PSAAG12/98.

Whole of State

9 Jan., 2001 – 8 Jan., 2003.................

PSAAG70/00

9/1/01

81

53

Dairy Industry Authority of Western Australia
Enterprise Agreement 1997

Whole of State

16 Sept., 1997 - 15 Sept., 1999 ..........

PSAAG10/97

13/10/97

77

2891

Department for Community Development
Agency Specific Agreement 2003

Whole of State

1 Jan., 2003 – 31 Dec., 2004..............

PSAAG33/03

26/05/03

NFP

Department for Community Development (Family
Resource Workers, Welfare Assistants and Parental
Helpers) General Agreement 2002
(Replaces Family and Children’s Services Enterprise
Bargaining Agreement 2000 No. PSGAG2/00.
For prior details, see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 – 31 Dec., 2003..............

PSAAG49/02

24/12/02

NFP

Department of Commerce and Trade Enterprise
Bargaining Agreement 1999/00
(Replaces previous Dept. of Commerce
… Agreement No. PSAAG7/99.
For prior details, see Vol. 79, Part 2)

Whole of State

24 Dec., 1999 – 24 Dec., 2001...........

PSG AG4/99

24/12/99

80

Department of Conservation and Land Management
Agency Specific Agreement 2003

Whole of State

1 Jan., 2003 – 31 Dec., 2003..............

PSAAG17/03

14/03/03

NFP

Department of Conservation and Land Management
(CSA) Enterprise Bargaining Agreement 1999
(Replaces PSAAG132/96)

Whole of State

18 Oct., 1999 – 17 Oct., 2001 ............

PSAAG36/99

18/10/99

79

Department of Conservation and Land Management Fire
Duties Allowances and Conditions Agreement 2003

Whole of State

1 Jan., 2003 – 30 June., 2003 .............

PSAAG15/03

14/03/03

NFP

Department of Conservation and Land Management
Fire Duties Allowances and Conditions Agreement
No. 1 of 1992

Whole of State

1 Oct., 1992 - 30 Sept., 1996 .............

PSAAG1/92

1/6/93

73

Department of Consumer and Employment Protection
Agency Specific Agreement 2003
(Replaces Department of Productivity and Labour
Relations Industrial Agreement 1999 No. PSAAG39/99)

Whole of State

1 Jan., 2003 - 31 Dec., 2004 ..............

PSAAG6/03

20/2/03

NFP

Dept. of Corrections Superintendents Commuted
Overtime and Availability Allowance
Agreement 1981

Government Officers employed
by the Dept. as Superintendents
Deputy Superintendents or Chief
Officers
Whole of State

28 March, 1981 - 27 March, 1984......

6/1981

16/6/81

61

24 Apr., 2003 - 31 Dec., 2004............

PSAAG27/03

1/5/03

NFP

Department of Education Public Services, Government
and Ministerial Officers’ Agency Specific Agreement 2003
(Replaces previous Department of Education … Agreement
2000 No. PSAAG82/00. For prior details, see Vol. 80, Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2004 ..............

PSAAG11/03

28/2/03

NFP

Department of Education Services of Western
Australia Enterprise Agreement 1997

Whole of State

24 Dec., 1997 - 23 Dec., 1999 ...........

PSAAG21/97

24/12/97

78

340

Department of Environmental Protection
Enterprise Agreement 2000
(Replaces and Cancels previous Dept. of Environmental … Agreement No. PSAAG62/98. For prior
details, see Vol. 80, Part 1)

Department of Environmental
Protection

4 July, 2000 – 3 July 2002 .................

PSAAG50/00

4/7/00

80

2912

Department of Environment, Water, and Catchment
Protection Agency Specific Agreement 2003

Whole of State

1 Jan., 2003 - 31 Dec., 2004 ..............

PSAAG13/03

7/3/03

NFP

Department of Culture and the Arts Agency
Specific Agreement 2003

(154)

318

3235

1591

1170

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AGREEMENTS IN FORCE—continued
Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Department of Justice Groupworkers General
Agreement 2002

Minister for Justice

18 July, 2002 – 31 Dec., 2003............

PSAAG45/2002

29/07/02

NFP

Department of Industry and Resources Agency
Specific Agreement 2003

Whole of State

3 Feb., 2003 – 31 Dec., 2004 .............

PSAAG12/03

23/6/03

NFP

Department of Land Administration Agency
Specific Agreement 2003
(Replaces previous Department. of Land … Agreement
2000 No. PSAAG21/00. For prior details, see Vol. 82,
Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2004...............

PSAAG2/03

11/2/03

NFP

Department of Local Government and Regional
Development Agency Specific Agreement 2003
(Replaces Department of Local Government
… Agreement 1999 No. PSAAG43/99. For
prior details, see Vol. 82, Part 2)

Whole of State

1 Jan, 2003 – 31 Dec., 2004...............

PSAAG25/03

17/04/03

NFP

Dept. of Marine and Harbours Commuted Overtime
and Sea Going Allowance Agreement 1983

Government Officers employed
by Marine and Harbours Dept.
as Marine Inspectors and headquartered in Metropolitan Area

1 May, 1983 - 30 April, 1987.............

28/1983

14/12/83

64

127

Department of Minerals and Energy Enterprise
and Chemistry Centre of W.A. Agreement 1996

Department of Minerals
and Energy

1 Jan., 1996 - 30 Sept., 1996..............

PSG AG11/96

2/7/96

76

2135

Department of Racing, Gaming and Liquor Agency
Specific Agreement 2003

Whole of State

1 Jan., 2003 - 31 Dec., 2004...............

PSAAG8/03

28/2/03

NFP

Department of the Registrar, Western Australian
Industrial Relations Commission Enterprise
Bargaining Agreement 1998
(Cancels PSAAG128/96. See Vol. 78, Part 1)

Whole of State

18 Nov., 1998 – 17 Nov., 2000 ..........

PSAAG98/98

17/11/98

78

4577

Department of Resources Development
Enterprise Bargaining Agreement 1999
(Replaces PSAAG5/1995 and PSGAG1/97)

Whole of State

15 July, 1999 – 14 July, 2001.............

PSG AG2/99

15/7/99

79

2145

Department of State Services, Bureau Services
Enterprise Agreement

Department of State Services

28 May, 1996 - 27 May, 1997............

PSAAG130/96

13/9/96

76

3864

Department of State Services, Supply West
Enterprise Agreement

Department of State Services,
Supply West

28 May, 1996 - 27 May, 1997............

PSAAG129/96

19/6/96

76

2189

Department of Treasury and Finance Agency
Specific Agreement 2003

Whole of State

1 Jan., 2003 - 31 Dec., 2004...............

PSAAG7/03

4/3/03

NFP

Dept. of Youth, Sport and Recreation, Weekend
Duty Agreement 1983

Government Officers who are
Recreation Advisers, Consultants
or any other Professional Officer
engaged in weekend duties
employed by the Dept

6 Oct., 1982 - 5 Oct., 1985.................

1/1983

29/3/83

63

1124

Department for the Arts (Enterprise Bargaining)
Agreement 1996

Department for the Arts

29 Mar., 1996 - 31 Dec., 1997 ...........

PSAAG6/96

15/5/96

76

1747

Department for Planning and Infrastructure Agency
Specific Agreement 2003

Whole of State

1 Jan., 2003 – 31 Dec., 2004..............

PSAAG16/03

14/03/03

NFP

Disability Services Commission (Public Servants)
Agency Specific Agreement 2003
(Replaces previous Disability Services Commission
… Agreement 1999 No. PSAAG14/99
For prior details, see Vol. 82, Part 2)

Whole of State

5 May, 2003 - 31 Dec., 2004..............

PSAAG31/03

7/5/03

NFP

Disability Services Commission Social Trainers
and Client Assistants) Agency Specific Agreement 2003
(Replaces previous Disability Services Commission
… Agreement 1994 No. PSAAG1/94. For prior
details, see Vol. 82, Part 2)

Whole of State

5 May, 2003 - 31 Dec., 2004..............

PSAAG30/03

7/5/03

NFP

Eastern Pilbara College of TAFE Public Service and
Government Officers’ Agency Specific Agreement 2003
(Replaces previous Eastern Pilbara College … Agreement
2000 No. PSAAG68/00. For prior details, see Vol. 82,
Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2004...............

PSAAG57/02

14/1/03

NFP

East Perth Redevelopment Authority Enterprise
Agreement 1996

Ease Perth Redevelopment
Authority

18 July, 1996 - 1 July, 1998 ...............

PSAAG135/96

6/9/96

76

3868

East Pilbara Health Service AMA Medical
Practitioners Industrial Agreement 1999
(Replaces WA Government Health … Agreement 1996
No. PSAAG14/1995 and WA Government Health
Industry AMA … Agreement 1998 No. PSAAG63/98)

Western Australia

24 Sept., 1999 – 30 June, 2001 ..........

PSAAG35/99

24/9/99

79

2808

Education Department Ministerial Officers
General Agreement 2002
(Replaces Education Department of Western Australia
Public Service, … Agreement 2000 No. PSAAG66/00
in part only)

Whole of State

1 Jan., 2003 – 31 Dec., 2003..............

PSAAG46/02

02/07/02

NFP

Department of Minerals and Energy and Chemistry
Centre of WA Enterprise Agreement 2000-2002
No. PSG AG4/00
(Cancelled by the following:
Gardeners (Government) … Agreement,
Cleaners and Caretakers (Government) … Agreement
and Catering Employees … Agreement Nos. AG100/02,
AG101/02 & AG106/02. For prior details, see
Vol. 82, Part 1)
Department of Productivity and Labour Relations
Industrial Agreement 1999
(Replaced by Department of Consumer and Employment Protection Agency Specific Agreement 2003.
For prior details, see Vol. 82, Part 2)

Department of Transport Enterprise Agreement 2000
PSG AG3/00. (Replaces and Cancels previous Dept.
of Transport … Agreement No. PSG AG5/98. For
prior details, see Vol. 80, Part 1)
(Cancelled by Engineering Trades Government
General Agreement 2002 No. AG2/03. For prior
details, see Vol. 82, Part 2)
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Education Department of Western Australia Public
Service, Government and Ministerial Officers’
Enterprise Bargaining Agreement 2000
(Replaced in part by the Education Department
Ministerial … Agreement 2002 No. PSAAG46/02)

Whole of State

13 Dec., 2000 – 12 Dec., 2002...........

PSAAG66/00

13/12/00

81

Electorate and Research Employees General
Agreement 2002
(Replaces previous Electorate Officers … Agreement
No. PSAAG44/99. For prior details, see Vol. 82, Part 1)

Whole of State

14 June, 2002 – 31 Dec., 2003...........

PSAAG44/02

01/07/02

NFP

Equal Opportunity Commission Agency Specific
Agreement 2003
(Replaces previous Equal Opportunity … Agreement 2000
No. PSAAG60/00. For prior details, see Vol. 82, Part 2)

Whole of State

13 Mar., 2003 – 31 Dec., 2004...........

PSAAG19/03

20/03/03

NFP

Esperance Harbour Master – Marine Pilots Salary
Agreement 1995 - The

Esperance Port Authority

23 Feb., 1996 - 22 Feb., 1997 ............

AG23/96

28/2/96

76

664

Facilities Agreement 1992

Employees elected to position of
Workplace Delegate by Civil
Service Association
Family and Children’s
Services

28 Jan., 1993 .....................................

PSAAG2/92

2/4/93

73

1013

27 Feb., 1996 - 26 Aug., 1997 ...........

PSAAG15/95

27/3/96

76

673

Fire and Emergency Services Authority of Western
Australia Agency Specific Agreement 2003
(Replaces previous Fire and Emergency Services
… Agreement 1998 No. PSAAG6/99. For prior
details, see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2004 ..............

PSAAG65/02

3/1/03

NFP

Fire and Rescue Service of Western
Australia Enterprise Agreement (CSA) 1997

Whole of State

19 Nov., 1997 - 31 Dec., 1998 ...........

PSAAG13/97

19/11/97

77

3285

Fisheries WA Enterprise Bargaining Agreement 1999
(Replaces PSAAG3/96)

Whole of State

6 July, 1999 – 5 July, 2001 ................

PSG AG1/99

6/7/99

79

1942

Fremantle Cemetary Board Enterprise Bargaining
Agreement 2000
(Replaces previous Fremantle Cemetary … Agreement
No. PSAAG148/96. For prior details, see Vol. 79, Part 2)

Whole of State

17 March, 2000 – 17 March, 2002 .....

PSAAG3/00

17/3/00

80

1397

Forest Products Commission Agency Specific
Agreement 2003
(Replaces previous Forest Products Commission
… Agreement 2000 No. PSAAG63/00. For prior
details, see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 – 31 Dec., 2004..............

PSAAG18/03

14/03/03

NFP

General Division Officers' Salaries Agreement
1983 (Commissioner of Transport) Salaries
Agreement 1971

Government Officers employed
by Commissioner in a General
capacity

18 Dec., 1981 - 17 Dec., 1984 ...........

18/1983

4/10/83

63

2337

Geraldton Harbour Master – Marine Pilots Salary
Agreement 1996 No. AG99/96 – The
(Supersedes Department of Marine and Harbours,
Harbour Masters, Relieving Harbour Masters and
Assistant Harbour Masters Award 1984)

Geraldton Port Authority

23 Feb., 1996 - 23 Feb., 1997 ............

AG99/96

24/5/96

76

1826

Geraldton Health Service Board AMA Medical
Practitioners Industrial Agreement 1999

State of W. A.

24 Sept., 1999 – 30 June, 2001 ..........

PSAAG30/99

24/9/99

79

2836

Goldfield/Esperance Development Commission
Agency Specific Agreement 2003

Whole of State

1 Jan., 2003 – 31 Dec., 2004..............

PSAAG26/03

17/04/03

NFP

Government Employees Superannuation
Board Agency Specific Agreement 2003
(Replaces and Cancels previous Government
Employees … Agreement No. PSAAG83/00.
For prior details, see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2004 ..............

PSAAG1/03

28/1/03

NFP

Government Officers (Insurance Commission
of Western Australia) General Agreement 2002
(Replaces previous Insurance Commission of Western
Australia Enterprise Bargaining Agreement 2000-2002
No. PSAAG55/00. For prior details, see Vol 82, Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2004 ..............

PSAAG63/02

24/12/02

NFP

Government Officers Salaries, Allowances
and Conditions General Agreement 2002

Whole of State

22 Mar., 2002 – 31 Dec., 2003...........

PSAAG25/02

22/3/02

NFP

Government Property Office Enterprise
Bargaining Agreement 1997

Government Property Office

29 Oct., 1997 - 28 Oct., 1999.............

PSAAG17/97

21/11/97

77

Graylands Selby – Lemnos and Special Care Health
Services General Agreement 2002
(Replaces previous Graylands Selby – Lemnos …
Agreement 1999 No. PSAAG40/99. For prior details,
see Vol. 82, Part 2)

Whole of State

13 Feb., 2003 - 31 Dec., 2004............

PSAAG4/02

20/2/02

NFP

Great Southern TAFE Public Service and Government
Officers’ Agency Specific Agreement 2003
(Replaces previous Great Southern … Agreement 2000
No. PSAAG75/00. For prior details, see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2004 ..............

PSAAG55/02

14/1/03

NFP

Health Department of Western Australia Enterprise
Agreement 1999
Hospital Salaried Officers (Classification Review)
Agreement
Hospital Salaried Officers Ashburton Health Service
Enterprise Agreement 2001
(Replaces & Cancels previous HSO Ashburton
… Agreement No. PSAAG22/00. For prior details,
see Vol. 81, Part 2)
Hospital Salaried Officers Avon Health Service
Enterprise Agreement 2001
(Replaces & Cancels previous HSO Avon
… Agreement No. PSAAG23/00. For prior details,
see Vol. 81, Part 2)

Whole of State

15 Oct., 1999 – 14 Oct., 2002 ............

PSAAG38/99

15/10/99

79

3308

Whole of State

10 Jan., 1978 to 9 Jan., 1979..............

AG2/1978

12/1/78

58

188

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG19/02

18/4/02

NFP

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG23/02

18/4/02

NFP

Family and Children’s Services Enterprise
Agreement 1995

82

Family and Children’s Services Enterprise
Bargaining Agreement 2000 No. PSG AG2/00
(Replaced by Department for Community Development … General Agreement 2002 No. PSAAG49/02.
For prior details, see Vol. 82, Part 2)
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Hospital Salaried Officers Beverley Health Services
Enterprise Agreement 2001
(Replaces and Cancels previous HSO Beverley …
Agreement No. PSAAG24/00. For prior details,
see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG38/02

18/4/02

NFP

Hospital Salaried Officers Boddington District
Hospital Board Enterprise Agreement 1999
(Replaces and Cancels previous HSO Boddington
… Agreement No. PSAAG38/98. For prior details,
see Vol. 80, Part 1)

Boddington District Hospital
Board

9 Oct., 2000 – 1 Dec., 2001 ...............

PSAAG57/00

9/10/00

80

4720

Hospital Salaried Officers Brookton Health Service
Enterprise Agreement 1999
(Replaces and Cancels previous HSO
Brookton … Agreement No. PSAAG39/98.
For prior details, see Vol. 80, Part 1)

Brookton Health Service

9 Oct., 2000 – 1 Dec., 2001 ...............

PSAAG56/00

9/10/00

80

4736

Hospital Salaried Officers Bruce Rock Memorial
Hospital Enterprise Agreement 2001
(Replaces and Cancels previous HSO Bruce
Rock … Agreement No. PSAAG25/00.
For prior details, see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG34/02

19/4/02

NFP

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG32/02

18/4/02

NFP

Hospital Salaried Officers Coolgardie Health Centre
Enterprise Bargaining Agreement 1996

HSOA employees of Coolgardie
Health Centre

23 May, 1996 - 31 Dec., 1997............

PSAAG26/96

23/5/96

76

Hospital Salaried Officers Corrigin District Hospital
Enterprise Agreement 2001
(Replaces and Cancels previous HSO Corrigin
… Agreement No. PSAAG26/00. For prior details,
see Vol 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG35/02

18/4/02

NFP

Hospital Salaried Officers Cunderdin District
Hospital Enterprise Agreement 2001
(Replaces and Cancels previous HSO Cunderdin
… Agreement No. PSAAG27/00.
For prior details, see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG36/02

18/4/02

NFP

Hospital Salaried Officers Dongara Eneabba Mingenew
Health Service Enterprise Agreement 2001
(Replaces and Cancels previous HSO Dongara …
Agreement No. PSAAG28/00. For prior details,
see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG30/02

18/4/02

NFP

Hospital Salaried Officers Dundas Health Service
Enterprise Agreement 2001
(Replaces and Cancels previous HSO Dundas …
Agreement No. PSAAG29/00. For prior details,
see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG17/02

18/4/02

NFP

Hospital Salaried Officers East Pilbara Health Service
Enterprise Agreement 2001
(Replaces and Cancels previous HSO East
… Agreement No. PSAAG30/00. For prior
details, see Vol. 81, Part 2)

Whole of State

20 June, 2002 – 18 Jan., 2004 ............

PSAAG42/02

26/06/02

NFP

Hospital Salaried Officers Esperance Health Service
Enterprise Agreement 2001
(Replaces and Cancels previous HSO Esperance …
Agreement No. PSAAG31/00. For prior details,
see Vol. 81, Part 2)
Hospital Salaried Officers Gascoyne Health Service
Enterprise Agreement 2001
(Replaces and Cancels previous HSO Gascoyne …
Agreements No. PSAAG32/00. For prior details,
see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG20/02

18/4/02

NFP

Whole of State

20 June, 2002 – 18 Jan., 2004 ............

PSAAG40/02

26/06/02

NFP

Hospital Salaried Officers Geraldton Health Service
Enterprise Agreement 2001
(Replaces and Cancels previous HSO Geraldton …
Agreement No. PSAAG16/00. For prior details,
see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG15/02

18/4/02

NFP

Hospital Salaried Officers Gnowangerup District
Hospital Enterprise Agreement 1999
(Replaces and Cancels previous HSO Gnowangerup …
Agreements No. PSAAG42/96 & No. PSAAG49/98.
For prior details, see Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001.............

PSAAG33/00

19/5/00

80

2230

HSOA employees of Hawthorn
Hospital

23 May, 1996 - 31 Dec., 1997............

PSAAG45/96

23/5/96

76

3057

Hospital Salaried Officers Bunbury Health Service
Enterprise Agreement 1999 No. PSAAG15/00
(Replaced and Cancelled by HSO South West
… Agreement 2001 No. PSAAG41/02.
For prior details, see Vol. 81, Part 2)
Hospital Salaried Officers Central Great Southern
Health Service Enterprise Agreement 2001
(Replaces & Cancels HSO Katanning … Agreement
No. PSAAG34/00)
Hospital Salaried Officers Collie Health Service
Enterprise Bargaining Agreement 1999
No. PSAAG14/00. (Replaced and Cancelled by HSO
South West … Agreement 2001 No. PSAAG41/02.
For prior details, see Vol. 81, Part 2)
2610

Hospital Salaried Officers Donnybrook/Balingup
Health Service Enterprise Bargaining Agreement 1999
No. PSAAG12/00
(Replaced and Cancelled by HSO South West …
Agreement 2001 No. PSAAG41/02. For prior details,
see Vol. 81, Part 2)

Hospital Salaried Officers Harvey Yarloop Health
Service Enterprise Bargaining Agreement 1999
No. PSAAG13/00
(Replaced and Cancelled by HSO South West …
Agreement 2001 No. PSAAG41/02. For prior details,
see Vol. 81, Part 2)
Hospital Salaried Officers Hawthorn Hospital
Enterprise Bargaining Agreement 1996
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Hospital Salaried Officers Health Care Linen
Enterprise Bargaining Agreement 1996

HSOA employees of Health
Care Linen

23 May, 1996 - 31 Dec., 1997............

PSAAG47/96

23/5/96

76

3064

Hospital Salaried Officers Joondalup Health Campus
Enterprise Bargaining Agreement 1996

Joondalup Health Campus

4 Apr., 1997 - 31 Dec., 1997..............

AG299/96

4/4/97

77

1173

Hospital Salaried Officers Joondalup Health Campus
Enterprise Bargaining Agreement 1997

Whole of State

1 Dec., 1997 - 30 June., 1998.............

AG36/98

9/4/98

78

1736

Hospital Salaried Officers Kalgoorlie Regional Hospital
Enterprise Bargaining Agreement 1996

HSOA employees of Kalgoorlie
Regional Hospital

23 May, 1996 - 31 Dec., 1997............

PSAAG50/96

23/5/96

76

3084

Whole of State

16 Apr., 2002 - 18 Jan., 2004.............

PSAAG21/02

18/4/02

NFP

Hospital Salaried Officers Kellerberrin Health Services
Enterprise Agreement 2001
(Replaces & Cancels previous HSO Kellerberrin …
Agreement No. PSAAG8/00. For prior details,
see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG5/02

18/4/02

NFP

Hospital Salaried Officers Kimberley Health Service
Enterprise Agreement 2001
(Replaces and Cancels previous HSO Kimberley …
Agreement No. PSAAG35/00. For prior details,
see Vol. 81, Part 2)

Whole of State

20 June, 2002 – 18 Jan., 2004 ............

PSAAG43/02

26/06/02

NFP

Hospital Salaried Officers Kojonup District Hospital
Enterprise Agreement 1999
(Replaces & Cancels previous HSO Kojonup
… Agreements No. PSAAG54/96
& No. PSAAG51/98. For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001.............

PSAAG36/00

19/5/00

80

Hospital Salaried Officers Kununoppin and Districts
Health Service Enterprise Agreement 2001
(Replaces & Cancels previous HSO Kununoppin …
Agreement No. PSAAG7/00. For prior details,
see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG5/02

18/4/02

NFP

Hospital Salaried Officers Laverton Leonora Health
Service Enterprise Agreement 2001
(Replaces & Cancels previous HSO
Laverton … Agreement No. PSAAG7/01)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG11/02

18/4/02

NFP

Hospital Salaried Officers Lower Great Southern
Health Service Enterprise Bargaining Agreement 2001
(Replaces & Cancels previous HSO Lower Great …
Agreement No. PSAAG17/00. For prior details,
see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG10/02

18/4/02

NFP

Hospital Salaried Officers Menzies Nursing Post
Enterprise Bargaining Agreement 1996

HSOA employees of Menzies
Nursing Post

23 May, 1996 - 31 Dec., 1997............

PSAAG65/96

23/5/96

76

3185

Hospital Salaried Officers (Mercy Hospital)
Enterprise Agreement 1998

Whole of State

17 July, 1998 – 16 July, 2000 ............

AG122/98

19/8/98

78

3443

Hospital Salaried Officers Merredin Health Service
Enterprise Agreement 2001
(Replaces & Cancels previous HSO
Merredin … Agreement No. PSAAG6/00.
For prior details, see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG13/02

18/4/02

NFP

Hospital Salaried Officers Metropolitan Health Service
Board Enterprise Agreement 2001
(Replaces previous HSO Metropolitan … Agreement
No. PSAAG3/99. (For prior details, see Vol. 81, Part 2)

HSOA employees of Metropolitan
Health Service Board (MHSB)

24 Jan., 2001 – 18 Jan, 2004 ..............

PSAAG1/02

24/1/02

NFP

Hospital Salaried Officers Morawa and Districts Health
Service Enterprise Agreement 2001
(Replaces & Cancels previous HSO Morawa …
Agreement No. PSAAG37/00. For prior details,
see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG37/02

18/4/02

NFP

Hospital Salaried Officers Mt Henry Hospital Enterprise
Bargaining Agreement 1997
(Replaces PSAAG69/96)

Mt Henry Hospital

11 June., 1997 - 31 Dec., 1997...........

PSAAG3/97

11/6/97

77

Hospital Salaried Officers Mukinbudin Health Service
Enterprise Agreement 2001
(Replaces & Cancels previous HSO Mukinbudin …
Agreement No. PSAAG9/00. For prior details,
see Vol 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG14/02

18/4/02

NFP

Hospital Salaried Officers Mullewa Health Service
Enterprise Agreement 2001
(Replaces & Cancels previous HSO Mullewa
… Agreement No. PSAAG38/00. For prior details,
see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG27/02

18/4/02

NFP

Hospital Salaried Officers Murchison Health Service
Enterprise Bargaining Agreement 1996

HSOA employees of Murchison
Health Service

23 May, 1996 - 31 Dec., 1997............

PSAAG73/96

23/5/96

76

Hospital Salaried Officers Kalgoorlie-Boulder Health
Service Enterprise Bargaining Agreement 2001
PSAAG6/01. (Replaces & Cancels previous HSO
Kalgoorlie-Boulder … Agreement No. PSAAG18/99.
For prior details, see Vol. 81, Part 2)
(Replaced by HSO Kalgoorlie-Boulder … Agreement
No. PSAAG21/02)
Hospital Salaried Officers Kalgoorlie- Boulder Health
Service Enterprise Bargaining Agreement 2001
(Replaces & Cancels previous HSO
Kalgoorlie-Boulder … Agreement
No. PSAAG6/01)
Hospital Salaried Officers Katanning Health Service
Enterprise Agreement 1999 No. PSAAG34/00
(Replaced and Cancelled by HSO Central Great
Southern Health Service Enterprise Agreement 2001
No PSAAG32/02. For prior details, see Vol. 81, Part 2)

2275

Hospital Salaried Officers Laverton and Leonora
Health Service Enterprise Bargaining Agreement
2001 No. PSAAG7/01
(Replaced by HSO Laverton … Agreement
No. PSAAG11/02)
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Hospital Salaried Officers Murchison Health Service
Enterprise Agreement 2001
(Replaces & Cancels previous HSO Murchison …
Agreement No. PSAAG18/00. For prior details,
see Vol 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG33/02

18/4/02

NFP

Hospital Salaried Officers Narembeen Health Services
Enterprise Agreement 2001
(Replaces & Cancels previous HSO Narembeen …
Agreement No. PSAAG5/00. For prior details,
see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG9/02

18/4/02

NFP

Hospital Salaried Officers Northampton Kalbarri Health
Service Enterprise Agreement 2001
(Replaces & Cancels previous HSO Northampton/
Kalbarri … Agreement No. PSAAG40/00. For prior
details, see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG28/02

18/4/02

NFP

Hospital Salaried Officers North Midlands Health
Service Enterprise Agreement 2001
(Replaces & Cancels previous HSO North Midlands
… Agreement No. PSAAG41/00. For prior details,
see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG9/02

18/4/02

NFP

Hospital Salaried Officers Peel Health Services
Board Enterprise Agreement 2001
(Replaces and Cancels previous HSO Peel
… Agreement No. PSAAG4/01)

Whole of State

19 Jul., 2001 – 18 Jan., 2004..............

PSAAG2/02

24/1/02

NFP

Hospital Salaried Officers Perth Dental Hospital
Enterprise Bargaining Enterprise Bargaining

HSOA employees at Perth
Dental Hospital

23 May., 1996 – 31 Dec., 1997 ..........

PSAAG86/96

23/5/96

76

3327

Hospital Salaried Officers Perth Dental Hospital
Enterprise Bargaining Agreement 1997
(Replaces PSAAG157/96)
(Partly replaced by Perth Dental … Agreement
No. PSAAG28/99)

HSOA employees at Perth
Dental Hospital

2 Dec., 1997 – 31 Dec., 1997.............

PSAAG23/98

16/12/97

78

115

Hospital Salaried Officers Perth Dental Hospital
Enterprise Bargaining Agreement 1997 Amending
Agreement

Whole of State

7 May, 1998 - 31 May, 1998..............

PSAAG33/98

7/5/98

78

2178

Hospital Salaried Officers Quairading District
Hospital Enterprise Agreement 2001
(Replaces & Cancels previous HSO Quairading …
Agreement No. PSAAG48/00. For prior details,
see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG29/02

18/4/02

NFP

Hospital Salaried Officers Ravensthorpe Health
Service Enterprise Agreement 2001
(Replaces & Cancels previous HSO Ravensthorpe …
Agreement No. PSAAG42/00. For prior details,
see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG7/02

18/4/02

NFP

Hospital Salaried Officers Royal Perth Hospital
Enterprise Bargaining Agreement 1996

HSOA employees of Royal
Perth Hospital

23 May, 1996 - 31 Dec., 1997............

PSAAG94/96

23/5/96

76

Hospital Salaried Officers Southern Cross District
Health Service Enterprise Agreement 2001
(Replaces and Cancels previous HSO Southern
Cross … Agreement No. PSAAG11/00. For prior
details, see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG8/02

18/4/02

NFP

Hospital Salaried Officers South West Health Service
Enterprise Agreement 2001
(Replaces and Cancels the following:
HSO Bunbury … Agreement No. PSAAG15/00;
HSO Collie Health … Agreement No. PSAAG14/00;
HSO Donnybrook/Balingup … Agreement
No. PSAAG12/00)
HSO Harvey Yarloop … Agreement No. PSAAG13/00;
HSO Vasse Leeuwin … Agreement No. PSAAG44/00;
& HSO Warren Blackwood … Agreement
No. PSAAG45/00;

Whole of State

20 June, 2002 – 18 Jan., 2004 ............

PSAAG41/02

26/06/02

NFP

Hospital Salaried Officers Tambellup District
Hospital Enterprise Bargaining Agreement 1996

HSOA employees of Tambellup
District Hospital

23 May, 1996 - 31 Dec., 1997............

PSAAG99/96

23/5/96

76

3542

Hospital Salaried Officers Telfer Nursing Post
Enterprise Bargaining Agreement 1996

HSOA employees of Telfer
Nursing Post

23 May, 1996 - 31 Dec., 1997............

PSAAG100/96

23/5/96

76

3552

Hospital Salaried Officers Upper Great Southern
Health Service Enterprise Agreement 2001
(Replaces and Cancels previous HSO
Upper Great … Agreement No. PSAAG19/00.
For prior details, see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG1202

18/4/02

NFP

Hospital Salaried Officers Wanneroo Hospital
Enterprise Bargaining Agreement 1996

HSOA employees of Wanneroo
Hospital

23 May, 1996 - 31 Dec., 1997............

PSAAG103/96

23/5/96

76

3584

Hospital Salaried Officers Warburton Range Hospital
Enterprise Bargaining Agreement 1996

HSOA employees of Warburton
Range Hospital

23 May, 1996 - 31 Dec., 1997............

PSAAG104/96

23/5/96

76

3594

Hospital Salaried Officers Nickol Bay Hospital
Enterprise Agreement 1999 No. PSAAG39/00
(Replaced & Cancelled by HSO West Pilbara …
Agreement No. PSAAG18/02. For prior details,
see Vol. 81, Part 2)

Hospital Salaried Officers Peel Health Services Board
Enterprise Agreement 2000 No. PSAAG4/01
(Replaced by HSO Peel … Agreement
No. PSAAG2/02)

Hospital Salaried Officers Roebourne District
Hospital Enterprise Agreement 1999 No. PSAAG43/00
(Replaced & Cancelled by HSO West Pilbara …
Agreement No. PSAAG16/02. For prior details,
see Vol. 81, Part 2)
3490

Hospital Salaried Officers Vasse Leeuvin Health Board
Enterprise Agreement 1999 No. PSAAG44/00
(Replaced and Cancelled by HSO South
West … Agreement 2001 No. PSAAG41/02.
For prior details, see Vol. 81, Part 2)
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Hospital Salaried Officers Warren Blackwood Health
Service Enterprise Agreement 1999 No. PSAAG45/00
(Replaced and Cancelled by HSO South West …
Agreement 2001 No. PSAAG41/02. For prior details,
see Vol. 81, Part 2)
Hospital Salaried Officers – Western Australian
Government Health Industry Enterprise Bargaining
Framework Agreement 1996

HSOA employees of
Health Services

11 Apr., 1996 - 31 Dec., 1997............

PSAAG116/96

22/5/96

76

3615

Hospital Salaried Officers Western Health Service
Enterprise Agreement 2001
(Replaces & Cancels previous HSO Western …
Agreement No. PSAAG49/00. For prior details,
see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG18/02

18/4/02

NFP

Hospital Salaried Officers West Kambalda Nursing
Post Enterprise Bargaining Agreement 1996

HSOA employees of West
Kambalda Nursing Post

23 May, 1996 - 31 Dec., 1997............

PSAAG106/96

23/5/96

76

Hospital Salaried Officers West Pilbara Health Service,
Nickol Bay Hospital Enterprise Agreement 2001
(Replaces & Cancels HSO Nickol Bay
… Agreement No. PSAAG39/00)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG3/02

18/4/02

NFP

Hospital Salaried Officers West Pilbara Health Service,
Roebourne District Hospital Enterprise Agreement 2001
(Replaces & Cancels HSO Roebourne District …
Agreement No. PSAAG43/00)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG16/02

18/4/02

NFP

Hospital Salaried Officers West Pilbara Health Service,
Wickham District Hospital Enterprise Agreement 2001
(Replaces and Cancels HSO Wickham … Agreement
No. PSAAG46/00)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG22/02

18/4/02

NFP

Hospital Salaried Officers Wooroloo District Hospital
Enterprise Bargaining Agreement 1996

HSOA employees of Wooroloo
District Hospital

23 May, 1996 - 31 Dec., 1997............

PSAAG111/96

23/5/96

76

Hospital Salaried Officers Wyalkatchem-Koorda and
Districts Hospital Enterprise Agreement 2001
(Replaces & Cancels previous HSO Wyalkatchem …
Agreement No. PSAAG10/00. For prior details,
see Vol. 81, Part 2)

Whole of State

16 Apr., 2002 – 18 Jan., 2004 ............

PSAAG6/02

18/4/02

NFP

Hospital Salaried Officers Yalgoo
Health Services Enterprise Agreement
1999
(Replaces and Cancels previous HSO
Yalgoo … Agreement No. PSAAG86/98.
For prior details, see Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001.............

PSAAG47/00

19/5/00

80

2603

Hostel Supervisory Staff Agreement 1980

Government Officers employed
by the Country High School
Hostels Authority

1 Feb., 1980 - 31 Jan., 1983 ...............

AG15/1980

28/11/80

61

138

3904

Hospital Salaried Officers Wickham District Hospital
Enterprise Agreement 1999 No. PSA AG46/2000.
(Replaced and Cancelled by HSO West Pilbara …
Agreement No. PSAAG22/02. For prior details,
see Vol. 81, Part 2)
3957

Insurance Commission of Western Australia Enterprise
Bargaining Agreement 2000-2002 No. PSAAG55/00
(Replaced by Government Officers (Insurance Commission of Western Australia) General Agreement 2002
No. PSAAG63/02. For prior details, see Vol. 82, Part 2)
Job Skills Trainee Agreement

Whole of State

9 Sept., 1993 - 8 Sept., 1994 ..............

PSAAG2/1993

20/9/93

73

2684

Kalgoorlie-Boulder Health Service Board AMA
Medical Practitioners Industrial Agreement 1999
(Replaces PSAAG14/95 and PSAAG64/98)

Whole of State

24 Sept., 1999 – 30 June, 2001 ..........

PSAAG33/99

24/9/99

79

2870

Kimberley College of TAFE Public Service and
Government Officers’ Agency Specific Agreement 2003
(Replaces previous Kimberley College … Agreement 2000
No. PSAAG74/00. For prior details, see Vol. 82, Part 2)
Government Officers’ Enterprise Agreement 2000

Whole of State

1 Jan., 2003 - 31 Dec., 2004 ..............

PSAAG60/02

22/1/03

NFP

Kimberley Health Service AMA Medical Practitioners
Industrial Agreement 1999
(Replaces PSAAG14/95 and PSAAG64/98)

Whole of State

24 Sept., 1999 – 30 June, 2001 ..........

PSAAG34/99

24/9/99

79

2885

Landcorp Enterprise Agreement 2000
(Cancels and Replaces previous Landcorp … Agreement
1998 No. PSAAG89/99. For prior details, see Vol. 80,
Part 2)

Whole of State

7 Dec., 2000 – 6 Dec., 2002...............

PSAAG65/00

7/12/00

81

135

Legal Aid Commission of Western Australia Agency
Specific Agreement 2002
(Replaces previous Legal Aid … Agreement 1999
No. PSG AG41/99. For prior details, see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2004 ..............

PSAAG67/02

20/2/03

NFP

Law Reform Commission of Western Australia
(Enterprise Bargaining) Agreement 1996

Law Reform Commission

6 Aug., 1996 - 30 June, 1997 .............

PSAAG143/96

21/8/96

76

3627

Legal Aid Commission of Western Australia In-House
Practice Solicitors’ Enterprise Agreement 1999
(Replaces previous Legal Aid … Agreement
No. PSAAG4/96. For prior details, see Vol. 79, Part 2)

Whole of State

7 Dec., 1999 – 6 Dec., 2001...............

PSG AG42/99

10/12/99

80

123

Library and Information of Western Australia (LISWA)
Enterprise Bargaining Agreement 1996

Library Board of Western
Australia

28 May, 1996 - 28 Sept., 1997 ...........

PSAAG2/96

28/5/96

76

1881

Karratha College Enterprise Agreement1996
No. PSG AG15/96
(Cancelled by the following:
Gardeners (Government) … Agreement,
Cleaners and Caretakers (Government) …
Agreement and Catering Employees
… Agreement Nos. AG100/02, AG101/02
& AG106/02. For prior details, see
Vol. 82, Part 1)
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Lotteries Commission of Western Australia Agency
Specific Agreement 2003
(Replaces previous Lotteries Commission … Agreement
No. PSAAG20/99. For prior details, see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 – 30 June, 2004 ..............

PSAAG14/03

14/03/03

NFP

Lower Great Southern Health Service Board AMA
Medical Practitioners Industrial Agreement 1999

Whole of State

24 Sept., 1999 – 30 June, 2001 ..........

PSAAG32/99

24/9/99

79

Main Roads Western Australia Agency Specific
Agreement 2003

Whole of State

7 Apr., 2003 – 31 Dec., 2004 .............

PSAAG24/03

08/04/03

NFP

Main Roads Western Australia 1994 Enterprise
Agreement

Main Roads Department
Western Australia

20 Feb., 1995 - 19 June, 1997 ............

PSAAG2/1994
& AG121/1994

20/2/95

75

586

Main Roads Western Australia – CSA Salary
Packaging Agreement 1999

Whole of State

28 May, 1999 – 27 May, 2000 ...........

PSAAG23/99

28/5/99

79

1970

Medical Practitioners (Metropolitan Health Services)
AMA Industrial Agreement 2002
(Cancels the Metropolitan Health … Agreement
No. PSAAG25/99)

Metropolitan Health Services

1 Apr., 2002 – 31 Mar., 2004.............

PSAAG39/02

23/4/02

NFP

Mental Health Services - Australia – CSA Medical
Officers and Trainee Psychiatrists - Conditions
relating to Hours of Duty, Recall and Payment
for Excess Hours of Rostered Duty

Medical Officers, Level 1
and Trainee Psychiatrists employed
by Mental Health Services
participating in rostered hours
system in hospitals

6 Feb., 1978 - 5 Feb., 1981 ................

12/1978

21/6/78

58

1045

Metrobus Salaried Officers Enterprise Bargaining
Agreement 1995

Metropolitan (Perth) Passenger
Transport Trust, Metrobus

17 Dec., 1995 - 17 Dec., 1996............

PSAAG 9/1995

17/1/96

76

686

Metrobus Salaried Officers Closedown Enterprise
Bargaining Agreement

Salaried Officers at Metropolitan
(Perth) Passenger Transport Trust

30 Nov., 1997 - 18 July, 1998 ............

PSAAG20/97

9/12/97

77

151

Metropolitan Cemeteries Board Agency Specific
Agreement 2003
(Replaces previous Metropolitan Cemeteries …
Agreement 2000 No. PSAAG58/00. For prior details,
see Vol. 80, Part 1)

Whole of State

1 Jan., 2003 – 31 Dec., 2004..............

PSAAG3/03

17/03/03

NFP

Midland College of TAFE Public Service and Government
Officers’ Agency Specific Agreement 2003
(Replaces previous Midland College … Agreement
2000 No. PSAAG77/00)

Whole of State

1 Jan., 2003 - 31 Dec., 2004...............

PSAAG52/02

14/1/03

NFP

Ministry for Culture & The Arts Enterprise
Agreement 1998

Whole of State

10 Dec., 1998 – 9 Dec., 2000.............

PSGAG12/98

12/01/99

79

477

Ministry for Culture and the Arts - Art Gallery of
Western Australia Enterprise Bargaining Agreement 1996

Whole of State

1 July., 1997 - 6 Dec., 1997 ...............

PSAAG5/97

22/8/97

77

2250

Ministry for Culture and the Arts, LISWA Service
Division Enterprise Bargaining Agreement 1997

Whole of State

1 July., 1997 - 16 Nov., 1997.............

PSGAG6/97

22/8/97

77

2270

Ministry for Culture and the Arts (Perth Theatre
Trust) Enterprise Bargaining Agreement 1997

Whole of State

1 July., 1997 - 31 July., 1998 .............

PSGAG4/97

22/8/97

77

2284

Ministry for Culture and the Arts, Arts WA Division
(Enterprise Bargaining) Agreement

Whole of State

22 Aug., 1997 - 31 Dec., 1997 ...........

PSAAG6/97

22/8/97

77

2258

Ministry for Culture and the Arts (Western Australian
Museum Division) Enterprise Bargaining Agreement

Whole of State

1 July., 1997 - 30 Sept., 1997.............

PSGAG5/97

22/8/97

77

2294

Ministry for Planning Enterprise Agreement 2000
(Replaces previous Ministry for Planning
… Agreement 1998 No.PSAAG100/98.
For prior details, see Vol. 80, Part 2)

Whole of State

22 Dec., 2000 – 31 Jan., 2002 ............

PSAAG81/00

27/12/00

81

141

Ministry of Fair Trading and CSA Enterprise
Agreement 1998
(Replaces PSAAG126/96)

Ministry of Fair Trading

14 Jan., 1999 – 13 Jan., 2001 .............

PSAAG105/98

5/2/99

79

509

Ministry of Justice Senior Officers Agreement

Senior Officers within Ministry
of Justice Juvenile Detention
Centres

11 Nov, 1997 - 10 Nov., 1989............

PSAAG18/97

1/12/97

77

3351

Ministry of the Premier & Cabinet, Enterprise
Bargaining Agreement 1998
(Replaces Office of State Administration 1996 EBA,
the Public Sector Management office and the Ministry
of the Premier and Cabinet Government Media Office
EBA 1996. (See Vol.78, Part 1)

Whole of State

4 Aug, 1998 – 3 Aug., 2000...............

PSAAG90/98

4/8/98

78

3234

Ministry of the Premier and Cabinet, Enterprise
Bargaining Agreement 1999

Ministry of the Premier and
Cabinet

25 June, 1999 – 4 Oct., 2000..............

PSAAG24/99

1/7/99

79

1971

Ministry of The Premier and Cabinet Office Ministerial
Officers Enterprise Bargaining Agreement 1999
(Replaces PSAAG158/96)

Whole of State

17 May, 1999 – 16 May, 2000 ...........

PSAAG22/99

17/5/99

79

1661

Ministry of The Premier and Cabinet, Office of the
Leader of the Opposition, Enterprise Bargaining
Agreement 1999
(Replaces PSAAG159/96)

Whole of State

8 Apr., 1999 – 7 Apr., 2001 ...............

PSAAG11/99

8/4/99

79

1087

2907

Main Roads Western Australia Enterprise
Agreement 2000 No. PSG AG1/00
(Replaces and Cancels previous Main Roads …
Agreement No. PSG AG18/96. For prior details.
See Vol. 80, Part 1)
(Cancelled by Engineering Trades Government
General Agreement 2002 No. AG2/03. For prior
details, see Vol. 82, Part 2)

Metropolitan Health Service Board AMA Medical
Practitioners Agreement 1999 No. PSAAG25/99
(Replaced by Medical Practitioners … Agreement
2002 No. PSAAG39/02. For prior details, see
Vol. 81, Part 2)

Ministry of Justice Enterprise Agreement 2000
No. PSAAG 2/01
(Replaced by Department of Justice Groupworkers
General Agreement 2002 No. PSAAG45/2002.
For prior details, see Vol. 82, Part 1)
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Ministry of the Premier and Cabinet, Public Sector
Management Office Enterprise Bargaining
Agreement 1996

Whole of State

31 Oct., 1996 - 1 Apr., 1997 ..............

PSAAG160/96

5/11/96

76

4615

Ministry of the Premier and Cabinet, Office of State
Administration Enterprise Bargaining Agreement 1996

Ministry of the Premier and
Cabinet, Office of State
Administration

28 June, 1996 - 28 June, 1997............

PSAAG142/96

12/8/96

76

3660

Ministry of the Premier and Cabinet, Government
Property Office Enterprise Bargaining Agreement 1996

Whole of State

11 Sept., 1996 - 10 Sept., 1997 ..........

PSAAG141/96

11/9/96

76

4200

Ministry of Sport and Recreation 1998 Enterprise
Agreement. (Replaces PSAAG125/96. See Vol. 78, Part 1)

Whole of State

10 Sept., 1998 – 9 Sept., 2000 ...........

PSAAG96/98

22/9/98

78

3674

National Trust of Australia (WA) Enterprise Agreement
1996 - The

National Trust of Australia (WA)

14 May, 1996 - 14 May, 1997...........

PSAAG118/96

30/5/96

76

1897

Nurses Board of Western Australia Enterprise Agreement
1998. (Replaces PSAAG151/96)

Whole of State

4 March, 1999 – 3 May, 2001 ............

PSAAG8/99

4/3/99

79

781

Office of the Auditor General Agency Specific
Agreement 2003. (Replaces previous Office of the Auditor
General … Agreement 1998 No. PSAAG59/98)

Whole of State

1 Jan., 2003 - 31 Dec., 2004 ..............

PSAAG10/02

28/2/03

NFP

Office of the Auditor General Enterprise Bargaining
Agreement 1995

Office of Auditor General

22 Apr., 1996 - 31 Dec., 1997............

PSAAG5/96

3/5/96

76

1326

Office of Director of Public Prosecutions Enterprise
Agreement 1999. (Replaces PSAAG9/96)

Whole of State

15 Apr., 1999 – 14 Apr., 2001 ...........

PSAAG13/99

15/4/99

79

1378

Office of Citizenship and Multicultural Interests
Enterprise Bargaining Agreement 2000
(Replaces and Cancels previous Office of
Multicultural … Agreement 1998 No. PSAAG57/98)

Whole of State

15 Dec., 2000 – 14 Dec., 2002...........

PSAAG67/00

15/12/00

81

149

Office of Energy’s Enterprise Agreement
1999. (Replaces PSAAG1/98)

Office of Energy

29 Jan., 1999 – 5 Feb., 2000 ..............

PSAAG5/99

11/3/99

79

1100

Office of Health Review Agency Specific
Agreement 2003
(Replaces previous Office of Health Review …
Agreement No. PSAAG1/00. For prior details,
See Vol. 82, Part 2)

Whole of State

24 Apr., 2003 – 31 Dec., 2004 ...........

PSAAG29/03

1/5/03

NFP

Office of Multicultural Interests’ Enterprise
Agreement 1998

Whole of State

21 May, 1998 - 20 May, 2000............

PSAAG57/98

21/5/98

78

2274

Office of Racing, Gaming and Liquor
Enterprise Bargaining Agreement 2000

Office of Racing, Gaming
and Liquor

21 July, 2000 – 20 July, 2002 ............

PSAAG53/00

21/7/00

80

3223

Office of Water Regulation Enterprise Bargaining
Agreement 2000
(Replaces previous Office of Water … Agreement
No. PSAAG52/98. For prior details, see Vol. 80, Part 1)

Office of Water
Regulation

25 July, 2000 – 24 July, 2002 ............

PSAAG54/00

25/7/00

80

3245

Painters’ Registration Board Enterprise Agreement 1998
(Replaces PSAAG146/96)

Whole of State.

4 Aug., 1998 – 4 Aug., 2000..............

PSAAG92/98

4/9/98

78

3695

Parliamentary Employees General Agreement 2002
(Replaces and Cancels previous Parliamentary
Employees … Agreement No. PSGAG2/01.
For prior details, see Vol. 82, Part 1)

Whole of State

16 Oct., 2002 – 31 Dec., 2003 ...........

PSAAG48/02

24/10/02

NFP

Path Centre Enterprise Agreement

Board of Management of
Path Centre

15 Nov., 1995 - 1 June, 1996 .............

PSAAG2(A)/95

15/11/95

75

3308

Perth Dental Hospital and Community Dental Services
Enterprise Bargaining Agreement 1999
(Replaces & Cancels Health Department … Agreement
1996 No. PSAAG131/96 and HSO, Perth Dental
Hospital … Agreement No. PSAAG23/97)

Metropolitan Health Service
Board

8 Sept., 1999 – 7 Sept., 2001 .............

PSAAG28/99

8/9/99

79

2941

Perth Theatre Trust (Enterprise Bargaining)
Agreement 1996

Perth Theatre Trust

1 Aug., 1996 - 1 Aug., 1998 ..............

PSG AG13/96

23/8/96

76

3681

Perth Zoo Enterprise Bargaining Agreement 1999
(Replaces Zoological Gardens Enterprise
Bargaining Agreement1996 PSAAG154/96)

Whole of State

9 Apr., 1999 – 8 Apr., 20001 .............

PSAAG12/99

9/4/99

79

1112

Public Service General Agreement 2002

Whole of State

22 Mar., 2002 – 31 Dec., 2003...........

PSAAG24/02

22/3/02

NFP

Public Service Professional Division (Mining Engineers
and Inspectors of Mines ) Salaries Agreement, 1968

Government Officers employed
as Mining Engineers and Inspectors of Mines, Mines Department
and Professional Division under
and within the meaning of the
PSA Act, 1904-1967

8 April, 1968 - 7 April, 1971..............

38/1968

22/10/68

48

718

Regional Duty Officers Agreement - Western Australian
Bush Fire Board

WA Bush Fires Board

25 Nov., 1994 - 24 Nov., 1995...........

PSAAG3/1994

7/12/94

75

117
2862

Residential Supervisors Staff Agreement 1995

Whole of State

18 Aug., 1995 – 17 Aug., 1997 ..........

PSAAG1/1995

18/8/98

78

Rottnest Island Authority Agency Specific Agreement 2003
(Replaces previous Rottnest Island … Agreement 1998
No. PSAAG4/99. For prior details, see Vol, 82, Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2004 ..............

PSAAG9/02

28/2/03

NFP

SGIC Enterprise Bargaining Agreement
1995

State Government
Insurance Commission

31 Jan., 1996 - 31 Dec., 1996.............

PSAAG11/1995

25/3/96

76

1009

Small Business Development Corporation Enterprise
Bargaining Agreement 2000-2002
(Replaces and Cancels previous Small Business
Development … Agreements No. PSAAG134/96 &
No. PSAAG34/98. For prior details, see Vol. 80, Part 1)

Whole of State

30 June, 2000 – 31 May, 2002 ...........

PSAAG51/00

30/6/00

80

3015

Social Trainers General Agreement 2002
(Replaces Disability Services … Agreement 1999
No. PSAAG14/99)

Whole of State

18 Mar., 2002 – 31 Dec., 2003...........

PSAAG26/02

17/4/02

NFP

South East Metropolitan College of TAFE Public Service
and Government Officers’ Agency Specific Agreement 2003
(Replaces previous South East Metropolitan …
Agreement No. PSAAG71/00. For prior details,
see Vol.82, Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2004 ..............

PSAAG54/02

14/1/03

NFP
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South Metropolitan College of TAFE Public Service
and Government Officers’ Enterprise
Agreement 1998
(Replaces WA Department of Training Public Service …
Agreement 1996 No. PSAAG 150/96. See Vol.78, Part 1)

South Metropolitan College of
TAFE

20 Jan., 1998 - 30 June, 2000.............

PSAAG7/98

21/1/98

78

1334

South West Development Commission Agency
Specific Agreement 2003
(Replaces South West Devolopment … Agreement
No. PSAAG62/00. For prior details, see Vol. 82, Part 2)

Whole of State

7 Apr., 2002 – 31 Dec., 2004 .............

PSAAG23/03

08/04/03

NFP

South West Regional College of TAFE Public Service and
Government Officers’ Agency Specific Agreement 2003
(Replaces previous South West Regional College …
Agreement No. PSAAG76/00. For prior details,
see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2004...............

PSAAG51/02

14/1/03

NFP

State Housing Commission (Homeswest)
1998 Enterprise Bargaining Agreement
(Replaces PSG AG17/96. See Vol.78, Part 1)

Whole of State

16 July, 1998 – 15 July, 2000.............

PSG AG7/98

16/7/98

78

3246

Technical Officer - Agricultural Instruction Staff
Agreement 1997

Whole of State

3 Sept., 1997 - 2 Sept., 1999 ..............
Amended Order No. P2/99 (S. 46 – Interpretation
of Agreement)..................................

PSAAG8/97

4/9/97

77

2346

…

2/12/99

80

189

Totalisator Agency Board of Western Australia Enterprise
Bargaining Agreement 1999

Totalisator Agency Board of
Western Australia

21 Aug., 1999 – 21 Aug., 2000 ..........

PSAAG27/99

23/8/99

79

2585

Transport Commission (Administrative, Clerical and
General) Conditions of Service Agreement

Government Officers employed
by the Commission in administrative, clerical and general
capacity

1 Jan., 1974 - 31 Dec., 1976...............

6/1974

21/3/74

54

275

WA Greyhound Racing Association Enterprise
Agreement 1996

WA Greyhound Racing
Association

14 Aug., 1996 - 30 Sept., 1997 ..........

PSAAG137/96

19/8/96

76

3712

WA Greyhound Racing Authority Agency Specific
Agreement 2003
(Replaces and Cancels previous WA Greyhound
Racing … Agreement 2000 No. PSAAG1/01. For
prior details, see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2004...............

PSAAG64/02

06/1/03

NFP

WA Sports Centre Trust Enterprise Agreement 2000
(Replaces and Cancels previous WA Sports Centre
… Agreement No. PSG AG 11/98. For prior details,
see Vol. 80, Part 1)

Whole of State

1 Dec., 2000 – 30 Nov., 2002 ............

PSG AG6/00

1/12/00

80

5458

Water and Rivers Commission (Enterprise Bargaining)
Agreement 1996

Water and Rivers Commission

1 Jan., 1996 - 31 Mar., 1997 ..............

PSAAG8/1995

18/3/96

76

1051

Water and Rivers Commission Industrial Agreement 2001
(Replaces and Cancels previous Water and Rivers …
Agreement No PSGAG8/98. For prior details, see
Vol. 80, Part 2)

Waters and Rivers Commission

17 Jan., 2001 – 16 Jan., 2003 .............

PSG AG1/01

17/1/01

81

590

Water and Rivers Commission Industrial Agreement 1999
(Replaces PSGAG8/98 insofar as the agreement applied
to employees eligible to be members of the CSA
who are employed by the Chief Executive, Waters and
Rivers Commission)

Whole of State

6 July, 1999 – 23 July, 2000 ..............

PSAAG26/99

6/7/999

79

2002

Water Corporation Redeployment Retraining and
Redundancy Agreement 1996 No. PSAAG13/1995

Whole of State

1 Jan., 1996 - 1 July, 1998 .................

PSAAG13/1995

29/8/96

76

3697

West Coast College of TAFE Public Service and
Government Officers’ Agency Specific Agreement 2003
(Replaces North Metropolitan College of TAFE …
Agreement 2000 No. PSAAG72/00. For prior details,
see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2004...............

PSAAG59/02

14/1/03

NFP

Western Australian Centre for Pathology and Medical
Research (PathCentre) Enterprise Agreement 1996

Western Australian Centre for
Pathology and Medical Research
(PathCentre)

5 Dec., 1996 - 4 Dec., 1998 ...............

PSAAG165/96

17/12/96

77

184

Western Australian Centre For Pathology and Medical
Research (PathCentre) Enterprise Agreement - 1999

Western Australian Centre for
Pathology and Medical Research
(PathCentre)

19 Oct., 1999 – 30 June, 2001............

PSAAG37/99

19/10/99

79

3377

Western Australian Coastal Shipping Commission
Retirement Age Agreement 1985

Government Officers employed by
the Coastal Shipping Commission
in an administrative, Clerical
or general capacity

1 July, 1984 - 30 June, 1985 ..............

AG1/1985

15/2/85

65

363

Western Australian Department of Training Public Service
and Government Officers’ Agency Specific Agreement
2003. (Replaces previous WA Department of Training …
Agreement No. PSAAG80/00. For prior details,
see Vol. 80, Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2004...............

PSAAG62/02

14/1/03

NFP

Western Australian Electoral Commission Enterprise
Agreement 2000
(Replaces previous WA Electoral … Agreement
No. PSAAG31/98. For prior details, see Vol. 79, Part 2)

Whole of State.

20 Apr., 2000 – 19 Apr., 2002 ...........

PSAAG20/00

20/4/00

80

State Revenue Department Enterprise Bargaining
Agreement 2000 PSG AG5/00
(Cancelled by the following:
Gardeners (Government) … Agreement,
Cleaners and Caretakers (Government) …
Agreement and Catering Employees
… Agreement Nos. AG100/02, AG101/02
& AG106/02. For prior details, see
Vol. 82, Part 1)

Valuer General’s Office Enterprise Bargaining
Agreement 1999 PSG AG3/99
(Replaces PSG AG1/98)
(Cancelled by the following:
Gardeners (Government) … Agreement,
Cleaners and Caretakers (Government) …
Agreement and Catering Employees
… Agreement Nos. AG100/02, AG101/02
& AG106/02. For prior details, see
Vol. 82, Part 1)
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Western Australian Fire Brigades Board Communications
Systems Officers Salaries Allowances and Conditions
of Service Agreement, 1985

All Government Officers Employed
by the Western Australian
Fire Brigades Board as Communications Systems Officers

20 Dec., 1985 - 20 Dec., 1988 ...........

PSAAG6/1985

20/12/85

66

152

Western Australian Industrial Relations Commission
(Associates to Members of the Commission) Enterprise
Bargaining Agreement 1998
(Replaces PSAAG161/96. See Vol. 78, Part 1)

Whole of State

18 Nov., 1998 – 17 Nov., 2000 ..........

PSAAG101/98

18/11/98

78

4834

Western Australian Institute of Technology
Overtime Agreement 1973

Government Officers employed
in a permanent and temporary
capacity by Council of WAIT

3 May, 1973 - 2 May, 1976................

15/1973

19/9/73

53

1354

Western Australian Meat Marketing Corporation
Enterprise Agreement 1996

Western Australian Meat
Marketing Corporation

31 July, 1996 - 30 Dec., 1997 ............

PSAAG147/96

8/8/96

76

3719

Western Australian Museum Enterprise
Agreement 1996

Chief Executive Officer of the
Western Australian Museum

30 Aug., 1996 - 30 Sept., 1997 ..........

PSG AG14/96

16/9/96

76

4091

Western Australian Police Service Enterprise Agreement
for Police Act Employees PSA AG8/2001
(Replaces previous Western Australian Police …
Agreement No. AG129/98. See Appendix VI for
prior details)

Whole of State

19 Sept., 2001 – 30 June, 2003 ..........
Order No. P52/2001 (S.46 – Interpretation of Agreement:- Carer’s Leave)
Order No. P1/2002 (s.46 - Interpretation
of Agreement – Travelling Allowances)
Order No. P24/2002 (s.46 – Interpretation:- Sick Leave – Reasons for
Decision Issued) ..............................

PSAAG8/01

20/10/01

NFP

…

4/4/02

82

603

15/07/02

82

2180

…

04/02/03

83

283

Western Australia Police Service Agency Specific
Agreement 2003. (Replaces previous WA Police …
Agreement No. PSAAG61/00. For prior details,
see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 – 31 Mar., 2004..............

PSAAG21/03

2/04/2003

NFP

Western Australian Public Service Traineeship
Agreement

All Public Service trainees
undertaking traineeships as part
of the Australian Traineeship
System, excluding traineeships
offered by the Public Service
Board of Western Australia
under the Public Services
Act 1979-1982

18 May, 1987 - 18 May, 1988............

PSAAG1/88

29/3/88

68

1044

Western Australian State Emergency Service
Enterprise Agreement 1996

Western Australian State
Emergency Service

6 June, 1996 - 6 Oct., 1997 ................

PSAAG124/96

6/6/96

76

1964

Western Australian Tourism Commission Enterprise
Bargaining Agreement 1999
(Replaces PSAAG10/96)

Western Australian Tourism
Commission

30 Apr., 1999 – 29 Apr., 2002 ...........

PSG AG17/99

30/4/99

79

1686

Western Australian Treasury Department Enterprise
Bargaining Agreement 1998
(Replaces PSAAG164/96. See Vol.78, Part 1)

Whole of State

6 Oct., 1998 – 5 Oct., 2000 ................

PSAAG97/98

6/10/98

78

4297

Western Potatoes Enterprise Agreement of 2000
(Replaces and Cancels previous Western Potatoes
… Agreement No. PSAAG 156/96. For prior details,
see Vol. 80, Part 1)

Western Potatoes

22 Sept., 2000 - 21 Sept., 2002 ..........

PSAAG59/00

22/9/00

80

4813

West Pilbara College of TAFE Public Service and
Government Officers’ Agency Specific Agreement 2003
(Replaces Karratha College … Agreement 2000
No. PSAAG73/00. For prior details, see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 - 31 Dec., 2004 ..............

PSAAG50/02

14/1/03

NFP

West Pilbara Health Service AMA Medical Practitioners
Industrial Agreement 2000.
(Replaces previous Western Australian Government
Health … Agreement 1998 No. PSAAG64/98 0

West Pilbara

7 Dec., 2000 – 30 June, 2001.............

PSAAG64/00

7/12/00

81

227

Work Camps Industrial Agreements

Public Service Employees at
Work Camps within the
Ministry of Justice

2 Jan., 1995 - 1 July, 1995 .................

PSAAG4/1994

6/2/95

75

397

WorkCover WA Agency Specific Agreement 2003
(Replaces previous WorkCover WA … Agreement
1999 No. PSAAG21/99. (For prior details,
see Vol. 82, Part 2)

Whole of State

1 Jan., 2003 – 31 Dec., 2004..............

PSAAG20/03

1/4/03

NFP

Worksafe Western Australia Enterprise Agreement 1999
(Replaces previous Worksafe … Agreement
No. PSAAG9/97)

Whole of State

6 Dec., 1999 – 6 Dec., 2001...............

PSAAG45/99

17/12/99

80

156

Zoological Gardens Board Administrative, Clerical and
Professional Officers Salaries,Allowances and Conditions
Agreement, 1984
(Replaced by Public Authorities Salaries Award 1986,
insofar as Clause 4 – Salaries and Salary Ranges;
Clause 5 - Annual Increments; and Clause 9 - Contract
of Service are concerned)

Government Officers employed by
the Board in administrative,
clerical or professional capacity

18 Dec., 1981 - 17 Dec., 1984 ...........

5/1984

6/3/84

64

622
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APPENDIX IX
INDUSTRIAL RELATIONS ACT 1979 - AWARDS
AFFECTED BY ORDERS MADE UNDER SECTIONS.23 & 44 (I.R. Act 1979)
Editor's Notes:

Also see Appendix V. and VII.
For amendments prior to Vol. 70 see Appendix IX, Vol. 69, Part 2.
This appendix has been amended to reflect Orders that affect/impinge on awards.
For details prior to the amendments in Vol. 80 see Appendix IX, Vol. 79, Part 2.

Award Title

Building Trades (Construction)
Award, 1987 No. R14/1978

Order Number

Date of Operation and Provisions

Reference
Vol
Page

CR259/1999 &
299/1999

13/9/99 – Completion – Site Allowance for Building site at
Wellington Street, Perth.

80

426

913A/2000

21/9/00 – Metals, Electrical and Building Trades (Wagerup
Alumina Refinery and Willodale Mine-Site) - Replaces Order
No. 1241/1995 and cancels Order Nos. 300 and 728/1996.

80

5413

909B/2000

15/11/00 – Metal, Electrical and Building Trades (Pinjarra and
Kwinana Alumina Refineries and the Huntley, Del Park and
Jarradale Mine-Sites) Construction Order – Cancelled Order No.
909A/2000.

81

139

913B/2000

15/11/00 – Metal, Electrical and Building Trades (Wagerup
Alumina Refinery and the Willowdale Mine-Site) Construction
Order – Cancelled Order No. 913A/2000.

81

140

Dampier Salt Award 1990 No.
A23/1990

1568/2001

01/07/02 – Until further order of the Commission – Dampier Salt
Limited Port Hedland Interim Award 2002

82

3223

Electrical Contracting Industry
Award, No. R22/1978

913A/2000

21/9/00 – Metals, Electrical and Building Trades (Wagerup
Alumina Refinery and Willodale Mine-Site) - Replaces Order
No. 1241/1995 and cancels Order Nos. 300 and 728/1996.

80

5413

909B/2000

15/11/00 – Metal, Electrical and Building Trades (Pinjarra and
Kwinana Alumina Refineries and the Huntley, Del Park and
Jarradale Mine-Sites) Construction Order – Cancelled Order
909A/2000.

81

139

15/11/00 – Metal, Electrical and Building Trades (Wagerup
Alumina Refinery and the Willowdale Mine-Site) Construction
Order – Cancelled Order 913A/2000.

81

140

913A/2000

21/9/00 – Metals, Electrical and Building Trades (Wagerup
Alumina Refinery and Willodale Mine-Site) - Replaces Order
No. 1241/1995 and cancels Order Nos. 300 and 728/1996.

80

5413

909B/2000

15/11/00 – Metal, Electrical and Building Trades (Pinjarra and
Kwinana Alumina Refineries and the Huntley, Del Park and
Jarradale Mine-Sites) Construction Order – Cancelled Order No.
909A/2000.

81

139

913B/2000

15/11/00 – Metal, Electrical and Building Trades (Wagerup
Alumina Refinery and the Willowdale Mine-Site) Construction
Order – Cancelled Order No. 913A/2000.

81

140

16/2/00 – 31/12/00 – Vaughan Castings (Bayswater) 1999-2000
Transfer/Redundancy Order.

80

1979

21/9/00 – Metals, Electrical and Building Trades (Wagerup
Alumina Refinery and Willodale Mine-Site) - Replaces Order
No. 1241/1995 and cancels Order Nos. 300 and 728/1996.

80

5413

15/11/00 – Metal, Electrical and Building Trades (Pinjarra and
Kwinana Alumina Refineries and the Huntley, Del Park and
Jarradale Mine-Sites) Construction Order – Cancelled Order No.
909A/2000.

81

139

15/11/00 – Metal, Electrical and Building Trades (Wagerup
Alumina Refinery and the Willowdale Mine-Site) Construction
Order – Cancelled Order No. 913A/2000.

81

140

913B/2000

Engine Drivers’ (Building and Steel
Construction) Award No. 20/1973

Metal Trades (General) Award
1966, No. 13/1965

CR37/2000
913A/2000

909B/2000

913B/2000
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Award Title

Security Officers No. A25/1981

Order Number

Date of Operation and Provisions

Reference
Vol
Page

1050/2000

1/8/2000 - Section 50 – Location Allowances – Replaces and
rescinds General Order No. 690/1999.

80

3153

722/2000

5/12/00 – Security Officers (North West Shelf Project) Order
No. 722/2000 – Replaces Security Officers (North West Shelf
Project) No. 860/1999.

80

5427

718/2001

01/07/01 - Section 50 – Location Allowances - Replaces and
rescinds General Order No. 1050/2000

81

1559

01/07/02 - Section 50 – Location Allowances – Replaces and
rescinds General Order No. 718/2001

82

1185

686/2002

(166)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

APPENDIX X
INDUSTRIAL RELATIONS ACT - AGREEMENT AFFECTED BY ORDERS MADE
UNDER SECTION 1081
(I.A. Act 1912), Section 44, 45 (I.A Act 1979) and
Section 44 (I.R. Act 1979)
Editor's Note: (1)
(2)
(3)
(3)
(4)

As of 1st March, 1980, Agreements were deemed to be Consent Awards under Section 117(f) of the Industrial Arbitration Act,
1979.
$ = Public Service Arbitrator Agreement.
This appendix has been amended to reflect Orders that affect/impinge on agreements.
For details prior to the amendments in Vol. 80, see Appendix X, Vol. 79, Part 2.
For references to registered agreements in force, refer to Appendix VI and VIII.

Industry or Calling
Brewery Craftsmen Agreement No.
C368A/1979

Order Number
C612/1991

Date of Operation and Provisions

Reference
Vol
Page

C612/1991

12/3/91 - Pending determination of No. 1724/1988 - Rates of
Pay to apply to Instrument Maker - Special Class
21/10/92 - Order No. C 612/1991 discontinued

72
72

1650
2623

Brewery Craftsmen No.37/1972 (Replaced by Agreement No.
C368A/1979)

(S1081) CR385/1977

(Disability allowance for Workers at Canning Vale)

56

62

Clerks (Building Societies Administrative and Clerical
Officers) No. 13/1974

(S1081) C345/1974

1/2/75 - Rates of Pay, Annual Leave

55

240

CR541/1980

11/6/81 - Order varied by Appeal to Full Bench No. 150/1981

61

1055

C.R.R.I.A. Iron Ore Production and
Processing Industrial Agreement
No. 10/1979

604/1995

28/7/95 - Completion - Pilbara Maintenance Work Order No.
604/1995 replaces Order No. 1676/1993

75

2626

Deckhands (Port Hedland)
Agreement No. 27/1978

C680/1988

2/6/1988 - Second Tier Wage increase for Employees of Elder
Prince Marine Services Pty. Ltd

68

1508

Direct Engineering Services (North
West Air Conditioning) Enterprise
Bargaining Agreement No.
AG146/1995

C48A/1996

21/8/95 - 20/8/97 - Direct Engineering Services (North West
Air Conditioning Housing Assistance Interpretation
Agreement No. C48A/1996

76

1199

Dredging - Cockburn Cement
(AWU) No. 22/1971

(S44) C450/1982
Appl. No. 880/1982

1/10/82 - Cockburn Cement Ltd. (Hours of Work) Order
23/12/82 - Order No. C450/1982 quashed by Full Bench

62
63

2603
6

Dredging - Merchant Service Guild
- Cockburn Cement No. 29/1972

(S44) C450/1982
Appl. No.880/1982

1/10/82 - Cockburn Cement Ltd. (Hours of Work) Order
23/12/82 - Order No. C450/1982 quashed by Full Bench

62
63

2603
6

FAL and SDA Enterprise
Agreement 1993 No. AG40/1993

C529/1993

15/12/93 - Order re cessation of industrial action and
formalisation of disciplinary matters

74

130

Gas Workers (S.E.C.) No. 6/1978

(S1081) CR12/1979

Special Payment for gas fitter Class I and rate of pay for gas
fitter's assistant
4/7/83 - Implementation of 38 hour week
22/8/83 - Definitions

59
63
63

687
1506
1837

17/9/97 – Special Payments for construction employees at the
BHP DRI-HEB Project near Port Hedland

78

1068

58

93

58
59
61

907
853
979

61
61

1815
1794

61

1299

62

1025

(S44) CR129/1983
(S44) No.382/1983
Hot Briquetted Iron Project
Agreement 1997-98
No. CR387/1997

CR387/1997

Iron Ore Production and Processing
(Cliffs Robe River)
No. 10/1979

(S1081) CR479/1977
(S1081) CR175/1978
(S1081) CR175/1978
(S44) C105/1981
Memorandum of
Agreement
(S44) CR141/1981
(S44) CR90/1981
(S44) CR325/1981
(S44) CR2/1982

Allowance for E.T.U. members
20/4/78 - Responsibility allowance for building tradesman at
Cape Lambert and Pannawonica
20/4/78 - Additional allowance for tradesmen
15/5/81 - Order re Fire Rescue Unit Vehicle
30/9/81 - Rates payable to shunter/observer whilst under
tuition.
5/11/81 - Wage for Apron Feeder Train Loader
10/11/80, 18/1/80, 11/5/81 - Wages payable to qualified cooks
and horticultural tradesman
21/8/81 - Rate of wage and provision of basic tools for
Linesman "A" class
(167)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENT AFFECTED BY ORDERS MADE UNDER SECTION 108I
(I.A. Act 1912), Section 44, 45 (I.A. Act 1979) and Section 44 (I.R. Act 1979)—continued
Industry or Calling

Order Number
(S44) CR89/1981
(S44) 43/1982
(S44) 43/1982
(S44) CR417/1981
Order No.CR417/1981
(S44) CR9/1982
Order No.CR9/1982
Appeal No.341/1982
(S44) CR43B/1982
(S44) CR517/1982
(S44) CR413/1984
(S44) CR134/1984
(S44) C277/1984
1613/1987
634/1988

Iron Ore Production and Processing
(Hamersley Iron Pty Ltd) Industiral
Agreement No. 28/1977

604/1995

Printing (Suburban and Free
Newspapers) Agreement

1645/1988

Date of Operation and Provisions
13/11/81 – Wage rates for Townsite Serviceman
3/3/82 – Order re watering and spraying to be conducted on a
night shift
6/4/82 - Order No. C43/1982 dated March 26, 1982 cancelled
19/3/82 - Special rates and provisions for employees at Cape
Lambert
17/5/82 - Order quashed by appeal to Full Bench No.279/1982
29/3/82 - Additional payments
10/6/82 - Order quashed by Appeal to Full Bench
No.341/1982
29/3/82 - Allowances for extraneous responsibilities
17/9/82 - Wages
9/12/82 - Disability grouping for employees employed in the
fabrication workshop at Pannawonica
6/3/84 - Australian Workers of employees engaged in
transporting people and/or materials at Pannawonica
27/7/84 - Car and Wagon Examiners to be paid Group 1
Disability
Allowance Procedure for contractors on the Cape Lambert Site
22/6/88 - Meal Allowance for employees of Robe River Iron
Associates employed as Car & Wagon examiners, shunters or
trainee observers for each shift
28/10/1988 - Quashing of Order No. 1613/1987

Reference
Vol
Page
62

165

62
62

453
1023

62
62
62

757
1125
1035

62
62
62

1479
1479
2599

63

227

64

375

64
64

1655
1634

68
68

1570
2667

28/7/95 – Completion – Pilbara Maintenance Work Order No.
604/1995 replaces Order No. 1676/1993

75

2626

23/12/88 - 23/12/89 - Community Newspapers (Printing)
Superannuation Order for the employees of Community
Newspapers 1985) Ltd

69

681

Salaried Staff (Non-Academic)
W.A.I.T. No. 17/1979

(S44) CR230/1979

31/3/80 – Rates of pay for librarians

60

810

RCR Tomlinson Ltd (Perth
Foundry) Enterprise Agreement
1998 No. AG253/1998

CR37/2000

16/2/00 – 31/12/00 – Vaughan Castings (Bayswater) 19992000 Transfer/Redundancy Order

80

1979

St John Ambulance Australia
Enterprise Agreement 1995

C404/1996

Commencement - Completion - St John Ambulance Australia
Memorandum of Agreement 1997 No. C404/96

77

2049

Western Australian Police Service
Enterprise Agreement for Public
Service Officers 1996 No. PSA
AG119/1996

P35/1996

24/10/96 - 23/10/97 - Conditions for Shift Workers in the
Police Computing and Information Management Branch –
Operations Section

76

4661

Work Camps Industrial Agreement
No. PSA AG4/1994

P53/1997

15/6/97 – 31/12/97 – Variation to the Ministry of Justice
Enterprise Agreement 1995 No. PSA AG6/1995

78

441

Zoological Gardens
(Operations Employees) Enterprise
Bargaining Agreement 1996 No.
AG340/1996

C159/1997

23/3/1997 - Performance Criteria/Competency Standards for
the Perth Zoo Horticultural Career Structure 1997

77

1755
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APPENDIX XI
COAL INDUSTRY TRIBUNAL
AWARDS IN FORCE
Editor’s Note

For all amendments, references to cancelled or replaced awards prior to Vol. 82, see Appendix XI, Vol. 81, Part 2.
Title

Colliery Managers (Long Service
Leave)

Colliery Staff

Deputies

Area
Governed
South West Land
Division

South West Land
Division

South West Land
Division

Date of
Operation

No. of
Award

Date
Delivered

27 July 1956 to 26 July 1961
Amended Order No. 28/1960
Order No. 32/1961
Order No. 23/1964 (Additional
Classifications)

19/1956

27/7/56

Reference
Vol.
Page
36
379

...
...
...

8/2/61
21/6/61
12/6/64

41
41
44

186
430
241

Order No. 1/1972
Order No. 23/1975
Order No. 11/1984
Order No. 10/1984

...
...
...
...

7/3/72
15/10/75
7/11/84
7/11/84

52
55
64
64

335
1649
2204
2205

18 Nov. 1990 to 17 Nov. 1991
Amended Order No. 6/1991
Order No. 10/1991
Order No. 33-35/1991
Order Nos. 36-39/1991
Order No. 23/1991
Order No. 10/1992
Order No. 17/1992
Order No. 5/1992
Order No. 1/1993

14/1990

9/11/90

70

4497

...
...
...
...
...
...
...
...
...

27/6/91
27/6/91
25/11/91
24/3/92
24/3/92
19/5/92
22/10/92
4/11/92
15/4/93

71
71
72
72
72
72
72
72
73

2222
2432
646
1199
2937
2966
2966
2968
1397

18 Nov. 1990 to 17 Nov. 1991
Amended Order No. 11/1991
Order Nos. 36-39/1991
Order No. 22/1991
Order No. 10/1992
Order No. 17/1992
Order No. 20/1992

16/1990

9/11/90

70

4485

...
...
...
...
...
...

27/6/91
24/3/92
23/3/92
19/5/92
22/10/92
4/11/92

71
72
72
72
72
72

2222
1199
2934
2966
2966
2952

Deputies (Superannuation)

South West Land
Division

1 Oct. 1987

23/1987

13/10/87

67

2158

Engine-drivers

Coal Mining
Industry in SouthWest Land
Division. (For
Amendments prior
to Order No. 7/1974,
see Vol.54, Part 1)

27 Oct. 1954 to 26 Oct. 1957
Amended Order No. 7/1974
Order No. 8/1974
Order No. 5/1976

61/1954

27/10/54

34

516

...
...
...

31/5/74
31/5/74
24/2/76

54
54
56

979
980
310

South West Land
Division

7 Dec. 1955 to 6 Dec. 1960
(Consolidated)
Amended Order No. 27/1958
Order Nos. 2 and 3/1959
Order No. 43/1961
Order Nos. 25, 26, 28, 30 and
31/1966
Order No. 38/1966
Order No. 8/1972
Order No. 21/1973

106/1955

7/12/55

35

912

...
...
...
...

17/12/58
24/6/59
2/8/61
17/6/66

38
39
41
46

797
311
110
1002

...
...
...

14/2/69
7/3/72
13/4/73

49
52
53

162
645
751

Engine-drivers (Long Service
Leave)

(169)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COAL INDUSTRY TRIBUNAL—AWARDS IN FORCE—continued
Area
Governed

Date of
Operation

No. of
Award

Date
Delivered

29 Sept. 1 988
Amended Order No. 31/1989

29/1988

1/9/88

Reference
Vol.
Page
69
174

...

28/3/90

70

1991

South West Land
Division

1 Oct. 1987 and 6 Oct. 1990

25/1987

12/7/88

68

345

Engineering (Western Collieries
Ltd - Special Conditions of
Employment)

South West Land
Division

29 Sept. 1988
Amended Order No. 8/1989
Order No. 31/1989

29/1988

29/9/88

69

174

...
...

14/5/89
28/3/90

69
70

2880
1991

Engineers

Whole of State ......

5/1991

7/5/91

71

2210

...
...
...
...
...
...
...

25/11/91
24/3/92
19/5/92
14/7/92
14/7/92
16/2/94
16/2/94

72
72
72
72
72
74
75

646
1199
2966
2953
2953
1137
755

Title
Engineering (Griffin Coal Mining
Company - Special Conditions of
Employment)

South West Land
Division

Engineering (Superannuation)

Miners

Mining (Superannuation)

Whole of State ......

South West Land
Division

5 May, 1991 - 4 May, 1992
Amended Order No. 33-35/1991
Order Nos. 36-39/1991
Order No. 10/1992
Order No. 7/1992
Order No. 14/1992
Order No. 3/1993
Order No. 3/1993
9 September 1990
Amended Order No. 4/1991
Order No. 19/1991
Order No. 21/1991 & 2/1992
Order No. 10/1992
Order No. 17/1992
Order No. 22/1992
Order No. 4/1993
Order No. 3/1993
Order No. 3/1993

12/1990

5/9/90

72

2921

...
...
...
...
...
...
...
...
...

7/5/91
20/8/91
19/2/92
19/5/92
22/10/92
4/11/92
15/4/93
16/2/94
16/2/94

72
72
72
72
72
72
73
74
75

2965
2954
2955
2966
2966
2967
1398
1137
755

1 Oct. 1987

23/1987

13/10/87

67

2158
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APPENDIX XII
COAL INDUSTRY TRIBUNAL
AGREEMENTS IN FORCE
Editor’s Note

For all amendments, references to cancelled or replaced awards prior to Vol. 82, see Appendix XII, Vol. 81, Part 2.

Title, Industry
or Calling

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Vol.

Reference
Page

Collie District Deputies (Smelter
Coal Supply) Industrial Relations

South-West Land
Division

3 Oct., 1984

3/10/84

64

2069

Colliery Staffs (Smelter Coal
Supply) Industrial Relations

South-West Land
Division

3 Oct., 1984

3/10/84

64

2069

Ewington Agreement

Civilworks at
Ewington Mine

24 Nov., 1995

20 of 1995

24/11/95

76

608

Griffin Coal Mining Limited Night
Shift (Muja)Operations – Deputies
Agreement 1987

South-West Land
Division

19 Oct., 1987

36 of 1987

18/12/87

68

350

Griffin Coal Mining Company Ltd
Night Shift (Muja) Operations –
Engineers Agreement 1987

South-West Land
Division

19 Oct., 1987

27 of 1987

18/12/87

68

358

Griffin Coal Mining Limited Shift
(Muja) Operations - Staff
Agreement 1987

South-West Land
Division

18 Dec., 1987

35 of 1987

18/12/87

68

351

Griffin Coal (Production)
Enterprise Agreement 1996-2001

Griffin Coal Mining
Co. Collie Basin Coal

1 Jul., 1996

7 of 1997

16/9/97

77

3517

Metal Trades (Smelter Coal Supply)
Industrial Relations

South-West Land
Division

3 Oct., 1984

3/10/84

64

2069

Miners (Smelter Coal Supply)
Industrial Relations

South-West Land
Division

3 Oct., 1984

3/10/84

64

2069

Wesfarmers Coal/AMWU
Employment Agreement

Wesfarmers Coal
Limited

13 Dec., 1999 – 30 June, 2000

15 of 1999

20/12/99

80

294

Wesfarmers Coal/CMIU Reduction
of Short Term Absences Agreement

Wesfarmers Coal
Limited

1 Nov., 1999 – 31 Dec., 2000

1 of 2000

31/3/2000

80

2760

Wesfarmers Coal/Coal Miners’
Union – Short Fixed Term
Employees Agreement No. 2

Wesfarmers Coal
Limited

1 Jan., 2000 – 31 Dec., 2001

14 of 1999

25/11/99

80

295

Wesfarmers Coal/Coal Miners’
Union -Short Fixed Term
Employees Agreement

Wesfarmers Coal
Limited

20 July 1999

4 of 1999

20/7/99

79

2274

Wesfarmers Coal/Coal Miners’
Union -Short Fixed Term
Employees Agreement No. 3

Wesfarmers Coal
Limited

1 Nov., 2000 – 3 Mar., 2001

6 of 2000

1/11/00

80

5699

Wesfarmers Coal Limited
(Collieries Staff Association)
Agreement 1999-2001
(Replaces & Cancels Western
Collieries Ltd (Staff) Agreement
1995 No. 6/1995 and Western
Colleries (Staff) Agreement 1997
No. 10/1996)

Wesfarmers Coal
Limited

10 Aug., 1999 - 20 Aug., 2001
No. 1593/2001 (Wesfarmers
Premier Coal Limited ceased to
be party to the Agreement

6 of 1999
…

10/8/99
26/9/01

79
81

2677
2562

(171)
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COAL INDUSTRY TRIBUNAL—AGREEMENTS IN FORCE—continued
Title, Industry
or Calling

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Vol.

Reference
Page

Wesfarmers Coal Limited
Enterprise Agreement – Operations
1998
(Replaces Wesfarmers Coal Limited
Enterprise Agreement – Operations
1996)

Wesfarmers Coal
Limited

21 December 1998

2 of 1998
&
5 of 1998

21/12/98

79

345

Wesfarmers Coal Limited
(Maintenance) Enterprise
Agreement 2001
(Replaces Wesfarmers Coal Limited
Enterprise Agreement –
Maintenance – 1998-2001 No.
4/1998)

Wesfarmers Coal
Limited

14 Jan., 2001 – 10 Jan., 2004

3 of 2001

23/02/01

81

1069

Wesfarmers Coal Limited
(Maintenance) Progress 2000
Agreement

Wesfarmers Coal
Limited

27 Aug., 2000 - until altered,
superseded or cancelled by the
agreement of the two parties

4 of 2001

23/02/01

81

1079

Western Collieries Enterprise
Agreement 1992

Whole of State

14 July 1992

11 of 1992

14/7/92

72

2934

Western Collieries Enterprise
Agreement —Maintenance

Whole of State

28 Apr., 1996
Amended Order No. 8/1998
(Interpretation of Agreement
No. 1346/1998 (S.41(7) –
Notice of Retirement –
Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers – Western Australian
Branch)

12 of 1996

16/12/96

78

552

…

13/7/98

78

3597

…

20/8/98

78

3342

11 of 1996

16/12/96

78

555

Western Collieries Ltd Enterprise
Agreement —Operations

Whole of State

6 May 1996
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APPENDIX XIII
RAILWAY CLASSIFICATION BOARD
AWARDS IN FORCE
Editor's Notes:

For amendments, references to cancelled or replaced awards prior to Vol. 81, see Appendix XIII, Vol. 80, Part 2.

Title

Area Governed

Date of Operation

Railway
Officers Award
1985

All officers employed by
the Commission in
Western Australian
Government Railways
except the
Commissioner,
members of The Senior
Officers Branch of The
Western Australian
Division of The
Australian Transport
Officers' Federation,
Members of The W.A.
Branch of The
Association of Railways
Professional Officers of
Australia members of
The Western Australian
Branch of the
Association of
Professional Engineers,
Australia who are
ineligible to be members
of The W.A Railway
Officers Union

12 Feb., 1985 to 12 Feb., 1988
Amended Order No. R.C.B. 1/1985 (Away from Home &
Meal Allowances, District Allowance)
Order No. RCB 2/1985 (Rates of Pay)
Order No. RCB 3/1985 (Shift Work Allowance)
Order No. RCB 4/1985 (Away from Home &
Meal Allowances)
Part II, Division 3 (State Wage Decision,
Minimum Wage)
Order No. RCB5/1985 (Shift Work, Rates of
Pay)
Order No. RCB1/1986 (Interpretations, Shift
Work Allowances, Annual Leave Bonus,
Bereavement Leave, Away From Home &
Meal Allowances, Transfer Allowance, Free
Passes, Privilege Tickets etc, Temporary
Clerks, Rates of Pay, Railway Construction
etc Work)
Order No. RCB2/1986 (Hours of Duty)
Part 2, Division 3 (State Wage Decision,
Minimum Wage)
Order No. RCB11/1986 (Away from Home and
Meal and Allowances, Buffer Allowance)
Order No. RCB2/1987 (Hours of Duty,
Overtime, Annual Leave, Away From Home
and Meal Allowances, Payment of Salaries,
Schedule B – Office Hours - Head and District
Offices, Schedule - Credit Day Roster
Working - Head and District Offices)
Order No. RCB1/1987 (Railway Construction
Etc. Work)
Section 51 (State Wage Decision, Minimum
Wage)
Order No. RCB3/1987 (Away from Home
Allowance, District Allowances, Rates of Pay)
Order No. RCB 5/1987 (Shift Work Allowance,
Salary Tables)
Order No. RCB 6/1987 (Away from Home and
Meal Allowance)
Order No. RCB 4/1987 (Second Tier Wage
Increase - Temporary Clerks, Rates of Pay,
Railway Construction etc. Work)
Part II, Division 3 (State Wage Decision,
Minimum Wage)
Order No. RCB 6/1988 (Temporary Clerks,
Rates of Pay, Railway Construction etc.
Work)
Order NO. RCB 7/1988 (Shift Work Allowances,
Away from Home & Meal Allowances
Order No. RCB 8/1988 (Away from Home
Allowance)
Order No. RCB 5/1988 (Shift Work Allowance)
Order No. RCB 3/1988 (Away from Home
Allowance)
Order No. RCB 4/1988 (Shift Work Allowances)
Order No. RCB 9/1988 (District Allowance)
Order No. RCB 1/1989 (Railway Construction
Work etc)
Order No. RCB 2/1989 (Shift Work Allowances)
RCB 3/1989 (Away From Home & Meal
Allowances)

(173)

No. of
Award

Date
Delivered

Reference
Vol.
Page

RCB A1/1985

18/2/85

65

606

...

24/4/85

65

692

...
...
...

13/8/85
3/8/85
1/11/85

65
65
65

2104
2105
2105

…

27/11/85

66

4

...

26/11/85

66

65

...

26/2/86

66

603

...
…

26/2/86
9/7/86

66
66

605
1139

...

8/12/86

67

75

...

5/3/87

67

567

…

15/3/87

67

367

...

24/4/87

67

435

...

28/5/87

67

895

...

21/8/87

67

1600

...

19/1187

67

2299

...

9/2/88

68

846

…

24/3/88

68

949

...

3/9/88

68

2820

...

10/11/88

68

3061

...

10/11/88

68

3061

...
...

5/8/88
8/6/88

68
68

2084
1477

...
...
…

8/6/88
16/3/89
16/3/89

68
69
69

1477
1126
1127

...
...

16/3/89
17/8/89

69
69

1127
2743

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
RAILWAY CLASSIFICATION BOARD—AWARDS IN FORCE—continued
Title

Area Governed

Date
Delivered

Reference
Vol.
Page

...

4/12/89

70

455

...

5/1/90

70

486

...

23/3/90

70

1542

...

23/3/90

70

1543

...

28/3/90

70

1612

...

14/6/90

70

2355

...

2/7/90

70

2805

...

16/7/90

70

2949

...
...

3/10/90
3/10/90

70
70

4095
4095

...
...

13/11/90
26/2/91

70
71

4409
727

...
...

26/5/86
26/5/86

71
71

2137
2137

...

6/5/86

71

2138

...
...

23/9/91
23/9/91

71
71

2588
2588

...
…

23/9/91
21/11/91

71
71

2591
3274

...

31/1/92

72

191

...

7/1/92

72

349

...
...

6/3/92
6/3/92

72
72

558
628

...

29/5/92

72

1354

...

16/6/92

72

1709

...

28/1/93

73

500

...
...
...

14/5/93
20/12/93
25/1/94

73
74
74

1680
178
198

...

1/3/94

74

803

No. of
Award

Date of Operation

Order No. RCB 4/1989 (R) (General Provisions,
Conditions of Employment, Leave Provisions,
Allowances, Salaries, Schedules)
Order No. R 1/1989 (Shift Work Allowances, On
Call Allowance, District Allowance)
Order No. R 1/1990 (Away from Home & Meal
Allowances)
Order No. R 2/1990 (Railway Construction Etc
Work)
Correction Order No. RCB 4/1989 (R) (Sunday
Work, Annual Leave, Rates of Pay,
Temporary Clerks, Railway Construction etc
Work, Schedule B - Arrangement, Schedule D
- Transitional Provisions - Broadbanding of
Salaries)
Order No. R3/1990 (R2) (Arrangement,
Interpretations, Hours of Duty, Reserved
(Deleted), Part-time Employment, Shift Work
Allowances, Rates of Pay, Temporary Clerks,
Railway Construction Work Etc, Schedule B –
Credit Day Roster Working, Arrangements,
Schedule D - Transitional Provisions –
Broadbanding of Salaries)
Order No. R4/1990 (Away from Home & Meal
Allowance)
Correcting Order R3/1990 (R2) (Rates of Pay,
Schedule D - Transition Provisions –
Broadbanding of Salaries)
Order No. R5/1990 (On Call Allowance)
No. R6/1990 (Away from Home & Meal
Allowances)
Order No. R7/1990 (District Allowance)
Order No. R9/1990 (Arrangement,
Interpretations, Promotions & Transfer,
Advertising and Filling of Vacancies)
Order No. RCB9/1986 (District Allowance)
Order No. RCB6/1986 (Away From Home and
Meal Allowances, Transfer Allowance)
Order No. RCB10/1986 (Shift Work
Allowances)
Order No. R1/1991 (Lodging Allowance)
Order No. R2/1991 (Part-Time Employment
Transfer Allowance)
Order No. R3/1991 (District Allowance)
Order No. RCB4/1991 (Railway Construction
Work Etc.)
Order No. 1752/1991 (Section 51 - State Wage
Decision - State Wage Principles)
Order No. R8/1990 (State Wage Case - June
1991 Wage Adjustment - Arrangement, State
Wage Principles, Participation & Workplace
Change, Fixed Term, Contracts, Rates of Pay,
Temporary Clerks, Railway Construction Etc
Work, Schedule D - Traditional Provisions –
Broadbanding of Salaries)
Order R1/1992 (Shift Work Allowance)
Order No. RCB CR8/1991 (No Variation –
Introduction of Change, Schedule E – Staff
Review Committee)
Order No. R3/1992 (No Variation – Introduction
of Change)
Order No. R4/1992 (On-Call Allowance, Away
From Home and Meal Allowance)
Order No. R5/1992 (Away From Home and Meal
Allowance)
Order No. R1/1993 (Long Service Leave)
Order No. R2/1993 (Payment of Salaries)
Order No. 1457/1993 (Section 51 - State Wage
Decision - State Wage Principles)
Order No. R4/1993 (Away From Home and Meal
Allowances)
(174)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
RAILWAY CLASSIFICATION BOARD—AWARDS IN FORCE—continued
Title

Area Governed

Date
Delivered

Reference
Vol.
Page

...

30/12/94

75

23

...

8/2/95

75

524

...

17/3/95

75

1738

...

14/3/96

76

911

...
...

17/6/96
17/6/96

76
76

2470
2471

...

15/7/96

76

2797

...

7/8/96

76

3368

...

29/11/96

76

4996

…

13/11/97

77

3177

...

21/11/97

77

3516

...

22/11/97

77

3079

...

10/12/97

78

551

...
...

11/12/97
16/4/98

78
78

551
1927

...

12/6/98

78

2579

…

17/07/98

78

2999

…

6/7/99

79

1847

…

18/6/99

79

2073

…

17/7/00

80

3379,
3889

No. of
Award

Date of Operation

Order No. 985/1994 (Section 51 - State Wage
Decision - State Wage Principles)
Order No. R1/1994 (Arrangement, Schedule E –
Ten Week Roster Provisions For Electric
Control Operators, Schedule F - Three Week
Roster Provisions For Computer Operators)
Order No. R2/1994 (Away From Home and Meal
Allowances, Railway Construction Etc. Work)
Order No. 1164/1995 (Section 51 - State Wage
Decision - State Wage Principles December
1994 (Deleted), Statement of Principles March 1996)
Order No. R2/1996 (District Allowances)
Order No R1/1996 (Away from Home and Meal
Allowances, Railway Construction etc., Work)
No. 693(1)/1996 (Variation pursuant to
Industrial Relations Legislation Amendment
and Repeal Act, 1995 - Arrangement
Resolution of Dispute Requirements,
Reserved (Deleted))
Order No. 915/1996 (Section 51 - State Wage
Decision - State Wage Principles March 1996
(Deleted), Statement of Principles - August
1996)
Order No. R4/1996 (Away From Home and Meal
Allowances, Railway Construction Etc. Work)
Order No. 940/1997 (Section 51 - State Wage
Decision State Wage Principles August 1996
(Deleted), Statement of Principles – November
1997)
Order No R2053/97 (S. 29, 32, 34 Labour
Relations Legislation Amendment Act 1997 –
Arrangement, Inspection by General Secretary,
Deduction of Union Subscriptions, Resolution
of Disputes Requirements, AppendixResolution of Disputes Requirements)
Order No. 2053/1997 - (S.32 Labour Relations
Amendment Act 1997 - Resolution of
Disputes Requirements - Appendix Resolution of Disputes Requirement)
Order No. R3 of 1997 (Away From Home and
Meal Allowance, Railway Construction Etc
Work)
Order No. R2 of 1997 (District Allowance)
Order No. R1 of 1998 (S.34-Labour Relations
Amendment Act 1997 - Inspection of Records
Requirements - Inspection of Records by
General Secretary)
Order No. 757/1998 (Section 51 - State Wage
Decision Statement of Principles – November
1997 (Deleted), Statement of Principles – June
1998)
Order No. 975/1998 (Section 50 – Location
Allowance)
General Order No. 609/1999 (Section 51 – State
Wage Decision – 1A – Statement of Principles
June 1998 (Deleted), Arrangement clause
(Varied), (1B – Minimum Adult Award Wage
or Minimum Adult age Clause/provision
(Varied), “rates of pay provisions” Varied by
arbitrated safety net adjustment)
Order No. R1/1999 (Away From Home and Meal
Allowances, Railway Construction Etc Work)
Order No. 654/2000 (Section 51 – State Wage
Decision - Cancels General Order No.
609/1999, IB – Minimum Adult Award Wage
or Minimum Adult Wage Clause/Provision
(Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous
ASNA Provisions incorporated into the
Awards be varied)
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Date
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Vol.
Page

…

25/7/01

81

1271,
2278

…

22/07/02

82

1369,
1887

No. of
Award

Date of Operation

General Order No. 752/2001 (Section 51 – State
Wage Decision – Cancels General Order No.
654/2000, Statement of Principles (replaced),
“rates of pay” varied by Arbitrated Safety Net
Adjustment, Minimum Adult Wage (varied))
General Order No. 797/2002 (Section 51 – State
Wage Decision – Cancels General Order No.
752/2001, Statement of Principles (replaced),
Rates of Pay)
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APPENDIX XIV
Organisation of Employees and Organisation of Employers registered
under the Industrial Relations Act, 1979.
As at 30 June, 2003
Organisation of Employees and Employers with names of the Primary Contact and Addresses.
Reg.
No.
I.R.
Act.
255

No. of
Members
EmpWorkers
loyers
139
...

260

...

263

Name of Union, Association or Organisation

Primary Contact

Registered Office

Association of Independent Schools of Western
Australia, Union of Employers (Inc)

A. Jackson

41 Walters Drive,
Herdsman Business Park,
Osborne Park 6017

126

Association of Professional Engineers, Australia
(Western Australian Branch), Organisation of
Employees

I. Johnstone

Suite 1,
12-14 Thelma Street,
West Perth 6005

...

3,240

Australian Medical Association Incorporated
The Western Australian Branch of the

P. Jennings

14 Stirling Highway,
Nedlands 6009

265

…

894

R.J. Christison

158

…

4,750

Australian Rail, Tram and Bus Industry Union of
Employees, Western Australian Branch - The
Australian Workers' Union, West Australian Branch,
Industrial Union of Workers – The

259

…

10,492

Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers - Western
Australian Branch - The

J. Ferguson

2/10 Nash Street,
Perth 6000
PO Box 8122,
Perth Business Centre,
Perth 6000
121 Royal Street,
East Perth 6004

107

21

…

D. Nissan

9

...

109

Baking Industry Employers' Association of Western
Australia
Boot Trade of Western Australia, Union of Workers,
- The

167

...

175

Breweries and Bottleyards Employees' Industrial
Union of Workers of Western Australia – The

R.J. Murphy

11/64 Bannister Road,
Canning Vale 6155

53

...

65

Brick, Tile and Pottery Industrial Union of Australia
(Union of Workers) Western Australian Branch - The
Federated

J.R. Bainbridge

14 Prospect Road,
Armadale 6112

22

960

...

Builders' Association of Western Australia (Union of
Employers) – Master

M.G. McLean

35-37 Havelock Street,
West Perth 6005

194

...

2

Building Trades Association of Unions of Western
Australia (Association of Workers)

K.N. Reynolds

27 Moore Street,
East Perth 6004

246

...

13,170

Civil Service Association of Western Australia
Incorporated – The

D.A. Robinson

445 Hay Street,
Perth 6000

20

...

111

Clothing and Allied Trades' Industrial Union of
Workers - The Western Australian

J.W. Bullock

2

...

362

Coal Miners' Industrial Union of Workers of Western
Australia, Collie - The

G.N. Wood

5th Floor,
25 Barrack Street,
Perth 6000
c/- Mineworkers
Institute, 75 Throssell
Street, Collie 6225

252

...

62

Collieries' Staff Association, Western Australian
Branch - The Australian

C.F. Pullan

45 Deakin Street,
Collie 6225

249

...

3, 902

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical
Division, W.A. Branch

W.E. Game

1st Floor,
401-403 Oxford Street,
Mt Hawthorn 6016

248

13

...

Construction Contractors Association of Western
Australian

H.S. McLeod

9/11 Airlie Street,
Claremont 6010

267

…

6,062

Construction, Forestry, Mining, and Energy Union of
Workers – The

K N Reynolds

27 Moore Street
East Perth WA 6004

16

...

0

Dental Technicians' and Employees' Union of
Workers – W.A.

D.P. Hill

8 Coolgardie Terrace,
East Perth 6004

(177)

T.P. Daly

No Current
Official

Section 71
Declarations
Reference
Vol
Page

73

2665

61

631

73

2931

73
73

231,
1918

75

2693

26 Drake Street,
Osborne Park 6017
110 Charles Street,
Perth 6000
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under the Industrial Relations Act, 1979continued
244

...

3,503

Disabled Workers' Union of Western Australia - The

G. Cassidy

82 Beaufort Street,
Perth 6000

226

386

...

Electrical Contractors' Association of Western
Australia (Union of Employers) - The

R.J. Hale

22 Prowse Street,
West Perth 6005

137

...

114

Electrical Trades Union of Workers of Australia
(Western Australian Goldfields Sub-Branch),
Kalgoorlie

No Current
Official

Suite 102,
82 Beaufort Street,
Perth 6000

233

...

881

Firefighters Union of Western Australia - United

A. Drewett

63 Railway Parade,
Mt. Lawley 6050

219

...

586

Food Preservers' Union of Western Australia,
Union of Workers – The

J.W. Bullock

5th Floor,
25 Barrack Street,
Perth 6000

164

18

...

Footwear Repairers' Association of W.A. (Union of
Employers) – The

R.K. Cann

Suite 18, 2nd Floor,
25 Walters Drive,
Osborne Park 6017

262

...

802

Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A. – The

T.P. Daly

Wellington Fair,
Cnr Wellington & Lord
Sts, Perth 6000

183

...

26

Gold and Nickel Mines Supervisors Association
Industrial Union of Workers - The Western Australian

No Current
Official

18 Sturt Pea Crescent,
Kambalda West 6444

195

...

137

Grain Handling Salaried Officers Association (Union
of Workers) - Western Australian

K. Hipfner

Room G07,
22 Delhi Street,
West Perth 6005

165

22

...

Hairdressers' Association of Western Australia
Industrial Union of Employers - Master

T.R. Viljoen

3 Canham Way,
Orelia 6167

131

276

...

Hairdressers' Industrial Union of Employers of W.A.
- The Master Ladies'

L.J. Marshall

11th Floor,
International House,
26 St George’s Terrace,
Perth 6000

42

...

115

Hairdressers' and Wigmakers' Employees' Union of
Workers - The West Australian

J.W. Bullock

5th Floor,
25 Barrack Street,
Perth 6000

189

...

3,202

Hospital Salaried Officers Association of Western
Australia (Union of Workers)

D.P. Hill

8 Coolgardie Terrace,
East Perth 6004

238

514

...

Hotels and Hospitality Association Incorporated
(Union of Employers) - Western Australian

B. Woods

38 Parliament Place,
West Perth 6005

198

...

3,199

Independent Schools Salaried Officers' Association of
Western Australia, Industrial Union of Workers - The

T.I. Howe

143 Edward Street,
Perth 6000

209

...

372

Institute of Marine and Power Engineers, Western
Australian Union of Workers – Australian

C. Blackmore

28 Mouat Street,
Fremantle 6160

230

...

126

Licensed Car Salesmen's Association, Union of
Workers of Western Australia

No Current
Official

9-11 Brewer Street,
East Perth 6004

266

...

18,331

Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch - The Australian

D. Kelly

61 Thomas Street,
Subiaco 6008

268

…

650

Maritime Officers Union – Western Area Union of
Workers, The Australian

R. Ashmore

28 Mouat Street,
Fremantle 6160

173

213

...

Meat and Allied Trades Federation of Australia
(Western Australian Division) Union of Employers

M.J. Darcy

4/170 Burswood Road,
Victoria Park 6100

23

...

1,548

Meat Industry Employees' Union, Industrial Union
of Workers, Perth - West Australian Branch,
Australasian

D. Hopperton

264

...

1,368

Media, Entertainment and Arts Alliance of Western
Australia (Union of Employees) – The

M. SinclairJones

1st Floor,
Unity House,
79 Stirling Street,
Perth 6000
123 Claisebrook Road,
East Perth 6004

(178)

73

2341

76

1699

61

631

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Organisation of Employees and Organisation of Employers registered
under the Industrial Relations Act, 1979continued
59

47

...

Metal Industries Association (Industrial Union of
Employers) of W.A.

No Current
Official

190 Hay Street,
East Perth 6004

93

125

...

Milk Vendors Union of Employers – Amalgamated

C.N. Constatine

35 Willow Road,
Woodlands 6018

39

...

198

Millers and Mill Employees' Union of Workers of
Western Australia - The Federated

No Current
Official

110 Charles Street,
North Perth 6006

237

...

9

Mining Unions Association of Employees of Western
Australia (Iron Ore Industry) – The

D. Bartlam

PO Box 6289,
East Perth 6004

87

...

1,455

Municipal, Administrative, Clerical and Services
Union of Employees, WA Clerical and Administrative
Branch - Australian

P. Burlinson

102 East Parade,
East Perth 6004

79

...

2,267

Municipal, Road Boards, Parks and Racecourse
Employees' Union of Workers - Western
Australian

A.F. Bennett

112 Charles Street,
West Perth 6005

241

...

286

Murdoch University Academic Staff Association

M. Kemp

Murdoch University,
South Street,
Murdoch 6150

133

...

7,953

Nursing Federation Industrial Union of Workers
Perth - The Australian

M.A. Olsen

260 Pier Street,
Perth 6000

89

95

...

Painters, Decorators and Signwriters Association of
Western Australia (Industrial Union of Employers)
The Master

T. Martella

106 Caledonian Avenue,
Maylands 6051

17

26

...

Plasterers' Association of Western Australia Union
of Employers - Master

K.J. Spalding

8 Albert Street,
South Perth 6151

10

...

712

Plumbers and Gasfitters Employees' Union of
Australia, West Australian Branch, Industrial
Union of Workers - The

M. Mitchell

401-403 Oxford Street,
Mt Hawthorn 6016

200

316

...

Plumbers' and Gasfitters Association of Western
Australia (Union of Employers) - The Master

S.I. Henry

106 Caledonian Avenue,
Maylands 6051

110

...

4,793

Police Union of Workers - Western Australian

K.J. See

639 Murray Street,
West Perth 6005

100

143

...

Printing and Allied Trades Employers' Association
of Western Australia (Union of Employers) - The

P. Nieuwhof

111-113 Burswood Road,
Victoria Park 6100

129

...

1,275

Prison Officers' Union of Workers – Western
Australian

J. Welch

63 Railway Parade,
Mt Lawley 6050

63

...

332

Psychiatric Nurses' Association (Union of Workers) –
West Australian

L.K. MacLeod

Suite 3, Labor Centre,
82 Beaufort Street,
Perth 6000

239

...

186

Railways Officers' Union - West Australian

W. De Prazer

Kenafick House,
102 East Parade,
East Perth 6004

254

...

137

Real Estate Salespersons Association of Western
Australia (Inc)

T. D’Arcy (Pres)

215 Hay Street,
Subiaco 6008

207

...

0

Salaried Pharmacists' Association Western Australian
Union of Workers

D.P. Hill

8 Coolgardie Terrace,
Perth 6000

176

...

32

Sales Representatives' and Commercial Travellers'
Guild of W.A., Industrial Union of Workers

J.W. Bullock

5th Floor,
25 Barrack Street,
Perth 6000

215

...

650

Seamen's Union of Australia, West Australia Branch

W.J. Pritchard

2nd Floor,
2-4 Kwong Alley,
North Fremantle 6159

60

...

24, 600

Shop, Distributive and Allied Employees' Association
of Western Australia - The

J.W. Bullock

5th Floor,
25 Barrack Street,
Perth 6000

(179)

65

1097

60

1057

76

4149

67

482
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240

...

12,226

State School Teachers Union of W.A. Incorporated
- The

D.A. Kelly

150-152 Adelaide
Terrace, Perth 6000

35

4

...

Steamship Owners' Association Industrial Union of
Employers (Fremantle) - The Western Australian
Branch of the Commonwealth

A.J. Chapple

1a Pakenham Street,
Fremantle 6160

96

...

154

Transport Trust Officers' Union of Workers, Perth
- The Metropolitan (Perth) Passenger

No Current
Official

Suite 5, Labour Centre,
82 Beaufort Street,
Perth 6000

114

...

14,240

Transport Workers' Union of Australia, Industrial
Union of Workers, Western Australian Branch

J.L. McGiveron

Suite 302, 3rd Floor,
82 Beaufort Street,
Perth 6000

242

...

891

Union of Australian College Academics, Western
Australian Branch, Industrial Union of Workers

A.D. Needham

Curtin University,
Kent Street
Bentley 6102

243

...

398

University of Western Australia Academic Staff
Association

T. Koppi

W2 Winthrop Tower,
University of
Western Australia,
Nedlands 6907
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